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SUMMARY

The use by the EBuropean Court of Justice of General Principles of Law
is the subject of this study. It relates to the way the Court refers
to and the extent to which it relies upon General Principles. On
occasion, the Court refers to Gemeral Principles as synonymous with
rules, at other times as separate but not clearly defined entities.
Equally noteworthy, the Court, despite its aforementioned reliance on
General Principles, elaborates little on the functions General
Principles fulfil. To sum up, the Court acts in an intellectually

provocative manner.

The major part of this thesis concerns the analysis of a number of
cases involviang General Principles from which certain contentions are
derived and examined; that General Principles are an important source
of European Community Law; that their use by the European Court of
Justice has had a profound effect on European Community Law; that this
area of law is an cxample of the dynamic tension between institutions
and Community members, such tengion being a natural consequence of a

developing new legal order.

This analysis is preceded by a basic explanation of General Principles
and a survey of their use in various systems of wmunicipal law and
international law, such analysis providing a framework in which it is

possible to analyse the work of the European Court of Justice.
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The thesis concludes with the observation that the above contentiouns
are, in greater part, borne out and that General Principles are still
and continue to be for the foreseeable future, an important source of

European Community Law.
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CHAPTER T

In readings in the area of law before specific work was undertsken for
the present dissertation, the author's attention was attracted by the
ambiguity with which the term “general principles”™ was used. This
initial interest in "general principles” was later strengthened when
readiung cases declded by the ECJ.1 The Court referrred to GP
sometimes as interchangeably synonymous with “rule” and sometimes as a
separate but not quite clearly defined conceptual entity. Responsible
for the elaboration of Community law with particular reference to its
interpretation and application (Article 154, EEC) the ECJ quoted or
referred to GP in an intellectually provocative mammer : it wentioned
implicity or explicity GP and their various functions without
supplying however, in its reasoning, any exhaustive analysis or
explanation as to the functiouns which the specifiec GP in question
fulfilled in the progressive elaboration of Community lawz This
ohservation was the starting point for the choice of the topic for the

present diassertation.

Indeed, an examination of the text of cases decided by the BECJ reveals
many references to GP of law, and one may date such references as
points to an underlying fundamental gquestion relating to the natura of
Community law, and the function of such principles in the context of
the Community legal system.3 Community law, and in particular the

law of the EEC, is based on broadly formulated texts.

Historically, this is due to a necessity, so common to internatiocnal

agreaments, (and the Community Treaties are international agreements)




of compromise between the interests of individual states and the need

to co ordinate them as contractual (treaty) rights and obligations.

Not infrequently, 1ln such situations, treaty texts are drafted in such
a way that they represent the lowest common denominator, that is, a
basis of agreement as a starting point which may be developed through
subsequent interpretation and application including application by
judicial authorities. With reference in particular to EC law and its
broadly formulated texts, 1t is evident that it would have to be
articulated with reference to a number of sources, including GP of

law.

Going beyond the immediate confinmes of Community law, that is in a
more comprehensive survey, the term GP is mentionad frequeatly in
literaturg relating to jurisprudence, legal theory, Municipal law,
International law and, as indicated above, in the practice of the ECJ,.
In such contexts GP seem fo fulfil an important function in the
development and substantiation process towards a defined corpus of
legal rules, that is, legal rules may draw from the‘spheré of GP, new
substance for their consolidation and concretisation. But the
corrvesponding functious of GP may respectively vary and indeed do vary
from one sphere of law to another. As the general function is not
limited to the sphere of Community law and a better understanding of
it in the system of Community law would be enhanced by a comparative
approach, the present dissertation concentrates on its main topic in
Chapters V to VIII, i.e. after introductory Chapters I1 to IV which

deal with the concept of GP, their application in the Municipal law,




and nmo less, the importance attributed to them in the sgpecific
structure of International law. For this reason in the present study
the main core of the dissertation represented in Chapters V to VIIIL,
dealing with GP in the context of Community law, will be Introduced
and treated agaimst a background relating to GP in law in general,
that is, a jurisprudential and theorvretical aﬁproach (Chapter II);
Municipal law (Chaptar II1); and International Law {(Chapter IV),.

It is thus intended to discuss the function of GP in Community law
agalnst a contrasting background of respective comparable functions in
the above-mentioned areas of law, that is moving (1) from a couceptual
level in Chapter II; (2) to the sphere of Muniecipal law, in which GP,
by virtue of de facto codefied law (rules) have a narrow functional
margin to fulfil and (3) to International law, which by its
incomplete, not systematically codified and relatively dynamic nature

offers, at least theoretically, a wide functional margin for CGP,

Chapters V to VIII examine in detail the functions of GP in Community
law and more specifically in the practice of the ECJ. In order to
ascertain the limits of the concept GP in Community law, Chapter V
looks at the latter in the light of questions resulting from its

specific nature as a new legal order or a legal order sul generis.

Chapter VI constitutes the core or the focal point of the study by
analysing the function of GP specifically in the practice of the ECJ.
Thereby questions such as the following will be considered: Has the

Court adopted a considerad approach to use of GP? In which specific




context or otherwise does the ECJ resort or refer to GP? Which
specific functions do GP fulfil in those contexts? To what extent do
GP in the practice of the ECJ clarify the nature of Community law as
to its details and to what extent do they contribute towards its

v

consolidation as a system?

Given the relative frequency with which the ECJ has referred to

Fundamental Rights within a number of cases in the last ten to fifteen
years and also with refevence to the fact that in the framework of FR
and Human Rights the ECJ has referved to GP, special reference will be

made to prineiples and FR in the practice of the Court in Chapter VII.

Chapter VIIL is a conclusion summarising the rvesults of the study and
trying to integrate them into a few basic points for an evaluation of
GP and their application in the judicial practice of the ECJ and,

therafore, in the progressive elaboration of EC law.

In terms of method underlying the present study, the title implicity
indicates that, in the first place the study is bagsed on an analysis

of cases decided by the Court, or opinions farmulated by the Cuurt.&

As a resualt, reference to treaty and to statutory texts is of

secondary importance.

The author hopes to show in this dissertation, using the above
methods, that, through use of GP in cases, the ECJ has made an

important contribution towards the development of EC law.




Furthermore, it is desired that this thesis wmay contribute towards a
better understanding of the nature of GF and more specifically their

function in the new legal order, European Community Law.




NOTES — CHAPTER I

1.

Hereforth, the term general principles will be abbreviated to GP

in the text.

See Chapter VI for an analysis of the possible reasons behind this

action of the ECJ.

See Chapter VI for an examination of cases involving reference to

GP'

Further reference to the writings of the judges in thelr
individual capacity is also studied, where possible, as a

secondary saqurce.




CHAPTER II ~ GENERAL PRINCIPLES




Section 1 ~ Definition of GP

This dissertation, while dealing in the main with European Community
law, also touches upon International law and various systens of
Municipal law. Writing about Municipal systems that are the product
of differing European cultures, about International law, which in
comparison with the former is still at an early stage of development
and of course, abeout the relatively sophisticatad supranational order,
European Community law, the need arises for a basic definition of GP
which is equally applicable to all legal orders.l The first aim of
thig chapter is to provide such an explanation by giving a brief

jurisprudential analysis of the concept “GP".2

As jurisprudence is a universally recognised area of legal research
any conclusions reachad here are to be cansidered as applicable to all
legal orders. Further, the concept GP lends itself well to such

ugage. Cheng; speaking of the principles of salus populi suprema lex,

good faith, responsibility and GP pertaining to judicial proceedings
stated, "It is of no avail to ask whether these prineiples are GP of
International law or of Municipal law, for it is precisely the nature
of these principles that they balong to no particular system of law,
but are common to them allf.3 It will be shown that the above

phrase can, in fact, be extended to every GP, that is, that all
principles irrespective of whether or not they are actually present in

more than one system of law, contain within them the germ of

miversality.

A useful starting point for analysis is a basic definition of the




actual words. The Oxford English Dictionary, for example, supplies
copious meanings for both gemeral and principle.4 The word
“general” means In essence not specialised, universal. It thus has a

meaning that is both easily comprehensible and narrow in scope.

This is in direct contrast to the word "principle”. 1t is a word
which functions merely as a convenlent means to encapsulate a concept
of limitless scope. Its definition recites many words and phrases
which, without of course fully explaining the concept, make it more
clear. Only threugh further definition of 2 number of these secondary
phrases 1s an explanation of principle possible; the three phrases
that are most helpful with such definition are "source of action”, "a
source of action”, and "the source of action". Before going on to
analyse these phrases, two points should be noted. First, despite
their similarity these expressions illuminate three distinet aspects
of prineiple. Second, the word "action" in all phrases is taken to
mean any fact situation where a positive act of will is required by a
person or persons.5 Such an act of will may be either action or

deliberate inaction.

"Source of action” has bean analysed by Walker to show that GP of law
operate both inductively and deductively. His lucid explanation is
hard to better, “Inductive inference consists in drawing a GP from a
number of similar observed instances, deduckive inference is the
process of applyiang GP to sultable particular instances. Both are

illustrated repeatedly in the way the Courts handle previous reported
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decisions, to help them solve a new problem before them".6

It is submitted that the phrase "GP are a source of action” infers
that GP need not always be the only source of action. Thus they may

be only one of a number of sources. As such, principles may be not a

compelling source of actionm but only a useful tool in decision wmaking.
Used thus, principles seem to have at besgt an influential but not
decisive role. An analysis by Hevener and Mosher shows that, iIn a
legal order, GP are most frequently used in this way, that is, in
conjunction with other sources. They conclude that “although GP may
alone provide the grounds for the Court's reasoning, they are usually

. . w 7
cited in combination with other sources”.

"GP are the source of action", this phrase means that GP can, on
occasion, he either the main reason for action, or as Hevener and
Mosher state, the only reason for action. This could be interpreted
to mean that GP act as gap fillers, to be used as a primary source
only when no rule is available or when other sources of law are scaﬁty
or of 1little relevance. This, indeed, is probably a correct
definition but not a complete one. For, on occasions when GP are the
soufce of action they wmay be serving as ultimate or fundamental
precepts: l.e. whether GP are cited by themselves or in econjunction
with other sources they may be serviang as ultimate or fundamental
precepts. Thisg relatively scarce latter functiou of GP is extremely
important for it reveals the depth and complexity of the concept of GP

which, while present when GP are used in the other ways previously
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mentioned, normally remains hidden. A4s such a further explanation is
needed of GP as "the sgource of action”, when GP function as ultimate

precepts.

"GP as "the source of action” means that GP function as a concept
phrase for the deepest motivation that prompts human action. Such
motivation forces are termed values. To have a clear understanding of
GP when they act, or more correctly stand In for, fundamental reasons
for actieon scome characteristilics of the concept "values" must be
understood. Before such characteristics are examined, however, a

basic explanation of valuas 1s given,

An Interesting definition of values is given by de Bono.8 He states
that values are converters, that is they act as the link between the
need for action In a given situation and emotion. His explanation of
values also includes a comprehensive classification which he labels
the Four—M system of values; Me, Mates, Morals, Mankind. Me relates
to the individual and includes all values that bear upon the
gelf~image, status or ego of every individual. Mates concerns valuas
that affect the relationship of the individual with those close to
him. They include family, friends, groups of people, classmates and
clubs, The third classification of values contains all those values
that mankind relates to morality e.g. justice, ethics, religion.
Mankind, the newest indentifiable grouping concarns such values
relating to concern for the enviromment e.g. poliution, ecology. De

Bono further states that the final group Mankind is at present the
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focus of world attention, but that the third group Morals is the most

important.

In relation to law, the values most cogent are those that could he
classified under morals. As such law comes within de Bono's

. . 1
classification.

This is not to imply that the above explanation and classification 1s
either uniqgue or correct. 1t is doubted that there is only one
correct explanation or classificatlion of values. It is also thought
unlikely that any one explanation can be totally correct or
comprehensive. A further subjective explanation i3 that values could
be seen as a formless mass of ultimate moral premises. This second

explanation leaves open the quastion of whether values are converters,

& third evaluation does away altogether with this property of values.
It suggesﬁs that valuas can be seen purely as perfect models (for

conduct ); ideal states which have no direct link to facts or action.

Leaving open the question of definitions of values, it is howaver
possible to show how they operate as ultimate moral premises. For
example, a value of interest to law is justice. Some shades of its
meaning can be illustrated by showing how different individuals
perceive justice; Daniel Webster wrote that, "Justice is the highest
interest of man on eart‘n".ll His notion of justice gives it

precedence over all other values. St. Thomas Aquinas wrote that an

unjust law is a corruption of legality.lz In his opinion it seems
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that law and justice are one; any law which he believes umjust,
despite its legal status is not law. As such, justice must be rated
higher than man-made law. The views of both men, taken together, show

that values are placed above the law. GP based on values may

therefore be more Ilmportant than rules of law. Sir Edward Coke, for
example, judges law by an equally relevant value; he wrote, "How long
soaver it hath continuned if it be against reason it is of no force in
law“.l3 Collectively speaking, the above views show that values

rank higher than law. If so, then GP closely linked to their value

bases may be more Important than rules of law.

Having stated, however loosely, what values are, their major

characteristics are now listed. The first, and principal

characteristic of such basic wmotivations for human behaviour is that
they cannot be arrived at by purely logical reasoning. The work of
Hume and Reid has demonstrated that there are no statements of pure

fact which we can give to back up whatever we set forth as our

ultimate premises in moral arguments.lb These conclusions find an
echo in the work of de Bono who has frequently stated the

impossibility of decision making without the use of emotion.15 He

has also written that emoticns and values are the most important part :§

of the thought ptocess'l6

Another important characteristic of values is that they possess both s
stable and a dynamic aspect. Values are stable in that, throughout

history, justice, truth and morality, for example, have remained the




- 13 -

standards ro which mankind aspires. As such, justice, for example, is
stable geographically as an ultimate moral pramise worldwide, and
stable historically, from the begimnning of civilisation until the
present day. The dynamic aspect 1s the necessary complement to the
former, for while the abstract concept justice is aspired to, the
definition of what constitutes justice is constantly evolving. As
society advances, human beings both on an individual and on a
collective scale absorb new experiences which shift the current

7
acceptable standards to a new form.1

This last characteristiec of values has three ilmportant overlapping
consequences. First it means that valves can never be precisely
defined; there can never be a final and complete definition of e.g.
justice, that 1s acceptable to the entire world as a whole, to all
possible groupings, or even to a single individual, that will stand
for all time or even at any precise time. Second it must then be the
case that values cannot bhe limited by definition to a given number of
actual and potential fact situations. Third due to this abstract
nature of values, they cannot (for law at least) apply directly to

most Ffact gsituations.

It is this final consequence that provides the link between GP and
values. GP are the expression of wvalues in a form concrete enough to
apply to a given fact situation. If so0, then de Bono's explanation of
values as converters that 1link action to emotion is in reality also an

excellent definition of GP.
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Another way to state this could be to say that a GP is situated
betweenn two spheres. The first sphere is the sphere of ideal order, a
perfect model, This encompasses all values. Hers, In this arsa where
pure ldeas exist without relation to facts, GP bagin. They too exist
without relevance to the second sphere; fact situations. Concurrent
with this mode of existence GP are also the source leading to action,

i.e. they bridge the gap between the two spheres.

This inter-~relationship between GP and values provides the key to
understanding the nature of GP. Due to their direct link both to fact
situations and values, GP have geveral novel features which make them
unique legal tools of importance, both in a practical and a
theoretical sense, to law. As GP are directly linked to values, the
following statements can be made. Any GP that is relevant, in the
opinion of the judge, to a fact situation whether 1t is a source or
the source of judicial action, can be traced back to a value. It is
impossible to give an exhaustive definition of a GP that will cover
all actual or potential fact situations. A4s values constantly shift
new GP will be created as a natural consequence of such movement. No
GP will, in relation te actual or potential faet situations, have a
constant theoretilcal definition or weight. GP will have constantly
varying welght in rvelation to each other., A GP may well be traced
back to more than one value, including values outwith the purely legal

sphere. As values are universal, GF are, ia theory, alsc of universal

application.
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Section Z - The Relationship of GP to a Legal Order

Having given a basic explanation of the concept GP, the second alm of
this chapter is to deal with the question, "What is the relaticoship
of the concept GP to a legal order?” The broad answer is that GP are
a source of law. As Silving has noted the word "source™ may be used
efither in & causitive or normative sense.lg A causitive source of

law answers the question how law came to be. A normative source is an
anawer as to why it ought to be. As GP are based upon values which,
in the opinion of the majority of phileosophers, have besen shown to be
fundamental reasons for behaviour that are not ascertainable, that is,
behaviour which defies totally logical explanation, GP more closely

correspond to the category normative sources of law.

Having established the basic relationship of GP to a legal order, the
next step 1s to identify their major functions in that legal order.
It 18 suggested there are four major functions that GP perform -
justification and/or explanation, clarification and two forms of
iuterpretation.19 As 211 four functions relate to language in

certain ways, this subject is briefly elucidated.

It is possibly more accurate to say that GP relate to the defects of
language for it is this point, the imperfection of language that is
here stressed. As language serves, above all, as a means of
communication, if it is flawed, then it must be an imperfect form of
communication.20 To some extent this is shown in its inability to
glve a generally agreed meaning to justice, religion and other wvalues.

Such flaws however, are not the result of human error in the
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construction of language but are inherent in the device itself. As
human beings, we receive through our five senses so much information
from the world around us that it cannot be encapsulated by words
alone, Further, all information received from sight, hearing, smell,
touch and taste is processed by the emotional/intellectual complex of
the human mind. Part of such information is collectively processed
and then shaped into standards and rules for coanduct designated by
governments as law. As law contains complex abstract ideals as well
as rules which themselves are by no means simple, it i9 impossible
that it can satisfactorily be communicated by writteu and spoken
words. To state this simply, words are insufficient to express all
that is contained in law., GP have as their function the task of
interacting with law to overcome, as far as possible, such problems.
Though they are, of course, expressed as words themselves they have,
as has been shown, a partly abstract nature through their direct iink

with values. As such they aid law In the following ways.

The first use of GP is that of explanation and or justification. Law,
both written and oral suffers from an ivability to express its
relationship or link with the society that created it. Law is
composed mainly of rules. Once a rule of law has been created, it
attains a force or legality of its own, that is, it 1s not dependent
upon GP or any other rule creating organ. It exlsts free from ties
with soeciety. Principles perform the task of keeping law linked to
society. They perform this function for law as a whole, for groups of
rules and for individual rules. For example, a rule concerning

parking regulations viewed on 1lts own may appear harsh and
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nonsensical, Relating that rule to others on traffic control may
ghow up principles of public palicy or public safety which explain
the rule.21 These principles may also justify the rule, though this
function ig of a more subjective nature. For example, for Thomas
Aquinas explaining a rule as coming under 2 principle would be
meaningless if that principle could not be linked to the value
justice.22 Whether justification of a rule is necessary for that
rule to be acceptable to an individual must depend upon that

individual's perception of law.

The above shows GP acting as the link from law to society. Equally
they may link society to law. That is, starting from a value or GP
pertaining to that value, one could examine a rule or rules and check
if they conformed to these GP, and therefore to that wvalue. Thus it
might be said of, for example, Scots rules on censorship that they aras
explained or justified by the present interpretation of freedom or

morals by the majority of the Scots people.23

The gecound function of GP is clavification of law. This function
comes sbout when law, of necessity, includes concepts that defy total
elucldation. In other words, GP are used to express the abstract in
law. A pertinent example, to be seen in greater detail later is the
preamble of the EEC. This contains fundamental GP concerning the
spirit of the law. GP here act as a link that relates directly to

values yet are concrete enough to be put in a legal text.




- 18 —

This function differs from the first in that, whether or not the GP
uged here justify or explain any rule or rules, they definitely help
law to state more clearly its intention in this given arez. They thus
help the law o operate. In a sense such GP are, more so than any
prineciples mentioned in the first exampie, GP of law. That is they
can more easily be found directly within the legal order. Thus GP
have a utility which makes for a better understanding for the system
and structure of law. This means that GP are decisive for the unity

or homogenity of a system of law.

The third fuwaction of GP is to interpret the rules where, due to the
fallibility of language and/or the complexity or uniqueness of the
fact situation, their meaning is in doubt. Even apparently
stralightforward rules can result in complex cases to determine their

.24
meaning.

A fourth use of GP is to allow the formulation of a rule where none
previously has been articulated. Such a situation could arise due to
the fact that the potential area of dispute was not thought of hy the
legislator at the time. Equally it may well be that, as society is
constantly evelving, new interpretations of rights and duties have
arisen. In this latter situation it is impossible for legislation to

cover {or indeed try tc cover) every contingency.
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Section 3 -~ GP and Rules

Having stated both what GP are and what they do in a legal system, it
still remains to show that they have a separate and unigue identity
within that legal system. This constitutes the final aim of this
chapter and is achieved by differentiating principles from rules.25
Possibly this is overstating the case as Popgitivism aceepts that rules
and principles do differ and that each has a place in the legal
system. Instead, the positivist approach is to show that such
differences are miniscule.26 This, of course, has much the same
effect as the original argument for if GP have little distinction from
rules then, in effect, they cease to have any sort of independent
funetion. The analysis that follows will deal with the problem in
this manner. Several differences between rules and principles will be
noted, after each, any relevant positivist counter-argument will be

glven., Conclusions will then be drawn as to the validity of such

arguments. Finally, an evaluation of the situation will be stated.

In the first division between rules and principles which Tur labels as
the traditional view, rules are held to be detalled and principles to
he general.27 The distimction, one of generality, was well put by

Paton who stated "There is a vast gulf between the elasticity of a GP
such as Public policy and the rigidity of a detailéd rule".z8 The

counter to this argument is that many principles are detailed and some

29
rules are of general character.

The latter statement is true but 1s, it is believed, inadequate for

these reasons. 1In the wvast majority of cases, principles are general
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and rules are detailed. This is admitted by the positivist Tur, who
wrote "There 18 an element of truth {a the view that principles are
less detailed than rules"3o Thus, as the distinction of generality

need not apply in every case and in fact does apply in most Instances,

it is submitted that it is a correct (and important) distinection,

A second traditional view 1s that GP are the reasons behind the rules,
As such they are again broader than rules and as Walker puts it
“"justify and explain rules“.Si There sre, in the main, two

positivist attacks on the second statement on the difference bhetween

rules and prineiples. The first counter argument can be stated thus.

Both Walker and Tur agree law is a sclence, and as Tur says; "It is
not the function of a seience to justify legal rules".32 The second
counter—~argument is that even if it could be shown that GP did justify
Tules it proves nothing, that is, no conerete conclusions follow. For
example, rules which cannot bhe related to GP are still rules.

Further, rules that are justified by GP are no more legal than rules

not so legitimised, that is, they have mo supralegal standing.

As to the legitimacy of the first counter-argument, that the function
of science is not to justify rules, the following point should be
noted. It is not universally accepted that law is indeed a

Scienca.33 For example, Bailhache, in Belfast Ropewalk Co. v

Bushell, stated "unfortunately or fortunately, I am not sure which,

- n 34
our law is not a science”. There are in fact so many adverse
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copinions on the nature of law that no—one can gay with any certainty
what law actnally is. If it is accepted that law has not yet been
categorised as a science then moral justification is a valid
exprassion for the relationship of GP to rules. As GP have values as
their basis, and, as the work of Hume and Reid showed, values cannot
satisfactorily he explained by loglc alone, GP may be seen as a moral,

or at least as a non—-sclentific justification for rules.

The gsecond counter-argument seemed to foreshadow the above conclusion
when it stated that even 1f ir could he proved that GP justified
rules, it meant nothing. 1In fact, there are also several ways that
this latter criticism can be refuted. Forxr those lawyers, theorists
and academics that hold to the natural law viewpoint, the criticism
becomes invalid.36 Thisg is freely admitted by the positivist Tur,

who stated that such a viewpoint would explain the inconsistencies he

believes GP possess for the legal system.37

For those who fail to agree with the natural law position however, it
is suggested that, even so, 1t 1is still possible to believe that GP
are part of law and also that GP can in fact validate any rule. If

so, then all rules are equally legal in the legal order,

The third distinction between rules and principles is the more recent
view that GP, whether or not it is believed they justify a rule, also
serve as the explanation for that rule. Thus this third division

relates to explanation not justification and therefore deals with the

function of a rule, for, by classifying the great mass of legal
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rules according to function, their rationale becomes clear. The
action of GP in this instance was well put by Harari who wrote;

"By looking for principles, one is looking for the very essence of the
law".38 To put it another way, rules tell us about the what of the
law, principles tell us about the why.

The counter—argument to this seems particularly strong. If a
principle is Incapable of stating the conditions of its own
applicability it is hard to see how it ecan function to determine the
applicablity of a rule. This statement is glven weight by the opiniom
of Paton who confirmed that: “"The most saccurate expression of a
principle may still leave 1ts application to particular circumstances

in doubt".39

Again there are several comments that can be made here. One argument
could be the pragmatic statement that, whether or not it is
theoretically sound, judges do frequently gauge the applicability of a
rule to a novel fact situation by use of GP.40 This argument

however must be gseen as insufficient as it fails to refute the

validity of the basic counter-argument.

Further Dworkin makes it clear that no formulae exists to make g
principle a legal principle.él That 1s, no conditions of
applicability exist for the general case. His statement reflects the
abstract Intangible nature of principles; "We argue for a particular

principle by grappling with a whole set of shifting, developing and
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inter~acting standards (themselves principles rather than rules)”., In
fact, the most positive statement that may be made i3 that a GP of law
is one which officials must taka into account, if it is relevant as a

consideration that inelines the decision in one direction or another.

A refutation of the counter-argument is the statement that if a GP may
determine its own applicability it would, in effect, become a rule,

It is again Paton who makes 1t clear that vagueness "is a
characteristie inherent in all principles"42 In effect therefore,

the positivist argument critises prianciples for not being rules. If
there 1s a recognised procedure (as opposed to a scientifiec formulae)
for determining the applicability of GP to rules in given fact
situations, which in a legal system are the tasks of the judges and

the leaglslators, then this argument of the positivists can be

gvercone .

The above in fact helps to lay down a Further division between rules
and principles. Thus the fourth distinction Is that principles do not

purport to lay down the conditions of their own applicabilility while

rules do.

The fifth distinction 1Is that principles have differvent weight in
given fact situations. That is, that where two or more principles are
relevant to the one fact situation, they are judged against each other
and the principle most fundamental to the case will prevail., This
comes about without in any way diminishing the importance or legality

of the other principles in this case or in future cases. A further
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point is that the weight of every principle iz a constant variable for
every fact situation, i.e. each fact situation i8 unique and requires
an assessment of the importance of a GP or GP to that particular
situation. By contrast where two or more rules are in conflict in a
case, all but one must fall, that is be judged illegal for all

time.43 (A1l rules being equally legal).44

The sixth distinction is one given by Dworkin in relation to the
above, he writes that rules are applicable in all or nothing fashion
while principles only incline towards decisions but their

determination is not ccnclusive.45

Tha seventh distinetion is that rules are written while GP (in the

main) are oral.

An eighth distinction is that rules are relevant only to one legal
order, while principles are relevant to them all. When z rule iz
taken to another legal order it is taken under the guise of a

principle -~ a function unique to GP.

The above does uot purport to be a complete catalogue of all arguments
concerning rules and GP. Nor is it c¢laimed that there has been
exhaustive coverage of all the arguﬁents which have been outlined in
the preceeding pages. 1t does however, it is suggested, present

encugh evidence to support the claim that GP differ from rules.
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A further important point that should be brought home is that the
above debate, unlike the current positivism versus principles debate,
was not a conflict type of debate where one viewpoint alone must
prevall. This debate did not attempt to make value judgements as to
whether GF were better than rules or whether rules were more valuable
than GP. In fact it is submitted that the above debate had several
pogitive aspects. It showed that both GP and rules each have a place
in any legal order. It further showed that GP and rules each have
certain unique characteristics, such analysis contributing towards a
batter understanding of both GP and rules. By having as much
knowledge as possible of GP and rules society is in a position to make
the best possible use of rules and GP, both individually and

collectively, for the benefit of all individuals within that society.

Having analysed the important question of whether rules differ from

principles, a lesser question is now answared.
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Saection 4 — GP and Policy

Are principles different from polieles? At the simplest level of
argument, the answer would seem to be yes, that is principles are
norms while policies are "is8" statements. On a more sophisticated
level, the argument becomes more complex. Dworkin for example devoted
much thought to the problem before conecluding that there is indeed a
distinction, with arguments of policy justifying a political decision,
"by showing that the decision advances or protects some collective
goal of the community as a whole", while arguments of prineciple
Justify a political decision by showing the decision respects or

secures some individual or group right.46

It is not argued that this analysis by Dworkin is incorrect but rather
that Jlts emphasis is placed incorrectiy, that is, he searches for a
tenuous distinction between policies and prineiples while devoting
less space to the similarities between the two. It is contended that
what unites is graeater than what divides. As Dworkin himself notes
the justification of a complex proposed action "will ordinarily
require both sorts of arguments“.47 Even action that seems

primarily to come under the heading of policy'"may require strands of
principles to Justify its particular design"48 Unlike the preceding
paragraphs which argued that, though similariiies exist between rules
and principles the differences between them are important it is
suggested here that the theoretical division between policies and
principles, if any, be disregarded in practice. As Dworkin stated:
“rights conferred may be generated by principle and qualified by

policy or generated by policy and qualified by principlea".49
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With regard to community law, this loose explanation of GP and
policiesg is adhered to. In particular, when the word policy is used

it should not be assumed that GP are excluded from the areas dealt

with at that point.




- 28 -

NOTES ~ CHAPTER II

1'

1t should be noted that this dissertation also deals briefly with

the law of the United States of America (Chapter IIL).

The second and third aims are to determine the relationship of GP
to a model legal order and to list their functions within that
order; to state and evaluate the differences between GP and legal

rules.

Bin Cheng, "General Principles of law as applied by International

Courts and Tribunals“ {1953), p.390.

A selection of such meanings is given here both for "General" and

“Principle™:-

General = adjective; relating to a genus or whole class;:

including various species; not speclal; not restricted or
specilalised; relating to the whole or to all or most; unilversalj
nearly universal; common; prevalent; widespread. The above are
only a sample of definitions =~ see the Oxford English Dictionary
for the full version.

Principle ~ (1) origin, source, source of action; beginning;
fountainhead; original or initial state (2) that from which
something takes ity rise, originates or is derived (3) in the
general sense; a fundamental source; a primary element, force or
law which produces or determines particular results; the ultimate
basis of the existence of something; cause (4) an original

tendency or faculty, a natural disposition.
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Fundamental truth, law or motiwve force. A fundamental truth or
proposition on witich many others depend. A fundamental assumption
forming the basis of a chain of reasoning. A general law or rule
as a guide to action. Sir J.A.H. Murray (Editor), "Oxford English

Dictionary" (1884-1928 Edition with supplement).

The word “"action" is a concept word that covers a specialised area
of legal research. See Alan R. White (ed), "The Philosorphy of

Action” (1968) for a selection of essays on this theme.

David M. Walker, "The Scottish Legal System” (3rd Ed., 1969), p.5.
See also p. 30 "Principles are not commonly laid down by Statute
or case but mofe commonly arrived_at inductively by jurists from
consideration of the particular decisions of various cases laid

down in texthooks”.

N.K. Hevener and S.A. Mosher, "General Principles of Law and the

U.N, Covenant on Civil and Political Rights" (1978), 27 ICLQ, pp.

596-613 at 599,

Edward de Bono. He made these statements during the course of his
Television Lectures, "De Bono's Thinking Course” (1982). Further
gee his various books for a fuller expositian of his ideas
generally. 1His quotations given in this dissertation should be
seen only as an interesting point of view intended to provoke

further dehate rather than as an suthoritative definition of
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11.
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13.

Other theorists e.g. R.M. Dworkirp and 8ir H. Laterpact seem to
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values.

Edward de Bono {(fn. 8),

agree with this classification of law under morality. Dworkin
defined a princible {of law) as a "standard to be observed ...
because it is a requirement of justice or fairness or some other
dimension of morality”. Ronald M. Dworkin. "The Model of Rules
I" p. 22 in "Taking Rights Seriously" (1977, 3rd Impression with a
reply to critics 1981). Laterpact defined law as the maximum

allowable morality — Vol. I "The General Works" (1370), p. 13.

Daniel Webster, in Rhoda Thomas Tripp (compiler) "The

International Thesaurus of Quotations™ (1973), p. 516.

8t. Thomas Aquinas, "Summa Theologiae" (1964 translation), Volume
XXVIII, lazae, 90-97 at 96,5 p. 133: “The argument is about a law
which inflicts an unjust grievance on its subject ... in such

cases a man is not obliged to obey". Mohandas K. Gandhi in "Non

Violence in Peace and War™ (1948), 2, 150 also strongly condemned
such laws by stating: “An unjust law is a species of violence™.

The quote is in Tripp (fum. il).

Sir BEdward Coke, “Ianstitutes” commentary upon Littleton First {%
Institute 62a, “"Oxford Dictionary of Quotations”™ (3rd Fd. 1979)

p. 154 no. 17.




14.

15.

16,

17.

18.
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David Hume "A Treatise of Human Nature™ (1978). T.E. Jessop, "A
Bibliography of David Hume and of Scottish Philosophy from Frances
Hutcheson to Lord Balfour™, (1938). The book by Jessop is the
standard bibliography of Hume'’s work. More recent books also of
interest are Roland Hall, "Fifty Years of Hume Scholarship: A
Bibliographical Guide”, (1978) and David Fate ﬁorton, "David Bume“
(1982). Thomas Reid "Essays on the Power of Human Mind (1819),

“An Inquiry into the Human Mind“ (1970).
Edward de Bono {(fn. 8).

These statements are to be found in many of his works see e.g.
"The Use of Lateral Thinking"” (1961)}. De Bono's attack on the
importance attached to logic as the main ingredient of the
thinking process is, as note 8 stated, given as a basis for

discussion not as a statement of authority.

The quote by U.S. Supreme Court Judge Benjamin N. Cardoso, "The
Nature of the Judicial Process™ (1921), p. 29 secems relevant: "For
avery tendency one sees a counter tendency; for every rule its
autinomy. Nothing is stable. UNothing absolute. All is fluid and
changeable. There i3 an endless becoming, We are back with

Heraclitus”.

H. Silving, “Sources of Law" (1968), Introduction.
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The gtatement that GP fulfill four functions in a legal order is,

of course, subjective., J. Raz for example in "The Role of Ganeral

Principles in the Law™, pp. 839-40, 81 Yale Law Journal (1972)

gives the following five functions. He states that GP are grounds
for (1) interpreting laws, (2) changing laws, (3) for making
particular exceptions in laws, (4) making new laws, (5) act as the

sole ground for actiom in the particular case.

The imprecision of language and the problems that result from it
are manifold. See e.g. Robert Thoulness, “Straight and Crooked
Thinking” (1930 revised edition 1974), for an account of the abuse

of language by individuals and organisations.

See Neil MacCormick "Legal Reasoning and Legal Theory” (1978) pp.

19-73 on deductive justification.

St. Thomas Agquinas (fn. 12). It 1s suggested that justification
18 necessary, e.g. Cicero said: "The good of the people 1is the
chief law” De Legibus III, 1ii, 8. "The Oxford English Dictionary
of Quotations”, (fn. 13) p. 151 no. 17. Thus he submits law to
the test of the ultimate good of human beings. In this manner,
the law is justified. Presumably if law were to the detriment of
the people, in Cicero's eyes it would unot ba justified (and

therefore not law).

It may alsce be the case that examination of the law and or society

shows that the link has been broken e.g. if views of society
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change and the ilaw remains, the rule, thought it is still a legal
rule, loses its justification. DPossibly this may vesult in
pressure on parliament to change (or judges to re~interpret) the

riule.

E.G., take a rule that coscerns the number of witnesses needed to
slgn a will to emsure its validity. What does sign mean? Would
printing be adequate? 1Is a mark made by an illiterata perscn

sufficient? Are initials only acceptable? See the case of Riggs

v _Palmer 115 N.Y. 506 N.E. 188 (1899).

It should be noted that the rules versus principles issue ig part
of a larger debate councerning legal positivism. See H.L.,A, Hart,
"The Concept of Law" (1961), for the basic exposition of the
theories on the mature of rules. See also J. Raz, "The Authority
of Law” (1979), generally for an up~to-date account of the views
of a2 positivist. For the purposes of this dissertation the most
relevant Chapters in Raz are Chapter 4 "Legal Reasons and Gaps™
and Chapter 7 “Kelsen's Theory of the Basic Norm". Further the
books and articles by Hans Kelsen are alse of interest in this
debate a.g. "The Pure Theory of Law" (2nd edition, 1967), "The
General Theory of Law and State" (1949). "What is justice?
Justice Law and Politics in the Mirror of Science" (1971) see
especially pp. 350-375 of this work where he discusses the
distincticon hetween positive nmorms and non positive norms which
Tur {p. 67 see note 26} argues parallels the distinchion between

rules and principles.
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For a "refutation” of the above views see, as the major work
Ronald M. Dworkin, Chapters II-III The Model of Rules I, The Model
of Rules II in “"Taking Rights Seriously” (fn 10). 1t ghould be
stated here that several 1deas discussed in the dissertatlon text
are from this source. It would be polntless repetition to
acknowledge each individually. BSee also the lwmportani counter to

the abave article, by Raz, "Legal Principles and the Limits of

Law" (1972) 81 Yale L.J. p. 823 and the reply by Dworkin contained
in Chapter II1X. (The book being the latest printing of the
original theories by Dworkin which were originally published as a
gseparate article in (among others), 35 University of Chicago Law
Review l4. See especially pp. 71-80, "Are Rules really Diffirent
from Principles™, and more generally pp. 291-369 “A Reply to
Critics”. Also of interest is the article by Colin Tapper, "A

note on Principles"” (1971), 34 MLR p. 628 which again attacks

Dworkin's theoriasg.

Sae the article by Richard Tur, "Positivism, Principles and Rules™
Pp. 42-78 in “Perspectives in Jurispruence”, {(1977); Editor,
Elspeth Attwooll, hereinafter cited as Tur. His article deals
with the differences between rules and principles. It does not
argue that GP are not part of the legal order. Bee the article
generally and also see p. 72 in particular, where Tur summarises
his progress and lists his conclusions. Note especially point 9,

"There is a distinction between rules and principles”.

Tur {(fn. 26) p. 45 uses the phraseology "modern view" and
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"traditional view”,

G.W. Paton, "A Textbook on Jurisprudence" (1946}, pp. 176.
Tur (fn. 26) pp. 4546,

Tur (fn. 26) pp. 56~57.

Walker (fn. 6) pp. 29-30.

Walker (fn. 6) pp. 3-6. He is of the opinion that the law is a

true seience. Tur (fn. 26) p. 46, states the same view.

There have been so many definitions of law given by various legal
theorists that it is probably best for the individual to Fformulate
his or her own. Thus it is suggested law is part art, part
science, part struggle. The quote by barrister Gerald Abrahams,
"The Chess Mind"™ (3rd edition 1975), p. 135 séems to lend this
view support. He wrote that the part of amy science which is not

completely controlled or articulated is an art.
1 X.B, 210-215 (1918), p. 213.
Hume, Reid (fn. 14).

For a basic definition of natural Jaw, see e.g. "Salmon on
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Jurisprudence”, (12th edition, 1966}, p. 15. "The central notion
is that there exist objective moral principles which depend on the
essential nature of the universe and which can be discovered by
natural reason, and that ordinary human law is only truly law in
so far ag 1t confers to these principles. These principles of
justice and morality constitute the natural law”.

Tur (fn. 26), p. 47.

Abraham Harari, "The Place of Negligence in the Law of Torts™

(1962), p.2.

Paton (fn. 28}, pp. 171-177.

Tur (fn. 26), p. 48 notes this as an undoubted sociological fact.
Dworkin (fn. 10), p. 40,

Paton (fn. 28), pp. 171-177.

Dworkin (fn. 10), p. 26.

Dworkin (fn. 10), p. 27.

Dworkin (fn. 10), p. 24,

Dworkin {fn. 10}, p. 82. See also his earlier analysis pp. 22-23.
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With regard to EC law {Chapter VI) it should be noted that one can
construe a policy as containing a principle and that a principle
may State a social goal. If so then Dworkin admits (p. 23) that

"The distinction can be 'collapsed'™.

47, Dworkin (fn. 10G), p. 83.

48, Dworkin (fn. 10), p. 83.

49, Dworkin (fn. 10), p. 83.




CHAPTER ITI -~ GP AND MUNICIPAL LAW
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Section 1 - Introduction

Since both Municipal law ccdes and courts refer to GP, the question
arises; what kind of functious are GP expected to fulfill in a legal
order, what purpcose do they serve? Is there, in this respect, a
differentiation between one legal order and another? As the subject
of the dissertation concerns GP in the context of EC iaw any
observations in this present chapter are, with one major exception

limited to the munielpal legal systems of the MS.

Before going into details, reference should be made to the historical
differences between the municipal law systems influenced in the first
place by Civil law on the one hand, and on the other hand the

municipal systems which have more dominantly followed the Common law,

or Anglo-American tradition.

This differentation appears all the more meaningful as reference
explicit or implicit, to GP is relatively more frequent In judicial
practice than in statutory codification and judicial practice has had
an important part to play in the development of common law countries,
whereas statutory codification has in Civil law in the first place
provided for the development of the law. Thus the Continental Civil
law system and the Anglo-American system are the subjects of this

chapter.

As to the cantinental syatem, the following remarks can be made.
Firstly, as to how judges find the law, Zweligert and Kotz, whose bhook

on comparative legal systems 1s both comprehensive and authgritative
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stated: "The rule, applied all over the Continent, which determines
how a judge must find the law when all else fails, is formulated in
the Swiss Civil Code, Article 1, paragraphs 2 and 3, as follows; “"iIf
no statutory provisions can be found, the judge must apply customary

law, failing which he must declde according to the rule he would, were

he a legislator, decide to adopt — in doing 90 the judge must follow

accepted docirine and tradition“.i

Secoudly, the continental legal system is the root of the Community E
Legal Order.2 When the Community was formed there were six original

member. states, the Federal Republic of West Germany, France, Belgium,
Luxembourg, Italy and Helland. The legal systems of these states can

be classified under the broad heading of Civilian systems.

Though the Community is a new legal order, 1t has strong affinities
with these legal orders. No new legal emtity can arise, complete, out

of nothingness.3

Most of our ideas have roots in the past. Tradition is the storehouse
for many apparently original ideas. To apply some thoughts from
Kant's "Critique of Reason”, legal experts seeking to evolve a
coherent corpus of law for the Community may be said to be caught in
somaething deeper than logic and which may hest be expressed as
"Meta-logic"4 This transcends immediate categories of thelr

reasoning and, in a similar way, transcends the foundations of legal

traditions which have evolved In the past.




Thirdly, the major point about the civilian systems is their adoption
of a written code as the hasis of their legal orders.5 There is in
this an obvious affinity to Community law in that the Treaties are at

the heart of the Community Legal system.6

It can therefore be said that, in keeping with the logic of Civil law
tradition and with due regard to the broad form of EC law texts, the
legal drafters of the original six MS had, more or less, a

codificaticn approach. In spite of its traite cadre nature, the EC

treaties fall, in a categorical svaluation, more into the sphere of

Civil law than Common law.
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Baction 2 — United States Law - The Marshall Cases

As to the Anglo-Americanm system, its influence on Commuuity law is
overall of a lesser degrese. This influence however, should not be
underestimated. For example, for over a decade the United Kingdom has
been a full member of the EC. The constitutional system of the United
Kingdom is based on evolution through customs and counventions and
constitutes, in the opinion of experts on constitutional law, a system

. 7
that bears comparison with any other constltutional framework.

Of equal interest, and possibly greater relevance to EC law, is the
legal system of the United States. In certaln specific areas United

States' law has had a major influence on Community law.

First, modern United States' ilaw and practice has provided valuable
specialised information on Anti-Trust Law, the results of which may be
seen in the fermulation of Articles 85 and 86 EEC and subsequent case
law relating to these articles. Second, the Supreme Court of the
United States is comparable in its role and structure to the ECJ,
Advocate General Lagrange has stated that the Supreme Court is the

closest legal relative of the ECJ.S

Third, it 1s suggested that the present stage of EC development is
comparable to the United States law of the early 19th century. A
gtudy of the Supreme Court cases of Chief Justice Marshall are the
most relevant examples.g The ﬁain issue in MYarshall's cases was how
trade should be regulated among states. In Friedmann's opinion "The

Supreme Court, with other important pelitical factors believed that
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the country should be governed as a sgingle large free trade area“.lo

The major case on this issue was Glbbons v Ogden, 1824 where, for the

first time the court was confronted with the problem of interpreting
(B} .
the commerce clause. Johnston commenting on the case wrote that:

“In terms of the economic growth of the United States, Gibbons v Ogden

liberated interstate trade from trade barriers erected by the various

states.. Upon the holding and dicta of Gihbons v Ogden the entire

body of federal regulation over interstate commerce is based.“12

In fact, McCloskey went so far as to say that on the answer to the
questlions In Glbbons v Ogden “"the future of America as a nation

d<~3pem:ied"..}'3

It seems clear that the above case iz, for United States' law, the
magna carta of free trade law. Yet before examining aspects of

Gibbons v Ogden in detall, it should be noted that the foundation on

which such a forthright judgement was made were laid in earlier cases,
McCloskey noted the lmportant facts that “the judges have been deviled
by uncertainty about their cwn status in the young Ameriecan polity",
and also, "the constitutional agreement of 1789 was inexplicit about
the nature and scepe of judicial authority."l4 In brief, this meant
that the court itself was responsible for drawing up its own

commission.

In the case of Marbury v Madison 1803, the doctrine was established

that the Supreme Court will interpret and construe the counstitmution

and that any law in derogaticn or contrary to the coustitution ig
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unconstitutional and null and void.ls

Marbury v Madison dealt with the division of powers within the

branches cof the federal government. It provided a stvong statement of
the nature of federal law at a critical time in United States'
history, when, as Johnston put it, "the seeds of dissention over

slavery were beginning to sprout“.16

Another relevant case that lald down a base for later judgments was

Cohens v Viginia. 17 This case involved the authority of the

Federal Supreme Court to review the judgements of the judicilal systems
of various states. Because Cohens upheld the federal supremacy, it
was far more significant than the previously cited case of Marbury v
Madison which, as stated, dealt with only the division of powers
within the federal government. In fact, of this case Johuston said:

"One cannot overstress the importance of Cohens v Virginia” 18

Having shown how the Marshall court first took upon itself power to

judge the issue in Gibbons v Ogden, its use of GP in this and

subsequent cases, e.g. Brown v Marvland is now examined.19 Once

again, the statements made here should be seen in relation to Chapter

VE.

As Johnston noted when Marshall took up his position as Chief Justice

there‘was “substantially little comstitutional law to be consulted for

precedentS"-20 The actual clauses to ba examined, the contract
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clauses were, at that time, drafted inm a much broader fashion than
their modern equivalent. The technmical rules of contract were oaly

beginning to be evolved.

In plain language, the Marshall court decided the cases, of necessity,
on GP. Marshall set forth what Frankfurter and Holmes both
characterised as "gulding principles” and entrenched these in a
position "“abova the reach of Statute and State".zl Further,

Marshall, in using GP as the means had a clear aim in mind "to combat
an incipent state orilented mercantilism on the one hand and
legislative supremacy on the other. BEven in these areas, the halance

2
of federal state power was to ba maintained".2

The results of the Marshall cases are these; the unification of the
commercial law of the country;23a the development by American
commercial law of its own substance and style, the curtailing of the

power of the State to pursue independent policies on trade.23b

A final point to note on this chapter of United States' law is that
the Marshall cases did not, as might be deduced from this brief
discussion, produce a total solution to United States frade problems.
As MeCloskey noted Marshall felt he had failed to resolve the great
problem of nation state relationships.z4 McCloskey's own analysis

on this point bears out, once again, the correctness of a Marshall
opinion. He also takes his analysis one further step to make a most
important point which is equally relevant to the Europesan Community

Court, that no court could, on its own, finally settle an issue of

such dimensions.25
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Section 3 ~ Civil Law and Anglo American Law

The Anglo-American system, though overall of 1e§ser influence on EC
;aw than the civilian system, warrants, as has been shown, a full
explanation. By a comparative analysis both systems of law will now
be seen in sharp focus, with their fundamental differences clearly

outlined.

As to a basiec comparative explanation of the twe legal sysitems and the
positions of GP, both in legal theory and judicial practice in
Anglo~American law and Civil law, the exposition given by Lord Cooper
js hard to better. As a Scottish judge he deals with a legal order
that has elements of both syatems interwoveﬁ in its fabriec. His
statement is the distillation of both theory and practice. Lord
Cooper wrote: "A Civilian system differs from a Common law system much
as ratlionalism differs from empiricism or deduction from induction.
The Civilian naturally reasons from principles to instances, the
common lawyer from instances to principles. The Civilian puts his
faith in syllegisms, the Common lawyer in precedents. The Ffirst
silently asking himseif as each new problem arises, "What should we do
this time?", and the second asking aloud in the same situatlon, "What
did we do last time?" The instincts of a Civilian is to systematise.

The working rules of the Common lawyer is solvitur ambulando”. 26

The basic distinction hetween the respective legal systems can be
sommed up thus, in Commont law, inductive problem—solving, Civil law;
systematic conceptualisation. As to principles it is clear that both
systems make use of principles. The basic difference is thac, in

Civil law the principles are there, implanted and or implicit in the
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code waiting to be used, while Anglo—American law has present the

rules and cases, waiting to be analysed to discover the principles.

As regards the use by the ECJ of GP, the Civil law methodology should
prevail., If so, a major part of the dissertation, Chapters V to VII,
must be to find the principles that are present in EC iaw. Once this

is done their use can then be analysed.

This statement, that the Civil law methodology is the major influence
on ECJ practice, is a2 major point that should be made in order to
understand the workings of the ECJ and their use of GP. Yet to stop
here, stating only that Civil law and Anglo-American law are differeunt
and that the major influence In the Community both in formulation of
the EC and ECJ methods is the former, would be a shallew analysis of
the situation. While this statement is broadly correct, the Civilian
and Common law systems have since evolvad from the clear cut pogilticn

previously outlined.

The present situation is that the two legal systems are moving closer
together, that theilr major conceptual differences are ereding. Though
Lord Coopers’'s definition of the systems 1s correct as such, every

statement that seeks to fix the meaning of a legal systew or any part

of it must always be subjsct to later review.

As Zweigert and Kotz note in thedir iImportant statement: "To sua up; On
the Continent the days of absolute pre-eminence of statutory law are

past, contrariwise, in the Common law there is an incresasing tendency
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to use legilslation in order to unify, rationalise and simplify the
law. On the Continent, law is increasingly being developed by the
judges into a systematic order, so as o make 1t easler to understand
and master. There are therefore grounds for believing that although
the Common law and the Civil law started off from opposite positilons,
they are gradually moving closer together even in their legal methods

and techniques“.27

In attempting to construct a frame of reference by which to examine
{or judge) the work of the ECJ with regard to their use of GP, the
above statement has several points of interest. As the Community is a
new legal order such a frame, ideally, should be constructed purely on
the basis of European Community law. Yet in a new legal order at an
early stage of development, it is in the foundations, rather than in
the structure itself that materials for a frame of reference are

found.

The most obvious place to start the construction of the frame of
reference is by reviewing Community judicial activity purely in the
light of Civil law. Such review would be insufficient howaver as
Civil law as was noted noted above 1is steadily growing closer to
Anglo—-American law. Some account of this latter system would need to
be included. Given the built—in influence of Anglo-American law in

the EC, this trend is dramatically accelerated in that legal order.

A further factor that increases the influence of Anglo-American
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methodolgy is the present state of EC development. As a relatively
young legal order the rules are few. Thus the code of the EC is
sparse and the work of the judges seems more to follow the Common law
practice, from instances to principles rather than from principles to

instances.

The later chapters of this dissertation, having examined a number of
ECJ cases involving GP, will give a more exact account of the
methodology of the Court. It can still be noted at this point
howaver, that the EC judge, while still (broadly speaking) a Civil law

judge has greater scope than his Civilian counterpart.

For all practical pﬁrposes, therefore, the frame of reference for
"judging”" the work of the ECJ is in constant flux, for, though its
base is in Civil law, changing circumstances both in comparative law
and within EC law result in a progressively greater amount of

Anglo—American methodology being added to the frame of reference.

To sum up, this makes for greater difficulties in constructing any
satisfactory scrt of refereace by which to analyse the use of GP by
the ECJ., Civil law and Anglo-American law are in a state of
progressive harmonisation while Community law is, as vyet, toa mew to
possess the authoritative identity by which such precise judgements
can be made. Thus, in the final instance the onus falls or the judges

themselves to evolve a code of practilce.
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Section 4 - English Law

Having given a brief outline of the schools of law, individual legal
systems are now examined. With Scottish law being, as previously
stated, gomewhat of a hybrid system, English law is the major common
law influence on the EC., This system will now be examined. Edward
Wall stated English law was an "interaction of Roman law, Canon law,
Common law, Statute and Administrative law as well as custom and

“ 28
usage” .

Nowhere in this relatively complete definition is GP mentioned. The
major task of this section is therefore to find GP, 1f they exist, in

the English legal system.

English law, unlike the majority of Member State legal systems, has no
developed doctrine of GP. As will be shown, it is nevertheless the
case that GP exist in English law. 1t is probable that principles
have always been present in that system, though under a different
label. Proéessor Lawson, writing during the 1950's showed that
English law had a strong element of ratiomality, or, in otherwords z
gtrong base in GP.29 However, thé words used were "general

character” rather than GP, when dealing with English law as a whole,
As Dubamel and Smith correctly noted, English lawyers at that time

did not normally think of GP at that level.30

The situation at the present time is heing altered, through English
interest in French administrative law, an early example being the 1951

lectures by Hamson.31 A mora modern indication of the changing face
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of English law was given by Brown, who has analysed English law in all
its main bBranches, and has found certain key doctrines which may be
identified as GP.32 These are preseant hoth in substantive law and

legal techniques, and judicial practice.

It is further argued by Brown that as well as Eunglish law having GP
preseat within the system, the English legal system is well able ta
develop GP.33 For example, recent cases show that reasonableness
has become a pervasive notion that may absorb the conceptf: of
proportionality; the GP, "the right to be heard”, iz being refined

into a GP of administrative due process.34

If Brown is correct in his surmise, then it bears out the opinion of
Zweligert and Kotz that the major systems of law are converging, for
here the continental notion of GP is clearly being recognised as an

independent source of law. No longer is it hidden under broad

statements such as “general character”.
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Section 5 ~ German and French Legal Orders

The following sections now examine briefly the individual legal codes
of Germany and France. This is done in order to show that, even
within systems under a common traditiom, (Civil law) there are still
differences of approach as regards the drafting of such documents and
the use of GP's consequent upon this. Further, this will serve to
show that, even though the EC follows along Civil law lines, in the
drafting of its constitution and subsequent use of GP by the ECJ, this
body reserves to itself a marked degree of individuality. In general
it is mistaken to be over-—zealous in classification of all aspects of

a legal order.

The major point tc note about the Cerman Civil Code, the B.G.B., is
its solidity. Though many areas have of course been altered by
legislation, a prime example heing family law, Zweigert and Kotz
correetly state that “the structure of the B.G.B., taken by and large,
looks very much the same today as it did seventy years ag0"35 The
maintenance of the structure of the B.G.B. is the work of the
cnurts.36 Such has been the weight of case law on the B.G.B. that
parts of it “are covered by a hesavy gloss of judicial decision often
to the peint that a mere reading of the text will not disclose what

the law actually is".37

An example of such patina is labour law. In labour law a study
disclosed that the courts imposed a general duty of fidelity on the
employee and on the employer a general duty of care for the safety and

welfare of his employees, and a duty to treat them equally. This was
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done mainly by use of GP. Though such judicial actiom had little
statutory basis, the principles the courts evolved are often used to
solve the many and varied concrete problems arising out of the

contract of employment.

The main statutory tools by which the courts have performed such

actions have been the general clauses of 138, 157, 242 and 826 of the
B.G.B. Zweigert and Kotz suggest that these “"clauses have acted as a
kind of safety valve, without which the rigid and precise terms of the

B.G.B, might have exploded under the pressure of social change".38

The explanation by Zwelgert and Kotz needs but little elucidation. It
can, however, be further stated that by action as a safety valve GP
are a link between a given system and social political substance which
will evantually crystalize im the form of a rule, GP belng the given

essence of many rules.

Thus all these clauses contain fundamental principles, for example,
242 B.G.B. states, in general terms, that evervone must perform his
contract in the manner required by good faith, in view of the general

practice iIn commerce.

In German law therefore, GP have, and do play, a vital role in the

malntenance of the law.

A reading of the French Code reveals clearly the depth of thought
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tehind its drafting.39 This point was also noted by Zweigert and
Kotz who wrote, “Beyond doubt the Freanch Civil Code 1is intellectually
the most significant, and historically the most fertile".40 Having
its foundations in the creed of the Enlightenment and the law of
reason, it upholds the convention that social 1life ¢an be put into a
rational order if only the rules are restructured according to a

comprehensive plan.

A major point to note 1s that the rules are not too detailed. This
was a deliberate policy of the draftsmen who realised that even the
most Ingenious legislator could not foresee and determine all the
possible problems which might arise. Thus rvoom was left for judicial
decisions to make the law applicable to unforeseen individual cases.
The wider implication of such far-seeing action is that it can be
stated that the French Civil Code is suited to the changing

circumstances of society.

The writings of the 19th century French jurist Portalis clearly
reflected this trend of thought. BEqually impressive, his views
foreshadowed the current view that the dichotomy between Statute law
and Common law is not as fundamental as previously thought. He wrote,
"The task of legislation is to determine the general_maxims of the
law, taking a large view of the matter. It must establish principles
rich in implications rather than descend inte the details of every
question which might possibly arise .... We shall leave gaps and they

will be filled in due course by experiance“.4l
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As to the use made of these principles "rich in implications”, GP of
law, as the term is understood im France, are pot used as directly
applied rules but as guides to the lawmaker, the legislator, the
judge, and the interpreter of existing legislation, e.g. rules that
statutes are presuned not to be retroactive nor take away common law
rights or remedies are seen as GP of law being brought tc bear om the

interpretation of statute.

The question, on what legal basis do such GP rest? has been
investigated by Jenneau.42 He rejected the preambles of the 1946

and 1958 constitutions and also the 1789 Declaration des Droits de
L'Homme as the source of GP of law. They were, he suggested, only the
crystalisations of GP not their source. Custom was also rejected as
the basis of GP. Jenneau concluded GP could only be understood as the

products of the norm creating activities of the courts.

A further point of some import as regards GP in French law is that
judges draw conclusions from principles and not authority. The
validity of such conclusions rests, not on the source from which it
eminates but on the correctness of the reasoning. Conclusions are
less important than correct reasoning. Thus, for French law,

reasoning and not rules is the ultimate judicial tool.

In comparing the German and French codes, each has prianciples which
are fundamental to that code embedded into its very fabriec. PFurther,
even Whetre principles are used in the less important sense, as gap

f{llers, they advance the development of both German and French law.
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All this, of course, both resﬁlts in and is the result of, the acrive
role played by their respective courts in making use of these
principles, that is, the legal climates in these countries are
favourable for principles to Flourish. The differences in the method
of draughtsmanship of the codes, however, lead to a divergence between
use of principles. The German Code has a terminclogical exactitute, a
scientific precision, while the terms of the French Code are often {(to
an extent intentionally) inexact, incomplete or ambiguous.43 This
means that the French Code gives greater scope to the activities of

the judiciary.

In Community law, it is submitted, the treaties read as c¢loser in
spirit to the Prench than the German Code, that is, study of the EC
Treaties reveals that the terminology of EC texts is, as in French
law, broadly, vaguely end here and there ambiguously formulated.
Further Portalis’'s ingenious phrase “principles rich in implicstions”
strikes a chord with the fundamental principles which embady the

spirit of EC law. These are discussed in detail in Chapter V aad VI.
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Section 6 ~ Conclusions

To conclude this chapter five points should be noted.

Firstly, Municipal law, whether Anglo—American or Civil law, clearly
has GP as a fundamental part of its structure. Further the Municipal
law has a definite need for GP, and this provides a receptive
atmosphere for the judiciary to make use of GP to help integrate law
and society.

Secondly, if, as suggested, the EC is clearly related to municipal law
systems , GP should have a role to play at least as important as that
in any municipal system. In view of the relatively youthful state of

EC law at present, use of GP in EC law should be at its peak ir this

century.

The third point concerns the frame of reference by which to analyse

the work of the ECJ with regard to GP. If Zweigert and Kotz are
correct, and the systems of Anglo-American and Civil law are gradually
converging then the frame of reference must be constructed from a base

of Civil law, with gradual additions of Ango-American legal methods.

The fourth point is the reminder that, as the EC is a new legal order,

it is of course not bound by the traditions of any or all mupicipal
legal systems, not evea by the Freuch Civil Code. Thus, in essence
(even at this early stage of EC development) the rules of EC law are
the only true frame of reference by which to judge the judges. Yet as

EC law has, as its sole official interpreter, the Court of Justice, a
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great responsibility falls upon that body to use its powers in a
responsiblie fashion. Thus a point is made here which will be
emphasised throughout the course of this dissertation. In the end,

for the EC legal system to work, we must trust the judges.44

The fifth point is that, in surveying all the various cases mentioned
implicitly in this chapter, all, with the exception of the United
States Marshall cases, could be termed micro cases. Chapter VI deals
in detail with the definition of these terms micro and macro, but it
can be noted here that macro cases involve a constitutional element
and, once decided, have a major effect upon the law. Micro cases,
though important in themselves, have an influence only over the
particular area of law arising in the case, From this fact statement
the following peints are deduced. All systems that featured micro
cases are highly developed legal orders. As such it is the norm that
for advanced legal orders macro cases should be rare. The United
States legal system, at the time of the Marshall cases, was, it is
sugzested still at an early stage of development as regards the
workings of the coustitution. This resulted in a natural surge of
macro cases to determine the important issues mentioned in the survey

of United States law.

Further, as was noted, these decisions had a great influence on the
development of United S5tates law. This leads to an important analegy
with EC law. As a new legal order it is to be expected, as a natural
phenomena, that a relatively high number of macro cases will arise

during the first decades of ECJ practice,
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Section I ~ Definition of International Law

This chapter has three basic aims. First, it will show the relative
importance of GP, as applied by the ICJ, to a specific legal order,
Public International law.1 This will cover both the theoretical and
practical impact of GP in this sector. Second, a case will be made
out for the view that thera is a strong analogy between International
and Community law. Third, the question; “What relevance have the
problems that concerned the use of GP by the ICJ for EC law?" will be
analysed. A necessary preliminary to these issues however, is to give

a basic explanation of the meaning of Internatiomal law.

What is International law? The words themselves suggest the meaning
¢f the concept they embody., International law, inter-nation law, law
among nations, the law in question consisting of a bady of rules

and principles governing powerful independent entities called nations.
fnternational law is law created by, and to some extent binding upon,
sovereign statesz This view of the nature of International law
corresponds Lo the classic definitioun of the legal order among

nations.3

There i8 also a further, more modern definition of Internmational law.
There is no single form of words that precisely encapsulates this
definition. All such expositions however, stress the position of the
individual within the International legal order.4 It is suggested
that these two definitions can be seen as complementary, that 1g, that
the former still contains the essence of the meaning of International

law while the latter points out the direction in which International




law 1is slowly moving.

In order to facilitate explanation of International law 1t may, for
this purpose, be seen as conslsting of two distinet branches, the law
of treaties and relations between states where no previous agreements
on conduct, save loose customs, exist. The major points to note om
the law of treaties is that in ratifying agreements, states agree to
be bound only within that limited area of agreement. Further, the
extent of such restriction is usually clearly defined as falling
within certain limits, Finally, such treaties bind only the

contracting parties.5

As to relations between states where no treaties exist, this is by
nature an area where previous experience cannot be called upon to lay
guldelines, save In the vaguely defined area of customary

International law.
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Section 2 — Article 38(c)

Having stated in a basic form what International law is, it can now be
ascertained precisely what relationship GP has with this system of
law. The statute of the ICJ supplies the answer that GP is a source
of law. Article 38(c) states the saurces of International law the ICJ
will apply (s) International Conventions, (b} International Custom,
(c) The General Prineiples of law recognised by c¢ivilised nations, (d)
writings of highly qualified jurists. Before Article 38(c) is
analyged as to 1its exact meaning, it should be racogniéed that GP
constituted a source of law long before Article 38(c)} was drafted.

The article serves only as written evidence of this fact.6 it

should also be noted that GP may be used by the ICJ as a tool for the
interpretation of treaties as well as in its own right as a source of
law. As such GP have relevance for both parts of the Internatiomal

law blassification, treaty law and non-—treaty law.

Article 38(c) has been of the utmest interest to commentators upon
International law. Much has been written upon all aspects of Article
38(c), from accounts of the meetings that led to the precise
formulation of the fimal draft, to various views as to the exact
meaning of the phrase itself.7 Some of these views on the meaning

of Article 38{(c) are now examined.

In brief, there are three major explanations of Article 38{c). The
first was well elucidated by Virally who held that the words
"civilised nations” referrred to all systems of law that had achieved

a comparable state of development.8 Further the words "GP" were
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derived from Municipal law and especially from private ].aw.9 The
second explanation concentrates solely upon the meaning of the words
GP. It believes that GP refers to GP of justice, linked closely to
the Western World's interpretation of natural law. Von Glalhn outlines
this as the process of "the transformation of broad universal
principles of a law appliecable to all mankind into specific rules of
International law".10 He added the rider however, that in his visw
the law of nature; legally speaking, is a vague and ill-defined source

of International law.ll

These two explanations may be classified as the major schools of
thought on this subject and the third view, which follows, as the
minority view. 1t 1s that Article 38(e) as a whole is a kind of
subheading under treaty and customary law and incapable of adding
anything new to International law. A well-known representative of
this camp, the Russian legal theorist Tunkin, thought GP only
reiterated the fundamental precepts of International law which had

already been set out in treaty and customary 1aw.12

Which, if any, of these above views is the correct one? To deal with
the wminority view first, it can be seen as an echo of the positivist
arguments outlined in Chapter II. Again as in Chapter II, there is a
measure of truth in this argument for here there is a close link
between GP and custom. Waldock pointed out this fact when he wrote
that "GP that have made a2 large contribution to the development of

International law tended to become absorbed in customary 1aw".13
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The arguments against GP being a part of rules and customs of
International law are as follows. It should be made clear that the
fact this is only a minority view in no way detracts from its
correctness or otherwise. As such this does not constitute a
counter—argument. More to the point, however, are the arguments in
Chapter II concerning tules and principles. As stated there, the
arguments countering the view that GP are a sub—group of rules hold,
in the main, in any legal order. If so, then the conclusions thereby

arrived at are held to be valilid for treaty rules in International law.

Concerning custom, the arguments again come from the definition of GP

in Chapter Il.

As Tunkin stated, and Waldock confirmed, many GP's have become
absorbed in customary law.14 However there is possibly scme

semantic confusion in the actual statement by Waldock.’ His words are
" a form of shorthand that hide what actually happens when GP are used.

When a GP 1s used in a concrete situation, a case law rule emerges

from that particular situation.

The role of GP in a parallel situation 1s thus ended. The rule has

now taken its place. Where many different examples conceruing a

single GP are tried in court, a good part of that GP is thus absorbed
in customary law. If this situation occurs with many GP's it can be
said, 1n a concise way, that many GP's have been absorbed in custon.
The full statement however, is rather that many instances of many GP

have been absorbed in custom.15 As Chapter II pointed out, no GF
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can be completely defined or exhaused by use Iin fact situations. Thus
it is a fallacy to suggest, as Tunkin does, {and Waldock seemingly
does), that a GP can become completely absorbed, and thus completely
defined, by custom. Rather, it is the case that so many instances of
a P have been settled in ;ourt that the case law is almost sufficient
to deal with potential claosely related instances. It is believed
however, that no principle can thus be totally eradicated. As such,

GP remain an independent source of law.16

For the two major scﬁools of thought on the meaning of Article 38(c)
the correct view, it is suggested, is not to see them as iIncompatable
but to regard them as complementary to each other. This is confirmed
by Jennings in a major analysis on International legal practice. He
concluded that "both approaches are interwoven in the entire fabric of
the historical developments of International law".l7 This

conclusion also fits in well with the jurisprudential ldeas stated in

Chapter 1L, that is, that GP's are not condusive to rigid definition

or classification.
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Section 3 - The Use of GP by the ICJ

Having given a basic explanation of the weaning of Artiecie 38(c) and
having established that it is an independent source of Intermational
law derived both from Municipal law and the law of nature the
contribation of GP, both in a theoretical and a pratical sense,
towards the development of International law may now be examined.
Within the confines of this dissertation, the extent of such

contribution is limited to the use of GP by the ICJ.

As regards practice, an snalysls by Cheng has shown that relatively
speaking, the ICJ has handled few cases involwving GP.18 The

possible reasons for this are examined later. The starting point,
however, must be theory. The widest and most comprehensive account of
the possible implications that Article 38{c) had {or indeed have) for

International law was given by Schwartzenberger. His views

reiterate some theories given earlier in Chapter II.

Schwartzenberger stated that the creation of Article 38(c) had the
following seven consequences.19 "First, they enabled the court to
replanish without subterfuge the rules of Intermational law by
principles of law tested within the shelter of more mature and closely
integrated legal systems. Second, they opened a new channel through
which concepts of natural law could be received into International
law. Third, éhey held out to other intermational judicial
institutions a set of rules they might adopt, as a last resort, into
their own practice. Tourth, they made it possible for the world court

to strike out a bolder line in its application of International law
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than, in the absence of such wide reserve powers, the Court might have
found it possible to take. Fifth, they prevented the failure of
International adjudication through non liquet. Sixth, they ra-—
introduced the standard of civilisation into International law and
divided nations into civilised and uncivilised. Finally, they threw
out a challenge to the Doctrine of Internatiomal law to sail into new

and unchartered seas".zo

This statement by Schwartzemberger is of great relevance both for
International law and Community law. It is taken as the basis of one
of the major points of this dissertation, that is, the major dymnamic
impact of GP on the EC. The reasons for this belief will be given
later in this chapter. Further as much of that explanatiocn overlaps
with Internatjonal law, it is only noted here that Schwartzenberger's
belief in the importance of Article 38(c) to the Interpational legal

order was shared by the ewinent Jurists Brierly and Lauterpacht.

Brierly wrote {(of article 38(c)), "It is an authoritative recognition

of a dynamic element in Internatiomal law, and of the creative

prol

function of the courts which administer i Lauterpacht made a

similar point, "Finally, it gives exXxpress sanction and encouragement

to the continued enrichment of International law from the accumulated
experience of the legal development of the nations of the world”.22 i
Thus , the I€J has a major tool which affords it freedom to uphold and

evolve the law of nations.
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A further point of Article 38(c) is that its creatiom helped refute
the extreme positivist doctrine, which is that only rules to which
states have given theilr consent, comstitute a source of International
law. Lauterpacht wrote, "It definitely removes the possibility,
asserted by the extreme positivist school of writers, that
International tribunals may have to decline to give a decision because
of the apparent absenge of an applicable rule of law - a contingency
unknown to the internal state of the law. It successfully challenges
the mistaken wiew that the will of sovereign states is the only source

23

of International law".

The last sentence of the statement by Lauterpact brings forth an
obvious yet wvital point. If the will of sovereign states is being
changed by Article 38(c) from '"the' source of law, to "a" source of
law then, in effect, the doctrine of sovereignty is challenged by GP.
To put this in a more juriaprudential mode, the GP of sovereignty
which by virtue of its long establishment in the International legal
order has atrophied into the rigidity of an 2ll or wvothing rule, is
being forced to revert to the truer, more elastic, form of a GP, that
is, a source of law which, on occasion, may be the source of actiom.
This should be noted as a further major point both for International
law and EC law. Ite implications are geen both throughout the course

of this chapter and this dissertation.

Thus , in theory, the ICJ has, through Article 38(c), great freedom of
action and consequently great power. Has either facility been

realised in practice? To check on the actual development of
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International law by the ICJ a thorough and authoritative study of

cases involving principles is needed.

The most comprehensive analysis of this kind was by Bin Cheng in
1953.24 Cheng chose four principles and studled them in defail. He
analysed the principles of self~preservation, good faith,
responsibllity and GP of law in judicial preceedings. Maay cases
relating to specific instances af the above were examined. His

conclusions were as follows:~—

In general, Schwartzenberger's contentlon that principles were of

theoretical importance is bourne out. As Cheng wrote, "GP's lie at

the very foundation of the legal system and are indispensible to its
25

operation”. He also wrote that this premise held good for any

legal orxrders.,

As to the practical application of prineiples by the ICJ (and other
tribunals) he concluded that GP served three definite functions.
First, they constituted the source of various rules of law, which are
in reality only the expression of various principles. Second, they
are the guldes of the juridical order according to which the’
interpretation and application of rules are oriented. Finally, in
International law where rules are few, the function of GP of law
acquires special significance and has contributed greatly towards

defining the legal relations between states.

It could be said Cheng's work shows Lhat GP hold a position of
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practical importance im International law while never really reaching
the theoretical helights expected of them by Schwartzenberger. Later
studies on GP in International law echo this conclusion that GP are an
area of unrealised promise, a fleld of unfulfilled potential. The
authors of these studies cited three possible reasons for this state
of affairs, It is suggested that two of these reasons are of
relatively minor importance and these are now dealt with briefly. The
first cause is of a technical nature, namely the difficulties of the
comparative law investigation. Bishop states there difficulties
plainly, "at one time it was sufficient to examine the Anglo—-American
Common law and some of the legal systems based upon the Buropean Civil
law. Now Japanese law, Islamic law, Chinese law, Soviet law, Hindu
law and other legal systems have to be taken into account".26 Such
factors complicate the comparative law analysis to such an extent that
doubt is cast on the practical worth of the GP's that result from such

a Search.27a

A second reason is that a part of Imternatiomal law, the law of
diplomacy, i1s already comprehensively filled out by rules and has few

gaps requiring the attentions of GP.27b

The third and main reason for the comparative failure of the ICJ to
make full use of GP is difficult to express in purely legal terms as

it has political overtones.

The problem is that International judicial imstitutions depend upon

the consent of states both for their jurisdiction and for the
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acceptability of their opinions and decisions.

Friedmann clearly stated the cousequences of such a situation, "They
{The ICJ) therefore have to exercise great caution in the application
of GP of law, lest they be accused of unauthorised exercise of
international legislatiou".28 A close analysis of the cases
contained in the study by Bin Cheng shows preciszely this restrained

use, by the ICJ, of GP.29

Nevertheless, the ICJ has, despite its caution, failed to aveid the
wrath of its clients for, as a recent study by Prott noted, "Its
history is full of examples of defiance of its judgments and
opinions.SG This leads naturally to a fall in the prestige of the
ICJ against other units of International social system, a fact also

confirmed by Prott im his analysis.3l

If this is s0c, then the next pertinent question must be "What are the
reasons for such actions on the part of states?'" There are two
possible explanations. The first is that, as Friedmann noted, the
fear by states of judicial legislation. This argument, it is
believed, is not theoretically compelling. The logical counter to it
was pointed out by Llauterpacht who wrote that "use of GP may be a
necessary, and indeed inevitable way of filling a lacunae in the

. . ‘s . 32
interpretation of a specific question'. 2

The crux of the matter does not rest with the somewhat spurious

argument that judges legislate. The source of this apparently
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political problem stems from the legally cogent peint that
International law is still, relatively speaking, a recent
phenomena.33 The recognition of the study of Intermational law as a
topic dates from the latter part of the 16th century. Historically
speaking, therefore, the work needed to shape law among nations has

just begun.

Thus both International law itself, its Institutiomns, aud more
importantly, its major subjects, states, (as regards their external

relations), are still in a primitive stage of development.34

It is not argued that Interunational law 1s not law as such for as
Lauterpacht says, '""the inadequacy or even the absence of any of the
constructive elements of law need not detract decisively from the
legal character of 3 system of rules of conduct".35 However , the
absence of a superior authority endowed with legal power to impcose new
rules of law binding in all states; the lack of a sovereign executive
capable of enforcing International law and no regular tribupals gives
weight Lo the previous contention that Internatiomal law is relatively

backward.36

As to the states, their handling of external affairs leaves much to be
desired. In particular, there is a marked contrast between the
sophisticated intermnal structure of a state and its conduct in
external relations. The main evidence for this primitiveness of
states 1s the universal strength of the GP of sovereignty. This leads

to an unsatisfactory state of affairs for, as Lauterpacht stated,
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"Within the community of nations, this essential featurs of the rule
of law is congtantly put in jeopardy by the conception of the
sovereignty of states".37 In International law, the doctrine

reveals itself mainly in two ways, first as the right of the stakte to
determine what shall be for the future the content of International

law by which it will be bound; second, as the right to determine the

content of existing International law in a given case.38

Tt was Virally who bluntly stated the major truth regarding the
development of International law, that without some weakening of the
doctrine of sovereignty further progress in International law is

imposeible.Bg

The above arguments lead back directly to the ICJ and its lack of use
of GP, for the doctrine of sovereignty manifests itself here in two
ways; in the reluctance to grant any form of real authority to the
ICJ, and in the refusal to accept its decisions in certain cases. The
argument can be summed up thus. Due to the lack of development in the
external structure of states, they fear and mistrust International
Institutions., Their power vis a vis such institutions Is too great
for International law to develop smoothly. As GP are, by definition a

dynamic legal tool that takes law in a new direction, states are

reluctant to allow the Court the use of CP., TFor fear of losing their

control over the law states fear the usa of GP by the ICJ.

To sum up what has been said this far, GP are a source of

International law, theoretically capable of bringing major benefits to
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International law. They also provide the ICJ with a certain freedom
of action. In practice, the ICJ has used GP on comparatively few
accaslons, and then in a conservative manner. Even so, such action
has resulted in some judgments being wvirtually distregarded with two
consequences, the stunted development of International law: the loss
of prestige by the ICJ., The root cause of the problem was identified
as the GP of sovereiganty. To some axtent, the action of the states in
upholding sovereignty has been cloaked by theif unjustified counter

allegation of judicial lawmaking.




Section 4 — Affinites between International law and EC law

The subject of International law is one of grezat importance for the
future stability of the world. It is a cliché but true nonetheless
that the world is shrimking and becoming more interdependent,
Harmonious Inter-state relations are thus Imperative. As, however,
tha toplc of this dissertation is the use of GP by the ECJ, all that
has been written so far, while interasting in itself, is to be seen
primarily as an aid to uaderstanding and explaining the wain theme of
GP in EC law. Thus it is believed that this chapter contalns much of
interest to EC law. Before going into detail, it 1s necessary to

establish a definite link betwean International law and EC law.

First, and most importantly, the EC is at base yet another agreement
batween states.40 Second, despite its many novel features, the EC
still confirms closely in structure to an lInternational law model,
e.g. a major RC institution, the Council, as ECJ Judge Pascatore
stated, "remains, from the point of view of its legitimacy, within the

traditional framework of inter—state relations“.41

Third, the Community, as an entity, conducts its external
relationships under the rules of Intermational law. Fourth, it is
believed that, as in International law, despite the existence of
Institutions, states are important subjects under the EC law, The
father of Europe, Jean Monnet, was of the opinion that the EC was
concerned with relations between people.42 This, as will be argued
later, 1s a correct theoretical viewpoint but, at this early stage of

EC exigtence, states have an undue importance in Comnunity
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affairs.43

The last statement leads directly to the fifth point, the evolution of
EC law. Unlike Municipal laws which have evolved slowly and
gpasmodically over a long period of time, EC law has, relatively
speaking, suddenly been created whole. It therefare resembles
International law both in its origins and in its lack of maturity and

development .

At this point it could be said that a close link between International
law and EC law has been established. Thers is however, a further
more subjective point to make. It is that International law, not

Municipal law is the basis of European Community law.

It is suggested that EC law is a positive sign of the continuing

development of International law, EC law should be seen, not as a

Municipal law system wrlt large, but as an advanced sub-—group of
International law and as the logical progression of inter~state
relationships. Vis a vis Municipal law, International law is the

base, Municipal law the superstructure of EC law.
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Section 5 = The Theoretical Impact of GP on Community Law

Having established the basic position as regards Intermational law and
Community law, the theoretical impact of GP on Community law will now
be examined. As gtated previously, Schwartzenmberger's statement is
used as his was the deepest appreciation of the nature of GP.

Further, there are similarities in the way GP entered the respective
systems. TIn both Internmational and EC law, GP existed before any
statutory confirmarion (save Article 215 EEC) but Article 38{(c) and
Article 164 and 173 EEC serve as positive confirmation of the fact

that GP are a source of law.

The seven statements of Schwartzenberger are now individually analysed
for their relevance to EC law. The filirst was that "thev enabled the
Court to replenish, without subterfuge, the rules of International law
by principles of law tested within the shelter of more mature and
closely integrated legal systems". This sentence could he, with the
exception of the words International law, wholly appropriate to use of
GP in EC law. There is an ianteresting point in that Schwartzenberger
seems to imply that before the advent of Article 38(c) the Court did
use GP, or some similar device, to replenish the rules with

subterfuge.,

“They opened a channel through which concepts of natural law could be
‘received into Intermatiomal law”, This is also a possibility in EC
law, though the mention of natural law clouds the issue somewhat. As
stated In Chapter II, it is not necessary to hold a natural law

position in order to uphold various tenets of natural law. Therefore
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this second statement could read that GP open a chanmel for various b

fundamental values e.g. fundamental human rights, to enter EC law and

thus provide a link between EC law and society.44

The third statement, holding out a set of rules for adeption by other
judicial institutions, has little relevance for EC law. By contrast,
the fourth dietum is of importaﬂce, "they made it possible for the
world Court to strike out a bolder lime in its application of
International law then, in the absence of such wide reserve powers the
Court might have found it possible to take”. In other words, the ECJ
by dint of GP has great freedom of action, which freedom it can
legitimately utilise to produce "bold" decigions. This statement, if
correct, gives a possible answer to any criticism of unathorised
judicial legislation. Several so called bold or dynamlc macro case
decisions of the ECGJ will later be examined in depth, While it will
always remain a matter of judgment as to whether any decision
over-raaches its limits and becomes judicial legislation, it is
important to note that by dint of GP entering the EC legal order, the

Court acquires a certaln amount of freedom of action.

The fifth statement, that GP prevent fallure of adjucicatioun through

non liguet is alsc applicable In EC law. The sixth, referring to

classification of nations 1is dirrelevant. The final statement,
however, is of intarest, “"Finally they threw out a challenge to the
Doctrine of International law to sail into mew and unchartered seas”.
This, it is believed, is the natural counterpart to item four. That

gave, or legitimised, the power of the Court. This gives that power a
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definite direction. It stems from an understanding both of the nature
of GP and the nature of law. As Chapter II demonstrates rules alone
cannot contain the means, at any given time, to deal with all
unforeseen situations. General principles cam best express this
abstract side of law and are sufficiently elastic to encompass all
possible fact situatious for any given.principle. This means that
case law involving GP is capable of dealing with unigue situations and
thus, as Schwartzenberger noted may go in a new direction. These

cases may thus help give a definite shape to FC law.

Taking all five relevant statements together it cam be said that GP
have great theoretical potential for EC law, that, through their use
in case law they arz capable of affecting every part of EC law from

the most prosalc to the most vital.
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Section 6

The Implications of International Law and

ICJ Practice for EC Law and ECJ Practice

As to the comparative law search the EC has a limited number of
members states. Furthermore, these states share a common legal
tradition. In consequence, there is no particular difficulty as

regards the ECJ's search for GP from the municpal traditions of the

Msl

Regarding éP from other sources, the search is limited to one legal
system at a time, usually in a specific area e.g. USA anti-trust law.
With the inerease in EC membership, Greece in 1980 and Portugal, Spain
and Cyrpus proposad, extracting GP may become more difficult bat

overall it is not a problem that should inhibit use of GP in EC law.

The second problem, areas of law ocutwith the ambit of the ECJ is of
1ittle relevance to the EC, Ia general there are few areas, and these
of little import, where the ECJ and therefore the use of GP is

excluded.

The third problem related to the weakness of the ICJ, the lack of any
real authority to enforce its judgments, the distrust of its

judgments {(and of the ICJ itsalf) by states and its lack of prestige
as an International Institution. As to judicial authority, it is here
that the most radical difference between the ICJ and the ECJ occurs,

the latter has jurisdiction in all judicial matters over all EC
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subjects including states. This fact should be ths end of worries
over this matter and might seem to overcome the last problem of GP in

EC law.

It has been previously noted however, that the above problem faced by
the ICJ had a root cause, the backwardness of states' external
relations machinery, manifested in the GP of sovereignty. It should
therefore be asked 1f the GP of sovereignty has any disruptive, or
potentially disruptive, effects on EC law. In theory the answers
should be no for it is believed that the whole institutional structure
of EC law was concelved with the idea of inhibiting the power of the
state vis a vis EC institutions. However, the first 25 vears of EC
existence have provided powerful evidence tn show that this idea has
not been fully realised. The main areas of this dissertation deal
fully with the reasons for this but various factors may be noted here;
the growing power of the Counc¢il; the dubiocus innovation of the
European Council; the Luxembourg Accords. All these things suggest
that the EC, far from advancing, is reverting to a more normal

inter—-state agreement.,

Thus, the GP of sovereignty seems a disruptive factor within the
Community. If so, it is also a dynamic factor that acts against the

ECJ and to sowme extent, as will be seen, is acted against by the ECJ.
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CHAPTER 1V — NOTES

1. Public International law will be referred to as International law

througout this dissertation.

2. D.,D, Raphael, “Problems of Political Philasophy”, (1976}, p. 54
"We may therefore define the state as an association designed
primarily to maintain order and security, exercising universal
jurisdiction within territorial boundaries, by means of law backed

by force and recognised as having sovereign authority”.

3, (@erhard Von Glahn, “Law Among Watlons", (3rd edition, 1976), pp.
3-4. Von Glahn gave several definitions of Internaticnal law, his
own being that “"International law 1s a body of principles, customs
and rules that are recognisad as effectively binding obligations
by sovereign states and other international persons in their
mutual relations”™. A sample of some other versions he quoted are
E. de Vattel, "The Law of Nations is the science of rights which
exist between nations and states, and of the obligations
corresponding to these rights™. Backworth, "International law
conglsts of a body of rules governing the relations hetween

states"”.

Finally, the definition of Abba Eban ex~Israeli Ambassador, it is
suggested underlines the aptness of the proverb, “"there's many a
true word spoken in jest"”. “International law is the law which

the wicked do not cobey and the righteous do not enforce".

.
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See also P. Jessop, p. 4 "A Mcdern Law of Nations: An
Introduction”, (1949), "One should always have at the back of
one's mind a multiplicity of definitions covering the subject =at

hand in order to preveat oneself from accepting the most obvious™.

See also Von Glahn pp. 4~5, The Individual in Relation to

International law; George Manner, "The Object Theory of the

Individual in International Law", 46 AJIL 1952, pp. 428~449,

An example of the trend is the article by N.K. Hevener and S.A.

Mosher “General Principles of Law and the U.N, Covenant on Civil

and Political Rights" 1978, 27 ICLQ pp. 596-~613, which attempts to

bring individual human rights within the ambit of states which
have not ratified treaties guaranteeing such rights. GP is the

vehicle used to support this contention.

Ses also article by G. Manner (fn. 3).

It could be argued that International law 1is too well known a
concept to require definition. However it is a major point of
thig thesis that BEC law and ECJ practice face problems which have
their origin in Internatiomnal law, eg the problem of sovereignty
inhibiting progress is faced by both systems of law. By showing
that International law is moving, however slowly, towards
affecting indlvidual citizens of states a clear link is
established between International law and EC law. See later

sections of this chapter for further analysis,
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See the Viemna Couvention of the Law Treaties, 1969. Section 2,
Reservations on the extent of Reservation; Section 4 Article 34,
"A treaty does not create obligations or rights for a third state

without its consent.

This fact is made clear in many texts on International law e.g.
J.L. Brierly, "“The Law of Nations", (6th edition, 1963), p. 63,
"Paragraph (c) then introduces no novelty into the system fer the
"general principles of law'" are a source to which courts have

instinctively referred in the past'.

Bin Cheng, "General Principles of Law as applied by International
Courts and Tribunals', (1953), makes a broadly similar statement
p. 387. &8ee also H. Lauterpacht, "Intesrnational Law", Volume 1,

"The General Works™, (1970), pp. 75-77.

Hevener and Mosher (fn. 4), whoe collated a variety of sources on
the point conclude, p. 598 "GP have been overwhelmingly accepted

as a major source of Internmational law’.

See Bin Cheng, (fn. 6), Introduction pp. 1-26 for a detailed
anazlysis of the meaning of Article 38(c). He lists numerous
further sources on this point. Further see M, Whitman, vol. 2,
(1963-1973), p. 90-94. See also F. Ralshoven (Editor), “Essays on

the Development of the Intermnatiomal Legal Order", (1980), in

particular J.G. Lammers, "GP of Llaw recognised by Civilised

Nations"”, pp. 53~77. See also Lammers p. 53-54 for a
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comprehensive list of sources concerning the meaning of Article
38(c). An iInteresting view 1s that of H. Kelsen who, much against
the current trend, doubts the validity of Article 38(c). He
argues Article 38(c) is superfluous, see H. Kelsen, "Principles of

International Law", (2nd edition), 1966), pp. 539-544,

See Michel Virally's article, “The Sources of Intermatiomal law",
pp. 116-174 at p. l44 in Max Sorensen (Editor), "Manval of Public

International Law”, (1968), (hereinafter cited as "Virally").

Virally (fn. 8), p. l4é4.

See G. Von Glahn (fn. 3), p. 18, Unlike Von Glahn, the following

support the natural law view B. Cheng (fn. 6), at pp. 1 ~ 26, W.

Friedmann, "The Uses of GP in the Development of International

Law”, 57 AJIL (1963) pp. 279-299, M. Whiteman {(fn. 7}, Vol. 1,

pp. 5-8, 21-26 and 90~%4.

Von Glahn {fu. 3), p. 18. See also Joseph L, Kunz, "Natural Law

Thivking in the Modern Science of International Law"” 55 AJIL 1961,

pp. 951-058 for a discussion of this topic. See also Von Giahn,
(fn. 3), Kuntz (fn. 11), Cheng (En. 6), Friedmann {(fn. 10), and
Whiteman (fn. 7) generally. Von Glahn is against natural law,

Kuntz is neutral.

G.T. Tunkin, "Theory of Tnteruarional Law", (1974}, p. 244, See

also pp. 197-8, p. 202. Tunkin's view is that princliples which
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have merely found recognition — albeit gemerally = in Muniecipal
legal systems cannot be principles of law in the sense of Article
38(ec) as those former principles canuot be regarded as principles
of International law. TFurther the ICJ is only entitled to apply
principles of law which are also principles of International law
His reasons for these opinions are based on the fact that Article
38(1) first sentence exhorts the ICJT to decide disputes "in
accordance with International law" and also on the fact that '
paragraph l(c) speaks of "the GP of law recogunised by civilised
nations’ which he interprets to mean that the principles must be
recognisad by states as 'being applicable in International law".
See alsc Tunkin pp. 195-7, for a survey of various Eastern
European writers on this point. See alsc the view of Hans Kelsen
who "only" considers it "doubtful whether such principles (in
Article 38(c)) common to the legal order of civilised naticns

count at all', pp. 539-540, in H. Kelsen, "“Principles of

International Law" (fo. 7).

13. Sir Humphrey Waldock, Volume 106 (1962), "Recueil des Cours',
"General Course on Public Internatiomal law', p. 39. See also

Chapter 4, "The Common law of the Intermational Community~GP of

Law', pp. 54~69, for an analysis of the Customs/GP issue.

14, G.IL. Tunkin (fa. 12), pp. 197-8; Waldock {(fn. 13}, p. 39.

15. See H. Lauterpacht, "The Development of the International Llaw by

the intermational Court", (1958), chapter 9 for examples of cases
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using GP which (as Waldock (fn. 13) p. 58 notes) "may be a little

ambiguous” (with custom).

For further critical comments on the theories of Tunkin see H.
Waldock (fn. 13) p. 55, pp. 67-68; Virally (fn. 8), p. 147; J.G.
Lammers (fn. 7), pp. 53-56. Of particular interest is the.
refutation by Lammers (p. 56) of Tunkin's interpretation of the
gentenca “"the ICJ whose function is to decide in accordance with
International Law such disputes as are submitted to it". Article

38(1i) first sentence.

R.¥. Jennings, “"General Course on Principles of Internaticnal
Law”, pp. 327-600, Recuell de Cours, 1967(I1), Volume 121 at p.

339,

Bin Cheng, "The First Twenty Years of the ICJ", The Yearbook of
World Affairs (1966), pp. 241-257. Comparing the statistics
overleaf with the cases ¢ited in Cheng's book as invelving GP

shows a relatively small percentage of all TCJ cases involved GP.

Cheng ~ p. 242,

Contentions and Advisory Proceedings Before the World Court 1920-

1965.
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Contentious Cases submitted
Leading to Judgment on Merits
Pending

Found without Jurisdiction
Found Inadmissible
Discontinued

Advisory Opinions Requested
Request Withdrawn

Delivered

Refused

PCLJ statute came into force 1921, work interrupted

1940-45.

PCII

No.

12.5

23

1

26

1

1920~

1945
%

100

55.7

5.7
2,9
35.7
100
3.6
92.8

3.6

icJ 1945
No. 1965
4
36 100
12 33.3
3 8.3
12 33.3
3 8.3
6 16.7
12 100
12 100

by War

See Bin Cheng (fn. 6), fareword by G. Schwartzenberger.

Schwartzenberger stated this in his foreward to Cheng's work.,

H. Kelsen {fa. 7), pp. 539544 disagrees with Schwartzenberger'’s

implication that the GP will have these theoretical effects

whether or not the drafters of the clause intended them. He

argues that the intentions of the Framers is relevant e.g. "It is

doubtful if the framers of the statute really intended to confer

upon the court such an extraordinary power". (Compare with Ch. VI

of thesis).
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24,
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26.

27a

27b
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Brierly (fn. 6), p. 63.

Lauterpacht (fn. 6), p. 75.

Lauterpacht (fn. 6) p. 75. See also Brierly, (fa. 6), p. 63, who
wrote "Its conclusion is important as a rejection of the
positivist doctrine according to which Intermational law cousists

solely of rules to which states have given their consent'.

See Bin Cheng (fn. 6}, see also Lauterpact (fn. 159, Chapter 9.

B. Cheng (fn. 6), p. 390,

W.W. Bishop, "General Course of Public Law', pp. 151-467, Recueil

de Cours, Volume 115 {(1965), at p. 239,

Zweigert and Kotz , "An Introduction to Comparative Law", (1977},
p. 7. "The recognition of such general principles is rendered
more difficult by the basic differences of attitude betwen the
capitalist countries of the West and the socialist countries of
the East on the one hand, and between the developing nations of

North and South ou the other". See also pp. 7-8.

The rules of International law governing diplomatiec relations are
the product of long eatablished state practice, state legislative
practice and judicial decisions of natiomal law. Further this

branch of law has now been codified to a cousiderable extent in
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the Vienna Conventiou on Diplomatic Relations. Thus it is outwith
the province of the ICJ. On Dipleomatic Law generally see e.g. L.
Brownlie, "Principles of Public International Law" (3rd Edition,

1979). p. 345.

W. Friedmann (fn. 10), p. 280,

Cheng (fn. 6). Waldock (fa. 13), p. 57 concluded also "The Court
has shown restraint in its recourse to general prinmciples... of

law", It is contended that a study of the Marshall Supreme Court
cases also shows this restrained use of GP =~ See Chapters VI and

Chapter VIII a fuller explanation.

Lyndel V. Prott, "The Latent Power of Culture and the
International Judge', (1973), p. 67. He cites the following cases
as examples. The relevant defiant States are given in brackets.

The U.N. Expenses QOpinion (France and U88SR) : The Corfu Channel

Case (Albania) : The South West Africa and Namibia Opinions (South

Africa).

L.V. Prott (fn. 30), p. 67. Also see pp. 100-110 where the
reasons for such poor performance are explored. On p. 108 he
quotes the President of the ICJ who stated, "the full

potentialities of the present court have not been explored".
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33.

34,

35,

36.

37.

38.

39.

40.

Sir H. Lauterpacht {(fn. 6), Sectiom 28, pp. 24-98, "The Praoblem of

Completeness of the Sources of International Law'.

Brierly (fn. 6), p. 25,

Tauterpacht (fu. 6), p. 12. He speaks of Intermational law as

being in "a transient state of immaturity".

Lauterpacht (fn. 6), p. 12.

A further weakness of International law is the limitation of the
scope of matters regulated by International law. See again
Lauterpacht (fn. 6}, p. 21. Other deficits of International law
are the limited scope of the law in general and the lack of

International Institutioms. See again (fn. 6), pp. l1=36.

Sir H. Lauterpacht, '"The Functions of Law in the International

Community", (1966}, p. 3.

Lauterpacht (fn. 37), p. 3. ¥For further information on the nature

of sovereignty see Chapter VI of this thesis.

M. Virally (fa. 8), pp. 144-145.

See Chapter V p. 99.

"

. Pierre Pescatore, "The Law of Integratiomn', (1974}, p. 7.
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Jean Monnet, “"Memoirs", (1978), see generally part two "A time for
unity"” the chapters on the formation of the EC. As will be argued
in Chapters V-VI, this was one of the fundamental principles

behind the EC.

See Chapter VL (fn. 126) where former Commission President, Roy
Jenkins, is quoted "I had no idea of the extent to which T would
be dependent on influencing national governments rather than

appealing to European changes”.

This 1s a major point for the law of the EC. It is more fully

dealt with in Chapters V-~VIITI,
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CHAPTER V

Section ] A Restatement of the "newness' of the New Legal Order

The European Community, scmewhat somberly, celebrated twenty-five
years of existance on 29th March, 1982. It seems almost inevitable
therefore that the "newness™ of the new legal order will have, to some
degree, been eroded in the minds of many Community subjects. The
first aim of this Chapter is to re-state, inm broad general terms, the
basic structure and original aims of the EC. The second aim is more
specific, to assess the role and power of the ECJ. The final
objective of chapter V will be to examine the entry of GP into EC law.
This is done by amalysing Article 164 EEC. After such analysis the

question is asked whether any GP were already present in EC law?

What precisely has been created which merits the description of "a new
legal order"? or, to borrow Lord MacKenzie Stuart's phrase, '"What is
new about the new legal order"?l One way of beginning to answer

this question is to show what the EC is not. Several arguments have
been advanced to show that the EC is not a state. TFor example, all EC
legislative and administrative machinery confine their activity to
allotted tasks.z They lack the ability to act in all matters not
specifically iucluded.3 Further though having armed forces is not a
pre-requisite of statehood it should be noted that the EC has no armed
forces and therefore no direct coercive power.4 The Treaties

brought to their logical conclusion and the Luxembourg Accords
scrapped would not, in the opinion of Lord Mackenzie Stuart, resemble

a federal state.5 Overall therefore, it seems Dagtoglou was correct




- 100 ~

when he wrote, "The EC is neither a superstate, nor a quasi-state, nor

a federal state".6

In truth, as Chapter IV already noted, the EC 1s yet another agreement
between states, in itself a common occuremce. Thus 1t i3 not the act
of creation of the EC structure that is original, rather the "newneas"”
lies within the Treaties themselves., The EC may be termed a new legal
order due to the scope, the purpose and the enforcement machinery of
the Treaties. Lt is the wide ambit of each of these three factors
coupled with their collective inter-relationship which, as will now be

seen, justifies the use of the term "new legal order”.

In dealing with these three major aspects of the EC, the logical
starting point must be the scope of the Treaties., Further, this point

is also the least complex to illustrate.

At Lts inception, the BC had slx original member stateg:- The Federal
Republic of West Germany, France, Belgium, Holland, Ttaly and
Luxembourg. At present there are ten member states with further
increases in membership over the next decade almost certain.7 Even
with its present membership hewever, including as it does most of the
pewerful trading nations of Western Europe, the EC comprises the
world's largest trade area. This, it is contended, justifies the

first claim of the Treaty having a wide geographical scope.

The second cilaim, that the EC has a far—-reaching purpose, requires for

its justification an examination of the EC Treatles themselves

s
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and, In particular, the preambles to these Treaties. In fact, it is
only through analysis of the preambles, that the basic aims of the EC
can be found. In short, the Treaties are the means to realise the
preambles. There are four such aims, peace, prosperity, that is,
higher living standards to be achieved through economic activity, a
desire to help the developing nations and finally wnmion, that is,

unity among the European peoples.

These four aims are, collectively, the purpose of the EC, the basic
reasons for which it was founded. As such they require the fullest
possible explanation. TFor this purpose, the following paragraphs set

out a number of observations as to theitr mature.

The first point iz by way of general comment. It is that, all in all,
they are a remarkable sek of aims directed towards what we Scots call
"the commen wezal”. They seem the sort of aims more often found in
religious or philanthropic texts than in inter-state trade

agreements,

The second point to make is that the statements are comnected t5 each
other, that is, rather than beiﬁg read as a list, they should be seen
collectively as inter-related and Interdependent. For example one aim
is to help the Third World. Before any real aid can be given to
developing nations, Rurope itself had to be financially strengthened
and rise from its straightened circumstances of the late 1940's and
early 1950's. In order td have a flourishing Furopean trade, and

indeed, any trade at all, there must be peace among European statea.
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{Though the presumption that European peace autcmatlcally means world
peace is now gutdated, It is obvious that this wider iInterpretation is

what the preambles intended).

The third point coancerns union. Union is the most complex aim of the
EEC preamble and the EC as a whole. Thers are sewveral separate
statements that can be made as regards union. The first is that it
could have been left out of the preamble with no apparent loss of
meaning or purpose for the Treaties. As it exists however and the
Treaties being legal texts, if it was not Inserted as mere decoration,
then it must have a definite purpose. One possible explanation is
that it 18 indeed a form of window dressing, that is, a general
statement of imtent that is not meant to be seen as a serious aim in
itself. Another explanation is that it was inserted in the preamble
for a definite, and important purpose. This particular purpose will

be fully stated and discussed in Chapter VI.

It can be further said of union that it fulfills the purpose of
binding together, in a writtem form, all three other aims. This is so
as the aim of union has the qualities of a circular argument. That
is, to some extent unicn among European people must exist, or be
achieved, in order to allow peace and trade. In turn, peace and
trade, once achieved may well produce deeper unity among Europeans,
such unity in turn being the ultimate safeguard of peace between the
Member States. Finally, if there 1ls peace, prosperity and unity, the
EC 18 now in a position to give help to the developing nations. Seen

in this way, union becomes the key alim of the four. It binds them
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together in a cohesive unity.

The fourth point on the nature of the aims of the preambles concerns
thelr classification. There are a number of categories that spring to
mind. Are peace, prosperity, union and the desire to help others,
values? Chapter II gave several diverse explanations of values but a
common part of each definition was that values were ultimate moral
premises. As such it may be well that all four aims come under the
umbrella of morals. If so, this would be a rare example of the

situation where values are directly written into a legal text.

Another classification of the four aims 18 that they are fundamental
GP, that is, they are partly values, but at the same time are direct
links to action. An alternative way of stating this would be to say
that GP of peace, union, prosperity and helping the developing nations

are GP very closely linked to their wvalue bases,

A third explanation could be that the four aims are policy statements.
While, as stated previously in Chapter II, it 1s believed that GP and
policies are very similar, this is nor to say that everyone must
support this view. For those e.g. Dworkin, who believes GP dlffer
from policies this definition 18 probably the most acceptadble,

particularly so as the aims have definite political overtones.9

From the point of view of clarity of definition, this latter

clagsification may be the most acceptable of the three.
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However, as Chapter 11 noted, it 1s the case that any single objective
definition of values, priuciples and policies is fraught with
difficulties and also of doubtful worth. If so then the above should

be seen as complementary rather than contradictory definitions.

The fifth point 1s that, having said that the aims are elther values,
GP or policies, or indeed all three, it is belleved that they also
serve the function of explaining and/or justifying the law of the EC.
The explanation part of their functilon on reading the rules of the

Treaties seems clear. This leaves justification.

Once agein this 1s a subjective matter. Speaking personally, it dis
believed that all four aims have strong moral overtones and as such do
justify the rules of EC law. As the earlier statement on the aims

noted, aims that countribute to the “common weel” have moral overtones.

The sixth point to make on the aims 13 that they also function as
concept words, that is, they help to express the abstract ideas of

European Community law.

The seventh statement comes in the form of a question. Have the
preambles, and therefore the alms coutained within them, legal force?
The-answer is an unequivecal yes. As will be seen 1n Chapter VI the
EEC preamble has been specifically referrad to by the ECJ in various
cases., Thls is not to say such action gives rhe preamble legal
validity, but rather that examination of the cases shows the ECJ

believes the aims to have legal force.
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Further, a recent article on the legal force of the ERC preamble
stated unequivoeally, "It 1s widely accepted that the preamble has an
{mportant significance for interpretation of the Treaty".lo
Finally, on this point the relevant article, Article 31(2), in the
Vienna Convention of the Law of Treaties declares, "for the purpose of
the intefpretation of a treaty, the context shall comprises, in
addition to the text, including its preamble and annexes”. Thus the
real question is this; How much influence the preambles, through

their iInterpretation by the ECJ, have had upon the development of the

EC? This question 1s answered in Chapter VI.

The eighth and final point concerning the preambles leads directly to
an examination of the Treaties themselves. By themselves, the aims
outlined in the preambles are too vague to be attained by an
International agrzement. Thus, in order for their wide purpose to be
achieved, far reaching yet detailed provisions ars needed. Thus'the
well known concrete aims of the EC as set out in Axticle 3 EEC cowme in
at this juncture. Though still of a general nmature such statements
are specific enough to give rise to the many detalled rules which
comprise the Treaties, which in turn allows positive institutional

action to commence.

The final justification of the treaties being a vew legal order 1is in
the effectiveness of their enforcement provisions. It has been shown
that the EC has a broad scope. In order for the EC to succeed in its
purpose which is, in its way, unique, enforcement machinery must be

more effective that it has been in previous International agreements.
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The statement by ECJ judge Pescatore, shows that this has in fact heen
achieved. Pescatore wrote that “this was another departure from
tradition., The EC structure introduced new principles of
representativity, apart from the principle of representation of States

were the Commission, the Assembly and the ECJ".ll
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Section 2 The ECJ

It is this latter Institution, being the main subject of this
dissertation, that is now examined. There are four major points to
examine., First, to acknowledge that the ECJ exists. Second, to find
why it was created. Third, to find what it was meant to do aand

fourth, to examine what it actually does do.

This fourth peint is dealt with in Chapter VI. The first three are

now examined .

"The most remarkable thing about the ECJ js that it is there at
all".12 This statement by ECJ judge Donner, superficilally

simplistic, 18 in fact one of the most profound ever writtem on the -
ECJ, Until the creation of a court as an Institation, the morm had
been that sgreements between states were governed by International
law. The Vienna Qonvention dictated that the contracting parties
should at all times be free to amend the rules, disputes being settled
by such means as political negotiation, arbitration, the ICJ or an ad
hoe commission.13 The provision of a court for what it is, at base,

a system of International integration in specifiec economic¢ spheres is

more noteworthy, in its way, than the setting up of the agreement

itself.

There are several possihle answers as to why the BCJ was set up.

These answers are probably linked. In such a complex undertaking, to

ensure any real progress the law involved had to be given greater
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respact than was usual in inter state agreements. Many potemtial
disputes might arise. Authoritative and spaedy settlement of auch
digputes was required. The GP of sovereignty, which in Intarnational
law resulted in the ICJ being given little power and also in lack of
respect for its judgments, had to be dealt with. Finally, the
tradition of continental Municipal legal systems gave the principie of
legal control an important place in these systems. This prigciple can
be expressed thus, where there Is an adminilstrative authority with
power to take decisions affecting Individusl interests conircl of that

authority is exercised by an independent tribunal.

The transference of the principle to EC law and its realigation in the
foundation of the ECJ i3 clear. In fact, study of the Schuman
Declaration and also the work of legal theorists, for example ECJT
judge Lord MacKenzie-Stuart reveals the principle of legal control at

the core of theoretical thinking behind the ECJ.14

What is the theoretlcal role of the ECJT and what power has it been
given?15 As in many aspects of EC law these two facets of the ECJ

are interdependent. A wide ranging role pre-supposes wide power and,
vice-versa, giving the court, irrespective of the theoretical confines
cf its role, wide powers pre—supposes it will make full use of them.
Chapter VI examines this apparently simple but practically complex

point in more detail.

The role of the Court can be construed from the provisions set out for

the ECJ of the ECSC (Chapter IV Articles 31-43) in 1950, The ECJ was
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to ensure the functioning of the other institutions. There was to bhe
geparation of powers., The ECJ was not to usurp the functions of the
other three Institutions. Members of the Court were to have total
independence. De La Mahotiere wrote that the Court had four
functions, to ensure judicial control of the other Institutions and in
the case of damage by them to ensurs redress, tc ensure that the
Treaties are correctly implemented by the M8; and to cooperate with
the national courts in the enforcement of the ’i‘reaties.16 Taking an
overall view of the Court's role from the above it seems clear that
ECJ Judge Pescatore was correct when he wrote, "the prime function of

the ECJ was to be the guardian of the 1aw“.17
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Section 3 GP in EC law,/Article 164 EEC Analysed

Article 164 has a dual function, it is the major source of ECJ power;
it introduces GP into EC law. To deal with the former first it should
be noted that it is no easy matter to interpret Article 164 EEC and

thus define the powers of the Court.l8

Cne problem in reaching an agreed interpretation of Article 164 is the
fact that there are four official languages in which the treaty is
written. No one version is thus definitive. It is, therefore, a
matter of subjective judgement as to what Article 164 means. This
matter has been the subje;t of an article by Dor;zrick.19 After
examining all four versiona he concluded that the English language
version was “"misleadingly constrictive". He sald that Article 164 was
more than a mandate to the ECJ to apply the provisions of the LEC and
the secondary regulations and directives which the English language
version "the Court of Justice shall ensure that in the interpretation
and appliecation of this Treaty the law is observed", seemed to

auggest.

Instead Dowrick considered the French language version which exhorted
the Court to "assurer le respect du droit" as closer to the true
meaning. An equivalent English version of Article 164 was also given
by Dowrick. This read that "the Court of Justice shall ensure that

right 1s done accordingy to law".20

Dowrick's cogent analysils clearly points out the major question at

issue. Should Article 164 BEEC, whatever its language, be regarded as




- 111 -

a pogitive or a negative statement? That is, is it to be seen by the
Court itself and all other EC subjects only as a mandate to apply
provisions of EC law or as a dynamic statement shaded so as to impose
a positive duty on the Court to do what it believes is right according

to law.

A contentiocuns possibility is that the Court may interpret the

statament one way and its clients interpret it in the opposite way.

Bearing in mind the continental legal tradition best seen In French
law of aetive judicial interpretation by use of GP and also the
dynamic aspects of EC law, it is probable that the ECJ will seea
article 164 much as Dowrick's interpretation of the French language
varsion. Chapter VI will show if this theory is borne out in ECJ

practice.

The secoud major point of interest in Article 164 is that it is the
vehicle through which GP come into EC law. Ian this it serves European
Community law in much the same fashion as Article 38(c) in
International law. Save for Article 215 EEC which expressly mentions
GP and Article 173 EEC which implies them, the ECJ is not otherwise
directed to apply GP of law. 1Tt is well known that the word "law” in
Article 164 has éeen interpreted to wmean more than written law.21
By this dneclusion of unwritten law in such a defimition, the law is
open to many theoretical implications, one of which is the concept GP

of law. The word "law” in Article 164 can therefore be considered the

major artery through which GP flow into the body of the EC.
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As with Article 38(e), Article 164 is merely the written confirmation

rather than the Initiator of GP in BC laws. It cannot be said that,
had Articles 164, 173 and 215 been differently worded, general

principles would not have entered EC law. The first paragraphs of

Chapter V stated that GP were embodied in the Treaties' preambles. 4&n
analysis by Van der Groeben has shown that GP are implicit in the body
of the Treaty.22 Further new GP, misnamed GP of Community law, have
emerged through the cases.23 This argument can be summed up by the
view of Hartley who wrote, “there can be little doubt that the Court
would have applied them (GP) even if none of the Treaty provisions had

existed".z&
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Section 4 — Conclusions

Chapter IV gave a projected ldea of the theoretical importance of GP
to BC Law. Having stated the prime constituents of the new legal
order, and also the point of entry of GP into that order, this can now
be up-dated. As Chapters III and IV showed, the role of GP changes
according to the basic traits of the individual legal system. TFor EC
law it is believed that as well as GP entering the system through
Article 164, they are alresady deeply ingrained in the very fabric of
EC law, This is sc for two reasons the astructure of EC law itself,
the fact that GP are an accepted pert of the structure of MS legal
orderg. Lord MacKenzie Stuart seemed to echo this when he wrote that,
"from the outset it was envisaged that the treaties would be operated
In accordanca with certain basic principles recognised by the Member
States".25 An equally relevant statement was made in 1970 by

Advocate General Dutheillel de Lamothe who said during an ECJ case,
these principles “"contribute to forming that philosophical, political
and legal substratum common to the Member States from which through

. w 20
the case law, an unwritten Community law emerges”.

Thus having discovered GP, they are now found to be all around us, It
is almost impossible to state the importance not so much of the
discovery but of its implicatiomns. Scwartzenberger's statement,
coupled with the observations on the aims of the preamble and GP
contained in the treaty mean that GP have a range of possibilities in
EC law from filing gaps to shaping the bases of the law. To misquote
Lord Denning, "GP are like an Iincoming tide. They flow up into the

egtuaries and up the rivers. They cannot be held back".27
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CHAPTER V - (FOOTINOTES)

l.

Lord MacKenzie Stuart, "The RBuropean Communities and the Rule of

Law", (The Hamlyn Lectures, 29th series 1977), p. 14.

See case 9/69 Sayag v Leduc (1969) E.C.R. 329, generally and

especlally the opinion of Advocate Gemeral M, Gand at p. 342.
Lord MacKenzie Stuart (fn. 1), p. l4.

J.W. Louis, "The Community Legal Order”, (1980}, p. 25. He wrote,
"The Community has no direct coerslve power, It has a limited
administrative infrastructure and in this regard also, must rely

to a large extent on the Member States. In short, ir is not a

state™.

Lord MacKenzie Stuart (fan. 1), p. l4.

Professor Dagtogtou (1973), C.L.J. 259.

Greece has joined recently on 1 Jan. 81., Portugal and Spain have
applied for membership. IL is possible that this trend will

continue and EC membership will steadily increase.

If so, then it could be sald the preambles are directed towards
the good of the individuals of Europe. Thus, by the ECJ upholding
the preambles they link the people directly to law. See Chapter

VI for a more derailed explanation.
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12.

13.
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See Chapter II for the exposition of these views. Once again, it
is stated here that it 1s believed whether the statements in the

preambles are principles and ar policies is of little importance,

S. Schepers, "The Legal Force of the Preauble to the EEC Treaty",

(1981l), p. 357; E.L.R.,, Volume 16, No. 5 October; see also R.
Bernhardt, “Die Auslegung volkerrechtliche Vertrage", (1963), p.

89 for a similar conclusion.

Pierre Pescatore, "The Law of Integration”, (1974), p.7.

Andre M. Donner, "The Role of the Lawyer in the BEuropean
Communities™, (1968), p. 39. The full statement is worth
reiterating, “concerning the Comwmunity'’'s judicliary, the Court of
Justice, cne cannot repeat too often that the most important thing
about it 18 not what it has or bas not done but simply that it

exists™.

The Vienna Convention om the Law of Treaties 196%9. See provisions

regarding settlement of disputes, e.g. article 66 "Procedures for

judicial settlement, arbitration and conciliation”.

See "Report on the work done at Paris by the Delegations of the

Siz Countries”, (June 20th - Aungust 10th, 1959). Library of the

Buropean Parliament EP 4305, See algo Lord MacKenzie Stuart (fa.
1), pp. 11-13. See also The Spaak Report, London D.E.P. M 405 Vol

xx1l (1956). Also worthy of study is the EC publication "The
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16.

17.

18.

i9.

20.
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Court of Justice of the European Communities", (3rd Edition, 1983).
Lagrange {one of the drafters of the EC treaties) put the basic
situation well, “The subject matter can bast be considered from
the two standpoints., The first is the role of the ECJ envisaged
in the European Treaties. The second is the actual functioning of
the Court”, p. 710, AJCL 1966/67.
Stuart de la Mahotiere, “Towards one EBurope”, (1970), p. 305-6.

Pescatore (fn. 11), p. 7.

Article 164 EEC is taken as the representative article of the EC

as a whole., It is hereinafter cited as Article 164%.

F.E. Dowrick "Overlapping European Laws" ICLQ, Volume 27, July,

1978, p. 629 on. See zalso pp. 646-647, It is his translations

from the original language versions that are quoted in the text.

Dowrick (fan. 19), p. 647. Also compare this version with the
traditional English Judilcial Qath, "to do right to all manner of
people after the laws and usages of this realm“. The two are
similar in content. Also see H. Kutscher (former President of
Chamber at the Court of Justice), "Methods of Interpretatioun as
seen by a Judge at the Court of Justice™, pp. 5-50 at p. ll-12.
Kutscher wfote the Court has the power (under Artiele 164) to

develop the law. The article is in "Judicial and Academic
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22,

23.

24.

25,
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Conference”, (27-28 Septembexr, 1976),

Kutscher (fn. 20), p. 8, "These provisions of the Treaty make it
clear that unwritten legal principles are also part of the legal

order of the Communities”.

Hans Van der Groeben, one of the negotiators of the Rome Treaty
has shown that the EEC Treaty contains certain substantive norms
which come very close to dealing with the question of Fundamental
Rights and Freedoms. See “"Uber das Problem der Grundrechte in der
suropaischen Gemeinschaft in Problems des europaischen Rechts,” in

"Festschrift fur Walter Hallstein”, (1969), pp. 226 et sequetra.

See Chapter VI for examples of new GP arising through the medium
of Community law. See again the quote by Cheng in Chaptar II of
the thesis "It is of uo avail te ask whether these principles are
GP of International law or Municipal law for it is precisely the
nature of these principles that they belong to no particular
system of law but are common to them aill". Thus it is believed it
i8 mistaken to classify GP as "principles of Community law". See
also Chapter VI.for an argument supporting the statement that GP

of law are misnamed.
T.Ce Hartley "The Foundations of EC Law", (1981), p. 121.

Lord MacKenzie Stuart (fn. 1), p. 30.
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Case 11/70 Internationale Handelsgesellschaft v Einfuhr und

Vorratsstelle Getreide (1970) ECR 1125 at 1146, The actual phrase

{s "Does thiz mean that the fundamental principles of national
legal system have no functions in Community law? UWo. They
contribute to forming that philisophical, political and legal
substratum common to the Member States from which through the
case law an unwritten community law emerges, one of the essential
aimg of which is precisely to ensure the respect for the

fundamental rights of the individual”.

Quoted in Lord MacKenzie Sutart (fn. 1), p.l. See also Lord
Denning "The Discipline of Law", (1979); Lord Denning "The Family
Story" (1981) for more information on the legal opinions and
personal history of the former Master of the Rolls, one of the

most respected {(and individualistic) figures on Euglish law.




CHAPTER VI : THE CONCEPTION, APPLICATION AND FUNCTIONS OF GENERAL

PRINCIPLES IN THE PRACTICE OF THE ECJ
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SECTION 1 SPIRIT OF THE LAW

The present chapter deals with the main subject matter of this thesis,

the use by the ECJ aof GP of law, and as such constitutes the care of

this thesis.

What has preceded in the foregoing chapters is but a preparation for

what follows. Regarding this chapter, there are several noteworthy
points, its importance to this thesis and to Community law in general,
the relatively wide scope of subject matter it embraces, and its

length.

These poilnts also indicate one necessity for Chapter VI - the need for

a clear and systematic presentation of the material contained within.

The chapter deals with the following:~ how the Court arrives at an
overall view of its duty, how it transforms this philosophic attitude
inte a form concrete enough to apply to cases, the dynamics of the ECJ
practice, that i1s, the practical problems the Court confronts in the
pursult of Lts duty and the case law {(both macro and micro) of the
Court relating the GP. A methodological point to nmote is that this
material follows a definite pattern., It starts at broad theoretical
generalisations and goes through to concretisation and subsequent

transformation of theory into practice in the cages involving GP.

The first part of this chapter deals with the so=-called judicial
attitude or schema which, it is claimed, the Court has in mind before

it deals with any particular case. This schema is seen as being more
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than a crude self-opinionated collective set of prejudices by which
the Court predetermines a case. In fact, it will be shown to be a
deeply philoscphical, highly abstract attitude and construction of the
mind that, while constantly in wmind, is actually applied only

occasionally and then with subtlety and discretion.,

Bafore going into this subject more deeply, it 1is acknowledged that
the Court may well say it has no such attitude at 2ll. However, to
quote Mann, “judiclal interpretation canmnot avoid a certain amount of
intellectual speculation".1 Furtheyr, as Supreme Court Justice

Felix Frankfurter, noted "judges cannot free themselves from the
responsibiiity of the Inevitable effect of theilr opinions in

constructing or promoting the Fforece of law“.2

Taking these statements together, it could be gald that it is the
legal and moral duty of the judges to attempt to foresee the effect of
their judgments. Further, it is equally their moral duty to promote
such "effects”™ as they think best for the good of whatever community
they are duty bound to sarve. In brief, the judges of the ECJ ought
to have a policy.3 Further it will be shown 1in the course of this
chapter that certain judgments of the ECJ can be best explained with

reference to a consistent BCJ viewpoint.

Of more relevance would be a possible argument by the Court which
might tacitly admit to a schema of sorts but which denies ir follows
the one that will be outlined here. Such an argument is, of course,

unanswerable. It is not claimed that what follows is the attitude of
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the ECJ but only that it may be one possible explanation of ECJ action
involving use of GP in cases since the inception of the Court, that is

during the last quarter century.

It could be sald that the ECJ is in fact several Courts living in one
body, that is, it may function as the occasion demands as a
constitutional Court, a private Court and a Court of final appeal, In
dealing with an assessment of the overall duty of the Court, that is,
how one subjectively halievas the Court sees and carries out its
definitive role, the Court wmost closely resembles a constitutional
Court. This mode of ECJ existence forms the central core, both of
this Chapter and this thesis. In this sense it is suggested that the
Court has done more than deal with cases as they arrive. In fact, the
Court has worked out some sort of philogophical framework or schewna
which it consistently uses when appropriate cases arise with due
regard to the essential mnecessity of elaborating the initially broadly
drafted EC law in the three treaty texts. Due to the fact that the
Court is colieglate and that no individual judicial opinions are
published in cases, such a notioun is, at best, speculative.
Nevertheless, as it is believed that such a schema does in fact exist,
and alse that it is of great importance in understanding the work of
the ECJ with regard to GP, the following pages will try to establish

this framework.

Before doing so however, it should be noted that, in constructing such
a framework, the Court is deoing no more than its duty. If Dowrick's

interpretation of Article 164 is correct, then im order to do right
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according to law, the Court must actively seek the spirit of the
law.4 In practice, in a new legal order, this is tramslated into
seeking and evaluating the fundamental GP, or indeed the values behind

them, of EC law.

A gquote by Mann accurately sums up the situation, "The search for
purpose iIn the treaties is a result of imperfection in the law as
written... its roots however go much deeper. They lie iﬁ the very
nature of law as a normative order with vreal but unrealised and only
vaguely ascertainable ideals".5 It is exactly “those vaguely
ascertalnable ideals" that the Court searches for. They are found not

only in the Treaties themselves, but in the manifold fact situations

that preceded the foundation of the EC.

What were the reasons behind the foundation of the new legal order? A
comprehensive answer to this question would be interesting but it
would have to be very extensiwve and detailed. It is, however,
possible to give a summary account of historical, political and other
causes, i.e. ten relevant factors which, combined, offer a
satisfactory answer. In what follows below, ten reasons are mentioned
and explained individually. Save for a loose chrounological order, no

other significance artaches to the order of their presentation.

As noted in Chapter III, new ideas or institutions do not arise
completely out of nothingness. The first point to note, therefore, is
that the basic idea of sgome form of EBuropean unity is centuries

old.6
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The second reason is the GP of national sovereignty. More praecisely
it is the decline of national feeling among the European peoples and
the relative impotence of bureaucracies or national ianstitutions to
re—craeate such ifdeas after Worid War II. To give a fuller explanation
of this important factor in the creation of the EC, Spinnelli noted
that during and after the 1914~1918 War, national sovereignty was on
the upsurge.7 No state, save for the Hapsburg Empire had lost its
soverelgnty. The result of the war was, in fact, a re—affirmation
among the citizens of Europe in the ideal of the nation state. This
belief, strengthened and glorified by the twin idealogies of commmism
and fascism reached such a piteh that powerful leaders such as Lenin,
Mussolini and Hitler "called for the continuation and enhancement of

- " 8
the state and crowds came to listen”.

The support of the European people for the GP of national sovereiguty
declined sharply due to the third cause of European unity, the Second
Worid War. In thils conflict, all states save the United Kingdom and
neutrals suffered defeat at some stage.g Farther, among the peoples
of Europe, there had been seen a new phenomena, a large scale ignoriung
of national loyalties in order to fight alongside former enemies.
After the war, despite regaining formal sovereignty, national
institutions were still relatively unstable and, on thelr own,
practically incapable of solving post-war difficulties. Nationals of
these states already embittered against their countries by war thus

lost further respect for the GP of sovereignty.
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A fourth reason was that, due to thelr war enfeebled conditions, the
national institutions lacked the power and the will to adhere to, or
promote, the GP of sovereignty. In normal times it is these

bureaucracies that have a major interest in maintaining this GP.

The fifth reason was the post~war rise of Catholic inspired political
parties in Western Burope. At the time the Catholics were, as

Spinelli put it, "the least 4imbued with a nationalistic point of

view".lo

Sixth, the politicians who were then responsible for shaping French,
German and Italian foreign policy were not exponents of natienal

11
sovereignty.

The seventh and eighth factors were the states of the USSR and the
USA. A further result of World War II had been that the centre of
world politics shifted from Europe towards these two nations. Thus,
being the new dominant force ia the wofld, their aims and actions had,

and have, a direct effect on Western Eurcpe.

Soviet actions in Eastern Europe had two distinct effects. They
encouraged the Ldea of European unity among Western nations. They
were a factor In persuading the United States, which adhered to the
idea of European unity, to offer direct encouragement to Burope in the

form of the Marshall Plan.
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The Marshall Plan 1s the ninth factor. It was intended to be the
means of re-organising the FEuropean economy so as to provide a solid

foundation for the re-born democracies.

The tenth and final factor was the problem of The Federal Republie of
West Germany. Some form of European unity provided the solution to a
varlety of problems concerning that state. Unity re-established
German respectability in Europe and enabled that nmatlon to retain its
sovereignty but under a definite, and restrictive imstitutional
framework. With Germany as part of Europe, both a concerted European
Econcmic Community and European Defence Community became viable.
Finally, as regards The Federal Republic of West Germany, the EC
allayed Fremch doubts and fears regarding the re-establishment {(in

practical terms) of German soversignty.

While there were many more factors, of greater or lesser importance,
which contributed to the formation of rhe EC, the ten factors given
above may be wviewed as forming the central core of historical forces

moving in the direction of Buropean ilntegration.

What can be deduced from the above points? In particular, what
relation do they bear to the preambles of the Treaties? Some comments
may now be made as regards the causes of the EC, which will show the
fundamental prineiples or values contained in the preambles of the
Treaties in a cleaver light, and allow a2 subjective evaluaiion to be

nmade of them.
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The ten fact statements given above should be seen as belonging to two
distinct groups. The first "group"”, for want of a hetter word,
comprises the first statement. The second; statements two to ten.

The latter "group” is dealt with first.

One characteristic of these fact-~situations is that they are all of a
dynamic nature, that is, they arose and crystalised over a short
period of time, As such they continue to remain fluid, i.e. continue
to evolve. A further noteworthy fact is that all the problems
mentioned were short term difficulties requiring immediate short term

solutions. Two problems in particular stand out.

There was an urgent need for Europe to rebuild its economic base.
Once this had been achieved, the next challenge was long term; how to
maintailn that prosperity. The second problem was peace. It might
seem that peace is not a short term problem but rather a question of
long term maintenance. However, using the word "peace” ags a concept
word to include mot only lack of open warfare but also lack of Cold
War tension with Easteru Europe and latent thtility and bitterness
among the European states themselves, it becomes a short term
achievement. Ounce thisg tension {(a prime cause of war) had abated,

then waintenance of the new situation becomes a long term aim.

Seen thus, for the governments of the Member States, the GP or values

peace and prosperity are taken up a8 short term political solutions to




- 127 -

short term national problems. Onece achieved, the malntenance of these
conditions might be viewed by states as a national rather tham a

supranational task.

The former group, the idea or ideal of European Union corresponds
directly to the GP or value "uanion" in the preambles. This can be
viewed in a distlocetly different fashion. It should be noted that
this group is not in the Treatles' preambles for any of the above
reasons. In fact, it is questionable if it was backed by governments

at all.12

The term, union, unlike the preceding statements is not a stop gap
solution to European and world problems but represents a loag term
philosophic idea or ideal. Though the actual words in the BC preamble
were taken from the UN charter, the factor of union being a GP or
value makes 1ts precise wording relatively unimportamt. Its major
import (as Judge Donner sald of the ECJ), is that it is there at

a11.13

Union is a GP of great historlical and intellectual depth.

In 1600, the King of France, Henry of Navarre, together with his
Minister Sully, set up, between 1600 and 1607 a permanent committee of
the fifteen leading Christian states of Europe. Thils body was to act

as an arbiter on questions of religious conflict, national freontiers,
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internal disturbance and common action against the Turks. This, the
Grand Design was, according teo Winston Churchill, the beginning of the

idea of a Uunited Europe.14

In 1798 the philosopher Jeremy Bentham, wrote that European unity is
positively in the interests of the people.15 This line has been
broadly followed by intellectuals such as Immanuel Kant, the Compte de

Saint Simon, and August Compte.l6a

Also Proudhon, for example, in
"Du Principe Faderatif" in 1863 prophesied "the twentieth century will
open the era of federation, or humanity will begin a purgatory of a

thousand years".lﬁb Further Antone de Saint Exupary stated that

"Man's finest profession was that of uniting men".l7

The twentieth century has seen the continuation of this ideal,
particularly in the writings, and more importantly, in the deeds of
Jean Monnet.18 Mounet and other 20th century federalists injected
this principle or value into the EC Treaties and the various documents

that preceded it.

This principle unicn gives a moral and intellectual base to the EG.
It 1s the complement of the principles of peace and prosperity which

give a legal and political base to the EC,

This statement that union is the moral and intellectual base of the
EC, or (more accurately), that EC law has a strong moral and
intellectual derivation was clearly understood by the leading

statesmen of the time. For example, while discussing the Shuman Plan




- 129 -

with Monnet, the German Chancellor, Adenauvey stated, "this project is
2 matter of the highest importance: it 1s a matter of morality"l9
The President of the United States, Eisenhower, said, “"the real
problem's a human one. What Momnet's proposing 1s to organise

relations between people and I'm all for it".zo

In evaluating the history of the EC, it is believed that the
importance of this moral and intellectual idea 1s under-estimated by
the Buropean peoples in general and also by many of thelr government
officials who took office after the early fifties. It could be argued
that since the idea of union was not a direct and lmmediate cause of
EC formation, it should be discounted., Such sn argument, though
popular, is Incorrect. No intellectual idea can by itself become law.
It requires a political act of will. It is correct to say that the
idea was not the immediate cause of the EC but incorrect to assume

that it therafore has little relevance to the developing Community.

Seen as a GP or as a value it is of little point to try and give a
definitive exposition of union. It is submitted however, that it has
the following characteristics. Union attempts to do the maximum good
for the maximum number of people. 21 Union stands for two basic
interrelated concepts, union among states and union among peoples. It
is submitted that, as the philosophers quoted pravicusly wrote (or
implied) the attainment of union is the highest ideal of humanity.
This is so as the realisation of this GP or value would constitute a
definltive step beyond International law which, as Chapter IV noted,

is at present mainly concerned with relations among states. It would
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in fact be the realisation of the phrase gena un summus (we are one

family). If so then it would, 1%t is hoped, change the way citizens of
one state think of citizens of another state. TFrom seeing fellow
human beings who belong to a different state as strangers and
potentlial enemies we may come to think of them as fellow members of a
trans-national society. The implications of such a change in human
perception are so vast as to be almost frightening. At the very least
peace and renewed efforts to eliminate poverty would result. Further
such a community would serve as an example to the outsgide world that
sovereignty is not the only GP worthy of consideration when decldiung

how to live.

Thus the GP iz concerned both with the good of the Individual and the
state. (The state however, in order to conform to the concept, must
weaken its GP of soversignty.) Union therefore is a GP or value,
basically moral and to a lesser extent legal and pelitical. Further
it clearly encapsulates the universal, that is, it goes beyond

national boundaries.

Overall therefore, it is a GP which has the power to inspire not only

acceptance but positive actleon on 1ts behalf by all European ciltizens.

The GP of union, it is submitted, is recognised and given its true
weight, as regards its importance to the EC by the ECJ. There are
several reasons to support this view. First, as stated, the GP or
value of union is the moral and intellectual backbone of the law.

Second, it is the only fundamental GP or value of the preambleg that
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the judge can consistently épply to fact situations. It seems
impossible, in any practical sense, for the ECJ to apply the sbstract
notions of peace or general prosperity or helping the developing world
in a case.22 As this chapter will demonstrate, it is possible to
apply union in a practical form. 3y doing so, as Chapter V showed,

all the other preamble principles are indirectly upheld.

Third, it is contended that no other principle, borrowed from any
legal system, so perfectly fits the idea of guardian of the law. By
upholding the value of union, the Court thus fulfils its primary

constitutional function of protecting the law, and thus the EC itself.

It is this basic attitude, protection of the Community by protection

of union that the Court brings tn cases.

Having stated that the Court sees its duty as giving support to the GP
union it should be noted that this statement does not mean that the
ECJ will consider the individual its most important potential client.
Rather 1t 1s believed the ECJ sees its highest loyalty as being to the
EC (as an entiry) itself., This is so as the Court is guardian of the
Treaties, that is, its duty is to protect the Treaties mot try to

prematurely apply their highest, as yet unrealised ideals.
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Section 2 - Integration

Having argued that the ECJ has, as its primary duty, the upholding of
the GP or value of uniomn, it can now be demonstrated as to how this
mental, abstrackt philosophy can be transformed into action. Union
could well be seen to be a value rather than a GP for it is suggested
that it is too broad to be used in the majority of fact situatrions,
that is, for most cases the terms of its applicability are, in any
practical sense, indefinable. The solution is to use lustead the GP
that 1s most closely associated with this value, that acts as the
bridge between union and the Treaties. The GP that, on study of the
Treaties and of the concept union, beat performs this reole is the GP
of integration. TIf Integration is seen as the correct principle to
use, then it becomes, in effect, the key concept of the new legal

order. As such it requires the most searching analysis.

This is done in the following manner. First, a general analysis of
integration is given. BSecond, the question, what is the level of
support that is given in theory and practice by the ECJ for this GP?
is answered. In the course of this, the concept itself is further

explained.

Before undertaking these tasks, however, the query implicit in these
statements must be answered. Does the ECJ actually support

integration at all?

There seems ample evidence to show that it does. Many writers on

European Community law have made an examination of ECJ case law over
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long periods of time and have come to roughly similar conclusions.
Bredimas stated, "It has acted ag an integrating institution as well
as the only integrated Une".23 Prott wrote, "This court seriously
values its role as an integrator, and that where several solutions may
be juristically possible, it continuously chooses the decision that
will operate to enhance the Community's intagration".24 Opperman's
investigation of ECJ jurisprudence revealed, "evidence of the
inclination of the European Court to act as a factor of integra-

125

tion The writings of Scheingold and Axline also confirmed the

pro~integration attitude of the ECJ.26

Possibly more relevant are the writings of the judges and advocate
generals. Examination of the works of Donner, Kutscher and Pescatore
and also Advocate Gemeral Lagrange, an author of the Treaties, show

. . A 27a
that integration has been a priority of HCJ case law. As
Kutscher noted "The Court's methods of interpretation and ites decided

. ; : . . 27b
cases can be described as leaning in favour of integration'.

What is integration? A general definition is given by the Oxford
English Dictionary which says that "integration is the combination of
parts into a whole" and "union" is a whole resulting from the
combination of parts or members'. A48 regards Community law,
integration is a fundamental GP of the new legal order derived from
the Treaties themselves. It is dynamic in that it requires constant
movement towards a goal. As a GP integration, being implicit in the
Treaties, is the essence of the spirit rather than the letter of the

law.
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Possibly, the major point about integration is that, as a GP, it must

defy any attempt at total and exhaustlive explanation. Thus, for EC

law instead of attempting to define integration it may instead be more
accurate to say that, glven a certain core of meaning to Integration
(stated above) it has, radlating out £rom this core, many shades of
meaning of which each, or indeed 211, is or are relevant at some point

in EC existence.

The second analysis, of how much support the ECJ gives to integration,
is structured after this fashiom, that is, integration is split for
this purpose into three overlapping categories of meaning, political,
economic and defensive. Both individually and collectively these

categorisations become, at times, the ultimate aim of the Community

and also the means to an ultimate EC aim.

The survey that follows, dealing with the level of support the ECJ
gives to peolitical, economic and defensive integration deals with
approximately the quarter century of ECJ existence, that is, its

statements reflect theory and practice over that period of time.

By including some political content in the meaning of integration, can

it be assumed that the ultimate aim or purpose of the EC is that it

culminates in some kind of Federation of European States?28 As the

pravious chapter stated, both Lord MacKenzie Stuart and Professor

Dagtoglou doubted that this was the casa.zg It is contended that

their arguments, that i1f all Treaty provisions were fulfilled, no
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faderal structure would exist are carrect in so far as they go, but
fail to take account of all the implications within the Treaties. As
the heart of the BC seems to be dynamic progression, it appears a
logical assumption that when the EC has reached one goal the forces
that weras present to achieve thils end would inevitably continue to
exist and cause the Treaties to be altered so as to become the basis
of a United States of Europe. The fact that no definite shape for the
political future of Europe 1s outlined within the Treaties is
immaterial.30 It is of importance ouly that the Treaties coutain

the germ of the basic political idea.

These thoughts are clearly present in the writings of two of the most
authoritative figures connected with the EC, Jean Meonnet and Advocate
General Lagrange. Monnet wrote, "I have never doubted that one day
this procees will lead us to the United Statass of Europe; but I see no
point in trying to imagine what political form it will take“.31
Advocate General Lagrange made this explicit statement, “The
objectives of the Community Treaties are economic but their aims are
political. The expectation has been that econouic integration will,
in time, increase the degree of countinulty of interest to the point
that tha creation of a federal organisation within the Community
becomes necessarys. Such an organisation would come into being by
expauding the powers of existing institutions and founding new ones,

2
or their combination“.3

Further support for this view comes from many other individuals

including, for example, Hallstein and Behr.33a In particular, the
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view of Judge Pescatore is worth quoting, "this bhas no sense or
driving force unless it is to evolve towards a greater political unity

of Western Europe".33b

The views of some other judges om political integration, culled from
gpeeches of the judges during the swearing in of 2 new judge or on the

departure of a judge, were analysed by Feld.34 He believed, on this

evidence, that the majority of the judges favoured political ‘
integfation. In particular he noted that, "Mr Catalanc stressed that
what is important is the creation of a European jurisprudence“35 and
also that Professor Donner, "In several of hiz speeches ... emphasises

the constitutional role of the Court".36

A further argument given by Feld upholding his view of judlcial
support for political integration was that the ages of the judges
meant that they personally had experienced the horrer of inter-state
European conflict and might well be in favour of a unified Burope as a

bulwark for Huropean peace.37

From all the above statements, the one by Pescatore in particular,
seems to sum up the argument over the political content of
integration. Without a political aim, whether implicit or overt, the
EC is a structure with little real purpose. Tf so, then the definite
and powerful political aspect of integration should mean that, in
theory, 1f the ECJ is active in upholding integration in general, part

of its allotted role must be the maintenance of political integration.




- 137 ~

The methods the ECJ uses to maintain political integration are stated

in further sections of this chapter.

A further meaning of integration is of a different nature, economic
iutegration.38 As opposed to the previous definition of

integration, the boundaries of ecomomic integration are clearly set
out in the Treaties. They are the establishment of a customs union,
freedom of movement for éersons, services and capital and common
policies in selected fields. These are what could be designated the
practical limits of integratiom, that is, here rights and duties exist
and the legal order begins so that such rights and duties are assured.
It is this sphere of integration, economic integration, that concerns
the vast bulk of EC cases involving GP. Such cases do not see the ECJ

putting on its constitutional hat.

The major point of interest in economic integration, as regards this
dissertatiou, is whether economic integration is the aim of the
Treaties or the meams to that aim. Tt will be shown both here and
further onm in this Chapter that the counfusion between various groups,
that is the political leaders of states, institution representatives,
the ECJ, and the people of Europe as to what are the aims of the
Treaty leads Lo serious difficulties for integration. To some extent

this has already been shown in Section 1 of this chapter.

The suggestion is advanced that economic integration is primarily the
means by which political integration is achieved, At this point in

time however, and possibly ever gince the inception of the EC, for all
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practical purposes economic integration 1s now the aim in 1itself.

There are various reasons why thig has happened.

In reality, the process of using acounomlc means to achieve a political
aim is not, In practice, as simple as the theory suggests. As
Pescatore noted "Economic integration has not always led us by natural
progression to political union. The historlcal precedent usually
cited -in that connection - that of the German Zollverain - was

probably an accident in history”.39

A further factor is that in the EC Treaty, as has been noted, the alnm
of political integration Is not clearly stated. Instead vague phrases
of intent e.g. "an ever closer union” are substituted.40 While
reasons for such draughtsmanship are readlly explicable, the clear
line of reasoning, economic union to achieve political union, isa

broken. Thus the means have now become the aims.

Superficially, it might seem that, as the thing to be achieved is now
both simpler and less abstract, progress towards economic integration
should be relatively smooth. In fact the Community 1s characterised
by its lack of progress. There are three main reasons for this state
of affairs. Firstly, if peace and prosperity for Europe are seen by
states as short term goals rather than long term values, despite
obvious minor shortcomings, it is suggested that such goals have been
achieved. Thus peace and prosperity, two major factors for inter=~
state co—operation have expired. This leads directly to the second

cause of Community sonambulism. Tt is that the remaining reasons for




nation state co-operation which are uwnion, helping the Third World and
the maintenance (as opposed to the achievement) of peace and
prosperity are weak. Unlon, to the mewber states is an abstract
concept of relative unimportance, the other two aims or GP, the
malntenance of peace and prosperity and helping the Third World can be
achieved in a variety of other ways, in particular by independent
state action. Further, other more powerful perennial GP's,
soverelgnty, individual financial and political state interests, have
now re—emerged. Thus as Bredimas noted in 1978 "the spirit of the
Treaty is more supranational than the present attitudes of the

governments of the MS.“QO

In practice, the will of the Member States to co—operate in EC

aconomle development is at times, absent. As Sallust noted, “paucis

carior est fides quam pecunia”, ot (Few do not set a higher value

on money than on good faith)

The third weakness of so-called, "pure economilc integration” is that
despite its lack of overt political alms, it is inevitable that
economic integration has political cousequences. These being of an
uncertain nature means that the EC is moving at an uncertain pace
along a political road that leads to an unknown destination.

Therefore it may well be that some, or indeed all Member States, do

not wish to make progress. If this view seems overly speculative, it
is relevant to recall the view of Rarl Deutsch who wrote,
"Internatlonal organisations have often been seen as the best pathway

for leading mankind out of the era of the nation 5tate."42
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Economic integration 1s thus, at present, the alm of the Communicty.

As the last few paragraphs noted it is not proceeding smoothly. It
could be asked if it has ever developed without hinderance? Hamson
noted that in the mid-sixties integration was not procseding as
smoothly as had been hoped. In 1971 Dahrendorf stated, "Within the
Treaties of Rome and Paris a development of Furopean integration
started which has achieved much. But this development has today
exhausted itself".43 Such lack of progress has continued to the
present day. It is so well known as to be commented upon by the press
in unequovical terms. The leader, on 12th April 1981, of the Observer
read: “"The European Community is dying the slow death of inertia. Its
inveluutary asassins are a motley craw, nationalism, bureaucracy,

dogmatism, and vested interests”.

More authoritative views on this subject not only agree with the
newspaper's assesgment but describe the situation in equally dramatic
language. The 1980 Report on the EBuropean Institutions read,
“"Economic troubles leading to political and social weaknesses at home
wera driving governments into more mationalistic attitudes ... States
were less willing to heed the Commissions advice or let it administer
policies in the European interest".44 The President of the European
Commission wrote, in April, 1982, "It may be that the Community is
traversing the most difficultr periond in its history - for naver in all

its twenty-—-five years have the winds of crisis blown so hard".45
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The previous section on the ills of econouwic integration has stated
much that is of relevance in a further part of this chapter. Yet it
is given here first for two reasons; to preserve the continuity of the
explanation of integration as political, sconomic and defenzive:; to
pave the way for an important definition, which has never previously
been given, of integration. This category - defensive integration ~
will be dealt with in the section on ECJ case law, Its basic

explanation however, is now given.

It is contended that the third, and totally subjective, categorisation
of defensive integration is a legitimate part of the meaniag of
integration. By defensive integration, integration is seen
simultaneocusly as the means to an aim and the aim itself. It operates
thus; throughout Community history whenever economic integration, and
consequently political integration, has slowed down or runm into
difficulty, the ECJ has, by re-stating the basic fundamental
princliples, i.e. the spirit of the law, brought into play defensive
Integration, Its aim in deing so was not to push the EC in a new
direction politically or economically but simply to keep it going, to
keep the momentum of integration alive until the legislative
authorities produced fresh initiatives of EC policy. At such low
points in EC existence, the means becomes the aim whilst
simultanecusly still being the means to the gim; that is integration
not for the sake of politics or economics but integration for the sake

of integration.
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To sum up, integration as a total concept is the concrete expression
of a moral ideal. While being the means to the aim of political union
as a goaod thing for the peoples of Burope, it is for all practical
purposges the means to economic union and on occasion the aim itself
for the EC. Its content includes political, econowmic and defensive
integration., Legally speaking, it is the duty of the ECJ to give its

full support to integration 1n all these shades of meaning.

This last point, that is the legal duty of the ECJ to promote
integration cannot be emphasised too strongly. To avoid any possible
doubt oﬁ this polnt, the explicit statement by the ex-president of the
ECJ, Judge Kutscher, is given. He stresses that integration is a
legal principle and not a whim of the judiciary, "The Community judge
must never forget that the principles establishing the BEC have laid
the foundations of an ever closer union among the peoples of Europe
and that the High Contracting Parties were anxious to strengthen the
unities of their economles and to ensure thelir harmonious development
{Preamble to the EEC Treaty). The principle of the progresssive
integration of the Member Stares in order to attain the objectives of
the Community does not only comprise a political requirement; it

amounts rvather to a Comnunity legal prianciple”. 46

0f equal importance 1is the suceintly delivered opinion of Supreme

Conrt Justice Felix Frankfurter, "Upon no fuunctionaries is there a
, 47

greater duty to promote law”. Thus for BC law it could not be

made plainer that it i1s the legal duty of the ECJ to actively promote
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what they vegard as constituting the law of the EC. Tt is suggested
that it has been clearly shown that law includes the GP of integration

ia all its varlous aspects.
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Section 3 —- Integration as a positive act

The previous section gave an explanation of the concept smbodied in
the word integration. Further, it showed that the concept had a wide
scope which the ECJ, if ir is to uphold integration, must encompass.
The aim of this section differs. It will state some problems faced by
the ECJ in attempting tao actually apply this GP in the cases. The
majority of these problems can he traced to the many subjective (and

emotive) meanings of integration.

The legal duty of the ECJ is to uphold the GP of integration. Stated
thus, the phrase appears explicable and the task straightforward.

That 1s, grammatically speaking the sentence is a simple construction
of subject and predicate and overall has a clear meaning. Further the
actual task which the ECJ has a legal duty to perform seems relatively
straightforward. 1In fact, as will be seen further on in this chapter,
the task is one of the most complex problems ever faced by any legal
tribunal. The former statement, the apparent ease of intelligibility
of the phrase is herewith discussed. The words "uphold the GP of
integration” require precise explanation as they are capable of
misinterpretation. There are four main situations regarding this

phrase that should be clarified.

First, the principle of integration is an implicit rather than an
overt G¥, that is, in cases the GP of integration will rarely receive
a direct mention. Rathetr the use of the principle has to be deduced

from an overall examination of a case or series of cases.

SRt DA,




- 145 -~

Second, the concept of integration is not an actiwve consideration in
many EC cases. Further in these cases that do invelve GP, which is
where the concept of integration might apply, it will only be
considered in the small number of cases in which the Court feels that
it may be relevant. BSuch cases, where the GP of integfation has a
direct influence on the Court, could be seen as involving some
constitutional aspect of EC law. These may be termed macro cases.
Examples of macro cases are examined in a later section of this

chapter.

Third, it should be noted that integration is a GP and net a rule. As
such it does not apply in all or nothing fashion in every case in
which the Court thinks it relevant. It could be said that the
attitude of the Court that has been postulated could be seen as
analogous to the view of Plato in the Republie. Plato held that the
greatest good 1is the good of the city.48 The ECJ views the greatest
good as being that of the EC, as an eantity. Such a view if applied in
the rigid form of a rule would become, at worst, a form of tyranny, at
hest government by judges. By keeplng in mind the fact that
integration is a GP, with all that that entails, such a situation
should be avoided. The counsequences of too rigid an application of

the GP of integration are seen in Chapter VII,

A fourth point about the phrase that requires explanation are the

reasons for having chosen this form of words to encompass the supposed

attitude of the Court. The key to the phrase "the object of the ECJ

is to promote integration" is its simplicity. It is stated thus, and,
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it is believed, thought of in this way by the ECJ, in order to allow
the words ta be transformed into pesitive action in actual cases. In

other words, it is kept simple so as to be kept workable.

It should be noted that it is extremely difficult to construet a
phrase that contains the essence of what any one perscon ar group
believes ta be the spirit of the law. The general problem in this

regard was well summed up by Schermers when he stated, "each soclety

subjectively decides what prineciples 1t counsiders to be compelling and
each soclety changes this notion siowly but continuvously. A
definition of these principles is, therefore, very hard to give".49
The truth of this statement, with regard to EC law was highlighted by
Ruber who, in the course of his dissertation, noted that twenty
differeat authors gave twenty different definitious of key concepts of

Buropean law.so

A selection of the fundamental principles of EC law, that 1s these
principles that various authors consider constitute the spirit of the
law is now given. Louls cited as fundamental, “those GP which emerge
from the very nature of the treaties; the priuciples of egquality,
unity, freedom and solidarity."51 Schermers favourad as "“compelling
legal principles™ these stemming from the common legal heritage of

5

Western E'.urope.'J2 Toth and Hilf both took as their choice

fundamental rights and Ereedoms.53

The basic problem with all the above definitions, whatever their

respective merits, is their wide range and loose definition. From the
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point of view of the ECJ requiring a workable schema, having a half
dozen or so fundamental principles, which may also continuously be
changing from year to year and case to case, has two major
disadvantages; the difficulty of actually keeping in mind and applying
all such principles in an actual case; and the danger that, as Virally
noted, of sc many fundamental principles ending up being employed as

54
8o many rules.

The phrase stating that the object of the ECJ iz to promote
integraticn aveids the above preblems. The phrase and the schema it
incorporates 1s based on an understanding of the nature of GP, in
particular their constantly changing weight or importance vis a vis
each other in different fact situations. For EC law, only integration
should be regarded as a constant fundamental GP. All other GP's are
not to be applied too rigidly i.e. not to be applied as all or nothing
rules. As regards each other ail GP have equal weight and one or more
GP assume greater welght, (that is they temporarily acquirs
fundamental status) only when, according to the circumstances of the
case they sct to ensure the stability or promotion of the principle of

integration. The case of Defremne v SABENA (the second Defrenne case)

which will be examined later, illustrates this situation.55 This
case involved two GP, legal certainty and integration. As will be
shown later the GP of legal certainty was overtly the fundamental GP
relied upon by the judges, whereas in fact the moat influential GP in
the case was the implicit GP of integration, i.e. legal certainty
acquired fundamental status for this particular case in order to

gphold the perennially fundamental GF of integration.56
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Section 4 -~ Interpretation

In what has thus far preceded this present section, emphasis has been
laid upon the relative freedom of the ECJ judges. Equally, it has
been noted that it was the legal doty of the Court to act in the
fashion stated. This section combines both these themes. It deals

with the iaterpretation of the law.57

Judicial freedom and judicial duty come together in that, in order for
GP to be used at all by the Court, a certain amount of judicial
discretion in the iInterpretation of the law is almost a pre-requisite.
Equally important it must be seen that the Court uses a method, or
methods, of interpretation of the law that meets the requirements of
the particular case in question. A further fact to note is that in
discussing interpretation of the law; the final step is made from the
abstract philosophic notion of union to actual application of a GP to
a particular case. The basic situation is well put in the statement
by Schermers, "The actual application of the Treaties and of Community
acts depends to a large extent on the interpretation which is given to
them. The only authentic interpretation is that by the Court of

Justice".58

The object of this section is to deterwmine the following: the methods
of interpretation the ECJ adopts in general; of these which, if any,
is most favoured and why. TFinally it is noted where GP originate, how

they are found and how they are translated into EC law.
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In general, there are four main wethods of interpretation used by the
ECJ: the literal approach; the use of historical background;

systematic Interpretation and teleologilcal 1nterpretation.59

The literal approach is that, when the text of a provision is clear
and compelling, and apparently wmeant to cover cases such as the one in
question, the Court of Justice will not depart from it.60 The
historical background method of interpretation follows the .continental
judieial tradition.ﬁl Thus the ECJ can use preparatory documents of
gsecondary Community legislatlion, such as debates in the BTuropean
Parliament.62 Customs momenclature is another legitimate aid to
interpretation.63 As to systematic interpretation, here the Couft
makes use of the system of the Treaties. The place an article
occupies in a particular Treaty chapter is relevant as regards
interpretation. Also, the introductory articles setting out the
purposes cf the Communities help to interpret other articlas.64

Finally, there is the teleological approach. This uses interpreta—

tions based on the purposes of the Community Treaties.65

It is undoubtediy the last method, the teleological approach, that for
the Court is the most populaw and widely used method in interpreting
Community law.66 As Bredimas, for exampleé, concluded "the major
analytlcal tool applied by the Court has been the functional

method.“éy

The reascns for this are as follows.
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Firstly, the other three methods of interpretation mentioned, literal
interpretation, historical and systematic interpretation, all have
certain weaknesses. The systematic approach, it might be argued is
not weak as such but 1s of limited application.68 &s to historical

background, as the travaux preparatoires of the Community treaties are

sacret and therefore unavailable to the Court, this method accordiongly
suffers. Titeral interpretation in Community law is bound up with the
problems of language. Unlike the Treaty of Paris, which was drawn up
only in French, the Treaties of Rome are equally authentic in all

Community languages and so 1s all secondary legislation made under

them.

Thus literal interpretation, which it might be argued is the second
most important method of interpretation, has produced many
problems.69 For example, freedom of movement for workers or the

right of establishment may be curtailed uander ordre publiec. This

translates as public policy in the English language version. Yet the
European Convention on Humsn Rights has it as public order, a version
Lord MacKenzie Stuart opines as more appropriate.?o As Lyon-Caen

has said "Its role is so extensive that the concept 1ltelf has lost all

wil

precision The case of Stauder v Ulm also illustrates the problem

of language as regards the official texts.7

A further language difficulty is over the pronouncements of the Court
itself. "The Court has to use words which are intelligible in all

languages."73 For example, in Rutili v Minister of the Interior,

regarding the concept of l'ordre pubdlic the translator “felt
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constrained by the official text of the Treaty to speak of conduct
which might constitute "a genuine and sufficlently serious threat to
public policy"” when public order would have been more

appropriate".74

A second reason 1s that both the Treaties and suwbordinate legislation
refer to a number of important concepts but leave them undefined. In
other words, for the Treaties to have practical consequences such
definitions must be found by the Court. The best known example of
this is Article 215, paragraph 2, EEC which explicitly speaks of
"general principles common to the laws of member states". Further,
the words “civil and commercial matters" are ambiguous.75 They are
to be found in both the title and the opening article of the
"Convention on Jurisdiction and in the enforcement of Judgements in
Civil and Commercial matters”. These words, since they govern the

whole field of application of the Couvention are of crucial

: 76
importance.

The third reason is the different approach towards intecpretation
necessary where, as is fairly frequent In EC practice, the Court is
called uvpon for the first time to promounce upon a problem, as against
interpretation within a mature legal system. In the latter, for
example, under English law, whanever Parliament produces a Statute to
codify common law, practitioners comsult the pre~codified law in orvder
to understand the Statute. With the Treaties “"one starvrts from

scratch“.?7
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The fourth reason 1is of a pragmatic nature but still of great
importance. As Dr Ehlermann, Director, Deputy Financial Controller of
the Commission stated, “The conditions in which Community law was, and
is prepared, are hardly conducive to careful drafting. 7This is true
not only of the Treaty negotlations 1in Val Duchesse, but also of the

horse trading which takes place all the time 1n the C{mncil“.78a

Thus for these reasons, the ECJ will avoilid a wminute textual analysis.
It thus looks to the purpose of the text in disputes - the

teleological approach.

The teleological approach seeks out the object of the disputed
legislative text and tries to gilve practical effect to 1it. Thus in
sacking a sclution to a problem, the Court will choose one that makes
things work rather than one that brings them to a halt.?gb This
action must be clearly understood. In seeking the object of the text,
tire Court therafore seeks the spirit of the law. As stated
previously, "spirit"” is merely another synonym for fundamental
principles. The Court thus looks for principles, such principles

constituting the first link iIn the chain of judlicial reasoning in the

appropriate cases.

What are the consequences implicit in the use of the teleologiecal

approach. The first and most important is that it gives to the Court
a greater amount of freedom in the making of decisions than any other
method. This, in turn, means that more stress must be lald upon the

judge as an individual and thus upon his individual influences.?ga
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The fact that ECJ is collegiate however, means over extensive study in

pry

this particular area i1s unrewarding. In turn, this also means
that further refinement by legal theorists of the teleanlogical
interpretation process 1s of little value.SO The ECJ itself, for
example, is anxious to protect its freedom in this respect. As
Kutscher stated, "The Court of Justice of the Communities shares with
the national courts a reluetance to give, in its judgments, general
rulings on the problems of interpretation. It explains the rules and
also indicates which methods it 1s using in the process, but it does
not express an opinion on the basic guestion of the methods of

1
interpretation".8

The second major consequence is this — Pescatore wrote of teleological
interpretation that, "Here it i concepts such as custom union,
aquality of treatment and non-discrimination, freedom of movement,
mutual assistance and solidarity, aconomic interpretation and finally
economic and legal unity as the supreme objective, which have provided
the decisive themes of a large number of judgments dealing with the
problems posed by the implementatlion of the Common Market".82 1£

the word "concepts” in the above statement is substituted for the wore

accurate phrase GP then, in plain language, teleological interpreta-

tion means that GP provide the basis of any purposive judgment.

Having stated that GP are at the base of teleological judgments
{(either overtly or by implication), it still remains to be seen where

the GP come from and, once found, how they are transplanted or applied

in EC law.
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Whare are the GP to be taken from? There are five sources, which
togather constitute the reservoir of GP. These are the laws of the
Member Stateg; laws of the non~-Member States; the Treaties of the EC;

Public International law and GP as a scurce in their own right.

By far the most important and widely used scurce is the laws of Member
States.B3 Both civil and administrative principles are used.84
In general, greater use is made by the ECJ of administrative

principles. National laws are Invoked as and when the need arises.

Laws of the non-Member States are rarely called upon hut are
nevertheless of importance. Articles 85 and 86 of the EEC Treaty are
largely based on United States monopolies and restrictive practices
law. US law has been referred to in disputes concerning these
articles. As Chapter III noted, it has been observed that the EC
resemblea the USA of the 1820's as regards business law and gtate
boundaries. Possibly recoursa to US law should be more frequent as

this law contalns many valuable analogous cases.

The EC is composed of three treaties. This fact comprises the third
source of general principles. In a few decisions parallel principles

from the other treaties have been drawn.85

The penultimate source is Public International law. Tt is a definite
source of GP, but one condemned by most commentators and regarded as

of little importance.86 At best, Public International law 1is saen

~
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as of use only in exceptional circumstances. However, recent
judgments by the ECJ on fundamental rights may change this situation.
The ECHR is now an acceptaed source of fundamental rights. Thus all
treatlies adhered to by the Member States must now be similarly

regarded. Possibly other principles can be taken from such treaties.

The final source of GP 1is not GP from X system of law, but GP as a
gource of Jaw in their own right. The ECJ has felt free to rest its
reasoning on GF as such. As Bredimas noted, "Occasionally one finds
the Court referring to "General Principles” applicable even in the

absence of a text referring to them".8? In Walwereke v High

Authority, the Court stated, "We must include the GP of law in the
rules relevant to the application of the Treaty"”, without making it
clear to what principles it was referriug to.88 This practice, it
must be stated, 1s the exception rather than the rule. Usually the

Court will state the principle explicitly.

What criteria are needed for a genaral principle to be recognised as
part of EC law? 1In what way does the ECJ extract, refine and apply
the general principle of law? Briefly stated the process 1s as
follows:— to establish the aexistence of a general princlple, a
comparative analysig is carried out.89 This 1s undertaken by the
staff of the ECJ.903 If this process successfully establishes a
general principle, the ECJ elaborate on a synthesis to derive a
detailed rule from it. 7This rule is then applied to the facts of the

90b
casge.
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The main method used te shape national concepts to EC purposes is
eritical comparison.91 It is unnecessary for the prineiple to be
unanimously acceptad in all Member States. Nor need it be accepted in
a majority of states or even that it represents the lowest common
denominator of the national sclutions. Bredimas states that merely
the basic elements in a G? that can be bullt up into a rule of EC law
are looked for.92 Toth phrases the requirement somewhat differently,
“What is required is that a principle should be widely accepted and
should provide a solution which is, if measured by the methods of
"evaluative comparative law” the most appropriate and judlciocus of all
éomparable solutions, taking into account the particular ohjectives
and nature of Community law"93 The former criteria seems to

emphasise the requirements of EC law, the latter the GP. Where the
general principles in the national laws are contradictory and no
common meaning can be found then according to Bredimas '"“the ECJ will
evaluate the differences, reconcilile them and shape them according to
Community purposes.g4 Toth, however, states, "It is nevertheless
clear that there is no general common principle where the national
laws vary ta such an extent that it is impossible to extract from them

a truly common meaning of a legal coucept."95

If a general principle exists in one Member state, but is not
generally known Iin others, "In such cases, a principie of national law
can only be adopted in Community law as a new and independent concept
of the latter and not as a general principle of law, with a new and

« 96

independeut meaning of its own... If so, is this not close to

judicial legislation? Toth states "In some cases even the fact that a
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principle is universally recognised in the Memher States may not lead
to its incorporation inte community law, namely where this could be
achieved only by what would amount to genuine lagislative activity on
the part of he Ruropean Court."97 Is the previous situation not

closer to legislative activity than the latter?

Finally, a GP would not be used in IC law where the point in question

is covered by a rule (or a GP applicable in EC law).98

The above opinions show a marked diversity in some areas as regards
what constitutes comparative law analysis by the ECJ. The two authors
quoted are both competent, up~to-date and authoritative, yet neither
can he seen as a finmal authority on comparative law., This is due to
the fact, as Bredimas notes, that the "Court has not so far furnished
expressly any explanations on the conditfions of its recourse to GP but
limited itself to deeclaring that a certain principle existed or

99

not”.

It is suggested that this is a deliberate policy on the part of the
Court. The reasons behind it are discussed fully in the following

sectiong of this chapter. BHowever, this fact means that comparative
analysis has limitations as a tool by which to judge the work of the
ECJ. 1If no lead is given by the ECJ, exactly how a GP came into EC

law will always defy exhaustive analysis.
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Section 5 — Why the ECJ is not 2 government of Judges

The previous sections of this chapter have theorised that the Court,
in its constitutional role, has taken the following steps. First the
Court found what it believes to be the spirit of the law, union.
Second, having found union the Court found a method of applying the GP
or value union to the nearest GP relevant to EC law, integration.
Sections Five and Six deal with the problems that hinder the Court in
the performance of its duty. These problems may be divided into two

sets of obstacles.

These two sets of obstacles both function as checks on judicial
activity but each creates a distinet problem area for the Court. The
first set of obstacles consists of the normal legal and closgely
related extra-legal restrictions to be found, in an analogous form, in
every other legal order. They are discussed in this section. The
second set of obstacles are of a more insidious nature. They
originate not from law but from the relatively primitive relatiomship
of states with international Institutions. These latter obgracles are
ultimately a more serious restriction on judicial activity than the
former set of restrictions. They are discussed in Section 6. As the
public concretisation of both sets of obstacles is made known by the
phrase "government by judges" a separation is required of the two
problems. Further an exact analysis of the phrase "government by
judges" with reference to its relevance to the second set of obstacles
is required, "Government by judges” is not analysed for the first set
of obstacles as it is belleved that the phrase has, in this afea, an.

accepted or known core of meaning. More importantly, it is comnceded
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that the first claim is a valid one and that the checks on ECJ power

are necessary. The exact extent of such restrictions is, of course, a
subjective matter but, as long as commentators upon law agree that the
basic core of judicial restrictions does prevent government by judges,

then their function has been effective.

The varlous restrictions of a legal, and also closely related extra

legal nature, upon the ECJ are stated as follows.

In speaking of the Court prowmoting integration, it is easy to forget
that the Court can speak only through its case law.101 Here there

is a double restriction on ECJ activity. First, only cases involving
GP will have the GP of integration as a possible complicating factor.
Second, cases involving the exercise of a great amount of judicial

discretion are comparatively rare.

In fact, the overall case load of the ECJ is not too heavy. As Lord
MacKenzie Stuart noted "Busy as the Court of Justice is, 1litigation
involving Community law is more frequently to be found in national
courts and tribunals".102 If so then im absolute terms the number

of GP cases is not excessive, as they only constitute a percentage of

a low overall number of cases.

Secondly, not all EC law is within the ambit of the ECJ., Bredimas
points out, "The accusations and fears of Goverument by Judges are
unwarranted and far fetched. There are fields in which it has no

competence whatsoever; for Instance it does mot rule over conflict of
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laws, it does not apply Community law to the facts of the case in

preliminary reference.”lo3

Thirdly, it must be remembered that the Court only has the
jurisdiction granted to it by the treaties.l04 Thug the argument
should concern the extent of ECJ authority. Emotive talk of goveru-—
ment by judges gives the impression that power derives from the whim

of the judiciary.m5

From the point of view that the ECJ is the judicial, and not the
legislative or executive arm of the Community, the fourth point is the
most important of all statements in thilis section., It 1s that the
entire Community structure is based upon a complex system of checks
and balances, specifically designed to ensure that no single
institution achieves an undue concentration of power.106 This
doctrine should, in theory, be well entrenched into the EC structure
as it is8 a fundamental principle im many Continental legal aystems,
these same systems of e.g. France, Germany, Italy providing the hasic
structure of Community law. Further to take an analogy from US law
the fascinating thing about the Supreme Court has heen that it blends
orthodox judicial functions with policy-making functions in a complex
mixture. "And the Court's power is accounted for by the fact that the
mrixture 1s malntained in nice balance; but the fact that it must be
maintained in such a balance accounts for the limitation of that

107

power .
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The fifth factor begins the extra-legal checks upon judicial misuse of
power. Despite their abstract nature, it is coﬁtended that, in
practice, they provide a restriction upon judicial activity as
powarful as any other mentioned in this dissertation. The fifth check
is that ECJ cases are observed by a great number of people and groups.
l.awyers, academics, EC staff, individual citizens, business companies,
other EC institutions, members of national governments, national
newspapers, and speclalist legal and business periodicals all report,
comment upon, O qbserve ECJ decisions. Examplés of comment
upon cases are as follows. Mann, an academic, wrote of the Café Hag
case, "The Court disregarded the clear wording, the intended effect,
the true meaning of the Treaty of Rome".lo8 The French newspaper,
lLe Monde, wrote of the ERTA case, "This case belongs to the category
of political cases ... it is a mythical elaboration revealing a
maximalist conception of the Zurcpean construction".log The point
of the fifth factor 1s not that the ECJ is swayed by public opinion,
nor that it decides a case, as the newspaper report clearly shows, to
curry publie favour but that it performs its duty in full public
view.llo If so, any derogation of duty or clear breach of legally
defined judicial activify would he seen, and commented upor, by a
variety of sources. Such breach of power, whatever the legal
consequances, wauld ensure that the Court would lose a good measure of
111

public confidence and support. If so, then this point is a real

chieck on judiecial mis-use of power for ag Salust gald, “Qui male agit
112

odit lucem", (the evil doer hates the light).
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The sixth check on judicial government is also extra-legal. As
opposaed to the previous check which was of an external nmature this one
stems from internal factors, from the {lourt itself. It is that, as
Bredimas concluded, "the Court seeks to avoid conflict".l13 Prott
goes even further thau this in his conclusion. He believes the

Court, "conscientiously seeks to mest the expectations of its

audience".114

Such statements should not be misinterpreted, that is they should uot
be taken to mean that the Court will act to please public opinion.
The sections on the actual EC action, and the ijideas behind it, will

" provide a full explanation of this statement by Prott.

The fact, 1f Bredimas and Prott are correct, that the Court will try
to meet the expectations of its audience, coupled with the rest of the
polnts made in this section, provides an important statement with
which to end this sectlion. It is that the Court cammnot pull the EC in
a direction it does not wish to go. The Court is, in the end,
controlled by the wishes of the other EC Institutions and by the

aspirations of the LC as a whole.115
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Section 6 ~ Extra~Legal Barriers to Integration

The arguments in this section have already been partially explained
previously in thils dissertation. They are now given in full with
additional arguments and premises. There are several reasons for so
doing. First, the arguments are extremely important in understanding
the dynamic and extra Iegal nature of the opposition that the ECJ
faces in the performance of its duty as a Constititional Court. As
such, they must be fully stated if ECJ counter action, to be explained
later in this chapter, is to be understood. Secondly, the previcus
accounts of such arguments have deliberately ommitted material that
has full relevance only in this section. Thus, for clarity, it is
intended to restate all arguments in full even at the expense of some

repaetition.

It is suggested that the EC is based upon twin foundations; on people
banded together in various groups, in particular states and EC
institutions; on fundamental GF that provided (and coatinue to supply)
the fundamental reasons for the actions that established the EC and
gave impetus for I1ts continued progress towards integration.116 A
major dynamic factor that disrupts this progress towards integration
is the lack of cohesion between various groupg, in particular states
and the ECJ, in their attitude towards fundamental GP. Previous
séctions dealing with immediate EC pre-history and integration roughly
sketched the causes of this diversity. This section examines how a
state assesses {and re-assesses) the GP of integration and

sovereigniy; how the ECJ assesses these fundamental GP; the problems

that arise for the ECJ as a result.
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Thus the first area of discussion involves a state and the GP's of
integration and sovereignty.117 An analysis of immediate Community
pre~history showed that it was established in an era when sovereignty
had lictle support from states and their subjects. An interesting
anzlysis by Spinelli however, concluded that support for integration
by states leading to European union was of a temporary nature.lll8
In fact, if Spinelli is correct, the declime of enthusiasm for
integration actually began before the EC &as created. He wrote, “The
train of events which had forced the leaders of the six countries to
attempt a policy of supranational integration began to slow down with
119

the death of Stalin'. A fact that lends credence to Spimelli's

words was the failure to establish a European Defence Community.

Such events suggest that the GP of sovereignty is, to the European
nations, a perennial fundamental GP, which, from the early fifties,

they had began to re~assess in a more favourable light.

The second factor follows directly from the above. Despite the
upsurge in the popularity of sovereignty before the creation of the
EC, that Institutiom was nevertheless established. TFurther, four
internal imstitutions were also created to direct the EC on its chosen
path. This sets up the second premise that these imstitutions, and in
particular the ECJ, will come to hold individual views on GP and

soverelgnty.
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How does the EGCJ, as opposed to the MS, see the GP's of integration
. 120 . ”
and sovereignty? Baefore suggesting an answer, three points are
made. First, that the Court, by virtue of being a judicial organ, is
a relatively stable institution and, of all Community institutions,
the one most free from external influences. 1t is also the nature of
. . , . s 123

a court in general to be of a falrly conservative disposition.
These facts should mean thab any views on any principles examined by
the ECJ, once formulated, should remain constant over a long period of

. 122 . . . .
time. Second, whether or not the other institutions, and in
particular the Commission, might hold similar long term views on
principles, the day to day political role they play in running the
Community must present an'obstacle towards an adherence to, or °

enforcement of, basic principles of EC law,

The third point, following on from the above, is that the Court

.

becomes the institution that holds the conscience of the Community, an
uncomfortable political stance. Bredimas wrote "By its functional
interpretations it has remained the most faithful instituion to the

.. . . 122
spirit of the architects to the treaties'. 22

It is suggested that, as stated previously, the ECJ upholds
integration. As a consequence, it opposes sovereignty. This view is
re—enforced by the opinion of Lauterpacht who believes that

International institutions act as brakes upon the power of

. 123 . ;
sovereilgaty. He notes, bhowever, that at present in Intermatinal

- . .. 124
law the GP of sovereignty is in the ascendence.
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The consequences of the above facts are as follows.

The Court and the Member States have directly opposing views on
goveraignty and integration. In particular if the EC, as an
Internatiounal institution, 1s meant to advance 1t must simultaneously
grow in strength and this can only be at the expense of the GP of
soverelgnty. For example as Kutscher noted "so far as the Community
Treaties are concerned the principle that limitations on the
soverelignty of the contracting states are, in cases of doubt, to be
interpreted narrowly does not apply“.lz'r’a Put simply, the ECJ, 1if

it wishes to advance integration, must weaken the GP of sovereignty.
Thig sltuation, where the Community will grow at the expense of
sovereignty, is a direct contradiction to the sgituation in
International law, where soverelgnty is advancing.IZSb Thus it

would seem that there might be a struggle betwean the ECJ and Member
Stateg over the GP's of soverelgnty and Integration. Much will
depend, if this analysis is correct, on how far the Member States will
be willing to weaken the GP of sovereignty to advance the common good,

European integration.

At this point it should be noted, once again, that states have a

major influence on the EC. As former President of the Commission, Roy
Jenkins, wrote, "I had no idea of the extent to which I would be
dependent on influencing national governments, rather than appealing
to European changes +., I realised it was an illusion to believe that

one could rely primarily ou appealing to the people of Europe".}'z6
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This talk of struggle between groups might seem far fetched and
outwith the ambit of the Court. However at this juncture the view of
Judge Donner is given to show that the discussion is based on fact
rather than fantasy. Judge Donner noted that by instituting a Court
of Justice law was introduced to govern the Treaties. By introducing
law "Lawyers were called up to undo what was done in the century
l:zefore".lz7a i.e. to undo national sovereignty. His statement on
sovereignty is unequivocal, "It is one of the maln intellectual and
legal obstacles to overcoming an antiquated and unhappily propogated
state system for the purpose of creating peolitical entities
commensurate to the needs and possibilities of our time ... Only a

deep conviction that the wvalues to be upheld and the aims envisaged

are indispensible to human soclety is equal to the endless debate with

the entrenched forces of prejudice, self concelt and

, w1270
conservatism .

Equally relevant is the point that the Court plays a part in the
struggle., Support for this view comes indirectly from the writings of
American political sclentists. Speaking of US Courts Murphy and
Pritchett wrote "Political scientists have sought more and more to
develop an approach to the judiceial process which would give the
activities of the Courts new meaning by placing them within the

mainstream of political relationships"127c

Becker made the
provocative statements that "Effective Courts, properly run are a

political weapon of some magnitude” and that "the Supreme Court
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exercises a unique and unparalleled influence of political leader—

ship".lz?d

While not golng as far as Becker in his claims for the
Supreme Court it is contended that the situations produced by the new
legal order tequire a new view of the ECJ - as a participant in the
political struggles hoth among institutions and between imstitutions
and states. Seen from the perspective it is submitted that the

activities of the Court to be discussed in the following section will

become clsar.

To re~iterate the basic situation, at any given time states and the
ECJ each draw from the EC the GP and values they consider to be the
splrit of the law. For some Member States, the spirit of the law, or
essence of the EC is that it is, or was, the short term solution to
short term political and econowmic problems. Such problems having now
been overcome, the EC is concerned with maintenance of peace and
relative economic prosperity. Further, the main thrust of the EC is
not, and never has been, moral and universal, but served as an
appendage to national, political and economic aims. As such, the good

of the EC must in most Instances be sscondary to national interests.

The ECJ, it is suggested, sees the spirit of the law in a different
1ight. The EC is a long term institution concerned with a deep moral
issue, the good of rche people of Europe. The economic base of the EC

is the wvehicle in which to achieve this.
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The statements above to the effect trhat there is a deep divergence
between the aims and opinions of the ECJ and the Member States, and
possibly also other groups as well, is one of the most Interesting but
least discussed agpects of European Community law. The overtly
political nature of such matters 1s the probable justification. It
was discussed here for two major reasouns; that the lack of cohesion

between the foundations of the RC leads to definite consequences; that

the ECJ is aware of, and has actually acted in a deliberate manner to
meet this extra legal opposition. This latter statement, that the ECJ
has adopted a course of actlon to counter threats to integration is
daalt with in the sectlons on case law. This leaves the claim that
the weight attributed to various GP's by certain groups, especially

states, have definite consequences for the ECJ and for EC law in

general.

It 1s contended that there are three main consequences for the ECJ
which can be classified in this manner. Actual disobedience by a
gtate of an ECJ decision it feels goes agalnst some important national
interest; a general atmosphere of lack of trust of the ECJ; speclfic

accusations againgt ECJ conduct e.g. government by judges.

The first, anti-ECJ action is pardoxically the least serious due to

ite relative Infrequency. This results from two factorsg; the

deliberate policy of the Court in prevention ¢of such Instances by the

means to be outlined in the latter part of this chapter and the fact

that, unlike Internatlonal law, the eantire EC structure is
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sophisticated enough to preveunt, or at least dissuade, continual

outright anarchy.

A case whera a judgment has been ignored is Commission v France (the

sheep nmeat case).128 In September 1978, the EC.J ruled that French
controls on imports of lamb from the UK were in violation of free

movement of goods (Articles 9-37 ERC),

The second, and extremely serious consequence, 1is a general atmosphere
of lack of trust of the ECJ by its elients, in particulaf by M8. This
means that ECJ lacks the necessary freedom to fulfiil 4its function.
Further, not only is the Court itself innibited, other institutious
may be wmwilling to make use of the Court to clarify the law and rely
instead on drafting minutely detailed rules. An analogous situation
was recently seen in the United Kingdom where an attempt to reform the
drafting of legislation failed for this reason. The Renton Committee
on the preparation of legislation concluded that legislation drafted
in a simpler fashion was beneflcial to United Kingdem needs but was
impractical as Parliament was simp;y neot prepared to trust the
judges.l29 Again, as justification for the inclusion of this whole
debate within the confines of an essay on law the words actually used
in the Renton Repart, “Lack of trust”™ show that politics ig a part of

law.

The third and most obvious consequence of disharmony among groups
caused by diverse interpretation of princlple is various direct

accusations against the ECJ. The statement by Bredimas is an accurate
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account of rhese charges, “sometimes when it delivers a functional
judgment , challengers speak of a political judgement driven by the
desire to reach a certain conclusion, whilst for a literal judgement,
they argue that the Court did not give in to political pressure i.e.
that it was objective. Moreover, on the process of filling gaps by

interpretation, they accuse it of government by judges“.130

Taken together, these three consequences have a furthar and wost
important result, they endanger the independence of the ECJ. Yet as a
recent report on the European Institutions noted, "The main condition
of its (the ECJ's) effectiveness, now and in the future, is in the
maintenance of its perfect independence from government and ather
Community institutions".lSl Seen against the following statement of
Bredimas, thera is real cause for concern for judieial independence.
"Although the Court is relatively the most independent ingstitution of
the Communities, one should not forget the pressures exercised on it:
influence of the Member States manifesied through the Council,
indirect influence of powerful pressure groups. These influences

nowadays are not aven dissimilated".132

Having demonstrated the danger to integration, and indirectly to the
Court itself, it remains only to raise two further items. First, it
should be asked if the Court itself is perceiving the situation in the
way described. If, as the coming section may show, the Court has
avolved a policy to deal with its c¢rities, it must in the first place
be aware of them. While not ¢laiming that the view of one judge

i

necessarily represents the whole Court, the quote by Lord MacKenzie
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Stuart is highly illuminating, "I suspect that 1f one could truly see
into the minds of the critics of some of the Court's more discussed
decisions, the disagreement is less with the decision than with the
aims and purposes of the Treaty itself ... you may not like the chosen
path, but that does not absolve the Court from following it ... There
is a failure to make the essential distinction between the Treaties on
the one hand and the law whiech must be observed in their interpreta-
tion and observance".133 In short the Court 1s aware of its critilces

and disagrees with them.

Having stated that the accusations of government by judges stem from
fear, both of judiclal usurpation of the GF of sovereignty and
promeotion of the GP of integration, it is nevertheless necessary to
explain fully the nature of such clalms and test their wvalidity, In
jurisprudence it must be the case that any claim will be dealt with on
its own merits. The dubious nature, if aay, of the claimant or the
reasons behind the clalm are irrelevant. Thus the phrase "government
by judges” is examined and possible judiclal action constituting
government by judges is scrutinised. It is suggested that this

phrase acts as a concept phrase for all possible accusations agalust

the ECJ.

What does the phrase "Government by the Courts” mean? The concept
within the expression is from the case law of the Supreme Court of the
United States, the expression itself from an article by Bondin.134

Dumon gives a comprehensive account of the conditions needed for the

Court to realise the phrase in practice. He stated that, "Government
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by judges 1s realised 1f the Courts exceed thelr proper task: 1f they
ignore, infringe or brush aside the rules of the law which it is their
duty to respect and apply, 1if they base their judgements on their own
social and ecomomic views or those of the parties to which they belong
ses if their judments stem from "choices™ and from policies which have
not been decided by the political authorities or those with power to
amend the comstitution or to legislate - and which do not emerge from
positive law, that is to say from the legal system as a whole, its

spirit and development and general or other principles“.135

The counter arguments against the charges are as follows.

In general, the fine distinctilons needed to differentiate between law
and polities are difficult to make in any practical sense. Of course,
there are extreme cases where it can be said that "here is a political
act". However, in the great majority of cases the law/polities
distinction is blurred. This argument is advanced by several legal
theorists. As Kelsen, for example, stated, "every law applying act is
only partly determined by law".136 Bredimas 1s even more explicit,
"In the last analysils, the distinction between legal and political
issuers is a fallacy: every dispute has political and legal

w137
aspects.

Thus the accusation of govermment by judges must have some truth as
the political aspect of judicial activity can never be totally
eliminated, Equally, for the Court to avoid such claims would mean

its refusing to handle cases involving an element of discretion., Thus
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the question of government by judges cannot be satisfactorily
resolved, that is, it cannot be objectively upheld or refuted. It
will always be a matter of subjective judgment. Perhaps the most
sensible statement on this emotive issue was that by Schermers, “In
Continental legal theory, a decision by a Court, even of a Supreme
Court, only decides the case at issue. Courts are to apply the law
and not make 1t. When rules are required, they should be made by the
legislature. In practice, however, the system is not as striet as one
might think ... In practice, the cases of the ECJ are quoted as
precedents which - though not formally binding - are important sources
of law. The extent on which the the case—law of Courts is needed as
an additional source of law depends on the legislation involved; the
more general the legislation the more scope the Courts have for making
supplementary rules, through interpretation. In the EEC, the
principal legislator, The Council, hardly operates and the secondary
legislator, the Commission, has insufficient power to fill the gap.
The legislation, therefore, 1s broad and incomplete with the result

that the case law of the ECJ is relatively important".L38

Bredimas and Dugard also argue the practical viewpoint.139 They

state that "The Court quickly realised that the Community can only
survive by constantly expanding to meet new conditions by a continuous
interaction between law-finding and law-making for which there is no
neat division of these powers". Boukema also argues that the tendency

for the Court to legislate is not incompatable with democracy.léo
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To sum up, it is true that, In carrying out its duties the ECJ, to
some extent, legislates. HEqually, it must be pointed out that this
judielal legislation is, In fact, an unavoldable consequence of an
imperfect legal order. Whether or not the judiclary overstep the mark
is a subjective question. It is suggested that due to the fact that
the Treaties are highly political instruments at an early stage of
development, much so-~called judicial legislation is unaveidable.
Perhaps Hallstein summed up the situation best when he wrote of the
BC, "we are not in business (economic Integration), we are in

politics™. !

There 1s also a further observation to be made here. It is that the
question, whatever its answer is of lesser importance in EC law than
in other systems of law. This viewpoint was argued by Kutscher when
he wrote, "This question ltouches on the relationship between case law
and legislation and the prinreiple of the separation of powers. The
question, however, loses some of its impartance when the laws have not
been adopted by a directly and democratically elected Parlia-

w 142
menNteca «

Finally on this subject, the opinion of Pescatore is given. He wrote,
“the Court has been careful not to exceed its role as a judge ...
There has never been any question of setting up any form of government

by the courts, to use a peremnnial expression"l43
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Section 7 ~ Macro Cases — The Van Gend en Loos Case Analysed

The following paragraphs deal with the preliminary questious that
arise before ECJ macro cases are discussed. The first such question
is why do macro cases arise in Community law? It is contended thag
mMAacro cgses arise as a natural consequence of the establishment of a
new legal order. Chapter III, dealing with developed systems of
Municipal law, noted few if any macro cases in any or all legal
systems. The one major exception was the legal oxder of the United
States, There, several maéro cases were found, the Marshall cases.
It was suggested that these had arisen as a direct consequence of the
relative immaturity of United States constitutiomal law as regards
trade and commerce. If this was so, then EC law, being a new legal
order at an early stage of development, macro cases are to be expected

at this early period in EC development.

The second question is what, in EC law, constitutes a macro case? At
this point it 1s importamt to give a terminclogical explaunation
related to the uncommoun use, in a legal context, of the terms 'macro"

"micro® in what follows beiow. These terms are common in texts of

and
economics and one may assume their conceptual function in such texts
is known. It may be argued that the nearest corresponding terms in
legal texts may be '"fundamental" for macrec and "mon fundameutal' for
micro. Terms like fundamental which are used in a legal context have
a well established meaning in legal discourse. Indeed these terms
have already been employed in this thesis to define GP in EC law. In

order to clearly separate the categorisation and c¢lagsification of

individual cases involviag GP Ffrom the definition of GP as such in EC

39B421
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law, the terms macro and micro are used to categorise and classify
individual cases. Further, it is submitted that the terms fundamental
and non fundamental do not correspond precisely to what the present
author has in mind for making specific distinctioms between individual
cases. With this in mind the terms macro and micro, and there 1is no
reason why new terms may not be introduced as long as their use and

function are clarified, are preferred.

In order to clarify the important distinction between definitioms of
GP and categorisation of individual cases, the definition of GF is
reiterated. Many authors have defined GP in terms of their belief
that, in leoking at GP as a whole, some GP are more fundamental than
others. This thesis too has adopted a definition of fundamental and
non fundamental GP. Only two GP have been regarded as fundamental,
namely the GP of integration and any other GP which may be deemed
essential for subsequently promoting or strongly defending the GP of
integration. This definition of GP is, it is submitted, both more
flexible and more intellectually complex {(though more practicsable)

than all previous definitions which rely on fixed categories of GP.

Each individual wmacro case concerns the GP of integration aad may
possibly concern the second category of GP as well. FRach micro case
concerns only a GP or GPs which do not, in the particular fact
situation, substantially promote or strongly defend the GP of
integration. Thus it cannot automatically be assumed that any given
GP save the GP of integration will be c¢lassified as fundamental in any

given case designated as macro. TFurther, im any case designated as a
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wicro case, no GP is to be looked upon as fundamental in that
particular case. The GP of legal certainty is used to illustrate the
sbove. Thus, the GP of legal certainty wmay be classified as
fundamental in a macrco case conly i1f that particular GP is a major
factor in substantially promoting or strongly defeunding the GP of
integration in that particular case, If, in that same macro case, the
GP of legal certainty is only of wminor consideration for the Court,
then it should nct.be geen as a fundamental GP in that particular
macro case. With regard to micro cases, the GP of legal certainty
will not be regarded as a fundamental GP in that case even if it is an
cbject of major consideration by the Court, because the facts of the
individual micro case are such that the question of substantially
promoting or stroungly defending the GP of integration simply does not
arise. The circumstances which, when taken together, counstitute a

case being recognised as a macro case are now given.

As there is of course no objective answer to the question of what
constitutes a macro case what follows is a subjective opinion. There
would, for this particular legal order, EC law, appear to be four
requirements. First the case must involve, implicitly or explicitly
the GP of integration and possibly also a further GP or GPs which,
with regard to the individual fact ecircumstances of that particular
case strongly promotes or defends the GP of integration. Second, the
case must have some sort of congtitutional significance, that is, the
legal question at issue should have definite conseguences for EC law
as a system. Possibly this somewhat loose requirement could be better

put by requiring that the issue in guestion should affect the central
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core, or the constitutional spirit, of EC law.

Third, the issue{s) of the case should be of direct interest to one or
more MS. This could arise where a state, whether or not directly
involved in the case would be interested in, and affected in some

significant way by the outcome. For example, in Defrenns v SABENA

the outcome, of course, affected all states but only two states not
directly invelved in the case actually showed concern as to its
144

outcome .

The fourth and final factor is that the case should be controversial.
Again this 1s a difficult-to-define qualificacion. Possibly it would
arise when the question to be decided and/or the repercussions
resulting from a particular decision, would touch upon a GP or GPs

fundamental to one or more MS.

For a case to be considered as a maero case the first two factors

raust be present. The last two factors may be presznt.

The final preliminary question to be answerad is why are only a
handful of macro cases examined? There are several reasons for so
doing. First, it is believed that relatively few macro cases

145
exist. If so, it is difficult to see how complete coverage would
add to the arguments taken from a representative selection of cases.
Second, the actual cases chosen are well-known examples of macro cases

146

not obscure hand picked cases. Third, not all cases chosen fit in

with the theovies presented; due to the nature of GP almost any case
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involving GP is capable of wide ranging subjective imterpretation so
little is to be gaimed in any case from deliberate “fixing' of

examples.

In general, this section will show the complexity amd difficulty of
the task of the judge in doing right according to law in cases
involving fundamental GP by outlining eight major areas of analysis.
First, how the chosen case qualifies as a macro case; that is what are
the special features the case possesses in order to be seen as a macro
case. Second, the methods the Court adopts to appease, and/or counter
its critics. Third, it will be shown what the Court actually does (in
a positive semse) in the cases. Fourth, the use made of CP in the
cases will be illustrated. Fifth, it will be questioned whether the
ECJ has used a schema or plan. Sixth, it will be asked why macro'
cases were and are seen as iwmportant for EC law. Seventh, it will be
shown into which category of integration, political, ecoucomic or
defensive the actioms can be classified. BEighth, it will be examined
whether the ECJ has remained constant in its adherence to the

fundamental principles outlined in the cases and to its policy.

To avoid unnecessary repetitionm, the following schema is used. One
case is analysed to illustrate all the above wmajor points. Other
cases are then analysed selectively to illustrate one or more
particular points. Finally, an overall evaluation of all macro cases

discussed is given.

R
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The first case to be analysed, which will deal with all the major
1472
points, is that of Van Gend en Loos. It could be said that this

case is the most famous and possibly the most important in all EC case

law. For example, Pegecatore, called Van Gend "a fundamental decision,

one of the most forceful rulings of the Court, which remains fresh and
147b

vigorous as the day it first came out®. As such, it is a natural

choice for the most extensive examination.

The facts of the case are as follows: Article 12 EEC states, '"Member
States shall refrain from introducing between themselves new customs
duty on imports or exports or any charges having equivalent effect and
from increasing those which already apply in their trade with ecach

other”. In Holland, the firm of Van Gend en Loos imported into that

country a substance "aqueous emulsion of ursa~formaldehyde". Under a
pre~treaty customs clagsification, this product bore 3 percent import
duty. After the implementation of the Treaty by Holland, there was a
re-classification resulting in the duty being increased to 10 percent.

Van Gend en Ioos appealed against this increase to the Tariefcommissie

invoking the provisions of Article 12. The Tariefcommissie, using the
precedure of Article 177, put the following question to the ECJ,
"Whether Article 12 of the EEC Treaty has direct application within
the territory of a Member State, in other words, whether nationals of

-

such a State can, on the basis of the Article im question, lay claim

147¢
to individual rights which the court must protect.

Van Gend, it is suggested, is an excellent example of a macro case.

As the facts of the case showed, there were at stake several factors
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of importance to EC lsw from a comstitutional point of view; direct

application of a Treaty article, which Lord MacKenzie Stuart called "a
148

povel and unique featurs of EC law'. 3 protection of the individual

right of Community citizens; the &uty of Membexr States in Lhe above

gituation.

A further test of a macro case was also passed. Noxmally, only the
parties to the action before the national court and the Commission
submit written observations. In Van Gend, in addition to these
submissions, the govermments of the Netherlands, Belgium, and Germany
also submitted written observations. Thus as Lord MacKenzie Stuart
14
noted, "interest was considerable". ’ Not only were three of the sgix
signatory govermments agreed upon what was to be donme, but also at
least one of the other govermments also would have concurred if it had
at that time been taking an interest in what was happening in the
150a
Community's Institutioms'.
It is a subjective matter as to whether the issues raised in Van Gend
were controversial. However, reading the submissions of the Member
States gives a possible answer. They were to the effect that Article
12 imposed an obligation on Member States. That if a Member State
failed in that obligation, the Commission could take proceedings
against that offender under Article 169 but there, all goveroments
agreed, the matter ended. As Pecatore noted "The (original) question
150b
stems from a typically national attitude", Such a clear stence by

the Member States on what, for EC law, was an important issue seems to

indicate that the matter was of direct and immediate concern to them
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and, therefore, that a particular answer might be controversial.
Further, this viewpoint is strengthened by, as Advocate General Roemer
noted, the large measures of competence retained by the Member States

during that transitional period.

As to whether fundamental GP were raised in the case, the answer is

given in the section on use of GP.

How does Court appease its critics? There are four main measures the
Court uses to appease, or more accurately, to counter the attacks of
its eritics. These methods may be divided into negative and positive
methods. The first counter car be classed as a negative measure., The
Court, as a previous section noted, is legally able to give judgments
which have some measure of political integratiom. It was mentioned
there that there were relatively few macro cases. This is due to the
fact that the Court does not seek to make political statements. It
pursues the negative course in as many cases as possible. Thus the
Court has a deliberate policy of inaction. Though it has been argued
that the ECJ has a duty to promote integratiom, it does net do so

through attempting to see constitutional issues in every case.

The second measure is alsc negative; where the Court does make a
statement which has a measure of political content, it is made in a
less dynamic and fulsome manner than critics may suppose. In the

Van Gend en Loos decision the Court did not take all the steps

advocated .by the Commission as a necessary and logical consequence of

direct effect, that is, the Court did not say that a provision which
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is entitled to direct effect must, therefore, also prevail over any
national law. Thus it seems the Court, even in this so called dynamic

integration decision, appeased its audience. Stein puts this blurtly,
151

"Clearly the Court exercised judicial restraint ...'. "The strong

opposition from the Member governments and its own Advocate General

may have comvinced the Court that its ruling affirming the "direct

effect” principle in broadest terms was "sufficient for the day" as
152

far as it went".

A further explanation of this point is made later on in this section

vhere defensive integration is discussed.

The third device used by the ECJ is also negative. In the opinion of
Bredimas and Prott, the Court seeks to satisfy its erities by,
irrespective of what statements of GP are made, slanting the actual
decision in favour of the state or fudging the issue altogether.ls3
This seems a bold statement yet the opinion of Bredimas is
unequivocal. She wrote, "Whenever there is a danger, by adoptihg a
bold pesition to displease the MS and compromise the desired
evolution, it (the Court) adopts the following technique, it gives a
congervative amswer to the facts of the case im guestion in order to

154
make the propounded principle acceptable'.

The fourth paxrt of the Court's appeasement technique is positive. It
is to make use of the teleological method of interpretation and GP,
the technique beinpg that the Court deliberately seeks to use these

methods and GP in constitutional, and more pragmatically,
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controversial cases whenever possible. A reading of the case makes it
clear that it was by no means certain that this wmode of interpretation
was the obvious one to use.lss However, the attitude of the Court on
this matter is shown by the lucid statement of Judge Pescatore, "The
Court based itself essentially on considerations drawn from the
objectives of the Community, from the structure of the Institutious,
and from the general system of the Treaties. Tt expressly placed
cousiderations drawn from the "spirit' and the "scheme™ of the Treaty
before those ariging from the wording, thus making it clear that the
wording can be clearly understood omly in the light of the system and

156
the objectives of the legislation'.

The Van Gend case provides a good example of the amorphous aspect of
principles. Hamsomn, in a long and, in the main, critical analysis of

Van Gend, believed that, “The end product of Van Gend en Loos is

certainly very questionable", but concluded the decision was, in the
158
ead "justifiable". Thus Hamson is reduced to using & subjective
term “justifiable” rather tham a scientific wording such as, "the
decision was incorrect”, or "the decision was correct'". As well as
providing a shield against damning criticism, use of GP makes it
difficult for any comprehensive agreement to be reached on the
reasoning process of the case and the ultimate decision that follows.
For example, Hamson, a respected academic, on’analysing the case came
to one conclusion. Lord MacKenzie Stuart, an BECJ judge, on the other
hand examines both the case itself and Hamson's analysis and disagrees

with him, stating "the choice taken by the Court ... is justifiable by

the logic of the decision itself". Though Lord MacKenzie Stuart,




- 186 -

going by what has been said above, may be mistaken in seeing the
decision as being upheld by logic, the main point still remaians, that

two respected authorities can disagree in a case invclving GP.

It should be noted that this hehavioural pattern of the ECJ,
appeasement, 1s not original. It is to be seen in the cases of John

Marshall. For example, in the case of Gibbons v Ogden, the Court did

not flatly held that the commerce power was exclusive, that the state
158

had no residium of power over commerce across state lines.

Friedmann said that because of the Federal licemnsing law ""the thrust

of the case was ambiguous and its full potential was wveiled". He weunt

on to make the interesting statement that, "perhaps the Court wished

159

it that way". Further Felix Frankfurter, when writing about

Marshall stated, "Uncomprowising as was his aim to promocte adequate

national power, he was not dogmatic in his choice of doctrine for

160

attaining this ead".

If these views of Friedmann and Frankfurter are correct, then they

have several important repercussioms for EC law. First, it is

suggested that the ECJ judges are well aware of the work of the

Supreme Court and, as will be seen in their cases, make use of their

methods of appeasement.

Second, the establishment of this poliecy of appeasement by the Supreme
Court and the ECJ's awareness of the actions of "its closest legal

161
relative' make this observation more credible. At first sight,

such an idea that the Court appeases is hard to comprehend, yet it is
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Third, having stated the validity of the ideas, the historical
precedent demonstrated may show that appeasement of states is an
approach that is both credible and complex and deserves study by

academics.

The third major point to be answered is this, what, in a positive
sense, did the Court actually do in this case? This gquestion is of
a more factual and objective nature than the others, though there is
still room for subjective opinion. Its answer is best supplied by
firstly quoting what Lord MacKenzie Stuart called the classic words of
the ECJ.lﬁza "The objective of the EEC Treaty, which is to establish
a Common Market, the functioning of which is of direct concern to
interested parties in the Community, implies that this Treaty is more
than an agreement which merely creates mutual obligations between the
contracting states. This view is confirmed by the preamble of the
Treaty which refers not only to govermments but to peoples. it is
also confirmed more specifically by the establishment of institutions
endowed with sovereign righte, the exercise of which affects Member
162
States and also their citizens',
From this base the Court drew the comclusion "that the Community
constitutes a new legal order of international law, for the benefit of
which states have limited their sovereign rights, albeit within

limited fields, and the subjects of which comprise not only Member

States but also their nationals. Independently of the legislation of
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Member States, Community law, therefore not only imposes obligations
on inéividuals but also intended to confer upon them rights which
become part of their legal heritage. fhese rights arise not ounly
where they are expressly granted by the Treaty, but also by reason of
obligations, which the Treaty imposes in a clearly defined way upon
individuals as well as upon the Member States and upon the

162¢
institutions of the Community".

It is contended that the Court is saying the following. By stating
that the EC exists, it is in fact establishing the right of the
Community to exist as a new legal order. Then it begins the task of
protecting the newly~defined Community by attacking sovereignty. As
Stein noted, the Belgian, Dutch and German govermments appearing in
the case all took the position most selicitious of national

163
sovereignty. By its decisicm, the Court attacked sovereignty in
two ways. In the particular instance, by replacing the intermational
law concept of the self-executing Treaty by the direet effect
principle with the result that, as Stein noted, '"the norms of EC law
have progréssively the status of quasi federal law in the national
legal systems”.l64 Second, in more general fashion, by declaring the
existence of the EC and protecting that legal order by its actions.
Thus as Pescatore stated, the creation of a new legal order, "is the
consequence of a democratic ideal, meaning that in the community ....
governments may nol say any more as they are used to doing in

164b

international law "L'Etat c'est moi'. Further the Court clearly

sets out the hierarchy of integration, that is, that the means of

integration (which are economic)} are there in order to advancea the
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aims of the Community {which are politicall). Finally, it deals with
the actual issue of the case by upholding the doctrine of direct

effect.

The fourth point, actual use of GP, as opposed to the previous section
where the decision to use GP was discussed, is perhaps, for this
paper, the single most fascinating aspect of the Van Gend case. It is
80, because it is maintained that the case could be seen as the first
example of the use of values. Whatever its legal standing, it is a
fact that the case was appreciated by the ECJ at the time, as being of
great importance for EC law. Thus for this case, not only fundamentai
principles, but their underlying values were called upou. The words
actually used by the Court, "This view is confirmed by the preamble to
the Treaty which refers not only govermments but to peoples"lé4c are,
it is suggested, within the ambit of the previous analysis of the
spirit of the law and thus constitute GP and underlving values. This
point, that the ECJ refers specifically to the preamble (which not all
legal theorists believe comstitutes part of the treaties) and more
specifically to "people" supperts the argument that the ECJ has
understood, and supports, the full implications in the GP or value of
union, that it is meant to bring the peoples (uct just governments) of
Europe closer together. As Pescatore stated "the Community calls for

1644
the participation of everybody'.

To reiterate, in what is perhaps the most important case in EC law,
the judges, in their opinien, felt that fundamental GP and values were

best suited to express their decision. Further the GP and values were
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taken, not from the Member States, but from the Treaties themselves.
In doing so the Court provided a clear example of the importauce they,
as opposed to the Member States, attached to the preamble and, in

particular, to the walue "uniom".

Point five is as follows. This judgment, having such depth and
complexity, seems hard to understand unless viewed from the
perspective that a great deal of intellectual effort has takem place
previously in the ECJ to provide a schema. The Van Gend case is the
clearest example of this schema in use. A point that might strengthen
this contention was that the opinion of Advocate Geumeral Roemer was
diaregarded. It is normally the case that the Court pays great heed
(in general), to the opinion of the Advocate General and that these
opinions are usually of formidable logic.165 The fact that om
analysing the case, the Court decision seems of greater depth than the
opinion of the Advocate General could again give a clue to preparatory
analysis on the part of the Court. As Hamson stated, "It has not, T
think, been sufficienty noted that the Court's decision was upon the
“"econclusions contraires of its Advocate'General, the person to whom
it turns for impartial and comsidered advice upon the law which is its

166
duty to apply”.

A further opinion whiech strengthens the theory that the ECJ judgment
was one of great intellectual depth was that of Stein who concludes,
"It is safe to say, with the benefit of hindsight, that had the Court
followed the governments, Community law would have remained an

187
abstract skeleton'.
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Thus , the Court in golng against this opinion and also the opinions of
three Member States which taken together produce, as Hamson noted, a
contention of considerable force, must have had considerable

168a
confidence in 1ts own intellectual appraisal of the law of the EC.

Pescatore also was well aware of the force of these opinionsg. He
wrote "Tthe Court did mot follow the course which was suggested to it
168b
with great anthority". Seen in this light, a preparatory analysis
tested against the facts in question is, it is suggested, the most
likely explanation for the depth of the Court's judgment, and the
confidence the Court had in seizing the opportunity to make it. As
Pegcatore stated “"The important thing is to see what are the motives
underlying this decision. The reasoning of the Court showed that the
judges had "une certaine idee de 1'Europe” of their own, and that it
is this idea which has been decisive and pot arguments based on the

168¢
legal technicalities of the matter”.

Point six is this. Several times in the previous paragraphs the case

of Van Gend en Loos has been referred to as important. Judge

Pescatore called it, "the Ffundamental judgment ... which forms a

169
turning peint in case law', This section, building on the base
that the case has an importance for EC case law is directed towards =2
subtly distinct point. Why did the case have such an effect, in a
dynamic sense, upon EC law, and upon Community integration in gemeral?
The answers here, it should be ncted, have no connection with any

action by the ECJ. As a previous section stated, the ECJ is limited

to giving judgments. The reception, save in a legal sense, by the
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rest of the EC of such judgments is outwith its control. The first
part of the answer can be found by apalysing the work of Hamson. 1In

his criticism of the decision of Van Gend en Loos, he noted "In 1963

the Community was not developing as rapidly amd as happily as the
170a

founders had expected". Taken in conjunction with the statement

given earlier on political troubles in EC law that disrupt

integration, it is suggested that the EC decision, taken when there

was an absence of normal imnstitutional integration measures, had an

accelerated impact. To given an analogy, where there is darkness the

light of a candle assumes an unnatural degree of brightness,

The second part of the answer is a direct development from the above.
From a political and pragmatic survey of the state of the EC and its
institutions in the early sixties and also by reading the deeper
implications of Hamson, it could be that the other institutions
welcomed the ECJ decision as it stated what they themselves wished,
but for political reasons could not legislate. Such a statement may
seem strange but it is contended that is a perfectly valid argument
for these reasons. First, as Murphy and Pritchett suggest a Court may
170b
be seen as an inherent part of the political structure. If so
then it is natural for EC imstitutions to pass on their problems to
the Courts or, more passively, to allow the Court to solve a political
prablem. Second, in the opinion of Karl Duetsch the above scenario
already happens in an EC MS. He wrote, "at times there has been a
tendency in the Federal Republic of West Germany to pass difficult
political problems to the Court, and particularly to the

Constitutional Court, so as to aveid the stresses and strains of
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handling them through the legislative and executive institutious."
Third, a recent EC matter, it is suggested, fits the pattern of the
Institutions allowing the Court to be used to solve a knotty political

problem.

In January 1983, the Common Market fishing policy was, once again, in
disarray. A European MP, Kent Rirk {a Danish fishing boat owner) had
declared that he would provoke an incident by fishing in UK
territorial waters, specifically in order to bring the issue before
the ECJ. Thus it seems that here the Commission/Council interface has
again failed to produce the required legislation, and the Court,
entirely outwith its wishes is to be used as an arm of the

171la
legislature. If so, them as in Van Gend and Costa there are many

who will welcome this light in the darkness.

A second aspect of this proposed case is that it is of great relevance
to various states, especially the United Kingdom and Demmark. Thus
the case becomes, again outwith the ambit of ECJ action, a politically
controversial macro case. In fact, whatever the Court decides will,

in some way, be politically and economically unpalatable for a Member

State.
The whole issue is an excellent illustration, even after twenty five
years of practice, of the muddied and troubled process of legislation

in a new legal order.

A further agpect of point six, the relative importance of a case is
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that it helps to explain the importance of the ECJ in EC law and
practice. Becker gives an excellent definition of judicial importance
(which he terms judicial level of significance). It is the sum of
relative judicial influence (or power) plus relative judicial
impact.l7lb Previous analysis on this theme has shown that the ECJ
has relatively wide power. Combining this factor with the

Yimportance' or import of decisions such as Van Gend it can be seen

that the ECJ has a high level of significance.

The seventh point in Van Gend is to analyse whether the decision most
closely resembles political, economic or defensive integration. Its
critics and even its supporters seem clear on one thing, namely that
the case is one of dynamic political integration.172 It has already
been argued here that the Court is legally entitled to make decisions
which have a political integration content, despite what its critics
may say to the contrarv. It is, however, argued that the decision is,

in fact, one of defensive integration. The reasons for this are as

follows:

Previons sectiong gave definitions of politicel and defensive
integration and the circumstances best suited to a particular
decigsion. 1In brief, political imtegration is a long term aim that
really begins to happen, if at all, omnly at the later stages of
integration. It then acts to take the EC in a new direction.
Defensive integration is a short term aim which happens when the EC
reaches a crisis point, or drastic slowdown in the continuing process

of integration. It then acts to keep the EC going. It has no further
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aim of its own. A careful reading of the actual wording of the
gtatements by the Court together with an aralysis of the situation as
regards the progress of integration in the early sixties, to my mind,
clearly puts the so~called dynamic integration case of Van Gend en

Loos into the category of defensive integration.

Point eight deals with continuity, that is, is the ECJ counsistent in
its application of what it regards as fundamental principles? This
guestion is answered unequivocally by Hamson and Pescatore. Hamson

wrote that the principles set out in Van Gend en loos have been

developed in subsequent cases with a "high degree of comsistency and
logical coherence".l73 Pescatore stated that Van Gend en Loos "forms
the starting point for a line of judgments of supreme importance”.l74
He cited Costa v Enel, and Neumann as examples.175 Further a more

recent case, Simmenthal, provided a clear example of ECJ
176a
continuity. Pescatore wrote ''the Simmenthal Judgement sums up the

development by drawing the final conclusicns from the logical sequence

176b

opened by Van Gend en Loos.™

The facts in Simmenthal were reference to the Court under Article 177
of EEC Treaty by the Pretore di Susa (Italy) for a preliminary ruling
in the action peuding before that Court between the Italian Finance
Administration and Simmeunthal on the interpratation of Article 189 of
the EEC Treaty, and, in particular, on the effects of the direct
applicability of Community law if it is inconsistent with any

provisions of national law which may conflict with it.
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The Court ruled, "A national Court which is called upon, within the
limits of its jurisdiction, to apply provisions of Community law is
under a duty to give full effect to those provisions, if necessary
refusing of its own motiom to apply any conflieting provision of
national legislation, even if adopted subsequently, and it is not
necessary for the Court to request or await the prior setiing aside of

176¢
such provisiong by legislative or other comstitutional means.”
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Section 8 — Costa v ENEL

In Costa v ENEL the facts were as follows. 1In Italy an Italian

nationalisation law was adopted, after ratification by the government
177a
of the EEC Treaty.

MF Costa, a lawyer practising in Milan, claimed he was not under anm
obligation to pay 1,925 Lire as demanded by the ENTE NAZTONALL PER
L'ENERGIA ELECTTRICA (ENEL). He objected to this before a JP claiming
the law of & December 1962 nationalising the electrical industry in
Italy was contrary to certain REC articles. ¢Costa demanded and
obtained a preliminary reference both to the Italian Constitutional
Gourt and the ECJ under Article 177 EEC. The Justice of The Peace in
Milan requested a preliminary ruling on the question of whether the
EEC Treaty permitted such a natiopoalisation law. The Italian
govermment however, intervened submitting that the request for a
preliminary ruling was "absolutgly inadmissable".l77b Its reasoning
was that the Italian Court could not apply the Italian law approving
the EEC Treaty, and thus, could not ask for a preliminary ruling,
gince the nationalisatiou law was of more recent origin. If this
latter law violated the EEC TIreaty then the Commission should act
under Article 169 EEC. The Italian Court had no choice, under Italian

law it had to apply the more recent law.

The ECJ disagreed with this argument, It stated, "the executive force
of Community law cannot vary from one state to another in deference to

subsequent domestic laws, without jeopardising the attainment of the
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ijectives of the Treaty set out in Article 5(2) and giving rise to
discrimination prohibited by Article 7" ... "The obligations
undertaken under the Treaty establishiang the Community would not be
unconditional, but merely comtingent, if they could be called in

177c¢
question by subsegquent legislative acts of the signatoriesa".

The case of Costa v ENEL is the complement of Van Gend en Loos. As

the issues are so similar, the statements to be made as regards points
one to eight, if given in full, would involve needless repetiticn.
Thus only selected points will be examined and these in a

comparatively brief wmanner.

The case is, of course, a macro case that is, the major legal issue,
primacy, is of great importance to EC law and affects all states.
Further the states themselves took a direct interest in the case even
though only oune, Italy, was directly involved. As to whether the
issue was controversial Lord MacKenzie Stuart (writing in the late
seventies) warned that the situation in Costa v ENEL should not be

178
overdramatised. However, it is probable that Pescatare was more

accurate in his assessment when he wrote, "The Court was requested by

179
an Italian Court to deal with an "explosive" preliminary question™.

Having established that Costa v ENEL was indeed a macro case and,

therefore, one which admits of all the ramificatioms of "govermment by
judges" it should be questioned whether the Court acted to appease its
critics. There is support for the view that it did indeed act in this

way. The appeasement consisted of two distinet actions or mere
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accurately one inaction and one action. The inaction,was noted by
Bredimas who claimed that while the Court proclgﬁmed the primacy of
Community law, "it did not come to grips with the substance of the
180
case, viz nationalisation of the Italian Electric Industry." This
is, of course, a subjective assessment but a survey of the case does
seem to bear out her conteation. Secondly, the Court chose to use a
broad interpretative method and GP and/or values. As Pescatore
stateg, "Here again the arguments are drawn from a fundamental

181
analysis and a view of the Treaty drawn as a whole".

What did the ECJ actually do {(in a positive sense) in the case? In
brief, it enforced or upheld the GP of primacy of EC law over national
law. The GP of primacy is too well known to need more than a brief
explanation. The main ideaz behind primacy is the unity of European
law. The European Community has a legal system that is c¢ommon to
several sgates. National law is relevant to one state only. There
must, to safeguard the Community system as a unitary legal order, be a
clearly defined hierarchy between Community law and national law. As

Pescatore noted Costa v ENEL was, and is, the leading judgment on
182

primacy.

It is possibly more relevant to note the timing of the Costa judgment.
It was this factor that gave the judgment its true significance.
Pescatore wrote, '"the full significance of this judgment can be
appreciated only if it is borne in mind that it was given shortly
after a judgment of the Italian Gonstitutional Court which had

declared itself in a wmanner unfavourable to the pre-eminence of the
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183
Community law".

With the establishment of the doctrine, or GP, of primacy the Court
has thus completed the work began im Van Gend, that is two major GP
which underpin integration, direct effect and primacy, have been

184
established in EC law.

Further peints are very similar to points made in Van Gend and are
thus passed over without comment. This leads, therefore, to the
question was Costa a political, economic or defensive integratiom
decision? It is once again contended that the case resembles, most
¢logely, the model of defensive integration. The reasons are similar
to those in Van Gend. TFurther, an additional point should be made
here which is relevant to both cases. No matter how deeply the cases

of Van Gend en Loos and Costa v ENEL are examined and the list of

actual pronouncements made by the court scrutinised for dynamic
political instance or initiative, it is contended that they say
nothing, either individually or collectively, that is either not
explicitly written into, or that camnot, in a clear logical fashion,
be deduced from the Treaties and preambles. If this is so, then, as
MacKenzie Stuart noted, the arguments of the critics of irhe Court

185
should in reality be directed against the Treaties themselves.

The eighth point, the Court's comsistency in its adherence to
fundamental principles is again answered positively. Pescatore
confirmed that the "same theme has been taken up in several

186
judgments."
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Section 9 ~ Defrenme v SARENA

The case of Defremme v SABENA illustrates two points in
187a
particular. The appeasement by the ECJ of its critics; its use of

GP in doing s0. Second the case demonstrates the mental "set of the
ECJ with regard to iategration wvis a vis other GP, that is, ite use in

this case of its schema.

In Defrenne v SABENA the facts were as follows: The case coneerned an

action between an air hostess and her employer SABENA $.A. over
compensation claimed by her on account of discrimination in terms of
pay as compared with male colleagues who were doing the same work.
This resulted in the Cour du Travail, Brussels referring, under

Article 177, EEC, two questions to the ECJ.

The first question asked whether Article 119 of the Treaty introduced
"directly into the national law of each Member State the principle
that men and women should receive equal pay for egual work and does
it, therefore, independently of sny material provision entitle workers
to imstitute proceedings before natiomal courts in order to ensure its

187b
observance and if so as from what date?"

The second gquestion asked was "has Article 119 become applicable in
the internal law of the Member States by virtue of measures adopted
by the authorities of the European Economic Community (if so, which,
and as from what date?) or must the national legislature be regarded

187¢
as alone competent in this matter?"
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The Court ruled; "The principle thsat men and women should receive
equal pay, which is laid down by Article 119 may be relied on before
the national courts".lasa The applicakion of Article 119 was to have
been fully secured by the original Member States from lst January,
1962 and by the new Member States from lst January, 1973. "Even in
those areas in which Article 119 has no direct effect, that provisian
cannot be interpreted as reserving to the national legislature
exclusive power to Implement the principle of equal pay since, to the

extent to which such implementation is necessary, it may be achieved

by a combination of Community and natiomal provision.

Except as regards these workers who have already brought legal
proceedings or made an equivalent claim, the direct effect of Article
119 cannot be relied on in order to support claims concerning pay

188b
periods prior to the date of this judgment",

Before examining the two points in detail, it should be noted that

Defrenne v SABENA conforms to macro case specifications. TFirst, the

case once again concerned, in the main, the GP of direct effect, which
affects all EC M8. Second, Member States not directly involved in the
cagse were also interested in the result of the case for both the
United Xingdom and the Irish Republic put forward an argument against
the dirsct effect of Article 119. TFinally, the case was controversial
in that a particular decision would cause resentment by some states.
This was clear from a reading of the statement by Advocate General
Trabucchi who noted; "the Govermments of the United Kingdom and of the

Irish Republic both of whom appear to be peculiarly semsitive to what
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188¢
might he called the cost of the operation".

i1t is believed that the ECJ deliberately appeased its critics im this
case in the following manmer, It limited the direct effect of Avticle
119 to the judgment itself and subsequent EC law. Thus it was not

made retroactive.

it is, of course, a subjective matter, but a reading of the entires
case, and in particular the statement of Advocate General Trabucchi
makes a strong argument, legally speaking, for retroactive effect. 1In
particular Trabuechi, after giving the argument of the United Kingdom
and the Irish Republic against the direct effect of Article 119 stated
unaquivocally that; "Arguments of this kind, however pressing on the
1884
grounds of expediency, have no ralevance in law'. Further, he
followed up this remark with a most convineing precedent; “This Court
did not deem it necessary to alter its interpretatian of Article 95
which, in Germany, resulted in a large number of applications and
created difficulties for the fiscal courts. The Court declared "This
argument is not by itself of such a nature as to call in question the
correctness of the interpretation (Jjudgment of 3zd April 19868 in case
28/67 Molkerei-Zentrale Westfalen v Hauptzollamt Paderborn (1968) ECR

188e
at p.153)."

Further, an analysis of the work of Mamson confirms this opinion. He
wrote; "It is an odd result. The interpretation ... 1s such that ...
the Court is compelled to claim and Lo exercise a dispensing power

which is, I believe, not known to any modern Court of any of the
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189
Member States" «+.""Such a function does not appear to have been
190
allocated to the Court of Justice by Article 164Y ...""the Court has
decided to sever the legal world -~ the world in which it operates -

191
from the world of what are called real or actual events.'

Finally, Bredimas also came to similar conclusions, she wrote that
this case was "a clear example" of her theory of judicial appeasement
given earlier in this section. She concluded the Court "gave heed to
the observations submitted by the governments of Ireland and the

192
United Kingdom'.

Why did the Court follow what it must have known was, legally
speaking, a controversial course? The answer is, it is believed, that
it deviated from its expected course regarding Article 119 in order to
avoid what it saw as a greater evil. The statement by Schermers is an
accurate assessment both of the problem and the solution chosen;
"featuring that this would lead to monumental economic disturbances -
the Court of Justice chose to extend the protection of legal certainty

193
to an illegal situation'. More concisely, Hamson labelled the

194

consequence of any other ECJ decision "chaos". The recognition of
state interests thus became a crucial factor for the ECJ to consider.
This, it should be emphasised, is a legitimate facter for the Court to
take into account. Lord MacKenzie Stuart has made this clear;
"Moreover, although we are dealing with a Community aad its
progressive integration, we must not forget that we are also dealing

witn independent Member Statea, each with its own national interest.

It is only realistic to recognise that the Commupity legal order, to
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be effective, must also accommodate legitimate natiomal
195
requirements'.

If the above is correct, then the Defrenne case is a prime example of

the ECJ bowing to the will of states. It is, in fact, the exact
opposite of the govermment by judges theory favoured by ECJ critics.
Bere the wide scope of GP is spain used to conceal the decision-—
making process and thus to forestall the wrath of critics. 1In direct
contrast to Van Gend, here the critics purely from the legal point of
view should be, not states but knowledgeable European practitioners

e.g. Hamson.

The case reveals exactly how the ECJ's attitude operates. Once again,
it is maintained that the decision, disagreeing with the Advocate
General not on a major legal issue but om a vital practical issue,
best be seen as being the result of a deep, predetermined conviction,
defensive integration. Here defensive integration acts not to pull
the EC throuph an existing dangerous situation, but to prevent one
happening. Many theorists prophesied that chaos would be the result
196
of retroactivity of Article 119, Thus integration is threatened
and in turn union would also be threatened and therefore integration
becomes a consideration in the case. In order to uphold the perennial
fundamental GP of integration, the ECJ elevates the GP of legal

certainty to fundamental status. In this instance, in the case of

Defrenne v SABENA legal certainty is the explicit GP but in reality it

is merely the concrete expression of the Court's adherence to the

implicit GP of integration.
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A final point of interest in this case is the actual use {as
distinguished from what was previously discussed, namely the decision

to use) of GP by the Court.

A reading of the case illuastrates one major facet of GP; their great
flexibility when used as a tool to accomplish a task. This
characteristic was noted by Schermers, who restricted himself to the
mild comment that; "This is indeed an illustration of the wide scope
legal certainty may have and an example of the vast discretion the
Court exercises".197 More appropriate perhaps might be a statement
by the French jurist, Salleilles; "Ome wills at the beginning the

198
regult, one finds the principle afterwards."




SECTION 10 ~ THE ERTA CASE

In ERTA the case turned on the validity of a deliberatiom of the
Council relating to the negotiation of an agreement with third
states.lgg The Council had tried to withdraw its work from the
jurisdiction of the Court. Its reason was that the deliberatiom in
question was a political consideration between states, and as such,
outwith the ambit of judicial comtrol. Pescatore termed this 'an
attempt Lo introduce into the Community the idea of an act of

200a
state."

The Court again disagreed with the above argument by the Council. It
stated; "Undér Article 173, the Court has a duty to review the
legality of "acts of the Council .. other than recommendations or
opinions" ..

"The objective of this review is to ensure, as required by Article
164, observance of law in the interpretation and application of this

treaty."

"It would be inconmsistent with this objective to interpret the
conditions upnder which the application is admissible so restrictively
as the limit the availability of this procedure meraly to the

200b
categories of measures referred to by Article 189."

What is so exceptional about this case that caused Winter to designate

it as even more daring and dynawmic than Van Cend en Loos and Costa v
201

ENEL; or in other words, why is ERTA a macro case?
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The first factor which gives the clue iz that, as in other
"exceptional' cases such as Van Gend and Defrenne, the Court went
against the opinion of the Advocate General, here Dutheillet de
Lamothe. The Advocate General had largely concurred with the opinion
of the Council that there was no breach of Treaty obligation in the
present case. He stated that the appeal should be declared
inadmissible. It was also noted by the AG that an extensive
interpretation of the treaty-making power of the Community would
amount to law~making in the manmer of the Roman Praetors and that such

an operation would go far beyond anything the Court has ever doune in

the way of audacious treaty interpretation.

The Court's reaction to this was cool. As Winter noted; "It can
hardly be said that the Court was impressed by the admonition of

202
M. Dutheillet de Lamothe.'*

The second and third factors, interest to EC law, interest to EC
institutions and Member States with possibly controversial
consequences can be clearly illustrated by setting out the positions
of the opposing institutions. The Commission represented the interest
of the Community and its institutions, claiming that the principle of
attributed power should not be applied with the uvtmost strictness in
the field of the Community's external powers in an area with so many
international aspects as tramsport, The Council by contrast, favoured
a narrow definition of the Community's external power and sought to
protect the sovereigniy of the MS in the foreign field from an

allegedly illegal limitation by the Community.
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These factors contained in the respective positions; Gommunity
interest; wide versus narrow definitions of law, sovereignty and the
fight between the Community and the states over where power shall lie
are the consistent themes that run through all "dyramic" or macro
cases. Bearing in mind the attitude of the ECJ on such issues, the
methods which were used to arrive at their decision are readily

explicable.

This case, despite being a so-called daring and dynamic example of
judicial activity, is also an example of counter measures against
states. This was done by, once again, the deliberate choice of the
ECJ to employ the teleoclogical method of interpretation and the major
employment of GP and or values in its reasoning. Thus, despite the
arguments being concerned with rules, the judgment, to a great extent
is based on principles. As Pescatore noted; "In the same vein (as

Costa v ENEL and Van Gend en Loos) in ERTA the Court developed its

conception on the contractual power of the Gommunity im its relatiouns
with third states, starting from a consideration of the legal
personality of the Community in conjunction with the general
objectives defined by the fundamental provisions of the Treaty and the
requirements of the effectiveness of Community Law. The specific
rules applicable to these negotiations were similarly deduced from =z
consideration of the general system of powers in relation to external

203a
relations.”

For example, in examining whether there was a Commubity competence in

the external fiezld in the sphere of tramnsport, the Court first laid
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the basis for its rejectiom on the GP of attributed competence; "One
must turn to the geneval system of Community law relating to the
agreements with non-member states ... regard should be had to the
whole system of the Treaty no less than to its specific

203b
praovisions.,"

As regards use of principles, two points emerge. TFirst, as Winter
notes it is not universally recognised that principles needed to play
' 204

such a major part in the reasoning of the Conrt. This lends

support to Van Gerven's contention that the Court prefers principles

205a

to rules., The second point is that the ambiguity of the GP is a

potent factor in practical decision-making. As Winter stated;

"Proponents of the Council's view would comsider that the "gemeral

system" or the "whole scheme of the Treaty" is apt to suggest their
205b

view." Thusa, by use of GP the reasoning process is effectively

shielded.

The method of appeasement used by the ECJ in this cese was far from
subtle. As stated, Bredimas has put forward the theory that the Court
gave a couservative answer to the facts of the case in order to make
2

the principle acceptable.ko6 The LRTA case was mentioned by her as a
major example of this theory in action. She wrote; "In the ERTA case
this dichotomy can be clearly detected. Following the statement that
the Commission has the power to negotiate International transport
agreements, it was held that, on the facts of the case the Council
should continue undertaking negotiations because the Commission had

207
not taken the appropriate steps in time."
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Into what category, political, economic or defensive integration does
the ERTA case fit? 1In general the case is a prime example of the
struggle, within the legal framework of the Treaties, among the
Institutions with the states as interested spectators. GRqually the
actual decision was a prime example of a long term policy judgment.
Winter concluded his article ou the ERTA case with a remark which
reveals deep insight into the far-reaching implications of the
judgment, "the Court's judgment in this case may well augur favourably
for the possibility of enhancing the Community stature as an
autonomous legal personality in the sphere of intermational relatioms.
It seems to constitute one battle won over theose who are loth to see
the Community assume its proper dimensions and gain significant legal

208
power."

ERTA is thus a rare example of a decision of political integratiom.
Clearly it is not a decision coming under the previously ocutlined
scope of defensive integration; that is, there was no external erisis
resulting in a need for basic re-statement of EC aims. A reading of
the case, it is submitted, shows that the Court in fact-said far more
than this. As such the decision must be seen as a political
integration poliey statement, the final excuse, as in Defrenne that

the decision could forestall a potential crisis, not applying here.
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Section 11l = Macro Cases — Coneclusions

Having made the bulk of comments on the ECJ and its handling of macro
cases within the cases themselves, it remains only to re~emphasise the

following major points,

First, the cases seen as a whole showed a strong element af
continuity. That is, judicial decisions on constituticnal law
conformed to what the Court considered fundamental GP constituting the
spirit of the law. It could be stated therefore, that Koopmans was
correct in his assumption that; "The actual climate of European law
appears to favour the evolution of stare decisis".209 Further, it is
argued that the Court was correct £o be consistent in its judgments.
Such action is for the good of the Community in that it upholds the GP
of legal certainty. Further from the Court's own viewpoint, use of
its power im this manner safeguards such power for the future. As
Koopmans concluded; "If a Court's "awesome power" is not used with a

210
minimum of consistency, its importance will rapidly vanish.”

Second, use by the Court both of GP and values in the macro cases,
clearly showed the Court emphasised the spirit rather than the letter
of the law. Such practice reserves for the Court the power to
determine the future content of EC constitutional law. It should be
noted, however, that this apparently wide power is curbed by the need

for consistency in judgments.

Third, it is suggested that, by its deliberate emphasis on the

"people™ of Europe in Vam Gend en Loos, the Court upholds the idea
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that the Community is more than an agreemeat among states. That is,
it repudiateg the idea that the Community is run by, and for, the

benefit of states and their institutioms and interest groups.

Fourth, the macro cases introduced the GP of primacy and direct
effect, fha twin pillars upon which the GP of integration rests, into
EC law; The effect of such actiom bhas been analysed in many books and
periodicgls.

The fifth point is a comment on the politiéal content of ECJ action in
macro cases. it is sugpgested that the Court has done no more than its
legal duty in such cases. Further, its actioms amount to no more than
the establishment of a firm base for BEC caonstitutional law. The
following statements are possible reasons as to why the actions of the
ECJ have gained an exaggerated importance. The natural administrative
difficulties iﬁ starting a new legal order ensure that a
disproportionate amount of work falls to the Court. The unfortunate
failure to resolve such difficulties and the appearance of new
problems lead to the situation described by Koopmans. He wrote (in
1982) that; "For the moment, however, and for the years to come the
EC, with their weak political traditiom and their defective
legislative machinery, could scarcely do without this "awesome power”
(of the Court)'"211 These problems, totally outwith the contzol and
responsibility of the EC, tend to give EC case decisions a political

importance in the eyes of EC institutions and subjects.
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SECTION 12 - MICRC CASES

It might seem that the main force of this dissertation is exhausted
now that the macro cases have, 1n the maln, been dealt with. However
in reality a wore important aspect of use of GP by the ECJ 18 now

dealt with, the micro cases involving GP.

Due to the aforementioned importance of Section 12 in itself and due
also to the need for this section to he seen in its proper
relationshlp to the foregoing sections dealing with macro cases, and
to the thesis as a whole, eight points will be noted before going onto

the classification of GP and analysis of cases.

The first point is to give an explanation of the concept micro cases,

Speaking generally, micro cases are cases where the political and

congtitutional issues raised by macro cases are absent, that is where
the main area of importance to all concerned with the case is the
point or points of 1law at issue.212 A more precise definition of
micro cases and thelr interaction with GP may be given by using some
analysis of Schermers as a starting point. Schermers wrote that one
could distinguish three groups of GP, compelling GP, regulatory GP and
GP pative to the Community legal order. Turther, he noted that
compelling GP were subjectively decided by each society.213 Section

3 of this chapter suggested that GP could be clearly categorised as
fundamental GP and all other GPF, Further for Community law the only
compelling or fundamental GP? was integration, along with any other
principle or principles that upheld integratioun in any particular fact

situation. Thus the specific definition of micro cases is that micro

39442K
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cases are all cases that deal with GP other than compelling GP,

Tt should he noted that it is purely a subjective matter for the ECJ,
M5, institutions and individual EC citizens.to decide whether any
particular case is a micro or macre case. Further not all parties

need agree on the definition of any ome particular case.214 It

should also be noted that the micro and macro cases distinction is

not, and is not meant to be a total separation of such cases., That is,

gsome micro cases will have macro elements and some macro cases will

have microc elements.

Having stated what micro cases are the second point may now bhe
broached. It is that this section will not be a complete record of
every GPF used by the ECJ. Nor will it cover all cases that deal with
the selection of GP that are given. It is argued that such exteusive
analysis would produce little more information relevant to this thesis
than can be gained from a selective study of cases. Further as new GP
constantly enter EC law the worth of such work is deubtful. As
Kutscher noted "the number of principles ... which the Court has at

its disposal when interpreting the law is almost incalculable".215

The third point to be made follows closely upon the above, It is that
no attempt will he made to speculate upon which GP that have not as

vet been used by the Court, ought to be used in future cases.
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The fourth point picks up again the analysis by Schermers noted in
point one. Schermers (and others) attempt to force GP used in EC law
into definite categories which have fixed weight vis a vis each other,

that is they enforce on GP a defimite hilerarchy. This practice 1Is not

followed in this section for the fellowing reasons. Chapter II noted
that the welght on any GP vis 2 vis each other depends on the fact
sltuation not on pre—~determined theory. In that chapter it was stated
that for EC law even the GP of integration, because it is a GP and not
a rule, cannot always outweigh all other GP in all actual and
potential fact situations. Finally the statement by Hartley is given
to show that rigid clarification by weight is mistaken. Referring to
a particular GP in EC law that has its originm inr national law, which
in most national classification systems is of light weight, he said,
when speaking of a particular EC fact situation , "nationzl provisions
are more likely to have more welght than other GP. Further GP need

arise only from the constitutiomn of ome MS".216

To sum up this important point, classification of GP Into a rigid

weight system shows a lack of understanding of the true nature of GP.

Point five argues that it is of little relevance to note from which
Member States or Member State GP used by the ECJ eminate. Bredimas
wrote "Indeed it is difficult to establish a definite influence of a

certain MS“.217 Thus, as Bredimas noted, such analysis yields

little positive evidence. Further even if it did show x state or

states was influential this would wmean little, for while many GP
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derived from national sources are greatly similar in EC law, there is
no necessity for the Court to make such a direct adaptation. Also
worthy of consideration is the f£act given by Usher that "for the most
part the national concepts used by the Court are more general in
nature".ZIB Finally, the ECJ may adopt a GP from national law

keeping the meaning that GP had in municipal use almost unaltered but
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then use it Iin a new way for a new purpose.

Equally relevant is the statement by Warner on what the comparative
process 1is not. He wrote “The comparative process deoes not consist in
a competition between the MS each striving teo transfer as much as it

can _of its own law into the common system".zzo

It should alsc be noted that the court itself has no inclination to
devote its time to explaining where GP were taken from and what
importance {(if any) this fact has for EC law. As Mann said “only
rarely has the Court elaberated 1its reference to a GP of municipal

2
law".'21

Finally the view of Lord Mackenzile Stuart is given. His statement, it
is submitted, goes some way to explaining such judicial reticence. It
is also, it 1s believed, equally applicable in the fields of academic
research. _He gquotes Lord Portar who stated: “The human mind tries,
and vainly tries to give a particular subject matter a higher degree
of definition than it will admit”. Lofd Mackenzle Stuart then goes on
to plead for the simpler approach stating "However much one may admire

the Intellectual capacity to define a concept out of existence, a
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judge is unlikely to find 1in such a result the assistance he
needs".zzz In short the Court, it is suggested, sees this task as
relatively unimportant. Further paying undue attention to mational

law concepts might call the &P of primacy of EC law into question.

Point six continues from polnt five. While, as stated, it is of
little wvalue to over-analyse poiunts of origin of GP, it is relevant to
find all pessible sources of GP, l.e. the reserveir of GP and how such
GP are adapted to fit the needs of the Community legal order. This
has already been done in section 4. Further it is also relatively
important to unote the numher of ways GP can enter the particular case.

This will be done in passing during the course of this section.

Point saven deals with the hierarchy of cases, that is, it attempts to
find whether certain cases are more important than other cases. If
so, they should receive more attention than other cases involving GP.
Such a question can, of course, only produce a subjective answer. For
exanple with regard to the major themes of this thesis individual
macro cases are worthy of deeper study than iadividual micro cases.
Subjectively, and perhaps oblectively speaking, there can be lititle
doubt that the single macro case of Van Gend, for example, is more
important for EC law than any micro case. The statements in the
saction dealing with that case, especially those of Pescatore and
Stein make clear that they regard Van Gend as a case of major import
for EC law. However it will be shown later that, collectively

speaking, the micro cases are more important for the long term future
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development of EC law than are 21l macro cases, even whan seen

collactively.

Unlike the macro cases, the individual micro cases have no deep
political points. Theilr range of influence is limited to the legal
issues ralsed by that case. The intellectually provocaitive handling

of GP by the Court, to a large degree is absent.

Of greater relevance than individual micro cases are various groupings
of micro cases. For example where there is little or no law e.g.
competition law concerning provisional validity of agreements between
undertakings, a GP may be an important, or perhaps the most i1lmportant
factor in settling a specific fact situation. A series of such cases
provides an opportunity to study both how the case law develops and
how the ECJ attempts to define the meaning of the relevant principle
or principles through the cases. Such a series of cases is examined

in Chapter VII.

This point is concluded with some theoretical observatious taken, in
the main, from Chapter II. No series of cases can totally define a
GP. The number of potential digsimilar fact situations to which one
GP can apply is almost Iinfinite. The relevance of a GP to any case
may vary from heing a minor consideration among others to the major or

only source of action depending on the actual fact situation.

Point eight concerns the fact that section 12 uses a classification

gystem for GP.223 It lists some of the arguments for and against




- 220 -

use of such a systems The main arguments against employing a system
are these: First, most people when creating such a system endow 1t
with a subjective hiearchial order e.g. that the GP of legal certainty
and all GP coming under it are, for EC law, fundamental GP. This

goes against the previocusly stated opinion that GP have a constantly
evolving weight vis a vis each other. Second, no system can ever be
complete. While this is a fairly obvious danger if is still
comparatively easy, once the work is completed, to reply toe much upon
the gystem and fail to keep up to date with any developments of

established GP or any new GP that arise in practice.

Third, no system is ever free of some degree of overlap bhetween
headings and, in some cases, there may be wrong or disputed

classification of a particular principle or principles.

The major arguments for classification are, it 1s contended, that
principies do fall into loose natural groups. Also it is possible to
construct a system without loading it with a hierarchy of importance.
A more minor, but still important point is that a well thought out
system speeds‘the task of listing, and retrieving when wanted, every
GP that comes before the Court. On balance therefore it is worthwhile

to employ a classification system.

As to the system used in Chapter 12, it {s, as stated, a loose
classification of GP into variocus groups. Priaciplaes that do not
naturally come under any group are listed individually. Some

principles e.g. legal certainty and fundamental human rights are given
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a dual role - as head of taxonomic groups, as GP in their own right.
For the sake of clarity all GP serving as group headings are
underlined in the synopsis that follows. Further the system attaches
no importance to the order in which the material is presented.
Finally as to the system used in this thesis it must be pointed out
that it is based, in the ma2in, on the system used by Schermers, this
system being, in the opinion of the author, both comprehensive and

comprehensible.zza
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SURVEY OF GENERAL PRINCIPLES

1. Legal Certain?y

2. Specific Time Limits

3. Acquired Rights

4. " Non-Rectroactivity of Legislative Acts
5. . Legitimate Expectations

6. Use of Understandable Language




10.

11.

12,

i3.

4.

15.

Fair Application of the law

Equity, Matural Justice and Fairness

Proportionality

Good Faith

Solidarity

Fundamental Human Rights

The Right to be Heard

Non Bis in Idem

Freedom of Trade Union Activity




16.

17.

].8'

19.

20.

21.

22.

23.

24,

25.
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Equality or the Prevention of Discrimination
Unjust Fonrichment

¥orce Majeur

Legitimate Self Defence

Estoppel

Community Preference

Res Judicata pro Veritates Accepitus

Cessante Ratione Legils, Cessat et Ipsa lex
Continuity of the Legal System

UInity of the Market
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Before starting to analyse the twenty~five GP listed it should be
noted that, while using actual EGQJ cases as the major, and most
authorative, source of reference material the work of various eminent
authors on GP in EC law, Hartley, Mertens de Wilmars, Schermers, Tath

and Usher is used as a secondary source.

1. legal Certainty

The concept of legal certainty springs from the nsed for the
application of the law to a specific situation to be predictable. The
GP of legal certainty has been seen as having great importance for all
legal orders. For example Schermers designated it as "a principle
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underpinning any legal system”, while Usher noted that "it is a

principle so general that it cannot really be ascribed to any

particular national source".226 As such it ought to be of

importance to Community 1aw.227 Hartley for example believes it to

be the most important GP of Community 1aw.228 Mertens de Wilmars,

the ex—President of the Court of Justice said of legal certainty "The
principle that vested rights must be respected and that all laws must
not be retroactive provides the basis of legal certainty in all the
legal systems of the MS. It may be said that the case law of the
Court of Justice has adopted those principles as they stand, whilst at
the same time 1t should be recognised, and is recognised in the

legislation of the M8, that in exceptional cases they may be adapted

to a certain extent".229
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The principle has many concrele applications within Community law.

Usher stated, "it is now often used as 2 means of interpreting

Communily acts in such away as to ensure their wvalidity rather than as
. . . . . e 230 "

& criterion to determine their wvalidity'. Further, "the modern

use of the principle of legal certainty often conflicts with

lawfulness, that is, the two GP's are weighed against each other in 2

particular casa".231

In order to illustrate the GP of legal certainty within the EC some
cases involving the concept are examined.

In the Bosch Case the facts were as follows.232 In 1903 Bosch
granted Van Rijn the exclusive rights to sell all its products in the
Netherlands market. To pratect the exclusive rights of sale, both of
Van Rijn and all other agents similarly bound Bosch concluded with
eacy national purchaser, within the framework of a sales contract that

z

"Except with our written permission Bosch products may not be exported
abroad either directly ar in@irectly".233 During 1959 and 1960 de
Geus imported Bosch products into the Netherlands from Germany. The

German sellers were bound by an undertaking not to export them abroad.

The court ruled that "In general it would be contrary to the general
principle of legal certainty =~ a rule of law to be upheld in the

application of the Treaty - to render agreements automatically void
before it is even possible to tell which are rhe agreements to which

Article 85 as a whole applies".235
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In Portelange v Marchant the facts were as follows. On lst July

1961 Smith Corona Marchant granted to Portelange exclusive sale and
distribution rights in Belgium and Luxemburg on certain of their
products. When Smith Corona Marchant made a new product, electric
copying machines, these were included, by implication, in the
contract. On 6th Qctober 1966 Smith Corona Marchant repudiated the

contract soley with regard to the copying machines.,

The above sequence of events resulted in a case where the following
arguments were expounded. Smith Corona Marchant pleaded in Court that
the agreement was void under Article 85(1l) of the EEC Treaty.
Portalange maintained that even if the agreement was contrary to that
article it had provisional validity since it had been notified to the
EEC Commission within the time 1imit laid down by regulation Nol7/62

and the Commission had not yet taken a decison under Article 85(3).

The ECJ was asked for a ruling by the Tribunal de Commerie under
Article 177 EEC "How are Article 85 of the EEC Treaty and the
implementing regulations adopted under it to be interpreted as regards
the effects of the provisional validity acknowledged in the case of
agreements which have been notified in due time to the Commission of
the Ruropean Communities, before the commencement by the latter of

the procedure provided for in Article 9 of Regulation Nol??”.237
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The Court said - "it would be contrary to the general principle of
legal certainty to conclude that, because agreements notified are not
finally valid so long as the Commission has made no decision on them
under Article 85(3) of the Treaty, they are not completely

efficacious.

Although the fact that such agreements are fully valid may possibly
give rise to practical disadvantages the difficulties which night
arise from uncertainty in legal relationships based on the agreements

notified would be still more harmful".238

Thus the ruling was that Agreements referred to in Article 85(1l) of
the Treaty, which have been duly notified under Regulation No 17/62,
are fully valid so long as the Commission has made no decision under

Article 85(3) and the provisions of the said regulatioms.

The facts of the Brasserie de Haecht v Wilkin~Jamssen

Lase facts were as f0110w5.239 In 1263 Brasserie de Haecht
concluded contracts with Wilkin-Janssen who undertook to exclusively
obtain supplies of beer, liquors and soft drinks from de Haecht. In
consideration of the above agreement de Haecht loaned Wilkin-Janssen
furniture and a sum of money. When Wilkin-Janssen failed to honour
their exclusive purchase obligation, de Haecht (in 1966) went to the
Tribunal de Commerie of Lidge for repayment of the lecan, return of

the furniture and payment of damages. In May 1967 the Tribunal de
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Commerie referrad a preliminary question on the interpretation of
Article 85 to the ECJ. This was answered by the Court in its

judgement of 12 December 1967.“40

The ECJ in answer to the preliminary questions of the Tribunal de

Commerce stated in 1972,

"There is, therefore, room for distinction in applying Article 85(2),

between agreements and decisions existing before the implementation of
Article B85 by regulation No.l7, hereinafter called o0ld agreements and

agreements and decisions entered into after that date, hereinafter

called new agreements.

In the case of old agreements, the general principle of contractual

certainty requires, particularly when the agreement has been modified
in accordance with the provisions of Regulation No.l7, that the Court
may only declare it to be automatically void after the commission has

taken a decision by virtue of that Regulation.

In the case of new agreements, as the Regulation assumes that so long
as the Commission has not taken a decision the agreement can only be
implemented at the parties' own risk, it follows that notifications in
accordance with Article 4(l) of Regulation No.l7 do oot have

suspensive effect.

g |
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Whilst the priociple of legal certainty requires that, In applying the
prohibitions of Article 85, the sometimes considerable delays by the
Commission in exercising its powers should be taken into account, this
cannot however, absalve the Court from the obligation of deciding ou
the claims of interested parties who invoke the automatic

nullity".241

In general it could be said that the importance of the GP of legal
certainty was and is cleary recognised by the ECJ. Equally it should

be noted that, as the Second Brasserie de Haecht Case shows, the

principle of legal certainty has not degenerated into a rule that
automatically applies ir every instance, that is, the principle has
limitatians. To quote Schermers "..., legal certainty is not a
compelling legal principle which aust be safeguarded at all costs.

The Court rather regards legal certainty as a desirable end but as one
which can be outweighed by more momentous legal rules or even by
considerations of a more pressing economic or practical ‘

character".242

2. Specific Time Limits

The first subheading under legal certainty is specific time 1limits.
As Schermers noted “"Time limits and periods of limitation serve to
ensure legal certainty. Uncerltailnty about the possibility of acts
being annulled or of the state of inaction being changed is terminated
on the passing of the prescribed time iimit“.243 For the Community

legal order the relevantlduestion has been thus phrased by Schermers,

"Can a time limit be Invoked as a general principle of law when no
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express provisions have been made?"244 This question has been
digcussed several times by the Court. The following cases are given

as examples,

In the Steel Subsidlies Casgse the relevant considerations of the Court

were as follows.243

"It follows, howaver from the common purpose of Articles 33 and 35
that the requirements of legal certainty and of the continuity of
Community action underlying the time limits laid down for bringing
proceedings under Article 33 must also be taken into account -~ having
regard to the special difficulties which the gilence of the competent
authorities may involve for the interested parties in the exercise of
the rights conferred by Article 35".246

“"Thus it is implicated 1in the system of Articles 33 and 35 that the
exercise of the right to raise the matter with the Commission may not

be delayed indefinitely“.z47

In the Riva Case the Commission charged a levy after an eight year
period had passed.248 Riva submitted that such action was contrary

to tﬁe GP of legal certainty. The Court held "The absence of
provigions relating to the barring by time of the powers of
organisations competent to draw up estimates of their own authority of
the quantities and periods for which undertakings are subject to the
duty to contribute to the equalisation scheme is explained by the
desire of the legislature that in this respect the principle of
distributive justice should prevail over that of legal

certainty".249
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Other relevant caseg that came hefore the court were those of Premiums

for Grubbing Fruit Trees, Lorenz and the Pfitzenreuter Case, 250

Of particular interest are The Quinine Cartel Cases and the Dyestuffs

Cases. 251 They are excellent examples of how the ECJ continually
develops its use of a GP in similar fact situations. The Quinine
Cartel Cases concerned the fact that "the provisions governing the
power of the Commission to impose fines in cases of infringement of
the competitoin rules did not provide for a statute of

limitations".252 In the Quinine Cartel Cases Chemiefarms was fined

for acts committed between four and six years earlier and attempted to
invoke such a Statute. The Court refused to apply the Statute and
held "In order to fulfill their functions of ensuring legal certainty

limitation periods must be fixed in advance”.

"The fixing at their duration and the detailed rules for rhese
applications come within the powers of the Community Legislature”

"Consequently the submission is unfounded“253

In Buchler v Commission the relevant ECJ statement was, "The applicant

complains that the Commission did not take into account the fact that
proceedings in respect of the alleged infringement are barred having
regard to the period which elapsed between the date of the acts and

the initiation of the administrative procedure by the Commission”.

"The provisions governing the Commission's powers to Impose fines for

infringement of the rules on completion do not lay down any period of
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limitation. 1In order to fulfill their function of ensuring legal .
certainty limitation periods must be fixed in advance. The fixing of
their duration and the detailed rules for their application come
within the powers of the community legislature'. "Consequently the

.. . 2 . . P
submission ig unfounded™, o4 In Boehringer Mannheim v Commission

Congideration 3, 6, 7 repeated cousiderations 5, 6, 7 of Buchler.

The next set of cases watered down this declaration. As Schermers
noted "This may have been toc strong a statement. A statute of
limitations is not ouly a regulatory measure; in extreme cases it does
provide an element of justice towards the people concerned and may
therefore be a compelling legal pri.ltxciple.?‘s5 In the Dyestuffs
Cases the Court repeated its pravious ruling (quoted above) but im
ICI v Commission, added this sentence "Although ian the absence of any
provisions on this matter, the fundamental requirement of legal
certainty has the effect of preventing the Commission from
indefinitely delaying the exercise of its power to impose fimes, its
conduct in the present case cannot be regarded as comstituting a bar
to the exercise of that power as regards participation in the
concerted practices of 1964 and 1965".

"Therefore the submission is unfounded"2§6

In Francolor v Commission 237 and Casella v Commission 258 the

considerations 37, 38 and 25, 26 respectively, merely repeated ICI v

Commission comsiderations 49 and 50.
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Hoechset v Commisgsion stated "Although the provisions governing the

Comnission's power to impose fines in cases where Community rules have
been infringed de not lay down any period of limitation, the
fundamental requirement of legal certainty hag the effect of
preventing the Commission from indefinitely delaying the exercise of

its power to impose fines"zs9

In ACNA the relevant comsiderations were 31, 32, 33 290

The matter ended when the Council regulatiom on limitation periods was
enacted. Though the reasons for such ECJ action in Dvestuffs must
remain speculative it is believed the action was motivated by the
desire of the ECJ to generally appease its clients. This policy is,

it is believed, present in micro as well as macro cases.

An example of such practice was given by Allen in his analysis of the

Dvestuffs Cases. 261 He noted that, following the decision of the

Commission in the Dyestuffs Cases the UK government submitted an "Aide

. . , . 262 . .
Memoire" to the ECJ summarising its views. This view can he
summed up as a most restrictive view of antitrust jurisdiction. As
Allen stated it made "a sharp contrast with the submission of the
a 263 . P
Advocate General'. However , it represented, again in the words
of Allen, "a declaration by an important future member of the Furopean

Community".264

This "Aide Memoire" had, it is suggested, a great influence on the

decision of the ECJ. As Allen wrote ''The Dyestuffs Cases were the
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first situation upoun which the Court could have squarely confronted
the problem of jurisdiction over foreign corporations.
Unfortunately +... the Courts judgment might be regarded as

anticlimatic, for the Court may have taken the easy way out".%)b

3. Acquired Rights

A second subheading under legal certainty is aequired rvights. This is
a GP holding that cases must be decided according to the law as it
stood at the time of its applicatioun., Its relationship to legal
certalinty is that it is inherent in legal certainty that acquired
rights be respected. Schermers and Toth note that the GP of acquired
rights bears a close resemblance to the GP of protection of legilkimate
expectations.266 The major difference is that legitimate
expectation is based on subjective considerations and can exist even
while lacking a right, an acquired right can only arise from the

267

explicit provision of positive law. Some cases dealing with this

GP are now given.

The Klomp Case had as Schermers noted "to decide about the regime of
privileges and immunities which had been modified in the intervening
period between the events which led to the case and the discussion of

the case in Court"268

The Court held "the procedure provided for by Article 16 of the

Protocol on the Privileges and Immunities of the ECSC, which was

applicable at the time when the dispute arose and the provisions on @f
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preliminary rulings for interpretation of the Treaties establishing
the EEC and the EAEC have an identical objective namely to ensure a
uniform interpretation and application of the provisions of the
Protocol in the six Member States. In accordance with a principle
common to the legal systems of the Member States, the origins of which
may be traced back to Roman Law, when legislatioun is amended, unless
the legislature expresses a contrary intention, continuity of the
legal system must be ensured. Accordingly the Court has jurisdiction

6
to give a ruling on the request for interpretation“.2 :

In Algera the Court held, "It emerges from a comparative study of this
problem of law that in the six member States an administrative measure
conferring individunal rights on the person coucerned cannot in
principle be withdrawn, 1f it is a lawful measure; in that case, since
the individual right is vested, the need to safeguard confidence in
the stability of the situatlon thus created prevalls over the
interests of an administration desirous of reversing its decision.

This is true in particular of the appointment of an official.

If cn the other hand, the administrative measure is illegal,
revocation is possible under the law of all the Member States. The
absence of an objective legal basis for the measure affecte the
individual right of the person concerned and justifies the revocation
of the said measure. It should be stressed that whereas this
principle is generally acknowledged, only the conditions for its

application vary.
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.x.. In agreement with the Advocate General's opinion, the court
accepts the principle of the revocability of illegal measures at least
within a reasonable period of time, such as that within which the

A . . . . n 270

decisions in questiom in the present dispute occurred’.
In the Simon Cagse it was stated by the Court "If the administrative
authority becomes aware that a certain allowance has been granted as a

result of a wrong interpretation of a legal provision it has the power

to amend the previous decisions.

Even if in certain cases in view of vested rights withdrawal on
grounds of unlawfullness does not have a retroactive effect it always

takes effect from the present”271

In the Herpels Case it was held, "Although the retroactive withdrawal

of a wrongful or erroneous decision is generally subject teo very
strict conditions, on the other hand the revocation of such a decision

as regards the future is always possible"272

The Fifth Reinarz Case had the following relevant considerations by

the Court, "Article 99 (3) of the ECSC Staff Regulations which comes
under Title VIII concerned with transitional and final provisiomns,
provides that the amount of the resettlement allowance due to
established officials under the o0ld ECSC Staff Regulations who
terminate their service after the new Regulations come into force

shall not be less than the amcunt which the person concerned would
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have received under the provisions of Article 12 of the former ECSC

General Regulations.

4 transitional provision issued on the transaction to a less gemerous
system does not normally seek to give employees greater rights than
they would have had under the system which is revoked.

Such a provision canpot therefore be interpreted as allowing a
combination of the wore favourable method of calculation of one system

with the more favourable salary ascale of another".2?3

4. Non-Retroactivity of legislative Acts

Non-retractivity of legislative acts is a GP which in Schermer's words

w274

Ypromotes legal certainty Its basic premises have been clearly

stated by the ECJ. In the Gervais-Danone Case it was held "A

regulation adopted under Regulation No. 97/69 is of a legislative

nature and cannot have retroactive effect".275 The 2nd Racke (ase

held YA fundamental principle in the Community legal order requires
that a measure adopted by the public authorities shall not be

applicable ro those concerned before they have the opportunity to make
276

themselves acquaiuted with it"

Further the Neumann Case made it clear that regulations cannot enter

into force immediately unless specific reasons for doing so exist.

"This wide liberty gramted to the authors of a regulation cannot,
however, be considered as excluding all review by the Court,

particularly with regard to any retroactive effect. An institution
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cannot, without having an adverse effect on a3 legltimate regard for
legal certainty, resort without reason to the procedure of an
imnediate entry into force.

".es any interval between the publicatlon and the entry into force of
the regulations might in this case have been prejudical to the

community".277

The Post Clearance Recovery Case continued RECJ observations on this

GP.278 There 1t held "Although procedural rules are generally held

to apply to all proceedings pending at the time when they enter into
force this 1s nmot the case with substantive rules. On the contrary,
the latter are usually interpreted as applying to situations existing
before theilr entry into force only in so far as it clearly follows
from their terms, objectives or general scheme that such an affect

must be given to them.

This {interpretation ensures respect for the principles of legal

certainty ...".279

In the Mrsg P Case it was stated, "According to a generally accepted
principle & law amending a legislative provision applies, save as
otherwise provided, to the future effects of situations which arose
under the previous law. Thus an amendment to Article 27 of Anmex VIII,
which moreover reflects anm alteration in the attitude of the law

towards the divorced wife, must, save as otherwise provided, apply
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from the time of its entry into force to all divorced wives of

deceased officials".280

legal force should begin from the publication day of the act in

question. The Exportation des Sucres Case made this ¢lear. There it

was held that, in the absence of relevant reasons for retroactive
effect a regulation published om 2 July 1976 had to apply from that

date and not from 1 July when it was to have entered into force.

It should be noted that retroactivity is not autcmatically rejected in
all instances by the Gourt. Circumstances where the Court may choose
to upheld retroactivity were compiled by Schermers and are as

follows.282

First there is the situation where "pressing economic reasons demand
. . . 4 283 . .
retroactive legislation'. An example of this 1is the alteration
of EC agricultural prices after revaluations and devaluations.
Schermers stated that the Court "has always accepted that such

adjustments have retroactive effect as from the date of the parity

change“.za4 He cited this First Rewe Case where it was held that

"Until a system of aids for German agricultural producers was
established it was necessary to avoid any interruption in the
maintenance of the level of agricultural prices existing in Cermany at

the time of the revaluation of the German Mark.

The transitional protective measures authorised by the decisions of

30 October 196% would not have been capable of attaining their
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objectives fully if they had not been applicable from the entry into

force of the new parity oi the German Mark.

it was thus proper to £ix at this same date the point when the
protective measures authorised could take effect. The decisdon of the
Commission of 30 Cectober 1969 and those of 31 October and 3 November
1969 which supplemented it are consequently not invalid to the extent

to which they have retroactive effect".235

Second, retroactivity may be acceptable tu the ECJ in order to ensure
continuity in legal relations. Here the choice for the Court is which
is the lesser of two evils, allowing the creation of a gap between two
regulations or legal uncertainty caused by the retroactivity of the

new regulation. Relevant cases are First and Third Remunerations

Adjustment Cases, the Fifth Roquette Case, the Maizena Case and the

Second Tunnel Refinerles Case. 286 Schermers, citing the Second

Tunnel Refineries Case stated that "the Court accepted refroactivity

in order to restore a situation upset by the annulment of a previous
rule of law".za7 Further he thought the decision was correct
rectroactivity being, in his opinion, the lesser of the two evils

stated above.288

Third, retractivity may operate where financial compensation charged
or paid to alleviate currency instability problems can be established
only at the end of the relevant period of time. The pertinent case
being the IRCA Case where it was held "with regard to monetary

compensatory amounts, the fact that the factors necessary for their
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calculations are only determined after the period durinmg which the
sald amounts have become applicable is frequently inherent in the
system itself, and cannot therefore be considered, on such grounds, as

giving the rules a retroactive effecl:”.289

A further ECJ concern over retroactivity is that the legislator who

makes decisions on retroactivity consequently exercises a high degree

of discretion.zgo The Neumann Case made it clear that this

discretion must be subject to judicial review.

5, legitimate Expectation

The GP of legitimate expectation is, as Schermers puts it, that 'the
law should not be different from what could be reasonably

w 292 o ]
expected”, The priunciple is taken from the legal orders of many
states, the major derivation being from the admimistrative law of the
Federal Republic of West Germany. There it is called
Vertrauensschutz. According to Hartley it is a GP rhat serves as a
foundation of a rule of interpretation as well as a ground for
annulment of a Community meaSure.293 He states however that it is
most often unsed as the basis of an action for damages for

D s 294

non-coutractual iiability. Some relevant comments on the GP are
made by Toth. He stated "the principle does not by its very nature
lend itself to mechanical application ... The existence of legitimate
expectations worthy of protection can be established only on the
merits of each individual case. Tt is determined by the extent to

which a prudent economic operator can be congidered justified in

relying on the continued existence of a promise or an advantageous
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legal provision or situation even though he must be aware that the law

creating that situation or is underlying premises, have, or are about
295 . . .

te be, altered. Some cases dealing with this GP are now

examined.

The Second Toepfer Case included the following relevant

cansideraticns.zg6 "The applicant also claims that the regulation

at lssue constitutes a breach of the principle of the protection of
Iegitimate expectation". "The submission that there has been a breach
of this principle is admissible in the context of proceedings
instituted under Article 173, since the principle in question forms
part of the Community legal order with the result that any failure to
comply with it is an 'infringement of the Treaty or of any rule of law
relating to its applications® within the meaning of the article
quoted". '"Nevertheless the submission has not been

substantiated".zg?

In Lucchini v Commission the Court declared, "Secondly, the applicant

states there has heen an infringement of general principles of law, in
particular of the principle of legitimate expectation and that of the
prohibition of discrimination. The Commission, it claims, has failed
to fulfill its legitimate expectations by adoPtiné temporarily a
permissive attitude towards other undertakings guilty of the same
actions and putting aside this conduct with regard to Lucchini. The
applicant claims that the Commission also discriminates against it in
relation to those undertakings, more precisely with regard to the

additional charge for small quantities",
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"It is necessary to observe first of all that a concession on the part
of the authorities cannot make an infringement legitimate still less
justify making that infringement more serious. The fact that the
Commigssion may have shown some laxity as regards alignment not om
specific price lists but on a basic price formed by the minimum price
in no way justifies sellinmg at prices lower than ihe minimum prices or
the failure to take into consideration extras for that quality or
quantity. Moreover, it has not been shown that producers in other
Member Sta;es benefited from a concession enabling them not to charge

the extrasfor quality or quantity".298

The GP of protection of legitimate expectation will not automatrically

be the major consideration in each case it is relevant to. As the

Luhrs Case showed considerations of public interests may be of more

immediate importance.

"It follows from the stated circumstances that Regulation no.348/76
was adopted pursuant to an overriding public interest which required

that the rules adopted should enter into force immediately".zg9

In fact Waelbroeck has shown that even where public interest is not a
relevant factor the protection of legitimate expectation is, as

. . - 300
Schermers stated "possible only under strict comditioms.'

Waelbroeck's examination of ECJ case law led him to distinguish six

conditions which must be fulfilled before legitimate expectation can
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be upheld "(l) the commercial operation for which protection is
claimed must be irrevocable, (2) the legal rule which caused the
expectation must definitely lead to the result expected, a chance is
not enough, (3) the benefit for which protection is claimed muslk be a
forseeable result of the previocus rules, unforseen collateral rules
are not protected, (4) the protected interest must be worth protection
(5) the change in legislation should not be foreseeable at the moment
when the operation for which protection is claimed was performed, (6)
transitional provisions of the new legislatiom must be

insufficient".30l

A noteworthy feature of the use the EGJ had made of this GP is pointed
out by Mertens de Wilmars. He wrote that the GP, in the MS, had only
been applied by the Courts to individual administrative

302 .
measures. In EC law this theory has been extended to
legislative measures ~ or at least to some of them — in particular "in

. . . n 303

the area of the organisation of the agricultural markets'. He
gives as the rsason for this the fact that within the agricultural
system "a number of measures intended to guide or encourage traders,
although adopted in the form of a regulation, are, from the economic
point of view so sectoral or specific and limited in time that their

effects are very similar to those of an iudividual decision“.304 He

cited the CNTA case 38 an example.305
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6. Use of Understandable Language

The final principle under the umbrella of legal certainty is use of
understandable language. The case of Farrauto dealt with this point
“The national Courts of the Member States must nevertheless take care
that legal certainty 1s not predjudiced by a failure arising from the
inability of the worker to understand the language in whilch a decision

is notified to him".306

As well as the above the Court has also made use of the words "legal
clarity" this being "{iwmperative™ where uncertainty may lead to the
application of "serious sanctions” 307 The Court held in the First

Conservation Measures Case that "This obligation to introduce

implementing measures which are effective in law and with which those
concerned may readily aquaint themselves i1s particularly necessary
where sea Fisheries are concerned, which must be planned and organised
in advance, the requiremeant of legal clarity is indeed imperative in a
sector in which any uncertainty may well lead to Incidents and the

application of particularly serious sanctions™. 308

7. Fair Application of the Law

A second primciple that functions as a group heading is that of fair
application of the law. This principle it is suggested, could equally
well be a value concept. As such it is in most instances too general

by itself for concrete application and is broken down into the

following four categories.
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First, equity, natural justice and fairpess; second, proportionality;

third, good faith; and fourth solidarity.

8. Equity Natural Justice Fairness

Equity, matural justice and fairmess are three separate though clearly
related GP. Due to this relative closeness they are brought together
under one heading. All three principles are recognised in many
municipal legal orders. FEqually all three principles have a place in
Community law. For example in the Walt Wilhelm Case the Court

referred "to a general requirement of natural justice".309 The

Lihrs Case showed that the Court takes the view, as regards
interpretation of a text that matural justice demands the

. . i e . 310
interpretation least onerous for the individual.
In the Liihrs Case the Court heald. 'Thus the appropriate answer is
that in view of the uncertainties inherent in Regulaticn no. 348/76,
natural justice demands that for the purpose of converting the tax on

exports into natiomal currency the exchange rate which at the material

time was less onerous for the taxpayer concerpned should be applied."

"In view of the foregoing it does not appear feasible within the
framework of the existing rules to satisfy the requirements of matural
justice in possibly a few special cases, since provisiom can be made
for such requirements only by the Community legislature through
appropriate hardship clauses (Hdrteklauseln) of the kind found in

German trevenue Jaw and in that of other Member States".Bll
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This is not to say however, as Schermers has noted, that the Court
will always regard upholding the rights of the individual applicant as
fulfilling the requirement of natural justice.312
In Zerboune the Court held "If the burden or advantage represented by
the compensatory amounts for the person paying or receiving them were
displaced in time there would be added to all the inconveniences
already existing and resulting from the absence of fixed parities a
new incouvenience arising from the fact that during the period
elapsing between the date of import or export and that of payment the
trader would unfairly have to face an uncovered balance with loss of
value or would profit quite as unfairly from a delay in paywment with a

cousequent advantage over his competitors."3l3

9, Proportionality

The second subheading is proportionality. According to Schermers,
this GP is related to the GP of equity.315 The roots of the GP of
proportionality are extemsive. It arises both from the Municipal law
and International law. ILord MacKenzie Stuart notes an equally wvalid
origin of proportionality, he wrote it was also derived from universal
good sense.316 The particular legal order that has clopsest
association with it is, according to both Mertens de Wilmars and
Hartley, the Federal Republic of West Germany.317 There it is
called Verhaltnismassigkeit and is regarded as underlying certain
provisions of the German constitutiom. Toth is of the opinion that
proporticonality also has roots in certain provigions of Community

law.318
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Within the EC legal order the GP of propertionality lays down that the
Community institutions and the national authorities may impose upon
Community citizens only such obligations and restrictions as are
strictly necessary for the particular public interest purpose to be
attained. Hartley believes that proportiomality is particularly
important in the sphere of economic law since this frequently involves
impoging taxes, levies, charges or duties on businessmen in the hope

. . . . 319 . )
of achieving aconomic objectives. Mertens de Wilmars wrote that
from the economic point of view the rule embodies two concepks
fundamental to the mixed economy systems .... the principle that the
intervention of the authorities might be subsidiary in nature and that
there must be a connection between an intervention threshold and the

. e . . 320

gafeguard of individual liberties. Further he mnoted that

"Articles 5 and 57" ECS8C reflect these idea5.321

The principle of proportionality has a wide application. Some
examples are as follows. As Toth states "The primeciple requires that
in the exercise of their powers the Cogmunity institutions should
always act with the utmost care and should avoid imposing upon
commercial operators burdens and charges which are manifestly out of
proportion to the object in view."322 Proportionality requires

that action of the inmstitutions in response to a wrongful act of
Community subjects, should be proportionate to the gravity of that
act. Further it may invalidate retreoactive authorisatiou by the

2
Commission of protective measures to be taken by a Member State."3 3
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The use of proportionality involves a precise judgment on the part of

the ECJ 4n all these matters. The Second Schliiter Case gives an

example of this.324 Here the Court held "in exercising their

powers, the Institutions must ensure that the amounts which commercial
operators ars charged are mno greater than is vequired to achieve the
alm which the authorities are to accomplish; however, it does not
necessarily follow that the obligation wmust be measured in relation to

the individval sitution of any one particular group of operators.

Glven the multiplicity and complexity of economic circumstances such
ann evaluation would not ony he impossible to achieve, but would also

create perpetual uncertainty in the law,

An overall assessment of the advantages and disadvantages of the
measures contemplated was justified, in this case, by the
exceptionally pressing need for practicability in economic measures
which are designed to exert an immediate corrective influence; and
this need had to be taken into account in balancing the opposing

. . 325
intereats”,

The Second Schliiter Case can, it is believed, be seen as an example

that bears out Hartley'slopinion that proportionality has a particular
importance in the sphere of economic law. As to the other examples of
proportionality in the cases, the following cases are of iaterest for
various reasons. Both Hartley and Usher agree on two points regarding
the cases of Fédération de Belgique v High Anthority and

Internationale Handelsgesellschaft v EVGF. 326 They both state that
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the former is of some interest as the first example of the GP of
proportionality in EC law. The latter case was of greater importance.
As Hartley stated "It was in the Internationale Handelsgesellschaft
case that the concept first made an impact on EC law". 327 In the
former case the relevantistatement of the Court was.., "in accordance
with a generally accepted rule of law such an indirect reactiom by the
High Authority to illegal action on the part of the undertakings must

be im proportion to the scale of that action".328

As TUsher wrote they said little more than "rhe punishment must fit the

crime'. 329

The opinion of A.G. Dutheillet de Lamothe in the latter case gave a
definition of proportionality which, again in the opinion of Usher
gives that GP "its real importance in Cowmunity law". i The AG
said "ecitizens may only have imposed on them, for the purposes of the
public interest, obligations which are strictly necessary for those

purposes to be attained". 331

The final example of proportionality in this section is the Skimmed

. 332 . . ,
Milk Powder Cases. It 1s, in the words of Mertens de Wilmars, a

classic example of the breach of the principle of
proportionality".333 In order to raduce the problem of surplus
milk products the Council made the grant of Community aid in that

sector subject to the obligation to purchase, at a fixed price decided

by the Council, certain quantities of such products from intervention
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agencies. The price was felt te be too high and a number of feedstuff
producers contested the validity of the regulation. Their argument
was that while the obligation to purchagse was compatable with the
Treaty, the obligation to buy at such a high price was ila breach of
the GP of proportionality. 1In essence it constituted a discriminatory
distribution of the burden of costs between the various agricultural
sectors and moreover the fixing of the price at that level was not
necessary to attain the desired objective of disposing of the skimmed
milk powder. This lucid definition of what comnstituted a breach of
the GP éf proportionality in this fact situation was at one with the

view of the Court. It declared the regulation invalid.334

A last point to note on proportionality relates to the theoretical
consequences of use of GP gpoken of earlier in this chapter. As
Hartley states "the most striking thing about proportionality is that

it leaves a great deal to the judgment of the court™. 33>

10, Good Faith

The third subheading is the GP of good faith. It 1s present in many
legal orders. For EC law 1t is that the actiong of the Community
institutions, both in administrative and In contractural spheres must
always be carried out with due respect to the principle of good faith.

The principle has been upheld in several ECJ cases eg Lachmuller and

the Firgt Hoogovens Case. 336




- 253 -~

In Lachmuller the Court held "the conduct of an authority in
adminstrative as in contractual matters, is at all times subject to an

observance of the principle of good faith.

The contracts at issue, which come upnder administrative law, are
subject to observance of this principle and the fact that they were
provisional or temporary does pot exempt them from this requirement.
Consequently the contested decisions of dismissal must, in oxrder to
terminate those contracts, be justified on grounds relevant to the
interests of the service and there must be nothing arbitrary

about them, such, for example as the need to dispense with the
services of an unqualified servant or of one occupying a post which

hag been abolished in the interests of the service.

The statement of the grounds on which an administration wmeasure is
dictated by the public interest must be made in terms which are
specific and capable of being challanged for otherwise the official
concerned would have no means of knowing whether his legitimate
interests have been rejected or infringed and furthermore any review

of the lagality of the decision would be hampered.

In the present cases the letter of dismissal did no more than notify
the applicants, without giving any reasons of the administration

. . w337
inteantion to terminate their contracts™.

In the First Hoogovens Case the Court held “.... the competent

aathority can withdraw an exemption with retroactive effect only by




taking inte account the fact that the beneficilaries of the revoked
decision could assume in good faith that they would not have to pay
contributions on the ferrous scrap in question and could arrange their

. . ] ) . ) . 338
affairs in reliance on the continuance of this situation". 3

Analysis by the Court then confirmed that Hoogoven could not

reasonably have made such an assumption.

il. Solidarity

The GP of solidarity is the final subheading in this group. It has
been taken by the ECJ to imply the following for MS: that it is the
duty of MS to take account of the consequences which their acts might

have for other membars. The Rediscount Case and the Premiums for

339

Slaughtering Cows Case are relevant as regards this GP.

The Rediscount Case stated that "The solidarity which is at the basis

of these obligations, as of the whole of the Community system, in
accordance with the undertaking provided for in article 5 of the
Treaty, is continued for the bemefit of the States in the procedure
for mutual assistance provided for in Article 108 where a Member Stats
is seriously threatened with difficulties as regards its balaunce of

payments.“340

In Premiume for Slaughtering Cows the disturbance of the balance

between advantages and obligations flowing from Community membership

was seen by the ECJ as a "failure in the duty of solidarity accepted
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by Member States by the fact of their adherence to the
341

Communiky’.
This case again stresses the point that, in binding themselves to a
Treaty the Member States accept not only rules but principles imherent

in the rules.

12. Fundamental Human Rights

The GP of Fundamental Human Rights is the final tazonomic heading.
The basic GP of fundamental human rights as such is dealt with more
fully in the next chapter. However, other major rights under this
principle are listed here in order to complete classification. They

are (13} the right to be heard; (14) non bis in idem (153) freedom of

trade union activity.

13. The Right To Be Heard

In the Hoffmann la Roche Case the Court held ''Observance of the right

to be heard is in all proceedings in which sanctions, in particular
fines or pemnalty payments may be imposed a fundamental priaciple of
Community law which must be respected even if the proceedings in

343

question are administrative proceedings.

The right to be heard, as the Court has stated, is an important GP of

EC law that arises with regularity in cases concerning EC staff.

344

The Alvis Case is an example., Here it was held "According to a

generally adopted principle of administrative law in force in the
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Member Stateg of the European Fconomic Community, the administrations
of these States must allow thelr servants the opportunity of replying
to allegations before any disciplinary decision is taken coﬁéerning
them. This rule which meets the requirements of sound justice and

good administration must be followed by Community Institutions™. 343

Schermers was of the opinion that by 1977 this "principle in force in
the Member States has clearly developed into a general principle of

Community T..zm.r."sl’6

In the 1977 Moli Case the court put it thus "...
the general principle that when any administrative body adopts a
measure which is liable gravely to prejudice the interest of an
individual it is bound to put him in a position to express.his polnt

of view.," el

It must not be thought that the right to be heard is relevant only in
staff cases. By Regulation 99/63 of the Commission that institution
must inform an undertaking of objections lodged against it. The
Commission may not act, under Article B85 EEC, to enforce competition

rules until it has done so.

In the Transocean Marine Case the Court held “it is clear, however,

both from the nature and objective of the procedura for hearings and
from Articles 5,6 and 7 of Regulation No.99/63, that this Regulation,
notwithatanding the cases specificlally dealt with in Articles 2 and
4, applies the general rule that a person whose interests are
perceptibly affected by a decision taken by a public authority must be

given the opportunity to make his point of view known. This rule
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requires that an undertaking be clearly informed, in good time, of the
essence of conditions to which the commigssion intends to subject an
exemption and it must have the opportunity to submit its observations
to the Commission. This is especially so in the case of conditions
which, as in this case, impose considerable obligations having

] 348
fast-reaching effects.”

For English lawyers the case is of special interest ag it is (as
Hartley notes)} the first example of the ECJ drawing on English law for

the elaboration of the GP. 349

The principle was advanced not by

the parties to the rase but by the Advocate CGemeral. He said that,
"There is a rule embedded in the law of some of our countries that an
administrative authority, before wielding a Statutory power to the
detriment of a particular person, must in general hear what that
person has o say about the matter, even if the statute does not
expressly require it. "Audi alteram partem’ or, as it is sometimes
expressed 'audiatur et altera pars''. He stated the GP was well
established in the law of England where fIt iz considerad to be a

" He considered for French law that "1t

"rule of mational justice
appears that the principle hefe in question 1s of fairly recent origin
and that its scope is not yet settled.” "The position in Belgium and
Luxembourg is similar, though the Conseil d'Etat of these countries

seem to have been less hesitant in developing the principle than that

of France",

"that review, which I sought to keep short, of the laws of the Member
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States, must, I think, on balance lead to the conclusion that the
right to be heard forms part of these rights which 'the law' referred
to in Article 164 of the Treaty upholds, and of which, accordingly, it

is the duty of this Court to emnsure the observance.“350

The Case of Mollet v Commission allows an opportunity to assess

whether the Court has modified its conception of the GP the right to
be heard. 331 The "somewhat broad statement” (As Hartley put it) of
the Court in Transocean was narrowed from "interests perceptibly
affected" to "measure which is liable gravely to prejudice the
interest of an individual. 352 In Mollet the Court stated

"that opportunity was not given to the applicant, with the result that
the Commission viclated the general principle that when any
administrative body adopts a measure which is liable gravely to
prejudice the interest of an individual it is bound to put him in a

. . . . 353
position ta express his point of view."

In Grundig the folowing ECJ statemeut is of interest "The proceedings
before the Commission concerning the appliéation of Article 85 of the
Treaty are administrative proceedings, which implies that the parties
concerned should be put in a position beforas the decision is issued to
present their observations on the complaints which the Commission
considers must be upheld against them. For that purpose, they must be

informed of the facts upon which their ¢omplaints are based. It is

not necessary however that the entire content of the file should be




~ 259 -

communicated to them. In the present case 1t appears that the
statement of the Commission pf 20 December 1963 includes all the facts
the knowledge of which is necessary to ascetain which complaints were
taken into consideration. The applicants duly received a copy of that
gtatement and were able to presaﬁt their written and oral
observations. The contested decislom is not based on complaints other

than these which were the subject of those proceedigs”. 334

14. Non Bis In Idem

The principle of non bis in idem 1is, once again not the sole property

of any one legal order. In some M5 eg The Federal Republic of West
Germany, 1t is a right guaranteed by Article 103 (3) of the

Coustitutlon. Schermers notes that this GP has not gained total

acceptance from the ECJ.355 He wrote the right not to be proceeded

against more than once for the same act ".., has been accepted, szlbeit

only to a limited extent by the Court of Justice.“356 According to

Toth, non bis in idem is a necessary consequence of res

judicata. 337 The principle non bis in idem functions to prevent

“"The institution of double criminal administrative or disciplinary
proceedings and the imposition of double punishment, firne or sanction
in respect of the same act which has already been the subject of a

decision which has acquired the status of res judicata."358

It should be noted the GP only applied "to proceedings instituted
before the authorities of the same jurisdictiou with a view to

imposing the same kind of sanctions.” %Thus a gap is left for
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duplication of proceedings and sanctions within different
Jurisdictions, eg Community and natiomal jurisdications. In point of
fact it could be within the same jurisdiction if the proceedings and

sanctions were of g different nature. Thus non bis in idem allows

the institution of parallel competition before the EC and national (or
third state authorities) with regard to the same agreements. In the
latter case however as Toth polats out "a genmeral equitable
requirement implies that any previous negative decision should be

taken into accont in determining any further sanctiouns™. 339

The following cases are relevant examples of ECT usage of the GP. In
Gutmann the Court held "The applicant alleges that the rule nmon bis in

idem was violated by the decision of 20 and 21 Jamunary 1965,

This rule prohibits not only the imposition of two disciplinary
measures for a single offence, but also the holding of diseiplinary
proceedings more than once with regard to a single set of

facts."360

In Gutmann the GP pon bis in idem was invoked against two proceedings

with regard to a gingle act, both proceedings started by EC

institutions. Tn Walt Wilhelm an act was proceeded against both by

Community and unational authorites. 361 Here the Court stated that

"The possibility of concurrent sanctions need not mean that the
possibility of parallel proceedings pursuing different ends 1s

unacceptable.... the acceptability of a dual procedure of this kind
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follows in fact from the special system of the sharing of jurisdiction
between the Community and the Member States with regard to cartels.
If, however, the possibility ¢f twe procedures being conduccted
separately were to lead to the imposition of consecutive sanctions, a
general requirement of natural justice, ....demands that any previous
punitive decision must be taken inteo account is determining

any sanction which is to be imposed. In any case so leng as no
regulation has been used under Article 87 (2){(e) no means of avoiding
such a possibility is té be found in the general principles of

community law." Ll

In the First Boehringer Case an undertaking was prosecuted by an EC

institution and a non-Member State, Boehringer being fined both by the
Commission and by a United States court. 363 Boehringer pleaded non
bis in idem but the ECJ considered that the US fine related to
competition restrictions that has taken place outwith the Community
and thus could mot be taken into consideration. The Second Boehringer

Case showed a continuity of ECJ ideas on this situation. 364 They

held "In fixing the amount of a fine the Commission must take account
of penalties which have already been borne by the same undertaking for
the same action, where penalties have been imposed for infrimngements
of the cartel law of a Member State and, consequently have been
committed on Community territory. It 1s only necessary to decide the
question whether the commission wmay also be under a duty to set a
penalty imposad by the authority of a third state against another

penalty if in the case in question the actions of the applicant
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complained of by the Commission , on the one hand, and by the American

authority, on the other, are identical.

The Community conviction was directed above all towards the
gentleman’s agreement for the division of the common market and Great
Britain.” 263 (the applicant being convicted by the US and the

offence relating only to the US)

15. Freedom of Trade Union Activity

Freedom of Trade Union Activity has been defined by the Court in the

Union Syndicale Case, where it was held "Under the general principles

of labour law, the freedom of trade union activity recognised under
Article 24a of the Staff Regulations means not only that officlals and
servants have the right without hinderance to form associations of
their own choosing, but also that these assoclations are free to do
anything lawful to protect the interest of thelr members as

' 366 ;

employees.” Further this statement was repeated in the Syndicat

36 .
General Case. ) As the above statement shows the ECJ accepts that

the general principles of labour law it recognises allows trade unions

to be formed.366

The remaining GP to be examined are those that fit into ne particular

category. They are thus given in their own right. No inference is

attached to the order of presentation.




- 263 -~

i6. Equality

The first such GP to be discussed goes under more than ome name. It
is the GP of equality, or alternatively, tha GP of prevention of
discrimination. Louls classified equality as a fundamenial GP. 368
Hartley stated that, as regards its origins equality may in a broad
sensa, “be sBald to be a GP of almost every legal system”. 369 In EC
law Mertens de Wilmars atates the principle...”is merely the
transportation into economic law of the constitutional principle of
the equality of citizens befere the law and with regard to

tazes .” 370

Mertens de Wilmars also notes with regard to application, and
frequency of application, of the principle that, “The Court has on
many occasions and in a very wide range of fields expounded the
principle of non discrimination, both in its positive form whereby
institutions are obliged to treat identical situations in the same way
and in its negative form whereby to treat different situations in the
same way may be contrary to Community law." . Schermers was of

the opinion that the GP of equality was most used in combating
discrimination between M8 between goods from different MS or between
their natioms. 372 He wrote "The Court of Justice has repeatedly
condeuned this kind of discrimination.” 373 Examples of other forms
of discriminmation the ECJ attempts to prevent are eg discrimination
between the sexes (Article 119 EEC), discrimination oa ground of

nationality (Article 7 EEC and many other regulations), and the
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general case, ie what the Court sees as discriminatiomn contrary to the

GP in the EC legal order.

17. Unjust Enrichment

A further principle that has, on occasion, been used by the HCJ is

unjust enrichment. Toth wrote that the wording "unjustified

374

enrichment’™ is more accurate. He stated this implies that a

person unjustly enriched at the expense of another person, ceusing him

a corresponding leoss must repay the money or return the object whereby

375

he has been enriched. It was noted by Schermers that taxes and

levies prescribed by the Community are collected by the Member

Btates. 376 If unlawfully collected then recourse by aggrieved

parties is to the laws of the Member States which "apply with respect

to legal actions for repayment. Only in staff cases may undue payment

have been made to or by the Community' 377 Noteworthy cases were

Kuhl, Meganck and Danvin. I

In the Danvin Case the applicant asked the Commission for compensation
for work he had dene claiming the Commission had been unjustly
enriched obtaining work of a higher level than was actually paid for.
The Court held "without prejudice to the question of the applicability
to the relationship between the Community administration and its
officials of the concept of unjust enrichment, it cannot, in any case
be accepted that the Commission was unjustly enriched by reason of the
applicant's activities., Morecover, according to a generally accepted

principle in the naticnal legal systems, the applicant’s action would
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only be well founded if he had suffered loss corresponding to the
alleged enrichment of the other party. In this ecase, the applicant

had not proved higs clalmsceaas” 379

18. Force Majeur

Another GP considered at some point by the ECJ is force majeur. Force
majeur has again according to Toth, "acquired a peculiar Commuunity law
meaning, different from and broader than that usually known in the
Municipal laws of the Member States which in each case 1s determined
by reference to the legal context in which it is intended to
operate.“380 Schermers believes that any definition of force majeur
"which would also 1include any impossibility of fulfulling a factual
condition which mﬁst be satisfiled in order to qualify for a particular
381

benefit™ is not within the scope the GP has in Community law.

Cases that helped to define the concept were Schwarzwald Milch,

Handelgesellschaft, Fleigchkontor, Pfutzenreuter, Kampfmeyer and

Reich. 382

In Schwarzwald Milch the Court held "the significance of this eoncept

must be determined on the basis of the legal framework within which it

iz intended to take effect”. 383

Fieischkontor held "With regard to the reference to the existence of

a general legal principle governing cases of force majeure, it is true
that the legal system of the Member States provide, in certain

contextg and legal relationships, for the possibility of derogation
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from the strict requirements of the law, especially from the legal
consequences resulting from the non~fulfilment of an obligation, on

384

account of force majeura'.

In Kampffmeyer, the Court stated that the precise meaning of force

majeur had to be decided by reference to the legal context in which it

is intended to operate but the concept was not limited only to

385

absolute impossibility. In Reich v Hauptzollant Landau the Court

implied a force majeur clause into a regulation that did not contain
one; the basis being that such clauses were contained in parallel

regulations. 386

These cases are interesting examples of the new legal order evolving,
as with equality and legitimate expection, new GP of law or adapting

old GP to radically new meanings exclusive to Community law. S8

19. legitimate Self-Defence

A close relative of force majeur is the GP of legitimate self-defence.

The First Modena Case given an excellent definition 'legitimate

gelf~protection presupposes an actiom taken by a person which is
essential to ward off a charge threatrening him. The threat must be
immediate, the danger imminent, and there must be no other lawful

means of avoiding it'. 388
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20. Estoppel

The GP of estoppel though considerad here independently follows on
from good faith. It is that no one may plead a situatlon crzated by
his own conduct in order to escape an obligation, a sanction, or a

judicial proceeding. The cases of Klockner v High Authority and

Mannesmann v High Authority showed that an administrative authority is

not always bound by its previous actions in its public activities to
the same extent as private individuals. 389 As estoppel does not
exist in the legal systems of the MS within the Civilian System it was
not expressly recognised, though similar principles were expressed by
the Court. However as Usher, for example, noted the Court had
considered the doctrine under non venlre contra factum

proprium, 390 In KlSckner the Court stated "Morsover the

administrative authority is not always bound by its previocus actions
in its public activitiez by virtue of a rule which, in relationas
between the same parties, forbids them ta venire contra factum

w 391
proprium.

&s however estoppel is 2 definite principle of che
Anglo—Americal system it is likely it is an acceptable principle

within Community law.

Various cases of interest are as follows:

In the Alfieri case a staff member was diswissed on the grounds of ill
health but refused to co-operate with the subsequent required medical
examination procedure. G He then pleaded jllegal dismissal as no
medical examination had taken place. The Court held "This complaint
must emphatically be rejected owing to the fact that the applicant

refused to appear before the Committee.” 393
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The Premiums for Slaughtering Cows Casa saw the Court holding "the

defendant caannot in any case be allowed to rely on a fait acc ompli of
which it is itself the author so as to escape judicial

394

proceedings .

The Court held in the Continental Can Case that the addressee of an

act cannot refuse to take cognisiance of an act and plead lack of

Q
proper notification of that act. 395

In the Meganck Case the court held "Thus having placed himself in an
irregular situation by his own comduct ...(the applicant)... caunnot
rely on his good faith to be released from the obligation to returnm
the sums overpaid during this period". 396 .The facts in the Unil-It
Case were that Unil~It had failed to obtain importatioun certificates

demanded by Common Market regulations. Sl

This led to Italy
charging Unil~It for imported goods from other EC Member States as if
such goods had their origin outwith the EC. Unil~It however

showed that, at the time , it was impossible to obtain the relevant
certificates. Accordingly, the Court held ".... the Member State
which has not adopted substantive measures to implement this decision
cannot claim that traders have failed to fulfil the obligatioms which

it involves and must, provigiomally, allow other means of proof to be

used which are appropriate to the fulfilment of these conditioms.”
397b
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2%, Community Preferences

The principle of Community preference is yet another GF that is
derived directly from the treaties. This principle is stated within
the framework of the Common Agricultural Peliey, in Article 44 (2) of
the EEC Treaty according to which miﬁimum prices must not be applied
so as to form am obstacle "to the development of a matural praference
between MS8'". The same principle is stated in the 1973 Act of
Accession, Article 55, with regard te trade betwen the new MS aund the
original M8, Mertens de Wilmars wrote that Community preference
"implies a degree of priority is to be given to intra-Community trade
over and above trade with non member countries.” 348 It could be

said that this GP justifies goods coming from MS being preferentially

treated to goods coming from third countries.

It should be noted that, as the Balkan Tmport Exprort v Hauptzollamt

Berlin Packhof Case shows, there is no GP in the treaties requiring

the Community to afford equal treatment to third countries in all

399
respects.

A further notewporthy point is seen in the Providence Agricole

Case 400 This recent case again shows the ECJ applying a GP ir a

narrow fashion. As Mertems de Wilmars wrote "the Court... interpreted
the principle rather restrictively by refusing to apply it to systems
of monetary coupensation amounts which must be strictly confined to
neutralising variations in exchange rates in both extra—-Community

trade and intra-Community trade. .
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22, Res judicata pro veritate accepitus

The GP is to the effect that a judicial decision is conclusive until
reversed, and that its verity cannot be contradicted. It is common
within all the Member States. The principle also has full application
as regards decisions of the ECJ. As stated previously this principle

gshould be studied along with non bis in idem.

According to the principle of res judicata a judgment of the EC is

binding only between the parties in the particular case and in respect

of that case.

The EC Treaties have no provisions that exempt ECJ judgments from res
judicata. Thus the ECJ has, in theory, grezat freedom when ziving ite

judgments.

The res judicata effect of any ECJ judgment stems from the operative
part of the judpement taken together with the decisive ground on which

it is based.

Strictly speaking the case law of the ECJ cannot be regarded as a
formal sources of EC law. In practice however, as for example Toth
notes, the case law of the ECJ may be regarded as a quasi-source of

Community law. 402
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23. Cessante ratione legis, cessat et ipsa lex

Cessante ratione legls, cessat et ipsa lex states that, when a rule

loges its ryaison d’'etre it must cease to be applied. 403 It Is

based on considerations which also underly rebug sic stantibus and

doctrines of contract and treaty law in many legal orders. 1In EC law
it algo is mainly employed in the regulation of economic relationships
which are subject to rapid changes. The comments of AG Trabucchi, in

the First Roquette Case are of interest. e

The First Roquette Case concerned a reference to the Court under

Article 177 of the EEC Treaty by the Tribunal d'instance of Lille for
a2 preliminary ruling in the action pending before that court hetween
Roquette Freres ... and French State customs administration, on the
interpretation of certain provisions of Regulation No. 974/71 of the
Council of 12 May 1971 on certain measures of conjunctural policy to
be taken in agriculture following the temporary widening of the
margins of fluctuation for the currencies of certain Member States, as
amended by Regulation No. 509/73 of the Council of 22 February

1973, 403

AG Trabucchi said
“ees 1f, because of the contention of the Commission and the Danish
Government for a literal interpretation, the Court felt unable to
accept my suggestion and place a restrictive Interpretation on the
concept of "“charge on ilmportation" it would perhaps be necessary to

invoke a principle which achieves its full significance in the

regulation of economic relationships. This principle embodied in the
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maxim 'cessankte ratione legis, cessat et ipsa lex'; its

application would mean that, at least in part the rtules would cease to
apply." 406

He also continued this theme further on in his statement, "Returning
to the general principle laid down in the basic regulation, which
echoes the old maxim thakt, when a rule loses its raison d'etre, it

must cease to be applied.” 407

24, Continuity of the legal System

This is a principle common to the legal systems of the MS which may be

4084

traced back to Romau law. Tt is a GP that bas been applied in

EC law. Toth explained the GP thus ''when legislation is amended,
unless the Iegislature‘expresses a contrary intentiom, continuity of
the legal system must be ensured. Accordingly, where a law which
repeals an earlier law does not include any transitional provisions
for the resolution in the future of disputes arising under the old law
the jurisdictional and procedural rules of the new legislation which
usually become immediately applicable are to be applied to such

W508b

disputes... These disputes however remain governed by the

substantive provisions of the previous law. The comments by AG Gand

. . 408¢ et

in the Klomp Case are of interest here. He stated "Tirst the
repeal as from 1 July 1967 of Article 11 (b) of the E{SC Protocol, the
substance of which is re—entered by Article 13 of the 1965 Protocol
does not preclude an appraisal of the plaintiffs position with regard

to a contribution charged for 1959, and any right which he may have to

exemption, with reference to the provisions in force at the later
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date, that is, the provisions of the former Protocol. That is a
principle common to the laws of the Member States,™

“"... as soon as a law of this kind is repealed by another law it is no
longer possible to apply the former law for the resolution of
disputes, even if such disputes relate to facts or legal relationships
which arose while the former law was still in force. This rule which
the commigsion has expounded and which it supports by an analysis of
legal opinion seems to me correct. It is, however, qualified by
ceréain fairly wide reservations drawn from the doctrines

of vested rights and no doubt essentizlly justified by a concern for
legal certainty; hence proceedings begun under a given law may be
continued even if such proceedings are no longer possible under a new

law', 409

25. The GP of Unity of the Market

This GP can be said to have evolved almest directly from the law of
the Community. It is that the rules of the Treaty mwust be interpreted
systematically so as to ensure conditioms which are as close as
possible to those prevailing in an internal market. Mertens de
Wilmars motes that this GP "dominates a large part of the case law of
the court amd in particular the case law relating to Articles 30 and

w 410

36 which are concerned with the free movement of goods. He

cites as "particularly significant" the cases of Casis de Dijon and
411

Pietje.
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412 This was defined

by Mertens de Wilmars as a "most remarkable judgment”. s The KECJ

0f even more significance however was Polydotr.

case arose through English Court of Appeal asking whether Articles 14
and 23 of the association agreement betwen the EC and Portugal, which
prohibit measures having an equivalent effect to quantative
restrictions and are drafted in terms almost identical to those of
Articles 30 and 36 of the EEC Treaty must be interpreted in the same
way as those two provisons. Mertens de Wilmars notes that "It is well
known that the court adeopts a broad interpratation of Article 30 which
prohibits measures having equivalent effect, and a restrictive
interpretation of Article 36, which allows derogation from that
prohibition, in particular on grounds relating to the protection of
industrial and commercial property. The Court systematically
endeavours to reduce the partitioning of the market resulting from the
territorial effect of industrial and commercial property rights."4l4
In the case the Court made clear that its case law on Articles 30 and
36 must be seen against the background of the creation of a single
market having the features of an internal market. The Court rthen
stated that the association agreement between the EC and Portugail
despite the almost idential wording to that of Articles 30 and 36 does
not seek to achieve the same purpose. Therefore within the

framework of the association agreement, restrictions on trade in goods
resulting from national industrial property legislation may be
regarded as admissable even if in the Community context they are

inadmissable.
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This case will undoubtedly cause much interest among legal theoriscs.
For the pﬁrposes of this thesis however the major point of Intevrast
is, once again, how rules are to be interpreted in the light of

principles, and the consequent power that such principles have with

regard to the true meaning of apparently clear rules.
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Micro Casesz -~ Conclusions

As Kutscher noted, and the preceding catalogue showed there are
present within EC law many GP and many casaes involving GP. The wealth
of material provided by these GP and cases 1is such as to present a
variety of options to legal theorists. Many topics of value to EC law
could have asg thelr starting point one or more aspects of GP and micro
cases. With regard to this thesis and its majar themes of how the ECJ
arrived at and carries out what it sees as its duty, the promotion of
integration, GP and micro cases are most valuable seen from a
collective aspect., That is, the real significance of GP and micro
cases, for this thesis, are the implications that can be drawn from
the body as a whole ratrher than from any of its parts. These
implications are now broken down into individual points and

discussed.

The first point to be tackled is that it is suggested that it is
accepted beyond any real dissention from legal theorists that 1t is
the duty of the ECJ to call upon GP in certain situations. Further
the need for GP by the law of the Community is particularly strong at
this time, that is, in the early years of the new legal order. The
statement by Schermers sums up the basic situation well "On account of
it not being mature and as yvet very detalled the Community legal order
has the necessity of even greater recourse to GP for its completion
than ... most other legal orders".415 Some further aspects of point
one are thede. As the Treaties have been strongly (though not

exclusively) influenced by the Civil Law tradition, the EC should be

receptive to use of GP. Equally it could be said that the eivilian

R9A41Y




background of ECJ judges imbues them with a positive attitude about
the use of GP in the cases. The statement of Lord MacKenzie Stuart
touches upon this latter theme "I find it difficult to point out any
specific decision of the Court where the horor vacuil has been a
decisive element, yet in terms of general approach I find it all
pervasive. However sparse or intractable, the available sources of
Community law must somehow be persuaded to reveal an answer .. The
litigant, or the natlonal judge must not be sent away withoui an
answer. This would truly be a denial of Jusi:ic:r;z".l'16 During the
course of his statement Lord MacKenzle Stuart takes the opportunity to
address actuai or potential critics of the Court. "Accordingly if,
from time to time, you are tempted to think that in its search for a
solution the Court has made too much of too little, please remember

the spirit that has informed the attempt".417

The second point follows di;ectly upon this theme., It is to note that
the percentage of cases which had GP present constituted and still
constitutes a high proportion of all ECJ cases. As Green stated in
1968, "almost every judgment of the ECJ refers to principles which
enable it to interpret Community law and decide the particular

case".418 Kutscher in an article in 1976 wrote that Green's

analysis "could still apply tcday".419 It is believed that the
1980 's will follow this trend, that is, that GP are still prasent in a

high proportion of cases.
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Thus taking these first two points together it can be said that the
ECJ, of mnecessity, has cousistently used GP in a great many aspects of
EC law over a period of approximately twenty five years. Further the
backgrounds of most BCJ judges is such as to allow these judges to

bring a knowledge of, and enthusiasm for, GP to the cases.

Point three begins the important series of implications which are
deduced from these facts. It relates to how the case law of the ECJ
may be seen. For as Toth noted ECJ case law is not a formal source of
law. However he also added the rider that '"it remains true that over
the years the Court has created a body of law which ... has taken on a
near binding effect".420 1f so, then it could be said that ECJ case

law could be seen as creating a new common law of the European

Community.

Point four is of a jurisprudential nature. It relates to the nature
0of GP as outlined in Chapter II; the implications drawn from the
introduction of GP in Internatiomal law by Schwarzenberger, and the
ideas of the "tather of European Law'" Jean Monnet. Chapter II1 spoke
of the depth of compexity of GP and, in particular, made the points
that they were capable of being used for many more tasks than filling
gaps. Schwartzenberger noted that by GP entering International law
they brought with them a certain force or dynamism, that is their very
existence in a system had implications for that legal order beyond any
limitations imposed on them by institutions. As regards the EC it is
suggested that a reading of the works of Mounet shows he too believed

that GP, in particular the fundamental GP that constituted the spirit
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of the law, had an inherent dynamism. That i8, such GP, once
introduced into the system develop beyond the abllity of any one
institution or authority to limit them. They will continue to develop

in strength as a natural consequence of existing.

Tt is belieaved that this idea is related to the previously quoted
statement by Donner that the most significant thing about the ECJ was
that it existed. BSurely a part of the thinking behind his statement
was that as a consequence of its existence the ECJ will develop to the
point of playing an important role in EC law by becoming, in practice

as well as in theory, the guardian of the law.

It is submitted that the beginnings of the realisation of the above

ideas are to be seen ia the points which follow.

Point five discusses the implications of ECJ use of GP in micro casas
for the legal orders of the MS. This implication was ¢lear to
Bredimas who wrote “The recourse to them (GP) becomes an ingenious way
of indirectly achieving harmonisation of national 1aw3“.421 Further
A.G. Lagrange was equally well aware of the effect of ECJ case law on
the MS legal orders. He stated 'Two or three advisory opinions of the
¢ourt concerning basic legal principles are more conducive to
harmoniszation of wnational laws than years of scheolarly discussion
between those attending even the most outstanding congresses of

comparative law‘.422
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Thus the action of the ECJ produces two distinct effects, a legal
unification of the laws of states, pressure on the MS to taks further
steps in the development of the EC. The former effect, independent of
any other developmenkts that result from GP is, it is believed an
important step towards the eventual political unification of Europe.
It is possibly an insidious method by which to achieve such a worthy
goal but none the less effective for that. It will, it is heped, help
to bring about unifications of Europe by degrees, by the growing
realisation by individuals as well as governments that unification is

a natural consequence of mutual trade and peaceful coexistence.

As to the latter effect the harmonisation of MS laws nay produce a
desire to promote the idea of unity of European peoples by first
strengthening and developing_the existing concrete expression of this
idea, the EC. That is, the MS proceed to unify through the vehicle of

the EC.

Point six relates to the harmonisation of the law of the Communities
and its future implications for the EC, As point three suggested the
ECJ is developing a common law of the EC. The implications of such
action (which it is believed were foreseen by Monnet) are of
tremendous importance for the future development of the EC. Bredimas,
writing in 1978 had no doubts as to these implications or as to their
importance. She wrote "The Court has proved its creative capacity to
amalgamate the law of the Etreaties iuto a2 body of law which may be the

forerunner of a single European law .. This bedy of case law is




likely to have favourable implications for the eventual political

unification of Europe".423

It is an important fact to noge that the analysis of Bredimas seemed
to give credit to the Court for its role in bringing the above state
of affairse about. She wrote "The Court has operated as an Instrument
of European unity, as a federator rather than as a conservator ....
the court has given thrust to the process of integration".hza
Point seven analyses the above statements, that 4s, it is contended
that Bredimas 1s correct, both in her appraisal of the potential that
now exists for eventual political unification and also in her
attribution of a major part in the creation of the situation being
down to the deliberate work of the ECJ.I An analysis of how it is
believed this boost to political integration was achieved by the Court

now follows.

The Court achieved its long term resultes by a judicious mixture of
action and inaction in the micro cases. The micro cases delve iInto
almost avery aspect of TC law. It is here within the body of EC law,
where as Chapter V noted "real rights and duties begin™ that the Court
reveals its true strength. In the micro cases the Court actively
seeks to clarify and enforce such rights and duties. It deliberately,
as section Four noted, uses a method of interpretation which sesks out
the objective of the text in dispute and tries to give practical

effact to it. In short it looks for a solutiom that makaes things work.
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Further, as the catalogue of GP and cases showed, the Court was able
to draw from several sources (but mainly from the Municipal laws of
the MS) GP to aid them in this task. It was also shown in the
preceding examination of various cases that the Court had successfully
adapted these GP for their purposes. Tor example, as Mertens de
Wilmars noted the ECJ occasionally extended the use of a GP with a
well known core of meaning to new areas of law. Also as Usher stated
the ECJ broadened the municipal definitions of GP. Finally it was
shown that several references were made by the ECJ to GF originating

from the Treaties themselves.

An equally relevant factor was the actual handling of GP by the Court.
GP, it is suggested, were always looked upon as tools with which to
find solutions to the particular problems before the Court. Thus in

effect GP are toals which serve the needs of the ECJ and its subjects.

In short they help the legal order function.

Such actions on the part of the Court are not to be confused with so
called "government by judges™. Though as Chapter VI Section 6 noted
there is no clear cut law division between law and politics such
action it is contended does not constitute, and is not meant to be

seen, as political interference by judges with EC law.

In fact it is at this point in the cases that the deliberate inaction

policy of the Court takes over, that is, having tried to the best
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of its ability to solve the problems before it precisely as any other
court faced with similar problems would (and should) do, it goes no
further. That is, In the great majority of micro cases it does not
seek to find political issues so as to make broad political

statements. The Dyestuffs Cases were an excellent example of such

judicial poliey. DNor will it attempt to load every case with dynawmic
judgements of great import. Lord Mackenzie Stuart has attempted to
make this clear. He wrote "Coumentators both kind and critical have
referred to the approach of the Court as "activist™ or dymamic, but
with greét respect I wonder whether these adjectives do not obscure
the issue ... For one they conjure up a vision of the Court rising
from its collective bed with - ... — "a glad cry upon its 1lips" saying

"let us be dynamic today".425

It is, as Lord MacKenzie Stuart has pointed out, this phase of
inaction by the ECJ that seems to cause confusion among commentators.
Further as the idea of deliberate imactionm is of relevance to this
thesis in explaining the success of the Court in the development of
its ideas several comments are made as regards the idea of inaction

and its benefits.

It should be recognised that a deliberate use of inaction 1s in fact a
most subtle and powerful weapon. The concept and importance of
inaction can be explained by rzlating it to the Zen teaching of leaf
and snow. There it is pointed out that the leaf frees itself cof its
burden by allowing the weight of the falling smow to build up to the

polut where the snow will slip off the leaf. 1Tt is not suggested that
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the ECJ 1s influenced by such concepts but rather that the Court does
pursue a policy of deliberate inaction at certain jnstances and that
this is an important policy which should be recognised as such and not

dismissed as involuntary behaviour and mere happenstance.

A reason to pursue a policy of inaction was also ghown by the example
of the Supreme Court. McCluskey wrote: "In the eritical literature of
the past generation or two, one has read much ahout judicial

tyranny .... In truth the Supreme Court has seldom, if ever, resisted
a really unmistakable wave of public sentiment. It has worked on the
premise that constitutional law, like politics itself, is a sclience of

the possible“.426 In short, as Chapter VI, Section 5 has noted the

ECJ cannot push the EC in a direction it does not wish to go.“7
Further it was also noted previously in that section that the Court

was conservative In its character and that it desired to meet the
expectations of its audience. Given that these statements are correct,
then the notion of an active dynamic political Court (in every case)
becomes, as MacKenzie Stuart pointed out, a trifle absurb. In short

the court is only "active and dynamic"” in its search for the solution

to a particular problem before it.

Thus the ECJ does not load its judgments in micro cases with political
statements and attempt to "push” EC law is a new and, to most EC
members, unwelcome direction.

A result of, In the main, functioning as an "ordinary” court is that

the ECJ is respected by its clients. By being prudent in its




functions the ECJ has gained some rewards. Kutscher noted that "It
canmot be said the case law of the Court has encountered difficulties.
Its judgments have been "accepted"” and followed by those affected....
(including) the Member States. At most there has been a certain delay
before acceptauce.428 The above should not be taken ko mean that the
Court does not have, or does not pursue, a pelicy. Instead it should
be taken to mean that the Court pursues its policy of advancing
integration with intelligence and discretion. It is suggested the
Court realises the most effective way to oursue this policy is by, in
the main, inaction as regards direct political pronouncements.

Instead the Court has noted and analysed the various meanings of
integration and their interrelationship. Thus the Court is aware that
political integration cannot be contemplated before the econcomic
integration aspect of the Treaties is made to function., Thus the best
way for the Court to promote integraticn is to do no more and no lesgs
than its duty in protecting economic rights and enforcing economic

duties.

By doing so, such action effectively aids political integration. This
is because politlcal integration can only be the cholce of a Community
in an advanced state of economic integration. It requires a
deliberate act of will, at that stage, to go further. By promoting
economic (and legal) integration as described, the ECJ helps advance
the EC to the stage where the M8 feel ready to take the next step.

Thus ECJ action could be sald to be promoting political integration.
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Point eight discusses the relationship between the micro and macro
cases. As has just been stated 1t is bhelieved the micro cases,
precisely because of thelr domestic-law type nature, act as a catalyst
for political integration. The wmajority of macrp cases, as has also
been stated, are of a defensive and not an offansive nature. Though,
as in Van Gend, thelr outward appearance is dramatic and, it must be
admitted, their individual influence on EC law considerable, the
majority of such cases are saying no more than could be deduced with
little effort from a reading of the Treaties. They do not lead

integration in a new direction, they act to keep it allve.

It should be noted that one of the factors that makes macro cases
acceptable to EC subjects, including MS is their infrequeney. Thus
the mass of mlicro casas could he said to function as a cushien to
séften the detrimental effects defensive macro cases, and the
occasional undeniably political macro case such as ERTA, have on the

MS relationship with the EC.

Further it Is in the micro and not macro cases that the real work of
the Court takes place. The day to day solving of complex fact
situation problems is the real stuff and substance both of the law and
of the work of the Court. An analogy might be that macro cases are

the ingredients that provide am cccasional exotic meal while micro
cases are the bread and potatoces that sustain iife. Overall therefore,
taking a long term view, the steady work of the Court in micro cases

is of far greater importance to EC law than the occasional so called

dynamic decision.
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NOTES — CHAPTER VI — SECTION L

C.J. Mann, "The Function of the Judicial Decision in European
Economic Integration', (1972) p.236.

Felix Frankfurter, "John Marshall and the Judicial Function", pp.
533-557 in Philip B. Kurland (Editor); "Felix PFrankfurter om the
Supreme Court™, (1970).

Commenting on the function of the "Closest Legal Relative of the
ECJ", (A.G. Lagrange, see chapter IIT fan. 8), the United States
Supreme Court of the 1820's Robert G. McCloskey, "The American
Supreme Court", (1960), p.20 wrote, "it has been the duty of the
Court to make policy decisions.

A most valuable insight into judicial thinking in general is the
work of Supreme Court Justice Benjamin N. Cardoso, "The Nature of
the Judicial Process®”, (1921).

See also J.A.G. Griffith, "The Politics of the Judiciary", (2und
edition, 1981); Theodore L. Bécker, "Comparative Judicial
Polities", (1970); Glendon Schubert, "The Judicial Mind", (1965):
Walter Murphy, "Elements of Judicial Strategy', (1964).

F.E. Dowrick, "Qverlapping European Laws", ICLQ, Vol.27. 1978

pp.629-660. See the previous chapter for an account of his
analyais.

C,J., Mann (fmn. 1}, p.227.

See this chapter further on for details,

See also Altiero Spinelli, "The Growth of the European Movement
since the Second World War', pp. 43-68 at pp. 43-47, in Michael
Hodges (Editor), "European Integration”, (1972). Spinelli wrote,
p.43, that "The question of European unity has been recurring for

a number of centuries im the political literature of the
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Continent'. This article is hereinafter cited as Spinelli.
8pinelli (fum. 6), p.48. On national sovereignty see Karl. W.
Deutsch, “"Nationaliem and Social Communication: amn inrquiry into
the Foundations of Nationality", (1953).

Spinelli (fn. 6), p.48.

Spinelli, (fn. 6), p.49 noted that among the neutral countries
were Switzerland and Sweden.

Spinelli (fn. 6), p.49.

Spinelli (fn. 6), p.49-50. See also Jean Monnet, "Memoirs",
(1978), Part 2, "A Time for Unity", pp.215-524, where he
describes in detail his meetings with, and his opinioms of, the
statesmen of Europe.

See Monnet (fn. 11) pp. 215~524 for an authoritative analysis of
the reasons (and the forc¢es) behind REuropcaa union. It is
suggested the ideas discussed in the text arose from individuals
rather than governments.

See Chapter V (£fm, 12),

Winston Churchill — speech at the Hague Congress of 1948,

Jeremy Beutham, "Principles of Internatiomal Law', (writtem 1798
but nmot published until 1839). One chapter of this book is
devoted to a '"Plan for Universal and Perpetual Peace'. Bentham
took his argument one step beyond Rousseau and maintained that
European unity was positively in the interests of the people. He
advocated among other things free trada. See also Jean Jaques
Rousseau, "Of the Social Comtract', (1982).

N.B. It should be noted that Rousseau in his summary of Abbe de

Saint-Pierre's, "Projet de paix perpetuelle", (1756) thought the
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plan workable only if based upon the agreement of people instead
of sovereigns, See also Charles Irenee de Saint-Pierre,
"L'a'abbe de Saint-Pierre : l'homme et 1'euvre/Joseph Droust™,
(1912).

See Lord Gladwyn, "The Eurcpean Idea', (1966), pp.27-40 for a
history of early European thought on integration.

For accounts of the iIdeas of the great philogopher, Jeremy
Bentham, see M.H. James, “Bentham and Legal Theory', Northern
Ireland Legal Quarterly, Volume 24, Number 3, (1973); J.H.
Burns/H.L.A. Hart, "4n Introduction to the Principles of Morals
and Legislartion', (1982).

Immanuel Kant, "Philosophic Project for Perpetual Peace",
(1975}, see generally. That law must be based upon a federation
of free states was a firm belief of Kant. See W. Hastie, "Kant's
Principles of Politics : including his essay on perpetual peace
a contribution to pelitical sciemce”, (1891).

Gomte de Saint-Simon 1814, "De La Reorganisation de La Societe
Furopean', Comte de Saint-Simon attempted to re~organise European
unity. Oun Saint—Simon generally see Frank E, Manuel, "The New
World of Henri Saint-Simon" (1964); Felix Markham (Editor),
"Social Organisation: the science of man and other writings",
(1964 }; Ghita Icnoscu (Editor) "The Political Thought of
Saint-Simonr", (1976). August Comte — he was influenced by
Saint-Simon. He proposed a republic consisting of five great
powers and associate members including the United States of
America. It was he who first propounded the idea of common

currency. See Stanislav Andreski "The Essential Comte', (1974);
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Fdward Caird, "The 8Social Philosophy and Religion of Comte',
(1893).

See also W. Penn, "Essay towards the Present and Future Peace of
Zurope", 1693. Penn foresaw the Assembly by proposing a Eurocpean
Diet, Parliament or state.

For more madern views see the writings of Count Richard
Coudenhove-Kalergi, "Pan~Europa" 1926, and "Europe Must Unite'
(1940). Others advocating European unity were e.g. Hallstein =~
"United Europe" (1962). 8ee also Lord Gladwyn (fn. 15).

See (among others) Pierre Joseph Proudhon "De la creation de
1l'order politique™, (1927); Robert L. Hoffman, "Revolutionary
Justice: The Social and Political Theory of Pierre Joseph
Proudhon', (1972); Edward Hyam, "Pierre-Joseph Proudhon: his
revolutionary life, mind and works".

Stuart Edwards "Selected writings of Pierre Joseph Proudhon',
{1969) for an insight into the ideas of Proucdhon.

The quote is in Monnet (fn. 11) p.195.

It is submitted that the bogk by Momnet (fn. 11) should be
regarded as an important document om the origing, both
theoretical and practical, of the EC. It is stromgly arzued

that it was individuals such as Momnet who tock most credit (er
otherwise) for the creation of the EC and not govermments or law.
See also the conclusions of this dissertation in Chapter VIII. If
so, the moral values of Monnet are worthy of the most careful
study for they are part of the spirit of the law.

Monnet (fan. 11), p.310,

Monnet (fm. 11), p.359.
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with this moral overtone it would be designated a policy based on
priciple by Dworkin, (see Chapter II). ‘

it is argued (in Chapter VIII) that, as Chapters V and VI noted,
by the ECJ fulfilling their rzole in upholding union all other
major fundamental GP are more easily achieved by the EC as a
whole, e.g. Gaston Thorn in "Europe 82", (Jubilee Review), p.l0
noted "the people of Europe have seen the absurdity and the
futility of fractricidal strife. Secondly, a number of
milestones have been passed on the road to economic and political

unity. 7Thirdly, Europe is now the main source of aid to the

Third World".
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NOTES - CHAPTER VI — SECTION 2

23. A. Bredimas, ""Methods of Interpretation and Community Law”
(1978), p.181. See p.l177-184 generally.

24. L.V. Prott, "The International Judge® (1979), p.l4é,

25. Opperman, "Deutsche und FRuropische Verfassungsrechtsprechung", 6
Der Staat (1967), p.464.

26, Stuart A. Scheingold, "The Role of Law in European Integration",
(1965); A.W. Axline, "Furopean Community Law and Organisational
Development", (1968).

27a P. Pescatore, see JLes Objectifs dé la Communaute Zuropeenne
comme Principes d'Interpretation a la Cour de Justice des
Communitees’, II Miscellanea Ganshof vaﬁ der Meersch (1972},
p+«3253 on. See also P. Pescatore, "The Law of Integration"
(1974) generally. A.M. Donper "La Justice: element
d'integration. Volkenrechtelujke Opstellen aangeboden an Prof
van der Molen (1962), p:62 ~ sece also generally.

Also see Llagrange {Advocate General and co-author of Treaty),
“The Court of Justice as a factor in European Integration"
- pp.709~725. AJCL 1966/1967 at p.710.

27b Kutscher (fn. 46) p.46.

28, On political integration see generally the following:- E.B. Haas,
"The Uniting of Europe", (1958); E.B. Haas, "Beyond the Natiom
State", (1964); L.N, Lindberg, "The Political Dynamics of
European Integration', (1963)}; L.N. Lindberg and S.A. Scheingold,
"Europe's Would=be=Polity', (1970).

For a European view (the above are all American), see Sidjanski,
"Dimensions Europeenes de la Science Politique" Paris (1963).

See also "Proceedings of the Lyons Symposium” on "la Decision
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dang les Communautes Europeenes” Brussels (1969).

See also Monnet {(fn. 11); W. Hallstein, "United Europe’, (1962)
and "Europe in the Making", (1972).

Lord MacKenzie Stuart, "The Huropean Communities and the rule of
Law', (1977}, p. l4. Professor Dagtoglou C.L.J. (1973}, p. 259.
It is sugggested that aims are deliberately framed with some
obscurity.

Monnet (fn. 11), p.709.

lagrange (fa. 27), p. 709.

e,g. See Halistein (fn. 28}, "United Europe', (1962), p. 64 and
also the Chapter "The Politics of European Integration”. e.g.
Gerhard Behr, "Judicigl Control of the European Communities",
(1962}, p. 9. '"The primary objectives of the Community are
economic but their long term goal is undeniably political. The
approximation of the economic goals, the growing merger of the
national markets ianto a Common Market of the Community will, one
day, demand a similar process ou the political level"™. See also
Behr, "Development of Judicial Coutrol of the European
Communities'", (1981). See also Anuna Bredimas {(fn. 23), pp.
177-184.

It is also worth quoting again from the article in "Europe 82"
(April 82), p.10; by Gaston Thorn, 7th President of the European
Commisgsion. He wrote, "a number of milestones have been passed

on the road to economic and political wnity".

Pescatore "The Law of Intergration' (1974) p.23.

Werner Feld, "The Court of the European Communities', (1964), pp.

116-117.
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Feld {fn. 34), p. 116.

Feld (fa., 34), p. 1l16.

Feld (fn. 34), p. 116.

On ecomomic integration, see generally Denmnis Swan, "The
Economicg of the Common Market (3rd edition 1975): B. Balassa,
"The Theory of Economic Integration', (1961); J. Viner, "The
Customs Uniom Issue™ (1950), J.E. Meade and others, "Case Studies
in European Econamic Union; The Mechanics of Integration',
(1962).

The last three mentioned are generally comsidered to be the
pioneer (and classic) works on this subject.

Balassa (p.2) considered economic union as having been achieved
where there was free movement of products and factors of
production between a group of countries and also "some degree of
harmonisation of national economic policies in order to remove
discrimination that was due to disparties in these policies',

P. Pescatore, "The Law of Integration" (1974), p.23. B3ee also
pp. 23-25; See also Spinelli {(fa. 6), pp. 43-47.

See the Preamble te the EEC Treaty.

"Few do not set a higher value on money than on good faith"
{attributed).

Karl., W. Deutsch, "The Analysis of Intermational Relations",
(1968), p. 191; 8ee also pp. 191-202 "Attaining and Maintaining
Integration".

Ralf Dahrendorf, "A New Goal for Euroape", pp. 74-87 at p. 76 in
Michael Hodges (Editor) "European Integration', (1972); See also

R. Dahrendorf, (Editor), "Europe's Economy in Crisis', (1982) for




44,

45.

46.
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an up-to-date gemeral survey of the economic situation in Europe.
Barend Biesheuvel, Edmund Dell, Robert Marjolin, "Report on
European Institutions presented by the Committee of Three'
(1980), p.50; See pp. 49-55 "Elements in the Commissions

Decline"”.

‘Gaston Thorn, Furope 82, April Jubilee Review, p.l0. He wrote

also "A further cause for concern is the referendum of 1981 in
favour of withdrawal from rhe EEC by Greenland’.

K. Kutscher, "Methods of Interpretation as seen by a judge at the
Court of Juastice", p.3%9. The text can be found in "“Judicial and
Academie Conference" (27-28 September, 1976).

"Pelix Frankfurter on the Supreme Court" (fn. 2), p.357.
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NOTES = CHAPTER VI - SECTION 3

This idea of Plato's is universally known, eg it is quoted in
Robet Hyman, (compiler)} " A Dictionmary of Famous Quotations',
(1967) p.247 No62 "Our object in the construction of the state is
the greatest happiness of the whole, and not that of any one
clags". To see this statement in context see Plato, "The
Republic of Plato", (1942) (translated by Francis MacDomald
Crawford)} p. 107 "Our aim in founding the Commonwealth was not to
make one ¢lass specially happy but to secure the greatest
possible happiness for the Community as a whole'. As eg Trevor
J. Saunders (Editor), "Plato - The laws', (1970) notes p.l134,
Plato's method of setting up, and putting into effect, an ideal
society "'will usually call for an unpalatable degree of
coersion', For fuéther analysis of Plato and his views on this
topic, and also his views on other questions relating to society
see eg Robert W. Hall "Plato', (1981). There are of course
numerous analyses on Plato in print.

Henry G. Schermers, "Judicial Protection in the European
Communities", (1976), p.20.

Hans Josef Ruber, "Der Gerichtshof Der Eurapaischen
Germeinschaften und der Konkretislerung allgemeines
Rechtsgrundsatze' (1970), pp. 25-33. See also, for the content
of the compelling legal principles accepted in Western Europe
Ernst—-Werner Fuss, "Die Europaischen Gemeinschaften und der
Rechtsslaatsgedanke', p.17.

Jean Victor Louis, "The Community Legal Order," (1980), p.h7.
Schermers (fm. 49), p.20.

Akos Toth, "The Individual and Gommunity Law", Volume I, p.88 in
¥y
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"legal Protection of Imdividuale in the European Communities"
(1978), Volumes I and IJ. N.B. All further citations refer to
Volume 1; M. Hilf, 'The Protection of Fundamental Rights in the
Community" p.l47 in F.G. Jacobs (Editor), "European Law and the

Individual," (1976).

Virally, See Chapter IV, (fn. 8).

43/75 Defrenne v SABENA (1976) ECR 455. (2nd Defrenne Case).

See Waldoek, Chapter IV, (fn. 13).
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NOTES - CHAPTER VI -~ SECTION 4

Kutscher (fn. 46), gives an excellent preparatory analysis of
basic interpretive methods, pp. 5-6. "European jurisprudence has
not so far developed aay doctrine of legal interpretation which

could be described as couforming to an opinio communis.

Nevertheless, there is a common body of scarcely disputed'
concepts of the methods of interpreting law. You have to start
with the wording of a provision, with its ordinary or special
meaning. The Court can take into account the subjective
intention of the legislature and the function of a rule at the
time it was adopted. The provision has to be interpreted in its
context and having regard to its schematic relationship with
other provisions in such a way that it has a reasonable and
effective meaning. The rule must be understood in connection
with the economic and social situatiom in which it is to take
effect. 1Its purpose, either considered separately or within the
system of rules of which it is part way be taken into
consideration. Considerations based on comparative law are
admissible or necessary. In new fields of law, the Court must
feel its way from case to case. The (above) said methods of
interpretation are applied by the Court of Justice'", The whole
article pp.5-50 is worthy of study. On interpretation of EC law
by the ECJ, see also B.G. Schermers (fn. 49), p.10 on; F. Dumon,
"The Case Law of the Court of Justice =~ A Critical examination of
the methods of interpretation", p. 7-162 and especially chapter
IV - "Methods of Interpretation” and chapter V "General Survey of
the Work of the Court of Justice in the Field of Interpretation”.

The article is in "Judicial and Academic Conference'', (27-28
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60.
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September, 1976). Anna Bredimas (fn. 23) pp. 177-184; Norman
Marsh Q.C. "Interpretation in a national and Intermational
Context" (1973); Papers given by C. Ehlermann and I. Sinclair,
"The Interpretation of Communit? Law" at University of London,
Kings College {(June 11,1976). €.J. Hamson "Méthpds of
Interpretation — A Critical Assessment of the Results" in
"Judicial and Academic Conference', (27-28 September

1976).

Schermers (fn. 49}, p.10.

Schermers (fn. 49), p.l10.

See 40/64 Sgarlata v Commission (19653) ECR 215 at 227 where the

Court stated, '"These consideratioms, which will not be discussed
here cannot be allowed to override the clearly restrictive
wording". See also Kutscher (fn. 46) pp. 17-21.

Kutscher (fn. 46), p.21 - "Historical interpretation can wean two
things: Reference back to the actual intention of the
legislature, that is a subjective historical method, or reference
back to the "objective" intention of the legislature, and in
particular to the function of a role at the time it was adopted
(an objective historical method)". See also pp. 21-22 on
Historical Interpretation generally -~ "As far as I can see there
is no trace in case law of objective historical interpretation.
This is understandable. The aims of the Treaties are an increase
in integration, an ever closer uniom among the peoples of Europe
and economic and social progress. Inte;pretation based on the
original situation would in no way be in keeping with a Community

law orientated towards the future', (paraphrased), '"Viewed as a
P P 3
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whole, historical interpretation plays only a subordinate part in
Community law; it fulfills at most a subsidiary functioun".

See 29/69 Stauder v Ulm (1969) ECR 419, p.425 consideration 51.

See also the statement by Kutscher (fn. 46), p. 9 ~ "There are a
great number of vague rules and concepts in Community law e.g.
Article 30 EEC, Article 83, 86 abuse of a dominant pesition. As
far back as 1963, at the Europaischen Arbeitslaggng in Cologne,
Von Simsen stressed that vague rules and concepts were a part of
the technique of the Treaty".

In 14/70 Bakels v Oberfinanzdirektion Munchen (1970) EGR 1001,

the Court stated that the explanatory notes made under the

Convention on Nomenclature 1950 "

cannot be ignored when the
Community provisions come to be interpreted". 8See also 30/71

Siemers v Hanptzsllant Bad Reichenhall {1971) ECR 919

consideration 5, 185/73 Hauptzollant Bielfeld v Romig (1974) ECR

607, p. 619, consideration 18.

59/75 Pubbliceo Ministero v Manghera (1976) ECR 91, consideration

5. The GCourt considered that as regards its interpretaion on
state monopolies, EEC Article 37 (1) "must be considered in its
context in relation to the other paragraphs of the same article
and in its place in the general scheme of the Treaty". 1In 85/75
Bresciani (1976) ECR 129, consideration 7, the Court stated "The
position of these articles at the beginning of that part of the
Treaty is sufficient to indicate their crucial role in the
construction of the Common Market".

This is also called the ''functional approach®. Schermers (fn.

49), p.l4; Bredimas (fn. 23), "effect utile", or the "purposive"
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approach, Iord MacKenzie Stuart (fn. 29), p. 76. Schermers, p.24
actively opposes use of term "functional',

Pescatore, "The Law of Integration" (1974), p.88 - "Contrary to a
widespread idea, this is not simply one method among others.

The rule of law being in its nature a provision with a certain
objective, the teleological method is, in the last analysis, the
decisive criteriom of every legal interpretation. This is doubly
true in the context of the Treaty which proceeds by laying down
objectives rather than substantive rules.”

Bredimas {(fn. 23), p. 178. As her book is the most comprehensive
analysis on this particular subject, her conclusion is thus
accordingly weighty. See also Schermers {fn. 49), pp. 10-19.
Lord MacKenzie Stuart (fn. 29), p. 76 - "Accordingly the Court in
seeking guidance, locks frequently to the purpese of the text in
dispute - what has now become fashionable to call the
taleological approach'.

Sce Lord MacKenzie Stuart (fn. 29), p. 72-~74; Schermers {fun. 49),
pp. 15-16; Bredimas (fn. 23}, pp. 37-40, All these authors also
make the point that the use of different official versions of the
Treaties can have some poeitive aspects. This is not disputed.
See algo the comments by Dowrick (Chapter V) on Article 164, on
the various language versious.

Lord MacKenzie Stuart (fa. 29), p.73.

Professor Lyon-Caen (1966) Revue Trimestrielle du Droit Europeen,
p. 693.

See later om in Chapter VII, Fundamental Rights, where Stauder v

Ulm (fn. 62) is extensively analysed.
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Lord MacKenzie Stuart (fn.29), p. 74.
Lord MacKenzie Stuart (fn. 29), p. 74; See 36/75 Rutili v

Minister for the Interior 1975 (ECR) 1219. See also the coming

section on limitations on judicial power. As Lord MacKenzie
Stuart says p. 74, "of these difficulties pace certain
commentators, the Court is only too well aware'.

Advocate General Gand described there as words "ambiguous =~ no
doubt intentionally ambiguous™, Cases 5, 7 and 13-24/66

Kampffmeyer v Commigsion (1967) ECR 262.

Lord MacKenzie Stuart (fn. 29), p. 75, calls them "intentionally
ambiguous”. In the Conveution presented by the drafting
committee of Experts to the govermments of the Six Member States
in 1968, it was stated that, "The Committee has not specified
what should be understood by "civil and commercial matters" nor
has it ruled on the problems of qualifying the expression by
determining the law according to which it should be
iaterpreted"”, see Bulletin of the Buropean Communities,
Supplement 12/72 English version, p.l7.

Lord MacKenzie Stuart (fn. 29), p. 75. He states that Community
law has beenr compared, as regards its development to the 18th
Century English law. Equally appropriate is USA commerce law in
the 1820's.

Dr C.D. Ehlermann, "The Interpretation of Community Law" paper
(University of London, King College, June 11, 1976).

As L.N. Brown and F,G. Jacobs, "“"The Court of Justice of the
EBuropean Communities’™, (1977) pp. 212-213 state "As part of its

teleological approach the Court not infrequently refers to the
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principle of effectiveness (1'effect utile)... In Community law
it may come to mean that "preference should be given to the
construction which gives the rule its fullest effect and maxiwmum
practical value',

See gemerally Cardeso, Griffiths, Becker and Schubert (all at fn.
3) See also Joel Grossman, "Social Backgrounds and Judicial
Decisions: Notes for a theory", Journal of Polities, 29, 1967 pp.
334-351; Jack W. Peltason "Fifty-Eight Lonely Men" (1961). All
the foregoing references are to studies of judges. (Mainly
American judges) and their influemnces. They are not studies
about the judges of the ECJ. e.g. Peltascon's book is a statement
of the way in which United States federal district court and
circuit court judges' attitudes affect their interpretation of a
vague Supreme Court edict.

Brown and Jacobs (fn. 78b), pp 190~131, consider the collegiate
character of the Court well suited to help it perform its duties.
The major advantage of a collegiate court is enhancement of its
auvthority. Other advantages are that no particular judge is
identified with a particular decision; the court as a whole finds
it easier to depart from its previous case law; judicial
independence, both of the individual judge and the court is

strengthened.

lord MacKenzie Stuart (fn. 29), p. 70 makes plain his dislike of

over-analysis of the teleological approach. See also Lord
Porter, who, in giving advice to the Judicial Committee of the
Privy Council stated, "The human mind tries, and vainly tries, to

give a particular subject matter a higher degree of definition
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than it will admit’. Commonwealth of Australia v Bank of New

South Wales, 1950 AC 591 at 628.

Kutscher (fn. 46), p. 6.

P. Pescatore, "The Law of Integration", (1974) p. 88,

Bredimas (fn. 23), p. 128.

Bredimas (fa. 23), p. 128,

Maan (fa. 1) p. 352.

Bredimas (fn. 23), p. 134. This is but one example of what is a
widespread opinion.

Bredimas (fm. 23), p. 124. 3~18, 25 and 26/58 Barbara Erzbergbau

v_High Authority (1960) ECR 1731. See also T.C. Hartley, "The

Foundations of ERC law" (1981), p. 122,

21/58 Walwerke v High Authority (1959) ECR 99.

On comparative analysis in EC law see generally Rutscher (fn. 46)
"Judicial and Academic Counference, 1976", pages 23~29.

Dumon (fa. 57), Judicial and Academic Conference, 1976, pages

106~108, Bredimas (fn. 23), pages 125-137; Toth {fn. 53), pages

86-88; W. lorenz "Gemeral Principles of Law' AJCL (1964), pp.

1-29.

Bredimas (fn. 23), p. 126. See also Usher p. 368 "The influence
of Nationmal Concepts on Decisions of the European Court" ELR
1975~1976 pp. 359-374. "At the simplest level, comparative
studies may be carried out by the Cour% staff to supply
background information relevant to the case before the Court”.

See 9/74 Casagrande v Landeshauptstadt, Munchen (1974) ECR 773.

15/74 Centra farm v Sterling Drug Ce (1974) RCR 1147; 16/74

Centra farm v Winthrop (1974) ECR 1183. It can be noted that
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reference to these studies is seen, not in the judgments, but in
the opinion of the Advocate General.

For an authoritative account of the general procedure during the
course of a case see John Usher, "European Court Practice”,
(1983).

Bredimas (fm. 23), p. 126,

Bredimas (fn. 23), p. 126.

Toth (fn. 53), p. Bé.

Bredimas (fu. 23); p. 126.

Toth (fa. 53), p. 86é-87.

Toth {(fan. 53), p. 87,

Toth (fa. 53), p. 87.

Toth (fn. 53), p. 87.

"Likewise, a general principle common tu the laws of the Member
States must remain outside the Community legal system if the
question is already governed by a yule or a principle belonging
to this gystem, which is independent of or differeﬁt from the
national principles.”

Bredimas (fn. 23), p. 125-126.
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NOTES =~ SECTION 5

100, See the following section for an analysis of the phrase
"government by judges’.

101. In point of fact, this is net quite accurate. As H.J.M. Boukema

points out in "Preservation of the Judiciary in the EECY LIEI

1985 at p.93 the Court can indicate its policy even when not

deciding cases, "The Members of the Supreme Court should be
active —~ give lectures, publish articles, teach at law schools
ete. Through these activities they can publically anncunce a
{new) policy of the Court". See alsc R.M. Dworkin, "Taking
Rights Seriously," pp. 131-149 where he argues that judicial
activism fits into the constitutiomal theory on whiclh the Western
democracies rest.

102, Lord MacKanzie Stuart (fn. 29), p. 36.

103. Bredimas (fn. 23), p. 145.

104. Bredimas (fn. 23), p. 145. See also the Chapter on Problems of

Jur isprudential Policy pp. 144~148. See also CGreer, "Political

Integration by Jurisprudence", (1969), generally.

105. A.M. Donner, CMLRev 1974 Volume II, p. 127-140 at p. 138, "The
Constitutional Power of the European Court of Justice of the
European Economic Gommunity' -~ "We should not travesty the
reality by speaking of quasi~legislation or govermment by
judges®.

106. This fact is well known see e.g. Lord MacKenzie Stuart (fm. 29),
pp. 45-46. See also Montesquieu "L'espirit des Lois" Book 2
Chapter 6 for the basis of the idea of separation of power. It
should be pointed out, however, that the systems of checks and

balances, in practice, is failimng to work (that is, the
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Commission ls weakening at the expense of the Council). See the
Report om the European Instituticns (1980) (fn. 44}, pp. 45-59.
Robert G. McCloskey (fn. 3}, p. 20.

F.A. Mann "Industrial Property and the EEC Treaty' ICLQ No. 24

{1975) pp. 31-43 at p. 43.

This article appeared in Le Monde (& widely read and influential
paper) on 24.4.1971, p. 19.

There are numerous examples of divergent opinion on ECJ decisions
e.g. see C.J, Hamson (fa. 57). His article contains critical

comments on Defrenne v SABENA (fn. 55) and 26/62 Van Gend en Loog

v _Nederlandse Administratie der Belastingem (1963) ECR 1.

McClaskey (£fn. 3), p.20.

The evil doer hates the light (attributed).

Bredimas (fn. 23), pp. 144-148. Another relevant quote was on
p.145, "The Court has been very prudent in the exercise of its
functions®.

Prott (fn. 24}, p. 146, 1Its audience is composed of Member
States, -other EC Institutions, Companies, individuals etec.

It is suggested that an appropriate analogy is the Greek legend
of Sisyphus, Xing of Corinth who was condemned in Tartatus to
roll a stone up a hill for eternity. The task of the ECJ may be
seen likewise. If the Court pushes the stomne {the EC), up the
hill towards integration too quickly the stone will roll up, out
of control and then roll down to crush the ECJ. If the Court
rolls the stome too slowly, then progress towards integration (as
directed by the ECJ) stops.

Thus the progress made towards integration is actually dictated
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by the EC and not the Court.
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NOTES - CHAPTER VI - GSECTION 6

Where 'some' Member states are mentiomed in the text without
reference to any one member state in particular, the term is used
in the collective sense; that is no one Member State in
particular is automatically included in, or excluded from, this

grouping. Further where the singular term "Member State" is
3

employed in the text, it is meant to be seen as a theoretical
model. No allusion is made to any Member State in particular.
The concept national sovereignty is of great importance for it
has a profound effect on EC law. Therefore, an extensive
analysis of the concept is now given. Andre M. Denner, "The Role
of the Lawyer in the European Community" (1968) pp. 22-23

wrote that, "Natiomal sovereighty .,. is in large part a legal
work of art. It was conceived by the Capetian lawyers and
perfected by the crown lawyers of the sixteenth and séventeenth
centuries™., A more extensive discussiom of the history of
sovereignty was by Djura Nincid, "The Problem of Sovereignty in
the Charter and Practice of the UN'", (1870), pp. 1-3. Note 4
page 3 is quoted below.

"Bodin is usually considered to be the founder of the modern
theory of sovereigty and his famous "Six Livres da la Republique"
to provide the first comprehensive formulation of that theory. A
century before Bedin, however, we find the following fairly
accurate definition of sovereignty; "Souverain est celui dont la
seigneurie ne releve d'aucume autre seigneurie'. (8ee Redslob,
"Traite du droit des gems", Paris, 1950, p.73). Francisco de
Vitoria also seeks to elaborate the notion of State and the

concept of independence (... est per tatum, id est quae non est
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alterius rei publicae pars, sed quae habet proprias leges,
proprium consillum et proprios magistratus). Classical,
nonetheless, remains Badin's definition of a State as the "droit
governement de plusisurs menages et de tout ce qui leur est

propre avec puissance souberaine,"

and of sovereignty as the
"absolute and perpetual authority of a State” ("les Six Livres da
la Republique de” J. Bodin, Angouin, Paris, chez Jagues du Puys,
1576, Cf. L.I.IX.125). Charles L'Oyseau, who is a generation
younger than Bodin, seeks to probe somewhat more deeply into the
egsence of sovereignty: "... la souverainete est du tout
ingeperable de 1'Estat, duquel si elle etait ostee, ce ne serait
plus en Estat et celui qui 1'aur%it, aurait 1'Estat en tant et
pour tout gu'il aurait la Seigneurie souveraine ... Car enfin la
Souverainete gst la forme qui donne l'estre a‘l'Estat VOir meme
1'Estat est ainsi appele, per ce que la Souverainete est le
comble et periode de puissance ou il fait que 1'Estat s'arrete et
s'etablisse”., (Ch. L'Oyseau, Parisien, "Traicte des
Seigneuries’, Paris, 1609, pp. 24-25). It will be observed that
in these writings sovereignty already appears as an essential and
substantive attribnte of state power, as the attribute which
endows it with the quality of "state" power which tends to become
synonymous with that power and with the State itself. Grotius
and Pufendorf hold similar views on sovereignty and on the
possibility of its being limited. Of particular interest for the
further development of the theory of sovereignty in international

law, are the writings of Emeric Vatel., 1In Vatel's opinion, the
P 3

State is the supreme judge of its own behaviour and its
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sovereignty is almost absolute, as not even the international
comuunity may impose its "collective" will upon indvidual States.
Vattel at the same time endeavours to define the concept of
sovereignty by posing, as the sole indispensable conditions for a
State to take its place in the international community, that it
be 'genuinely sovereign and independent, which means that it
should goveran itself, through its own authorities and under its
own laws". (Vatel, "Ta droit de gens ou principes de la loi
naturelle, apliquee a 1a conduite et auz affaires des nations et
des souverains'. London, 1758, p. 18). Vatel, it will be seen,
equates sovereignty with independence, and then eclearly sets
forth the meaning of both concepts',

Modern definitions of sovereignty are as follows ~ Nincid {(ibid)
p-2, "The essence of sovereignty is constituted hy the
independence of state power from any other power'; D.D. Raphael,
"Problems of Political Philosophy", (1976), p.55, "Soveréignty
means supremaecy. To say that a state is sovereign is to say that
its rules, the laws, have final authority. While the rules made
by other assocations or comunities are subordinate to the
authority of the state's rules'"; Raphael, also (p.55) raises an
interesting point when he speaks of the need (according to some
theorists) for a definition of political sovereignty in terms of
power instead of legal authority. However, as yet political

"simply a confusion'.

sovereignty is according to Raphael
118. Spinelli (fn. 6), p.65.
119. Spinelli (fn. 6), p.65.

120, An interesting analogous situation was the problem facing the US
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Supreme Court in the late 18th and early l9th Century as to the
scope of their power under the constitution. Bee McCloskey (fn.
3), Chapter 1, "The Genesis and Nature of Judicial Power', and

Chapter 2, "Establishment of the Right to Dacide",

121; Peter Wallington and Jeremy McBride, "Civil Liberties and a Bill
of Rights'", (1976), p.29. "Our overall assessment is that judges
today are rather cautious men... and conservative in théir
views".

122. This is a noteworthy factor in the "struggle" of the ECJ against
member states. See Chapter VIII for further explanation.

123. H. Lauterpacht, "The General Works", Volume I (1973), p. 443.

124 . Lauterpacht (fn. 123), p. 443. The following quote is, due to
the importance of the points within to EC law, given inm full, "In
recent yedars criticism of the sovereignty of the State as a
characteristic trait of International law has abated. In the
years which followed the World War, this criticism spread to the

point of becoming almost popular, and of being applied without

discrimination. To & certain extent that has sapped its

strength. Secondly it has produced in Intermational

Institutions, which one thinks of as potential brakes on the
sovereignty of the State, a continual and visible regression.
Thirdly, there has arisen the development of the ommipotent power
of the State, directly as a political ideology in certain
countries, indirectly and by necessity in others. All these
factors have contributed to the rvestoration of power, if not the

prestige of the sovereignty of the State,

125a Rutsgcher (fm. 46), p. 31.
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125b Lauterpacht (fn. 123) p. 443.

126 Douglas Bence and Clive Branson, "Roy Jenkins ~ A Question of
Principle?", {1982), p. 221,

127a Andre M. Doumer {(fm. 117}, p. 22

127b Andre M. Domner (fn, 117), p. 22. It is suggested that the quote
by Ninecic (fn. 117) in his Introductioun is of equal relevance for
EC law. "The problem of sovereignty is undoubtedly one of the
most fundamental problems of Interpmational law and International
relations in general'.

127¢ Walter Murphy and C. Hermann Pritchett, "Courts, Judges and
Polities™, (1961}, p. 7.

127d Becker (fn. 3), p. 345.

128 232/78 Commission v France (1972) ECR 2729, (Sheepmeat case).

129 Report of the Renton Committee on the Preparation of Legislation
(1975) Command 6053). See p. 19.
"We conclude that acts drafted im a simpler, less detailed and
less elaborate style than at present would present no great
problems providing that the underlying purpose and the general
principles of the legislation were adequately and concisely
formulated. The real problem is one of confidence. Would
Parliament be prepared to trust the courts? We refer again to
the evidence given by Lord Emslie and Lord Wheatley: "It is
probably the case that legislation in detail is resorted to
because Parliamentarians harbour the suspicion that judges cannot
be trusted to give proper effect to clear statements of
principle. This with respect is wholly unfounded™.

130. Anna Bredimas {(fn. 23), p. 147,
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"Report on European Institutions presented by the Commiktee of
Three to the European Council", (fn. 44), p. 63.

Anna Bredimas (fa. 23), p. l47.

Lord MacKenzie Stuart (fm. 29), p.78. It is suggested that the

rest of the Court is equally aware of its critics.

134.1L.B. Bodin, "Govermment by .Judiciary" Political Science Quarterly

135.
136.
137.
138.

139‘

140.

141,

142,

143,

1911; J.P. Colin "Gouvernment des Juges" (1960), There are also
other works that have helped the term come into being.

Dumon {fn. 57), p. 5. See pp. 55-58 on "Govermment by the Court'.
H. Kelsen, "“The Pure Theory of Law' (2nd edition, 1967), p. 349.
Anna Bredimas (fn. 23), p. 149, note 2.

H. Schermers (fn. 49), p. 57.

Anna Bredimas (fn. 23), p. 179; J. Dugard, "The South West
Africa/Nambia Dispute' (1973), p. 36. .

H.J. Boukema, '"Preservation of the Judiciary in the EC" LIEL

1980, p. 85, pp. 87~98.

Quoted by D. Swann (fn. 38), p. 11.

Kutscher (fn. 46), p. 11.

P. Pescatore '"les Objectifs de la Communaute Furopeen comme
Principes d'Ihterpretation dans la Jurisprudence de la Cour de
Justice'" in Miscellanea W.J. Ganahogﬁan der Mersch, Volume II,

p. 325.
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NOTES - CHAPTER VI - SECTION 7

43/75 Defrenune v SABENA S.A. (1976) ECR 455. (Second Defrenne

case)

Eric Stein, "lawyers, Judges and the Making of a Comstitution"
pp. 771-796 in Herbert Berstein/Ulrich Drobnig/Hein Kotz
(Editors), "Festschrift fur Konrad Zweigert" (1981). Stein made
a major survey of "more than a thousand opinions" (p.773) but
selected only ten cases for analysis as "major cases in which
constitutional law was made" (p.773).

E.G. 3 out of 4 cases in this particular section were also among
the ten cases chosen by Stein (fa. 145).

26/62 Van Gend en Loos v Nederlandse Administratie der

Belastingen (1963) ECR 1. To avoid unnecessary repetitiou, no

footnotes will be given every time the case name is mentioned in
the text, save where a direct quote is taken from the case.
Pierre Pescatore "The Doctrine of Direct Effect; An infant
disease of Community Law;" ELR 1983 Vol 8 No 3 pp. 155-177 at p.
156,

Van Gend en lLoos Case (fn., 147a) Question 1, p.3.

Lord MacKenzie Stuart {fmn. 29), p.18.
Jord MacKenzie Stuart (fn. 29), p. 19. On the subject of
submissions by M8 See the articles by K. Mortelwmanns

"Observations in the cases govermned by Article 177 of the EEC

Treaty; Procedure and Practise" 16 CMLRev 1979 pp. 537-590; C.A.

Chrisnam and K. Mortelmanns "Observations of Member States on the

Preliminary Rulings Procedure before the Court of Justice of the

European Communities: some Analytical and Comparative Remarks',

pp. 43-6% in David O'Keefe and Henry G. Schermers (Editor)
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"Essays in European Law and Integratiom', (1982).

Hamson (fa. 57), p.9.

Pescatore (fn. 147b), p.156.

Stein (fu. 145), p.781.

Stein (fn., 145), p.781.

Anna Bredimas (f£n. 23}, p.l45; L.V. Prott, {(fn. 23), p.l46.
Anna Bredimas (fn. 23), p.l145. 1It should be noted that this
particular case, Van Gend is an exception to this theory. See
however the other cases in tﬁis section.

Hamson (fm. 57), p.8 was of the opinion that "a hesitant or
timorous Court could, I think, have legitimately declined
jurisdiction upon the ground of any of the preliminary objections
propogsed to it".

P. Pescatore, "The Law of Integratiom' (1974), p.87.

Hamson (fn. 57), p.l5 and p.25.

lawrence M. Friedmann, "A History of Americam Law'" (1973), p.231.
Friedmann (fn. 158), p. 231.

Felix Frankfurter, "Felix Frankfurter on the Supreme Court';
Editor Philip B. Kurland, (1970), p.539.

The phrase was used of the Supreme Court by A.G. Lagrange (See
Chapter III).

Lord MacKenzie Stuart (fn. 29), p.23.

Van Gend en Loos (fm. 147a) p.l2.

Van Gend en Loos (fmn. 1l47a) p.l2.

Stein (fn. 145), p.777.
Stein (fn. 145), p.79%.

Pescatore (fn. 147b), p. 158,
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Van Gend en Loos (fn. 147a), p.12Z.

Pescatore (fn. 147¢), p.158.

See the table (appendices) where it is shown that in the ten
constitutional cases analysed by Stein (£fm. 145), the position of
the Advocate General on major constitutional issues (as opposed
to his views on other points) are taken up by the Court in all

ten cases except Van Gend. See also A. Dashwood, "The Advocate

General in the Court of Justice of the Buropeam Communities,

Legal Studies 1982, p.202,

Hamson {(fa. 57), p.9.

Stein (fn. 145), p.776.

Hamson {fn. 57), p.9. See also Brown and Jacobs (fn. 78b), p.35
who quote W. Feld. TFeld remarked, "The broad knowledge possessed
by some of the justices in the field of economics, finance and
administration may be a significant factor in arriving at
decisions which tramscend narrow judicial considerations',
Pescatore (fm. 147b), p.157.

Pescateore (fn. 147b), p.157.

P. Pescatore, "The Law of Integration" (1974), p.87.

Hamson (fn. 57), p.25.

Murphey and Pritchett (fm. 127c), p. VII.

Karl Deutsch "The German Federal Republic" in Roy Maerides and
Robert E. Ward (Editors)" Modern Political Systems; Furope"
p.358.

To date {April 23 1983) the case has gone on appeal in the UK.
There has since- been concluded a new fishing agreement between

the MS. It could be argued that the action by Kent Kirk, using
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the ECJ as a '"threat' provoked or embarrassed the MS into
agreeing this policy.
Theodore L. Becker (fn. 3), p.347.

E.G. F.E. Dowrick, "Overlapping European Laws', ICLQ 1978, Volume

27 pp.629-660, p.630 wrote that this was a dynamic ECJ decision.
Hamson (fn. 57), p.10.
Pescatore, "The Law of I[ntegration" (1974), p.87.

6/64 Costa v ENEL (1964) 585, 17/67 Neumann (1967) ECR 456.

106/77 Amministrazione delle Finanze dello Stato v Simmenthal,

(1978) ECR 629.
Peacatore (fn. 147b), p.156.

Simmenthal Case (fn. 176a), p.645-6.
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NOTE3 — CHAPTER Vi ~ SECTION &

1772 Costa v ENEL {fn. 175).

177b Costa v ENEL (fn. 175) p.593,

177¢ Costa v ENEL (fn. 175), p.59%.

178. lord MacKemzie Stuart (fn. 29), p.l6.

179. P. Pescatore, "The Law of Integration” (1%974), p.85.

180, Anna Bredimas (fn. 23), p.l45.

181. P. Pescatore, "The Law of Integration" (1974), p.87.

182. P. Pescatore, "The Law of Integration" (1974), p.%.

183. P. Pescatore, "The Law of Integration"™ (1974), p.%. It should
be noted that the opintons of Pescatore are quoted at length
because, as a judge of the ECJ, these opinions produce valuable
insight into the judicial mind.

184, To quote again from Pescatore, "The Law of Integration” (1974),
p.92, "Van Gend en Loos is and remains the Magna Carta of the
doctrine of direct effect’.

185. Jord MacKenzie Stuart {fn. 29), p.78.

186. P. Pescatore, "The Law of Integratiom" (1974), p.%4.
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NOTES ~ CHAPTER VI - SECTION 9

43/75 Defremne v SABENA (1976) ECR 455. (2nd Defrenne Case) 1876,

Defrenne v SABENA (fn. 187a) p.457.

Defrenne v SABENA (fn. 187a) pp.457-8.

Defrenne v SABENA (fn. 1872} p.48l consideratiom 1.

Defrenne v SABENA (fn. 187a) pp.481-2 consideration 4 and 5.

Defrenne v SABENA (fn. 187a) p.492.

Defrenne v SABENA (fn. 187a) p.492.

Defrenne v SABENA (fn. 187a) p.492.

Hamson {fn. 57), p.l5.

Hamson (f£n. 57), p.l5.

HBamson (fn. 57), p.18.

Anna Bredimas (fn. 23), p.l46.

Schermers (fn. 49), p.44.

Hamsom (fn. 57), p.l5.

Lord MacKenzie Stuart (fn. 29), p.26.

Hamson (fn. 57), p.l5; Schermers (fn. 49), p.44,.

Schermers (fn. 49), p.44.

Salleilles, "De Le Personnalite Juridigue'" the quote is taken
from Cardoso (fn. 3). p.45. The full quote (pp. 45-46) is ""One
wills at the beginning the results; ome finds the principle
afterwards; such ig the genesis of all juridical comstruction.
Once accepted the construction presents itself, doubtless in the
ensemble of legal doctrine, under the opposite aspect. The
factors are invested. The principle appears as am initial
clause, from which one has drawn the result which is found

deduced from it".
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202.
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204.

205.
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NOTES - CHAPTER VI ~ SECTION 10

22/70 Commission v Council (1971) ECR 263 (The ERTA Case). For

articles on this case, see Winter "Annotation of the ERTA case

22/70" 1971 CMIR p. 550-556. See also Brinkhorst (1970} SEW

479-484, Also see the comments of Pescatore in The Law of
Integration (1974), pp.ltl.

Pescatore (fn. 199) p. 86.

The ERTA Case (fn. 199) pp 276-7, considerations 38-41.
(paraphrased)

Winter (fn. 199), p.5351.

Winter (fn. 199), p.551.

Pescatore (fn. 199), pp. 87-88.

See Winter's article generally. He also notes that the Court
gave the Commission more than it actually asked for p. 551; "The
Court offered more than the Commission had bargained for".

Walter Van Gerven; 'De grenzen van de rechterlijke fuuctie, ean
et gevaar van overschrijding, in het Europese Recht",
Rechtsgeleerd Magazijn Therius (1974) p.645. Van Gerven was of
the opimion that the Court would prefer to apply legal principles
in cases where it has a choice to apply either such principles or
an express treaty provision. He cites the 25/70 Koster Case
(1970) ECR 1173 as an example. Schermers (fn. 49), p.23 supports
this opinien but only for cases where the Treaty provisions and
the legal principles do not comflict.

Anna Bredimas (fn. 23), p.l4s.

Anna Bredimas (fn. 23), p.l45-146.

Winter (fn. 199), pp.400-401.
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NOTES — CHAPTER VI -~ SEGCTION 11
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Introduction

This chapter deals with the use, by the ECJ, of GP in the series
of cases concernimg fundamental rights. The issue of fundamental
rights has, over the past decade, become one of great importance
to legal orders in Europe and to EC law in particular.l With
regard to this dissertationm this subject has several points of

interest which, as will be shown, justify a chapter on

Fundamental Rights.
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The GP of Fundamental Rights - an Explanation

The GP of fundamental rights has, in the eyes of various people,
changed in weight. In the early seventies the principle bacame
go important that it was the main issue in Community law. This
situation was recognised by Hilf, He wrote, "The absence of a
catalogue of fundamental rights in the Community seems to be the
outstanding feature of the Community treaties. And this seems to
some on the Continent sufficient reason to pass a negative

2
verdict on the Commumity Legal Order."

It seems relevant, in view of the weight of the GP of fundamental
rights, to give an explanation of the basic concept as a
necessary preliminary to examining its initial teception into

BC law.

As Hilf observed, a definition of such a complex concept is a
difficult task.3 This task is made easier as fundawental rights
can be linked to GP. If there were a generally acceptable
definition of what comnstitutes a fundamental principle, as
opposed to which principles are fundamental, it might be that
fundamental principles are principles which people subjectively
believe are closely linked to values. In law it might be said
that fundamental principles are thogse GP with a close attachment

to moral values such as justice. Fundamental rights are of a

similar ilk. They are principles based on values relating to the

human being. Such values, being too general to aobtain action im

their own right, are therefore crystalised into specific
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principles, which in turn are directly applicable to fact

gituations.

In relation to a legal system, fundamental rights are all those
legal rights and situatioms which must not be viclated by an
action of the public authorities, whether by the legislature, the
executive or the judiciary.4 These rvights can be classified into
two basic categories, negative rights and positive rights.5
Negative rights are basic political righté. Such rights require
that authorities and other persoms ghould not interfere when the
holder of these rights chooses to exercise them. They are thus
rights of a defensive nature. Stein and Shand claim such rights
can be safeguarded in amy country, whatever its economic

6
situation. Positive rights are wmainly economic and social
rights. Their implementation depends upon the state of the
economic and social development of the individual country. Such
rights are more aggressive or offensive in nature, for example

the right to demand enkrance to state universitiesg. It 1s the

latter rights that are most relevant to EC law.
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FR in EC Law

As there are no provisions in the Treaties specifically dealing
with fundamental xrights, not uvunaturally the question first
entered the EC through the casas.7 In dealing with cases on this
gsubject it is helpful to split them into two definite groups,
those in which the plea invoking FR was Tejected and those in
which the plea was given credence. Cases in the first group
included the Stork Cage, the Second Rubhrverkohlen Case and the

8

Sgarlata Case.

In Stork the plaintiff, a German company sought the annulment of
a decision of the High Authority of the ECSC which had an adverse
effect on its business operations. In support of its claim,
Articles 2 and 12 of the Basgic Law of the Federal Republic of
West Germany were invoked. This guaranteed the free development
of the human personality and the unhampered exercise of one's

profegsion.

In the Second Ruhrverkohlen Case similar decisions of the High

Authority were at stake. One of the plaintiffs, Firma Nold
invoked Article 14 of the Basic Law of the Federal Republic which

guaranteed the right to private property.

In Sgarlata, various ITtalian citrus fruit producers sought the
annulment of a number of EEC Regulations dealing with
agricultural matters. To support their argument that Article

173 EEC should be interpretad to give them standing to challenge

Al
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the Regulations, basic rights were again invoked. However; they
were introduced into the arguments not as components in a
congtitutional system but as '"fundamental principles applicable
in all Member States™. Pescatore noted, '"that the plaintiffs

did not develop their arguments further".9 Neither did the Court
nor the Advocate General attempt to investigate this plea. This
was a possible flaw in the ECJ's actions for as Usher has stated,
"the Court is not dependent solely upon the arguments which the
parties choovse to put before it".lo In all cases the arguments
of the plaintiffs were rejected. The grounds were that the Court
had competence only to apply Community law, and that therefore it
did not have Lo concern itself with rules of natiomal law.

Having thus dismissed these argumeunts, the further question,

whether similar guarantees were provided by the Community itself,

was ignored.

Why did the Court reject the arguments of the plaintiffs in all
these cases? There are several reasonms, it is suggested, for

such action.

The first reasonm is simply that the Court was totally unprepared

for the question to arise at all. As Pescatore has stated, “one

way even wonder how a problem concerning human rights could

possibly arise in an organisation whose tasks are mainly of an
11

economic, social and technical nature. Secondly, an

examination of the interaction between Community law and

fundamental rights by the Court convinced them that the concept




was of little relevance to Community law. Pescatore, in an
article written after the cases cited above had been heard by the
Court wrote, "These examples tend o show that ... the protection
of fundamental rights and freedoms will never become a question
of paramount importance in the Communities”.12 A third reason is
the general attitude, as opposed to intelleetual schema, of the
ECJ. As Chapter Il suggested the Court has a conservative
atkitude, due both to the general nature of courts and the
specific character of the ECJ. Pescatore in his defence of the
decisions in the first fundawmental rights cases referred to "This
purely defensive attitude of the Court...“13 Thus the Court
would tend to reject any new and potentially disruptive element,
as the "introduction of appraisal criteria drawn from the
constitutional law of one Member State would result in

14
compromising both the unity and the efficacy of Community law'.

The fourth reason is self-explanatory in wview of the role of the
Court as guardian of the Treaty, "the problem of basic rights
arose for the first time ir the case law of the Court of Justice
aiid this in a very typical way: to evade the provisiong made by
the Community authorities, some litigants Invoked the guarantees
15
given by their national constitutions'. Thig reason is,
gtrictly speaking mot a proper one for a Court to comsider, as it
is irrelevant to the walidity, or otherwise, of the plaintiffs’
case. However, it is an excellent illustration of the working of

the judicial mind. It supports the argument that EC law is a

struggle between various parties. The Court thus would tend to
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reject such individual pleas in order to safeguard the overall
good of the Community. The £ifth reason is that, as stated, the
cases, with the exception of Sgarlata, invoked natiomal
guarantees. Thig provoked concern by the Court for the primacy
of Gommunity 1aw.16 To sum up it could be said that the ECJ saw
the first FR cases as micre cases. ¥urther they routinely

allowed the GP of integration and primacy to override what they

thought were GP of Municipal law.

In fairness to the Court however, it should be noted that

logically, on the Van Gend/Costa v ENEL doctrines that Community

law is a distinct, independent legal order, national law must be
irrelevant to measure or judge the legality of EC 1a‘w.17 Primacy,
being a prineciple of Community law closely related to integration
would be given more weight, in such circumstances, than the

. 18
seemingly unimportant concept that the nationmal laws contained.

Overall, therefore, the attitude of the Court to the above cases
is readily explicable. The next set of cases to be examined

however will show a marked change in attitude. What caused this
change of attitude by the ECJ, this expiation for their "sins of

19
youth".

The reasons are as follows. In brief, certain events took place
which resulted in the concept of fundamental rights becoming a
threat to Community fundamental principles. The events in

question were doctrinal discussions that developed in Italy and
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Germany and which eventually regulted in judicial disputes in
both countries. The Italian Corste Comstituzionale in its
decision of 18 December 1973 refused any national control over
secondary rules of Community laﬁ. It reserved, however, the
possibility to question the basic act of ratification should the
Community interfere unlawfully with the riphts of its citizens.zo
On the same subject, and of greater political importance, was the

21
majority opinion of the Bundersverfassungsgericht.

The majority said: "Article 24 of German basic law dces allow a
transfer of sovereign powers to am interstate organisation. But
there are limits. Article 24 does not open the way to altering
or affecting the inalienable and egsential part of the

congtitutional structure of the Basic law, including, beyond any
doubt, the system of protection of fundamental rights. The new

organisation should have at least an equivalent system and in the

opinion of the five judges this 1s not yvet the case for the EEC.

The case law of the ECJ may have its merits, but as long as the
Community does not have g codified catalogue of Fundamental
Rights which have been approved by a Parliament, which is
generally applicable and is equivalent to that contained in the
Basic law, the Constitutional Court will retain its powers to
control Community law {or more precisely to control acts of the
German public authorities such as lower courts applying for
Community law) in respect aof the fundamental rights guaranteed in

the Basic law. The Constitutional Court does not claim ko be
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able to invalidate Community law which would in any case remain
effective for eight other Member States. But it maintains its
power to declare such a conflicting rule of Community law as
inappropriate within the territory of the Federal Republic of

Germany'.

These decisions Bad implications of enormous importance to the EC
and thus to the ECJ. Pescatore stated them clearly, "Such
notiona net only justify the introduction of national concepts,
but they result once again in the affirmation of the primacy of
the nationmal constitutional comncepts and provisions over
Community law. This left the door wide open for challenging yet
again the very basis of Community law".22 Thus fundamental
rights comstituted a direct and dangerous threat to the
fundamental principles of Commumity law; the autoncmy and primacy
of the legal order., Such threats, as various analysts noted,
demanded a speedy response from the EC. Pescatore wrote, ''To
prevent such developments, it became urgent to draw up, within
the Communities, a system for protecting such rights."23 Hartley
stated, "it became imperative for the European Court to take

24
action to head off a possible "rebellion™."

In this light the probable subsequent intentions of the ECJ in
the following cases becomes clearer. The objective ¢f the Court
is not primarily to promote fundamental rights but to defend
fundamental Community principles and thus protect both the

Community itself and the process of integration. The following
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cases will now be examined:

Stauder, Internationale Handelsgesellschaft, Nold, Rutili and
25
Hauer v Land Rheinland-Pfalz.

The Stauder v Ulm case was as follows: On February 12, 1969 the

Commission authorised the Member. States to make butter available,
at reduced prices, to certain groups of comnsumers receiving
gocial assistance, where their income did not permit the purchase
of butter at normal prices. Article IV of this decision, in the
German version, stated that, '"The Member States shall take all
measures necessary to ensure that ... the beneficiaries of the
measures provided for in Article 1 receive the butter omly upon
the presentation of a voucher issued in their nrame." The
plaintiff was entitled to recesive the low cost butter but felt
that the conditions of the offer conmstituted a violation of human

dignity.

Thus the Verwaltungsgericht SBtuttgart requested a preliminary
ruling. The relevant question as regards this chapter was
whether the original version of the German text violated the
basic human rights of Mr Stauder {(the right ﬁot to be
humiliated), and in particular whether the ECJ would have to

apply such human rights.

The Court held that, "the provision at issue contains nothing
capable of prejudicing the fundamental human rights enshrined in

the general principles of Community law, and protected by the
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26
Court'.

The case itself was solved on the basis of the principles of
interpretation applicable in such cases of disagreement between
different linguistic versions of the same text. Thus Mr Stauder

was nat required to disclose his name.

Yet the last statement gquoted from the judgment contains one
essential difference from previous decisions. By uge of general
principles it had filled the gap in Community law as regards

FR., Thus if a threat to "basic rights'" had been .sustained it

would have bsen upheld.

Though basic rights or FR was now within, or to put it more
accurately, overtly recogunised in Community law, the concept
needed clearer definition. Furthermore, the weight of this new
concept via a vis other Community principles was also in doubt.
More cases were needed to begin to tackle these tasks. The next

chance came in 1970 with the advent of the Internationale

Handelsgesellschaft case.

The facts of the case were as follows: Intermationale
Handelsgesellschaft obtained an export licence for 20,000 tons of
cornflour, valid until 31 December 1967. On the grounds of
Article 12, paragraph 1(13} of Council Regulation 120/67 EEC of
13 June 1967, a deposgit on 0.50 units per tom was required as a

guarantee that the export would be realised. When
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Handelsgesellschaft did not export the full amount of cornflour,
a notice for forfeiture of the deposit of 17.026,47 DM was then
served. Handelsgesellschaft maintained before the
Verwaltungsgericht that such a forfeiture was unconstitutional.
From 1966 ounwards the Verwaltungsgericht Frankfurt am Main had
declared certain similar regulations invalid without calling for
a preliminary ruling. 7This time, however, the Court referred two
questions to the ECJ:

"l) Are the obligations to export, laid down in .... Regulation
No.12Q/67 EEC....., the lodging of a deposit, upon which
such obligation is made conditional, and forfeiture of the
deposit, where exportation is not effected during the period
of validity of the export licence, legal?

2) In the event of the Courts confirming the legal validity of
the said provision, is Article 9 of Regulation No.273/67
BEEC.¢eavus, legal in that it excludes forfeiture of the
deposit only in cases of force majeure?"27

The Court observed, after much analysis, that it was a matter of

ordinary economic discipline aiming to regulate the Communities

external trade with z minimum of restriction and therefore no
basic perrogative was at issue, "It follows from all these
considerations that the fact that the system of licences
involving an undertaking, by those who apply for them, to import
or export, guaranteed by a deposit, does mot violate any right of

a fundamental nature. The machinery of deposits constitutes aa

appropriate method, for the purposes of Article 40(3) of the

Treaty, for carxrying out the common organisation of the
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agricultural markets and also conforms to the requirewments of
28
Article 43."

Once again the actual decision stated no fundamental rights were
at issue. However, the chance had been taken to clarify both the
meaning and weight of fundamental rights. "Therafore the
validity of a Community measure or its effect within a Member
State cannot be affected by allegations that it runs counter to
either fundamental rights as formulated by the constitution of
that State or the principles of a nationsgl constitutionai

gtructure.”

"However an examination should be made as to whether or not any
analogous guarantee inherent in Community law has been
disregarded. In faect respect for fundamental rights forms an
integral part of the gemeral principles of law protected by the
Court of Justice. The protection of such rights, whilst isspired
by the counstitutional traditions common to the Member States,
must be ensured within the framework of the structure and
objectives of the Community. It must therefore be ascertained,
in the light of the doubts expressed by the Verwaltungsgericht,
whether the system of deposits has infringed rights of a
fundamental nature respect for which must be ensured within the

29
Community system™

. There are several features of the argument of the Court worth

noting. First and foremost, it firmly squashes any threat to the
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primacy of Community law., The Court strougly emphasises ths
autonomy of the legal system and rejacts the introduction into
Community law of all concepts drawn from mnatiomal constitutional

30

law.

Secondly, it clarified its previous reference to basic persomal
rights in the general principles of Community law by speaking of
"general principles of law" as such. Thus the ambit of
fundamental rights is considerably broadened. This brings in the
constitutional traditions of the Member States as part of the
Community law. However, the Court makes it clear that national
constitutional traditions only "inspire" FR not give them
validity in EC law, such rights deriving their validity solely
from the Treaty. At the same time, it gives an assessment of

the relative weight of such rights. They "must be ensured within
the framework of the structure and the objectives of the
Community." A further important point brought about is that it
will be the ECJ itself that sets the boundaries of fundamental
rights. As Pescatore stated, it being understood that it is for

31
the Court of Justice to define their aectual content."

The pext case of importamce regarding fundamental rights was

Firma J. Nold K.G. v Commission. The basic question arose from

European Court procedure Locus Standi. On the related topics of

Human Rights, Community law and GP, the Court said, "As the Court
has already stated, fundamental rights form an integral part of

the general principles of law, the observance of which it ensures.
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In safeguarding their rights, the Court is bound to draw
inspiration from constitutional traditions cowmon to the Member
States, and it cannot therefore uphold measures which are
incompatible with fundamental rights recognised and protected by

the Constitutions of these States.

Similarly, internmatiomnal treaties for the protection of human
rights on which the Member States have collaborated or of which
they are signatories, can supply guidelines which should be
followed within the framework of Community law."32 On the more
specific Human Rights of property and commerce, the Court stated,
WIf rights of ownership are pratected by the comstitutiomal laws
of all the Member States and if similar guarantees are given in
respect of their right freely to choose and practice their trade
or professiom, the rights thereby guaranteed, far from
constituting uafettered perogatives, must be viewed in the light
of the social function of the property and activities protected

thereunder.

For this reason, rights of this nature are protected by law
subject always to limitations laid down in acecordance with public

interest.

Within the Community legal order it likewise seems legitimate
that these rights should, if necessary, be subject to certain
limits justified by the overall objectives pursued by the

Commanity, on condition that the substanece of these rights is
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33
left untouched.™

The Court dismissed an application for annulment of a decision of
the Commigsion authorising uew terms of trading of the Ruhr Coal
Sales agency whereby the applicant would lose its status as a

firast stage wholesaler.

This casge led Scheuner to remark that a tradition of judge made
law has been established which introduces into Community law
general principles, requiring the respect of these fundamental
liberties which belong to the common constitutional tradition of

34
the Member States.

The Nold case has attracted both praise and c¢riticism. Hilf

noted approvingly that the Court bound the Community to these
3%

rights protected by "the" constitutions of the Member States.

The previous case judgment has spoken of traditioms common to

Tall" constitutions of the Member States.

This new statement by the Court adds wmore precision to the
definition of fundamental rights. Thus the Court will not employ
a minimum standard, that is a common denominator of all
constitutions will not be used. Instead it will observe a
maximum standard, that is it will invalidate any rule of
Community law which is in conflict with auy of the rights

guaranteed by any of the Member States constitutions.
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Hartley summed up the case thus, "Nold took two further steps
beyond Handelsgesellschaft. First it made it clear that a
Community measure in conflict with FR as expressed in the
constitutions of the MS will be annulled; second a new source of
“inspiration" for these rights was revealed : international

36
treaties."

"This tenet has three effects. It binds the Community in
relation to the Member States as noted above. Second, it binds
the Member States among thsmselves. That is, no Member State
should use its respective power without taking into account the
repercussions this may have om the legal order of the other MS.
Third, it binds the Community not to legislate in any possible
way which would be contrary to the essential rules of Member

37

States comstitutions.,"

The critical comments fall inte two categories. Again they
concern the definition of Fundamental Rights. It is argued that
acknowledging a vast variety of rights, ownership, profession,
work and other activities is not only an act of judicial
legislation but a gross misuse of the power of such judicial
legiglation. This is so as it is claimed that the decision binds
the EC to a liberal economy, the right to take such a definite

38
step being reserved for the political institutions.

A further criticism is, paradoxically, that the limitatioms

imposed on FR such as social function, public interest and
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overall objectives pursued by the Community were too restrictive.

Both criticisms, it is suggestéd, show lack of awareness of the
true intentions of the Court. On the one hand public and
political pressure demands fundamental rights which the Court has
thus acknowledged. By such action the other institutions have
not been excluded from legislation. This point is argued

further on in this chapter. On the other hand the argument
against the "open-endedness" of the limitations is attacked by
the ECJ critics. However, it is precisely by keeping such
restrictions indistimet that the Court can reserve for itself the
sale rights of further defining their wmeaning in any particular

40

case.

Further steps in FR classification and clarification are as

follows. In the case of Raland Rutili v Minister of Interior

(preliminary ruling requested by the Tribunal administracht
Paris), the following Court statement is rclevant : "Taken as a
whole, these limitations placed on the powers of Member States in
respect of conktrol of aliens are a2 specific manifestation of the
more general principle, enshrined in Articles 8, 9, 10 and 1} of
the Convention for the Protection of Human Rights and Fundamental
Freedoms signed in Rome on 4 November 1950 and ratified by all
the Member States, and in Article 2 of Protocol no.4 of the same
convention, signed in Strasbourg on 16 September 1963 which

provide in identical terms that no restrictionms shall be placed
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on the rights secured by the above quoted articles othex than

such as are necessary for the protection of those interests "in a
41

democratic society'."

In Rutili the process of integrating fundamental rights is

carried further by reference to the Convention of Human Rights.

Touis points out that it is not the Convention as such but the GP

it expresses that is invoked here.42 The Bulletin of the

European Communities 1979, however, seemed to cite Rutili as an
43

example of a reference to the Convention itself. It is

contended that this latter interpretation is correct.

4 further important case was Hauer v Land Rheinland Pfalz. It

was alleged that certain Community lasgislation, forbidding the
planting of new vineyards for a limited period, infringed the
right of property guaranteed under the German Comstitutiom. It
was said that rights of property were guaranteed in the Community
system according to the concepts common to the comstitutions of
the Member States, reflected alsoc in the First Protocol to the
European Convention of Human Rights. In determining the scope of
this right of property, the Court expressly referred to, inter
alia, provisioas of the German, Italian and Irish Ccnatitutioné.
It determined that the measure in question did not entail any

undue restriction on the exercise of rights.

The congiderations of the Court are of interest; "As the Court

declared in its judgment of the l7th December 1970,
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Internationale Handelsgesellschaft (1970} ECR 1125, the question
of a possible infringement of fundamental rights can only be
judged in the light of Community law itself. The introduction of
special criteria for assesesment stemming from legislation or
constitutional law of a particular Member State would, by
damaging the substantive unity and efficacy of Community law,
lead inevitably to the destructiom of the Gommon Market and the

44
jeopardising of the cobesion of the Community."

It was noted by the Court, in a retrospective look at its
previous judgments, that the Court had emphasised in the
Internationale Handelsgesellschaft case and '"later in the
judgment of l4 May 1974, Nold (1974) ECR 491, that fundamental
rights form an integral part of the general principles of the
law, the cbservance of which it ensures; " that "in safeguarding
those rights, the Court is bound to draw inspiration from the
constitutional traditions common to the Member States so that
measures which are incompatible with the fundamental rights
recognised by the conmstitution of these States are unacceptable
in the Community; and that, similarly, international treaty for
the protection of human rights on which the Member Statzss have
collaborated or of which they are signatories, cam supply
guidelines which should be followed within the framework of
Community law. That conception was later recognised by the joint
declaration of the European Parliament, the Council and the

Commission of 5 April 1977, which after recalling the case law of

the courts, refers on the one hand to the European Convention for
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the Protection of Human Rights and Fundamental Freedoms of
45
4 November 1950 (0Official Journmal Cl03 1977 p.1).*"

In Hauer's case the guarantees examined were the (1) European
Convention of HR; (2) the Cerman Constitution; {3) Italian

Constitution; (4) Irish Constitutiom.

The right to property is guaranteed in the Community legal order
in accordance with the idea couwmon to the constitutions of the
Member States, which are also reflected in the First Protocol to

the European Convention for the protection of HR.

Article 1 is then discussed, so is the German Grundgesetz Article
14(2), Italian Constitution Article 42(2), Irish Counstitutional
Article 43,2,112 no.20. The Qourt then stated, "Therefore in
order to be able to answer that question, it is necessary to
consider also the indications provided by the constitutional
rules and practices of the nine Member States. One of the first
points to emerge in this regard is that those rules and practices
permit the legislature to control the use of private property in
accordance with the general interest. Thus some constitutions
refer to the obligations arising out of the ownership of property
(German Grundgesetz Article 14(2), first seutence), to its social
function (Italian Comstitution Article 42(2)), to the
subordination of its uwse to the requirements of the common good
(German Grundgesetz, Article 14(2) second sentence) and, the

Irish Constitution, Article 43,2,2) or of social Justice (Irish
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Constitution, Article 43,2,1). Thus in all the Member States
there is legislation on agriculture and forestry, the water
supply, the protection of the enviromment and town and country
planning, which imposes restrictions, sometimes applicable, on

46
the use of real property.”

The Hauer case is particularly interesting. Here the Court goes
over its previous judgments and analyses, thus giviag an insight
into the motivation of the Court. These statements of the Court
¢learly bear out previous statements that the main objective of
ECJ policy is protection of the EC (the good of the city being

the chief goall}.

Also Hauer for the first time specifically examines the
constitutions of the Member States. As always this action should
be seen in the light of overall ECJ objectives. In particular,
with regard to the doctrinal discussions and cases in Italy and
Germany, it can be seen as the culmination of the Court's efforts
in that direction. As Usher stated, "in the light of this it may
be hoped that the problem envisaged by the German Coustitutional

47

Court will not arise in practice.”
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Conclusions

The conclusions that flow from the complex problem of FR in the
EC are varied and numerous. for the sake of clarity of
exposition they are dealt with as & series of separate points,
It should be noted that most points are interrelated and thus

some amount of overlap between points is unavoidable.

Point one is to note that the question of FR posed a new problem
for the ECJ., Hartley in his review of HR in the EC stated this
fact and also emphasised its significance. He wrate, "It is
important to note that the Courts approach regarding FR is

48
probably a little different from that in other GP of law.”

Point two explains and analyses the problems. The potential for
such a problem to arise in EC law was noted by Section 12 Chapter
VI. There it was stated that individuals, institutions, and MS$
need not arrive at the same conclusions as to whether a case is a
macrae or a micro case. Such a situvation arose with regard to FR.
The BECJ regarded the early FR cases as micro cases while some MS
regarded them as macro cases. Though it is not suggested all
parties saw the issues in precisely those terms, it iz put
forward that the ECJ did not attach any particular importance to
these cases while the Federal Republic of West Germany and Italy

viewed the implications of ECJ action with misgivings.

To take this basic explanation further it is relevant to take

account of the consequences of the judges not seeing the cases as
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macro. Not being forewarned of the importance of these cases
their judgments lacked the strategic depth and longterm

considerations that the judgment of e.g. Costa v ENEL contained.

T

There, as Pescatore noted the "potentially explosive" nature of

the question before the Court was known to them at the time.49

In the first HR cases the judgment as in all micro cases simply -
attempted to decide the point of law at issue., Further it is
suggested the ECJ compounded their original error by nevertheless
adopting a macro case - type attitude without using any of their
usual appeasement methods. That is, in all these cases the Court
saw the GP of primacy {a GP which formes part of the basis of

integration) as possessing greater weight that any rights

guaranteed in municipal law.

In defence of the ECJ it would, taking a rational view of the
matter, have been difficult far the Court te have arrived at any
other decision, national law being irrelevant to measure the
legality of an EC act. Yet, as stated previously, integration
and primacy are GP not rules. Thus they are not to be
automatically applied in every fact situation in order to protect
the EC from various "threats”™. In a new legal order survival of
the Community as a whole must be the primary consideration, yet
in carrying out these aims the Court can easily fall imto the
error of eguating (as Plato did) the good of the individual with

the good of the whole, (in this case the EC). The error of, and

dangers inherent in, such a policy were clearly illustrated by

Bertrand Russell. '"'Our political and social thinking is prone to
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what may be called the "administrative fallacy"...the habit of
looking upon society as a systematic whole...it is in the
individuals, not in the whole, that ultimate wvalue is to be
sought. A good society is the means to a2 good life for the

50
individuwals who compose it." Overall therefore it is suggestad

that the Court was at fault in the first ¥R cases.

Point three outlines the action the ECJ took. Having been made
aware that FR cases were in fact macro cases the ECJ then
attempted to find a solution to the problem. Ancther way to
state this is to say the ECJ evolved a specific schema to deal
with a specific problem. Hartley noted that, "The solution was
to proclaim a Community concept of HR and to lay down the
doctrine that the ECJ itself would anmnul any provisiom of
Community law contrary to HR."51 This course of action was

followed by the Court in subsequent FR cases beginning with

Stauder v Ulm.

Point four deals with the attitude of the Court to the problem of
FR. This, of course, is a matter of subjective opinion rather
than fact. It is suggested that the ECJ saw FR only as a problem

requiring a short term sclution. The GP of FR posed a threat to

the GP's of primacy and integration. The Court reacted by
elevating the GP of FR to the status of a fundamental GP of EC
law. Further such a reassessment of the GP of FR by the ECJ is
only of & temporary nature, that is, the GP of ¥R is a

fundamental GP of EC law only as long as FR present a threat to
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the GP's of integration and primacy. In shoxt the ECJ never at
any time changed its long term attitude towards the GP's of FR,

primacy and (above all) integration.

Point five answers various potential charges of govermment by
judges. Oume such charge is by Dowrick who cited the Nold case as
evidence for his statement, "it is undeniable that, by occasional
dynamic judgments the Court has legislated.“sz It is believed
that Dowrick is mistaken on several counts. First as to the
charge that the Court legislates it is true that the GP of FR was
given councrete expression in EC law through the statements of the
Court. However, as Chapter V and Section 12 of Chapter VI
showed, the concept of ¥R was already inherent in EC law.

Further as has been stated previously some degree of judicial
legislation is unavoidable. Taken together these two statements
show the so-called judicial legislation an FR is well within the
acceptable bounds of "judicial legislation", whereas Dowrick's
statement seems to imply ECJ action in this instance was an
especilally noteworthy example of judicial legislation. Second,
if by dynamic judgment Dowrick implied that the ECJ judgments on
FR amounted to political integrarion it is suggested that the

analysis contained in Chapter VII shows clearly that the HR

judgments from Stauder v Ulm on were examples of defensive

integration. In all thess cases the primacy objective of the
Court was to protect the established GP of primacy and
integration. Equally study of the earlier FR cases showed that

the introduction of FR into EC law was regarded by the ECJ as a
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dubious innovaticun. It should also be noted that Dowrick was
mistaken, as Chapter VI section 2 showed, in implying that

political integration is outwith the ambit of the Court.

A further charge of govermment by judges, to be answered by point
five, related to the general charge as such, as opposed to the
above specific imstance, of govermment by judges.

The FR question showed that whére, as in the earlier FR cas;s, it
could be said that the Court attempted to lead the EC, and the
MS, in a direction they did not wish to go, such attempts were a
total failure. The subsequent national constitutiomal Court
outcries in the Federal Republic of West Germany and Italy (and
subsequent ECJ remedial action) makes it clear that the charge of

government by judges is a fallacy.

Point six covers the development of the GP of FR by the ECJ
through the cases. It notes this development then analyses
whether such development was commensurate with the needs of the
EC. The GP of FR was first recognised by the ECJ in Stauder v

Ulm, Internationale Handelsgesellschaft went one stage further

by noting that FR was inspired by the constitutionmal traditions
of the MS. Nold revealed a second source of inspiratiom ~
international treaties. Hauer took the Ffurther step of actually
referring to national counstitutions. In all these cases it

wae made clear by the Court that the GP of FR was always to be

weighed against GP representing overall Community objectives.
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The development of FR in EC law was steady though never
gpectacular. Such development fits in well with the previously
stated theory (Chapter VI) that the Court is inherently
conservative. Nevertheless as e.g. the Nold case showed the ECJ
was criticised both for giving too much scope to the GP of FR and
for not developing it adequately to meet the needs of the EC
citizens. It is suggested that the critics are incorrect for
these reasons. The Court, while playing a political role in the
EC is neither the sole, nor the major legislative origin. The EC
however, as the comstitutional debates within the MS showed, had
an urgeat need for the GP of FR to be explicitly recognised in EC
law. By its actions the Court has, on the ome hand, satisfied
the immediate need for overt recognitiom by the EC of FR but has,
on the other hand, not given it such wide scope and precise
definition so as to usurp the role of the legislator. In point
of fact there has beeﬁ a lively debate within the EC on FR in the
past few years culminating in the publicatiom by the Commission
of a Memorandum, Bulletin supplement 2/79, This approves of the

idea of a Commumity Bill of Rights.

Thus in conclusion the following can be said., With regard Lo the
question of FR in the EC the Court had, at all times, the good of
the EC as a whole as its main priority. As for example Usher
noted, by its action in the series of FR cases tha Court has been
successful in its main aim of preventing the emergence of a
serious threat to the unity and harmony of EC law. Further it

should be noted that the Court has, with equal success,
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accomplished its subsidiary aim of meeting the expectations of
its audience. Individual EC citizens now have a wide variety of
FR under EC law. Also the mumber and scope of such rights is
continually being expanded. MS do not feel that their
constitutionally protected FR are any longer under threat from EC
law, EC institutions have been left sufficient scope with regard
to FR to decide how best to shape the concept with regard to the

present and future needs of the EC.

The whole question of FR in the EC is, overall, a fascinating
area of study representing as it does a microcosm of the dynamic

(and complex) problems that can arise in a new legal order.
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Chapter VIII ¢ Comnc lus ions

The subject of this dissertation, being of wide scope and complexity,
lent itself to the detailed analysis which has preceded. It would
add nothing to the understanding of this topic if Chapter VIII merely
acted as an orderly precis of Chapters I-VII. Instead Chapter VIII
attempts to gain a clear understanding of the salient points of this
dissertation by posing the major question, "What has the Court,
through use of GP, done?" By doing so, further, more specific
questions immediately arise. In answering the questions thus posed,
Chapter VIII actsg as the complement to the exposition of facts and

analysis in Chapters I-VIL.

What has the Court, through use of GP done? Chapter VI noted and
agreed with the concensus of opinion that the Court has promoted
integration. Chapter VI Section 2 showed that many legal theorists,
ECJ judges, and individuals involved with the actual formation of the
Community, amoug them AG Lagrange, all believed the ECJ had acted as
a factor of integration in EC law. Further Chapter VI showed that
the GP of integration could be broadly interpreted to include

political, economic and defensive integration.

Why has the ECJ promoted integration? There are several reasons.
The most important is that it was the duty of the Court to do so.
Chapters V and VI showed that it was the duty of the Court to
actively seek the spirit of the law. 1In practical terms it was
suggested this became a search for the fundamental GP or wvalues on

which the ECJ was founded. It was a major theoretical statement of




this thesis that the ECJ analysed the Treaties and their preambles
and came to hold the view that union was the major fundamental GP or
value of EC law. The methad of translating this intellectual
conclusion of the ECJ into action was Lo promote the GP that was most
closely assoclated with this GP or value. Integration therefore was

chosen as the GP that could attempt to realise union.

It should be noted that this sequence of events was predictable, that
is, chapters V and.VI showed that the Treaties were gtrongly
integrationist in nature. As such it may be supposed that
integrationist treaties produce an integrationist Court. Equally
relevant is the point that such a sequence of events was not
inevitable. That 1e¢, the Court is composed of individuals with
individual personalities and ideas. Thus the ECJ, seen as an
asgemblage of human beings with free will, chose to follow this path.
A related point is that, as individual human beings whatever broad
policy is decided by the Court as such, the impleﬁentation of that
policy is subject to wmany individual nuances of interpretation and
implementation. Though the collegizte nature of the Court masks this
fact to a large extent, it should neverthelesy be kept in mind when
analysing Court decisions. The statement by Lord MacKenzie Stuart is
quite explicit on this point ‘'Too often in contemporary writing and
in discussion with those interested I find implicit the view that
because the Court is collegiate, it is also unipersonal. It would be
more realistic to accept that the Court consists of a group of
individuals, each no doubt the epitome of reasonableness but each

having a wnind of his own. The judgments of the Court are not
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infrequently an attempt to synthesise a number of voices agreed on

1
the end result but reaching the same destination by different roads".

Having established why the Gourt decided o promote integration, the
obstacles that prevented the smooth transition from thought to acticm
are now restated. There were, at base, two major obstacles to
integration; the complexity of the task; the resistance of Member

States to integration.

Chapter VI Section 3 stated the reasons why the apparently explicable
phrase "promotion of integration" in reality functioned as a concept
phrase for a most complex undertaking. It remains only to state here
that whatever the difficulties of, and problems caused by, promotiom
of integration, they were all within the acceptable ambit of the

problems that might be faced by a new legal order. Further there was
a positive aspect to these problems in that they helped to check the

tendency of the Court to overestimate its role.

The second problem, the resistance of Member States to integration,
was one of wider ambit. It arcse from International law. Chapter IV
showed that the high regard states had for the GP of sovereignty had
a directly detrimental effect on the development of International law
by GP. Further this principle had equally detrimental consequences
for the ICJ in the eyes of its c¢lients. As Chapters IV and VI
showed, both these disruptive factors, hindrance of the progress of
the law, curtailment of judicial effectiveness, albeit in less overt

fashion, were also operative in the case of the EC, the EC being at
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base an agreement between states. This second problem was to a
greater extent relevant in the ECJ macro cases. That is, in the
majority of macro cases all interested parties, including MS were
aware of the potential problems that a particular judgment might
spark. An excellent example of the tension that such cases generated

among observers was the Costa v ENEL case where Pescatore

made use of the adjective "explogive" to describe the preliminary
2
question the ECJ was called upon to deal with.

It was contended that the ECJ was aware of, and took counter measures
to combat, both the above mentioned problems. There is little point
in outlining separate solutions for eaeh problem as both problems
arose simultaneously in macro and micro cases. Further it may be
that a soluticon intended to combat ome problem simultaneocusly has an
effect on the other. In individual cases and also in the averall
series of GP cases, counter wmeasures arise in a haphazard fashion,

that is with regard to integration each case throws up a problem or

problems, which, though related to the general problem has unique
features which demand a suitable counter measure or counter measures
as part of its solutiom. It is up to individual commentators to
analyse the case or cases and collate the measures in accordance with

his or her particular project or line of enquiry.

The ECJ solutions or counters to the above problems which were noted

and analysed from Chapter VI section 6 ouwards are now listed below,

in no particular order of importance. They are as follows:




1)

2)

3)

&)

5)

6)
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The Court deliberately limited the scope of the concept of
integration in three ways. It limited the number of fundamental
BP or values that, more or less, permanently comprise
integration to as few as possible e.g. primacy and direct
effect. It restricted the number of other GP which occasionally
metamorphosed inta GP of integration. It restricted the use of

such GP to as few cases as possible.

The Court preferred the use of fuadamental GP to rules in macro

cases.

The Court made use of values as well as fundamepntal @GP in macro

cases.

The Court was deliberately vague in its bhandling of GP, that is
the choice, origin, transfer to EC law from place or places of
origin and use of particular GP in cases were not explained at

length by the Court.

The Court limited the number of macro cases, that is it
deliberately did not look at the wider coumstitutional

implicationa of every case.

In macro cases the Court did not always state the full

implications of its decision.
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7) 1In some macro cases the Court aveoided or fudged the actual
3a
immediate problem before it.

8) In macroe cases the majority of its decisions and statements were

examples of defemsive integratiom.

9) In the majority of ecoomomic integration cases, the micro cases,
the Court behaved with curcumspection, that is, there were few

direct political overtones to its judgments,

10) The Court attacked the GP of sovereignty directly in the macro

cases and indirectly by the overall effect of its micro cases.

11) The Court attempted, to the best of its ability, to answer the
3b
questions before it in the micro cases.

What were the effects of thesge actiona by the Court? It is contended

that there are four major results of its action over the past twenty
five years, which, collectively speaking, promote integration. These
results can be stated as the consolidation of the power of the Court;
the emhancement of the power of the GCourt; the consolidation of the

EC; the enhancement or advancement of the EC and its institutions.

As to the first claim, 1t is contended that the Court has
consolidated its role and power in the early macro caseg such as Van
3e

Gend much as did the Supreme Court in the early Marshall cases.

Further the EC court, by its solid work in the micro cases has
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enhanced its power by becoming possibly the most respected of the
Community institutions. The works of legal theorists as well as the
writings of the judges tend to confirm this opinion. Further as
Kutscher and Bredimas noted the respect the ECJ has is manifested in
a practical form - the lack of dissention from EC ecitizens as to its

3
judgments.

As to the EC, it 1is suggested that it has, thanks in part to the ECJ,
successfully consolidated its position as an Intermational
institution. By stating that it is a new legal order, its right to
exist ag an independent Institution was affirmed. Further, it is
believed that, despite any present problems the EC faces, there is no
real possibility of MS resigning or the EC disbanding. Perhaps this
fact, that the EC is (still) here is, to borrow agaim the imgenious
concept of Donner, the most important thing of all and thus the

&
greatesgt achievement of the ECJ.

As to eohancement of the EC, despite the present gloom it is
contended that the EC has achieved some major successes. As Gaston
Thorn noted in "Europe 82", "the people of Europe have seen the
absurdity and futility of fratricidal strife. Secondly a number of
milestones have been passed on the road to economic and political
unity... Thirdly Europe is now the main source of aid to the third
world"7 These successes are in part the result of the work of the
ECJ. By acting as guardian of the EC the Court gives the EC the

chance to develop and thus to allow the powerful GP or ideals of

peace, prosperity, helping.the third world and union te take root in
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Eurocpe.

Such statements are surprising in view of the talk of gloom and doom
that tends to dominate discussions among Europeans about the EG. The
Report by the Committee of Three on European Institutions is aware

that EC subjects tend towards this view. They note, "The standing of
the EC is often rated far higher by its external partners than by its

8
own members.”

In fact as regards advancement of the EC, observing its development
over the past tweaty five years, it is suggested that the EC has
achieved commendable results. A period of twenty five years is, in
reality, an extremely short time for any real development of what is,
after all, the most advanced International institution of its type
ever created. This was also the view of the Committee of Three "In
fact the achievements of the Community are impressive both for their
richness and for the unique manner in which they have been obtained.

9 .
For the Community is a quite unprecedented creation.”

However, as regards the consolidation and developuent of the
institutions, it cannot be said that the Court has achieved great
success. Despite the support of the Court for the Commission in
cases such as ERTA the report by the Committee of Three showed that
there is an imbalance between the Commission and Council.lo The
Commission is in decline while the Council gains in stremgth. The

results of this imbalance inhibits the smooth development of the EC

to some extent. In fact it is in large part due to this reason that
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so much attention is paid to the pronouncements of the Court. As
the Commilktee of Three note, such weaknesses in the Commission were
caused both by external and internal factors.l1 Such factors are
beyond the scope of the Court to affect or counter. In point of fact
this is another argument against the view of some legal theorists of
an all powerful Court with wide political influence. As the table by
Stein shows, the Court agreed with the Commission in a'high number of
1
macro cases. : Yet despite this boost by the Court for the views of
the Commission that body has declined in power. This was clear by |
the use of phrases such as "Elements in the Commission's decline' and

13
"weakended Commission performance” by the Committee of Three.

Why was the Court successful in its aims? There are, it is
suggested, several reasons over and above the eleven counter measures

listed previously.

The first and most Important reason is that the EC has, for more than
a quarter-century, upheld rights and enforced duties in micro cases
by intelligent and sympathetic use of GP; and also by sheer hard work
and unremitting effort there has been created what could be termed a
common law of the Community. The wider implicatioms of such action
were analysed at length in Chapter VI Sectiom 12, However, it can
alsc be noted here that the EC, by its recognition of the many GP
outlined in Chapter VI Sectiom 12, had effectively introduced FR into
the EC, even before their explicit recognition of such rights in

14
Stauder v Ulnm, By such action the ECJ could be said to be keeping

the law cleose to the people, that is the Court, by its use of GP has
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acted as a bridge between law and the peoples of Europe. The major
result of ECJ action in Micro cases is, it is contended, to
successfully introduce g kind of Municipal Law Court at the
supranational level. Thus the apparent "ordinariness” of the
majority of micro cases, their very lack of noteworthy or exceptional

features is the highest tribute that can be paid to the ECJ.

Second‘it is contended that the Court has made correct decisions on
the major matters at issue in the macro cases. As Chapter VI noted,
Hamson wrote Van Gend gave a f£illip to the Community.ls More
important was the observation of Stein who stressed that the
correctness of the deeision by the ECJ in Van Gend has been borne out
in practi.ce.l6 This, it is suggested, is one of the most important
reasons why the Court has succeeded in its task, Third the
opposition to the EC and ECJ was never and is never united. The
insistence on the individual right to action is both the attraction
and the weaknegs of the GP sovereignty. The analogous situation of
the United States and the US Supreme Court is relevant. As to that
situation McCloskey wrote, "The Court's progress was also aided by a
basic disability of the lacalist movement ~ its very lack of unity.

17
The States were 30 individualistie they defeated themselves.'

Fourth, in direct coutrast to the above is the consistercy of the ECJ
as to their belief in, and handling of, fundamental GP. Chapter VI
section 7 showed that the major statements of principle made in Van
Gend were consistently followed in later cases. Further, Chapter VII

showed that, even where the Court appeared to shift its ground in the
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FR cases, in reality it consistently adhered to its fundamental GP of

primacy and the overall good of Communities.

Fifth is the fact that the ECJ was forewarned of potential trouble

over the GP of sovereignty by the examples of International law and

the United States coastitutional law of the 1820's. The basic tasks

of the ECJ were analogous to those McCloskey noted for the Supreme

Court, He wrote, "it was mnecessary both to confirm and to estend the
18

Courts claim to authority." Thus Supreme Court actions provided

possible sclutions the ECJ could adopt. Of Gibbons v Ogden,

McCloskey wrote, "The opinion is a deft blend of boldness and
restraint’, and also "Marshall managed to achieve ... results while

19
sidestepping the area of greatest controversy.'

Sixth is the part played by the individuals of the ECJ. It was made
clear by several commentators on the Supreme Court that the influence
of Justice John Marshall had a great effect in shaping the US law.
As Felix Frankfurter succinctly summed up, "Jobn Marshall is an
example of Cleapatra's nose.“zo It is therefore contended that the
success or otherwise of the ECJ should be attributed directly to the
individuals that comprise the ECJ. Though it could be avgued that a
collegiate Court, like a company '"has no body to be kicked and no
soul to be damned", it i3 still suggested that, as a recognition of
the scope given to judicial/human discretion in EC law, judges
Pescatore, Kutscher, Donner, lord MacKenzie Stuart et al each be
recognised as having countributad, in greater or lesser paré, to the

21
development of EC law.
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Having discussed how the Court has successfully dealt with the major
problems it Faced, the question of the validity of the fear of

government by judges is now dealt with.

The question of govermment by judges is, it is contended, much
misunderstoed. The issue can be analysed by noting that the fear of
govermment by judges in fact exists at several levels and analysing
each level separately in oxder to try to find whether such fear is

justified at any or all levels.

The first level is the general fear by all EC citizens of misuse of
judieial power. Such fear is both acceptable and understandable but
it is believed that the restrictions on the ECJ outlined in Chapter
VI Section 5 are effective checks on the ECJ. Thus though the

possibility of government by judges should not be forgotten it ought

not te be a conatant source of worry for EC citizens.

On the next level MS fear government by judges due mainly, it is
believed, to their own resistance to EC integration. As Chapter VI
Section 6 mentiomed, such fears, whatever their cause must
nevertheless be investigated as to whether or not they have a reazal
basis in fact. Chapter VI part 6 noted that while the charge by
states of govermment by judges was 4 subjective ome and thus could
not be fully answered, it was believed, equally subjectively, to bhe
an insubstantial charge. Further Kutscher was of the opimion that
irrespective of the merits or demerits of such charges, they were

22
relatively unimportant due to the nature of the new legal order.
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He noted for example the fact the laws of the Communities have not

been adopted by an elected Parliament.

At a further level is the idea that the ECJ is a part of the
political structure. Thus it could be argued that, irrespective of
whether MS have other reasons, real or imagined, valid or invalid for
fearing govermment by judges, oun this level the wview that the ECJ is
a part of the political structure gives the M8 genuine cause for
concern. These two points, the correctness of the view and if so
whether such a situation constitutes a genuine cause for concern as

regards govermment by judges are now examined.

The idea of Murphy and Pritchett that "political scientists have
sought .., to give the activities of the Courts new meauings by

placing them within the mainstream of political relatiomships" is, it
23a

is contended, also relevant for the EC. That is, it can be seen

that the ECJ is a part of the overall political structure of the EC

and does interaet politically with the other institutions. While

this statement may shift the accepted idea of the function of a Gourt

it is submitted that it fits in with the activities of the Court vis

a vis the other institutions and the MS,

However, the actual actions of the ECJ which justify such an
assertion must be clearly stated. Tt is believed the ECJ should be
regarded as part of the political structure on two grounds; the
deliberately selective way it chooses certain cases in which to make

certain statements; the clarity and force of its exposition of these
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23b
statements in such cases.

The former statement is justified as follows: Analysis of the body
of EC cases involving GP showed only a small percentage were termed
macro cases. Further it was shown that the ECJ deliberately did not
seek to make all cases with apparently clear examples of contentious
isgues macro cases, e.g. The Dyestuffs cases.24 Equally relevant is
the following statement by Hamson. Taken in conjunction with the
above statements it is contended that in Van Gend the Court, by an
act of will, carefully selected or chose to see the case as a macro

case. Hamson wrote '"a hesitant or timorocus Court could I think have

legitimately declined jurisdiction om the ground of any of the
25

preliminary objectiong proposed to it."

As to the latter statement it is contended that, once the ECJ has
decided it has something to say, in the intezests of Community law it
will, by making full use of GP and fundamental values, and the scope
for judiecial interpretation such devices allow, state it
unequivocally and with little regard for any legal technicalities.

As Pescatore noted in Van Gend "The reasoning of the Court clearly
showed that the judges had “une certaine idee de 1'Europe" of their
own, and that it is this idea which has been decisive and not
arguments behind the legal technicalities of the matter."26 This
statement, that it is the ideas and not the rules "the legal

technicalities™ that are important clearly ¢came out in the Van Gend

case. It is hard to see how the profound statements made in this
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case could have been uttered without the Court having a deep
political understanding of the EC and a willingness to let that
knowledge be put to use (and a willingness to "fight" the M8 in order

to use it).

Having made the statement that the ECJ should be seen as a part of
the ECJ political structure and also after having given the reasons
behind such a statement a most important rider must be added. It is
that the actual content of what the ECJ says does not form part of
the reasons for seeing the Court in the light. It has heen a theme
of this thesis that the statements in Van Gend and other macro cases,
though showing a profound understanding of EC law, do not go bayond
the clear implications of the Treaties. As stated in Chapter VI
anycne with the knowledge and awareness of law could read the

treaties and come to this conclusion.

Pescatore wrote that the statements of the Court on the new legal
order was "the counsequence of a democratic idaal."27 It could
reasonably be asked why everyone did not see the idea or its
consequences at that time. One answer is to slightly qualify the
statement that anyone could, upon reading the Treaties, see their
consequences. As with many profound yet simple ideas they are easily
seen by almost everyone but only after the idea has first been
discovered by someone of imaginative imsight. Here that person ar
more accurately that body was the Court. An alternative answer is
that the idea could bs easily seen but many, in particular the MS,

28
did not wish to look. Yet a third answer could be that the idea
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could be easily seen and its consequences recognised but those who
digliked the idea gimply ignored its implications. Equally those who
saw the consequences and were in favour of them kept their silence in
the knowledge that continued Community integratiom would eventually
force overt recognition of the idea and its consequences by all EC

29
citizens and MS.

In conclusion, at this level of fear of govermment by judges it is
contended that the view that the ECJ is an active part of the
political structure of the EC is correct but that it does not follow

that this fact constitutes a real danger of govermment by judges.

It is believed that at all levels the fear of govermment by judges is

unrealised in both theory and practice.

Having now covered most of the ground of the topic of this
dissertation, a further area still remains to be discussed. Bearing
in mind that a major part of this dissertation concerned the use of
GP for achievement of the ends mentioned, such usage is now collated,
re—examined in greater detail and commented uwpon. The use by the ECJ
of GP can be broken down into various categories, The first category
is procedural, that is where the Court took GP from originally, how
such GP were Chen assimilated into EC law and how these GP were
referred to during the course of a case. In such action it was noted
that there was a certain vagueness of procedure. The major question
thus is, "Should the Court be more elaborate in explaining or

implying a procedure or argumentative logic?'' The Court up Lo now,

RO,
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has not done this. However valuable the contribution of the Court to
the progressive emergence of the common law of the EC, the Court has
thus far not tied itself to an argumentative or procedural logic as
regards such procedural matters. This could be qualified as a
weakness in the practice of the Court and in its approach to the
function of GP im EC law. On the other hand did the ECJ have the
possibility to develop such a upniform logic of GP applicable to EC
law? The answer must be no. This is so as regards two major
consideratious, the first traditional, the second pragmatic/
functional. Traditional consideration refers to the shortness of the
judgment in the practice of Continental courts. Continental judicial
practice has historically influenced the methods and practice of the
ECJ in that the roots of EC law and the composition of the Court are
undeniably fixed firmly in the continemntal legal tradition. The
pragmatic functional reason for the Courts abstention from reference
to a procedural amd argumentation logic is that EG law is too
comprehensive, too ambitious as to its objectives which range from
short term goals such as the Four Freedmons to implicit politiecal
integration for the ECJ to pin itself down to argumentative logic in

the form of intricate explanations and thus have its hands tied.

The second category relates t¢ the new use made by the Court of GP.
It could be argued, especially in the macro cases, that the Court, by
speaking of the spirit of the law, has used GP and values in an
original manner for an original purpose. By doing so they have
translated the abstraction "spirit of the law' into the wore

ascertainable but still only partially concrete form of GP.
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The third category was the use by the Court of new GP. In the micro
cases several authorities had noted that the so-called GP of European
Community law were emerging. Though it was argued that this
terminology is incorrect, it is agreed that new GP of law capable of
use by any or all legal orders have emerged and will continue to
arise in micro cases.30 In the macro cases it could also be argued
that new GP have emerged. The most important example is, of course,
integration. No Member State bas such a GP as an active source of
law. Equally, International law is far from having integration as
such a source of law. A counter—argument is that such principles as
integration are not new but, after a2 long period of inactiom, have
become relevant; that is, at one time the Municipal legal orders of
nations must have had integration as a basic need. The EC, if seen
as the product of developed municipal eystems, has thus inherited

rather than invented the GP of integration.

The final category of use of GP is the conventional use by the ECJ of
accepted GP of law in order to fill gaps in EC law. As Chapter VI
showed such a usage occupied the majority of time of the Court and in

the long term is the most important of all its uses of GP.

The above tends to reinforce another theme of this thesis ~ the
unique flexibility and adaptability of GP and their possible,
theoretically profound effects on the particular legal order in which
they appear. In EC law GP were used for three distinctly different
purposes. To make statements of great depth on EC law which affected

the very foundations of that law; to help with the enforcement of
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rights and duties, that is, to aid the finding of an answer to any
questions raised in the Court; to solve the sudden and urgent
problems set for EC law and for the ECJ by the issue of ¥R. In all

these problems use of GP allowed the ECJ maximum freedom of action.

In fact, tﬁough its answer transcends the bounds cof this
dissertation, the question could be asked whether GP in any other
legal system, past or present, in such large numbers has fulfilled so
many functions. Despite the lack of an answer to this question being
given in this thesis it is believed that the functions they fulfill
may be taken both as an indication as to the comprehensiveness and
ambition of the law of the new legal orxder, and as an indication of

the unique flexibility and adaptability of GP.

Will the use by the Court of GP increase or decrease in the future?
The logical answer seems to be that fewer GP will be seem in judicial
practice as the flow of Community legislation increases to f£ill the
gaps in EC law. However, it could also be argued that, given a
relatively stable Community development, legislation covering new
areas of law will create pew problems requirinz use by the ECJ of GP.
Further any legislation whether enacted to clarify existing areas of
EGC law or to encompass new EC developments is, as Chapter VI noted,
an imperfect process that consequentially requires clarification by
the Court. Thus for this general question, no specific answer can be
found. However, it may be that the use by the Court of CP will

decrease but at a relatively slow rate.
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The above gquesiton, dealing as it did with all GP, referred in the
main to micro case GP. A further query 1is to inquire whether use of
macro case GP will increase or decrease. Again, speaking logically,
as the EC develops the need for macro cases should lessen. TFor
example, in developed municipal systems macro cases occur only
rarely. A counter-argument o this 1s to note that the periodic
crises within the EC, the Luxembourg Accords, the energy crisis, for
example, show no signs of abating. TFurther the world ecomomy is im

recession.

In "Europe 2000", Peter Hall writes that a forecast of Rurope's
economic and social evolution shows that European society of the
1980's and 1990's is likely to face sevete problems.31 If this is
correct, then the present instability will be a coantinuing fact of

life for the foreseeable future., This should result in a

continuation of macro cases.

Are there limitations on the use of GP? Having stated throughout the
text of this disasertation, the positive aspects of the GP by the ECJ,
the negative side of principles, should also be restated. Where the
Court consistently attempts to use on or more GP as a rule, and thus
as inviolable, then the dangers inherent in Plato's dictum of the
good of the city being the ultimate good are realised.32 As Chapter
VIT showed, the first Fundamental Rights cases were examples of the
Court paying too little attention to alternatives to the GP of

primacy of Community law. Bertrand Russell moted, in the end there

is no society only a4 collection of individuals and the individual
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33
good cannot automatically be suppressed for a spurious greater good,

In conclusion, therefore, it could be said that due to various
factors an undue burden had fallen on the ECJ as regards its role im
the development of the law. Furthermore, these factors combined to
make use of GP by the ECJ to accomplish its tasks the maest suitable
method. An overall evaluation of the stage of development of EC law
in the 1980's shows that, in greater part, the Court has succeeded in

its aimsg.
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NOTES — CHAPTER VIIIL

lord MacKenzie Stuart, "The European Communities and the Rule of
Law™, (1977), p.72.
Pierre Pescatore, "The Law of Integration', (1974}, p.85. 6/64

Costa v ENEL (1964) ECR 585.

A. Bredimas, "Methods of Interpretation and Community Law',
(1978}, pp 145-6 notes some examples of such action. ‘'In Costa v
ENEL the Court proclaimed the primacy of Gommunity law but did
not come to grips with the substance of the case, vis
nationalisation of the Italian electric industry™. "In ERTA
following the statement of general principle that the Community
has the power to negotiate international transport agreements it
was held on the facts that the Council should coantinue
undertaking negotiations because the Commission had not taken the
appropriate steps in time'. She also added that the Defrenme v
SABENA Case was "another clear indication'" of such pelicy on the
part of the Court. These examples are given, net only to justify
point 7 but are to clarify what is meant by the words "the
immediate problem",

As Chapter VI generally and section 4 in particular noted, the
ECJ did so by use of GP and, in the main, the teleoclogical method
of interpretation. Further this method as H. Schermers "Judicial
Protection in the European Community', (1976), p.l4 stated is
“"interpretation based on the purposes of the Community Treatims'.
In addition he wrote pl5 '"the Court interprets that legal order
(the EC) as it has evolved and in such a way that it may Fulfill
its function most efficiently. The spirit and the purpose of the

constitution form the core of this interpretation'.
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10.

11.

12.
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26/62 Van Gend en Loos (1963) ECR 1

Also the Court has become an important institution of the

Community. Barend Biesheuvel, Edmund Dell, Robert Marjolin,

"Report on the European Institutiong by the Committee of Three to
the Eurobean Council™, (1980) p.63 wrote "The ECJ is one of the
Community's most basic and indispensable institutions".
Hersinafter cited as Biesheuvel.

H. Kutscher, "Methods of Interpretation as .seen by a Judge at the
Court of Justice™, pp. 1-531 at p. 47, in "Reports Presented at
the Judicial and Academic Conference 1976". A. Bredimas (fm. 3a)
p. 145,

A.M. Donner, "The Role of the Lawyer in the European Community",
(19683, p.59.

Gaston Thorn, "Europe 82" (Jubilee Review) p. 10.

Biesheuvel (fu. 4), p.48.

Biesheuvel (fn. 4), p.8. They went on to list the achievements
of the EC pp 8~9. These included the facts that, "The greater
part of the Treaties have now been implemented ...The EC is now
one of the most important single trade blocs in tﬁe world... The
MS have managed to cooperate inp many ways not prescribed in
detail in the Treaties.... The EC survived a major economic
crisis, (both internal and extermal). It managed to survive with
all its central policies and its political solidarity intact".

ERTA Case -~ 22/70 Commission v Council (1971) ECR 263.

Biesheuvel (fn. 4), pp. 49-53.
Biesheuvel (fn. 4), pp. 50-51.

E. Stein, "Lawyers and Judges and the Making of a Comstitution”,




13.

14,

15.

16.

i7.

18,

19.

20.

21.

22.
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in H. Bermstein, U. Drobnig, H. Kotz "Festschrift fur Xonrad
Zweigert" (1981). His table is included in the appeudix to this
thesis.

Biesheuvel {(fn. 4), pp. 50-51.

29/69 Stauder v Ulm (1970) ECR 424.

C.J. Hamsomn, '"Methods of Interpretation — A Critical Assessment
of the Results" pp. 1-26 at p.25 in "Reports presented at the
Judicial and Academic Conference 1976".

Stein (fn. 12), p.776. ™"Had the Court followed the government,
community law would have remained an abstract skeleton'.

Robert G. McClogkey, "The American Supreme Court', (1960), p.
59.

MeCloskey (fn. 17), p.69.

MeCloskey (fn. 17), p.71.

Philip B. Kurland (Editor), "Felix Frankfurter on the Supreme
Court" (1970) p.538.

Fdward, First Baroa Thurlow. The quate in the text is the usual
way the saying is given. The actual guote however is,
"Corporations have neither bodies to be pumished, nor souls to be
condemned, they therefore do as they like'". Poynader, literary
Extracts (1844) Vol 1. Taken from "The Oxford Dictionary of
Quotations {(3rd editiom 1979)", p.550 line no.3Z.

Kutscher (fn. 5), p.ll "The question however loses some of its
importance where the laws have not been adopted by a directly and
democratically elected Parliament ... The Constitutional
Structure of the Communities diminishes the importance of the

question'. It is suggested this statment of Kutscher be
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24.

25‘

26.

27.

28.

29.

- 396 -

examined with care.

Walter Murphy and C. Herman Pritchett, "Courts, Judges and
Politics', (1961), p. vii.

There is also a third reason, the structure of the ECJ and its
powers under the EC, On the basis of the facts regarding the ECJ
given im Chapter V it is conteanded that the ECJ is part of the
political structure of the EC. This reason is not discussed in
the text of Chapter VIII as it is a static rather than a dynamic
reason and the particular point at issue relates to how the ECJ
chooses, as a deliberate act of will, to become part of the
living political structure of the EC. Further as was noted by
Murphy and Pritchett (fm. 23a) it is the "activities'" of the
Court they seek to give meaning to.

Dyestuffs Cases — 48/69 ICT Gase {(1972) ECR 656; 54/69 Francolor

Case (1972) ECR 8753; 55/69 Carsella Case (1972) ECR 915; 56/69

Hoechst Case {1972} ECR 930; 57/69 ANCA Case (1972) ECR 950.
Hamson (fn. 15), p.S8.

Pierre Pescatore, "The Doctrine of "Diract Effect” : An Infant

Disease of Community Law’ (1983) ELR Vol, 8 No 3 pp 155-177 at

p.157.,

Pescatore (fn. 26, p.158.

In view of the implications for states noted in Chapter VI
Section 6, the weskening of the GP of sovereignty, this lack of
ingight among M8 would hardly be surprising.

It is believed people like Mounet, Lagrange, Hallstein, ete.,
were well aware of the consequences of the foundation of the EC.

However for pragmatic reasons it was best not to be too explicit
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31.

32.

- 397 -

about these consequences. A related idea was, 1t is suggested,
behind the somewhat obscure wording of the preambles to the
Treaties.

L.N. Brown and F.G. Jacobs, "The Court of Justice of the European
Communities'", (1977), p. 224 wrote, "the expresgion GP of
Community Law... must be taken as shorthand for the GP of Law
recognised in the community legal order. The term GP of Law is
to be preferred".

Peter Hall, "Europe 2000" (1977), p.24, 2. Also of interest is
the article by Etienmne Davignon "The End of the Road for Europe,
or a new begimning?", pp. 119-138, in R. Dahrendorf (Editor),
"REurope's Economy in Crisis", (1982), in which he sets out the
new challenges for the EC. He unotes p.l20 that such challenges
"eall for an original response from Burcope in partienlar. At the
level of the EC, preparations are being made to take up the
challenge'. Such preparations, and their implementation may well
result in new macro cases arising.

Plato, "The Republic of Plato', (1942) (translated by Francis
MacDonald GCrawford) p.l07 "Our aim in founding the Commouwealth
was not to make any one class specially happy, but to secure the

greatest possible happiness for the community as a whole”. As

e.g. Trevor J. Saunders (Editor), "Plato — The Laws™, (1970) has
pointed cut p. 1345, Plato's method of setting up, and putting
into effect an ideal society "will usually call for an
unpalatable degree of coercion'. Thexe are mamny analyses of

Plato and his views on this, and other topics e.g. See Robert W.

Hall "Plato" (1981).
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33. Bertrand Russell "Authority and the Individual" "The Reith

lLectures for 1948-1949; 1949) p.l16.
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APPENDIX

Position of principal actors on major constitutional issues

Issue and Case Government Commission Advocate General Court
direct effect: no: Belg. yes no (Roemer) yes
van Gend Lux., Germany

supremacy: no: Italy yes ves (Lagrange) yes

Costa v. Enel

Simmenthal no: Italy ves yes (Reischl) yes
Internationale unnecessary yes ves (DPutheillet yes
Handelsges. to decide: de Lamothe)

Germany ,

Neth.
expanding no: Belg. yes yer (Gand) ves
direct effect: Neth.
Litticke Germany
Reyners | no: Belg. yes yes (Mayras) ves

Lux., Ire.,UK
yes: Germany,

Neth.
Walrave no position no yves {(Warner) yes
Ux
Defrenne na: UK, Tre yes om yes (Trabucchi) yes
) public
empl., no
on private
Franz Grad no: Germany yes yes (Roemer) yes
van Duyn no: UK yes ves (Mayras) ves
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