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Summsry.

Since the 1970z securities markets in +the EC have

undergone significant reforms. The use of naew information
and communiceltion technologies and above all the
envisaged integration of the Comnuniity financial markets
have hesen sltrong driving forcee bshind the developments,
Considerations of competition cetwaen the national
gacurities markets in the emerging single space of the EC
have alsce wmotivated the reforms and, nt least, bettar
investor protection has Dbesn & point of considevabie
importance not to be neglected in a progressively bigger
and complex marcket.

The thesis analyses and assesses new legislation in
three of the currently 12 mernber siales (France, lialy
and the United Kingdom) in terms of the impact of sali-
regulatory and statutory rules 2nd bodizs on financial
intermediaries with investor protection in mind.

Ecfore referring to the background of securities
raegulation in the selected thrse member state, the thegis
examines, with, whenever relevant, reference to the
gituation in tha USA, the notione of sglif-regulzaiion,

regulation with transilion to dereguliation, re-regulation

o

nd lagstly *"new regulation™. Profescional doontology is
discussed ag & regulatory element in Lthe praciice of the
intermediaries, again with invsstior protection in wind,

Dealing with the newly establiished regulatory

bodies in  the selected three menber stat

i)

g, the Lhesis
analyvzes the respective functions and sffectivengsg of
the GUB  in France, CONSORB in Italy and +the SIB in the
United Kingdom. The last two chapters of the thesis
cancentrate on the guestion of iluvestox protection in the
Jight of the new regimes wit regard to seli-regulatory

and gtatutory standards.
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hapter 1

Introduction : Purnose, Contents and Mathod

Sinus the 1280s securities markets in the EC have
undergone, in the wake of reformes, significant and guite
eubsbanding changss  in their history and development. Asg
important factors, new infarmation and communication
technologies, the progressive integration of Community
financial markets, acarss by fLens of thousands of new
participants in stock market transactions, involving
highiy respectable nuembers ot and not always
knowlisdgeable swall investars, Have transiormed the
exlsting markete into increasingly mulitidimensional and
growingly complex ones, Investor protection, particularly
the protection of small investors, has been a
precccupying point to consider and promote. The functions
and responsibilities of hitherto existing regulatlory and
supgrvisory bodies haveg had to be correspondingly
re~assessed. New appreoaches had to be shaped in the light
0f various self-resgulatory and statutory standards or a
mixlture of them with the need for reliable standards of
professional conduct and practice applicable to new
financial intermediaries as important participants, if
not piitars, in the proper funcltioning of stock markets,

PDelimiting the topic-with due regard Lo available
spacyg, the preﬁeﬂt thesis concentrates on develapments in
thres of tha 15 EC member states : France, ltaly and the
United Kingdom, and lvuoks &t invesior proitsction and as
related thereto the reguiation of the new financizl
intermediaries in the light of self-regulatory and

statutory standards, It looks al the situation Iin terms

of the fullowing basic questions ¢

N




(i) Hew adegumte has been, after reforms initiated in
the 1880s, the respective regulation of the canduct
and responsibilities of the intermediaries 7 Which
bodies are enlbrusted with their supervisien and

contral 7

(ii) What assumptions and principles characterisme the
respecltive regulatory and supervisory systems
arfecting the intermediaries 7 Tc what exitent are
they based in a dominantly centralised state or
governmental, or selfl reagulalory approzach, or
varyingly on a coordination of both approaches ?

(iii) How do the respective regulatory systems promote

and maintain the trust and confidence of the
investing public, not least of small investors 7
In the thesis reference is made to EEC/EC

lzgislation. While mnational regulation of stock markets

in BC membzr states nay deal wiith the structure and
adequate functbioning of SUpervisory bodies, EC
legislation is in charge of promoting the progressilve

ntegration of the nationat markets with standards of
fair and worksble competition between them.

After the (present) introductory Chapter 1, the
nackground of siock exchanges in France, lTtaly and *the
United Kingdowm is surveved in chapter 2, with some
reference Lo the situation in the USA for comparative
purposes. Chaptear 3 focuses on a discussion of the
notions of self-regulation, deregulation, re~regulation
and Y"new regulation”. The discussicn 1is Dbassd own the
consideration that regimes and the regulation of
securities markets are inspired zlso from phiiosophies of
centralised government regulation, or of liveral self-
regulalion, uvr ul Lotal deregulation, or of a wixlure and
individually adopted balanceg hetween them. A mlxed

approach to regulation may be due to historicsm]l reasans

or deliberate choice decisions. Whalever the outcome, the
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different notions of regulation can be helpful for a
realistic assessment of the way securitiss markets are
currently regulated in France, [taly and the United
Kingdom. Professional deontology, as a non-negligible
regulatory element in the operation of <the securities
markets, particularly in regimes reslting dominantly on
stanﬁards of self-regulation (as in the Unitsd Kingdeom in
the past), is referred to in Chapter 4, conciuding
thergwith Part [ of this thesis.

Chaplers 5-7 in Part [l survey the nsw regimes of
securities regulation respectively In France, with the
.COB; Italy, with the CONSCB; and the United Kingdom with
the SIB, which since its inception has been the subject
.of an ongoing debate and suggestions for lmprovem=nts.
With +the materials of Chapters 5-7 as o background,
Chapter 8, concluding Part Il af this thesis, looks at
invester protsction in the EC in a comparative light.

The comparative approach serves Lhe purpose of greater
enphasis

as to the merits and pos&ible weslknesses and
charactaristics. - of zach  of the (in & way mutually
competing) national regines in France, {taly and the
Unitead Kingdom.

In Part II11, conclusions in Chapter 2 assess the
lessons that can be extracted from the new developments
in the selected three EC member states, not least with
the interests of the investor, particularly the gmall
investor, in mind.

Az for the method wunderlying the contents of the
thesis, it obviously involves a conmnparative approach
supported by reference to primary as well as secondary
Isgisiative sourcoes and literatuce by leading authors or

experits.
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C hapt e » 2.

Stack Exchanges in Franes, ltaly and the United
Kingdom

Depending on the definition of stock exchandes or
stock markets, their beginnings nay be traced in Europe
in the light of available historical! sources and
deocuments, up to ancient Rome,* while stock markets In
the sgense and functions altaghed to them in current
gconomic and financial tife ave to e treated as
creations of the commercial and Indust-cial age in
approximately the last 150-200 years.? The notion and
funcition of intermediaries are algo of relativeiy recent
deveitopment. They have developed in the wake of the
increasingly more and more complex functions of
securities markets with more and more participanis as
investors and investment users. Lastly, ithe regulation of
smcurities markets and the role of intermediaries playad
therein have not least been influenced by a cgntralistic
or governmental or very markedly statutory regulation,
for exranple in France and ITtaly, and a hitherto
dominantly seslf-regulatory approach in the United
Kingdom. Thisz makes an understanding of the principles
(or nhilosophy) which undsrlie debate on and reforms of
securities marksts in the slcowly emerging singly EC
financial markets easier.

Stock markets have bscome however more Lthan a simple
meating place Jor investors and borrowers. In modermn
times the complex structure and system of available
shares and etocks, the diTferent types and categeories of

nvestars &nd borrowers (gmall investors, institutlional
investorg; corporate bodles, governments, as examples),

the diversity of transacltions and opzrations invelve ths
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partimipastion of a large number of persons with expertice
and corresponadingly allocated functions, and, nat least,
trust invested in them. Most important among them are,
“for the purpose of the present thesis, the intermediaries
wvhose functiomns nocessitate not only an essential amcount
of expertiszse, but also and no less inportantly slements
of personal integrity and professional conduct deserving
the trust of investors. It is notvawvworthy how the
standards of profassionat Rxpertise and conduet
applicable to intermesdiaries have in tha last 150 years
become more and mors comnplex and Iincreasingly demanding,
particularly in large and complex markats as Lhoge in the
UsA, the esmerging single market of the EC and in other
financially leading countries of +the worid. The stock
market fulfils & public function for the benefit of
Investors, on  the one hand, and admitted or listed
corporate bodies or companies which are authorised or
approved to issue shares, bonds, debentures weto. on the
other. Therswith the sconomic and commercial system
benefits by attracting available cipital resources to
where they are needed; investors henefit with returns on
their lent or invested capital and the reciplents of
investment benefit by having access to investment
resources needed for their financial activitiss, Francis
Bagon, in his book on & Decalogue for Travellers,
recommends to discover & visited couniry all the more by
vigiting alsgo its stock markeits and exchanges.?®

While in English, "ggourities markeit™, Ysxchangs
market®, "stock market™ are ugsed, in many Europsan
tanguages the word “bourse® (in French) or  its
aquivalents are used K "borsa® in ftaly, "heurs® in
Baelgium and The Netheriands, Thorg™ in  Secandinavia,
"Rorse™ in Germany etec. The root of this continental

European word has been traced to the 13th century, to the

medieval Flemish town of Bruges (pnow in Belgiuwm), to the

ol
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house of a certain merchant Van de Buersce. There, then a
prosperous ccenlre nf the Low Countries, merchants
gathered in front of +the Van de Buerse family house to
engage in trading, lending and Dbarrowing itransactions,
for which csrtificates (ur titles) were issued.?

The name o the family =subseguently became
identified wilth the name whare similar transactions were
effeoted: & "hourse” or staock exchange. The firgt
"hourse” as such is Lhat of Avers (15497, followad by
thoze of Lyon, Toulouse, Parie, Rouen and Bordesaux
between 1549 and 1571.% Amsterdam in The Netherlands can
claim +to have historically the first building used
exclusively as the seat of an stock exchange, buiit . in
the form of a cloister in the first years of the 17th
century.® Freom similar roots in trade and industry, the
ingtitutional beginnings of stock exchanges appeared in
Euragpe in the 168th and 17th senturies in other important
trading centres in Eurogpe :the British Isles, Denmark,
Germany., as examples. {t may be assumed therawiih that
also the origing of +the functions of intermediariss or
brokers emergad, bt histeorical sources are sharit on
infocrmation in  this respect. narticularly as Lo their
spacific duties and rasponsibilities as well as
lizbhilities, 1% any.

In Renaissance Italy, approximately from the 14th to
the 18th centuries, =lso noteworthy econcmic developmenis
tonl place. Great commercial and wmoneitary activities
inducad leading bankers like the Medicis in Florence to
praomote stable arrangements tacilitating financial
transactions. At the Rialto market in Venioce, as Oone
among wmany other examples, already in  the 1Bth century
public debits certificates were largely negotiated with a
aufficiently continuaus stability in values ana
guotations. A century later, as a2 marked development,

exchange falirs crganised in France in the first place by
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Ganoese  snd Milsnese morgheants  becawnse cowmparable  to
medern exchange markets when transactions in them assumed
“an sxoiugively financisl or monelary nature witlh lendinrg
and ’ freguent exchanges of Ypeplers valaurs™ as
title cartificates concerning public bonds.” As
professional standards in accounting and audiiling are

also ralated to the interesis of investors and their

protection, 1t is historically relevant to mention that
the [talian wmenk Paciola wrote the first known treatise
on accounting basgsd on double eniry bookkeeping., 85E

Pregidegnt Richard €. Bresden, at a conference on Novembar
13, 1982, at the University of Recconi in Milan, said,
Y"without Faclola’s innovative achisvements we would not
have an accounting alphabet or language /Z.../7/ naor a
system of dealing in shares or the organisations which
deal with shares.®® v pasging it may be mnoted that the
Catholic Church did not welecome siock market transactions
and prohibited them as usury in the guise of profit-
making through the sxploitation of cepital, Merchants and
financial transzctors on their part found ways of by-
passing ths prohibition which did not execlude any
poszible voluntary "donations®™ or “gifte" added by the
dabtor to the repayment of the borrowed caplital as a
gesture cof appreciation for Mhenefits™ derived f{rom tha
borrowed caritsal used for commercial transactions expnsed
to posgible risks. This may remind one of the strict
{slamie¢ appreach 1o financial traunsactions. It bans
peolilit making from lending morey at intersst.?

With inter-Eurecpean as well as oeoverseas fLrade ithe
need far Dbanks and insurance was generated. In emorging
secular and national states, governmants sgought new
modern sourceg of monetary funds. A conbination of
expanding activities and intermittent (if not chronied
capltal shortages stimuliated governments, banks,

insurancye companics, and some joint sftock enterprises,
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particularly the great trading companies, to  issue
stocks. From the existing exchanges for ocommercial biils
and notes, it was a relatively logical and uncomplicated
trangition to the establishment of stock sxchanges Yar
securities. By the early 1600s, shares of the Dutch East
India Company were beging traded in Amnsterdam.

In 1773, Londan stock dealers, hitherto accustomed
to meeting in coffee houses, moved into a bujlding to be
used as their own, and by the 19th century, itrading in
securities was common on a wore or less Tormalised bhazis
in the esmerging industrialised countries.?®?

The reforms and regulation of securities markets in
the EC in general, and in France, ltaly and the UK in
particular for the purposes of the present thesis, are
situated and move, for theoretical purposes, between the
'.two poles of (i) ocentral or ocantralised or statutory
regulation, in which the central state authorities play a
predominant role, and (ii) seif-regulation, in which the
professional bpodies and their menbers enjoy an extensive
margin  for establishing and maintaining standardsg of
professional integrity, eiflciency and reliability.
Centralisgead regulation has heen historically
characgteristic of continental European lagal systems,
whereas self-regulation is closely and successfully
linked with +{the history of bLhe securities markets in the
UK. That is, bolth approaches have heen historically
conditionsd.

In France, as an expression of central authnority,
Fhilip the Fair (1268-1314), in order to regulate the
incipient stock exchange(s), instituted the profession of
courratier as the forerunnsr of the agent de change
(exchangs agent).®? Already sines 1141 exchange agenis
(changeurs? had esiablished their meeting or working
plase on  the Pont-au-Change in Paris for regularising

their {Lransactions betweern buyers and sallers, in
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axchangew for Lthe paymsnt of a commission for their
services.!'?

The Royal nissive (letitre de Chartres) of 1141,
legitimiging =2xchange transactions on the Grand Pont iIn
Paris, and later ordinances and edicts gave the szlowly
gnarging exchange market in France some characlteristic
traits stiit survivirg in our days in Frangs Lrading at
an approved place, thes compulsory participation of
specialised/sxpert intermediarios; comnmerciaily neutral
professional conduct by intermediaricss in transactionsg,!s
As yet, as to be sxpected, standards of professianal
ethics, conduct and integrity had te wait, for their
detailed articulation, until developments in  the 20+4%h
century, except for a professional monopoly.

In March 1720 the monopoly of eaxchange agents was
instituted for frading 1in public stocks. Decrees on
Sepfembor 24 cand Qcltobsr i4, 1724, confirmerd Lhs
exclusive professional rights of stock agents Lo Lrade
and sanciioned the use by them of the Bourse in Faris.
The Bourse, officially recogniced by the Freneh rovyal
government, was subject to the authority of the
lisutenant general of police. During 10-13 stock trading
hours, only professional agents as intermediariss and
-private persons with a kpown and regular domicile had
acecess Lo the Bourse, Access by foreigners was dependent
on authorisation; womoen were  cxcluded.*? At one time,
there were three securities markeis in Paris: an aofficizal
one Kknown as the Parquet {the flaaor); a semi-offilclial
market *la c¢coulisse™ (the wing), "the corridor”; and tha
- "Hors Cote" (non-listed) outside the first two. As Lo
intermediaries  participating in them, they Were
distinguished in terms of a category with access to the
Parguet and a further category for intermediarims with'
aAcCCBSSs to Lhe other sections of the wmarket. Thisg

distinction prevailed until 1987. Belations beitwemn the
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categories were nat always smooth, because the
distiviction between them was in terms of (i) official and
public =agents and (10} non-ofificial agenls, more of &
private nature. Official change agsnts acted as
intermediaries and only as such. The coulissiers, later
integrated into a single professional association, vere
authorised ta act solely as intermediaries for
establishing contact between buyers and sellars. To this
sxtent they were comparable io stoek exchange agents, but
the latter were in addibion empowared Lo saoguire and sell
stocks on  their own account; that is, to operate as a
"gparche en  bangque®. Both professional groups in time
achisvad & modus vivendi wunder the patronage of the
ministry of finance,!'® The Ministry from LTime to time
introduced new statutory rulsg affecting the profes=zional
grouns and thelr relationshiyp. For examplae, the law of
February 14, 1982, amending the Ordinance of Ocitober 18,
1945, re-confirmed the privileged ponsition of the
exchange agents, bhut it institutsed & second category of
trading privileges in fTaveur of =a new professional
association, the "gourtiers en valeurs mobllieres®
{security agents) congisiing of old bankers. In time the
dualistic system invalving agents and courtisrs peinled
to the necessity of having aun arbiter tn deal with
posgible litigation beitvean memhers of the two
professional groups. For this purpose, the law oi 1953
had provided for the creation of a Committee of Stock
Exchanges to act basically as an arbiter betwesn the two
‘groups. lts function was extended after 1981 to include
the various markets realated Lo the authorisation and
distribution of French securities for official listing.'*

When reforms on July 28, 1851, integrated the Paris
c

t
stock markets, the category of courtiers of securities

was abolished parallel to the crzation of a2 "hors cote?
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("non~-listed™) market, The powers of the Commities of the
Stock Exchange were strengthened; the principle of a
unitaery cystem of listings was conifirmed with the
complementary rule that officially quoie staocks nmay not
hbe offersd in more than one sitock exchange in France.t?
The same law sanctioned the professional monopoly af Lhe
agents de change. The reform of 1967 initiating the
gstablishment of the Commission des QOperationgs de Bourse
(COBJ, the current stock exchange supervisory body (ses
below, Chapiter B}, integrated all associations ocf stock
exchange agents into a single national body and made
avthorisztion to act as an stock exchangs agent dependant
on a decree of the Ministry of Finance subsequent to
approval by the COB. On March 31, 1875, thers were 113
stock gxchange agents in France, of whom one was a womnan.

In Ttaly, after the establizhment owf the firgt stock
exchange, the Borsa di Commercio di Milano, in 1808 by =a
Vice—-Royal Decree nf January 18, the suchange agentg did
not have a monopoly recognised Dy the state as it
France. The right of access to the stock exchange was the
objisct of =a long controversy which anded with an
extraordinary measure of policing or conirolling : the
nominaticn in 1886 of a governmental commissioner. It
should be added that the stock exchange in Milan did not
enjoy auvitonomy either: it was attached e the Milan
chamber of Commerce. Thase characteristics of the Italiapn
sgouritigs warket were comparable to those of the German
gecurities markets., Owing to the relative bhackwardness of
the economy prior fte national unification iu the 1880s
the stock exachange in Milan was pul under the caontrol of
the Chamber of Commercs., After the unification of Itanly,
the Miian stock exchange was re-~constituted as 2 body
consisting of & director (sindaco) and four associate

Q
directoure nominated by the Chamber of Commerce for a




pericd of one yearo. Thes decree of Mareh 10, 1860,
provided in Art. 43 that, according to the procedure of
the Chamber syndacale des Agents de change in Paris, two
agzoctate divectors should be then selected hy sach of
the two professional categorigs {(brokers and exchange
agents) of the stock exchange, but the application of
thisg ruie was blncked by ithe minister of interior aifairs
on Lhe grounds that LIt was incoupatible with Art. 4 of =&
oraeceding DPecrse. As  to members of the stock sxchange
professional association, they were nominated by the
association itself among persong woelt classified as
exchange agents but as persons belonging to the class of
merchants, provided that such a nomination “would not
entaill any inconveniencs.,m"'”®

In and after 1865 new zrovisions were included in
the [talian Code of commerce, concgerning aliso the
ostablishment of some instituticns of {fundamental
impoxtance : the stock exchange ccuncil, appeinted by Lhe

P

Chamber of Commerce; the qguotation of bonds of public
debt; guarantees and basic fees; o clearer procedure for
the admission of stocks ta the exchange: s system of
authorisation for the guotation of non-lhalian (foreign)
stocks, Meanwhile the Italian economic  situation
-developed rapidly and by 19086 the Bank of ltaly reserves
gxceeded those of the Bank of England.?'? Iin 1907, the
"diritte di sconto,™ a legal institution of French
arigin, translatable as the law on financial
transactions, was adopted. [t regulated in addition to
the admninistration of =ztocks for official listing, te the
contral of stock values, the monopoly of brokers (agenti
di cambiog) confirmed by the baslce lawvw of Marceh 30, 1813.
The figure of the cexchange agent as o public parson was
abolished by Law No,. L of January 2. L9911, and

substituted by that ¢f a juridical person, & company.
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It the United Eingdom, &5 characteristic of a system

based on & gelf-regulatory apprcach, the coreation of the
Londen Btock Exchangse on March 27 1802 was by a "deed of
settlement”, a contract., This legal! =act, with notable
changes in 1875, had boon in force for quite a long time.
The beginnings of a stock exchange Iin the UK go
naturally much furthsr back: first tracdings of stocks
have bsen Lraced back to 1588.%¢

They were concentrated in the Royal Exchange founded
by Sir Thomas Gresham in 1566, financilial counciilor to
King Edward VI and fueen Elizabelh 1. The paltern of
operation {foillowed that of the stock exchange in
Amsterdem in The Netherlands. The London Royal Exchange
moved to & new building in 1569 after the great fire in
16668 had dastroyed the oid building.

The supply of titraded stock and securities wvas
promoted by the forwmation of stock cowmpanies and later,

towards the end of the 17th century, by an increase in

public borrowing and debt,. Joint participation in
commercial ventures was already known in medieval
England, whereby possibly a few sleeping partners

cantributed with capital and left the management of the
commercial ventures to the other partner(s’. Such
gleeping™ participation was advantageous for those who
wanted to have their capital exploited bult at the same
time wanted to avoid any accusation of usury for profils
on lent monaey,.

Another familiar institution was the corporztion.
With s marriage between thes form of a couwpany with'
participatory shares and that of a corporation thers
gmorged in the middle of ths 174th century +the form of
stock companies vith its essential characteristics,
vwhereof ithe oldesgt stock company was +the Russia company

while the more known is the East-India company.=2!

After the establishment of the Bank of England in
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1684 +the stock trading transacticns took place in a
nearby coffee houss. The first guotation list dates back
to 1697, related to  Lhe nawmse of Jobhn Castaing and Sons
88 brokers.®2? In the same year, relevant to +the tepic of
the pres=nt thesis, a law was enactad for checking
malpractices by brokers and stock-jobbeyrs, [t prescribed
tha grent of a broker's Vicaence by the mayar and the
tribunail of Aldermen.2*®

Iin 1876 the London Stock Exchange was considered by
Al Ellis "thes most highly organised market in the
world",ﬂ‘ but Tt was not the only securities market in
Britain in the 19th century.?% In 18368 stock exwchanges In
Liverpool and Manchester had apsned Ltheir doors, followed
by Sheffield, Leeds, Glasgow and Edinburgh, and further
regional stock exchanges in 1845, In 1873 all stock
sxchanges in the UK, Great Britain and Nerthern lresland
wvere merged inte the London Stock Exchange.

With relevance to the topic of the present thesisz,
the London Stock Exchange, hitherto the largest in the
world and having Y@ compete more and more with ather
centres 1iIn terms of the number and variety of domestic
and internationat securities tradead, has traditionally
been an independent (gelf-regulated) institution not
subject to governmsntal or central regulation. [t ﬁas
resembled a private club with its gwn constitution and
opefating rules, administered by & councitl whose naw
members, except for the gerrnment broker as an ex
nfficico non voting member, were elccted by the existing
meambers, Operating responsibility wag vested in a
sgoretary a2nd his staff, with no possibility for the
government to participate in the oaoperations and
administration of the sxchanges.

As to trading on the London Stoek Exchange, it was
carriad through 2 unique system of brokers and jobkers.

A broksr acted as an agent for his clients while a jcbber
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or dgaler t{transacied business on the floor of the
Exchange without dealing with the public directly. A
clienk’s order given to a brokerage house was relayed to
the floor for execution., A broker’s incoms was frem a
commission rwceived from the client as compensation for
services renderecd. The jobbers sought Lo wmazimise
profitable business by adjusting stock buying and selling
prices. As the ultimate dealer in the London market, the
jobber with his activities provided a stabilising factor
in many respects. Unlike the gspecialist on the floor of
Lhe New York Exchange, the jobber was under no obligaticn
to help support the guotations.z?

To becomz2 & member of the London Stock Exchange, an
individual had to secure a nominalion {from & retiring
mewber at a price varying with demand and suppiy. Lvery
applicant had to be approved by at ieast ithree members of
the Stock Exchangs Council. A member could be a broker,
dealing as an agent of the public, or a Jjobber dealing
for his own account with other Jjobwbers or brokers.?*7 The
distinction between a broker and a jobber had ensrged in
1812, but not beferes 1908 was a member of the l.ondon
Stouck Exchange held to declare formally whether he was a
broker or & jobber. Members of the sxchange did nol have
to obtain a ilicence which legislation in 1858 prescribed
for the prevention of fraud in the sphere of investment
activities. Thisg lagt point indicates how in the wake of
complex developments and expansion beth at the level of
acltivilties and investors consideraticon for beiter
standards for supervision as well as for investor
protection were moving to the fore.

The historical background of stoeck exchanges in
France, italy aund the United Kingdom shows that in France
and the United Kingdom the struciure, organisation and
membership of stock exchanges cemerged from the initially

free association of its members. While this development
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laztad [oangest in %he United Kingdomn, in France the
central authority of {he stalte in due time asserted iils
influence as a factor of regulation. In italy, the
organisation and operation of the stock exchange was from
the beginning influenced by fthe tradition of the Bourse
du Roi in France, founded in 1724 by the will of royal
authority. Conseguently, the Milan Stock Exchange was
diffecrent from the French and UK models in %two inmportant
raspects : 1 the exchange agents did not sucaead in
‘achieving a professional monopoly tnat the French and
L,ondon agants enjoyed for trading in the stock exchange,
the French agents enjoying such & monopoly initialtly in
self-regulation and later in a form sanctioned by central
gtate auvthority; (2) in Milan the right of guotation was
the object of 2 long contraversy ending vith an
extraordinary measure of policing or monitoring when a
Commissioner of the government was appointed in 185G: and
lastly (33 the Milan stock exchange was not auvtonomous:
it was linked to +the Chamber of Commerce. As & wAarginal
remark it can be said that the chorzcteristice of the
Milan stock exchange as the wmodel of the ltalian system
wag ocomp=2rable to the status of the German stock

gxchanges,
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I. Un the ewarliest historical rcots of stock sxchanges
on the European continent in Rome, see Larousse, la Grand
Encyclopedie vol. 4, (1972, pE-. 1928-1933. 0On more
detalls as Lo who hed monetary resources as bankers in
Rome, sms Larousse, ibid.: seg also (ltalian daity) 11
Sole 24 DORE, June 22, 1992, pp. 3, 4 and G.

2, After the deecline cf the Roman empire, in the middie
ageg which witnessed the develapmsnt of flourishing
cities, periodic major {trading) feirs offered fo
merchants the necessary opporbunily bto vevive the idea of
regular mestings for tending and debt certificates.
Meetings took place at the same sguare ("pilazza), with
Indge ("loggia™), pxehange ("ecambio™?), convention,
"gstrade”, used practically as SYNOnyms. Ser Larousse,

ap. c¢iv., p.18229.

3. Cesare de Seia in a programoue of the [Ttelian radio-
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Salf{-Ragulation, Regulation, Dearezulation, Rs~Rggulation

and Co-Regulation, "Nesw Regulation®

The removal- ef all barriers in the EC +tao the free
movemenﬂ of goods and persons, supply of smervices ang the
free movement of capital within the completed internal
market of the EC has, asg from January 1lst 18983,
gonarated a numnber of new raegulatory igsues for
sacurities markets. Some of them 2re due to Community
law and others are conditioned by the transnational
dimensions and communicalion technologies affecting tLhe
operations of securities markets. Markets which in the
pagt have developed fLtheir activitizs under different
national systewms with in practics, insulated national
regulatory structures and standards, are now a@xpecied Lo
operate within (&) a broad regulatory framework anchored
in primary az well as secondary EC law, and {(h}) & systam
with transnaticnal dimensions both within and cutwith the
EC legal systew, This exposes the markeis to competition
and puts the national securities markets and tﬁereto
related forms and standards of regulation under pressure
peinting towards new developments and not least towards
caoordinated regulatory standards with due regard +to
competitiveness; raliability and, eminantiy, the
protection of the investor, ﬁore particularly the small
invastor.

Traditional systemns of (i) self-regulation, (ii)d
regulation, more recent approaches of (iil) de-reguiation
and/ar (iv) re-regulation and (v? co-regulation have to
be sasscessad and re-assessed in the fight of nesw
realitias, challenges and demands, even if they are

capable of assuming variabie or wvaried meanings and
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shadings. in the sgociov-economic, legal and culturatl
environmwent in which they are expected to operate. From a
combination of these notions and associsted systems a
"new regulatory”™ approach may ensrge for promoting the
proper functioning of financial markets and access Lo
investmenrt capitat, This "new regulatory" approach or
"new ragulation® Ls largety R product of the
internationalisation of capital markets: in the case of
the BC, it 15 a necessity generalted by the transnational
character of the emerging Community single market with no
internal barriers,. Both at international and intra-
Community levels the pluralist and zomplex nature of the
new dimensionys of bthe capital markets is accompanied hy a
realisgation that heside the legal standards, valuss ars
standards of professiaonal ethics have to be necessarily
considered as conastitutive elements 2f a system of stable
and reliable regulation.

The quzstion of professional 2thical standards is
reflected in the notion of deontology, with arigins In
professiconal gelf-regulation. Such self~repgulation
implies, in ongning changes and consolidation, a divigion
of competences of regulatory powzrs beitwegon central
governmental nr administrative authorities, on the one
hand, and members of the profegsions involved in thz
operations of stock markets on the othsr. In more legal
terms, the search for the best new regulation concerns
the search for a system invol&ing central administrative
as weil as decentralised control standards, wherswith
central administrative elements of the regulatory system
are combined or coordinated withh professsional se ] f-
regulatory elements. In this process a so Lo speak
osmosis between the state administrative sauthorities and
prefessional bodies may take place, it capital and
investment resources are naot to wmove +to other stock

markets with detrimental effecis for the national stcocck
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mxchangs of the state concerned.

UOhviously, the impaortance of deontolcgy should

—

neither be over- nor under-estimated, Accoerding Lo one

leading opinion, it is an element which ltogesthsr with
other faciors cgcontributes to implenant a complex
regulatary system relating to financial activities.! It
is additionally acecepted that (in our transltation) "the
firmness, at Iga2ast as far ag the financial secftor is
concerned, of such consitructions based on & principle of
sharing between gavernmental/centraliged and self-
regulaltory systems, in traditional tegal svetems, have
emphasised the developmant of nove ! approachzs,
solutiong, as part of the expansion of the influence of
taw in egsence generated by non-governmental
organisations™?

Thus, the new regulatory sysitem(s) are marked by
diversification, both asg to conisnts as well as arigins;
They are no longer the greswit of an sauthoritarian
control; they are the resguli of a reguiatory apprecach
alming at the promption, deve tlopment end optimal
functioning of the markets.

The "new regulatory approach”, bassd essentially on
7 deontology uses, foar achieving its goals, most diverse
systems such as that of self-regulaition, regulation, de-
regulation, re-regulation, co~regutation. This is
justified by a desire to avoid a ceniralisesd governmant
system which may be heavy, slow, rligid, =ztifling and as
such inadoeguate for the rapid transformation of financial
markets.

In the tight of the abave sketched developmenti, in
which a number of terms play a role, it is appropriats Lo
deal with the content of the associated noticons as
concepts underiying the challenges of regulating the
securities markets wiihin a broazd regulatory framewcrk

and EC legislatiaon.




Self Regulation

Faor civil law jurists, cself-regulation implies a
pinilosophy of actian, sounding alwmost like & magic word.
It #siay be 2 key notion for unlccking entrance to the
world of common  law, It conesrms not so wmuch the
objectives to be achieved as Lthe means, the instruments
to be applied to reach given abjectives, its bhasice
elensnts are those of flexibility, clarity, simplicity,
rationality, involving the application of detailed rules
in internatl regulatory texts as instruments of gontrol
from within. At the same time, the term self-regulation
is an ambiguous one, bacause it can lend itself to
multipls interpretations and definitions.

Normaily, gelf-regulation is contrasted with
statutory regulaticn, that is, with control enshrined in
legislative or statutory texts, and sometimes with non-
self~regulation.

Webster’s Third New Internaltional Dictionarcy (19812
dafines self-regulation as "regulation of or by oneself
or itgelf; control or supervision from within." The Bank
of England, in evidence to the Wilson Committee, defined
self-regulation as originating
“in the realisation by a ¢grcup of individuals or-
institutions that regulation of their activities 1s
dasirabis in the common interest, and their acceptance
that rules for the performancelof functiongs and of duties
should be establishaed and enforced. Typical of such
arrangements are those to which members of praofessional
baodias subscribe in order to estabklish appropriate
standards of professional conduct and competence. In some
cases the snforecament of such standards is entrusted to a
committee of a profession or o0f practitioners in a
market,. Freqhentiy, however, the enforcement aof the
reguliations may be entrusted to an authority nutside the

group, which 15 or becomes customorily recognised and
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abeyed and which wmay also become the initiator of new
regulations ... In both cases the system can be described
as solf-regulation, the first intrinsically =0, the
second by common consent.“?®

In the financial sactor toa, self-regulation
confirms its vocation to outline the ceonfiguration of a
complex phsnomenon of legal nature that doess not esxhaust
its sgcope solely in an ethical dimension. On  the
contrary, it may stand for arlbticulating itsell through
institutionz and organisational structures affecting
matters belonging to categories normally related ta
internal matters.

Self-regulation has fong been commen in professions
like those of Law, madicing, accountancy, with
charvacteristics common to them.* If & profession is self~
rggulating, in the sense that its members, as the sole
suppliers ¢f a certain type of nrofessional ssrvice, are
free to determine in one way or another whether or not to
admit an applicant to the profession, then it might prima
facie sesm that such a profession could bs regarded as a
monopelistic supplier and seller of the service in
guestion. If a negative offect is associated with such a
monopolistic position, then the effects of the given
se@lf-regulation may appssar Lo involve some loss for the
public or gsociety affected by it. The whole rationals of
sali~regulation rests however, on the neotion that it
provides a vehicle +through -which the gualily of the
service may be maintained in markets where the oclient or
canswer may mnot be capable of assessing readily and/or
measuring the quality of the monopeolistic service offerad.
Gawer explaing that "the British experience has been made
of three distinct methods of self-regulation : the first
(of which the stoack exchange and Lloyd’s are examples) is

where =a professional organisation acts as a seif-




radulatary body gver the asctivities of its members; the
gecond (of which the CBI CSI and the Panel are examples)
is when a professional agsociation cor a number of
professional bodies voluntarily set up a distinct self-
regulatory agency over the memhers of that hody or hodies
and, where przcticable, over those dealing with those
members. Th= third (of whiechh the Ingurance DBrokers
Registration Council is an exampla)l is where a
professional body or bodies promote lhy legislatlion the
establishment of an agency to regulate the practices and
conduct of ite members.® The first of these, the "club®
type of self-regulation, has the advantage fthat morval
persuasion may work at its most powerful and it may be
easier to enlist high-powvered exscutives Lto play an
active role in regulation,’ Gower observes that in the UK
there exists "esometimes self-regulation; sometines
statutory and sometimes non-statutory . and sometimnes a
mixture of all or some of thesge.®™*

Non-statutory regulation is not synonymous with
gself-regulation. Statutory and non-statutory TfTorms of
regulation may ssem to be mutually inconsistent § there
ig, hawever in effect, sonething of a continuum linking
them, an ane side, most faorms agf nen-statutory
regulation, sven aof the sgeilf-ragulstory type take pliace
within some kind of shtatutory framework., On the other
side, extremna statutory supervision of financial
institutions may be invariably supported by non-statutory
arrangements of one form oy another. The issue iz not
thersfore whether statutory nr non-statutary methodzs of
supervislion are preferable in some absolute or mutually
sxclusive sense, but wheither the existing balance bztween
the two is appropriate for the particular circumstancess
and, one might add, tradition. The continuum between
statutory and non-statutory regulation is well

gxenmplifiad by the important regutatory form of internal
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codes of gonod practice. Statutory and non-statutory
internal caodes may exist. They are much more flexible
than statuteory lsw and <an be readily revised Lo respond
to new circumstances.?

The status of such 8 code iz considered to bhe, in
SUME WAYS, similar to that of the UK  Highway Code
appreved under Secltion 38(7) of the Road Traffic Act
1988, or to the codes of practice approved under $Szction
26(2) of the Consumer Protection Act 1987,

Bovey® notes that self-regulation exists as an
excepltion or reaction to two elements in the
canstitutional structure; the sovareigniy of Farliament
and the independence of the judiciary in the UK. He =adds
that pre-reform England was largely governed by Boards
and Offices. They were not accocuntable Lo Farliament. Ags
Parlianent refaormed itself, and thereby attiained
democratic legitimacy, this pattarn changed. The Bosrds
became the Ministries (Despartm=znis} and secretaries and
ministers became accountable to Parliament. Thus, s=lf-
regulation is "what happens when someg body or
organisation successfully ascquires power indepgndently of
Farliament.""

The independence of judges from the executivae arw of
governmeht but their subordination to Parliament is worth
naoting in the following context : "The effective coming
{ogether of the executive and the legislature In a
sovereign Parliament with +the ¢growth of a two-party
cystam and party discipline left no checks or balances in
the constitution other than the judges. Therc was no roomnm
for the growth of a system of administrative law on the
continental or even the UK mode! because it would offend
against the ides of the sovereignty of PFarliament,
Instead, the ﬁourtz adopted a different role., 't was that

while Parliament has absclute power, and the judges would

‘

accept and respact the wili of Parliament whatever it
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did, if it conferrazd power on anyone else, notably any
part of the Executive, the courts would snsure ithat the
powsre waB sxarcised strictly in accordance with
Parliamentary instructions,"*® |t should bs noted that
thes current structure of sitock exchange regulation in the
UK is derived largely f{from the Gower Report.**' Th=

contants of QGower’s and parvrticularly the correspondiag

P

Committee’s terms of reference reflect two basic premises

(1) All financial services reguire regulaition, and

(2 Self-regulation is generally superior to

statutory regulation.

Lobuonno (1taly? hasg commented that (in our
translation) Fevidantly +the most significant limit of
self~regulation can be ascertainad in terms of protecting
inQestors and, particulariy, providing for the efficacy
of rules of conduct in relatien to third parties, that
is, clients with contracts/agresments of investment

conciuded with the financial operators. The Lharein

involved preblems smerge above all in relation fto forms

of auto-(self-Jregulation in a strict sense, that is, in
cirgumsiances with respect to which no reference can be
made to statutcry or administrative provisions. {0ne may
think in this countzxt of ths integrat or pracliice codse
set up by 2 professional body of French
intermediaries) .t ?

Self regulation 1is not necessarily characlterised hy
simple or compreshensive ruls bdoks‘ With such a point in
mind, it may be said that, a5 has heen universaliy
admittzd, the originat BSIB rules book was & littis
conplicated. The competent Minigter has gaid in the Houss
of Lords that ccmparsd with the old Stock Lxchangse rules
hook, the SIB bhook read like Enid Blighton.

Another pessibility to consider when establishing
self-regulatory books is  that self-regutation ocan best

operate, or can only opsrate in a field untramuael lsod by
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statutory or legal contrals, Gower's suggestions and
conclusions indicate that for him self-regulation could
operate only with a vertical dividing line between it and
stetutory regulation. A norizontal division may dsstroy
it and self-regulating organisations operaiting thereunder
and under the Financial Services Act are not geocd or
wvorkahle 2xamples of self-regulation.

The main advantages of self-regulation can consist
in flexibility, abililty to deal with infringements of the
spirit as well ags the latter of conduct rules and thus to
ensure high gstandards of reliability as to personal
integrity and expertise in the matters Lo be regulated; -
the ability to take decisions speedily and lessen dcmands
on the public purse.

In terms of main disadvantages, self-regulation may
risk depandances on impreciss and vague rules,
difficulties of effective enforcement over non-members,
possible insulation from the public as cpposed to
professional opinion, and in particular danger that self-
interest may outweigh public interest or may appear to do
so and therewith may sap or undermine public confidence
in the profTession.

"The main disadvantags, however, is5 the risk of
corruption and capture: regulaltors may be captured by the
firms they attempt to regulate, =

Advantages and disadvantages of governmental
regulation have besen seen as largely the converse of
those of self-regulation. According to Gower, the Two
types of ragulation should not be regarded as being
antithetical but rather as comnpltementary.ts "It is naw
generally accepted, I think that gaps in the regulation
nesd to he filled --- and filled, to the same degree at

any rsate, by governmentsal regulation.” "The idesal would
.be to weld self-regulation and governmental regulation

into a coherent statutory framework whiloch would ceover the
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whole field that noods to be regulatsed; in which each
would herform the role it does best, working harmoniously
together,'®

It is noteworthy that in France, with a civil law
tradition, Concerniné the2 organisational aspecls qf the
financinl/securities markets, also aftaer tha reforms of
1985 and 1389, no eslements of self-regulation have
emergad In a strict sense ar in any case no professional
bodias comparabla tno the self-regulatory
organisations(SROs) established in the United Kingdom.
Howsver, financial operators and in partioular Lhose
employed under various titles in the gphere of investment
activitims have dmntributed no less than otherg to define
the nature and structure of the market in which they
operate,. In  fact, intermediaries in France are called
upon to draft iuntsrnal procedural codes for the market
and abova altl havs the ypossibility Lo designale,
atlongside olther ‘prmfeﬁsiqnal groups operating in the
financizl markets, their propar representaltives at the
tevel of central authority dealing with professional
matters, such as the Conseilil des Bourses de Valeur, the
Conseit du Marche a Terme {futures markety, ete. The
functions of -these gentralised regulatory bodies iuvolve
aspects ranging from powers of control +to drafting
general rules for the riarkat. These institutions,
operating in an  area intermediary betwean statutory
regutation on the one hand and self-regulation for the
activitles of intermediary bodies on the other, comnpets
to contribute to the effiorts of the state to create a
mixed regime govsrning financial activities,

A similar strategy of decentralised approach to
traditional functions exercised by central government
bhodies manifests itself also with respect to control
powers. The acltors aglive on the markets are co-involved

in the administrative processes affecting the market
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through a system of synergy betwesn financial
'ihstitutions, on the one hand, and professional groups of
market intermediaries on the other. In securities markets
like Lthos2 in France, in which cantrn! activities have lo
aces rALrEus di{ficulties, that is, to cope with
substantiai delays affecting the process of financial
innovation,*® the rlesirable objective is in subslance Lo
introduce successfully at (1) a first and lower market
leve! standards of cantrol applisd directly by the
organisations involved in it, as standards intended to
be more successful and as such desirable to achieve
systematic effectiveness, and (23 at & second lavel,
meEasurzs nof an sxternal control, tending to be exercised
more indirectly, that is, as a mnmechanism of wverification
applicable tn the wvalidity of procedures applied to
intermnal controls.

The above remarks suggest a first conclusioen on the
rale of self-reguiation in French financial markets : de-
regulation processes, quite far from leading to toital
Nliberation from state intervention, involve rather a deep
reorganisation of the markets. This inveolves a transition
from a system of cantralisad to a decentralisead
administrative system with elaements of both’
administrative as wel! as professional decentraiisation,
Tﬁerewith financial operalors have a guarantee to
fulfill, under the control of thse market authorities,
functions of growing responsibility. It may be generally
asked, whather self-regulation or stoatutory regulation
can respectively be a better method for guarantesing the
proper funciioning and retiability of financial services
markets: or is a2 combinaticon of both esseuntial and hence
inevitable? Ur does the answer to these guestions lie in
gspecific historic factors which have shaped traditieons,
more Seifwregulatory in the UK and more statutory in

France or Jtaly? Or is the nature and technicalities of
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currsnt financisl services markets such that a radical
break with tradition may have Lo be aenvisaged? Chapters
5-7 may cast some light on these points by discusaiﬁg the
way financzial services marketis in France, JTtaly and the
United Kingdom  are organised and regulated and what
critique and weaknssses they involve. Philip Bovey,'?
says +that the term selfﬁrégﬁlation is bandied abouti,
somebimes as something to be ained for, sometimes a5 &
term of abuse (o be contrasted with real or statutory
regulation. For him,-good regulation may be achisved with
or indgpendently frowm self-rezulastion.!'® One has to agree
with him thal the virtues of a pgood regulatory system are
v (1) it is eclear in its contents; (ii) it is clear as o
its targets, ancd (1ii) it is enforceable with
gffactiveness and benefit for atl market participants.

The differences between self-reguiation and no
self-regulation . lis not in their regulatory aims; these
may he assumed to be the same for securing the prdper
functioning, reliability and optimal immunity of the
financial markets against fraud and manipulation, but in
how the aspired objiectives ars achieved and maintained,

Regulatiaon literally means tha "laying down of
rules”.
"Regulation exists because c¢czrtain groups in society
benafit from their existence at the expeuse of the rest
of society - that is why %the process of regulatory reforr
is o painstaking one with potent political forces pulling
in different directions't”®

"Regulation, particularly in the U3SA =~ at least
"goonomic regulation”  broadly conceived - lypleally
refers to governmental gfferts to control individual
price, output, or product gquality decisions of private
firms, in an avowed effort to prevent purely privale

decision making that would taks inadequate account of the

<
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public intoresi,m?20

in the USA regulation is a distinct type of palicy-
making and its study has besen wlevatsd to the status of a
suo-discipline. In Europe the situation is different:
daspite Ttha intensity of nngaing debate about
deregulation at mnational and EC levels, research on the
gconomics and politics of public regulation is still a
relatively new area. Paradoxically, Lthe study of de-
regulation has precodod th2  theory, if not the practice
of regulation.?!

Majone underlines that "There are several reasons
why Europezan swcial scigntists have not develcped
anything comparable to the American theories of
regulation. To begin with, the term itself is often used
differently on the twe sides of the Atlantic. In Eurogpe
there is a tendency to identify r@gulation with the whole
realm of legislation, governance and social control. This
broad usa of the term makes the study of regulaticn
coextensive with law, economics, npelitical sclence and
spciclogy, and thus impedes the development of a theory

of regulation as a distinect kind of pellicy-making."2?

In the USA, regulation has acquired the nmore

specific meaning of a ccntrol exercised hy a public
agancy. As to securities markets, of direct relevance Lo
theAcontents of the present thesisg, the art of regulating
then requires knowledge of .details of its operations,
ability to shift requirementis as the changing conditions
of the market may indicate, the pursuit of energetic
measucres upeon the appearance of an emorgency, and the
POWRT, through snforcement, to gsnerate realistic
conclusions as to policy.

Differences in mzsaning applicable to the mnotica of
regulation reflect significant ideological anud

institutional dlfferences between the USA and LEuropean

approachos to the political control of markest processas.
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The long tradition of regulation in the USA, at the
federal leve! going back Lo the 1887 Interstate Commerce
Act regulating the railroads and tLthe <corresponding
commission set up to apply it, cxpresses a widsely held
belief that the market works wall under noramal
circumstances and should be interfered with only in
specific cases of ‘“market fallure™ such as under the
negative impact of monopoly, negative externajlities or
inadequate information,. Thus, the primary rotionale far
regulation, along wilth other elements of public policy
towards industry, is to renedy various kinds of wmarket
failure.??

With, particularly, f{ocue on financial systems and
their markets, informavion problems provide the chief
rationate for much regulation and are essential Lo
understand the relalionship between a regulatory agency
and the firm or firms or professional bodies -it
reguiates. Normally, tha Government will be involved in
reguiation, either directly or indirectiy. indirect
involvement may involve a qguasi-governmental body, such
as & regulatory Agency, for example, the SIB in the UK.24

Rwgulation can be often regarded as a substitute for
competition. One purposs of regutation may be to promote
and maintain conditions for effective competition:
liberalisation may alter the kind of regulation that is
needed, not the need for repulation.

Regulators may be concerned with the way in which a
marke b s norganissd. This is kncwn as structural
regulation. Regulators may also be concerned with the
behaviour within the given markst, dealing in a such a
case witbth gaonduct regulation..

1t is significant and curious that there Thas
seemingly been so little regulatory response to Black

Monday on 182 Oclober 1987.2°

Finally, "some USA economic theorists have argued
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that Ragulation is 2 means whereby powerful coordinated
interest groups often (perhaps wusually) the main
establishment comnpanies in the industry can transfer
wealth from the less well co-ordinated, usually
consumsErs, o themssalves, "?¢

Deregulation

The term "dereguiation' too carvies different
wzanings, depending on the particular Kind of regulatian
it congcerns. The ambiguity of deregulation has been
emphasised by Y. Gudon.?7 Deregulation has been a key
element of hoth Thatcherism in the UK and Reagoncmics in
the USA,

In Europs in the 19805 and 1990s as in the USA in
the 195805 and 1970s, traditional structures of regulatian
and contral have been in the 1880s and 1880s breaking
down under the pressure of powerful ideological,
technological, economice and evan pfagmatio forces, and
are being dismantlied or considerably, if not radically
transformed. This is often referred to as “deregulation",.
“but this is a misleading term, because as often as not
naw and more explicit and also subtle rengatory
struclturgs are simul taneousiy generated and applied in
place of what went before under the lalbel of rogulation.

The term Tdeoregulation” is also used to indicate or
qualify the "Big Bang" of 1986 in the City of Loundon, as
the provocative beaginning of & gradual dereguialion of
the securities market in the 1980s. Therewith the United
Kingdeom has become the centre of an international process
of regulatory reform. Olider, informal as well as formal
structurss nad sitarisd breaking down under the pressure
of strong econcomic, technological, idenlogical and cruss-—-
border 2r itranstnational forces, and were being officially
dismantled. This process is qualified as being one of
"deregulation"l

Deregulation may also mean, however, less
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reshrictive or rigid regulation, Thus, the rationaie for
W

Y

public intervention has seldom begen challesnged in the
increasingly important area of "social regulation® with
environment, health, safely, consumer protection as
axamples, Thersby ths important issue has not been soa
much deregulaﬁion- as the challenge of achieving the
relsvant regulatory nbhisctives by less burdensome metlhods
af governmental intervention or participation.?® Thus,
reithar in the USA nar in Europe has deregulation been a
pure process for cending all ragulation, In Europe,
particularly in the UK, privatisation of mnatural
monopolies as & process of deregulation has been followed
By price rggulation. "History wight not judge Margareth
Thatcher as having effected substantial dereguliation of
Lha British aconomy. Her mxjor conservative
accomplishment has been in the fields of privatisation
and increasing inequality rather than deregulation. There
ig a tendency to confuse privatisation and deraogulation
as the same issus when indesd privatisation {s often
accocmpanied by an increase of regulation.™??

The absence of a significant body of theoretical and
empirical literature on regulation explaing a certain
confusion about the meaning of deregulation in the
European context, and its relationship te othar measurss
af libhsralisation or to privatisation, In Europe, as in
the USA, the dismant!ling of traditional structures of
ragulation and control and their replacement with new
patterns 1s misleadingly aqualified as “deregulation".
Such & slalgsment would be. Justlified 1T the market
cancerned as "deregulated” were free of or not affected
hy any regulatory measures or ruies. 0On the contrary, the
market has never been as regulated &and monitored, In
reaitity 1t has been a matter of choice as Lo the method
or regulation- intended to replace a centralised

administrative system with one which 1s decentraiissd but
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is sdministrative and professional. The deregulation is
characterised by the presence of systems of specialised
contrn!l fulfililing =2 function of establishing standards
for the markel operators governed by +their own authority
and subject to their own authority.

The phenomenon of "deregulation® includes a
substantial paradox congerning economic policy with
regpect {to which ‘Yderegulation®™ does not result, as
already pointed oult above, in the total liberation of the
market from any regulatory standards, hut has ‘o do
rather with a transformation in the modality of defining
the market structure and control of the markets. This is
affected by rasort to &2 series of innovations providing
for the direct or indirgct involvement of financial
oparators through the activities of professional
organisalions, for example, self-regulating bodies and
recognised professional bodies. These may invdke
professional authority, for example, the Conseil des
Bourses das Valeurs in France, and sometimes may involve
the financial operators <©Lhemselves, for instance with
rgspect tog the ecode of internal procedure which the
French associations of intermeodiarices are called upon to
draft.®? "Even the United States, after 8 vyears of an
administration with a stronger idealogical commitment to
deregulation than any in the history of the western world
(the only competitior for this title being the Thaitcher
government? has hardly the halance away fram staile
regulation, "¥!

It is difficult to conclude that the 'Regan
presidency was an area of deregulation.

Re~Regulation

Re~regulation generally means the promulgation of a
new set of rules.
Re-regulaticn may be better understood as a

ngcessary effort to make the dersgulated markets function




competitively, This wmeans that there is in practice no

total deregulation, but rather a combination of
deregulation and re-regutlation. The apparent paradoxical
comblination of deregulation and re-regulation, must
aclearly esvident in +the financisl services industry, is
what actually amounts to a regulatory reform.®? At the
gsams time it should be remembezred that a regulatory
reform does not need, Iin the best interest of the markets
and thoese invoived in them, a reform effecited with a -
single stroke: it may best energa through some
evolutionary process in which deregulation and
re~regulation may have important functions to fulfill,
Deregulation should really bes called re-regulation since
it is not the scrapping of regulations which is at issue,
bBut the replacemsnt of ong set of regulations with
another {(albeit more liberal) code.

Cog-Regulation

Co-regulatiaon stands for a form of regulation based
on international bhilateral or multilateral agreements
concluded bhetween respective governmental authorities in
charge of the conirol of financia services markeots,
Competition at a global or international lsvel is not
capable of developing and smerge soisly with the
abolition of internal state regulaticns. For pronocting
the dimension of compatibility of international
competition and render it keaner through Lthe proper
functioning and evoiution of the international financia
systemnm, it is indispensable to =met up mnew forms of
internal coopesration. Co-regulation has been defined {(in
our transliztion) as "the complex Iinterplay/interaction of
hilateral or wmultilateral agreensnts between national
authorities entrusted with the supervigion of various
market operations in various countries,"®® ("le jeu

conmplexe d’acgords bilzteraux ou multilateraux entre les

- . i
sutorites chargees de surveiller la marche dez marchesz
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divers dauns les pays differents”)

New Regulation

The challenge of "deregulation® in the USA meant far
Europs a@opting legislaltive, administrative anrc
regulatory measures inspired from the American model
consisting in its egsgsevnce of the three~tiers approach.

This QBvelopment seems te offer the most suitable
instruments for regulating the activities of financial
markets across frontiers and continenis.

[t offers for EBEuropean Stock markets, as indicated
above, the best possibilities to compete with the
standards of efficiency in the USA,.

The result of all the theoretical as well as applisd
developments has bteen that distincltiong have been blurred
between governmentat (centratised) regulaition, on tﬁe one
hand, and self-regulation on the other, as well asg
between statutory and wnon-statulory regulation.

The New Regulation will inevitably bhe a sort of
symbiosis between state regulation and self-reguiation,
1t should remenber, howeveaer, that "policies that secure
the advantages of an evolution of coopgration bstween
regulatory agencies and industry are policies that also
Tun the risk of an cvolution of capture and
caorruption™.**

in the chapters which follow below there will be
direct or indirect refsrence to the waf the regulatiaon of
the financial markets in France, lialy, and the United
Kingdom is hased con self regulation; central regulation

or a combination of both approaches.




Notes 398

1. M. Lobuano, Dersgulation dei Mercatil Finanziari e
Processi di Auteregolamentazione, in PBanca, [mpresa,

Societa, ' vol. 8, n.2, p. 255.

Z. lbidem.

3. A.C. Page, Self-RHegulation: the Constitutional
Dimgnsion, in Thg Modern Law Reviwew, vol. a9, . 2,

(19867, p. 148,

4, A, Shaked and I Suttoa, The Self-Regulating
Profgssion in Review of Economic Studies, (1881), XLVIII,

p. 217.

5. L.C.B. Gower, Review of Investor Protsction -~ A

Discussion Document, (1882), p. 82.

6. lvidem, p. 52Z.

7. A very remarkable innovation in the Ynew settiemant”
in relation to +the SIiB’'s legislative power is lthe
introduction of the new section G3C which snables the SI1B
to issue "codes of practice”™ amplifying either ite
statements of principles or its rules or regulations
(Whether designated or otherwise)., See R.B. Jack, Hanking
Services: Report by the Review Committee, February

(19898), p. 25,

8. P. Bovey, What is Self-Regulation?, in The Company
Lawysr, vaol 12, n, 1 (1881), n. 5.

g, Ibidem.

10. Ibidem.

o’




40

11. J. Kay, The form of Regulation in Finauncial
Regulation - oxr Over Regulation? (1988), A Selidon ed., p. .
33,

12, M. Lobuanc, op. cit. (note 1 above), p. Z258.

13, 1. Ayres and J. Braithwaite, Rasponsive Regulation

Transcending the Deregulation Debate, (1;w2), p. 133.
14. L.C.B. Gowser, op. clt. (note 5 abover, p. 7.

15. lbidem. p. E2.

16. ™. Lobuond, on. c¢it. (note 1 above), p. 252,

17. P, Bovey, ap. <it., (note 8 =shove), p. 3.

18, lbidem, p. 4.

19. 8.J. Kaury, The Deregulation of the wubld Financial

Markets - PMyths, HRealities and Twpaci (18902, p. 238,

20. 5. Brever, Regulation and Deregulation in the United
States: Airlinés, Telecommunications and Antitrust In
Deregulation or Re-rcgulatiaon? Reguiatory Refarm in
Europe and +the United Statss, (1980}, G. Majone (ed), p.
7.

z1. G. Maione, Introduction in Deregulation or RE-
regulation? Regulatory Reform in Eurcope and the United

States, (1890), G. Majone (ed.), p. L.

22. Ihidem.




23. Ibidem, p. 2.

abovel), p. B6.

24, D. Gowland, The Regulation of Financial Markets
the 1290s. (1580), p. 7.

25. lvidem, p. 87.

26, Ch., Goodhart, The Caosts of Regulation in Financi
Regulation cr over~Reguvlaiion? (1888) A. Ssidon, ed.,
23.

27. Y. Gudon, Droit des Affaires, vol. I (Bth odn),
18, note 14,

28, Ibidem, p. 3.

28, 1. Ayres and J. Braithwalite, op. ¢cit, (nate
above), p. 11.

30. M. Lobuono, op. cit. (nots 5 ahove), p. 255.

3L. I. Ayres and J. Braithwailte, Op. cit. (note
above), p. 7.

32. G. Majone, op. cit. (note 17 azbove), p. 3.

aG. J. Z2aint-Gegours, Une Finance sans Irentieres 7,
. Revue de Dzux Mondes, March (18B2), p. 86.

34, 1, Ayres and J. Brajithwaite, op. cit (note

in

13

13




Cna nter 4

Professiconal Deontology as 3

Regulatory Element of Securities Markals s

The Regulatory Agencies

The deontology of the professions involved in
financial cervices is a3 wvery important pillar in the
system of the nsw regulation of the marksts. The term
deontology, first used by Bentham,’ refers te all the
duties whieh arse borne hy those active in a profession,
In modern socio-economic¢ zsyslems, deontology is part of
the basis on which ths nesw appiication of competences
between govefnmental administrative authorities and
professional  hodiss i3 sffescted. Hesides fulfilling a
normative function at the level of lzgal thinking,
deaontolpgy has also a so to speak moralising impact.

Reference to & moralising effémt, implied by the use
of thno term deontaclogy, rajisaes sOoma guestions, for
é)cample, lhow to strengthen the sense of professicnal
heorour among those sective in the given profession; how to
strengthen professional honour and integrity, loyalty and
reliabilisy.®* Ur olblherwiss, is there an andeavour to
achieve ather unrevealcd objecltives? Whatever the answer
to this last question may be, it is sdmitted that Lhe
mainktenance of high professional moral standards is an
chipcliive in itzeif, and & desirable Or even jieltessary
one as such, as hinted by a simple definiticn of the term
desntelogy, or may be 1t is 8 means subordinated to the-
inperatives of achieving a different objective.

. The answwr to those arnd related questions is given
by the way the reform of the financial markets in France
has bmwen envisaged, by using deentology as an instrument
for restoring .order in the financial! markels to the

extent of rgstoring faith among investors in relation to
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Lhe markets, HKestoring trust among investors toward tne
market is indeesd an gssential objecltive in an environment
in which substantial anounts of capital have to be
attiracted for new sonomic andg commarcial ventures,
products, services andg the reliability of the thereof
effected iransachtions has to be secured. This may supgest
that the purpnpnss of deontology is consequently & purely
econamic one . Such an assumption may in na way be
surprising: the reform of the financial services In
France, as an example, has aimed at re-invigorating and
strangbthening the markets, and the ldeological component
in ik, suggested hy the term deontology, nas besn
considersed necaAssary for re-assuring investors with;n the
overall framework of economic poticiss and ovbjscbives,

Deontological standards differ from peval standards,
because they are generated by an administrative authority
of a professional nature, by an zothority serving higher
political and economic objecltives, in addition,
dsontology is destined to maintain an equilibriuvin between
diverse c«ategoaries of interestis, The categories in
‘question are represented internally within and between
differenl professzional groups and bedies, Deontology
Tunctions additionally os a factor of gself-regulation in
the financial sector Lhrough groups associailed together
on the basis of common iInterests relating to the
establishment of rules and standards affecting ail of
them.

The system of implewmenting and operating standards
of self-regulation depends on self-digcipiine as an
Amportant element in Lhe notion of deontology. Therafrom
the gqueastion may arlse,’ wheliier The deontoltougy of
financial activities and services is in 1ts mnature
simitlar to that underlying standards applicable Lo other
organlised professions or whether it assumes a new

significance specific to the finzancial sachar, It is
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submittited that deantology in the financial sector

involves a significance specific Lo that sector, because
it does not simplty reflect the will of a professional

category to insure the internal cohesion cf its members

Cwithin the category, It has had and may again rather have

to meet the challenge of a ¢rigsis of legitinmacy and
public confidences in financial servicses in times of
changing and evolving economic gstructures related to
financial markets, The deontolegy of the financial
professions alms at harmonising relations between
investors, on the one hand, and financial intermediaries
on the other under a canopy of public authority. Mavbe
this |is the most specifiec and original aspect of
deontology in its reiation fto financial services.®

In suhstance, professional deontology in the

financial sector has assumed a new profile by overcoming

classicval patierns of corporate thinking and by assuminag
tor its cdevelopment new ocperational approaches wiilh so Lo
spaalkk transverse dimsnsions. The association of different
categories of interests, in financial marksts, in ths
form of professicnal bodies and arganisations, confirms
in fact +the view +that deontology fulfils a geries of
funetionzs extending well beyond that of merely organising
atl those c¢concerned into one single professional body.
Such 2 body pursuss the purpoese of acting as an
ingtrument of "aopen" regulation kegen to c¢oordinate
internpally interastis vhich may initially be cunflicting
in nature. In contrast, rules of (deontological) conduct
do not have a point of refesrence, or a defined character
of operators, but rathexr segments of prufessional
activity to be raogulated hy affecting, so  to speak
diagecnally oy transversally, different exigencies and
objacstives.

Hannouin is of the opinion that the deontology of

financial services constitutes one of the elements of the




recently oxpounded necv~corporate model, "t The neo-
corporate  approach points to a system of representing
group interests within organigations charged with the
respongibility of gsecuring reconcilialion betwesn given
group interests ander the asgis of guagi-adoninistrative
institutions.® With the application of the neoc-corporate
approach ihe proliferation of bodies qualified sas
commigsions, councils or commitiees is in fact confirmed,
as bhey aim 2t regulating a2 given sector of activity by
associating together various categeories of given
interests, such as the COEB and the Conseil des Bourses de
Valeurs in France. These bodies, considered to be
indsprndant administrative authorities (lAA)Y(French:
auvtorite adminisirative independante (AAL)) provide for
the maintenance of a specific or particular relationship
detween the state and the public. As a model of
coordinated sconomic system that of neo-corporatism seems
to set up a new mudel of decentralisation : the madel! of
an "suto-regulated™ or "self-regulated econony"’ aiming
al achieving an optimal economic system reconciling the
logic of fTwo systems; namely, that of a (free) market and
that of a public service. This <can be achieved by
aprlying standards of self-regulation and self-discipline
in the sector of financial services.

Feif-regulation within the ambit of deontology does
not mean that therewith the market will find as if ar

inv

N

sible hand 1is effecting a2 level of spontaneous
eguilibrium. The application of a deontology acts as an
agent for bringling the state and Lthe public or the
socliety at large nearer to one another.

The first sign of deaontology as Lo its specific
originaiity is its value as an educational and normative
factor affecting and conditioning in a positive sense
attitudes and -professional standards of conduct, In the

light of a theory of emerging iaw, deontology may be

e L e, .




46

defined as & de faclo authority possibly invaolving
compulsary nr_p@remptory rules which may in Torm include,
whenevsr necessary, the imposition of severe sanctions.
Paradoxically, it cannmot be submitted that deontolopy
carries with it the type of authority which law does; it
betongs to the sphere of infra-judicial concepts.®

Deontoleogy definitely addresses iiself (o mewbers of
the professional group concerned, but its range of
validiiy stretches beyond the sphere of such a group,
beacause its roots rsach deoeper than those of professsional
pthics, tt is more comprehensive and more complex.

In relations between financial intermediaries and
their clisnts deontology can assume various forms,. The
intermediary as opecator will be subject to a certaoin
number of specific duties in accordance with an
adminigstrative ~or management contract as a regulated
professional ach. Splf-regulation and deontology do not
mean that the market iz definitively governed by the
forceas of totsl frecdom. The market functions rather in &
new environment in which a new normative dimension
emarges., in it = closer relationshlip Dobetwesem, bLthe
individual and the legal rules or rules adopted by the
authcrity in c¢harge o¢f the financial wmarkets exist.
Decentral ised self-regulation, involving deontology,
aspirgs Lo render Lthe organisation of the financial
markels wore efficient, This may involve a form of
administrative and vrofessional dirigisme wotivated by an
essential purpose: to secure the trust and confidence of
investors as an esszrntial condition for the satisfactory
development of financial activities.

The rew state af affairs finds its inspiration and
justification {in a desire shared by the gquasi-teotality of
operators o the market: to avoild and avertl a
centralised, gévernmental statutory regulation considared

to be inadequate for the market, to be stifling and
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zxposad to  the nemsd of faslt overhsuling in Lhe wake of
fast transfermations and changes on the markets. In such
a contoxt, if statutory or governmenilai veguiatiocu should
limit itself to the adcption of general guiding
principles to be applied, the self-disciplinary
regulation is then called wupon to formulate {or the
profession decontological rules recognised and accepted by
the prafessinon,

[t daes not appear that standards of professional
deontology can be assimilated to self-regulation and ~s
such be clearly conlrasted with statutory regulation;” it
is undeniable that the notion of deontulogy is wider and
cannot be reduced to the c¢oncept of self-discipiine;
egually, 1t <¢annobt be doubted that standards concerning
profesgional conduct may be found in internal sources as
well as in Iegal provisions. In this respect reference
may he made, as an 2xample, to the law reforming the
French stock markets : il contains preovisions relating to
decntological matters.

Deontelogiecal self~regulation 1is based on the
axistence  of rggulatory agancies and independent
adminigtrative avthoritics (lAAs). 1% may even be said
that bHoth terms, deontclogical sself~-regulation and [AA
condition or imply each other. Four this reasen and with
their logical interdependence in mind, some atlention
will be [ocused below on the regulatory agenciss.

The term "regulatory agency”,!? applied to he
aituatian in the USA, refers to a Ltype of federal
regulatory organ which has mno equivalence 1In civil law
and the English legal systems., [n the USA such a hody is
called upon Lo supervisc a particuiar economic sector.
For such a purpose it has at {ts disposal a vast geries
of powers of diverse nature H it can issue reguliatory
standards, inéure their implementation and applicabion

and deal with thereto velalive cgontroversies. In the USA,
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perhaps wowing to a lack of historical tradition for
nentralised buregaucratic administration, the sys lem
religs, when settling administrative pulicies, less upon
the Jjudgement of highly trained Tprofessional® civil
sgrvants LThan on the wse co©f adversarial court-tynpe
procedures.

The first USA rogulatory agency was the Interstate
Commerce Commission created in 1887 by the USA Congress
te control railroad rates, with powers to stabilise
tariffs, grant concessions ete, thus securing the

implementation of the relevant directive decisions of the

Congress. In . 1814 the Fwaderal Trade Comoission was
created and in 1834 the Securities and Exchange
Commissicn (SEC). In 1840 it was observed that operaling

as private-ownership associations, e¢xchanges had always
administered their affairs in wmuch the same manner as
private clubs. For a business so vested with +the public
interest, this traditional method had become archaic.?!!
By the 19605 government regulation of "prices" ar
"entry" WAE commonplace in the transportation,
communications and utility industriess. Federal or state
regulatory baodies exercised control over trucking,
airlines, telephone sexvices, radio, television and
natura!l gas. The federal government reguiated the safety
of products or preduction methods in the transportation,
food, and drug industries as well as in the sphere of
banking and issuing securilies for protecting deposltors
and invastors. In the 1260s and 'Y0s, Lhe scope of
regulatory activities had expanded «till further, The
federsl government had b=gun to regulate oil prices, to
impose controls on envigrfonmental pollution, and Lo
regulate the safety of the workplace, on the highways,
and of cansumer prodgduels, It then also increased

regulatory efforts to protect investors, inctuding

pensions holders and commodities traders.

PR T




From what has been cutlined above it is evident that
reguiatory agencies can be part of a quite vast category
of administrative agencizs,. Some describe ragulatory
agencies as acting like "tittle courts™ and "little
legislatures™. Maybe a2 regulatory agency could be
considered to be lying in the middle of the distance
between nationaligation and complete laissez-faire. In
Europe, ag noteworthy, popular acceptance of Lhe uwarketl
ideclogy is a relativefy moere recent phenomenaon,

For most of the period beltween the grgat deflation
of 1873-86 and World War I (1839-1945), large segments
af political opinion were openly hestile +o the market
gcanomny ang sceptical about tha capacity of the then
existing system Lo survive recgurrent crises. Hence, in
industrial sector after industrial sector the response af
most European governments to perceived cases of market
failure wasg not regulation but nationalisation,
industrial reorganisation and planning, and other forms
of corporate intervention. Moresover, even when regulatory
ingtruments tike ©price controls, standard-setting or
licegnsing woere used, there has been a general reluctance
to rely con specialised, single~purposé agencies. Instead,
regulatory functions have been assigned to traditional
minigtries or jinter-ministerial committees. The absence
of independent regulation, the preponderance of infarmal
procedures for rule-making and the diffuseness of variocus
corporatist arrangements of seff-regulation have all b=zen
factors that ¢an help to explain +the low procfile of
regulatory policy-making in RKurope.'?

Gower has emphasigsed that YSince joining ths
LEurgpean]l Communities [the UKI idis no longer free to
maintain or institute regulatery sygtems without regard
to the Directives and Regulations of the L[EU} Council [of
Ministers]. Any system of regulation which {the UK]

maintainis]l or introduces must be harmonised with that of
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{the abher momber statesl in the Community. To comply
with EEC Directives and Regulations some increase in
statutory, as opposéd to non-statutory, regulation, seems
inevitable {n the long term.vt?® It may be wondersd
whether some of the c¢ritigue gimed by the financial
market participants at the  statutory regulation of the
financial services by the corresgponding act of 196é can
be better understood and explained in Lhe light of ths
relgvant remarks of Gower. On the other hand, it has.been
remaried that experiences wilh seif-regulation in thes UK
have not been encoursaging and +that there has been
sufflcient ground for doubt in the UK experience to make
one wary of wenthusiasm for self-regulation.'® Whatever
the objective view may be, there has in the lasgt years
(1990s) heen a tendency to encourage the creation of new
amlf-regulatory agencies, =zuch as Lthe Panel; €51, the
Insurance Brokers Registration Councii, and to assign
(gelf-)regulatory tasks to them, either wholly or partly,
either by statute or by persuasion, With respect to new
statutory self-regulatory agencies, the statutes have
provided for 2 measurc of governmental contral and
supervisian, for example, through the appointment of
members of the agenciss and appreoval of agency rutles,
This cdevelopmnent has blurred distinctions betwsen
governmental regulation and self-regulation, aund between
statutory and non-statutory regulation.*®

Thnus the roots of reguiatory agencies are to be
found in the noltinmn of centralised state contreol, with
dus regard to resspective legal cultures in civil law
cauntries and traditions of self-regulation typically
identifiable in comwon law culture in the UK. Regulatory
agencies In substance prowote that which Gower Thas
favour=d: "The ideal wouid be to weld self-regulation and
‘governmental reguilation into a coherent staltutory

framework which would cover the whole field that needs to
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be regulated and in whieh each part would fit
harmaoniously together."'¢ The practice and experience of
ragulatory agenciseg in civil law systems as in France and
Italy are promoting the adoption and application of self-
regulatory approaches as elements typical of common law
tradition, while in the UK  with its ccocmmon law
snvironment resort is being aade Lo elements of
governmental!l regulation as a typical tool of civil law
tradition.

In conclugsion it can be said that the COB in France,
CONSOB in Ttaily and SIB in the UK as regulatory agencies
are the products of a synthesis between self~regulatiaon
traditionaliy predominant Iin commcn law environment, on
the one side, and centralisesd control tyvpicael of civil
law systems on the other. This process of rapprochementd
as a means of integration has not least been promoted by
the benefits of experience in the USA wﬁere the specific
palitical and federal structure has favoured the
integration of standards of common as well as civil law,

in Italy, the "amministrazioni indipendenti™,
administrative bodisgs exclusively governed by statutory
standardsg, are bodies not closely studisd while bsing
part ©of +the legal systsm. The very well known exambple
thereof is +the CONS0OB (Commissicne Nazionale per le
Sncista e la Borsa) (National Commission for Companies
and the Stoclk MHMarket) These bodigs, atypical but
generally permanent, are wmarked not so much by a
respongibility to pursue public interegsts of
administrative nature as, somewhat similar to a judicial
funetion, to protect the interests of citizens,
particulanrly in situations of connfrontation witlth
particularly strong and influential sconomic sntities. In

fulfilling such =a function, the organs entrusted with it

are assumed to have & high standing as to impartiality and
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abjieaetivity comparable to that of a judicial authority.
This comparison is verifiable in the light of the fact
that these agencies are ot governed by a system of
exclusive hievarchy. They are subject soiely to the
law.!? Their existence as a model tends itself to their
multiplication in other sectars such as that of the
housing market, data protection, sanctity of the sphere
of privacy of citizens etec. In ths research litesrature on
the tapic, "indspendent"”  administrzliive agencies ars
treated by some as "atypical administrative" bodies.!®
while others try to subsume <hem under the genefal
heading of standard administrative functions.t!?

In France the novel ty and particularly of
independent administrative agencies is shown by drcisions
of Lhe Conseil d’Etat, whichh while being part of the
executive arm of state autherity has but guite a tenuous
link with ths government hierarchy. Their independent
gtatug is not affected by the way they &are financed or
are related to judicizl organs.2?°

The freedom of action of independent administrative
agenciaes has been underlined also by a2 French author.?!?
He «c¢onsiders them as bocdies expregsing a vpoiyecentirism
which i35 repiacing the oid urnitary approach te
adminisgtrative crganisation. They assume a public
character by the fact that {(in our translation? "they
cocncern pubtic liberties the protection of which can be -
assurad but by the state, but which havc‘at the same Ltime
to be defended against intrusioris hy the execultive power;
Lhwir statutory independence is intended to enable them
to do  justice to this ohéllenging equilibrium™.??2 "“The
administrative authority of an independenl agency is
definitively dependent on the personal credibility of
those to whom their tasks are codified”, as stated by the
Congaeil d'Etat; The selesction of the appropriate parsons

for office weighs as much &g the quality of struchures
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and legal formulations.?® The attribution aof amnple powers
to adwiniskrative agencies may be comparable with those
cxercissd by  Jjudicial authoeritiss, in that we have to do
with a sphere which Is normally allocated to judges but
is enbrustad Lo an agency of public administration. This
particular aspect of state administration genera£55
questions. The independent agencies in question, with
highiy professional and specialised officials., substitute
~theamselves in a way f{for so to speak legislative inertis
and nay generate Lhe risk aof setting up special legal
standards. This and nother points are, wilh particular
reference Lo independent administraotive agencises as a
burning gueslion, are abundantly discussed in the
releovant research literature, in which ths limits and the
dangers related to such agencies which while on the one
hand are not quite part of +the executive arm  of
povarnmont are -alzo partly not caught by the control of
parliament.?? -
Developments, particularly in France as a civil law
COLUTNTIY, evidently show that the law regulating the
financial markets is now dependent for its effectiveness
on the functions of a pluratity of agencies which
together with +the legislator provide the organisational
structure of the markets and have at their disposal means
"for protecting the investors.?? In the. way ths law in
guestion manifests itself salf-raegutalion also is =&
market regulatory factor to which state authorities
sntrust 2 role of increasing relevance for guaranteeing
adequate standards of efficiency and reliability on the
Tinancial markets. Self-regulation is, however,
"eontrolled™ in Lhe sense thal il  is mnol generated by a
spoentansous inttiative of the moarkets operators
themselves, but is deployed by them within a {ramewvork
laid down by. the state be it with respcoct to self-

regulatory powers or self-regulatory suparvision or
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digeiplinary wompsitences. Thuog, in the financial markets
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too self-regulation co vocation a8z a complex

phenomenon  including  judicial attributes which do not,
however, wake redundant ethical dimensions.

The implication of a self-regulatory system in
financlal markets points fto the existence of problems of
varying nature dependsnt on the characteristics of
national tegal systems and tradition, It is evident that
& most significative aspect and limits of self-regulaitlion
concern the protection of {nvestors and rulses of conduct
in relatign to thirvd parties, thal is, clients who
canclude contfacts of investment with financiatl
operators. Problems smerge particularly with forms of
seif-regulation Iin a strict sense there where legal or
administrative standards meRy not exist in the form of an
internal c¢code of progedure, for example, by a firm of
French initermediaries.

A survey of self-regulatory experience shows that it

2

has its part to contribute, but without an exdgg rated

a
emphasls on it. Developments in France show that
protection guarantee mechanisms applicable to Lthe

activities of intermedizries can be made more 2fficient
by maans of 2 coordinated intervention by the legislatar
and forces operative in the wmarkets.?® Self-regulation
can gensrate within the markeis & new arez of creating
hinding standards which may _be cloger to the individual
than legal and administrative standards would be. In such
s senge, it has a potential to contribute, where central
legislative gl fectiveness WARY be eroded, to the

development of an zuthentic process of legislative legal

piuralism.?”
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The Stock Exchange Commission : La Commission des

Upérations_de Bourse (CUR)

1. Establishment =and Development o lthe SEC in the

USA_as a model

In 1967 the French government under President Ch. de
Gaulie proceeded tn create the COB for promoting the
trust of Investors in the securities markets for the
purpose of aitzracting investment capita!l for the French
economy.' Ingpired by the SEC in the USA as a mocel,? *%he
COR was initially a control agency of the sicok markeis,
without any financial auntonomy. Currently, the coz
supervisses all types of financia;: products. It can in
other words Dbe said that the COB conirnis, with a few
exceptions, the totality of +the financial markeis and
protects all forms o0of investment.?®

Since its birth, the COB has seen, as an indepandent
admninislrative authority CEAAY, its POWErs grow
erornously. Favard obsesrves that the COB  has beonefited
from atl the ensuing reforms for sexpanding its powers,”
The sxpansion 1in question has been justified with
reference to the necessity ot rarket reforms, L he
surnpeanissahion and internationalisation of the financial
markets in France. Az a result in 1881 the Faris stock
grxechange ranges as the fourth in the world after New
Yarl, Tokya and lLondon.S Aftér having heen one of the
most ecentraeily regulated markets of the worpld, it has
undergone profaund changes in the wake of five yvears of
reforms and developrent between 1984 and 198%. This has
involved a fast process of deregulatior to which various
measuregs of privatisation and the aboiition of most
~measures of exchange controls have coniributed. To them

should be sdded the revival of the entrepreneurial spirit
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of the I'rench financial establishment.®

Among major initiatives to activate and develop the
financial markets has vesn that of opening the futures
macrket (marchsa a Lerme) (MATI) in Febhruary 19486,
consldearad in 19897 the "third in imporiance in the weorld
after the Chicago Board of Trade and the Chicago
Mercantile Exchange, having ovefhauled the corresponding
LIFFE in Londaon.™® [n July 1989 the French stock market
abolished commission charges applied to small
~transactions, with results similar to those reported
after the 1875 Maydsy in the USA and the 1986 Big Bang in
the UK. The resulis concerned i) lower commiss}on
charges for institutional investors ;3 (ii) elimination of
the smallest and vuinerable firms in the wake of lower
comprltitive cvommission charges: and (iii) wno reduction or
higher coammission charges for private investors.

In the wake af conscolidation measures, on January
Ist 1981 ail regional exchanges were closed and atll
transactions were conecentrated in the Paris stock
exchange. The regional stock exchanges did not hava more
than three per c¢eont of the volume of trensactions
effected at the Paris stoek exchange,” For the
representation of regional interestis, Kegional
delegations were formed within +the COB and 22 delzgates
were nominsted.!?®

With further reasures on  August 2, 1983, the
assimilation proczsss of the COB with the SEC in the USA
anuld he considered as  caomplete, in the sense that the
powsrs of Lhe COB become more similar to that of the SEC,
with due reference to & few excepbions.’'! A particulsr
peint of difference was the fact ihat whereas Lhe SEC wvas
under an obligation to refer a case to the US Department
of Justice, the COBR was given a margin of discretion to
refer or mnot rafer to the French Ministry of Justice.

Further differences between the two institutlons
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‘concerned the exercise of disciplinary and administrative

cenpetaences H the SEC may threaten membsrs of the

relevant professions, natural or logal personsg with
disciplinary sanctions like censura, suspension or

withdrawai of licence: in France., in contrast,

disciplinary measures are exclusively applisd hy the

-professional bodies, that iz, le Conseil des Bourses de
Valeur, Conseil du Narché ; Terme, Conseil do Discipline

des OPCVM; the CBB may request solely a second (review)

declsion. Lastly, while the SEC is not ampowered to
imposs administrative sanctions but may effect penal

proceedings, the COB is empowersd to impose
administrative sanctionsg but has no powers to initiate
" penal proceedings. In conclusion, the retatively recent

roforms affecting the CO0B have acted as a noleworithy
impulse for bringing the COB to tﬁe nnormative standarde

of the SEC, with due reference of course to unchanged and
maintained aspects typical of French legsil ftradition, for

exampia, the exercise of disciplinary competenoces by_
professional bodies.

2. Legal Nature of the COB

It has been said that the CDEBE, inspired in its
creation by the SEC, has introduced in the French
financial "“markets system "an element ol Angio-Saxon
gxotism®™.¥# Therewith is meant a new form of
administration which can be defined as an agency of
control and protection. Yves Le Portz has as Presidgnt—of
the COB said it is "an autonomous public institution™,*?
while Ducouloux-Favard** notes that we have to do with an.
Madministration de mission", that is, an agency of public
-control endowed with a certain autonomy 1In relation to
the state and with an uncomplicated structure for
avoiding bureaucratisation while heing able to exercise a
rigorous contrel with speedy intervention methods. The

‘coB itself is defined as an Mindependent public
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ragulatory authority”™ (authorites pubtligue de régulation
independante™) .3 It may alsa be said that the COB is a
body with sources in the executive power.!'*® KHowever, the
constitutive law of 1867 is silent on the legal naiure of
the COB.*'7” Dacres No. B88-23 of January 3, 192688 on the
administrative and financial structure of the CUB limits
itemlf to a definition of the COB as & specialisczd agency
of public nature, the finaneces of which are borne by the
state.

In 1830 Nicoie Decoopman'® referred to the COB as a
public body with no legal personality bult acting as a
state agency, that is, a simple administrative entity
acting on behalf of the state buit nol on ils own behalf.
Some authors assert!? that legal persconality has in fact
been impliaitly given to the COB. In spite of the
considerable expansion of +the COB*s institutional and
finanecial sublounomy, legislation on Augusti 2, 1989, does
net acknowledge the COB  as & body endowed wilh legal
perscnality, in contrast to +the Conseil des Bourses de
Valeurs (Stock Exchange Council? to whiech explicit legal
personality has been granted. 1t should be noted that the
conferment of legal personality is considered +to bhe =z
valuahle tmal for ascertaining eriteria of
independence.®*° Alpa argues that the riddie of the legal
perzonality of the CO0B has been resolved wlth the
promulgation of, Law No. 84-168 of January 11, 1984 on
functions and - competences | under public iaw,?! It
regulates the "specialised administrative agencies™. (See
Art. 3, para.. 3.9 He ccncludes that the COB is a body
governed by public iaw (Commercial Tribunal} of Faris,
July 28, 1206, in D., 1987, somm. comm. 30B)Y. Tunc
submits that even {f no legal personality bhas been
concedesd to the (OB, it has obtéined its financial
autonomy under the law of 1889.22 it may Thowever be

countered that acceptance of an Tadministration de
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mission™ is not tantamount to the (legal) personification
of the given agency. As has been underlinsd, the absence
.Df [egal pereonaility bars the COB {rom becoming a direct
interlocutor in international agreements.,?7

Gavaldae is of the opinion that the legal nature of
the COB as an Autorite Administrative independente (AAL)
has net bgen modifisd even if 1t has besn endowed with
new competences. [t continues to be a hybrid belonging to
the category of AAlI. 1t has not ye£ been given legal
pergonatlity and hence it has a sort of jurisdiction. The
attributiaon of Isgal personatity supplemented with the
attribution of the right to act as a party under civil
law would have excluded the capacity ‘to apply sanctions.
This capscity constituted in reslity, in spite of other
cirgumstancaes, the fundamental purposes of the reform cf
1889.,%+

With Art. 10 aof the Law of August 2, 1988, the
legisiator had considersd it opportune to extend to the
President of the COB the right to heve locus standi under
civil law, "depaoser des conclusions, intervenir ou
exercar des droits ressrves & la partieg civile en ce gui
concerng, d’une part, les infractions au Gtitre 11 de la
ol No. 66~537 du 24 juillet 18685 sur les soocictes
commerciales, d'autre part, les infractions prévues nar
les articles 10, 10-1 et 10-3." Buch a capaciiy to act
would have amounted to 2 most noteworthy amplification of
the possibilities of the COB to intervene before judicial
authoritigs, - but the Caonsegil Constitutionnszl
(constitutional court) with Decision No. 88-260 DC of
July 28, 1988, ((J0 August 1988 declared Arl, 1¢ of the
Law of August 2, 1989 to be unconstitutional by being
ingompatible or in conflict with the autonomous
sanctioning powers given to the COB by the =zame Law. The
right to sue under c¢ivil law has in fact been recognised

for consumer assneiations. These may statutority
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undertake tha defence of investors.29 it may 1
conclusion be said that the COB as the "watchdog of the
stock @exchange™ has been itransformed into z "judicisal
authority™ or "judge” after having agzin put on ths
mantle of the "legislator¥®e

3. Composition and Financial Autonomy

What follows Dbelow is a bare outline. It serves the
purpose of linking CDOB*s structure and financizl auvutonomy
to the gquestions of (i) its independence from political
influence and (ii> its functions as an ochjective,
autonomous suthcocrity called upon to supervise the markets
not leasi in the interest of investor structure.

Compaosition

The president of the COB servaes in office for six
vaars while the eight other members hold office for four
years. Rew-election is excluded for the president; the
other members wmay be re-elected for =a secongd term. All
mandates to hold office may be interruptied upon reaching
the retirsment age.

The reform in 1888 has notably increased the numbesr
of members from five ta nine and wodified the camposition
and modality of sppointment of msmbers. The composition
of the COR has become more stable by increasing ihe term
ot office of the president from four to six years.

The president is appointed by decres of the Council
of ministers. Of the eight other members six are directly
designated by the bodies ta which they belong: the
remaining two members are co-opted by the six vther
members "on {the basis of thelr competence and experience
in Lhe sphere of savings business.™ (in our
translationi?? Gavalda is of the opinion that for the
appointment of the two of the COB membsrs with reference
to their competence and experience, their selection by

the other members is a "master key" formula which does no
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harm to  anybody but it confars a discretionary power ‘on
the other members, ag a solution which is mnot idezl but
hetter than appointment by the minigtry of finance.?"

With respect +to the preﬁidenf the principles of
incompatikility provided for public office apply, but
riothing similar is provided for the position of the COB's
other msmbers.

The exercise of direct sanctioning powvers lies
within the collegiate competence of the COB, but indirect
sanctioning power lies within the ambit of autonomous
authority of the president. Gavalda underlines®*? that
while the President has at his disposal the exercisse of
powvars delegated to him, the cellegiate body has az a
whole stronger powers. As to COR’s autonomy, it is in the
first place derived from =& security of office of COB's
members and COB's financial independence.

Before 198% some membhers of the COB were selected
from the sector of Lthe stock exchange and financial
affairs. Currently not wore +thnan haif of the eight
members of the COBE may belong to the world of the stock
exchange and finances. Memberﬁ of the COB ianclude a
strang participation from the sphers of administration: a
councitlor of state and & c¢councillor of the Court of
Auditors participate in it, making the adunivnistralive arnm
of government strongly represented. At the level of
professional representation, a membsr comes from the
Conseil des Bourses de Valeur (CBV) (Council of the Stock
Exchange) and another from the Futures market (marche a
terme). There is also a representative of the Bank of
France. No provisions have been made for the
representation of Iinvestors.®? Tune®!' agbserves that among
COBR’s eight members half of them &are Ffrow the judiciazl
establishment or are representatives of the Bank of
France, as a guarantee for the protection ¢f general

interaests, and the other half of the members come from
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the spheee of e stock sxchange and financial affairs,
as representatives of another type of experience and
awareness. Only one woman has been Included on the boarcd
of the COB,*% but she has not been re-slected,

It should be noted that the reforming law of 1988
hag weakened the link between the C0B and the executive
arm of the government; as while thae COB's president is
directly appointed by the Council of Ministers, six of
the members are elected directly by professionsal bodies,
which was not the case prior *+o the reform. The
compositiogn of the CORB after the 1889 reform is
considered®*® to Dbe & guaranteec for-its independence and
profossional qualitics. However, the gquesiion ramains
whether a member of the COB could bhe relieved of his
function, Lsading authors®? are of the opinion that the
mandate of & member is irrvevocable. In reality until now
no member has been removed from office. Other authors®®
think that on the contrary the members of the COB can be
removed from office ad nutum. Within the COB It is
maintained that the President c¢annot be relieved of his
funchtions.¥?*

Financial autonomy

The f[inancial autonomy of &the COB is the bsst
evidence in support of its independence from the
axecutive arm of the state, a fact which did noi exist
prior to 1885 when the CDOB did not enjoy any financizi
sutonomy.®? Succeszively COB’slright to cash fees related
to activities subject to its conirol has been recognised,
linking COB's finances to the developmant of the
markets,.*? In 1222, the operational budget of the CORB
inegreased to FF 123.61m.*7 and to 131.8m, in 1893*° while

income decrgased to 7m. Currsntly the COB is subject to a

control a posteriori of the (state) CGowurt of Auditors.

On December 31, 19846, the CIB had 10% sgentg®!?
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decreasing to 228 at the end of December 1993.%% in
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comparative terms, in 13872 the SEC had 2,835 percons as
nembers of its staff, with a hudgst totalling to
approximataly US $276m. or approximately L180m.**

A Funections and Powers of the COR

What foltows below, again in summary, is intended to
outline the prdfile of the COB as an agency in charge of
regulating and controlling the financial wmarkets and,
ancillary thereto, to protect the inlterests of investors
in +their contracits with the market operators and
particularly with the interpediaries.

The practice of +ths COB involves (i) regulatory
powers with a thereto related regulatory procedure; (1i)
zancticning POWRTS involving injunctions and  the
imposition of pecuniary pehaiﬁies; and (iiiy New pUWers
ralating to penal actions.

2.} The COB in _practice

Initially the functions of tha COB were limited to
centrolling information offered by markelt operaltors and
consumsd by thes public 90 societies appealing for
investment and offering stocks and shares, as well as in
monitoring the proper funclioning of the stock
exchange.*s Therewith two fundomezntal spheres of
functions were indicated :

-- control, a priaori as well EY] Y posteriori, of
itnformnasion publicised by companies appealing to the
investing public ; and

- general monitoring and supervision of the stock
market,

The fTirst extension in the powers of the COB wacs
effected by thz Decrez No. 68-50 of January 3, 1968. [t
abolisted +the Commitiiee on the stock markets and
transferred its cowmpetences to the CIB."¢ The latter was

also entrusted with the competence of supervising the

b G
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admission of all listed stocks or +the withdrawal of
stoegks from the market.

The first amendment of +the Ordinance of 1887 was
through Law No. 70-1283 of Dscsaber 331, 1970. Its Art. 34
extended the supervisory powers of the COB to cover all
companies capable of issuing shares and stocks. Arts. B
and 10 of the Ordinance were amended and Art. 12- 1 was
added.*? Thereafter with the Law No. 83-1 of Janvary 3,
1985, for Lhe purpose of promoting investment and
protecting investors, the supervisory powers of the COB
were enlarged to cover (in our translation) "investment
in divarse assets™. As tag the atiribuftion, to the COB, of
penal powers, Art. 35 of the Law of 1883 (vhichn
corresponded to  Art. 10~-1 of ihe 1887 Ordinance) was in
turn amended by a law in 1982. After the passage of thisg
law, the powers which +ths C0B could exercise were
regrouped then into four categories

1.7 Redulatory powers

They were bound to the stock market and involved the
capacity to approve the articles of association of a firm
with exchange agents as partners. In this regpeci no
sanctions were included for application.

2.2 Powers "auyxiliary” to judicial authority

Art. 4 of the QOrdinance provided that the COB is
empeowered to receive fraom any interested party
complaints, petiticons which by their nature fell within
the ambit of COB’s compstences, and to deal duly with
them. Art. 5, para. 3 of +the Grdinance of 1067,
sanctioned by Art. 10 last para., enshrined the power of
CDOB to mandats a witness to appear. This was and remains
all the more remarkable in the light cf the fact that in
Francy solely judicial authorities dispose of such a
competence and not even parliamentary enqulry commission
can constrain a witness to appear.te®

3.2 Action of persuasion by the C0OB°
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This still constitutes one of tho most original
traits of the CCB. In the casz of regsistance, by Art. 3
of the Ordinance of 19687 the COB is empowered to bring to
the publie’s alttention observations which the COBR has
formuiated (in the interest of the market and of
inveslors). Disciplinary action and penal measures were
in this ventexi still considered by the law of 1983 to be
extreme remedies.

4.0 Actions by Lhe COB and appeals relatsd Lthersto

Since the COB is & public agency not subject Lo any
hierarchical authority and not endowed with legal
personatity, its decisions cannot be the object = of
administrative appeals, but they are open té judicial
revizw by administrative tribunals and the Conseil d'Etat
as the  highest adeinigtrative judicial authority. Art.
12-14%7 already provided that the relevant Jjudiocial
authority could be regquested at any stage of judicial
precceecdings to deal_with an act or opinion of the €43,
The Law No. B85-685 of July 11, 1885 definaed and anlarged
the functionsg of 1he Ccop.»¢ A further important
development for the CUB took plaoce whon Law No. B3-1321
o f Deoémber 14, 1985 (compare Art. 4-1 of the Ordinance
of 1967, attributed amplified regulatcory powers wilh
raspect to financial markets governed by its authority;
with respect to information supplied to investors; and
with respect to "professional practice” related to public
appeals for investment and to portfolico management. The
Law Np. &8-70 of 22 January, 1988, by the rangea of its
provisions, produced a "peaceful revolution" in four
areas

1.) Exchange agenits were reblaced by stock exchange
companies for the purpose of making the prefession
accessible to new intermediaries, particularly non-French

intermediaries ;

2.) The antiquated national firm of exchange agenkts was
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substituted by +ftwo organisstions : the Council of the
stock exchange and the firm of French stock markets ;

8.) The competences of the COE were extended to cover
Tuture contracts with powvers to enforce them g

4,) The financial markets were so 1To speak "moralised®
with the introduction of deontological norms and with the
reinforcement of Lhe "suppressive® gsystem by
reformulating the nature and contents of infractionz in
the sphere of the stock exchange.

Hence, the law cf 1988 amplified the control powors
of the COB beyond the stock market into all financial
markets, inciuding futures and commodities. Moreover,
consequent to the reform of 1988, the C0OB ceded its
traditional power to prepare the admission of stocks to
official listing or to ordain their withdrawal to the
Council! of stock markets; this competence of the Counei l
may not be exercised in case of oppositiaon by the COB. In
substance, It can Be said, the law of 1983 has renovated
the institutional as well as wmoral architecture of
financial markets.

The moral impact of the réform of 1988 is less
vigibhleg in the words of the legisltative text, but it is
no less important : the affected professions were given a
set of decontologiecal standards. This should be underlined
as to its importance, hecause a rigorous deontotlogical
sysitem was installed, adapied to the new requiremenis of
the reformed market,

On March 8, 1988, after iess than a year subsequent
to the reform of 1988, under the iapact of the Pechiney
scandal,*? the National Assembly had to desal with the
draft text of the Law No. B44, It was rapidly adopted
without any opposition con 27 July, 1989 and bscanme
binding taw on August 2, 18882 (Journal Officiel, August
4, 1988, p. 8622). This new lagislaltive text modified the

composition and the powers of the COB to such an extent




that experts have been speaking of a "new COB".32

The two driving motives wunderlying the new law of
reform of 1988 concern the reliabilitly aund lLransparency
of the financial markets. Both aspects are intimataly
interconnected because trangﬁarenoy can have Dbut
necessary repercussions on gecurity on the markets., The
1980 reform ieft the attributions of the COB
substantiallty untouched as to information arvd control
nver information. {t heightened notably its powers of
v#gilance as to the proper functioning of the Tinancial
markets by attribﬁting to the COB & sanctioning power and
by increasing its iunvestigatory competences.

- The attribution to the COB of diresct and autonomous
pawers to issue injunctions and impose sancitions is one
of the mnst significant aspects of Lhe last reforms
atfecting the reorganisztion and the strengthening of the
powers of profsssicnal and disciplinary groups affecting
the activities of intermediaries. Presenily the functions
of the CUOB are enshrined in Arxt. 1 of the Ordinance No.
G7-833 of September, 1887. as amended by fthe law of
January 22, 12898, The given formulétion in *he
legislative text points to a triple function of vigilance
or surveillance aftfecting 3

~—- the protecticn of savings 3

~~ infeormation supplised teo investors ;

~-=- the proper functioning of the financial markets.

Bonavera points out®?® thaﬁ two major lines of action
can be distinguished for the purpose of protecting
invastnors: on Lthe cne hand in cﬁnneotion with vigilance
to be applied to information supplied to investors; and
on they other in  connection with vigilance affecting the
proper functioning of the financial marksts. Indeed, it
iz these two directions thalt the activities of the COCB
are deployed,

Centrol by which the COB is exercised wilh respect
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to informaticn which listed companiss have to supply to
the public or to their respective shareholders. The
reguiarity and contents of the published information are
verified. In case of need, the publication of ractifying
information by companiss wmay be prescribed, to remnedy
inexactitudes or omiszions in the ~published documents.
The COB may in this respect bring to the public attention
itg own ocbservations and ulterior points of
information.®% In particularly sgerious cases, the CDOB may
request the suspension of gquotation of a listed stock.®®
It should be added +that the control by COB extends also
to non cowpulsory information, to individual points of
practice and canduct whieh may be densuncsed for
endangering the security of investors’ interests. In this
respact, particular mention deserve the following

-- stock exchange delictual acts: abuse of privileged
information or of illticit communication of a privileged
information: delict of manipulation of guotaltiong and the
diffusion of false or erroneous information

-~ acts incompatible with the rules of the CUOB

-~ Infractions : al violating provisions of company
1w, for examplse, publication of false balance shzoets;
abuse of company assels; incorrect appeal to the
:inveating publtic; (h) violating standards governing the
management of individual or collective investment

portiolio.

1

5. Powegr to issue Regulations and the Bescript

Procedure

The law of 198E (with the introduction of Art. 4-1)
has given +to the COB real and proper regulatory powers
which extend to almost all the financial sector.%®
Therewith the COB is empowered to issue regulatory rules
concerning the functioning of the markels subjeuct to its
.eontrol as well as concerning standards of professional

practice, addressed ta those who make oftfers o the
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investing pubiic, This catazgory of psrsons. does not
include those who participate, as part of their
profeszional work, in the placement of invasstment offers
or assure Lhe individual or ccllecktive management of
pertfolios {Art., 4, 1, first para. Ordinance of 18687).
Additionally, subject Lo approval by the Stock Markst
Council (Conseil des Beurses), the COB is authorised Lo
adopt decisions on all questions of a general character
touching the proper functioning of the stock market. The
issued regulations are subject to approval by the
Ministry nf Economy and Finance and are published in the
Official Journal. 1f regulaticns in question conoesrn &
speceifizs marketh, thsn their appraoval by the supervisory
authority of that market is necessary. The regulations
may be challengred by agplication to administrative
Jjudicial authority. Their legality may-be scrutinissd by
the highest sdministrative judicial autbority, the
Congeil d'Etat.

The COB can penalise conduct brsaching its
regulaticns. in extension of its reguiatory powers, it
has set up a particular procedure which completes and
gives naoncretes expression to its powers: ithe rescript
procodure. Regulation 90.07 of July G5, 1980, provides
that the CUOB may be consulted " with respect to the-
interpretation of its regulations, by all who planning a
tranisaction, wish to |know in anticipation whether the
intended transaction is in conformity with C0B's rules.
For this purpose the CUB has at its disposal the rescript
procedure,

This procedure, introduced by &the already mentioned
CUB HKegulaticn 90,07, confirmed on July 5, 1980 (Sge J.0O,
of July 20, 1880), is inspired from Roman law. Rescripts
were then so to speak responses of the Rowan emperaor

which he put down as footnotes -~ to the reguests of all

Lhoses who referred to him a controversial case and wished
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therewith & decision for it. Rescripts had become sources
of civil law.¥? The ratio of the French rescript is the
same =as that of Roman rescription, promoting legsal
sertainty. In a way a resgseript may also be compared with
“rulings” in English and American legal tradition. They
have been extensively used by the SEC in +the USA. It
should be thowever added that the scope of the French
rescript is much ampsier,?®® because COB’s interpretations
of its regulations bind the COB and it later cannot
penalise & transaction with sanctions or refer it Lo
judicial authority. Thus, a CUB rescript has preventive
effects. It should be noted that COB's rescript procedure
is appliecable to COB’s regulatory rules only: the COB
cannot indulge in the appreciation of the meriis of
statutory rules or standards adopted by cther bodles, for
example, by a disciplinary authority. Practice alsp shows
‘that a request for a rescript may ke submitted oniy by
those who are a part of a proposed tCtransaction; third
partises are excludad (Art. 3 of the 90-07 Regulatian).
Specific standards guarantee confidentiality (Arft. 4 of
the 90-07 Regulation).

The COE has a maximum time limit of 30 days to
respond  1to a rescript application, provided the
application is clear and complele as to its contenls,
othorwise the time limit may be suspended and the CUOB may
cequest clarification. 1f the COB finds itsel!f not to be
in a positicn to asssass Lthe real scape of the proposed
transaction, or If it considsrs that the request for the
resceript has net been submitted in good faith, it may
decline to issue the rescript.

The new procedure differs profoundiy from that of
earltier informal consultations, already through the fact
that the COB nhas to prcoceed formally in the casas of a
resaript, deal with it as a collegiate body in response

to a (formald request. 1f +the ©proposed operation is
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transacted in conformity with COB's standards and if the
applicant(s) act in agreement with the rescript, the CCB
has no powers to prohibit the completion of the
transaction opr to forward a report to judicial
authorities or to <the relevant disciplinary body (Arl.
8), Thus, the rescript binds the COB too while bhinding
the applicemt on +the other side. Art. 9 of thes 50-07
Regulation established that +the rescript togsiher with
the formai request for it, is to be integrally published
in the monthly Buliletin of the C0OB, as 2 sort of "binding
practice™ by the COB., so that inevitably future analogous
cases can be treated eguivalently without resorlt to =z
further specific-rescript.

The Rescript procedure, by virtue of +the amnple
drafting of COB’s regulations and of professioual
standards, involves a delicate point for the
intermediaries as specific forms of cotordination belween
the wvarious sanctioning procedures do not exist. At 2
formal level,®*? the various stock markel auvthorities are
invested with various competences and the legistative
reforms have not relianly provided for certain
coordination at an institutional level. Confitichts may be
the result betwesen the roles of ‘the various ccoumpeitcent
quarters, "

The legislative reforms of 1988 and 1988 defined as
mutuzlly independent the disciplinary procedure related
to +%he COB, on +the one hand, and a corregponding
procedure allocated to the disciplinary bodies dealing
with the iIntermediaries, without dealing with matters of
procedure related to penal rules, Therewith the rescrint
procedure raises delicate puints Lo ithe sxitent that it
binds pnly the CUB without having any binding effects
for the Judicial authorities or Qdisciplinary bodlies. 1L
may hence be asked as to what would happen if given

a
transacticn is bindingly assessed hy +the COB in
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aceordancee with $its own  standardg but found to bhe
“incompatible with wprofessional, and even warge, with
panal standards,

The initiation of an independent panel ar
disciplinary procodure concerning persons in possession
of a favourable rescript remains, in principle, always as
something possibls, evaen Iif the C03 would seek to make
use in such o situwation of all ilts proper "morally
persuasive” efforts and, above . ail, its links of
‘gooperaticn with judicial aulthorities and professional
hodies, With respect to the latter the COB may request a
second decision affecting disciplinary matters. In
substance, however, 1t would be iﬁprobable to initiate an
independent penal procedure in the absence of any signal
from vthe COE to the judicial authorities.®? Conseguently,
the coordination of the various existing prodedures

cgonstituies one of the most evident problems of the new

sysltem.
If the rescript procedure shows that a growing need
for adeguate direct relations exists between the

regulatory hodies and the market operators, it can aleso
be an  important opportunity for the COB to clarify the
extent of its own regulations, but 1t a2t tho same time
involves a renunciation on the part of the control bodles
to elaborate precise rules. The adoption of a rggulatory
system using generally drafied standards may serve the
purpose of flexibility, but it at the same times vhliges
the szame authority to indulge in a process of continuous
interpretation for orientating from case to case the
conduct of the market operators. Nonetheless, the new
procedure definitely amounts to A& nove l and important
development for giving concrete expression tc the stock
marke: reform In Francs, congolidating at  the same time
the role of the COB as o¢one quite different from a less

articulaed "administrative mission" to which sxperts




used Lo refer in the net distant past,??

The specific characteristic of the rescript consists
in its ambivalence: it iz at ore and the same time an
individual decision which binds the COB with referencse to
its sanchkioning powers, awl an act with general effeot
with which the COB- interprets 1ts own regulatory
standards., Th2 reconciliation of these twc aspects is a
very delicate matter. The prudence manifested by the COB
in drafting regulation Ncg, 80.07 and ils [irst and still
unique rescript does nol attenuate the point of legal
certainty. This reflects up to now why there has been an
absence of enthusiasm in support of the innovation.

. Sanchtioning powers

i. Pirect and indirect powers ;
ii. Power to issue injunctions.

i. Direct angd indirect vowers

The sanctioning powers of the COB, enshrined in the
Law of 1889, are limited to +the control aof the proper
functioning of {the markets, of information supplied to

investours and of the protection of =avings. The exercise

of such powWwers p[prasupposes always a bregach aof a

regutation of the COB. They may be exercised directly or
indirectly, necessitating the adoption of provisiocns an
fhe part gf the judicial authorities. FHence, the COB may
apt for ong of the lwo possibilities. On the basis of the
principle that speciatl rules derogate from gepneral ones,
with reference to Arls. 9-1 and 12-~28? it may be deduced
that Art. 9-1 enables the COB to act under "direct™
sanctioning powers and anything which is not covered by
the contents of this Article authorises the C0B to apply
ta the Judicial aulborilies t¢ ascertain whether &
certain professional conduct violates legislative or
regulatory standards in such & way as Lo be detrimental

Lo the rights of investors.

Thz COB wmay (a) issue injunctions; (bh) apply

e
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gdninistrative

anctiong: (o) submit reports to the

by
7

Judicial authorities; and (d> request addressed to
disciplinary bodigs,.

(a) Injunctions

The COB c¢an order discontinuance of vioclations of
its rules when these may interfere with the functioning
of the market, or provide to those concerned unjustified
advantages not available in a2 normally functioning
market, or interfere with the principie of equal sccess
to information ancd with the treatment of investors and of
their interests; or may help obtain benefits accruing to
issuers or to investors with intermediaries involived in
conduct contrary to professional standards. If the
injunction daoes not generate rasults, a sanctioning
procedure may be initiated.

(b) Adminisgstrative sanctionsg

The COB may apply administrative sanciions o
infractions against its regulations, inveolving pecuniary
sums not exceeding FF 10m, and if pewcuniary benefits have
been secured, up o ten times the amount of the benefit.
The administrative measure is in proportion to the
seriousness of the committed act and is relalted <o the
bansfits and profits derived from it. The procedurs
provides for objections to COB’s measures and anh appeal
from & degision of the COB may be lodged with the Appeal
Court in Paris. The Appeal Court in Paris has confirmed
the regularity of - the sanctioning administrative
procedure estanlished by Decret No. 20-283 wof March 23,
188Q.¢°

{c) Regquast addressed to a judicial authorily

The President of the CDE may turn to the FPresidenti
of the Grande Istanza Tribunal in Paris for stopping or
eliminating law or regulatory violations when it could be

a danger for the rights of investors.

The Tribunal can order cautelative measures or apply
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a pecuniary sanctiaomn.

The COB wamay turn to the Parquet in cases of penal
infractions.

(d) Regguest addresszaed to a discinlinary body

The COB may turn Lo the Conseil des Bourses des
Valeurs (Stock Exchange Council) or to the Conseil du
Marcha 5 Terms {(lFutures Market Council) when it becomes
aware of irregularities committed by a professional
membar of the stock markst or of the futures market; or
Lhe COB may addresz itself to the Disciplinary Counclil of
OPCYM tno report on iunfractions affecting statutory or
regulatory standards applicable to the OPCVM; ovr the COB
may communicate to the disciplinary chanber of the stock
market operators breaches of duty by "zuditing
commissicners™ ("vowmmissalres aux comptes”"?).

The sanctioning powers may be applied in Lwo stages:
-~ an ordgr to discontinus the c¢onduct incompatible with
the regulations; e the imposition of pecuniary

anctions,

i}

As Lhe law does not subordinate the ifwmposition of
pecuniary penaltises to non-campliance with an  order Lo
discontinue the incompatible act, it may be conclucede®*
that ©both aspescts of available powers are mutually
independent, The imposition of ©pecuniary penalties
dependz on & valuational discretion on the part of the
COB. Ascertaining the amount is dependent on  the
seriovsness  of the comwmitted aoffence and on profits
derived from it CAr k. 9-2 of the 1987 Ordinanceael.
Conssqguently, the sanctioning powers are flexible ana
lend themsslves tc rapid application.

ii) Power to issue injunciions

The power to issue injunctions is in substance the
anility to iwpose the adoption of a defined conduct., 1t
is one of the Lypical manifestations of the paowers of

judicial authority. Such powers thave begen more and more
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freguently bestowed by French law te administrative
hodies like the Conseil Superior de 1’Audiovisuel,
Conseil de la concurrence, the Commigsion bancaire.

The exercise of a power of injunction By such
adninistrative bodies as the one just mentioned above
railses a delicate balance of quaiitative Gelimitation or
distincgtion betwesen adwministrative powers, on the one
hand, and judicial authority on the other. Should

administrative powers be alloscated to the sphere af

"sdministrative policing¥? In the light of such a
qualification TMpower to issue injuncitiens" could be
recognised as being part of tne administrative

competences, as a power attributed solely indirecltiy,
algo as a competence subject to ultimate judicial review
for approval of the injunction.

COB has been granted, since the Law No. 85-1321 of
December 14, 1985 (Art. 312 "indirect® powers to issue
injunetions, appeal from which for judicial review ic
pussible when Tecanduct contrary to statutory or
regulatory standards™ is involved, with cdetrimental
gffaects for +the rights of investors. The same law, when
amending Art, 87 of the Law No. 83-1 of January, 1883,
had provided for a sgpecific power for the COB ta
prescribe injunctions affecting coffers to the investing
public, In the meaning of Art. 20 «of ithe Law of January
3, 1872, the COB iz also competent to verify conformiiy
with rules and may demand the communication of documents.

Lastly, the COB is empowered, in accordance with Art. 3

aof the Ordinance of 1867, to gserutinise infermation
supplied by listed companies to sharehaldars oar
published. The company in guestion may bz reguired to

publish correct information or eliminate inexactitudes or
omissions., The earlier Art. 4-2 of the Ordinance of 12687
had conceded to the COB indirect sanctioning powers of =

guite vast magnitude enabling it to ilntervene immediately
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in strictly linited cases, It should be observed®*® that
the "indirect" sanctioning powers of the coB,
necessitating recourse to judicial authorities, have been
inveked by the COB with much discretion.

The sphere of "direct" sanctioning powvers 1s guite
vast. The "direct™ sanctioning powars have besn
considered a substitution of a traditionally judicial
function by that of an administrative authority.*® Would
not this involve the possibility of an abuse of powers??
Mayhe preference should by given tg "indirect"”
sanctioning powers {(enshrined in the old Art. 4-2 of the
Ordinance of 1867, now Art. 12), which, although wider in
scope, prescribe intervention by judicial authority. With
the possibility ef such risks in mind, it is ifimportant
to reflect on the contents of the Art. 2-1 of the
Ordinance of September 28, 1867.

The attribution 1o the CCB, by virtue of the Law of
August 2, 1988, of an autonomous Tdirect" competence to
issue injunctions, hegide the formally non-variable
T"indirect™ power, is part of an articulasted autenomous
sanctionary system of the COB and ig one of the central
elements of that system. Annunziata,®® howsver, is of the
opinion that it 1is difficult to distinguish clesrly
hetween acts which may be subject tu injuncitions under
"direct™ powers and acts wnich may be suitable for
injunctions bkased on "indirect" powers. For Lhe gxercise
ni Tdireci™ powers, the conduct in guestion has to be
cantrary to regulatory standards set up by the COB and
have an effect of "faugser le foncetlionnement du marché;
procurey aux interesses un avantage injustifié gu'ils

. . \ -
n'auraient pas obtenu dans le cadre normal du marche;

. ~ - L ] )

porter atteinte a 1'egalite dfinformation gt de

traitement tdes investissgurs, deg agissemants
e s ] ~ . X

d’intermediaires contraires a leurs obligations

professionel les"™ (Art. €-1 of theg Ordinance of 18867,
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attached to +the Law of 1888 ; whereas recourses Lo a
judicial injunction presupposes simply the existence of -
"yne pratique contrairg aux dispositions iegislatives ou
reglementaires /.../ de mnature & porter atteinte aux
droits des epargnants.," As violation of a rule set up by
the COB wmay also affect cdetrimentally the Iinterests of
investors, it c¢ould bhe a question of applying both
powers, “direct" as well as Yindirect™, of issuing
injunctions, As a further factor of complication, the
imposition of an injunction under "direct™ powers is a
matter for collegiate decision within the COB, while the
exercige of "indirect" powers of injunction ig included
within the autonomous attributions of the COB President,
with a differegnt procedure provided for each category. In
conclusion, in 1893 the COB initiated 10 procedures for
sanctions and adopted 10 corresponding decisions in the
course® of five investigations affecting the following
campanies: Metrologie SA, Schneidor, Ciments Francais,
Saint-Laurent and Sugz.®? The Paris Appeal Court
partially modified the level of two adaginiztrative
sanctions and confirmed five . ?°

7. Pescuniary Sangtions

Injunctions may be accompanied with fines in
accordance with Art., 9-2 af the Ordinance of Seplember
28, 1987 in the text modifisd by the law n. 83-86831 of
August 3 1989 as the logical cowplement of Art. S-1.
Differently from Art. 9-1, &rt 9-2 expressly provides for
an adversarial proecedure and an explanation or ratice
decidendi for the adopted dscisions. The protection of
persorns affected hy them 1s nocessary because o0of the
gravity of the fines which COB can impose on the basis of
the new rules, Prineiples of (¢ivil or continental
Furopean) public law would be the scource of such defgnce

rights even if the Ordinance of 1987 had not supplisd any

precision on this point. In spite of guarantsed defences
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rights the legal provisions related tu Lhem have been in
Lhe parliamentary stage oriticised by many members of the
National Assembly and particularly by the Senate. The
endowment of the COB with powers to impose pecuniary
fines has bheen a most controversial paint in
parliamentary debates accompanying the adopition of the
Law af August 2, 1989. The powers ir guestion constitute
a mest relevant innovation mutating definitiveiy the
legal mnature of the COB. The CORB is given direct and
articulated sanctionary powers in the dinterest of
safeguarding the integrity of the market; in addition to
the already existing regulatory powers. The CCB can thus,
35 & "meglsbrature d’influence™ or a "judicial authority
of influence”, act with binding powers in relation Lo the
cperators of the markest. tn this respect, as already
mentioned, the COB is in the Frenach legal system neither
e Cirsl nor the unigue administrative authority of
eontrai and vigilance entrusted with sanctioning powers.
The Conswil de la concurrence and the Conseil superieur
de l17’audiavissel  are other gxanpies of comparabte -
authority, but the COB necesslitates a gualification; its
sanctivoning powers are added on top of its regulatory
authority, whicgh is not the c¢ase wlth respect Lo the
mentionecd two other bocdies, Sanctioning authority
invested in the Conseil de la concurrence and then in the
Congell de ['audiovisuel alreacy constitutes a deruvgabtion
from the principle of separalion of powers, a derogation

which necessitated an explicil intervention in the case

nt the Consaeil de l'"audiovisuel by the Consﬁitutional

court; in the case of the CORB there is an additional

agpeclt ¢ LThe COB has sanclioning powers aflffecting conduct
in breach of rules which 1tself has sel up after
confirmation by the Minister of the Econouwy and Finance
CArt. 4-1, para., 3, of the Ordinance). The two cther

mentioned administrative bodies are allocated regulatory
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powers which are sirictly delinmited and provisional in
nature. A further jwmportant point related +o the status
of the COB is +that the administrative sanctions it can
impoge may be part of penal sanclions or of disciplinary
sanctions acdopied by the professional controel avthorities
responsible for the proper functioning of the relevant
market, the Consell des bourses des valeurs, the Conseil
du marché & terme and the Conseil de discipline des
organismes de placement collectif en valeurs mobiliéres.
Hence iL may be rightly asked wheother the accumulation of
sanctions by different suthorities is a conerete threat
and where its legitimate limits would be.

Looking more closely Lo the textual vontents of Art,
9-2 cf the Ordinance, we find that above =all the
legislator has endeavored to ]ay the foundations for
COB's sarctioning powers on top of what is lsid down for
competence to issus injunctions. As to the relationship
between powers to impose injuncitions, on +thse one hand,
and powers Lo imposs pscuniary fines on Lhe other, it is
in the {ight of the legislative text not clear whather
fines are dependent first on the lwpesition of
injuncticns. The suberdination of imposzd pecuniary fineg
as dependent on earlier issusd injunctions may involve a
factor ef potential inefficiency in influencing tihe
marksi positively. The evolution of the financial
markets, high speed communication technology, the various
types of effwcted transactions etsc are all factors which
may render recgourse to injunctions uwseless. It may hence
be concluded that in the interest of the markets, and
participants in it, the COB may be free to act first as
an agent of mediation before resorting to sanvctioning
measures, '

Dbvicucly any decisions on sancticning meascures
shatl have to b= supported by the principle of

'proportionality (AT L, 9-2, para. 2 of the Ordinance), of

.




defence {(para. 32 and of the ratic decidendi (para. 5.

Referring again- ta ths point of allocating
sanctioning powers to administrative bodies, it can be
said that such an allocation has been supported by ithe
Cansagil constitutionnel. In a decisicen relating to the
Conseil superieur de 1’audiovisuel, the Conseil
constitutionne! {(decision n. B88-260 of July 28, 1888, JO
August lat) has decided that "le principe de ta
Séparation des pouvoirs, non plusg qu'aucun principe ou
régle de valeur constitutionslle ne fait obstacle 5 ce
gqu’une authoritg admninistrative, agissant dans le cadre
de prgrogatives de puissance publigus, puisss exercer un
pouveoir de sanction des lors, d’une part, gue la sanction
susceptible d’gtre inflig

Ta

’
privation de liberts et, d

’

4 s

ee est exclusive de toute
utre part, que l'exercice du
a

pouvoir de sanction est ssorti par la loi deg mesures
dQStinées Q savvegarder les drolis et libert@s
constitutionnglment garantis.™ As iong as
constitutionally guaranteed rights ang principles of
justice are not violated, adninistrative bodies may, in
the intsrest of their sdministrative functions and within
defined limits, sxercise Jjudicial or guasi-judicial
functions. In this respect, the Law of August 2, 1888, is
quite a recent manifestation of this Lrend which two
authors,’! some 30 years ago have defined as a "retreat
of Judicial authority ceding ground in +the interest of
administrative tasks™ ("recul du pauvaoir judiciare su
profit de commissions adminigtratives™). They have
gualified this development as a source of oconcern and
anxiety for all who prefer to invest their ZTrust in the
first place in Judicial rather- than administrative
authority for the protection cf freedoms, adding that
only an =2quilibrium between the control bodies of marketls

and their "moral authority” may secure the bhast

pnrotection of the interests of the participants.?? Today




84

the powers given to the CCB are anchored in the Law of
August 2, 188B.7=

8. New Powerg in the Sphere gof Penal Measurss

The Law of August 2, 1389, praovides also new
provisions for sitrengthening the powers at the disposal
of the COB for repressing stock market delicts. A new
procedure has been established for +the inspection
activities of the COB as foreseen under Art. B-ter of the
Srdinance, 19687 and at the same time new preczutionary
measures have been adopied for guaranteeging a level of
high efficacy in the activities of the COB, apart from
judicial competences (art. 8-1 of the Ordinance of 13967}.

For the prevention of penal infractions inspections
may hbe made and items of evidence or proof may he
collested "at any place™, hence also in private homes, in
accordance with the procedures of Art. B5S-ter of the
Ordinance of 19687. This includes conditions, criieria and
principles found in other areas of application guch as
that of fiscal and competition matters, The inspection
functions of the CQB, in applicaticn of Art. 5-ter of the
Ordinance of 1987, are subjected to the control of the
judicial authorities and more precisely to the contrel of
the President of the territorially competence Tribunal de
Grande Instance {(Department High Court). He may ordain in
responge to a request an inguiry by the President of the
CUB. As already mentioned. here we are dealing with, Iin
distinction to the contents of Art. DB of the Drdihance,
with powers lying completely and exclusgively within the
comrpetence of the President of the COB.

The new regime ailows the COB not to timit itself to
purely administrative enquiries for referring them to the
judicial authority as to penally relevant facits, hut may

acitively collaborate with the auvthorities
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of criminal justice for the purpose of repressing stock
market delicts, Reference Lo such delicts seems o
exclude, with dus regard to the contents of Art. G-ter,
Arts. 1C-1 and 10-3 of the Ordinance of Sepiewmber 28
1967, any inspesction activities within fthe framework of a
procedure involving international coupsration in  fLhe
mesning of Art. S5-his of the Ordinance, if an
investigation request by a foreign authority refers to
pensal  acts committed abroad and penally non-relevant
Wwithin France, As Lo preventative MBEASUres, Art, 0-1
inserted by virtue of the Law of August 2, 1889, into the
text of the Ordinance institubting the COB, has given %o
the CORB +{1he possibility to adopt particular preventative
measures and to request the judicial authurities to odoph
spacial prevantative measures, moro precisely, to
sequestrate defined assetls, to prohibit the exercise of
professicnal aclivities and tc impose the obligation of

providing a given pecuniary sum as deposit. Even if the

letter of the legal text does not refer to it, the
preferred interpretation”® is to the effect that the
applied MSa8sSUres, for the purpose of making the

sanctioning system of the COB more incisive, ars to be
limited to infractions of penal relavance, thus
gxcluding any applicaltion In with acts falling within the
ambif of administrative matiers. From the text of the law
it ecan be deduced that an.fapplicatiun to judicial
authorities for the adoption of measures should be based
on a collegiate decision within the COE.

When dealing with a case of sequestration of
interdiction of professional activities, the judicial
authority decides upon request by the COB in the form of
an ardinance upon application ("ordonnance sur raqu?te")
a5 defined in the code of civil procadure (Art, 483) as a

temporary decision taken without hearing zl! the parties

concernzd.
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Az to thes measure of iLtemporary exclusion of a persaon
from the exercisc of professional activities, applicable
without zccess to complaint by the person affected, it is
a measure fopr preventing the misappropriation of funds
and particularly for controlling the extremely rapid
development of ocertain financial activities and for
axcluding ACCESS therato. of any person  to  whom
irregularities are imputed.

As to the imposition of effecting a deposit as
"consignation", the President of the Tribunal de Grand
Instance, always acting upon request by the COB, may
decide as5 an interim decision that a deposit shall hbe
made, The decigsion Is provisional and may be &saltered by
the judge maintaining it or augmenting the deposited sum
in application of Art. 138 of +the code of  penal
procedure. Any non-compliance with the obligation to
provide & deposit or with the obligation of temporary
withdrawal from professional activities is subject to
peral measurss (Art, 10Q, para 2, Ordinance of 1967)., On
October 15, 1683, invaking for the first time powers
under Art. 8-1 of +the UOrdinance of 1967, ~the COB
requested the imposition of =a tewmparary interdict on
Snciete Luc Terme banning the latter firm from
professional activities., The interdict was issued by the
President on the same day of the applicatiocon. On October
29, 1993, the Tribunal de Creteil has confirmed the
decision of the President.,”®

9, Judicial protection against acts of the COB

Suech wrotection has been introduced by +the Law of
August 2, 1988, and is rewminiscent of experisnce i{inked
with the Conseil de la Concurrence.

Acts 0of the COB, which prior to the Law of August 2,
1889, could have been challenged generically before an

administrative tribunal, can now he challenged before

ordinary courts and only residually before administrative
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judicial authorities. Acts related to collective
investment in moveable assets or to portfelio management
can be challenged, ag provided, befores administrative
courts. TFor all acts of +the COB the competence of
control is allocated Lo fthe jucicial authority (Art. 12
of the Ordinance), which in =a later decision (Arit, 8,
Decras No. 20-283 of March 23, 1890) has been vested in
the Cour d’Appel de Paris. The decision has Dbeen
necessitated for securing speedy decision making in
situatians involving controversy, where powsr exerglised
by the COB may affect the rights of individusals.

While "the good administration of justice” (Yune
bonne administration de ia Jjustice™! has been a gulding
principle for unifying access to a single courit, its
implementation has not been total in the sense 1that a
regidual intervention Ly administrative judicial
avthorities 1is possible. The appeal against .the
sanctionary deecisions of the COB to the Cour d'appel de
Paris is considered ambiguous and hybrid.?e

10. Changes in penal sanctions =spolicable to stock

market delictis

After the reform of provisiocns affseting the delict
of "insider dealing™ ("adlig d’initié") by the Law Na.
gB-70 of January 22, 1988, and in the courszge of 2
rigorous progess for reinforcing the preventive or

repressive system applicable to infractions committed in

the financial markets, the 'Law of August Z, 1889
introduced the concept of "délit de communication
d'information privilégées" ("dalict of ccmmunicating
privileged information™), in the UK asnd American stock

market systems Kknown as “tipping".

In the meaning of Art. 8 of the Law cocmmunicating to
third perecons, reserved information acquired in the
exercise of professional activities and concerning the

prospects or situation of an issusr, or concerning the
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future <trand of the vaiue of assets or af futures
contract, is a eriminal act. The rule states that such an
act should have been committad outside the '"normal
framework" {"cadre normal'™) of professional worlk and
professional functions. Communicated information should
have the same characteristics as that related to insider
dealing. As a cleay defipnition and clear proof of the act
as having been commitied onutside the "normal framewvork"”
of professional activities would be difficult, the law
has dealt with moderation when providing penal
congequences for it imprisonment from six to twelwve
months and flines ranging from FF 10,000 to 100,000 "or
anly on2 of fTwo punishments®,.

Insider dealing is more harshly treated in Art. 7 of
the Law of August 2, 198&. Fines up to FF 10w and up Lo
ten times the amounit of illicit profits are foreseen. The
fines may not be inferior to the level of profits., "False
information® and the "manipulation of quotaticns™ are
egual ly subject Lo hesavy fines (Art 10-1, last para, and
Art. 10-3 of the Ordinance?. Similarlty, ssrious
consequences may be attached to the Tdelit d’entrave”
when hindering investigators authorised hy the COB from
proceeding with their work C(Art., 85,

11. Critical remarks

The wide-ranging process of referm of French stock
and financial markets has led to a complex restructuring
of the powers and competences of Gthe control agencies.
Specialisation and the reinforcement of mechanisms of
control have been vital pointg of congideration, be fthey
in theirvr relation to those who aﬁpeal to the public for
investment cr, and not least for the theme of the present
thesis, Tinanclial intermediaries.

In particular the C0B has been endovwed wilh direct
and audlonomous pPoOWsSIrs  to issue injunctions, apply

sanctions, as one of the most significant facetg of Uthe
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raforms focusing solaly on the rzorganisation and
strenglthening of the professional and disciplinary bodies
affocting the intermediaries. In the wake of the reforms
of 1988, with noteworthy increases in its powers +the COB
can sonduct inspections, sffect clarifications, and these
competences have been reinfeorced with the institution of
2 naew affence of Tentrave" {hindrance) applicable to
engquirirs and investigations relating to invesiigatory
work underlaken by ils agents,

Looking at the situation from the angle of law, the
powers of investigation had already made it into a first
class investigative judicial aulhorviby, With direct
senctioning powsrs it hos becoms an authority comparable
with that ‘of a lowsr ordinary courb; it can apply
gancticns on those who act contrary t.o Tules it has
established. While the sanctiors of the CIB are qualified
they are Based mn its powers to issue regulations. These
povers also included Jjudicial functicns., 1t should be
remembered that judicial tradition in France (since the
Ordinance of 1867 and the inception of the Code of penal
prozadure) basicaliy restis on the principle of separation
af Lhe functions of prosecution, investigation and
judgenent, The decrese N,H90-263 of  HMarch 23, 1920
implicitiy admits that the COB may initiate proceeﬁings,
may investigate and reach a decision at the end.?” In
this respect the COB is unique in that there is no
distinect aivisiaon for initiating proceedings, no
distinet division %o aclt as an investigating iudge. The
Same coe, after having issued a naotice, examines
ohservations submitted to it and may decide fo suspend or
continue with the proeeedings. After a decision to
continue, the CUB can appoint a rapporisur who may later
e sntrusted with further tasks. Lastly, the CUB can hear

the defendant and his lawyer, whna may submit their

obhservations orally, Then, the CUB is cansideread A
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"Magistrature d”influence”, 5 "Jurisdiction
gconomique",’“ a "suil genaris institution, a very
peculiar AAT, an archetype af the repressive

administrative order™’7? [t seems that a new "Ordre publie
bouvier”™ has bgen established in France.?2°

It is worthwhile to note®?! ihat the SEC in the USA,
with mnoteworthy sanctioning powers, way intervene in
proceedings only in a capacity as an appeal judge. A
judicial decision at the first lave] comes from an
"administrative law judge®” who, while formally bheing part
of the =mtaflf of the SEC, enjoys a wide margin of
avtonomy. (See  Appendix A" at the ond of the present
thesis? The thereloc relegvant procedura iwplies the
existence of a dualistic approach to the acts of the
(financial market) services and those of the SEC. Such a
dualism cannot be detected in the structure of the COB,
which acts as a single body dealing with three distinot
functions. This situation has raised guestions relating
to praoblematic violations of the principle aof presumption
of innocence and respect for {he adversarial system.

A furthsr serious problem is generated by the fact
that the CDB is not under any obligation to issue first
an injunction before proceeding with sanctioning
measures. This touches the principle of independence or
sepatrtation belwsan Ltie procedure applicabkle te
injunctions on the ogone hand, and that applicable Lo
sanctioning measures on Lhe other. The COB has decided
that sanclions may be adopted without the necess@ty to
regort first to a preliminary injunction.®? As to
administrative procedures, it is certain that same of the
gaenarsal principles linked to fthe notion of penal law
appiy cgually to the sphere of administrative sanctions
no retroactive effects G f laws, legaiity of Lthe

punishment, its proportionality and respect for thsz right

to defence. Some cxperts favour the view that all rules

BN
3
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of penal itaw should apply sgually %fto the idwpcocsition of
administrative sanctions, The Conseil constitutionnel®s
has establicshed that solely the general principltes of law
do apply - to the exclusion of the rules enshrined in the
penal procedure codes. Consequently, non-applicable are
the rule non bis in idem and the pure procedural rules of
tho code of penal procedure,®s

A further problem is related Lo persons who npay be
addressad hy sanctions issued by the COB. Contrary tc =z
restrictive interpretation of Art. 4-1 of the UOrdinance
of 19G7, limiting the applicable ambkit to lg¢gal persons,
Lhe COB has maintained®® that with reference Lo Arts. 2-1
and -2 of the same 1867 Ordinance, sanctioning povers
may apply to all peErsong, be they physical or legal,
including the management personnel of the latter. On Lthe
basis of such an extensive interpretation, the CDB hasz
issusd Regulation No. 92-03, (confirmed by the Ministry
of economy and finance on June 10, 1592, modifying
Eegulations Nos, ¢@0-02, 90-04, 80-08, and 90-08 and
permitting to initiate proceedings also with respecht to
company dircctorsg.®® Then, the CcoB can  sancition
cumulatively legal [PErsons and their managasment,
perzannel.®’

The series of the above pointed out preblems may be
gxpanded by a further one which concerns decisions
adopted by the COB in the course of proceedings., Whan
proceeding against the companices Concept and CCHMC aund
their directors, the COB had decided to discontinue the
proceedings against one of them and continue with respect
Lo the others. The Paris Court of appsal ruled that in
the application of Art. 3 of the Decree of 1880, the CCB
was capable, in the light of submitted observations, to
inkgrrupt the proceedings in guestion,®?®

[t has beén observed with some concern”’ that it may

no longér he noted how the COB haos been accgumulating
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compotences to slaborate, sanction and control the
interpretation and application of its own Regulations
with notesworthy floxinility and means at its disposal.
May be all these competences were not intended Lo be
claimed by the COR, but hy now it can be said as in the
case of a prince : habet omnia iuria in corpors suo.
Furthermorse, the Law of 1289, having vested the COB
with certain competences +to legislate in +the form of
regulation, has also  touched fundamental principles
underlying Lthe system of democracy in France. For
gxample, Arbs, -1 and 9-2 of the (Ordinance of 1967,
introduced on the basis sf Art. 5 of the Law of August 2,
1989, seem to attach two condibtiong to the sanctioning
powers of the COB: 1y sanctions may be applied to
conduaclh violating o COB regulation, (2) sanctions may be
applied to «conduct which interfers with or disturb the
propsr funchtioning of Lhe stock markets.?¢ In reality the
gsanctioning powers of the COB are subject to a single
condition : the existence of a COB regulation confirmed
by the Ministry of the sconomy and finance (Art. 4-1(3),
Ordinanss of 12867), The probtlem consists in the fact that
the regulations of Lhe COB bear more the characteristic
traits of Veode de bonnc conduite"” ("code of pgood
conduct"™} than +those of a penal code. It ecanmot be
claimsed that Art., 89-1 of the UOrdinance of Seplember 28,
1967, defines the ircriminating aspects of conduct which
may bhe caught by COB sanctions. Art. 9-1 establishes
simply a broad framework within which incriminating
conduct may be defined, For Gavalda the Law of 1989 is
exposed to critigue beecause 1t involves thoe rislk of
violating the fundamental principle of the legality of
imposed punishment. The *"{flou”™ (blurred contours) of a
penal legizslation is not admissible, because it
inevitably leads to standards of arbitrarviness. It is

indispensable to respect the rule "nullia poena sine
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tege”,”! Gavalda admits, however, that it would be unjust

L

and futile to start a campaign agaoinst Lthe reform of the
COR effecied by the Law of August 2, 18839, There would be
noe point in  indutging in sierile discussions. It is
lmportant to realise thalt the credibility of French
financial marketls implies and demands an aiignment with
the other financial markets in the EC. Nonetheless, many
quarters underline a c¢ertain anxiety with which %the
varisty, importance and excessive powers vesied in the
C0B are assessed,

The COB  has bpecomne the inapector of inspectors,??
with quasi-legicslative regulatory powers. lts exscutive
powers are vast to the extent it controls the
Ycommisseires aux comptes” (auditing commissioners); it
may invite them te submit clarifications, may initiate an

inguiry, may impose injunctiens, and may procsed with the

collaboration of judicial aUithorities to undertaks
sgarches and sepguastrations., Like a judge, it may
prescribe significant pecuniary fines, One may

consequaently ask whether thid accumulation of powers does
not breach constitutionally guaranteed principles.

In defence of the COB** it has beesn said that the
given ccnecentration of powers should neither surprise nor
preaccupy. In  the USA it has been since 1887 understood
that the problismsg reiated to railways may nol be resoived
within a framework within 'which the state powers are
rigidly separated. 1t has therefore been necessary to set

up an  indegendent Commission endowed wiith parts of the

three powers in gquestion: the Interstate Commarce
Commiscsion, 35 the firgst of the major commissions
entrusted with regulatory powers. In ochther spheres many

more commissions with simitar regutatory functions have
been oreated. Such a commission was entrustad in 1934
with Lhe control of publicly offerad shares, of

aperations on the stock market and 1to some exfent
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companivs., In 1987 the COB waws given insufficient powers,
while in the USA and the UK ihe SEC and the 3IB
respectively eunjoyv powers which in certain resgpecls are
superior to those of Lhe COB. Orne becomas aware of how
necessary it ig Lo slrengthen the powers of ragulatory
and conitrol Ubodies dealing with stock and financial
market operations when considering the gravity of
scandals experienced in all of the bhig indusirialissd
countries. On this point various opinions have been
expressed in the USA in the course of the last 20 vyears.
For snome it has been necessary to strengthen the conlrol
of stock and financial marketl opmralicons for safeduarding
greater market transparency, equality and security. For
others, insider dealings are part of the normal practices
andg as such are inevitable. All in all, however, the
regulation cof stock and financia!l markets has reached =
level whick cannot be eagsily accepted. The number and
magnitude of financial market scandals document Lthe
inefficiency of regulation and control. The desire aof
financial companies to deserve and maintain a grod
reputation should have constituted an effective factor
of regulaticn. 1t seems that the BCCI and Masxweil!l casss
dramzaticaliy favour a certain opinion. The BCCIl case
demonstrates that in the present state of regulation it
has been poussible, for years, to  gyphon dazens of
Lhousands of millions of US dollars at the axpense of
investors but fo the benefit of terrorists, using arms
ancd drug dealers by assisting them in their activiliss
and transactions,

[t has alsc been noted??* that the rampant “né%—
divigisme" of AAls (autorites administratives
independantss), in the light of reassuring foreign models
like that of the SEC in the USA, is of mno wse for
enhancing the iInternational eredibility of Lthe French

system, One may detect some amaricophilia suggesting the
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creation of strange innovations, but the foreign mode! is
misunderstood and badly imitated. Legal culture and
tradition are more subtie things than many legal experts
may raalise. 1L has been verified with great frequency,
when a conpetsnce is vested in o giver AA!, other
comparable bodies, when the oppportunity for reform
arisas, grahb the ocecasian to have comparable powers
vegted in them. This escalation in powers may become
wOorrying.

The current confusion between allocated powers in
France, documnentsd by a flowering series of Councils,
Commissions and various [AAs would not be the right mode:
to recommend for resuglving also ths relevant problems
related to the regulation and control of the financia!l
markets, " Security and predictabiiity as categorical
imperatbtives of democratic legal systems, seem to have
pean forgotten in the process of proliferating lAAs., The
generalised multiplication of IAAs, to the detriment of
judiciat Tower as the natural avthority, is Lhe
consequence of a worrying phenomenon deserving further
research and knowledge in c¢rder to confront it. Gavalda
stresses that?s in a democracy the roles of {he police
and that of the judge should be mutually separate. To a
gimilar conclusion comes Ducouloux Favard®? when stalting
that 1t 1z amazing to sse how & legislative act does not
per se constitute a guarantee against the arbitrary butl
lgaves it to the executive power the function of
regulafing itsell. In the related literature, authors are
hecoming more and more aware of the perils and dangers
generated Dby the existence of 1AAS like the COB, as
sntities partly escaping parliamentary control.¥® In 1875
Pr. Guyon had foreseen with worry that "informal and
nccult administrative activities could lead to an
arbltrary sysftem because the defence rights and the

adversarial principte could not be observed™,®? It s
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Ipgitimate to ask whether the panal judge can feel bound
by the vpinion expressed by the COB becauss he iz obliged
{art. 12-1 of the UOrdinance of Septesmber 28, 1867) to

regquest the opinion of the COB in case of "delicts

bouviersh,'°¢ In 1888 Favard!®! emphasised that a real
curiosity is the fact how in the grandiose and
spgctacular bicentennial celebrations of the French

revolution (1789), a legislative +text has ignorad the
principte  of separation of powvers: a sgingutar and

unlikely expression of homage to Montesquieu.
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. . . . »
missiono Nazionals per le Soccieta & la Horsa)

- CONSOB -

to Law and Practico

The CHNSDB-was established by Law Ne. 216 of Juns 7,
1974, in implemertation of the Decree Lazw {(Decreto Legge)
of April g, 1974, No. 95 (0.J. no 149 of June 8, 1974).
its creation took place in a socio-sgconomic context

conditioned by three main structurel causes:

i) 2n aiarming spending deficit,*

=

i} a peoculiar relationship between small and medium
sized rubterprises on the one hand, and big enterprises on
the other,? and

111 Lthe absolutely prominent role played bty banks in the
sphere of savings and investmentis.? The comparative level
of private savings in Italy was higher than anywhere olse
in the worled,? bub wbite Lhids dwplied & greal potential
for access to savings and capital Tor investment, access
to them fTor invgstment was not adeguate. In order to
finance public szpending deficits, private gavings werse
channel led towards the purchase of public bonds (titoli
pubblici) with the banking system playing a fundawmentsl
intermadiary function, In Lhis way privale savings wers
invested in schemes of low risk but Eigh liguidity.?® Such
davalopusnts could _but reduce  the sltock market to a
residual and marginal function with low liguidity outside

e

the market for bonds and the strong presence of publlc
capital. Inflation accentuated <The gap bhelwesn the
propans ity of privals persons to save, on the  owns hand,
and the capital and investment needs of undertakings on
the other. The latter were hecoming more and mnore

dependent on i) banks for [ong term credits as risk

s
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capital for investmanik, and ii) a marked public
discretion influencing the availability of commercial and
industrial cradits. Such a systen, conditioning the
varlous functlons of banks, of the capital markets, and
of the state too, was inducing the emergence of complex
slituations financially dirigistic and not only =aconomic
i naturs, The asatrophy of the financial markets was
generated not eniy by uncontrolled or unceontrollable
davedopments hut algo by deliberate, mot aiways coherent
poliay choices and impulaes which in due time
cumialatively resulted in a system which may be properly
called protectionistic, In such a . soclio-sconomic
framewcrk ithe CONSOB was established.

The iIntegration of the CCNSOB into the then
gxizsting zituation can he better understood not only with
reference to the tegal [ramework of its comnpetences, but
alsn with reference to practice. There is an interaction
between the legal status and the actual pracbtice of the
CONSODB, the CONSOB acts as a (ssccndary) legistative body
as well as an executive institution. In the 1960s the
intention was 1o create 2 public (governmental) body as
a watchdog entrusted with meonitoring the activities of
companigs. [t would have been a Lody subaordinated to the
Banca d’'litalia, "The inktial intention was only to
placate the uanguenchable habit of tax evasion of the
ltallian taxpayer /.../ to promote his/her peace of wmind,
Lruzst and will to invaest for revitalising the stock
markete, e

The Law No, 216 of June 7, 1974 instituting the
CONSOD was "promptly” enacted with "great delay" after a
long and laborious period of gestation whieh c¢a3n be
traced back to the 1950s. [t was influenced by politicesnl
concessions between liberalistic visions and & diripgistic

approach to economic affairs. It may be noteworthy that

In 1872 the "Sindona affair* had exploded, resuliting in a
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profound erisis of trust in the financial markets. After
vears of very elaborate discussions and considerations in
the 19605 and into the 1970s, the quasi-improvised Decree
Law No. 85 of April 8, 1974 was approved, giving birith to
the CONS0OB. FEven more noteworthy s the decision to
proceed legislatively by adopting a Decree Law, under
Art. Y7 af the valian Constitution, for applicatian
salely in cases of "necessity and urgency” ("necessita e
urgenza”™). Thereafier +the Law Ng, 216 of June 7, 1B74,
was enacted, profnundly modifying the contents of the
Decree Law No. 85.7 The Law No. 216/74 has been
csriticlzed for its ambiguity.® Jaeger has pointsed out
that Law Ne. 2168/74 did not at the time evoke the
impression of being a milestane in Iltalian scononic law:
it was & milegstoneg bul by ths goevermment with analogous
governmental {(public) bodies operating iIin other legal
systems trisd to reveal an sndeavour to show tThat the
CONSOB differs from the original and fundamentzal model of
ths SEC in the USA.”?

The Law No. 218/74 has proved, howevar, to bs "an
authentic revolution” ("una autentica rivoluzione™);* ¢
it has shifled the accent as fto information suppligd by
campanies from Tlegal information™ to T"information
necessary and adeguate in relationr to circumstiances®, and
fraom "shavreholders” to "the public in general". Moreover,
it requires from the instituted body, in fulfilment of
its pubRlicised market supervision, to assess from case to
case the necessity and adegquacy as well as the purpose of
an investment app=sal, thus +transferring fthe purpose of
tutelage or protection from éhareholders to the saving
and investing publiqg. Thus, thes Law No. 216/74 has
modified ‘the valency of information required from
companiss, such information, which, initially vprivate,

has become public in nature by virtue of the intervention

af the Commission (CONSOB;)1? addresses itself, beyond
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shareholders, Lo the saving public and to the financial
macket.

In spite of the creation of the CONSOR, the 1talian
stock wmarkets ilanguished, wibh Lhe index reaching an
December 22, 1877, = historical low of 54.80.'2 The
"first™ CONGOR, under the presidency of the democratic
party Gastone Miconi, did net intervene, and its role did
not 2ecome noticeable prior to the "second® CONSORB under
the presidency of Guido Rossi, The Law No. 49  of
Fehruary 23, 1977, had amplified the functions of the
CONSOB. The regulation of the so to spesk second market,
also referred to  as the "regtricted market™, had
attributed to CONSOB powers to discipline the markst with
3 proper regulation affscting the organisation of the
market, the way 1t should function and its supervision.
The merit of the new Law was the introduction, Iin the
{talian financial markets, of the tutelage or protection
atf the saving pubiic,'?® in 18978 the markets seemed to
wake up and governmenl guarters seemed to develop an
intersst in the problems of the stock markets. However,
not long therecafter, the case 6f Roberte Calvi and of the
Banco Ambrosiano surfaced, with the death of Calvi under
the Blackferiars bridge iv London 1o 1882.1°¢ Thizs was,
within ten vyears, the second major affair after that of
Bindona in 18G72.%9

Ten years after the wmysterious death of Calvi the
gongemnation, on April 16, 1592, of 31 persons dealt a
further very heavy blow ta the international image and
prestige and credibility of ltalian gntrepreneurghip.tt
It was related to the financial uoperations {(and losses)
of the lstituto per le QOpere di) Religiones (I0R)Y with
close links to the Vatican.

The first vyears of Lthe 198Cs proved to bge a very

difficult financial time - in Iltaly. Losses by the

‘Europrogramme of Bagnasco, to wmention but one person,
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suffered a serious crisls Invelving the savings of some
70,000 investors.!’?7 However, the 18B0O0s mariked at the same
timeg the pz2ricod in which the stoclk markels experienced an
upward turn.!?® A further Law, of March 23, 1983, BNo.
7., beynond enlarging ithe cpmpetences of the CONSOB
introduced detailed rutss saspplicabls Lo appsals fTor
investment, in addition to instituiing and rcgulating a
new and important financial instrument in the form of
commen  investment funds. The technical terms (with
definitions? of "valore mobiliare™ (stuoks) and of
"sallescitazions al pubbltico™ (offer to the puhlic) were
established. The functions of CONSOB as to promoticn and
control of information was exteﬁded o all aspects of toe
stoeck market by virtue of Art. 18 of the Law No. 216/74.
In the scope of functions and operations of the CONSOB
the best procmoltion of the whole marksi became a matier of
central concern: the limits of the Law No. 216/74, which
ijdewtified the market substantively with reference to
only one of its segments, namely, the stock markets, was
overcome, Thus, in substance, the existencs of &
financial market larger than the stock market was
eatanlished "by applying the term ’control’ in an ampler
and more comprehensive context” for the purpose of
unifying and harmonigsing more transparently all aspects
dealing with appeals to the investing public.,?° The
impertance of this legislative innovation and extension
is given by the fact that loopholes in the past powers of
the CODNSOB were eliminated and the principle of
disclosure was raised to a level of general and dominant
principle in the system o©of rules. Therewith, a genuine
system of investor protection was introduced into the
Italian legal system.2! As a real minireforn of the
CONSOB, the Law of 1883 constituted an exceptional ltegal
forward Jump of both cultural and practical nature:

‘concern  for shareholders was replacged by that of




111

investors, from a level of gontraotual relationship to
cone oI pre-contractual relationship.?® As  a pusitive
result, Iinterest in commoun funds of investment increased
noticeably on Lthe stock markats at Lthe ernd of 1984.
Thousands of small investors, as if feverishly vocssessed
by an urge to make profits, discovered Lhe exishencs af
the stock marketi,

In 1985 a furlther so to spealk minireform of the
CONSDE was instituted by the Law of June 4, 1985, No. 281
(ltalian QOfficial Gazastte, Juné a4, 18857, when the
existing ruies were truly and properly integrated. Iis
general text translated into law the valid aspects of
obsgrvations and proposals wade by the VI Permanent
Commuission for Finance and Treasury of thne Chamber nf
Dgpnuties. It contains provisions on the legal status of
the CONSOB; rules for identifying +the partners of a
listed public company (soclieta con azioni) and of credit
instituticns; rules for the implementation of EC

Direchives ¥¢9/279,  B80/390 _ and 82/121 relating Lo stack

marcets and Lo provisions for the protection of
investors,?® The appreoach underlying the law is unitarian
in the sense that it rmphasises the discreticnary powsrs
of the GCONSDR for the purposz of promoting an
increasingly greater disclosure of data concerning
participants in the market.

Art. 20 empowers the CONSIOB +to scrutinise ihe
request for admission to official listing and to check
whether the listing would not be contrary to public
interest. The discretion of CDONSOB to authorise admission
to official Jiglbing in the light of ths overriding
interests of investors is confirmed by Art. 20 para 2,24
in =accordance with the @provisions laid down in bLhe BEC
Directive n. 278 of 1979,

The whole administrative procedure for admission for

listing is based on the system of the information
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prospectus. Its conlents and modalities of publication
are determined by CONSCB in general terms with due regard
to the interests and protection of investors., Rules
governing the form and c¢ontents of the prospecbtus arsz
guided by the principle of information, and as such Lhey
sorrespond Lo a systematic approach o Lhe legal
regulation of capital marksts, with an expanding trend to
reinforce the mechanisms of pressure and control on
operators active in the wmarkel and on their acltivities,
fror cuovering, 1f possible, new areas for the ultiunats
purpose of insuring the bkest possible protection of both
investors and ths marketi.

The Law 281785 gives to the CUONSOE also the
sanctioning powers provided under Art. 2377 of the Codice
civile (civil code} *% The law  also improvaes Lhe
administrative structure of companies, by introducing
standards for identifying the partners of a listed
company, for indicating the real assets and relationships
hetween iisted companies, on the one hand, and
participating companies on the othesce, by overcoming
formal barriers of evidence as Lo shares or gquoias in
company ownership, Furthermore, under Art. 20, par. 3,
publication is prescribed for a prospectus containing
information and naotices relating to A company  or
corporate entity the stocks of which are adwitted for
{isting on the stock narket in accardance with
requirements prescribed by the CONS03, Art. 13 refers

also tec the requirement of a semi-annual report.

The fundamental legislsation in itls subslance marked
by an intensification of links, strengthening ties
between standards governing the coontrol bodies, on the

one hand, and standards governing the stock markets on
the ather, and since the inception of Law 281/1585,
sctivitiy on the financial markets has been improving. 0On

‘May 20, 1985, the stock market index reached a highest
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leveal with 908,20 points, but downusrd trends on the
world slock marketis in UOctober 1887 affected also the
situaticn in [taly, and in September 1992 instability on
international money markebls led to a devaluation‘of ths
italian Lire by seven per cent. Subsequently a period of
recession affected also the situation in [taly. As a
result, the stock market in Milan dropped to half the
level aof its hisioric high réferred ta above.?®

All in aill the latest reform of the CONSO0B has, as a
mgrit, fransformed Lhe CONSOB from & mers organ of
control for companies and faor the stock market to a body
of gevernance for the stock market in its global meaning.
Furthermore, new legislative texts regulating  the
activities of sitock market intermediaries and standards
for the organisation of the sitock markets (No. 1L of
January 2, 1881, G.U! No., 3, January 4, 1991l: "insider
dealing™ (MNo. 157, May 17, 1891, GU, No. 116, May 20
19813, and standards applicable to public offers for
shares, subscription acquisition or exchange of shares
{No. 149, February 12, 1982, G.U. No, 43, February 12,
18821, Thig development Jjustifies the conclusion that
within the framework of an organic structure, the
regulation and to a certain extent, the fundamental
restructurisation of the activities of the stock markeots

in ltaly have heen prowvnted.




<. Legal Personslily

Applying the French legisiative approach, the Law
2.8/74 made originally na reference to the legal nature
of CONSOB. This has l=ad to the claim, on one  side, that
the CONSOB possessed herewith implicit legal personality,
while on the other side it has ©teen alleged Lhat the
legislator did not intend to sndow the CONSOB with ltegal
personality. Probably in order to put an end to a sterile
debate, Art., 1 of the Law 281 of June 4 1985 esxplicitly
attributed legal personalitly to the CONSDB., Whilw this
has generated further discussions oun the topic, atitention
should be given to the gusstion of the real auteonomy of
the CONSOB.

The recognition of the legal personality of CUONSOB
confirms the CONSOB as a subliecct endavwed wilkth avitonomous
POWErS, in the first place for the purpose of
establishing for itself its own intermnal order. In this
respect it is cowparable with the French COB as a modeol
created by positive law, as an independent administrative
aukthority separate from the general exscutive and
administrative arm of the state authorily. This
underiines the autonomy of the CONSOEB, be it at an
institutional or political level, within the generat
framgwerk of the legal order as a whole.??

Such an independence or autonomy is noit a novelty iIin
the ftalian legal tradition, that ig, historically, in
relations betwean the administrative and political
spheres of the state. Admittedly, however, with due
regard to the principle of legality, the suniection of
state administration to the rule of law in the form of
legislative texts has served the purpose of defending the
administration from-political infiuence and endowing it
with 2 non-peolitical guality.?® In due time the concepts

of impartiality and objectivity have undergonz a profound

transformation parallel to the increasing
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responsibilities assumed by the state.in administration
for the =salke of safeguarding interssls of general nature
and for complying with the imperatives of independence.
{ndependence is not tantamount Lo gusrasniees applicable
to the functions of a civil servant, but axtends also to
the entire operative sphere of administiration. Bsyond
doubt it may be submitted that by an explicit recognition
of the legal perscnatity of the CONSOB, the [talian legal
zystem has acted differently than the French syslem. In
France, preferencs has bean given nct to have a dafined
SXPress recognition'of legal personality for Lthe CORB,
becausrs French law Jooks at substance, not at the formal
aspect aof legal personality. In Lthis way, French law has
the same approach as the law in Lhe UK.

However, the gqguestion of legal personality should
not be confounded with the guestion of the autonomy and
indegpendence of the CONSOB. Legal personality is by
itself not sufficient to insure the autonomy and
independence and, inversely, autonomy and independence
may not presuppose neceszsarily the egxistenca of legal
persoeality. Avtonomy is =& subsltantive facl which may
not by itself accompany the forwmal ,recognition or award
of tegal personality. The recognition of legal
personality could constitute a meycle for avoiding
confrontation with the =zubstantive problem of CONZS0OB's
autonomy. Possibly, with this very point in mind, the
French legislator has avoided-clarifying the question of
the legal perseonality of the COB. In ltaly, the necessity
was fellt To have an institublion endowed with a ilarge
scope of autonomowus action, independencs accompanied with
the highest standards of professional guality: a type of
"economic judicial authority”™ ("magistratura sconomica™)
enjoying credibility and prestige.

Suczh a situation cannoi be created, however, with

"the proctamation of a degcree, nor can it be achieved in a
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single day. [t can be but the result of a pracess in
which the quality cof the government, the guality of
initiatives deployed by commissioners as members of the
CONSOB, their professional gyualifications, the impact of
their collaborators, &and the existence of an economic and
professional environment all contribute to help the
actians of CONBOB assume concrete form.

CONGGR  is endowed with legs! personality as a
subject of public law, witﬁ full avtonomy within the
scope determined by law. Thus, no longer is any decree by
the Ministry of the Tressury necgssary Ffor impiementing a
decigsion by the CONSTR, and in any case Iin which the
participation by the HMinistry is provided for, such
participation cencerns the qﬁestion of the legitimacy of
Lhe act by CCNSOB and not its substantive merits. A major
guarantee is anchored in the particular requirement that
A majority of four fifths shall prevail for decisions.,
The relationship between the CONSUOB and Ministry of the
Treasury is regulatad comprehensivsely, and thers is

provision for dissoclution of the CONSORB in casae of

functional paralysis or conlinued inactivily.




3, Breganisation of CONSOR

The CONEOB, as a collective body governed by public
law, consists of five menbers who hold office for five
years and may be ré—elected once.?? They are numinaﬁed by
decree of the President of the Republic upon propesal by
the President of the Council (Fresidente dal Consiglio)
after consultations with the Council of Miniszers
(calbinel). The nominations are subject to scrutiny by a
competent parliamentary commission, as provided for by
the Law of January 24, 1978, Nou. 14.

Underlying the colliegiate nature of CONSOB thas been
the realisation that the plurality and complexity of
functions entrusted to CONSOB could bhe best coped with by
a collegialte body.®° CONSDB’s collegiats nature hes been
confirmed by the Law of June 4, 1985, No, 281, [t tays
down the procedural dimensions of CONSOB's functions as
that of a collegiate body, thus delimiting the functians
of CONSCB's President. A qualified forum is prescribsd
fqr some of Lhe decisions of major importance (Art. 25,
para 1 and Z of the CONEOB regulation);

For decisionsz of highest inporlance, & majority of
four votes is required. For the adopltion of internal
organigational and accountancy rules, in addition to the
four votes within the CUN3SUB, ths conlrol of legitimacy
2y Lthe Preaidént uf the Couricil of Ministers is required,
whereafter he approves them for jiwplemeontation by issuing
2 relevant decres (Art. 25, para. 9 of the CONSOB
regulation),

It goes without saying that for the nomination of
CONZ0OB members, pegrsons considered for office must
pyidence high standards of proven compoetence, sxperisnce,
unchallengeable moraiity and impartiality.s? Some
standards of incompatibility with office in CONSOB have
been established. Art. 1L, par. 5 of.the Law 216/74 has

laid down that members of CONSOB may not indulge in any
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activity outside their functions within CONSODB; as
consultants, administirators, partners in cowmpanies with
Iimited liaktility or in commercial under takings; as
audgitors; ke In any WEY dependent on commoarcial
enterprises or of pubdlic cr private undertalkings, nor act
as publié officials of any kind. A curicsity is Lhat no
similar cataloéué of incompatibility is foreseen for the
office of the CONSOB President.®?

Minervini®?® points out that the activities of the
CONBOB are not subjected Lo any control by the executive
arnm of the state, thus making the CONSO0B a sort of
"economic judicial authprity governed solely by the taw™,
with evident referenacs +to Art. 101 of the ltalian
Constitution.““- Howsver, some functional link @xists
between CONEOB and the executive part of Lhe state
authority,. This 1ink 1is peculiar in that a flow of
information from CONSOB to the Ministry of the Treasury
has to be maintained, not only for keeping the Ministry
informed about the situatioﬁ on the market, but also far
ensbling Lt he Minigstry to ESSBSS. continually the
intentions and ac¢tivities of the CONSOB. In this respect,
Minervini points out that the sxecutive arm of the state
zuthority has recovered its possibility to influence the

decisions of CONS0OB, while hy virtue of the law CONSOB ig

a completely autonomous authority.3?
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powers as_a guagi-legislative funation

The functions of CONSOB concern fundamentally :

1) Matters related to the stock =and financial

markets

2) Matlters related Lo conpanies and information

related to companies.

In c¢omments related to the intended conversion of
the Decrme-Law of April g, 1974, No. 95 into more
elabhorate legislation, the government expressed the view
that CONSEB  should restore the trust of investors in the
stnak market and should propose solutions to some of the
felt needs Df -th; stock market, so that the flow of
investment coulé be reactivated in preductive sectors.
With the creation of CUNSUB ceoncreie expression should be
given to the tenets of good Information, adegquate levels
af savings, contractual freedom, eguality, with due
regard to justiciability applicable to powers related to
information, conbiractual actlivities =2lc., under excliusion
of any “oohtaminatioh" of politicat nature,®*

The éssential functions of CONSOR  are referred to
summarily in Art. 3, para.. ¢ of the Law 216/14:
"ascertain the exactitude and complieteness nf information
and notices communicated to Lthe public”. The same Art. 3
under para. g refars to Lthe "countrol of the operations of
the individual stock markeis and checking the regularity
and the modes of transactions involved in the
intermediation and negotiation of stocks listed on the
stoeck market." .

In subsiance, the duty aof CONSOB is to exercise,
wilht reliable standards of gbjectivity and abi?itf to
act, public control prometineg market transparency both on
the stock warkets as well as in the conduct of companies,
sp that investors can be adeguately protected and lthe

good standard can prevail in private contractual
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transactions.®”?

CONSOB, beyond a duty to regulate adeguate gtandards
of informwation and transparengy serving the intecests of
investors, has also =& responsibility %o see that new
(atypical) forms of investment incompatible with
prevailing and desirablie forms do not find access Lo Lhe
market.3°

In the fulfilment of its functions and
responsibilities, CONSOB &acts directiy or through other
intermediary organs subject to its supervision such as
auditing firms.

The RPOWRT S of CONSOB  are also of relevance
axterna:ly.

In conclusion, if prior <to the mini~refcrm of 1BE85
the CONSDB could have been defined as an orgsen of
governmental authority attached to the Ministry of {he
Treasury without a necessary relationship of dependence
from the Ministry, currently the major competences
awarded to the CONSOB, in terms of autonomy by virtue of
enacted legislation, apart from the attribution of a
legal personality, makes CONSGB intoc a so to spsak

auxiliary organ of the state.
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5. Financial adininistration, perseonnel and seat of

In agreement with the autornonous staitus it enjoys,

ca

03

NSCE financially ton senioys avtonomy . The expenses
hi

Cw ~h the law euphemistically "defines as "indemnitieg"
‘areo doteormined and approved by decree of the President of
the Council, upon proposal from the Minister of the
Traasury (Art, 1, para 4, haw 216/747. In 1994,
expenditure totaliled tal.Lire 42,C000m; 72.89 psr cent
Warg AXPRENERS for personnel, 19.8 per cent feor
administration, and 7.22 per cent for the acguisition of
property.

In 1892 expenditure amounted to [tal.L. 73,960m,
with 73.1 per cent of it being spent for personnmetl, 5.2
per cent for the acqguisition of property.®7 By the end of
Decamber i993, the number of CCNSAB staff was 318.°%°

The choice of Rowme as CDON503 seat instead of Milan
25 the traditionally wmest imporviant Stock Exchange in
{taly, has been a bureaucratic decision.*‘ A second seat
in Milan haz been sstablished by the Law Nao., 175 ef April
1981, under the Presidency of Guido Rossi. Finally, Milan
was defined as the gprincipal seat of the Stock Exchange
Council! by Law No. 1 of Januvary 2, 1891 {art, 247.

Secondary scsatits may be established at the site of each

stock market.




122

€. The exercise of the functions of the {financial

intermediaries and the organisalbtion of the gtoel

markets (lLbaw No. 1 »f January 2, 1991)

1. Regulation of Activities cf Intermediariss on

the Stock Market snd ths Societs di

Intermediazione Mobiliore (5, 1.M.2

Law No. 1 of January 2, 1891 (JU n.3 of January 4,
1991} governing the regulation of the activities of
intermediaries on .the stock markst and concerning also
varionus standards affecting the organisation of the stock
markats came into force after a long and stormy
parliamentary stage. '

It is a legislative instrument with an ample scops

and innovative dimensions affecling the set of rules

regulating fthe financial markets. The notion iitself ol
"interamediaziane nobiliare" (intermediaticn on the
financial market) WaS extensively modified and now

embraces in substance the entire range of sctivities
related to stocks. The term “valori mebiliari” has in
Lurn been defined 1in such a way a8 to  include
omnicomnprehensively all contractual aspecthts.

Title t of the lLaw concerns the regulation of the
activit;es of intermediation related to stocks; Title []
concerns provisions affecting the organisation of stock
markets,

The essential =slementis of reforms introduced by the
Law are, in essence :

a) Allocation of the activities of exchange agents
to mnd substitution thereof by a carpoaraste structure: the
5IM (Socicta di intermediazione Mobiliare)

BY) Multifunetionality of the intermediary;

e) Monitoring or control of those acting as
intermediaries;

d? Chliigation to treat negotiations with a

concentrated approach;
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a? Introduction and establishment cf a natiecnal
compensation fund;

f) Establishment of the Consiglio di Borea,

a) Replacement of stock exchange agents by & 5IM as
a corporate entity and allocation of the activities of
-agents to SIM.

The purpose of Law No. 1/81 has been to reorganise
the services of the stock market intermediaries by
replacing the precxisting framework wherein all or
almost all activities were {treated libherally or were
regulated with referencé to a specific group such as the
@xchange agents and to the place where the activities
were exercised. The then =~ existing fragmentary ond
dispersed organisational approach was characterised by
the existence of & number of agents with sufficiently
ample and diversified functions and services which were
offered, and the same - remark applied to  their
erganisational nature,

Until January 1981, the Agents di Cambio (exchange
agent) was exclusively competent to be in charge of
negotiations in the steck market, with acoess to the
grida and matters of guotation were part of thelr
regerved domain. Banks were able to offer a wide variety
of services but were governed by precise limitations
related to their particular statutes, while
commissioners aclted mulitifunctionally including acting on
their own behalf.*?

Art. 1 of the Law Na. 1/1981 not only abolished the
functions of the Agente di Cambio, but alsc excluded
physical parsons from the sphere of acltivities as
intermediaries in the stocck market. Such activities of
intermediation were transferred and reserved to legal
persons organised as stock companies (societa per azioni
(S.p.A.) or possibly as societg in accomandita per azioni

(S.A.p.A.) (in which part of Lhe partners would be
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axposad toe unlimited liability?.

The law opted for the single notion or category of a
multifunctional intermediary, authorised tn participate
in altl transactions of the stoeck market, transactiong
which wearlier wsre affscted by a myriad of agents,

corporate entities and credit institutes, societaz

it}

fiduciars {(firustis}, coumissionary stoclk market {flrms,
ztock market agents, insurance companies, financial firms
of variocus forms.

However, not only SIMs may act as intermediaries on
the stook market, credii companies and institutes too may
cperate ag intermediaries, in sagreement with the second
EEC Dirsctive relatsed +to +the coordination of banking
activities (88/846/EEC) In the meaning of Decree-Law No.
481 of Deceamber 14 1982 (0.J. No. 298, December 17,
18927, which has implemented the a2bove nmnentioned EC
RDirective, crediit establishusnt in the EC (since November
tst 1983) may ectablish branch offices in Italy or may
transact in Italy directly within +the whole range of
mutually recognised activitiesw, Lthat is, withoult prior
authorisation (Art. 13, par. 3, and Art. 14, par, 1 and
3). This rule applies to credit undertakings te all
financial institutions whiceh hava their seat in an LEC
member state and are controlled hy one or more credit
undertakings with a seat in ths same member state {(Art.
1%, par. 2, Decree-Law 481/82),

What has been said above with reference to banking
ingtitutions within the EC concerns l!icensed entities.
Natk licensed intermediaries within the EC sghall not
benafit under Community law for activities in Italy,
unless they form a SIM under ltalian law with a
registered seat within the territory of ttaly (Art, 3.
par. 2, a) of the Law of 1/81), or may avall themselves

of an already existing SiH acting as an

agant/repressentative for them, as provided for in Art. B
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of thg Regulation (Regolamento) of the Bank of ftaly of

July 2 1881, whicgh empowers =a SIM to act as a
representative of non-ltalian intermediaries. This
limitation affecting non~ltalian entities has been

rightly considered to bs conlrary +toc Lhe principle of
frezedom of establishment within the EC and with Arts. 52,
53, 59 and 60 of the EC Yreaty. This limitation Thas bean
definitively condemned by the [8D,*3

Art., 16 of the Law indicates cleariy that functions
as an intermediary exercised by a bank shall he governed
by Lthe same rules as those relating to a SIM. Thus a
unified approach applies %o the transactions of an
intermediary, be it by a firm of the stock market or by a
ank, and investors too are governed by the same system
of ragulation,

Eecsides the SIM as new intermediarizs credit firms
and institutes shall conftinue Lo operate if authorised
accordingly by the Bank of ltaly. They shall be, however,
respansible Lo distinguish between activities as
intermediary, on the one hand, and their other activilties
in ithe arsas of accountancy or intermnal organisation.

A SIM itself shall not be allowed %o operate unless
authorised or approved by CONSOB, which shall put the
name of the given S5IM in {he relevant registry of firms
acting as intermediaries, indicating in addition Lthe
activities for which the intermediary has alrszady been
given antharisation,

Ag alrszady mentioned, a SIM must beo gonstituted as 2
stock ammpany or commandita per azioni, and the corporate
identification text of the SIM has to include the terms
Ysocgliela i intermgdiazione mobiliare™ (licenced &g
intermediary on the stock market)., lis registerea seatb
must be situated in ltaly, and Lhve corporate capital

(capitale socialed has to be paid at a level not lower

than thrice the capital preseribed for the formation of
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stock companies, that s, a2 minimum capital ot
tal . L.800m, or to & higher amount deisrmined by the
"Banca d'ltalia in agreement with the CONSOB. 1t goes
without saying that normative standards govern Lhe
rquestion ctf qualification competences of persons
gspected Lo acl as members of a SI[M. The law has been
preoccupied with the guaranly for investors based on high
professional qualifications and the integrity of persons
responsible ©0 manage the financial assets of other
PErsons. Thus, Lhe protective net for safeguarding the
assets of investors is reinforced not only by the
institubional structurss of internediaries, Lt also
gualities attached +to natural persons active 1n the
administrative organs inveolving persons who menitor or
cantrol Lheu,

The authorisation of a SIM may be withdrawn by bthe
Ministry «of tihe Treasury upon proposal by Uthe Bank of
Italy oc CONSQOB (Art. 16, last par.:?

On December 31 19292, there were 285 authorised SIiHMs

with, grograghically Lhe fargest concegntration in
Northern Italy. As to natursl or legal persons

constituting these SlMs, there were 121 natural persons,
55 cecredit institutes, 52 fTinancial groupsy, 27 stoock
market agencies, nine  insurance companies and 21 non-
ltalian banks.** On December 31; 1983, the SiMs decreased
to 267 of which 121 were cvontrolled by natural persons,
55 by I[talian c¢redit institutions and 27 by foreign

credit institutions.?*® The SIM's process of concentration

o

8 destined to wundergo an accoelerstion 1in  the coming

vears (see |] Sole 24 ORE of Doctober 18, 1984, p. 20)
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a. Muitifunctionality of the intermediary

A multifunctinnal apprecach to the tasks of an
intermaediary corresponds to an internatl trend, and 1t is
not that new for developments in Italy. A great number of
complementary functions were fulfilled by a person: the
execution of orders, the adminislration of stocks, tasks
related to planned stock offers eto. Licensed bodies too
acted a&s brokers as well as dealers.

The notion of multifunctionality is also related %o
the second EC Directive relating to +the harmonisation of
banking institutions? activities, and to the Decree-Law
No. 481/92 implementing the Directive, wherewith banking
institutions would be enabled to deploy, in addition to
banking activities, also activities as stock market
intermediaries. Por guaranteeing a maximum of neutrality
or objectivity by the interwediary negotiator, it is
prescribed exhaustively for banks that the principle of
functional sﬁecialisation, making it clear that. the
function of a negotiator is {o be treated as a function
incompatible with the strict meaning of banking
activities. Therewith applying the principle ol & rigid
separation of services offered as an intermsdiary from
nther services offered as a banker, a functional
specialisation is intended and prescrikbed, and &al! in ali
prograss is made toward the promotion of a proper sector

of services by intermediaries in the developing stock

markets of ITtaly.




) Supervisicn and control of the intermediaries

Prior to the Law No. 1/91, slblocikte market
intermediaries were not governsed by & strictu sensu
system of monitoring and vigiiance,*®

Now Lhe philosophy undeslying the syslem of
vigilance applicable to the SiMs is that of & real and
proper administrative control affecting the activities of
the physical and/or Jlegal persuns concerned, as a sort of
dirigistic and functional responsibility of those to whom
it addresses itself.*7

The system of =zupervision and c&ntrol is initiated
already at the level of @authorisation or licensing,
Beyond it, the allocation of control competences is hazed

on Arb. 9 of the Law No. 171891, which refers tao CONSOCD

as a body of vigilance of great importance for
nonitoring the quantity and quality ef infarmation
suppliied *to investcors, the standards of regularity

applied to negotiations affecting stocks; the Bank of
I[taly is mentioned by the Law with refsrsnce +to the
stability ¢f monitoring. In this respecl there isg an
elament of so to spealk institutionalized delegation by
CONGOR to the Bank of ltaly retating to the supervision
of banking institutions, and vice versa thers is in Lturn
a deiegation of control from the 3ank to CONSCB relating
to the activities of S5IM’s and trusts (sooietg
fiduciariz). Thus there Jis a segmental sharing aof the
same market between the CONSU0Z2 and +the Bank of [{taly.
CONSDOEB concentrates on the prerequisite qualities of
transparency and the Bank of [taly pays particular
attention Yo aspects affecting market stability. This may
be referred to also as a functional division of
vigilance, and the result of a difficultl compromise with
unpredictahls conseguences.*?®

What has been sald above may generate a doubt: Does

" the system of outlined vigilancs applied to
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intermgdiaries have bureaucratic cr dirigistic dimensions
while protecting the interests of investors? Could it
prssibly inhibhit the freedom and economic orx financial
inltiative of firms acting as interrmediaries? The optimal
aefficiency of Lhe sltock marksts may pussibly require also
a coogrdinated system = of auvto- or salf~ragulation
operative within the Categor} of the participants in the
market.*?

The Law no 1/1981 (in arts 4-5-14 and 25) introduced
soms penal dispositions concerning the financial markets.
Until 1974, only the unauthorised cxecrcise of the
Exchange Agenl profsmssion was punished bty Art 53 of the
Law no 272 of March 20, 18913, The principal penal
dispmsitions nof the Law no 171991 are the follaowing:

- Art, 14 punished with arrest (6 months to four years)
the unauthorised exercises of intermediary achivily;

-~ Art. 14 par 4 obliges the SIMs {o communicate to ithe
Bank of ltaly any ochanges in %the contral and in the
compoﬁition of the corporate bodies. The saunctions
consist in arrest up to three months or a fine from
ftalian lire 2 miitlions to 40 millions. 1t is worth
noting that the powers of Independent Administrative
Agencies do not inciude a guarantee for the dus process.
Thre procedures of such Agencies do mnot have the high

standards of professionality and independence associaled

with judicial powers. This could lead to distortions. We

should not forget that administrative sanctions have been

particuiarly used by authoritarian regimes.®®




e) Puty to copcentrate Transactions

Art. 11, par. 1 of the Law No. 1/19291 introduces a

principle not always heeded by market participants : that
of the obligatory concentration of transactions in
markets regulated and where different shares are traded.
It is a principle intending to yieid in dus tine
benefits, be they in the form of developing markets oy in
the form of promeoting, ithrough cocrncentration a2t a single
place, better levels in gquotations and therewith better
benefits to the Investors.

The purpose of the rule is to "guarantee za parity”
in the way the clients are treated.®! CONSOB has pointed
to the need of the said principles in 1987, making its
ahsence responaiﬁle for pact of the deficient functioning
of the markets., It has been observed that any transaction
effacted cutside the market of reference involved lesser
protection affecting investors, be it Dbpecauss ithe
transaction lay outside the propsr market mechanism, or
because therewilth +the quality of prices or guotations -
were noi what the proper market may have generated,
However, transactions osutside the proper market site may
take place if "the eclient ordains ar authorises
accordingly. in writing and if therewith a better
quotation or deal for the e¢lient may be expectad”™. (Art
11 par. 2. A second derogation from the principle is
provided under Art. 11, par. 9 of the Law and “by virtue
of the CONSOB Regulation No. BBB2 of Novembsr 14 1991.
Agreements in dercgetion of the contents of Art. 11 are
to bhe treated as veid.

In 1982, that is, in the first year of application
of the principlie of concentration, it was still difficult
to assess what the beneficiary impact of the principle
had begen an  the market and on the interests of

investors.®?
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d) Establishmgnt of a MNaftional Fund of Guaranty or

Compensation

The fund, created by Art. 1B par. 1 of the Law of
No. 31/1991, has been regutated by the Finance Ministry
{Decree of September 30, 19010). Cn March 25, 198¢, as
proposed by the CONSUB, Lhe fund Was iuntegrated with Lthe
Bank of ltaly. In 1983 there were 4 collapsas 1 exchange
agent and 3 SlMs, In the Annual Report it recounted that
the fund is not adequate to the losses."®® Participation
thereto is compulsory, but contributions may not he
higher than ftwo per cent of income derived from
activities as an intermediary, with due regard to the’
structure of various risks affecting the active sids of
the intermediary’s halance tAr L. 15, par. 3, Law Na.
1/71991)., 108 SIMs were invaolved in Jaitures affecting 13
thousand clients. These clients may possibly recover a
small part cof their invested assets. Only @ negligibte
part of the recovery payments will come from the National
Fund of guaranty because its total capital assets
amounted only +to ltatian lire 10 billions, (Seg {1 SOLE

24 ORE of Qectobwer 16, 1954, p. 209
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ii) Organisation of the Stock Markests

Title 1I of the Law no 1/12921 has transformed the
antire structurs of the sitmek markets (subdivided into 10
exchanges?) by integrating them into a single national
market related ar connected to each olblher by means of
information and telematic systems. CAONSOB is in addition
empowered to establish markets, also of lecal impoftance
for trading in non-gquoted shares (OTC) . A further
innovation of relevance to trans-frentier trading within
the EC and possibly bevond, is that aof "'recognition® and
agreements of coaperatiocn between the CONSOB, on the one
hand, and corresponding institutions or bodies of control
of financial markets abroad, wherawith mariket
intermediaries will be in a posiltion to have access to
markets ouiside [taly, thus extending the geographical
scope of their transactions beyond +the frontiers of
ftaly,

In 1982 the Mercato ltaliano dei Futuro (MIF) sui
Bunni del Tesnro Poliennali {BTP:, the ltalian Futures
Market for long term treasury bonds, started its
activities.s

A Council of the Btock Market (Consilio di Borszad
was ereated by Art. 24 of Law 1/791%1. It consistis of 14
members. One of them is appointed by CONSOB, one by the
Bank of ltaly (Banca ‘d’Italfa), a third 1s nominated by
the cameral zonsortium responsible for the coordination
of zstock marketis; seven members‘represent the SiMs, while
two act as representatives of corporate bodies and credit
institutes authorised to act as financial/stock mariket
intermediaries; a further two members represent companies
and enterprises. 1Issuing shares traded omn the stack and
restricted markets. Members designated hy CONSOR and the
Rank of ltaly are not eligible for the posts of Council
President and Vice-President. The OCouncii of tha Stock

‘Market is appointed for a period of three years by a
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decren of the Minmistry of the Treasury. RBegide 1its
principalt seat in Milan, i1t has snmeondary seats at the
site of each sitock market.

The Consiglio di DBorsa can exercise the totalily of
powers anrd attributions already alleocated to the chambers
of commerce, to the commissions per il listino and to
deputaticns of the stock market. (Art. 24 of the Law No.
1781, The Consiglico di Borsa may delegate +to the
chambers of commercs the exercise of compelences. (Art.
24, par. 1). The innovative institution of ths Consiglio
di Borsa is based an the principle of concentration not
so muech physical as informational functions of the stock
market; it is based on comparable positive experiences
gained in foreign stock markets.

Minervini®*® mekses the interesting observation that
undeniably, the legistator, with respect to the
organisation of the markets, has used fantasy, and an
awarengss of the sense of responsibility to ba gxercised
by & controlling authority, hy providing a real and
proper delegation to the Consiglioc di Porsa, as svidencs
of trust on Lthe part of the legislative power in the

exaecutive arm of government.
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2. The [talian economic siructure is dominantly bassd on
small and medium sized enterprises. This structure rasts

on Roman antd Renaissance traditions.
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Riv, Boc. no. 3 (19943, p. 613.
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C hapter 7

The United Kingdom : The S18

L. Development of the British Svstenm

The landscape and regulation of British financial
markets has undergone significant changes in the 1880s. A
main instrument for the changes has been the Financial

Segervives Act 1088, In the higtory of finensisl regulstion
in the United Kingdom it has been the mos:t complete
normative instrument since the Joint Stock Companies Act
of Gladstone in 1844.! The reforn has aimed inter alia
rightly at the congolidation of the posgsition of Leandon as
a leading financial centre at an intsrnational
caompetitive level, by esstablishing ciear rules of conducl
addressed in gensral to all British and non-British
operators., The mew rules have beszsnhn  introduced to remedy
manifest gaps found in the traditional approach of self-
regulation in 2 mecdern and iIncreasingly cowmniex market
system.

The economic resuits of Lhe introducsed reforms were
soon manifestiy clear and positive : ~London succesded to
confirm its position as the capital of financial
capitals. Already in 1987, members of the international
stock exchange in bLondon were, in the wake of reforms, iIin
) pmgitimn to claim to have a truly cosmopoiitan market
function starting in March 1887 at a time when foreigners
were authorised to be in charge of firms participating in
transactions on the London Stock Exchange (LSE) market,
O0f the then 338 members of the LSE 71 were owned by non-
British firms, those from the USA being with 32 the most
NMUMETDUS aMOong them; followed by those owned by the
French (8), the Canadianzs arnd the PDanes. Onity four firms

were from Japan.?

Looking alt it frowm a socio-legal angle the TSA 1986
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represents an  uneasy oompromise. between the views of
those who would like to retain self-regulation and the
viaws of those who do not betieve that self-regulation
alone conbid provide asdeguats protecbion for iawestors.
The nsw system governing the regulation of financial
services In the UK is thus a combinaltion of thes two
principles cf central or government superviasad
regulatinn, on the one haund, and seslf-repgulabion on the
other. Having stated this, it is difficult, however, to
gstablish clearly as to which of .the two principies iy
the more deminant, just as it is still difficulit teoday,
to wake the two principles in question "eco-exist™ in the
new system.

When confronted with the alterrative of a choice
between the fLwa principless of centralised or self-
regulated systems in terms of pure models, thero has
been, when preparing the review of the traditional
regulatory system, an attempt to avoid a complete brzak
with the past (of self-regulation), thus preferring to
tread the difficult path of bheth continuity and
innovalion, The sesarch for a just Dbalance between "se2if-
regulation” and Ystatutory"™ regulation has tried to do
justigce to the attempt Lo retrieve the Ltradition of self-
regulation with reformis) at the level nf statutory
regulatiion., Reforming without denyling the positive
iessans of the past has been a guiding tenet, just as
ragard for tradition and for cultural and doctrinal racts
hag been in consideration Iin the mutations in guestion in
the 1930s.

Meverthelesss, the introduclticen of the new systewm has
raised and continues to raise doubts, guestions, pre-
occupations and to mzet resistance. After a2 long and
uninterrupted tradition of Tself-regulation”™ that has
characterised the history of British stock markets since

their origins, the idea of controil and supervision by
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central (stabte) auvthorilties has ¢generated understandable
reactions. For professienalis active in the stock markels,

the thought of continuing along the path of tradition of

"self-regulation” seemad particularly attractive and
Lempting, while at the sama tine, in new dimensions af
glohality and competitiveness, a new approach to
regulatory dimensions commended itself as no less

ngcessary and urgent.

‘ The FOA ipae has béen amplty criticizod, In
Parliamcntary debate Sir Gordon Borrie has underlined the
"impenetrability™ of the rules selt up by the 5I1B, and
Robin Cook has attacked the tength, the language and
complexity of the texts of the2 rulss.® Alsu in the report
hy the Directeor General of Fair Trading to the Secretary
of State won the rules adoptod by the SIB, worry is
deteclable as to the scope and complexity of the rules,
aparbt from the afready abiove mentioned points of
impenetrability of the language used and of the enormous
gquantity of cross-refaerences in the texts. While it was
partially accepted that such a situation was partially
inevitabie, it has he=2n asserted that the weaning of what
waslsupposed to be said would prebably ke difficult Lo
urniderstand by those called upon to apply such ruales as
well as by those for whom the rules would bave mneaningful
significance.” It has In general been claimed that the
scale and complexity of the rules in question has to be
qualified Aas ™disproportionate® to the activitizs which
the rules are intended to regulate.*®

The hybrid snolution, which provides Lhat the
principlte of self-regulation should operate within a
framework resting on statutorily adoptzd standards, could
e capable tao lupede the effective funcltioning of a self-
regulatory systenm when the latter has to be characbksrised

principally by qualitiss of flexibiiity and gpeed of

adaplation as well asz respect for the spirit and the

T, e
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wording of what is to be applied.b-The impression is that
the resulting hybrid approsch which has been adopted is
producing rnot a few problems of 1lts own., The relationshin
between the role of the SIB and the role of SR0s is one
of the difficulties in questiaon, in additlicn to the faoct
that determining the ocouitent of +the Core Canduct of
Business Rules dramatises the situation.”? Charles
Goaodhart® has critically pointed out that less costly
methods could and should have been taken inte
consideration for proteclting investors, just as less
segvere penalties should have been considered far those
violating rules, in addition Lo greater transparsncy for
public information. David Lomax, economisl with the
National Westminster Bank. has observed that the cost of
the new regime af control is much higher than that of any
logsgeg suffered hy investorz in the wake cf scandals of
recent years.”? Ald that has been said above seems to
validate the theeory Lhat *"The need to revitalise and
resiruciure the economic and financial institutions of
the City /of London/ was dictated more by political and
aconomic considerations than an admitted deficiency in
regulation and supervision.,"'®

Models scrutinised for Lhe purpose cf reforming the
financial markets have been substantially of two types

17 A system concentrating on regulatory
responsibility in a single statubtory regulator;

Z2) A two-tiered structure.

The firat, as a mode! is a product of the legal
tradition of civil taw, and has been correspondingly
adopted in France and [taiy. The second approach, rslated
to the commecn law tradition, has been applied in ths USA.
Although "Lhe City has always harboured an almost
parannid fesr that it wouic have a governmental!l body
similar to the United States’ SEC impossd upown i&7,H!

has apted for the second systen, as a chglce
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substantially motivated by a necesgity %Yto =2void a
bureaucratic juggernaut of a regulator and %o ensdre
caonmon sense and flexibility™.*2 [t should alseo be noted
that preference for a two-tiered gystem ig due, if wnot in
the first place, to the possibility this system offers
for retaining alive the secular or pragmatic tradition of
self~regulation. Thus continuity and fLradition seem to
have inspired the nature of the Big Bang. The term Rig
Bang wmay be used in two meanings :

-=- As Tthe series of changes introduced on Dctober
27, 1886 g

-~ As the entire process of dereguiation extending
over the course of several years.

In the second meaning, the Big Bang is in reaiity a
process with profound and varied roots,

. In March 1877, the report of the Royal Commission to
ook inta the administration and operation of the Stock
Exchange "recognised a great publiec advantage in the fact
that those who bought and sold for the public in a market
of such enormous magnitude ... showld be bound in their
dealings by rules for the enforcament of fair deoiing and
the represgion of fraud, capable of affording relief and
exercising restraint far more prompt and often more
satisfactorily than any within reach af +the Court of
law™, The commissioner recommended that Inguiries into
fraud and suspicious dealings should be undertaken
promptly by "some public functionary and enforced by
lawmts

In 1938 the Prevention of Fraud {(Investment) Act was
passed. The Act prohibited desling in securities except
by persons who obtained a licence from the DTi. A member
of a recognised stock exchange or recognised association
of dealers in securities was not reguired to obtain a
licence.

Section 14 of the Act imposed a general prohibition
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o Lthe distribution aof investment circulars inviting
investment.'* The Licerced Dealers (Conduchk of Business:
Rules 1933 (51 19383 N.585) introduced a nuuber of new
and radiecal cancepts, like the Chinese Walls, an
abligation of "knéw your cliant®, The scope of cold
callings was restricted and dealers were held to
generally accepted standards as to whal constitutes “good
market practice®. The rules iacked any real sanction
other than an unlikely disciplinary jurisdiction vested
unenthusiastically in the DTi.!'? Its ‘provisiuns are
considersd "complicated and in places obscure®.!'s®

In 1964, the incoming Labour Government had created
& new Department of Ecomnomiec Affairs (DEA)Y, A host of
regulatory agencies were set up to work along side it.
Eegulalory agencies also survived the nesxt change in
governmental philosophy.!'?

hWe sixties, -and to a leszer extent the seventies.
were decades of economic growth, In 1973, the o0il crisis
created a new demand for international finance,
Intermediating these needs and recycling "petrodollacal
confirmed the international rolw of Lhs City.t®

In 1978 the Labour Government issued the Regiriective
Trades Practices (Services) Order extending the scope of
the restrictive practices legislation to the gegrvice
sector,’”

In 1979 the O0ffice of Fair Trading, the zgovernment
agency charged with senfercing the Restrictive Practices
Act 1978 deocided that certain Stock Exchange rules did
not conform to the law on restrictive trade practices and
a court case was begun against the Exchange. The suit

charged  that the Gxchange’s fixed commission raites and

membership regtrictions were ildegal under the
Raslrictive Fractices Act.
in 1978, there was a change of governmeni. The Stock

Exchange was disappoinlbed when Lhe Conservative
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Government refused 1o interfere despite urging from the
Bank of England. Mrs Thatcher has never bsenn o supporter
of the "club mentality” which characterised the City,2°

in 1279 the Thatcher administration’s rapeal of
currency restricticens made it poszible for British
investors to purchase foreign segurities. The removal of
gxchange cantrols made easier for foreign investmaent
packages to mwove in and for British investors fto move
their monsy out and invest abroad.?!

The late 1870s saw considecable growih in activity
on the New York Stoclc Exchange following the abolition of
minimum commission charges in 1975, Foreign gccurities
firms, many of them American, found that since they were
not bound by the londen Sscurities Exchange's fixed
cammission rate schadule they could competlte sucaessfully
with London Stock Exchange members in tradinug Qquitiesvof
large capitalieation British companies. The erosion of
busiuness bacawme so severe by the early 19285 thatit the
exchange was obliged to appeal to the Dank of England and
the DRoard of Trade for protection from "off Exchanges®
dealers.??

in 1380, the Wilsgn Committee ((1280) Cmnd 7837) had
reviewed the functiocouning of financial institutions in its
Repoart, while recognising %“h2 need to improve certain
aspects of the system, "on the whole it thought that it
worked tolerabiy well and was praobably better than any
other system that could reasonably be devised™.2?

Professor Gower observed?s that Lhe Wilson Heport
seemed  to  imply that in respsct also of the balance
between Governmental-regulation and self-regulation the
present balancs iz about right., Hz found it impossible to
accept also because {1 semms to assume that, onz of the
twa related distinctions, thal between statutory and non-

statutory reguiation is more important than Lhat betwsen

Govermmental-regulation and self-regulation, He would
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have thowght that the former is of less importance than
the latter.

"The approach in Lhe UK has +%raditionally been by
devising omethods of regulation which operate along less
formaliserd lines than in moust major countries, with less
emphasis on statutes and more on non-statutory forms of
regulation, espebially self-regulation."®? However, the
Wilson Report recognised that (Cnnd 7237, para 1073)
"there is little doubt that the overai:l tendency has beern
towards more, and mcre stringent, statutory controls™ an<
"we do rnot regard it as acceptable that the regulation of
financial instiltulicns, particularly those as impertant
as the Stock Exechange and Lieoyd s should be ifeft entirely
to the institutions themselves" (Cand 7937, para 1108).

In duly 1981, FProfessor -Gower was commnissioned to
study new systoms for investor protection and ta
undertake a review with the following terms of referance:

-~ Lo consider the statuitory protection now reguired
by privalte and business investors;

- Lo consider the mnced for statutory contrcl of
tdealers in securities, invesiment consul tants ahd
investment managers;

~ Lo advise on the need for new legistation.

He was alco asked to Ltake account in the review ol any
relevant developments in the European Community.2*®

On January 28, 1882 was published &s 2 discussion
cdocument by FProfesscor Gouwer the "Review of Investor
Probtection™, called the "gresen paper"”. He underiined that
the perceived defectz of 1Lhe then existing system were
complication, unceritainty, irrationatity, failure to
treat like alike, inflexibility, exoessive oontrol irn
some sreas and tcn little (or none)l in others, the
creation of an elite and a fringe, lack of enforcement,
dolayvs, over-concentration on honesty rather than

compeltence, undue diversity of regulations and
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regulators, and failure overall to achieve & proper
balance between Governmental regulation and self-
regulatian,

Most of the defects were unlikely tae be cured
without & redistribution of responsibilities bsitween
Governmental and self-regulation and between statutory
and non-statutory regulation.??

Professor Gower??® "off-shore tax havens and
financial centres have sprung up in acvchipelagos such as
the Channel Islandg and the Isle of Man, the Cayman
Islands, the Bahamas, Vanuatu and many more. This has
enormously increased the difficulty of providing British
investors with effsctive protection™, "1t was high time
that all clearing banks looked very carefully at sll
thelir subsidiaries in the Channel Islands and the Isle of
Man to ensure that there was no longer any scope for
those acompanies heing ussd as a cloak faor fraud."2?

By 1932, growing commercial pressure for change was
being exsrted on the Stock Exchange. Moemher firms were
increasingly frustrated by the restraints imposed by
fixsd commission rates and the single-capacity systewr on
thelr ability to diversify and to compete with foreign
firms.%°

in January 1284 Gower published, as 2 Command Papar
(Cand 9125), {the "Rsview of Investor Protection™ Fart 1.

He recommended that

-~ A mnew Act to replace the Prevention of Fraud
(Iinvestments) Act 1958 should be catled the investor
Protecticn Act.®:?

-~ The Investor Frotection Act should afford the same
protection to bhoth private and professional investors,®?

- The ecriterias® for the recognition of self-
regulatory agencies should be set out in the [nvestor

Protection Act and should be satisfizd that:

a}? There is a& need for the recognition of another self-

Iy
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regulation agency in Lhe fizald concerned.
kY Tha agency's rules and practices ralating to the
admission, suspension, expulsion and discipline af its
members are fair and reasonable.
c) Its rules and practices relating to oadmission to
membership are such as tu ensure Lthat thoss who will
thereby he permitted to undertake investment business are
fit and proper persons by virtue of their character,
training and expesrience, and financlal resources.
d) 1L hag rules relating to the conduct of business by
i1ts members which afford investors adenguate protection
and whiech, to the extent that the Departmsnt (or
Connigsion) has promutgated Rules relating to the
concuct of that business by those registered directly
with it, wiltl afford at least equal protection.
e) 1t has procadurea and resources enabling it
peffectively 1o moniteor and enforce observance of its
rules.
f3 [ts oconstitution secures adequale Iindependence of its
govarning body "from the seoctional interests of its
members and effeclhive prdcedures for investigaoting
complaints against itself or its members,
g) lts rules do nobt impose restrictions on competition
greatber Lhan arvre necessary for the adequate proukbection of
investors and the ordertly caonduct of the relevant
business or market.
Recwgniticn should be withdrawn 1f the Department (or
Conmmission) ceassd Lo be satisfied that these aeriteria
were met,

In 1988 Gower published, a5 a Command Paper Lthe
"Raview of Investor Protection”™ - Parltl 11; He considered
that the title "the Financial Services Act” was "naot
appropriate” since the Act wouild not replace  the

legisiation aon bhanking and deposit taking, a major

financial service, and concludeds? that the City
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revoluition has made it essential to intreduce a
regulatory system which will ensure that the Giiy remains
whalt the White paper describes as 2 "clean piace to do
business” and which inspires deservaed confidernce in thosse
whao wse its services,

In 1984 the Restrictive Practices Act 1276 had heen
amanded to exempi the Bltock Exchange from its provisions.
The RTP case =2gainst the Stock Exchange was droppod after
agreement between the Segretary of State fur Trade and
.tie Chairman of the Stock exchange on +the refarm
concerning the Stock Exchange's practices (September
1983).

The London Stock Exchange for 1ts part, agreed to
change its rules voluntarily opening its membership and
abolishing fixed crommissions in equities and gilts by Lhe
end of 18986,33

The changes wevr oconsiderad necsssary if the Jtosk
Exchange was to remain competitive. In the 1980z, with
increasing international competition in financial
services and developments in infarmation technolaogy. =2
rapid growth had taken place also in the international
markets for securities. Much of thig activity had taken
pltace in London, particufarliy as a consequence of the
freedom that followed upen the abolition of Britain's
foreign exchange contrels in 1979,

1t soon became apparent that the abolition of Tixed
commissions would have a profound impact on Lthe London
stock Exchange and 1ts members. The three main changes in
the Gloeik LExchange rule-book (first published in 1812)
were:

i) the abolition of minimum commissions. All
Commwissiaons became negotiable between brokers and their
clients and thug enabled the lLondon Markei Lo reomain
competitive with markets abroad that already had changed

to a system of negotiated commissions.
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2) Allowing outside firme to take over member firms.
This had besn possible in the past up to maximum level of
29,.89%, but in the future Lthers would be 1o fimit.s* 1%
changed the membership struchture of the London Stock
Lxchange, giving aceess to the Exchange to major British
and foreign investment banks and commercial banks: it
prouvgh®t  about  fundamental shanges in the Exchange’'s
systems TfTor Lrading securities, which vere designed to
crpmate a more elficient and fairer market for investors;

3) the abolition of the single capacity system -

The single-capacity system had Dbeen in {force at least
since 1847, when the Exchange’s rulebook banned
partnerships bgtween brokers and dealers as being "highly
inexpedient and dimproper".*? The single capacity deaiing
system is5 based on a separation of brokers and dealers.
EVErY stoclk mxchange memaer or membher firm could be
gither & jobler or a broker, but not both.

‘ In 1867 to restrain the number and 111 praclice of
Brokers and GSiock-jobbers, on admission the stockbroler
was bhound to swear Lhat he wouid execute his duties
without fraud aud cocllusion, “"to the best of my skill and
knowledgeh"ss

Financial surveilllance of firms was tightened up in
1974 and each was chliged to maintain a minimum zolvency
ratio, to submit a monthly profit and loss atatbrment and
a fquarterly balance sheet.®?

A jobber (or dealer? traded only for hig or her own
account and did not deal directly with nmemhers nf the
public, A Dbroker traded only for the accaunt of his or
her customers and deélt anly with jobbkers. Exchange rules
re2gqulired a broker to bring every order fteo a jobber on the
floor of the exchange, even 1if the broker had matched
orders for both sides of a transaction. The broker was

exproted to shop arcund among competing jobbsrs for the

best price, bulf was not permitted to execute transaclions




in his nwn office, either as agent or principal,

This prohibition was made explicit in 1908 when s
revised rule provided that, wilhh the exception of
arbitrage outside the United Kingdom, "all members must
dogclare whether they were hbrokers or jcbbers, and mightl
oniy change with the consent of the Committee; thaot
brokers might not make prices and might not dsal with
non-memha2rs unless by doing so they could get beiter
terms for ftheir principal;y and that jebbers might not
deal with non-memberyg. "*°¢

The single-capacity remained in effect until Oclober
12846, In dual capacity trading, in line with the US
system, one type of dealer can operate in Loth rols of
broker and jobber. In eorder to allow member firms to
organises themselves for dual capacity trading from 27
Octaher 1906, the Stock Exchange introduced its new
membership rules on Harsch  leth, 19896, These permitted
outsidaers s awn up to 100 per cent of member fTirms
(removing the earller celiling of 28.9 per ceni) and
al lowed "{imited liability"™ corporate memhership for the
first time.*!

In fact until then the liability of members of the
stock oxchange was uniinited., Initially considerzd Lo be
a weapon ageinst [raudulent conduct, this rule in due
Lime became onz o9f the greatest obstacles to the
entargemsnt of the numbers of stock exchange firms. In
1969 this rule was sl.ightly modified and externals
(individunls, banks, financial institutions wle, ) were
allowed to hold wup 1o a maximum of ten per cent of the
capital. In 1282 this limit had been raised Lo 22,2 per
cenlb,*?

Between 19680 and 1884 +thz numbar of registersd
brokers and joboers fell from 2305 to 100 and from 201 tn
17 respeclively.*® The loss of comnpetitive standards in

.the market, zausecd by the drastic reducltion of Lhe albock
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exchange members has heen generally considsred to be one

of the main reasons motivating developments in 198§, 47
The Big Bang has been cumpared with changes on Wall
Street in May 1975 when fixed commission femes man a)l
stock transactions valued between 100 and 300,000 dollars
were abolished,. Commissicn chargess were drastically
reduced from Méy iB?B tc December 1878, ranging from
deductions of approximately 50 per cent on iargs stocks
traded by "institutional™ invesgstours to 10 per cent for
small investors.®® "Big Bang has been a unique,
fascinating and influential experiment in the technology,
operation, econnnics and regulatinon of 8 modern
securities market, e
The term Big Bang has hbeea generaliy considered to
e synonymous with revolution : "City revolution™ or the
"Margaret Thatcher Ocltobery revolution®, "Something
revolutiornary in the City™ stood in The Daily Telegraph
cf August 12, 1985. The Financial - Timeps of Dotoher 28,
1986 was irnnic, describing the Big Bang day: "A solid
downpour of English rain set the secene for what was to be
z trying day /... / Big Bang breakfasts advertised by
enterprising restaurateurs.”™, France had sought to
challenge the advent of the Big Bang by launching on
February 20, 1986, the Marche a terme internaitional de
France (MATIF), the French futuraes market, and was hboth
diffident as well as preoccupied. Le Figaro (Paris) of
July 1st, 1887, advaocated a rsform of the FParisz stock
exchange for "containing” the expansion of 1Lhe City of
Londen into Europe: it urged patriotically that i1t was
"time to react”™, Les Echus (Parils) of February 16, 1287,
carried a headline that "London’s advantage was a threat
to Paris™, [t reported thal a study of the CIOBE iadicated
how the raduction of stock market transactlion costs in
London in the wake of the Big Bang had generated

notewnrthy advantages for London Lo the disadvantage of
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Paris. It concluded that "the international SEAQ
constitutes a real threat for the French financial
markets”, French stock exchange agents, seeing their
monopoly threatened, claimed that "the transposition of
the British system inte France would be inauspicious for
investors."*”

The Italian press oscillated betwesn the desire to
deepen the understanding of the events and the temptation
to stupely the readers, The ltalian daily La Repubblica
of 24 Octohsr 1986, commented that the Big Bang wculd
enable the banks "to launch new issues to inoresase their
capital o0f big companies by offering shares and bonds
directly to expand their own investment funds, to offer
to their clients the purchase or sale of shares, bonds or
olher stocks at possibly betlter cenditions.®

"An explosive mixture ocapable to cancel centuries of

history and traditien', titled I! Sole 24 Ore of Octoher

28, 1984.




2. The Struciure uf the Two-Tier Svstem

The Financial Services Act 1986 provided a two-
tiered system, thus adopling the system preavaiting in the
USA. it can be cdescribed as one with a vertical
structure, at Lhe vertice of which Lhe principle of
statutory regulation is housed, with supervisory
functions exercised by the state and assuned to serve at
the same time as the basis of the whole systom.

The SRRervisory functions of Lhe sitate or central
authority are exercised through thé Secretary nf State
for [ndustry Aand Conmerce {(l'reasury?. Betwsen the level
of the Secretary of State and the lower echeions of tho
system thse SI{B is inserted as a new institutional body.
It is w©called upon for the inportant funecftion to
guarantee that at theo lower levels referred Lo in the
Financial Act, expected standards are maintained and even
possibiy ‘mproved by Selif-Regulatory Organisatioens (SR0Os)
within an ambit supported by thes principle of self-
regulation.

The SIB may be referred to a2 a senior regulator,
raspansibrle orn the first tier for validating or
recognising the sscond-~tier bodies (5R0s, RIEs, Rels),
who in turn take care of the so to speak frontiine
regulation of authorised firms and of markets., AL a
higher level the Secretary of State exercises powefg oy
virtue of Section 114 of the 2988 Act, by delsgating
regulatory Canttiority to the SI1B. The S1B in turn
exercises supervisery powers over Lthe various SRCs, and
these in turn supervise individuals and firms providing
services to custowmrrs. To coordinate a dimension of s=2lf-~
regulation with measures concerning the protection of
investors, each 5RJ generates ils own, very detailed set
of rules compiying with the core rules laid down by the
SiB. This framework is intended tu promote investor

protection through the existence and authority of (1) =2
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senicr regulator dedicalted to the public interesl and to
getting fundamental standards; (ii) frontline regulators
in charge of practising and delivering Tadaguate™
investor protection. To coordinate the needs of operating
within a statutory framework while doing justice to the
needs of day~to-day activities, powers initially vested
in the CGovernment are delsgated to the senior regulator.
This enables the regulatory system to be anchored in
public policy objectives, but, as separate from
government, to respond te day-to-day needs with minimum
of ovr at least limited Bureauvcracy. In practical terms,
in the interest of the investor, the system is dsstined
to control and see that Lthose offering Iinvestment
services are qualified and capable in accordance with

determined standards inciuding qualities of integrity,

honesty, competence and financial knowledge.
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iV The Upper-Tier: Rules, Functions snd Couwpetenges

relating to the SIB

The primafy task of the SIB has been the promotion
of & new regulatory system capable to respond te twoe
fundamental tasks in  Lerms of 1) the protection of
inveslors and 2) the maintenance of an adegquate level of
pfficiency on the financial markets. Created inn the
spring of 1835, it has proved worthy of recognition by
thz UK Farliament ag a "designated Agency". By December
1985 it had published itz first set of ruics  on

intvastment, and on Novewher 7, 13886 Farliament passed the

f

0

Financial Services Act 1986 defining the scops
conpeatences of the SiB. "This new noruwalive system is
destined to eguip the SIB with a feraidable arsenal of
sanctions ranging from admenitions, bhe they private or
publiec, to civil actions for +the restitution of funds
awned by acliants, e} suspension and withdrawal of
authorisation. There is provision also for the
application of dirzct m@mechanisws [(wr the protection of
investors, such as conpensation, arbitration and systams
of probtecticn of the rights of citizens, ™"

Continuing the affirmation of its responsibititiecs,
the IR published in Fsbruary 1887 its second set of
regulatory rules under the Ltitls of "Approaches of the

ZIE to its reguiatory Respounsibilities.® 0On May 18, 1887,

the UK Farliament approved the Financial .Act 1886
(Delegation Order 1887}, recognising the SIB as  a

"designated Agency", to which some powers were delegated
as provided for in the Financial services Act 19386.°%7
SiB's statutory tasks, (ali with relevance Lo the
irnterests of investors,) include:
-~ initial and continuing recognition of YRds, RlEs,
RPBz and RCHs; crewation oui & 1rulebook (both for firms
directly regulated by SIB, and for providing the

bencechmork of equivalence necessary to judge the rulebook
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of
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-~ exercise of enforcement powers, e.g., in relation to
unauthorised investment business, supplemnenting of 3SRo
powers and restitutiong

-~ gcollective investment scheme authorisation,
recognition and reéulation;

~- maintenance of a central register of authorised
firmss;

-~ direct regulation of firms who chovse to be regulated
by ZIB rather than by an 5SRO0 or RPB.

In addition the 8IB is empowersed %o refer a
ralevant matter to judicial authority.

Among SIBs powers of supervision the most important
are:

a)Y A binding reguest addressed to a SRO to modify a
rule or rules considered {o he inadeguate in comparison
to SIB standards:

b)Y To award recognition to 8R0Os (self-regulatory
organisations?, to investment exchanges and to recognised
professional bodies (RPBs);

¢? To eaextend authorisation directly ©o s natural
person or legal person.=®°®

Section 3 of the Financial Services Azt 19868 (F3A)
provides that no one may be active in invesitment bu%inegs
in the UK without previous auvthorisastion providsd for
under Chapter 3 of +thse FS5A, unless express exemption is
provided for, such az for the Bank of England, Recognised
Investment Exchanges (RlEs), clearing houses, Lloyds ete.

Part I, Chapter [ of the FESA 1286 includes a
normative definition for “investment"™ as wel! as for
"investment business™. “InvestmentsY are furthser definsd
in detail in Schedule L, Part I of the FSA, while
activities constituting "investment business", hence with
necessary authorisation, are described in detail in the

same schedule 1, Part Il of the FSA. Part 111 aof Schedule
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1 econtains a tigst of activities excluded from the
definition of "investment activities™,.

Under the F3A authorisation for Tinvestment
business" may be obtainable

1) For members of an SRO recognised by SIB;®?

2) For members of & recognised preofessional body
(RPB) vwho aore expressly authorised by the RPR to exercise
an "investment businegs".®?2

3) For those authorised to exercise "invesitment
business™ in the sphere o0f insurance in the meaning of
the Iinsurance Companiss Act 1882;%*®

4) For those registered as a "friendly society” in
accordance with the Friendiy Socisties Act 1974;°5°

5 Faor operators of some “Collective investment
schemas”™ recognised by SI1B;F® '

G) For those "directlyY authorised by SIB:se

7) For +those authorised in another member state of
the European Community.s?

Each SRO is empowered to control! its members and to
apply, if needed, disciplinary measures against them.
This same rule applies in the relationship between SIB,
on ths . one hand, and those "directly" authorised by SIB
on the other. The latter may be physical or legal persons
(compenies as well as associations), who must obviously
supply evidence as to being fit and proper persons. SIB
is responsible for verifying with great care the contents
of information suppl ied by applicants. Whenever

necessary, powers to suspevnd or withdraw an authorisation

may be exercised under the Financial Services Act 1D556.

FIMBRA and
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LAUTED will be officially derecognised on 1 Osctober
18995.3%8
1t is possible to be a meruober of mors than one SROs
ar have at the same time an auvlhorisation directly from
SIB for exercising some functions., For such situations,
S1B has introduced the notion and solution of a "l=ad
regulator™ who then acecordingly bears rosponsibility as
wall as control functions as a Ysingle authority™, Such a
"iead regulatdr“ shall ke the SRQ remlated to the most
important parb(s) of an authorised person’s activitizs.
The ™lead reguiator” may also be bl BIB if SIB has
issued an aulhorisation "directly"™ for the given major or
most dimportant of exegrcised activities. A situabion of
multiple authorisation Nresuppuses ancd BVEN more
importantiy requires closs contacht and <coliaboration
betwren the various SROs concerned or between the
relevant SR2s, on the one hand, and the SIP pn the other.
In any case the SIB is always to be kept infcrmed about
agreements reached between various SRIr as *to  the
designated aulhority called upon to exercise gupervision

and contral as a "lead rogulator”,




K

160

il) Composition, Legal Nature and Financial Aspects

of 51

The FSA 1988 makes no concrete reference to the
legal nature of SI1B, Although it i35 a private company
limited by guaraniee, formed on May 30D 1985 Dbabyeon a
brokar (Sire <enneth Berrill) and =2 banker (Mactin
Wakefield Jacomb),®? it exercises sublic fungtions and
statutory pawers in the interest of the stability ang
refiability of the financial markets, and no- lwast, in
the interest of investors. While being in form a private,
practlitiovner-oriented hody, it exercises In supstance
publie Tfunctions by statute, as the prolionged arm of

public sauthorily, and as such it is subject +o statutory

and pubiic law constraints Jjust as if it were a public
body incorporated hy statute.o® Such delegation of
governmental puwers to a private boady as a8

"constitulbional anomaly“ presents conshtituticnal legal
problems, arnd it invelves challenges to the legal logic
at the tevel of continental European or civit law
tradition.®?

Alrearly at the level of Parliamentary dshates,?®? it
wvas evident that the SIB was c¢onceived as being a
"oreation” of the Parliament and nobt of the City, createad
Tfor Lhe purpuée of guaranteeing the prolbtection of
investors. At the beginning of its conception and
thereafter the SIBE has lended to sesk an adherence to
professional standards applied in the City of London,
thus gensmrabting at Lhz level of definitions a difficulty
as to what the legal status or nature of not only the 3183
but also of the other Yrecognised regnulatory bodies". The
situation may bs considered even as more complex in the
fight aof the fact that the crealion of the GSIB was
envisaged fof assuming & peripheral role within the

system of regulation appiicable to ths ‘corporate

‘issuer" under the jurisdiction of the FSA 1884, the main
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function Lo bs assigned Lo the SIB being +that of
conltrotling the financial intermediaries.

The SIB is not »an entity based on the notion of
self-regulation, in spite of the fact Ehat many of its
mambers come as professionals from  various areas of
experience on the market,®*3 The SIRB ig a ¢mrasmture the
lmgat nature of which ig unusual, It ig deslined to
exerciss regulatory powers, including +the competence tlu
stubmit to iudicial conteol guesticns relating to
investment and the protecticn of investors’ intaresis.
and to see  appltied, whenever Jjustified, the penal
provisions included in the FS5A 1288. Yet, the Sl is not
a goverrmmantal department, but a specific body with the
formal nature of private company,?®? It bhas regulatory
competenczs anchored in Lhe FEA 1986 and delegated to the
SIB. As a further definition the SIR may by gualified as
"the new walchdog of the City of London™**® or the
Yumbrella supervisory body for Lritain’s securities
markets™.®® The 5IB has self-defined itself "a new
vatchdog with teelth™, The SIB constibutes, in substance,
the principal execubive instrument of the FSA 1986, and
therewith an instrument of intervention nf Lhe shaty in
the econemiz sphere. \

in the BIB’s Board there are currantly 13 mambers, a
size which has been qualified as excessive by Gower.t7?
More relevant to the topic of the uresent thesis are the
guatifications nof the members of the SI3 Council. They
include professional experience in the area of inveslment
and indepzndence, The members include
a) Persons with experignce in investment business of a
nabture relevant to the funclicns or proposed functions of
the agency;: and
k) Oither persons, including regular ussrs on their own

account or on bshalf of others of services provided by

@rsons carrying on investment busingss,®®
el
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Thus, this arrangement tends toc secure the
representation of wusers of investment services or/and of
the publico in general, providing therewith for an
equilibrium between the Interests of the category of
sarvice providers, on the one hand, and of the category
of recipients of services on the other, as expressly
required by the FZA 1886: "ithe compeosition of that body
must be such as to secure proper bLalance beitwasn ithe
interests of persons carrying on investment business and
the interests of the public.4?

in comparative terms, members of the Board do not
hold office for a given period o0of time, as is the
ganctioned case for +the CO0B in France and CONBSOB in
ltalys but at the highest level, the appointed chairman
and other mambers of the governing body of the SIB are
"liable to removal from office by the Secretary of State
{Chancellor nf the Excheguer? and the Governor of the
Bank of England acting Jjointly."?° Therewith a threat of
dismissal sxists, considered Lo be an effecltive sanction
that the Gavernment may apply to ensure that the private
body dogs not neglect pubtic interests and does what
thesge interegts demand.”! Moresover, since January 28
1887, mambers of the SIE Council have to comply with some
rules relating to a duty to communicate investmentis in
"securities”.??

Az a measure of periodic control, the Board makes an
annual report pursuant to  Section 117 of the FBA 18806,
covering funotions transferred to 1t under the SFA 1886
and Companies Act 1889. 0f course, highest standards of
integrity at a practical level apply to officials of the
SIB: no acceptance of favours or of gifts without prior
authorisation by the head of tLthe executive office;
optimal discretion wheéen responding to hospitality, so

that in any case no bad interpretation may resulit. Ths

SIE  and ite officials enjoy immunity for acts and
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omissions, in good faith, in the exer¢cise of their
functions. The same immunity applies with respect of the
SR0s.”® Stating the same rule differently, the SIB, itsg
members, officers and employees are immune from damages
claims except where the alleged act or omission is shown
to have been committed in had faith.”*

An advantage for the public financeg, resullting from
the private nature of the SIBE, is +that +the SIB is
financed by the financial markets, withovt any public
contributions; but while not being a governmental body,
the SIB Council is resgponsible for its activities to: the
Secretary of State (now Treasury). The Secretary in turn
is responsible for the §SIB in relation teo Parliament.”®
Thue, the element of self-regulation deploys itself also
in the form of self-financing,’® with resources supplied
by those who are subject to SIB’s regulatory authority:
alt those racognised and/or authorised by 18
periodically pay fees, It deserves underlining”? that
because the SIB is financed by payment of fees by SROs,
other recognised bodies and authorised persons under
Sectionsg 112-113 of the FS5A 198G, it is abhle to maintain
Ya flexibhility which, it is argued, would not be
available ta a bhody dependent on govecrnment funding”, as
is the case with COB in France and CCNSQOR in Italy. While
financing the SIB is mnot a matter of public finances, it
does not escape discussions and poelemics.,

Gower,7® in keeping with the spirit of sgelf-
regulation and self-financing as part of the tradition in
the UK, maintained that the caost of regulation “"will
inevitably be borne by investors, for whom the protection
is intended, and that it is right that it should", adding
however, that "it is i1n the national interest {Lthat a
country should have an effective system of investor

protection and accordingly the taxpayer should bear part

of the cost /... / The cost of day-to-day regulation
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should be borne initially by those regulated, who would
pass it on to their clients, but that of the body chargsd
with decisions on policy and overall surveillance should
be borne by the taxpaywe.™?°

A general and common criticism, difficult to assess
abjrcltively at the level of non-financial discusrions as
is the case in the present thesis, has been that "the
present regulatory structure generates unnescessary cosi;
it is ton complex; there is duplication, but
inefficiency also ariges beﬁause of wunderlaps: Lhe
regulators, in monitoring, creale needless requirements
Fewe 7 alld Igeading %o a bottom |line conclusion of
excessive cost, which the investor has to pay for".®e
This is a matter to be adjiudicatbted best by experts and
consultants of financial and administrative management.
The net costs of SIBE had gone up from £L1.4m on March
3lst 1088 to E£14.216m on March 31st 1893 and to £17.733
on March 3iat 1984,8¢ Personne! or cmployment costs,
representing  iess  than 60 per cent of total budgetary
costs, had increased from E£E4,.5318wm on March 3lst 18989 to
£7.048m bty March 3lst 1983, and £7.717m by March 3lst
1994.7% The employeses of the S1B had increased relativaely
lightly from 1684 Lto 183 between 1889 and 1994.°° [n March
1983 the City Research Project, in a study by Julian
Franks and Steven Schaefer from the London Businees
School, dealt with Lthe consts and effectiveness of Lhe UK
regulatory system to estimate the cost of regulation for
individual sectors, both in absolute and reiative hterms
in vrder to compare with the c¢oust of regulation in the
UUSA and France.®?® The general conclusion was an sbhbvious
one. In the words of Large, "we must insure not only that
the costs of regulatory bodies are wel] controlled but,
above all, that they give value for money in investor
protection terms™ /... / "strong cost conirol dizcipline

.shculd be built into the regulatory system™.tS

3
L
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iii) 8el!lf Regulation at the Lower Tier

gelf-Regulatory Organisations

The ralationship beiween the role of the SIE and the
role of the SRUOs is a very delicate one. Hacgh SRO has its
own, very detalilmd sel of rules which must comply with
the rules jaid down by the SiB. (n & hierarchkical or
vertical relationship, the ©SIlB exsrcises supervisory
powers cver the SROs, and the SROUs in turn supervise

individuals and firms which provide the services to

With particular reference to regulation at the lower
tier, the primary function of the SI2 may be defined as
that of supervising the activities vl all rescognised
badies, that is, the SRCs, RPBs, KIEs and the Recognised
Clearing House (RCH). The SIB has asserfed its onpgoing
"supervisory function also in respect of the one RCH, the
London Clearing House, in order to gatisfy itsalf that
the Clearing House has satisfactory procedures and
adeguate 7Tinancial resources to fulfil its mbligations.se

In terms of a regulatory hierarchy relating ta the
investment markets in the UK, mperative since April 29,
1988 ("A Day™), the following organisations, all based on
self-regulation, exist:

a) ERO0s - Sellf-Regulation Organisations ;

b)Y RIEs - Reecnpgnised Investment Exchanges snd
RCHs ~ Recognised Clsaring Houses j
c) RPBs - Recognised Frofessional Bodies.

Here mention should be made of a kody thaot has been
and constitutes also currently the oldesit cornersitione in
the history of self-regulation in the UK @ The Steook
Exchange, rightly referred to as the "senior self-
regulatory body"™. The Stock Exchange has united in itself
the two functions which in the new system are exercised
By Lwo dJdifferent or separate organisations, namely, the

ORs and RIEs. With the introduction of the new sysiem,

e g AL es . v 0 gt
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the BStock Exchange has heen constrained to structure
itself in the form of two different hodies for the saks
or necessity of obtaining recognition hy the SIB.

The first body of the Stock Exchange, generated at
the end of 1986 through the fusion or merger of the Stock
Exchange and the International Regulatory Organisation
(ISR, iz destined iIo operate as a SKO and has been
glven the name The Security Associamtion (TSA);

The second body of the Stock Exchange is The
International Stock Exchange of the United Kingdom and
the Republic of Ireland, and is structured to function as-
a RIE,

The Stoeck Exchange ocontinues to function as the
unigus body responsible for the admission of securities
to listing as well as for the establighment of rules and
standards rsguliating such admissions.

The Council of the Stock Exchange has been
confirmed by fthe FB5A 1886°%7Y as the "competent authority"
already designated as such in The BStock Exchange
(Listing) Regulations 1984 as a RIE, The task of The
Stock Exchange 1is to organise efficient and properly
regulated markets. Possibly psychologically and
historically understandable, The Stock Exchanges has been
the strongest opponent to the creation of the new system
and, in particular, the creation of the SIB.

With the "protection of investors in mind, as the
topic of the present thesis, the fcocllowing obhservations
may be made on SR0s, RIEs, and RPBs.

a) SROs 1 Recognigsed Self-Regulating Organisations

A SRO is a body qualified to authorise its members
to carry on an investment hbusiness; it is compatent Lo
set up its own rules of professional gonduct and to

monitor the implementation of the rules. With respect to
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invesior protschion, @ SRO is essentlally a body
responsiktle for the regulation of the relationship or of
rglations Wetwsen its members acltive in the field of
investment business, on Lhe one hand, and their clients
on the other.

A SRO operates exclusively on the principle of self-
regulaticn, that is, once recogniticn as a SRO is
extended to it by the SIB. The recognition of = SRO
effects, for memhbers of Lthe SRO, the authorisatieon to
carry on the type of investiment business to which the
auvthorisation as a SRO by the SIB is related. As an
fmpertant point in terms of self-regulation, a SRU is
responsible for the selection, admission to membership,
evaluaticn of professional gqualifications of its membkers.
Faralle! theregto it should bhe added that Lthe authority af
a SR8 cver its members is derived from a contractual
ralationship to them. Membership of a SRO is voluntary,
and does not involve any delegation of competences from
the S1B to the recognised SRO,

To qualify for recognition by fthe §IB, an aspiring
SRC must do its homework by eguipping itself with an
adequate set or body of rulies related to fthe exsrcise of
an investment business in & given sector and must provide
gvidence as to being in possession of cgertain reguisites
specified in the FSA 1286,

If a SRO is not able to satisfy alt the conditions
and requirsments stipulated by the FSA 1980, the SIB
shall decline to ecxtend recognition to it.

The SROs? framework was divided, Iin terms of types
of investment business being carried out in the UK,
partly on functional grounds and partly by reference to
the product or service provided. The structure originally
involved five SROs and nine RPBs, as well as numerous
recognised and designated investment aexchanges.®B?®

b, Recognised Investment Exchange (RIE)
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An investment exchange regulates the markets and the
conduct of Lhose who offer securities. It may nesd
recognition by the S1B. Unlike the situation betwoen SROsz
and their respective members, membership in =2 RIE does
not automatically include an authorisation for the glven
persons. This constitutes a major differsence hetween the
RIEs and +thes SROs. All wmembers of an SRO are as such
automatically authorised to sxercise investment business
once the SRO itself is granted an authorisation by the
SIB. Recognition by the 513 of an RIE applies to the RIE
itself but does rniot exonerate its members from
auvuthorigatiaon. RIE members may obtain recognition If the
RIE futlfils fundamental regquirementis, among which are :

a.?) gufficient financial resources ;

h.) adrquate standards regulating conduct ;

c.? adequate ltiquidity ;

d.) systems for documenting financial transactions 3

e.) possibilities of effective control and effective
application of the same.

c¢.) Recognised Professional Bodies

The FSA 1986 includes also provisions for persons
cerlified by RPBs, who are engaged in investmenlt businsss
but not as the main part of their business activities.®®

The FSA 1886 also empcwers professional bodies
recognised by the BIB to authorise firms under the
control of their members to carry on invasitment business.

As the FSA does not specify the limit of investment
husiness required to bg "wholly or wmainly" an iﬂvestment
husiness, the limit is agreed with the SIB at the time of
recognition. The FSA 18886 provides’® that a professional
body may request recognition for carrying on investment
business. If &a professional body does not acquirs
recgognition, individual members may become members of an

SRO or may apply for auvthorisation directly from the SIB.

The requirements for recognition of an RPB are
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similar to those required for the recognition of SRQOs.
Additionally, Schedule 3 of the FSA 1986 lays down strict
requirements to ensure fthat the control of RFB firms
remains in the hands of RFPB members, whose main business
is the praciice of the particutar profession regulated by
the RPBs concerned.

Unlike firms whisch wobtain their auvtheorisation to
garry on investment business by beccming members of an
S8R0, RPB firms (the partners and centrollers of which
will &already be members of the RFB) require specific
gertification for investment business activity. The FSA
1986 requiraes therefore the RPB to bhave adeguate
arrangements for moniftoring a firm’s continued compliance
with the cesrtification conditions, =and enforcing the
withdrawatl or suspension of certificates and other
disciplinary procedures where firmzs fall to fulfil the
relevant cenditions.

The constitution of a governing hody of an RPFB does
not reqguire the balance of membership required by
Schedule 2 of the FSA 1988 for SROs,

There were in L9983 nine RPBs.”!

The FSA 19868 gives the SIB discretion whether or not
to recognise a bhody as a self-regulating organisation.
Once the SIB has recognised an SRD it has na power to
modify, agther than by =zgreemeni, the SR0O’s activities.
Thug, the powers of the SIB to withdraw recognition from
an SR0O0 completely are very ciréumscribed. By contrast, in
the case of RPEs, the SIB has no povwer to refuse
recognition to & professional body which it considers
meets the necessary criteria, nor to specify, otherwise
than by agresment, what, its threshold for iuvestment
business shall be. The absence of those various powers

[imits +the ability of the 8SIB 1o effect or prevent

changes In regulatory coverage in the interest of




170

the systemn 28 a whole,
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-
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bya

-
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Chapterxr 8

Investor Protection

1. EC Legislation. Ilnvestor Froteclion and new financial
intermediaries in (2.,) France, (3,) ltaly and (4.) the

United Kingdom

1. EC Legislation

The cardinal principles adopted by EC legislation
for creating & single European market for banking and
financial services aim at providing for investars
" safeguards substantially gguivalent in tre menmber states.
For this purpose they apply (1) @minimal esséntial
harmonisation, (ii) mutual recognition and {(iii) home
memboer stéte control. Morsz epecifically, minimal
essantial harmonisation is couceived as canstituting the
ﬁresupposed bagis faor mutual recognition and home state
control.

iy From_ Disclosure to Investor Proteclion r the

s

The funetion of FEC legistation in the sphere of

financial markets hag been twofold :

~- to regulate the activities and interpenetration of
seaurities markets for the purpose of creating a "common
{capital) market"™; and

~~ to provide an adequate control relating to Lhe
aperations of the markets by astablishing for tLhat
purponse a GCommunity wmodel for Lhe protection  of
investors.

Thea strategy for a  Community wide investor
protection started emerging in the 1970s with respect to
the prospectus addressed to potential investors, As such
it was the first instrument or document of interest for

B legislaticn., Therewith thz extent of attention of EC
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law was enlarged beyond the field of disclosure to that
of investor protection. _

The philosophy of disclosure underlying the basis of
approach to information contained in a prosprceius relates
coherently to a line of historic evolution going back to
a French law in 1867. In it, beside the fresdom of
activities granted to stock companies (sociétéa
anonymest!, were instituted obligations governing
publicity and information on companies as a counterweight
to corporate fresdoms granted by law. Therewith the
possibiltity te soligit for investment by the public
inveolved & duty to inform thes potential investor(s) an
the identity and guality of an applicant company, on the
details and risks involved in a praoposed investment, on
gpecific and atypical risks related to itk. Suiely the
availability of ralevant information would enable the
investor(s) to assess adeguately any risks and adopit a
decision based on proper informabion.t '

In the USA, more than 70 years ago, the philosovnhy
of disclosure was generated by the necessity to induce
small and average investors, traumatised then by the Big
Crash of DOctober 19298, to regain confidence and
participate in a model of ecconomic development not based
on banks as intermediaries but on channelling savings for
investmant directly toward the interested companies. The
controul system, resting on a duality of inherent risks
and freedom to take them in an enviranment of adeguate
transparency free of any manipulation affecting retaevant
information, tended to motivate gmall and average
investors to participate directly in the market without
the fear of getting exposed +to unclear transactions
involving excessive risks.?

The Directive 80/390 EEC of March 17, 1980 (QJ L
100/1 April 17, 1880) copordinating the requirsments for

the drawing-up, scrutiny and distribution of +the listing
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parhicitlarys  in Be published for the adeission of
securities to official stock exchange listing, adupted
the provisions of Directive 79/279 EEC of March L, 1978
(0J. L 66721 of March 18, 1872 coordinating the
conditions for +the admission of securities to official
Stock Exehange listing? angd subordinated admission for
aofficial listing te the publication of a sgspecial
informative prospectus. Conditions governing its
contents, mode  of publication and exception clauses
constituted therewith the first step at Community level
for the harmonisation of vrules prevailing individuaily in
the member states. Howsver, alrnady the proposed
Dirsctive of Ncotober 5, 18972 (0J C 131 61, of December 13
1872, adopted az Directive 8O/3Y0/EEC of March 17, 18920
gantained the gist of fundamental elswsnts undevlying the
emerging EC legislation, The scope of the proposed
Directive intsnded to render Tsufficiently equivalent
guarantees offered by each member skate as {0 adequate
and objective information made available to third parties
as actual and potential shareholders™ (preamble par. 4),
for protscting invesimenlts and Tor regulating the
functioning of stock markets.

The proposal was born out of Lthe preoccupation that
in +their relations with fThe investing public "issuers
furnished absolutely uniegual information Loth in
gqualitative as well as guantitatlive terms, resulting in
unequal standards of protection for investors.™ [t was
noted that information which issuers had to provide for
official listing of shares at the stack markets in London
and New York was clearly subject to more rigorous
reguirements; additionally, experience gained at these
stock markets confirmed that a duty tao provide ample

information did not invelve any negative consequences.
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(The introduction to the Comments accompanying the
proposed Directivel. The proposed Rirective underlined
the mnecessity that the provisions in question %houid
apply not only to the required infeoermation supplied in
the form of a prospecltus, but alsc to the control of the
same information.

Art, 1 of the draft Directive introduced the
ohligation to igsue o prospectus and its conirol by the
designated (national) authority. Art. 2 determined its
contents. "The prospectus shall contain all the
information which, in accordance with the characleristics
of the issuer(s) and the stocks in gquesticn, are
necessary for enabling the investors and their Tinancial
advisors to form an opinion on the assets, financial
situation, performance and prospects of the isgsueri{s) as
well &5 on rights relatsed Lo the stocks proposed for
official listing."

Art 13, governing the control of prospectiuses,
provides for the authorisation by the competent auvthority
only "if it considers that the prospectus fulfils all
the conditions of +the Directive and there 1is no goaod
reason to helieve that Lhe prospectus 1is fres aof any
indications or omissions which wmay mislead the public.®
Ag to the controtl ot prospectuses, in %the report
accompanying the proposed Directive it was considered to
be necessary that they contain analogous information
verified with equal efficacy.

In the Directive 80/320 EEC, the purpose of
Yprotecting the interests of actual oy potential
investors is expressly laid down in the preamble. [t has
in addition bheen recognised that "guaraniees pres&ppose
the existence of adequate and as much as possible
obiective infoermation concerning particularly the
financial situation of the issuer{(s), the nature nf +the

stocks intended for official listing.™
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When confirming the scope of "rendering sufficiently
equivalent the ’requested’ guarantees in =2ach of the
member states 25 to adequate and objective information on
actual or potential bearers of shares, the term "offers" .
of the draft proposal has been modified into “reguests™.

The contents of the prospectus, which substantiaf!y
follow the proposals of the Directive, are governsd by a
ruie of general character: "The prospectus shall contain
all the infermation which, in &ccordance with the
particular characteristics of the issusr and of the
stocks the admission of which is reguested for official
lizting, are necessary for the purpose of assisting
investors and their advisors to assess thoroughly the
aggets and financial situation, the performance zand
prospects of the issuers, not excluding rights conneclted
with the stockz in question."™ (Art. 4)

The Directive, as the draft underitying it, has left
to the member states (Arts. 6 and 18, paras. 1 and 3) the
designation of the authority, which within the framework
of the resgpective national legal systems, should be
entrusted with the control of adequacy of the
prospectuses as to prescribed standards regarding their
contents. Publication of the prospectuses has been made
dependent on such an adeguacy {Art. 18 para. 2. As to
the meodality of control affecting a prospectus, in
simple confirmation otf the principle already laid down in
the draft text thaltl Ythe ceocmpetent authorities shall
approve the publication of the prospectus only if thsy
arge satisfied that it fulfils all! the conditions of the
Directive®™ Art. 18, para. 37, the phrass "and if they
have no reason  to believe that it 1is devold of
indications or omissions which may mislead the public®
has been deleted (Art. 13 para. 3 draft Directive). In
addition, while in the draft text it was wunderlined thatl

"for absolving its responsibility the designated
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avthority shell bhe endowed with atl the necessary control
competences and powers" (Art., 13, pars. 4), the texit of
the Diresctive was drafted in terms of "the member states
shall see to it that +the competent authorities are
gndowed with the povwers necgseary for the fulfilment of
their functions®™ (Apt. 18, para. 37, and it 1is clarified
that™ the prosent PRirective shall not in any way modify
the responsibility of the competent autherities governed
axclusively by the disciplinary standards of national law
(Art. 18, para. 4),

As to the modality of publication of a prospéctus,
Art. 20 enables opting for its publication "in one or
more national or large distribution news papers", or for
ite reproduction as a separate publication made freely
avaitable for the public =at the seat of a stock market
where the official listing 1is requested, or at the =Zeat
of the issuer or of bodies in charge of providing
financial services at the expense of the issuer.

If it appears to be necessary Lo publish the
prespectus prigr to the beginning of trading, a
"reasonable space of time"™ is to be considered (Art. 21,
para, 1. As to any "™new significanlt fact whicgch may
infiuence the guotation of the stock(s}, having smerged
betwaen Lhe editing of the prospectus and the beginning
af trading, it is oﬁligatory to prepare a new supplement
to the prospectus, subject to the same control as the
latter and to pubtication in tﬁe same way as laid down by
the control authority (Art. 23).

Directive 87/348B/EEC of Juns 22, 1987 (0J L185/81 of
Jul 4., 1e87), amending Directive 80/390/EEZC thas
introduced the principal of mutual regognition of
prospectuses: "Once approved in accordance with Art. 24,
the prospectus shall be approved, with due regard +to any
required +transiation, in the other member states where

admission for official listing iz not subject Lo ulterior
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approval by fthe compstent asulhority cr Lo the caondition
of including additional information in the preospectus.”
(Art, 24 bis).

The replacement of harmonisation by mutual
recognition and by the delegation of standard setting to
technical bodies inktroduces =& principle of competition
between rules and bebween regulators in a way that may
stimuiate flexibility and poliey innovation.

The Directive 389/298/EEC of April 17, 1988  (0J L
12478, May 5, 188%9) cvoordinating the reguirements for GLhe
drawing up, scrubiny, and distiribution of +the prospectus
to be published when {ransferable securities are offered
to the publiec, has laid down the rule that member states
shall coordinate their standards regarding the above
mentioned matters, the contents and the mode of
publication of the prospectus when transferable
securities are offered fto the public. As to investor
protection, it is expressly mentioned in the preamble of
the Directive: "Whereas investment in transferabhtle
securities, like any other form of investment, invotltves

risks; whereas the protection of investeors /empbasis

addgd/ requires that they be put in a position to make 2
sorract asseszment of such risks s0 as to bhe able to take
investment decisions in full knowledge ol Lhe facts;
"Whereas the provisiaon of futtl, appropriate
information concerning transferable securities and ths

isguers of such securities promotes the protection of

investors /emphasis added/;

"Whereas, moreover, such information is an eflfective
means of Increasing confidence in transferable securilties
and thus cantributes <o the proper functioning and
development of Yrarnsferable securities markets;

"Whereas a genuine Community infermation policy
relating to the transferable securitiss should therefore

pe introduced; whereas, by virtue of the safeguards that
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it offors investors and its impact on the proper
functioning of transferable securities marksts, such an
information policy is capable of prometing the
interpenetration of national transferable securities
markeits and thus enceourages the creation of a genulne
European capital market.

For guaranteeing the effective implemeniation of
investors’ protection, membar states shall ensure that
any offer of transferable seacurities to the public within
their rgspective territories is cubject to  the
publicatian of a prospectus by +the person making the
effer (Art 4.9

Concerning mutual recogniticon, Art. 2L stiresses that
"the prospectus must /... / be recognised &as couplying or
e deemed to comply wiih the laws of the oither member
states in which +the samz fransferable securities are
offered to the public =imultaneously or within o ghort
interval of aone another, without being subject o any
form of appraval thaere." By virtue of thie prineiple
approval of a prospectus by the competent authority of a
member state In which the offering person has his
registored seat (or possibly in another member state
selected by +the offering person, if the wmembher state of
his registersed seat igs not interested in the offer or Iin
the request for possible listing) has to be recognised as
valid also by the respective authority of anolher member
state interested in the offer. In substance the Directive
8R/498/REC has ruled that the public offer prospectus
publishad in the issuer’s home member state shouid be
accaepted for public offers in all member states.

The principle of mutual recognition of a prospeclus
has been in addition used +to widen its scope of
application with respect to prospecis aof public offers
prepared and approved in conformity with the standards. of

third states in accordance with agreements which the EC
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.

may be capable to conctude with them, with due regard to
the requirement that the standards of such third states
Eay gunrantes the protachkion of investors in & manner
equivalent te that prevailing under the EC Direcltives
CArt., 245,

Lastly, Directive 90/211/EEC of 23 April, 1980 (DJ L
112724 M™May 3, “1990), amending Directive GO/38B0/EEC in
respeclt of the mutual recognition of public offer
prospecltuses as stock-exchange iisting particulars,
allows issuers to use the public offer prospectus as a
stock exchange listing prospectus as well wilh the result
that » single prospectus can enabhle an issuer not oﬁly to
raise ocapital! on a Community wide scale, but alsa to
apply for listing for its securities on all EC stock
gxchianges.® Hence, a prospsesctus constitutes a primary and
fundamental instrument for the proteciion of investors
within the EC legal order. !% shaouid be on the one hand
pointed out thal no Directive has thus far provided for
provisions governing ths functicn of part of a prospectus
in asvertaining liability. Under "liability"™ in
conjiunction with a prospectus may be subsumed all those
facts and clircumstances dealing as an object with an
obligation to guarantes the reliability or veracity of
all the information material used in written form for
offering Lo the public transferable securitics.

The historical packground of the link of iths notion
of liability wiih & prospectus has iis beginnings towards
the middie of the 12th century, as a reaction Lo Lthe
fravdulent way in which stock companies were formed.® In
the Companles Act 18687 the introduction of liabililty for
the veracity of certain abligations to supply information
by founders of companics remained, however, totaliy
linked to the idea of a control on the formation of
limited companies. Nol before the end of the 18th century

‘was a link or connection established between the
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cohligation %o izsuve a prospectus, on the one hand, and
1iability on the other. The primary sgeope of liability
ralated to a prospesctus consisted in  the protection of
individual investors opting for the acquisition of shares
on  the basis of inexaet and erroneous contents of a
prospectus (individual protection). Only successively
were liabllity for a prospectus and the (individual)
protection of investors transformed into means for the
creation of financial markets and guarantesing their
efficient functicning (functionzl and institutional
protection)., In the United Kingdom, ths "Bubble Act" of

1720 prohibited the constitution of private associationg

devoid of legal psrsonality, with members exonerated from-

collective liability and able +to +transfer asscciation
shares. Instead, in the states of continental BEurope £he
advantage or privilege of limited liability  was
subordinated to a so to speak goncession. The control of
the state over the formation of commercial companies
endowed with a concession made tiakility for Lhe contents
of a prospectus superflugus,

After the abrogation of the Bubble Act in 1825, the
Gladstone Commitiee decided to opt for the regulatory
effect of npublicity (as having a decisive influence)
"publicity is altl that is necessary. Show up the roguery
and it 1s harmless."s The Companias Act of 1844
prescribed to register prospectuses made availabls for
the public, whereas the Companies Act of 1867 demands the
inclusion of determined details in the contenis of =
prospectus. In 1889 the Lord's Chamber declded in Derry
v. Peek, that a liability from prespecius could exist
only in the case of deceit, and in 1830 the Directors
Liability Act iInvoked a responsibililty feor negligence.?
Finally, the Caompanies Act of 1900 oprovides details of
what a prospectus should contain : it should not only be

free of any false claims
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but  should alse inform with reospect to all  the
circumstances which could influence the deecigsion to
invest of a person of average knowledge and capacilty. In
this way the foundation for liability for a prospectus
was laid and would become a regulatory fact for the first
time in the USA in 1933 and 1834 for any form of
investment oaffered to the public. Even prior to the
Securities Agt 1933 and Securities Exchange Act 1934,
somg states in the USA began, while their company laws
became more and more permissive, to adopt legislative
provision (blus sky laws) directed at the etimination of
illicit practices applied foar attracting investment
capital.”? This approach was essentially based on the
assessment of paower which publicity could mobilise:
"publicity is justly commended ss5 a Temedy for social and
industrial diseases. Sunlight is said to be the besi of
disinfections; glaciric light the most efficient
policeman. "®

From the angle of a systematie approach, liability
for the prospecitus is prevailingly considered to be an
aspect of non-or extracontractual liability.

EC legislative wefforts have endeavoured thus far
solely to introduce in all of the member states a lowest
common denominator as a standard for the protection of
investors, as one of the conditions for the c¢reation of
an intsgrated European financial market in the meaning of
EC Article 68, For the impleméntation gf this objective,
the EC has made sgxclusively use of the Direclive as a
legislative instrument for +the reception of relevant
standards inte the national legal systems of the member
states on the basgis of EC Art. 84(g} and Ari, 100, thus
leaving to the member states the regulation of liability
related to the praspectus, Therewith arises, for the
national fsgal systems, the necessity to define the

nature of guarantee with respect to the reliability of
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information addressed to invastors, that is, with the
help of ordinary standards and laws of domestic law in
the absence of more specific Isgislative texts.”?

The question of tiability related to the prospectus
may arise solely when the prospectus is either inaccurate
or incompiete as to 1ts contents. The basic standard
congerns the correciness and completeness of the
contents of the prospectus (Art. 4 aof Directive
B2/148/EEC), points which may arise only with respsct to
recent infoermation.t® It ig therefore necessary to
institute a system of integrated liability which assigns
liability to different aspects of the prospectus in a
differentiated manner, in accordance with assumed
functions and possibilities of manifest influence in the
various phases of sales of transferable securities to the
public.*! in the USA, =as an sxample, so called "control
persons” have been held to be collechtively liable, while
in Germany, liability for the prospectus has been defined
as including all those persons who have participated in
the decision to produce the praspectus.t? Auditing firms
in the USA have been the object of an increasing demand
for cowmpensgation toa investors who have contested the
correciness and reliability of acccunting prospectuses.
Court actions for liabitity are based on Rule 10b-5,
adopted in 1842, prohibiting in guite a generic manner
misleading or fraudulent conduct on securities warkets,
using any form of presentation or tricks, including false
claims or fraudulent omissions or exclusion of relevant
facts which may he related to the acquisiticn or sale of
transferable stocks.t'd Courts iIn the USA have applied as
valid, when applying relevant rules, two types of
liability: involving directly the person committing the
violation or ths person, who whiile not directly violating

the rule, has lent substantial support to the person

committing the violation. As +ta lilability =affecting




auditaors arguments of improper certifications and claims
of failure to divulge relevant informaltion have been
submitted.

In some countries ltike [taly and Germany, ths ledal
system based on cgivil law +tradition has provaed to be
sufficiently flexible to provide norms for regulating new
situations. A group of individuals was considered liadle
for prospectuses in a2 manner gimilar to situations
atffected by especific rules.t*

The emerging claims fpr liabitity 'related +to the
prospectus may he raissed only by investars in possession,
or involved in a not yet oconciuded +transaction Iin a
national market, refating to a transferable security to
which there is reference in the contested prospectus. As
for the nexus of ecausality, it is maintained that it
woutld be preferable to exonerate the investor from the
hurden of supplying the evidence in abstraction that the
investment was effected on the basgis of trust in snd
reliancse on the correctness of the ocontenls of the
contested prospectus. The existéence o©of proof should be
treated as reasonably given if the investor has acqguired
the stocks after the publication of a prospectus vitiated
by @ssentially incorrect contents.*?®

All legal systems provide for compensation for
damages in case of guilt on the part of those responsible
for the prospectus, but many differences exist as to the
ssriocusness of guilt and the possibility of those assumed
or alleged to be responsible to prove their innocences.?'*

Minimum "multi-purpose”™ Community wide standardsg
have been introduced through EEC Directives in the sphere
9f securities markets. They aim at (i) promoting the free
movement of capital within the EU also for ihe purpose of
investment in the service of stock market listed

companies, (ii)’ investor protection at a level of a
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common legislative denominator applicable in all member
stetes, (iii? promoting competition betwesn the national
stock markets and meking thesm thus more efficient and
dynamic, and (iv) making the capital and stock markeis of
the BEU also competitive at an international lsvel in an
sge af libheralisation. Concerning investor protection,
the situation may become more challenging and problematic
when not only institutional investors but slso and above
il small and average investors get interssted in cross-
border investment in various member states. Such =&
developnent wmay point toward *the need to move from
standards of protection at the level of a lowesi common
denominator tno higher and more sophisticated arrangements
cn thse way toward a system which may become truly
comparables with the system in the USA at a federal level.
Both at Community ag well as member sitates’ level
interest in such a development exists, but progress for
it may be gradual and effected through gsmall steps frem
currant systems marked by traditionally national horizonsg
to a truly EC or EU approach. The logic and dynamics of
progressive integration and nolt l1sast the pragmatic
necessity of competitiveness at an international level
point in such & directicn. As & further step toward a
"more efficient EU securities markst" as a reality, EC
finance ministers have adopted a direciive amending stock
exchange listings standards, The Directive promises to.
simplify cross-border listing fequirements. International
companizs seeking listings in more than one member state
shall Wbe alle to bhe listed with reference to one
prospectus. The new cross-border requirements  are
vxpected to facilitate the launching of the Faderation of
European Stock Exchanges’® EUROLIBT project. The cross-
horder approach is an initiative aiming to provide deeper
and maore liguid markets for large, high oquality,

internationa!l EU companiss by enabling them to have their
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share listed simultansgusly in at least six member
stateg.? Thie wil} also be retevant Tor small and
average investors' cross-berder proteclion (as a topic of
research which transcends the delimited purpose of the
present thesis).

Uie Mubtual Recgopgnibion _and "single passpoch’™

The Single Eurapean Act (SEA) of 188G (0.) 1987, L.
169/14) following the Commission's originatl White Faper on
"Completing the Internal Market™ (COM (85) 3i0 final,
June 14, 1985 =), ghifted the emphagis from 2 process of
harmeonisation to a procegss of coordination based on the
notion of "substantial gquivalenca", Therewith the EC
movead to  the gradual establistment of Community wide
common  wminimum standords in every membear state for
providing substantially eguivalent standards of
safeguards for investors. This minimalist appreoach has
been accompanied &y the supplementary principle of
"mutual recognition™. Thereunder a company satisfying
minimum standards of recognition in one mwember sitate
shat!l be entitled in any obther member state to engage in
investuent activities in respect of which it is licenced
undey the jurisdiction of the hcme member state. 1L may
claim the possession of a so-called Community passport.
The 2C wide suthorisation known as the "single passport”
which enables firms *to provide invesiment services
anywhere in the EC without separate authorisation, has
heen introduced by 1SD,

The "single licence” or "home passport” concept is
marked by thres interrelated characteristics

-~ An authorisation for defined enterprises to carry
on cartain activities from <their homs member state &s
hase, tc establish a branch or to provide cross-horder
gervices in the "hmozt" member state(s) with resprct to
listed aclivilies, that is, wilhout the neecd for further

(intra-Community) auvthorisation ;
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-~ EC member states shall have harmonised certain
minimum or key standards, fthe appliication of which shail
fall within the province of the "home" member state ;

-— The owrinciple of "home'"™ member state control
recognises the sole competence of the "home" state to
authorise its home 2nterprises and to exercise
supervisory c¢ontrol over them, that is, wherever they
operate. Complementarily, the "hest" member state has a
merely complimentary control role to fulfill.'®

The nature of authorisation under 15D is different
hecausse 1t Is potentially EC-wide rather than confined to
the gsingle membesr state. An authorisation granted in
accordance with the ISD will no longer have a2 national
scope, but will be potentially EC-wide.

The differences in scope between [5SD investment
services and member statses investment services, and the
fact that ISD auvuthcrisation is Community-~wide, mesn that
after implementation there will Iin effect bhe two types of
autheorisastion, .

A firm whose business is outside the scope of %the
18D, or which is excluded from the 18D, will need, =zs
presently, its home state authorisation, if it is
carrying on investment business within its country.

The ISD Introdueces sonme neyw criteria to the
authorisation:

- a firm must have its head office in the same member
state as its registered of‘fice-(Art. 302Y) 3

-~ The so-called "Yfour eyes" principle : the husiness of
a Tirm must be directed by at least itwo persons of
sufficiently good reputation and experience;

~ Special requirements in the case of individual itrader
or a one-man company -
Natural persons have, Iin particular, to make arrangements
for the protection of investors in the event of cesgation

of their business following death, incapacity, or any
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other similar event, The reguirements for natural persons
anthorised to hold client money cr sscurifties ars most
relevant. Such firms must meet three additionad
conditions - four If +the firm iz a sole trarer - over and
above the other relevant requirements af the i 8D and
CaAp, 7

The "home state control", as the corollary of mutual
recocgnition, shall act as & bagis enabling the "home
state™ to quatify as the leading regulator, while any
othar wember state inn which the company operates shall
anjny, as the "host state", a rnerely accessory
control/comnpelence., Both principles c¢f "home member state
atthorisation" and "host member state acCcessory
competence™ were introcuctorily included in the UCITS
Directive LEC Directive 8bL/8511, as amended by EEC
Directive BB/220.2°

To dispel any confusion as to what the terms "home
membar state™ normatively cavear, Lhe 18D states under
Art. 1(8), that the terms apply to

~~- "where the inveastiment firm is a mnatural person®,
"the Memher State in which his office is situated™;

~= "where the Investmenl firm is a legal pergon',
the Member BState 1n which 1its registered office is

sibtnated or, if under its national law it has no

o

registered oifice, the Member State in which its head
affice is situated;

-~ "in the case of a market, the Member State in
which the registered opffice of the body which provides
trading faciiities is situated or, if under its national
law 1t has no registered office, the Member State in
vhich Lhat bhody's head oflfice is situated™.

Responsibilifties of the "home" member state include
also supervision of the financial soundness of an
investment firm by the compelent suthoritiss, pursuant to

the CAD, (see consideration 26 relating to the 150). The
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CAD'=s ranquiremenis are an sgzegnitial wioment of the co-
orcdinated regquirements which wmake possible for 18D
investment firms authorised in their home wember state to
carry oo business in obher EC states. The CAD is also a
necessary follow up to the Solvency Ratio Directive and
Dwn Funds Directive (OFD) which complement the Second
Bankruptey Directive for credit insbitutions.

To nbhtain home menber state atthorisation, an

e

nvestment firm shall have to demonstrate that
-- 1t has A Ysufficlent initial capital in
accordance with the ruies laid down in the CADY;

-~ "The persons who effectively direct the business
nof an investment firm are of sufficiently good repute and
are suffibiently mxperienced” (Art. 2).

The conpelant authority shall not pgrant an
avuthorisation without prior knowledgs as to the identity
nf sharsholders and p=rzons who effectiveiy direct the
business of an Investment ficrw (cf. Art. 4.

To pre-enpt complications generated by
considerations when dealing with intricate questions of
priority to he given, for vital legal purposes, te the
site of the real administration of a firm, or the site of
tts statutory f(r=2gistered) sent, a firm shall maintain,
r enabling the tome member state to exercise

vely its supervisory funcitions, its central
ministration iIin the same member state where itls
statutory seat is indicated to be ¢ "any investment firm
which iz a legal person and wihich, under its national
law, has & registered office, shall have its head office
in the same Momber Sktate as ils registaered office™; "™ any
other investmznt firm shall have its head office in the
Member State which issued its authorisation and in which
it actunlly carries an its business" (Art. 3(2)). In Lhis

way an undeniable nexus is established batwesn statutory

seat, central administration and the membeor state of
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origin granting authorisation and in which a firm
effectively carries wn its buginaess. Because such
provisions are not instituted as appilcable to credit
and insurance firms, the EU Ccammission has adopted a
propasa.l for a Directive which, beside extending the
scope 0Ff application of such provisions, shall
horizontally mwodify a series of Directlves related to
credit institutions, ingurance and financial services
firms. The pruposed Directive tends to integrate with 18D
provisions intended to iy supplement conditions for
granting an authorisalion, a new reguirsment that a group
heading a credit institution, insurance firm oOr
investménﬁ corpany shall be transparent for the purpose
of effrciive individgal supervisions (ii2 amplify the
scope of competence or organs of authorities calied upon
by law to collect and exchange information related ta
gupervisory vigilance; (iii} put oasuditors under an
obligation to communicate 1o the competent authorities
any irregularities discovered in ihe course of
exercising, under law, auditing functions related to a
relgvanlt cowmpany, if such irregularities are prejudicial
to the interests of Lhe company’s c¢lients, to the
financial system or to the financial stabhility of the
givern company.?®** As the [SD is expected +o enter into
foroe by December 3legt 18895, until Lhen credit
institutions and insurance firms will benefit from
greater independence with respect to the seat of their
cenktral administration, that is, compared with investwmenl
firms already bound Dby relevant obligations under Art.
3(2) of the EEC Directive 893/22.

It has been observed?? that in many cases the
"passport” provizions of  the investment services
PDirective may be of little practical effect. In many
countries, and thereto EU/EC member states are not

exceptions, investment services are caonducied by banks,
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and for commercial reasons firms from nember states
ertahlishing a presence in a member stabe are likaly toa
sab up a banking subsidiary or branch. Even when

financial services are Lo be carried out by an investment
firm and not a <oredit institution, there may be Ltax and
commercial reasons to set up a separate subsidiary in the
given member state rather than establish & branch. The
subsidiasry would then need local avtheorisation in the
same way as at present (18994). [un addition, where a firm
does provide services in another member state within ths
scope of the 18D, the notification procedures applicable
under the Pirecctive may be rather involved, bureaucratic;
ultimately, there may be little difference in practice
betwean obtaining thz "passport" and oblLzaining loocal
aulthorisation under EC Arts. 52 and 58.

iii) Home and host state supervision_ in thes [SD:

Frudential Rulegs and Rules of Conduct

The hezre relevant Council DRirective opn investment
gervices in the securities field, no. 893/22/EC, proposed
in 1988 (0J C453/7), amended on February 8, 1990 (0J
L3gcg/1), and definitively approved an May 10, 1983 (0J
L4l (June 11)), has had a long and rathepr tortiuous
distance to cover owing to diverging interests in
individual member states and particularly owing to Lhe
use of the terms transparency and recognised markets.
Much of the difficulties in reaching agreement on the
Directive have revalved around the extension of its
applicability to matliers relating to investment
exchanges, referred to as regulated markets.?®® For the. so
called "“"concentration” problzm a compromise was reached
on June 28, 1892 by the ECOFIN Minules.?* Investorgs shall
have the right to apply the established order outside the
markets, The 18D allows EC states to reguire Lhat cerlain
transactions must be carried oul on a regulated market

(Art, 14(3)). Howevear, the exercise of this right rcan
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eventually be subject to express authorisation (Art.
14043,

The UK does neot propose to intreoduce & new
concentration requirsment as part of ils implementation
of the ISD and will be watching closely to sce that other
member states do not abuse the requirement for Lhel
purposes of market protectionism rather than investor
protectiicon.?8

The 15D achieves, for investment firms which are not
hanks, the same freedom of egstablishment and freedem to
provide services which banks currently {(1994) havs under
the second banking ca-ondinatian Directive.?* [t
therewith sanctions the defeat of the [talian sysiew in
two respecits :  the \principle that stock transactions
should in italy bz concentrated only within the stock
market and that to transact a stock market
intermediation firm (S5IM) with a seat in Italy is
NBCESSATrY &8s an intermediary {Arts. 3 and 11 of the
[talian Lew of January 1281),.

On January 19, 1894, the EU Commission applied,
uncder  [EC Ark, 1689, 1to the ECJ in Luxembourg with a
complaint concerning the iftalian Law Neo. 1 of January 2,
1991, on the requirement to form a stook mariket
intermediation company (Societa di Intermediazione
Mabiliare) (S 1M for offering financial services in
italy. The Commission referred to 2 violation, by the
{talian Law, of the freedom of establishment and the freeg
supply of services as cornerstones cf the system of the
gsingle and integrated EC market., Ari. 3(al) of the Italian
Law lays bindingly down that financial services shall bae
offered only by SiMs, with statutory seats in Iltaly. The
EU Commission (rightly’) argues this te be in open
contradiction (if not conflict) with basic provisions of
the EC Treaty, particulariy with Art. 52 on the right of

establishment applicable to all EU/EC nationals without
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digoriminaticn. The Unilted Kingdom tre has presented a
formal protest to the EU Commission in Brussels on ths
ltalian Law on the compulsory fermation of SIMs., Art 3 of
the ltalian Law has been judged to be a preotectionist
(and discriminatory?) measure. The President of the CONSOR
in ftaly, Enzo Berlanda, has rz2acted by declaring (in our
translation) "we are not the only ones in this respectl,.
Other nine (of the 12) EU member states have the same
normative standard asz & guarantee with reference to
their nationals 25 investors".27? The cuounclusion is
implicit that the Italian Law will have to be
consecwuently modified as a neaessity for cowmplying with
FEC Directive 93/2ZZ when the latter enters inta force by
Decenber 3ist, 1688 (Art. 15(3)2. Ik is Lo ke noted that
this date has breen implicitly conceded for znabling
member states to adjust their national standards to the
regquirements wf the Directive.2®

The {SD is intimateiy correliatad to Council
Directive 83/6/EC (0J Li41/71) of HMarch 15, 1983, on the
capital adezgquacy of investment fir&s and credit
institutions (CAD). In addition, EC legislation has used
the CAL (Directive 93/8/EC) for clarifying the scope of
the (3D MNireclive Q93/22/EC). Concerning the protection
of investors, EC standards tend historically as well as
currently *o reconcile and coordinate the exigencies of
invesbtor protection with Lhose of Lhe development of the
markets and operators involved in j1. Thigs has involved
and stitl invoives the gromotion of a2 difficuallt and
delicale balance between competing interestis which nmay
after all te reconclled and may meeht for o betier and
more efficient S£CONomMLe system as a whole, Such an
chjective involves the ccnsideration and participation of
twa pointis:

-- Integratien hotween EU member states should

-generate and legad fto greater and betler compebtition
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between firms and therewith to a better supply of
services Lo inwvasbors as evenbual bencficiaries ;

-- Investors asg ultimate beneficiaries should Le
capable Lo selecl the firms which offsr greater
guarantews and better guality of szrvices, thus
unleashing in fturn a gradua! increase in botter standards
for protecting investors.2?

The above two points As Keys to a balbter
interpretation and understanding of Lhe relevanl issues
may reflect the great care which EC legislation has takan
with respwct to investor protection, particularty in the
two recent (here considered) Directives., The protection
of investors has been placed at the same level and tas
boen given the same valency as thoze atitached to the
stability and reliability of the financial wmarkels ;
authorisation hy the home member state pursues *Lhe
purpnse of investor protection as well as the stability
of the financial system (cf. preamble par. 2 of the I15D),
In other words, ULhe scoepe of investor protection has heen
recsognised as merely one of the objectives "ene af the
ohiectives aof +this Direcltive 1is to protect investorsg"
(ISD Directive B3/22/EC, preamble par., 32). The Directive
more explicitly identifies, as a principal objective,
fagilitaltion for investment firms to establish branch
offices and to supply services freely in olher member
states (preamble par. 1).

The scope of pretection of investors is defined by
CAD (Directive D3/6/LC  of June 1, 1993) coordinating
rules on maotiers aof risk on the markets (ef. 13D,
preamble par. 260, In this way both directives azre
intimately correlated, Lo such an extent that their entiry
into forece at differsnt dates would induce a distortion
in competition (cf. CAD, preamble, tast par.). Member

statas shall see to it that +the implenmentation of both

Direacstives are effected as foreseesn under Art, 31 of ISD
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(Dirgetive B3/22/EC) that is. cn July 1st 1995 (see aleo
Art. 12(2) nf CAD, but they will not ccme into force
until DPecember 31, 1995, 0Once again, the approach to the
integration and coordinatinn of the national markets is
made c¢lear, as follnws, in %terms of lowesl comnmon
denominators : “the approach that has been adopted is to
affact only the ssszential harmonisaticn that is necessary
and sufficlent to secure the mutual recognition of
authorization and of prudential supervision gystems™
{Preamble par. 3 of CAD Directivae Q3/6/EC).

The [ISD (Directive 83/22/EC) allows taking into
account the professional nature and expertise of the
firm’s client or customer: it s appropriate to take
account of the different requirements for the protection
of various categories of investiors and aof their ievels of
professiaonal expertise™ (preamble par. 32). "Tha rulss
af conduct must bhe applied in such a way as ta take
account of the professional nature cof the person of the
person for whom the servicee is provided™ Art, 11(1),
"Where an investment firm executes an order for the
purpose of applying the rules referrecd to in paragraph 1,
the professional nature of the investor shall be assessed
with respeot 1o the investor for whom the order
originates™ (Art. 11(3)), "taking intec account investors’
differing needs {or protection and in particular the
ability of professional and institutional investors . to
act in their own best interegt" (Art. 14(4). Moreover,
the 1SD introduces the concept of "indirest customer®:
the professional nature of the investor shall he assessed
with respect to the investar from whom +the order
originates (whether private, professional etc) and must
be considered in determining how conduct of business
rules should be applied not the intermediary with whonm
the firm may be desling directly. (Art. 11(3)),

One of the more incisively narmative rules affecting
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the protection of invesiors c¢ould be the possibility to
revoke the authorisation: the competent authorities can
withdraw the suthorisation issued to an investment firm
where it has seriously and systematically infringed the
provision adopted pursuant to Articles 10 and 11 of the
ISD (Art. 3(7.e).

It has been commented that when gualifying a
violation as grave and systematic, it would not he
gufficlent to refer 10 a sgsingle or some serious

viglations. [t may be wondered whether this approach does
not favour the preotection of the institutional investors
mors than private or non-instituticnal investors, because
ingtitutional! investors, with financial strengtih as well
as legal and financizal egxpertise available at their
disposal, may much more easily survive a few and even a
few sericus viglatiogns as blows, wherecas for private
investors, particularly for small Iinvestors, svan a
single serious violation of a rule or standard of conduct
may mnean the difference between financial security in old
age ar total financial ruin, as practical experience and
cages from the last ten vyears from more than one EU
member state amply illustrate. ls a national compensation
scheme with tax payers’ money a proper remedy? The SIB
does not believe that ISD will require to limit the
existing ground fer UK anthorities to withdraw an
authorisation they have granted.®o°

The host member state 1g to he informed about the
revocation of an authorisation and shall take adequate
measures to impede the investment firm in gquestion from
undertaking further investment activities in its
territory and for safeguarding the interests of investors
(Art. 19(5) of ISD).

The Directive lays down sther prudential
raquirements for the home state to be applied in the

interest of 1investor protection. All investment f{irms




atfected by the contents of the 1SD and needing home
member stale authorisation have to satisfy applicable
ariteria, irrespective of the quesfion whether or not
they wish to take advantage of the "passporti" to provide
services in olher member states. They are alsc caught by
the conduct of business rules of their home wmenber state
in which they provide investment services., Thegs
requirements are @also to apply to credit institutions in
pusse@ssion of the "passport®™ under the Second Banking Co-
ordination Directive 889/646G/EEC (0J LEBS6/1 (1883)). The
[SD introduces a spli: of supervisory responsibiiities
between prudential requirements (home state authorities)
apnd cenduclt of business rules (host state atthorities).
The home member slate shall be rezponsible for the
prudential supervision of the investment firwm (Art. 8(3)
of the 15D). Each houme member state ig entrustsd with

drawing up prudential rules for observance by investusnol

tirms. The samsz ruies shall apply also to eoraedit
institutions conducting investment Dbusiness, The rules
are intended Lo strengthen investonr protsction Ly
aobliging iInvestment Tirms to adopt and apply, in

permanence, determined norms relative in the first piace
to olrg-anisational and cankrol matters,

There are Tfive tdentified howe memher shate
prudential rules, ccnoerning Iin the first place the
structure and organisation of investment irms;

L. The firmg are to have sound adminisirative and
acscounting procedures, control and safeguard arrangements
for electronic data processing, and adeguate internal
control mechanisms, including, in particular, rutes for
individual transactions by employees;

2. They &are to make adeguate arrangements for
Instruments belonging to investors with a view for
safeguarding the latter’s ownership rights;

3. Adequate arrangements are Lo be wmade for funds
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beilonging to investors with a view to safeguarding the
latter’s rights and, except in the c¢case of crodit
institutions, preventing the investment firm using
investors’ funds for its own accountg

4. Arrangements are to bhe made for keeping records
of transactions executed in such a manner that they shall
be at least sufficlent to enable the home member state's
authorities to monitor compliance with the prudential
rules they are responsible for applying ; such records
shall be retained for periods to be laid down by the
competent authoritiecg

5. The Tirms are to be sitructured and organised in
such a way as to minimize the risk of prejudicing
clients’ interests by conflicts of interest betwesn the
firm and its clients or between one of its clients and
annther. Where a branch is set up the organisational
arrangemnents may not conflict with the rules of conduct
laid down by the host member state to cover conflicts of
interest (Art. 10 of the I18D).

The above mentioned rules, gensral in naturse, may be
variously interpreted. As a result, their real efficacy
in investeor proitection may depend on their interpretative
elaboration by the home member state which also may lay
down rules more stringent than those enshrined in ths
ISP, particularly with reference to matters related to
authorisation, prudential aprangements and rules QT
statements and transparency (Cf. par. 27 of the preaumble
of the Directive),.

For adopting the ISP =ach member gtate shall above
all establish whether to ceoordinate or to let investors?’
interests prevail in the first place or let the interests
aof invesiment firms prevailtl. This involves a delicate
question touching the long term economic and financial

interests of individual mewmber states. A neglect of

investors’ interests by a member state may motivate
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investors to move to the financial markets of other
member stales, while a neglect of invesling firms?
interests may in turn motivaﬁe the latter to abandon the
meaber state in guestion in favour of other member states
where lesser investor protection may prevail, Henes thers
ig a need, as hitherto, for at least minimal standards of
coopdination between national financial markets on the
road to a really integrated singie EC wmarket, An
awarensss of the herewith implied problem and challenge
ia reflected by iSD when its preamblz in paragrapn 4
stotes that "the principles cf mutual recognition and
hom=2 Meaber State supervision  require that the Mamber
States! ,campetant authorities should not ¢grant or
shoutld withdréw authorisation where factors such as the
content of programme of ¢perations, the geographical
distribution or the activities carrigd on indicats
clearly that an investment firm has opted for thes legal
system of one Member State for the purpase of evading the
stricter standardé in fofce in another Member State
within the territocy ot which il intends to carry on ar
does carry on the greater part of its activities™,
Conduct hy investment firms fleeing from the more
demanding standards of the lega! system of a member state
may he scrutinised by the home member state where
anthorisation for the activities of the firm has bheen
granted. The hom= member state is under an okligation to
require that an investment firm's head office must always
be situated in the relevant home memher state and that
Lhe firm also actualiy operates therc (¢f. par 4 of the
preamble of 15DY. At a higher level of judicial control
under EC law it may be worthwhile to note that if a home
or host memker state falles to fulfil obligations
unidertaken under primary or secondary EC law, the matier
may be submitted to a decision by the LECJ in accordance

"with the provisions of EC Arits, 108 or 170.
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With respect to a balance betwzen the application of
the home wmember state ruie, an the one hand, and Lhe host
negnber svate rule complimentary to it on the other, 1t
has been critically remarked that if dogmetically
applied,. Lhe home member state principle may prove to be
unfair and wunworkable wiih reference Lo the interests of
the investor as a consumer; it mey produse palitiecsl
difficulties if applied +too dogmatically, asz it has
advantages for firms as they are able to know they oan
operate and are governed bf'one set of dowminant rules as
a general! propesition,¥™!' while the regulatory role of the
host member state seems Lo he relatively unclear and as
gsuch marginal, particularly with regard to sanctienary
competences, In general terms, Art., 11(1) of the ISD
provides for the hest wember state to specify conditions,
including conduct of business rules applticable,
evidently, to business which must be carried on  in that
host memher state, and the rules and any other conditions
have to be justified as being in the general good, that
is,. be non-discriminatory, not duplicate hbome nmembsr
state requirements and be proportionate to the risks they
are {ntended to address. The sxact normative and
regulatory content of these expechtalions may net be easy
to define and inler-coordinate even if undar Art. 11(1)
of the Directive the host member state 1s guided to
implewent at least the faollowing sevan general
principles :

L. Firms shall be expected to aclt henestly and
fairly in conducting thelr business activities in Lhe
best interests of clients ard the dintegrity of the
market;

2. Firmg shall act with dues skill, care and
diligence in the best interests of their clienits and the

integrity of the market;

3. Firms shatl have and use effectively the
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resuurces  and procsdurws  TNecessary for the preper

performance of their respective acltivities;

4. Firms shall seek to get from their clients
information regarding their situation, investment
gxperignce and cbhbijrctives as regards the service

reques ted;

5. Firms shall make adequale disclesure of relevant
material information in their dealings with ftheir
clients;

6. Firms shalil avoid conflicts Jof interests;: when
such conflicts cannot be avoided, firme shall ensure that
their clients are fairly treated: and

7. Firms shall conply with all regulatory activities
appiicable to the conduct of their business activities,
50 as to promote the best interasts of their clients and
the integrity of the market.

These are based on principles agreed between
international supervisors in 10SC3O, in turn bhased largely
an SIB's own Frincipies. The £1B's view is, therefore,
that, in general, the substance of the UK's sxisting
raequirements (currenitly invelving a mix of Principles,
Core rules and Third Tier conduct of business rules)
atready satisfy the 18SD. Even once the Core rules are de- .
regulated, the SRO rules based on them will provide
similar safeguards.™? '

Because of the division of responsihiiitiss betwesn
home and host states, the authorities of szach member
state need Lo change the way in which their rules and
practices apply to [SD firms so0o that they have sole
responsibility for the prudential supervision of firms
they have authorised, extending throughout the EC but
reduced respensibility for firms operating in their
territories but authorised in other states.

The Dirsctive esvidently setls out only +Lhe general

‘principles which shall condition the conduct of business




rules. Any state may imposé additional requifementﬁ as
long ac they are justifiable in the interest of the
general gnod. The concrete elaboratien and implementation
aof conduct of business rules is left to the host memher
state in which Lthe investment service is being conducted
hy a Yhosit" firm: the concrete dimensions and normative
impact of conduct of business rules may vary considerahly
from member state to menber state with potential
canfusion for the firms concerned and headaches for the
regulatery authorities and evern bodies called upon to
cxercise a judiclal function.®® Although the 1SD affirms
in the preamble (see paragraph 41) that the stability and
soundness of the financial system and the protection of
investﬁrs presupposes the right and responsibilitiy of a
host member state both to prevent and to penalise within

its territory any conduct by investment firms contrary to

“the conduct of business rules asz well mns contrary teo

other legal or regulatory provisions it has adopted in
the interest of the general good, and to take action in
emergencies, the real powers of both the home as well as
the host member state do not- secem to be as yet adequately
clarified. 1t 15 gsubmitted that admittedly at the current
stage of the devetopment of the EC financial marketsz with
national traditions and divisions influencing them, an
adeguate clarification of what has been implied above as
a problem and challenge cannot be as yet achieved, nor is
such 8 clarification a Ltup urgency; but it is important
to bhe aware of it while the cross-and inlerpenetration of
national markels slowly evolves and emerges. Later, ithe
acreative chéllenge for [awyers may be the qugstion
whether to proceed, in the best general interest, with a
more pragmatic and case by case approach more pronounced
in the UK legal tradition, or with a more a priori
normative approach more typical of Continental European

'civil taw Lradition. Probably, the best appreoach will be
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a mixed one. In the meantime, where an investment firm
breaches host member state rules, Lhe Dirsctive offers
both general as well as rather complex provisions on the
extent to which the state regulators may resoart Lo
concrete action against the firm. Such action may involve
first by administration and then if NECRSSaAry,
subsidiarily, judicial measurés such as an irjunction. At
an administrative and regulatory level, the host membor
state authorities can require +the investment firm to
remedy Lhe breach, but if the firm fails to do so, Lhe
authorities should generally refer t{he matter to the home
member state authorities for action to be taken bHy Lhe
latter (see Arts. 18(4) and (5) of the ISD). As already
stated above, these provisions are vague and may ocreatbwm
uncertainty and even harmful confuzion both for firms and
affected investors; not least they involve a potential
for diéputes which may wultimaltely end in Luxembourg for
‘judieciat interpretation and seotilement by thes ECJ.5s
This possibility could be averted by setting up a
control authority at EC_Ievel with supranational! powers
a European SEC model could estabilish a centrally cited
body similar in functions to the USA BEC, and compglent
to institute investigations and impose sanctions. Such a
proposal conjures  up, however, in the momber states
potitical fears and can generate correspandingly stubborn
resistancez: it explicitly indicates ths necessity, if not
the inevitabilily, of ceding iraditicnal state povers to
a central supranational authority escaping Lheir
collective as well as individual controt, with the ECJ as
an example.®?®
The EC Commission seems Lo be aware of the above
autlined problems and challenges. For expanding the scope
of investor profection it intends to prepare a further
Directive requiring the member states to intreduce,

individuatlly, an investors’ compensation scheme




210

satisfying wminimum standards, The scheme would cover
claims hy Investors in the howe a5 well as in other EU/EC
memher states (see Art. 12(2) of the 1SD). ‘

With reference to the currently prevailing situation
(1e94), it may well be seaid that ac rvery member state
will havae conduct of business rﬁles applicable Lo
investment services effected in that state by bhoth credit
institutions and investment firms, Lt ig not exaluded
that there may be unnecessarily more rather than less
regulation aof investment activities.®*

As  the freedom of establishment and freedom to
provide services are directiy applicable, it may be
asked why there was a need for any further EC tegislation
at all in the form of directives or anything else, %o
enable firms to exercise these freedonms in the financial

gservices context.®”

"Entirely unclear is the level of regulation that
will resuli frem the new approach, Opinicn is divided as

to whether sscurities reguiation and, in particular,
investnor protection rules will be ralaxed or
strengthened, "2

Concern has been also expressed for the so-called
"race to the bottom™ : an increased competition beltween
the national markets that could encourage member states
Lo impose the minimum standards possible under the EC
Directives. "The division of the responsibilities between
home and hest counbries fror the most part follows the
expected pattern for intermationatl regulsation, although
there remains some concern  that the Eureopean Court may,
by restrictive interpretation of the genera!l good, unduly
tavour home countiry regulation apnd Lhereby encourage a
competitive rush to the bottom. It is too early to tell
if the expansion of the passporting system will lead many
European banks and investmant firws to move their UK

bucginess out of UK subsidiaries and intoc home country

E
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regulated branches, in ordar to taks advantage of a more
relaxed regulatory regime™ ... "the [G does recognise
the possibility of host country regulations imposing
their own home structural rules an passpoerted credit
institutions” oun Iinvestmenlt firms’ branches; but with
competitive forces pushing the European market towards
graeater concentration into integrated houses and a
European Court faveuring unified home country regulation
over close host counlry supervisian, fear it will take a
ma jor scandal to recpen the whole fpasis for the singtle
market in investment services."??

At  this point it ig useful to verify whether Lhe
fundamental thrust and spirit of EC legislation and
particularly of investor protection are being adequately
integrated into national legislation. Porkts of this
cemplex guestion will be discussed in Lhe remaining parts
of the present Chapter 8 below, as it is useful to
serutinise how investor protection has bheen integrated
and interpreted into national legislation in  the member
states and what objectives have been achieved, for the
purpose and scope of the present thesisg, in France, lialy

and the United Kingdomnm.




2, Jnvestor Protection in France

Although the French, in international comparisons,
are nolt renowned as so to speak great promoters of
savings, they have in the last decade of the 19th century
and wore precisely startiﬁg 1878 generated abundant
financial savings,*® even if in the second half of the
20th century the level of savings has bheen [ower as =
result of investment in private housing. On the side of
investment, demand has been relatively modest as arcund
1880 major railway lines and major urban renewal or
devetopment projects had been completed. In the second
half of the ovpresent century, demand or ‘need fur
investment capital was greater than the supply of it., 1t
is also noteworthy that in 1880 55 per cent of savings
were generated by properity owners and only 6.5 per cent
by wage eagfners; in 1867 the category nf so to speak
Minactive™ part of the population contributed bhut by ten
per wcent to the accumulation of savings, while wage
garngrs increased their comparable share to 55 per cent,
In the meantime developments at the legislative level had
shifted from the protection. of savings to the protection
of investors.

i. From _the rrotection of savings to the protection

of invesiors

The trend towards investor protection is a major
characteristic accompanying the restructuration process
of financial markets in France: there has been a
promotion of rules affecting the protection of investors.
The resull is that investors alleging to be victims aof
irregnlarities ascribed to companizs or to those active
in financial markets may Lturn te Lhe COB. Within the
category of investors individual shareholders constitite
a NnuUmerous group; institutional sharehnlders are
represented at a stable level, while the numbers of non-

French shareholders is increasing rapidly, having reached
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at the end of March 1232 31.2 per cent of capiialisaltion
in French stock markets,*! It has also been noted that
institutional investors have the capacity to mobilise
more rapidly investmant capital, while individual
investors distinduish themnselves by a trend towards so to
speak "loyalty", keeping their acqguired shares for an
avarags of Tour yesars against a comparable standard of 24
days to 10 months for institutional investors, according
to a sgtudy undertaken Dby the COB. Hence, it may be said
that individual investors constitute a factar of
stability in 1Lhs market, financially enriching econamic
tradition in France and in a way also playing a
determining "educational role" .42 In the 1898Q0s there has
been & considerable increase in the number of individual
sharsholders, from 1.7m in 1982 to 6,2 in 18987.%%
After 19814, individual shareholders have decreased from
5.4M to 4.5M. More men than women are sharehoiders; E5
per cent of individual . shareholders are wmore +than 65
yaars old; 53 per cenl are retired,.?*

The function of protecting savings invested in
transfsrable assets consists essentially and principally
in

~~ upholding the principle of equality between
shareholders ;

-~ promoting transparency at the level of operations
and transactions.

The prineciple of equality has besn an ingpiring
forece underiyving the reform of 1589, No shareholder may
claim any particular conditions of privileged treatment
with respect to access +to transactions or to quotations
or prices. The nmotion of transparsncy concerns not only
information which the COB requesté companies tao supply on
themselves, on their operations, but also concerns exact

information as to the competsnces and powers which

diverse authorities may exercise in +the warket,
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pariicularly available measures of control: effected by
the COB. All these points are related to the scope of
enabling invesitors to wunderstand where protection ends
and risk taking begins. In obther words, {t is professed
that mnly an exact identification of ‘the relevant rights
and duties Iof the issuing companies and of sharwholders
will permit to act and transact with optimal reliability
or security. The corresponding programme of investor
protection of the COB is articulasted in the form of three
fundamental pcints :

-~ seaurity for savings invested in financial
markets ;

~= transparency of the financial markets

-- simplification of procedures.

The security of invesled savings dapends essentialiy

on  Lhe professicnat integrity and ability of the
intermedlaries and on legal guaranh