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Preface

Arbitration could be studied in two different

perspectives; what would be involved in the first perspective
is the role that arbitration plays, among other methods, in

avoidance of dispute, In this perspective
a study would concentrate on the technique of drafting
concession agreemenls, and the priority that would be given
to arbitration clauses among the other methods, in addition
to the precision and quality of these clauses. TIn the
gsecond perspective one would study arbitration at work, and
its actual dealing with procedural and substantive issues,
Here arbitration would be the mechanism of applying law to

o

facts, and herei;here arbitration would be expected to
contribute to international law in so far as investment
disputes are concerned. But for an arbitral tribunal to
be successful in settling disputes and contributing to
international law, a number of conditions (which will be

referred to at a later stage of this section} must be present.

This paper proposes to deal with arbitration in both
perspectives, in the 1ight of the TEXACC Arbitration, Thus
the introductory chapter will be dedicated to analysing the
role arbitration clauses played in the concession agreements
through their historical development., It shall start by the
arbitration clauses in the tradiltional concessions, and
analyse the attempt to provide for an internatiocnal forum
through the ICSID convention, and the declining role of
arbitration clauses since then)to the stage where arbitration

became a mechanism of last resort, giving the primary role




to the new technigue of dispute aveidance. This technigue

has been achieved {(as will be seen) in what is known as the

modern concession, which is a contract divided into several
S0

sets of rights and obligations in an elaborate form“as to

comply with the ongoing relationship between the parties.

This new model is, in other words, a set of contracts embodied
in a concession, with each contract with a different instrument
for conflict avoidance. The parties would execute these mini
contracts individually, one after the other{ thus any disputes
arising from onc of these mini contracts would not destabilise

the overall relationship.

That is the role of arbitration as far as dispute
avoidance is concerned in concession agreements. Concerning
the second role, i.e. the actual settliing of disputes, a
combination of facteors must be present for an arbitral tribunal
to be successful in settling a dispute, and perhaps laying
down new rules that may have a measure of significance in
the build up of an international economic order, as well as
declaring customary rules. These factors are: (1) £ull
participation in the proceedings by all the concerned before
an arbitral tribunal formed of three arbitrators or more (2)

a clear reference to the law(s) that should govern the proceeding
of the tribunal and the substance of the dispute. These factorsz
are vitally important for, without full participation of all
concerned the dispute would be presented by one side‘and before ?
a sole arbitrator usually (as was the case in the disputes .
relating to the Libyan nationalisations). In such a case
(no matter how hard the arbitrator tried to anticipate the

claims and counter claims that might have been submitted by




the absent party) the argument would be one sided, A
tribunal formed of a number of arbitrators is equally
important, because there are different schools of Lthought
relating to the position of individuals and their rights
under both concession agreements and international law.

An award delivered by a sole arbitrator would, most probably
reflect only the opinion of one school, unlike a tribunal
with three members which could firmly establish a rule that
reflects a general acceptance, and could set precedents for

other tribunals to follow,

The lack of reference to a particular law to govern
concessian agreements has generated 80 many controversies
before arbitral tribunals and elsewhere, The argument in
short is whether in the absence of choice of law clause, the
contract should be governed by the law of the host country
alone, or by a combination of that and international law,
whether there is a branch of internatiocnal law to govern
relationships emerging from concession agreements, and what
should its position be in relation to the municipal law of
the host country. These questions may have varying impacts
on the outcome of international arbitrations, and they could
be answered in different ways, which could be eliminated only

by clear and well drafted choice of law(s) clause.

This paper will attempt to produce a critical assessment
of the TEXACO case by comparing it with other cases, and
il lustrate the significance of the parties participatiiga
It shall also endeavour to analyse the relationship between
international law and the municipal law in the light of the

conflicting arbitrations. Recent case law shall be discussed




where appropriate to show the recent developments relating
to international arbitration and international investment.
An assessment shall be made of the changes that have been

brought about by these cases, and their significance to

both foreign investors and host countries.
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INTRODUCTORY CHAPTER

The Role of Arbitration in the
Settlement of Investment Disputés

Arbitration is the most popular mechanism for the
settlement of commercial and investment disputes. Its
popularity and attractiveness derives from the flexibility and;’
privacy that it'enjoys: on the other hand arbitration can

be sometimes difficult, expensive, and time consuming.

More than in any other field arbitration is used for the
settlement of investment and éommercial disputes., In. the fiéial
of invegtment however, the agreemént is usually between a state
and a foreign investor and so would be the arbitration mdgt'l
of the times in the event of disgputes. For thé-purpoée of
this chapter in particular and this work in general emphasis
shall be placea on investment disputes (oil ¢orcessions) to
which state ig a party} and for the settlement of which
arbitration is the chosen mechanism. It must also be pointed”
out at the outset that this work will to a great extentibé |

based on case law, state practicé'and multilateral treaty.

In the field of investment arbitration has gone through
two stages. The first stage is the traditioﬁal concession
where arbitration was Ehe_sole mechanism for dispute éeﬁtlemen£
Arbitration peaked as a dispute settlement-m@éhanism with ﬁhe
establishment of the International Convention for the

Settlemént of Investment DiSpﬁtes between'ététes and nationals"




of other states (ICSID) as an attempt to ezstablish the
mechanism on an international basis and provide it with an
international forum (i.e. "the centre"). The second stage
is marked by a decline in arbitration primarily as a result of
the conventionfs failure to attfact the major capital importing
countries. This decline continued through the seventies
as the traditional concession became gradually replaced by

the self-enforced modern concession.

The introductory chapter will be divided accordingly
into three sections. The first will deal with arbitration
clauseas in'the traditional concessioﬁ: the second will deal
with the ICSID convention; the third will deal with the role

of arbitration in the modern concessiocon.

I Arbitration Clauses in the Traditional
Concesgion

Arbitration clauses in the oil industry will be examined
here, in the view of their close relation to our case and
insofar as these clauses may give rise to difficulties in
an arbitral tribunal. What will be examined here as an-
example is those arbitration clauses in traditional concession
cohcluded in ¥ran, Irag and Xuwait; the Libyan clauses will

be left to be discussed in the case itself.

The oil was discoevered in the Middle East as early as

1201 in countries which were either virtually British colonies




or were in a very primitive stage from a legal, economic
and political point of view;i In view of their need for
foreign invesgtment and;expertise these countries concluded
a number of concession agreements with fofeign companies
for the purpose of exploring for and exploiting oil. Our
concern for these agreements ig the arbitration clauses
incorparated therein: of a prime importance is the answer
to the guestion why arbitration in particular was chosen

as a mechanism for the settlement of potential disputes in
preference to other means (litigafion fdr instance)? A lot
can be mentioned here beside the fact théf reference to a
way of settling future disputes was essential. Arbitration
was the only alternative, given the fact that one party to
the agreement was formally a state and, the fact that a dispuf
could not be settled by way of litigation, in view of the
abseace of any judicial gystem or any law sufficiently

developed to deal with disputes as such.

It was not until the Mussdic Revelution in Iran and
his sweeping nationalisation policiee that everyone realised
how important arbitration clauses were. Prior to the
rvevolution short era, the companies and the state® parties
teo the agreements had incorporated arbitration clauses
dominated by generality and insignificance. The companies
thought that there wouid be no ﬁolitical danger from the
government *and. the ruler, side. They were also relying on
the influence their governments had on the region if not

on thelir direct control.




Now let us trace the development of the arbitration
clauses in these agreements (traditional concessions)'
concluded since the beginning of the oil erxa until the
last decade in the light of the changes that took place

in that area.

In Tran prior to the year 1954 when the consortium
agrecmant was entered into by the government of Iran and the
ﬁational Iranian oil compény with a 60nsértiﬁm of American,
Brifish, Dutch and French companies as the result of the
nationalisation of Iranian oil industry, thére.were ﬁé
effective aﬁbitration clauses in the agreeménts both with
regard to how one party seeking arbitration could initiate

arbitration in the event of disputeg and witﬁ regard to the

choice of law, the-development of arbitration clauses went

through five stages illustrated here by a humber of agreements

1. In the agreement concluded between the government of Persia
and William Knox D'Arcy (1901), with regard to the_place
of arbitration Teheran was deéignated, but there was

- neitheryany: provisions coneerningthe Fappeinting authority
if opespartytfailleditol appointitsarbitrateri honany provisions

astvo Lhewhoioes off rlawi.

2. In the agreement between the Government of Persia and
the Anglo-Persian oil company in 1933 provisions
concerning the procedural law and the appointment of
arbitratora Article 22 were more advanced compared to

the 1901 agreement and a great power was given Lo the




Permanent Court of Justice, which was replaced-byv

umpire or the sole arbitratoer with respect to the time and{
place pf arbitration. Concerning the governing law
Article 22 , (F) provided that "the award shall be

based on the judicial principles contained in Article
38 of the Status of the Permanent Court of International -
Justice.” These clauses however were frustrated in 1852

bacause reference was made to the ﬁresident of the

the Enternational éourt of Justice ir»2945,

In the consortium agreement in 1954 a substantial change
was made with regard to disputes arising out of the
agreement. Disputes related to technical or accounting
gquestions were to be submitted to a-single expert or a
body of three experts. To this end Article 44 Para (B) 1
provided that "if the parties did not agree whether a
dispute fell within the meaning of technical or
accounting dispute, then they would proceed to arbitration .

as provided in the said Article P (C).

As to the governing law Article 46 provided that
" ....this agreement shail be governed by and interpreted
and applied in accordance with the prineipleSof law
common to Iran and the several nations in which the
other parties to fhis agreement are incorporated, and
in the absence of such principles, then by and in accordanq
with principles of law recognised by civilised nations
in general, including such of those principles as may

have been applied by international tribunals”. This




Article was incorporated with a slight change in the
agreement between NIOC and AGIP (a subsidiary of ENI,

an Italian state corporation).

4, From 1958 to 12971 the agreements concluded bhetween NIOC
and different foreign companies in which agreaments the

governing law was "mutual goodwill and good faith."”

5. S8ince 1971 the law of Iran has been the governing law

and provisions concerning the forming of arbitral tribunals

and appointing authorities are more developed and carefully

drafted, and this is true also for provisions concerning

recognition of awards, enforceability and execution.2

. If a change can be seen from one agreement to the other
in the Iranian oidcsector, even Withsit aty sigpififcance sometimes,
it is ironic to see no change i the Iragi paﬁfern of agreement
both with regard to provisions concerning the governing law ~-
which never existed in the twelve agreements concluded between
1925 and 1968, OF even when a clause was ihcorporated}it
referred to equity and recognised general principles of law -=
as well as with regard to the appointing auﬁhority or the
place of arbitration which was the President of the Internatio@
Court of Justice with respect to the former and no mention |

Qﬁ'Baghdad with respect to the latter.

In Ruwait, ten agreements were concluded between the
Sheikh of Ruwait and foreign companies between 1934-1963, and

- two agreements between 1966-67 by the govexnment of Kuwait.




In these agreements, two included provisions
raferring te goodwill, good faith, and rules generally
recognised by civilised states as the governing law.
Article 35 of the agreement between the Emir (Sheikh) of
Kuwait and Shell Petroleum in 1961 and the agreement of 1966
between the government of Kuwait and BP,; Article 7
provicle.

in paragraph F, that the place and time of the
arbitration proceding shall be determined by the referee who
shall also determine the procedure.of arbitration., Paragraph
1 refers to the governing law as the principles common to
Kuwait and England, in the absence of such principles then
by the principles recognised by civilised étates in general,
including these which have been applied by international
tribunals. In this agreement a change was made with respect
to tawx disputes which, according to paragraph J, must he
settled in accordance with procedural provision of the

RKuwait Tncome Tax Decree No. 3 of 1955 as amended by the 1967

income tax law.

These agreements and agreements concluded between the
government cf Saudi Arabia and foreign companies and the
rule of Abu Dabi embodied more or less the provisions

mentioned above.

Having traced the development of arbitration clauses
in Iran, Iraq and Kuwait, now the ICSID will be examined

as the peak of arbitration era and how it wiqs established

to be an international forum for the settlément of
investment disputes, and how it works to interpret the partiest

intentions, and how it supplements the parties® provisions with




regard to investment agresments between states and nationals

of other contracting states.

it The IGCSID Convention "International Ferum"

The convention was introduced by the World Bank to
prbvide an intexgaticnal forum to adjudicate investment
disputes. The éonﬁention meant to provide the foreign investor
with some certainty, eliminate his fear of changing munipipal;
legal systems, and dramatic political chahges that could
undermine his undertaking, by removing the investment
conflicts from the procesg of municipal law and remitting
them to international forum (i.e. the céntre created by.the
convention). Meanwhile the convention would deprive the
foreign investor'.ap his home country protection by diplomati-
means when the host state is a member of the convention and |

accepted to submit to the centre.3

The convention has been ratified by 72 countries who were
and may be still in desp rate need for foreign investment - |
but it should be noted that ratification in its own does not
compel a member state to submit to the centre - on the other
hand the convention has failed to attract the Latin American
and other states who dnsiddrethisreovention 28 & threat to their
right; Of, compileta: ontrelover their nakural rresourdes
within their countries. The Latin American view of the
canvention was stated clearly by Flex Ruiz, the Chilean
IBRD-IMF Governor in 1964, whe stated that: “the\foreign

investor under the convention, by virtue of the fact that he




is a foreigner /is given/ the right to sue a soveriegn
state outside its national territory dispensing with the
courts of law. This provision is contrary to the accepted
legal principles of our countries and defacto, would confer
a privilege on foreign investors placing ;he naticnals |

of the country concerned in a position of infcriority."4

NWevertheless the role of the centre as an international
forum undexr the convention has to be examined here. Whét

remains to bhe examined afteqdis the modern concession as a

framework for investment and the role of arbitration therein.

The role of the centre is to channel to conciliation
and arbitration but not to be involved directly in the
selttlement process.5 The dispute has to be a dispute between
a contracting state and a national of another contracting
state, so it does not entertain disputes between member
stateg or between a member gtate and one of its nationals,
neither does it in this regard examine disputes between

private parties.6

For the centre to have jurisdiction the consent of the
parties involved is essential, but once this conSent has
been established it cannot be revoked unilaterally. 'The
parties consent does not have to be given at the time of
submission to the centre, it only has to exist at that time.
Therefore it may be given in a clause incorpoféted in the
invegtment agreement or can be given by a separate agreement
at the time of dispute taking place -~ one way of giving

consent is by a treaty between two member states, like the
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one between the UK and Jordan in 1979 for the promoetion and
protection of investments whereby the parties agreed torefer
disputes to the centre in question.7 In auch a case Jordan
is. undew an obligation to submit every dispute between
it and ﬁationals of the UK with regard to investment taking
place in Jordan,to the Centre. So much thé-more when a
member state refers to the centre for the settlement of
disputes in legislating for foreign investment and
concludes a treaty for such purpose with a cépital exporting

state. 8

The centre has its own rules of procedure which must
be applied in the event of arbitration before it. The
arbitrators ghould respect the.parties‘ cheoice of law to
govern the subsfance, and the country®s law would apply
in the absence of express choice to the coﬁtrary, In general
the centre would refer the dispute to an arbitral txibunal,
which would apply the partied agreement to the dispute and
supplement such application by the centre®s rules if the

. agreement's provision did not fulfil the task.

The convention does not only accomplish the investor's
wish to see his disputes taken away from the ‘host comtry mmicio
courts, but also guarantees him the recognitien and enforcemen
of awards rendered against the host state. The convention
in thisg respect provides that every state member is undexr an
obligation to recognise and enforce awarxrds rendered by the
centre.’ The hoSt state agéiﬁéf,qum\the award is rendered
ié’féquired to comply with the award or otherwise it would

be subject to sanctions and may be taken to the intermational




‘11,

court of Jjustice.

Although the CSID has failed to constitute the internations
tribunal before which investment disputes could be decided
between states and nationals of other menbeyr  states, both non.-
member'stafes and'private investors continue their endeavour
to avoid disputes'or reduce it to the minimum exltent possible,
or reduce the impact of disputes on their contractual relation

ship. TFor such purpose they developed the so-called modern

concession which will be examined now.

III Framework: "The Modern Concession"

The recent development agreements have been regarded

as a framework for an ongoing relationship rather than a mere

contract defining the rights and obligations of the parties.
Host governments and foreign investors have realised that

arbitration is not always the suitable mechanism for dispute
settlement and may prove costly for technical or accounting

matters. Fuitherithey havelredlisadithat the sourecerof dspute may be

1. intexrpretation of the provisicns of the agreement:

2. the appropriateness of the provisions themselves;

3. the state's dissatisfaction about the lack of control

over its natural resources.

The parties to modern coucession therefore tend to build
their relationship in a way that is capable of avoiding

disputes to a great extent, hence it is called the self-




enforced contract. In such a contract the arbkiration
or stabilisation clauses are retained bul just in case:s

or as a traditional formality.

" 'The modern concegsion agreements elaborate on Lthe
rights and obligations of the parties through the duration

(=15
of agreementqan@isiaggubyysﬁag@ggtbem@@svipn@vercome the

Geheidad 1 ye 8hdo thiecd nef filled encyr. ofothe hest! government ' s

AT aiten teode shand. dawst, It Ies ar wiellvdinown fact that company
law and other relevant laws are very poor in host countries |
when compared to European and Neoxrth American laws on the
subject. In addition to that the quern concegalon gives

the host government a major xole in investment projects,
either by its participation or by giving it the right to
supervision and control, in contrast with Lthe traditicnal
concession where the investor was given aimost unrestricted

rights in exploiting the natural resources, and the sole

obligation of the investor was a royalty.

One of the stabilised frameworks is the concession
agreement between the Egyptian government, the Egyptian
General Petroleum Company (EGPC} and Chevion 0il Company

of Egypt.lo

In this concession the parties made a detailed
framework for a twenty-year pfoject - the duration of the

concession. The concession is divided into two stages and
the parties’ relationship would changs from the first stage

‘to the second.

The first stage is the exploration period, where the

company would prepare the work programme and the budget, which
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would be reviewed by a joint_committee "Bxploration
Advisory Committee" and subjéct to EGPC approval. The committ
would be established by EGPC and the company: 3 menbers from:
each side and the chairman would be designated by the EGPC.
The exploration period, would ‘be three years

initially but it could be extended to two additional periods
of two years each, or maybe terminated by a commercial
discovery.ll The company would carry out then all the
operations necessary for exploration and pay for it on its
own, but it would recover its expenses at a later stage (i.ce.."'T
the production stage). The EGPC would be represented in
the joint committee only for pﬁrposes of control. At this
stage EGPC would be taking no financial burden, maybe because.
it could not afford a substantial amounk of money oxr could

be placing the initial risk on the investor.

The second stage starts with the establishment of a
commercial discovery. At this stage the parties would
establish a joint company instead of the joint committee to
run the project on behalf of the parties during the productid{
stage. The provisions incorpbratéd to stabilise the :
relationship during this stage and to allow the coépany to
recover the exploration expensés are unique. In Article 8
of the agreement the parties agreed to diﬁide the oil produq
in thils mammer: |

{a) The company would take 30% per annum of the crude

0il produced and saved as a cost recovery share to

recover what it had paid during the first stage.

(b) The remaining 70% would be shared:
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(i) B80% to the EGPC, out of that quantity the
EGPC would pay to the government {(in cash or in
kind) what would béﬁ;ézivalent of 10% of total
guantity produced before the deduction of the 30%

cost recovery.

(ii) the 20% remaining would be taken and disposed.

of by the company.

In this kind of concession the role of arbitration has
~declined sﬁbstantially} because the details’in the concession
make the 1ikelihooaﬂof dis@ute very slim; “What is wmore
important in this concession 15 the modern concession conflict
avéidance provisions or the avoidance of full-scale

arbitration, some of which will be discussed now.

1. Relinguishment Clauses

One of the commen clauses in the concessien is a clause
providing for periodic reduction of the concession arvea.
Usually a company would need a large area to explore, but it
would not £ind equally attractive reserves in the whole area.
Furthermore such a clause would speed up the exploration and
rrevent the tying up of land that could be used fox
exploitation by the government or a new investor. In the

concession examined between the Egyptian government, Lthe EGPC

and Chevron, the company undertocok under Article 5 to relinquiéh
to the government ét the end of the third year a total of 25%
of the original., At the end of the fifth year an additional

25% and the end of the exploraticn period the company wmld
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relingquish the remainder of the original area.

2. Periodic Revision

s o e e A A B Ml e o e e bk

One source of disputes is when some terms of the
agreement are no longer acceptable to one of the parties,. as
a consequence of changing cirumstances. Although changing
circumstances may lead to contract revision even without
an. express clause to that effect, the contemporary practice
is to include a review clause in the agreement. The review
ray be periodic and may be at the instance of one of the
parties. In the agreement betweeﬁ the Liberian Government
and the Liberian Iron and Steel Corporation,12 the parties
agreed in Article 3(B)that "in case of any profound change in.;
circumstances, the parties, at the reguest of either of them,
shall consult together for the purpose of considering such
change ....." An example of periodic reviéion is the clause
in the agreement between the government of Sierra Leone
and Guiseppe (an Itaiian éompany)13.Article 1. paragraph 31
calls for a revision not more often than five vears. The
adﬁantage of such a c¢lause is, that it helps the parties to
update the agreement and put both of them "on notice that a
review will take piaqe and thus minimise the possibility of

surprise and misunderstanding."14

3. Phage in of Host Country Ownership

et e e b ey s s e e e e PPOY P e ke g o s e gy Sy e e e v ey e et

One OF the means of avoiding disputes is the transfer
of shares to the host government or to a local partner. The

OPEC establi$hed guidelines in the early seventies suggesting
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that its ﬁémbers‘feeeive an initial 25 per cent participation
in equity of local companies and that such pééficipation
increagse by stages to an eventual 51 per cent contrel. The:

eguity was to be paid for by the producing countries,

A 51% participation may be achieved by renegotiation
as in Libya prior to the nationalisétion;15 Anacenda (Americg
company’) and its subsidiaries had to renegotiate their
agreeﬁeﬁts with the Chilean government in 1969 and to transfé
two mines to a new company in wﬁich the Government owned SI%T
of the shares. In these two cases renegotiation and the
transfer of 51% of the shares to the host gévernment failed
to settle the disputes because in the former example the
government's ultimate aim was an outright nationalisation,
and in the latter the Allende Government came to powér:in
1970 having in mind a total nationalisaltion, for whiéh:{he

Government proposed a constitutional amendment.16

Noneﬁhelesé
poor countries prefer to become partners wheh-the prodﬁctionh
begins and the projéct‘appears to be profitébleg A baihnced;
approach has been suggested to transfer 6wnefship without
endangering the overall relationship and avoiding decrees

of nationalisation. This approach "would allow the local
partner, at his option, to increase his ownership up to
specified portion of the shares. If the local ownership
reaches the key percentage figure, the foreign firm has

a *put! option whereby it can require that’the local partner

take all the outstanding shares of the enterprise."17

This
appreoach strikes a balance between the statetddd1wants_to
participate and the companywohkhseeks certainty. The country

would never reach the key figure as long asg it needed the
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cdmpanggin which case the company would be a party to a
commercial project. If the country felt that it no longex

needed the foreign company and it reached thce key figure, it

would have %o buy the outstanding shares and enable the foreig
company to withdraw in peace without loss or a needuﬁyr

arbitration.

Arbitration has maintained its place in the framework
concession,.but ita role has deélined substéntially. It
becamne the laét resort if the parties could not modify ﬁheir
relationship mutually and satisfactorily within the framework.
Hence the arbitration has often been limited to certain
disputes gpecified in the agreement or to certain categories.
of disputes and not teo all disputes arising from or in

connection with the agreement.

The parties in the Pan-American~Iranian agreement of 1953
realised that accounting and technical disputes would be bette

solved by experts than by arbitration which is usually more

effective on points of law. The parties therefore agreed that
disputes of "technical and accounting" nature would go to onek
or three experts for expeditious handling. Any disputes

relating to "legal questions" that deal with interpretation
and execution of the agreement would go to a regular arbitrat}
In the agreement between Chevron, EGPC and the Egyptian
Government agreed that disputes between the government and one
of the companies would be referred to the relevant Egyptian
court. Disputes between the companies would be settled in Pér;

according to the ICC rules of arbitration.l®

This is the role of arbitration in the settlement of
disputes and conflict avoidance, but given the high financial

stakes and thé'Changing concession environment, it would be

ideal if conflict did not arise.
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Now the Texaco and Calasiatic concessions will Dbe
asseésed briefly in iight of what has béén discussed. The
concessions were a model annexed to the Libyah petroleum
law of 1955. The concessions accommodated the companies?
and King Idris*® Government's interests quite satisfactorily.
The said law was amended nine times and the concessions
accordingly, but only to an extent that did not affect the
companies? rights. The amendmenté were in the law clauses
and other technical matters; but the contracts were not
renegotiated because of the stabiligation clause which had
guaranteed that the companies?® rights could not be affected
without the companies?! consent -~ the provigions of the
concessions will be discussed through the discussion of

the arbitration.

In spite of the stabilisation clause the companies
were prepared to give in when they saw their interests
threatened after the overthrow of Kind Idris' Government.
Thus they put up with the decree of nationalisation No. 66/
1973 which nationalised 51% of the companies' properties,
rights and assets. The 51% were transferred to the Libyan
National Company (LNC). The companies formed a new company
(Amoseas) to carry out its activities as to 49% for the

account of the companies and as to 51% for LNC.

The dispute in the arbitration at hand is not so much
the product of a shortcoming of the contracts as a dispute
about whether the concession as a whole could be used to

nullify the state's decision to nationalise the companies




and as an instrument to impose on the state an obligation to
perform its obligations under that very contract. This
‘paper proposes to discuss the arbitration and its approach to
the problem. It will be divided to three chapters: the
first one deals with the proecedural aspect of the arbitration,
the second and the third deal with the tribunalfs approach

asftéjﬁhe_sﬁbshanqeﬁ--
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FOOTNOTES: Intreductory Chapter

1. In his award of 1951 the arbitration between Pethleum
Development (Trucial Coast) Limited and the Ruler of
Abu Dhabi,; the arbitrator - Lord Asquith of Bishopstone ;
had to determine the préper law of the concession
agreement. In the course of his congideration he had ;
said "if any municipal law were applicable it would
prima facie be that of Abu Dhabi. But no such law can
be reagonably said to exist. The Sheikh administe;s a
purely discretionary justice .....7 and it would be
fanciful to suggest that in this primitive region there
were any settled body of legal principle.”" ICLQ, 1952,
rR.247-61,

2. Agreements referred to and examined in thig section can

be found in the Annexe to Arbitration Clauses in the

0il Industry, by D.A.G Sarre;, International Commercial

Arbitration, Vol.3, pp. 63-81.

3. Article 27 Paragraph 1 of the convention; for the text

see ILM, 1965, p, 538.
4. OQuoted by W.D. Rogers, AJIL, 72, 1978, p. 4.
5. Article 1, Paragraph 2 of the convention.

6. The Secretary-General examines these requirements when. .

a dispute is submitted to the Centre for registration.

7. UK Treaty seris, No. 5Hl, 1980.




10.

O

12.

13.

14.

15.

16.

17.

18.
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Indonesia entered into a treaty with the UK in addition
to legislating for the foreign investment and reforring

to the ICSID as a way of settling disputes.

Article 45, Paragraph 1.

For the text of the agreement see Fishres, A Collecticn -

of Ihternationé;'quceSsionsvénd Related Instruments,

{Contemporary Series), II,.p.381.
Article 4, Paragraph 6.

For the aggeement see Fishres, I, p.113.
Fishres footnote 10 p.l.

Smith and Wells negotiating Third World minerals

agreements, p.l39.

See the fécts of the Texaco case, 53, ILR.
59, ILR, pp.417-21.

Smith, supra note, 14; p.l31.

Article 23 of the Chevron agreement, supra note 10,
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THE ARBITRATION

Pactual Background

Libya gained its independence in late 1951, Idris was
named King of the country. The only source of the national
income was very primitive agriculture, and the-agreemeﬁts
between the government and the US,; and the UK giving the
government a few million dollars; in retﬁrn;they were allowed
to build military bases for their troops on the Libvan

coast.

Libyva had no hope of exploring for minerals by itself.
Thej-financial: wost ofi.éxploring: for; miherals wouldiruy into thousands of
H&iii@hSQQﬁgﬂoiIQﬁSaLibyéeGéulﬂﬁnotﬂaﬁ£ord; ﬁZmntbtmsuoféexpeftise and
technélogy ; ofn the lighh:of sthese «fadtors. the ibyagovernment at the
time issued the petroleum law in 1955 in orxder to encourage

foreign investment.

A great number of concession agreements were concluded
pursuant to that, betwsen the Libyan government (petroleum
commigsion or petroleum ministry, depending on the date of
the contract) and foreign companies. Among those were
fourteen deeds of concession concluded between the Libyan
government on the one hand and California Asiatic 0il
Company and Texaco Overseas Petroleum on ﬁhe other (referred

to hereafier as the companies).

The 14 deeds of concession took the form of a model

contract annexed to the petroleum law of 1955, so the




provisions of the model contract are the same provisions

incorporated in the said 14 deeds of concession.

claade 16 of the degds of concession which reads in its original
woreying that "Ihée govetrment of Libyay the ‘cammission and the app£0priate
provindialeavthor Fisgswild Ctake: a1l 'Steps hétessary  to ensure that the
EopEnY: efdyvs Arlvrighits: Toffarded@yoyt Bhis OnesEsion; The rights
expreqsly granted by th1 con00551on shall not be altered except by

s Trerimensl

mutual consent of Lhe partaes."

S

These clauges were the subject matter of agreements
between the combanies and the government amending it. The
‘final version of Clause 16, as established by the agreement of
20th January} 1966, which was subsequent to the decree of
22nd November, 1955 reads és follows: "The government of
Libya will take all steps necesgary to ensure that the
company enjoys all the rights conferred by this concession.
The contractual rights expressly created by this concession
sha1l not be altered except by mutual aqreement of the parties
This: concessmon shall throughout the peLlOd of its valLdzty
be construcd in accordance w1th the petroleum law and the
rcgulatlon in force on the date of executlon of the agroement

of amendment oy whlch this paragraph (2) was 1ncorp0rated
into the concesgion agreement. . Any amendment to or repeal of
such regulation shall not affect the contraétual rights of

the company without its consent."

Clause 28, which provided that (Paragraph 1}: "If
at any time during or after the currency of this concession

any difference or dispute shall arise between the Government
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and the company concerning the interpretation oxr performance
hereof, or any thing therein contained in connection herewith;;
or the rights and the liakilities of either such parties
hereunder and if such parties should fail to settle such
difference or dispute by agreement, the same shall, failing
to settle it in any other way, be referred to two arbitrators,
one of whom shall be appointed by each quch party and an
umpire who shall be appointed by the arbitrators immediately

after they are themselves appointed ....."

Paragraph 2: "The institution procedings shall take.
place upon the receipt by one of such parties of a written

request of arbitration."

Paragraph 3: "The party receiving the reguest shall,
within 90 days of such receipt, appoint its arbitrator and
notify this appointment to the other of such party, failing
which such other party may request to the president ..... of
the international:court of justice to appoint a sole
arbitrator and the decision of the sole arbitrator as appointea

shall be binding upon both such parties.”

Paragraph 5 provided that ".....the sole arbitrator
shall determine the applicability of this clause and the proc--

edures 10 be followed in the arbitration.”

Paragraph 6: "The place of arbitration shall be such
as may be agreed by such parties and in default of agreement
between them within 120 days ..... be determined by the sole

arbitrator."”




Paragraph 7: "The concession shall be governed and
interpreted in accordance with the principlesof law of
Libya common to the principlesof international law and “in
. ébééﬁcé cf such ;émmon priﬁciples then by and in accordance
with the generél.principléSDf'law including such of these as

may have been applied by international tribunals."”

In 1969 King Idris was overthrown by a revolution led
by Colénel Gadafi. The policy of the sfate has been
subsequently changed and a socialist trend prevailed, Shortly
after that the most important sectors of the eCONOmY Were

nationalised; banking, insurance, transport.

In the field of “the oil industry a programme of
nationalisation started although a number of those

rationaldsationssappeared .tolhe politically) metivated on: discriminatory.

Concerning the companies, the first blow came with dne.
decree of nationalisation (Law No. 60/1973) which decreed
he natiéﬁalisation of 51% of the properties, rights and
assets of the compaﬁies and seven other companies, but it

did not apply to all foreign companies operating in Libya.

Article 2 of the decree provided for compensation by
the state to be determined by a committee appointed by the

government of Libva.

On 2nd September, 1973 the companies notified the Libyan
government that they intended to submit to arbitration their

dispute. The Government rejected the demand. The companies
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then avail i ng themselves of clause 28 requested the President
of the International Court of Justice to designate the

sole arbitrator.

In 1974 a decree of nationalisation {Law No, 11/1974}
decreed the nationalisation of all the properties, rights
and assets of the companies relating to the 14 deeds of
concession with a committee to determine compensation. The
companies having gone the same course once more reqguested
the president of the court ¢f justice that the sole arbitrator

hear both cases, and so it wag.

The Libyan Government abstained from taking any part
in the'proceediﬁgso It aia howéver raise certain objections
in-a.memoraﬁdum attached to a letter dated 25th July 1974,
to the President of the International Court of Justice. It

contended that:

1. WUnder clause 28 of the deeds of concession there was a
preiiminary requirement that an attempt te bring about a
friendly settlement should have been made befoxehand, andv;
iness such negotiation had failed.the,initiation of |

arbitral proceedings would be invalid.

2. It was remarked thatythe arbitral proceedings were
instituted against the Libyan Arab Republic, while the
deeds of concession were conclude%?bétWeen the Minister
of Petroleum and the companiesﬂ?gzz the deeds related to

legal relations between the Minister and the companies

while the Libyan Arab Republic, a sovereign state, was
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not party to the contract.

3. It rejected(that there wag)a need for arbitration inthe

present case because there was no dispute or difference.

4. ‘The request for arbitration was made by a party not
gqualified to bring it since-the companieg had as a result
of the nationalisation "lost their status of concession

holders".

5. The nationalisation was an act of sovereignty which
cannot be judged hy jurisdictions other than those of

the state corcerned.

After congidering the Libyan Government'!s objections
the President of the International Court of Justic gppointed

Professor Dupuy as the Sole Arbitrator. The latter decided

that the initial stage of arbitration should be devoted to
the guestion whether he had jurisdiction to hear and_determiﬁe
the dispute and that is the subject matter of the first

chapter of thig work, accompanied by the question of thé

procedural law.
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CHAPTER I

Jurisdiction and the Procedural Law

The Sole Arbitrator had to be particularly careful in
establishing his jurisdiction in view of the Government's
decision not tc participate in the proceedings. The
Government objections to the Arbitration are mentioned above),
but for the purpose of this chapter they should be assessed

once more. These cbijections understandably mean that:

1. The state sovereign right to nationalise the companies'
properties and property rights was beyond dispute,
It entails o obligation to compensate, fox UJHEJW
purpose a committee was set up, | herefore there was no

dispute.

2. Since the contract had been terminated by the exercise .
of that sovereign right, the arbitration clause itself
was term}nated with the contract, therefore there was

basis fer
nogqarbitration.
3. The state was therefore not bound to arbitrate, and canno

be subject to arbitration without its consent as a

sovereign state immune from arbitration as such.

Now did the Arbitrator have Jjurisdiction over the dispute
The Arbitrator did not fail to point out that according to |
relevant rules adopted by international tribunals and recognist
by legal scholars, he was the competent judge to rule on his

jurisdiction. In the Arbitratoris own words "It is for the
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sole Arbitrator and for him alone to render a decision on
his own jurisdiction by virtue of a traditional rule followed
by international case law and unanimously recognised by the

writings of legal scholars.2

In proceeding to establish hig jurisdiction the Arbitrati
had to deal with a number of problems in the iight of the
Government of Libya®s ogjections to the Arbitration and its
refusal to participatevﬁiﬁs chapter is devoted to tackle such
problems in two paragraphs, and the third one shall be

devoted to the crucial guestion of the procedural law.

I.1 Enforcement of the Arbitration Agreement

It is generally agreed that once a state has assented
to submission to arbitration and then refuses to participate
in the proceedings, arbitration can proceed unilaterally.

The prinﬁﬁak=has been upheld by international courts and

tribunals and all have agreed that a state's at@wpbad unilaterals
racession of an agreement to submit dispute to arbitration
does not impair the jurisdiction of the forum in guestion.
This principle has been clearly stated in Article 25 of the

ICSID Convention (examined in the Intrceductory Chapter).

The statute of the International Court of Justice.maﬁes
provisions for the procedure which the court should adopt
in the event that one of the parties to a case fails to appear.:
Article 53 provides: "1, Whenever one of the parties does
not appear before the Court or fails to defénd ite case the
other party may call upon the Court to decide in favour of

its claim. 2. The court must before doing so, satisfy
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itself not only that it has jurisdiction in accordance
with Articles 36 and 37, but also that the claim is well

found in fact and in law."

Similar provisions are found in the wmodel rules in arbitrai
procedure drawn by the International Law Commigsgion, 1958.
Aéﬁ%cle 25 of the model xrules provides: "1, Whenever one
of the parties has not appcared before the tribunal .....
the other party may call upon the tribunal to decide in
favour of its case." "3. .....then tribunal shall render an
award after it has satisfied itéelf that it.has jurisdiction.
It may only decidé in favour of the submissions of the party

appearing, if it 1s satisfied that they are well found in

fact and in law."

In these examples it can ke seen that jurisdiction
must be found first by the forum. If so, the agreement is
enforced and the tribunal may proceed. As a matter of fact

the above examples concern agreements where the tribunal in

the case at hand had jurisdiction under a clause in a terminated
contract, but the outcome is not significantly different aftéf
a brief examination of the severibility of the arbitration |
clanse, The jurisdiction of the Sole Arbitrator
was found in Clause 28 of the fourteen deeds of concession
which had been terminated by the decree of nationalisation,
and heref;here Sole Arbitrator Dupuy had to examine the
severibility question. He then held that "The principle to
which it is appropriate to refer in this matter is that of

the autoncmy or the independence of the Arbitration clause. g

This principle has the consequences of permitting the
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Arbitration clause to escape the fate of the contract

n3 Indeed Ehe_modern“view is to consider

which bbntéins.if.
fhaﬁ the érbitfétion clause is separable from the main
contract. "The authority of the arbitraﬁor to decide all
disputes wéuld stem from the arbitration clause itself

rather than from the agreement in which it is contained-.;"4

Indeed the Arbitration clause should ke censidered
separable in order to fulfil its function, given the parties’
intention (staﬁed in clause 28) to submit disputes Lo
arbitration having failed to solve them, by other amicable
means. Thig was the intention not only when a dispute
emerged during the validity of the contract, but also when
the dispute emerged in connection with the contract after
the contract duration or termination, and in thieg area
where the companies conténded (i.e. ﬁhe companies challenged)
tﬁe validity of the state®s act and disputed its right to
nationalise their properties and property rights,in addition
to their requirement for specific performance as the proper
remedy, The requirement for specific performance is
certainly outside the scope of the contract and needed
to be decided by the Arbitrator, and that®s the subject

matter of the third chapter.

1.2 " The Sovereign Immunity Issue

The severibility of the arbitration clause was examined
in the last paragraph and it has been found that the clause

in guestion could survive the termination of the contract.
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The guestion now is whether a state pleading immunity
could be subject to arbitration when it has not expressly
waived its immunity in the contract in dispute? The
overwhelming weight of authority calls for an affinative
answer. Decisions of arbitral tribunals, treaty, and
statutory provisions found in the Furopean Community conventio
and in the law of several countries5 and judgments of public
courts all agreed that a state party toiz;bitration agreement
is precluded from asserting its immunity in order to frustrate
the purpose of the agreement. Furtherxmore the state immunity
can be implicitly waived and that can happen by incorporatiori:
of an arbitration clause in a contract. In 1975 Nigeria and'f
Ipitrade; a French company, entered into an agreement for
the purchase and sale of cement. The agreement provided
that it would be governed by Swiss law and potential disputes
would be submitted to arbitration by the Icé, Subsequeht to
various disputes the company instituted arbitration proceeding
in 1976. Nigeria refused to participate, relying on |
sovereign immunity as a defence. The tribunal not only
dismissed the defence but alsco rendered an award dgranting
some of the company claims. Nigeria refused to make any

payment in accordance with the award.

Before the District Court of the District of Columbia
the company sought to enforce the award in accordance with
the provisions of the New York Convention on the recognition
and enforcement of foreign arbitral awards of 1958 to which

the USA; France, Switzerxland and Nigeria were signatories.
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Iﬁ'adaitioﬁ to_gohtendiné-éﬁét the award was enforcable
under the New York Convention, Ipitrade relied on the. '
sovereign immunity act claiming that submission to arbitiation_T
constitutes a walver of Nigeria's immunity under the Aét.

The court held that "submission to arbitration in another
country as distinguished from thée United Stdtés, constituted
an implicit waiver of immunity and that such waiver was

binding upon and could not be revoked by Nigeria."G

.3 The Procedural Law

The parties made it the task of the Sole Arbitrator
to determine the procedural law applicable, Clause 28(5)
provided that "..... the Sole Arbitrator, shall determine
the applicability of this cléuse and the Procedure to be

followad in the Ardbitration."

In a case such as this should arbitrators follow the
traditional approach which implies that every activity
occurring on thie territory of a state is necessarily subject
to its jurisdiction? Therefore when thelparties have no£
stipulated the procedural law, the tribunal should apply the
procedural law of the seat? Or should arbitrators or can
they follow the new approach that calls for delocalisation of
the arbitration proceedings in the absence of the parties'
agreement to the contrary, and the place of the arbitration

should have no significance in relation to the proceedings on

the grounds that, the contract itself gives the proceedings a
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binding affect and not the procedural law of the seat or
the place simply because it provides gecographically neutral

ground for litigation.

The latter apprcach finds a great support in the

French case law and among the French scholamxm and in the ICC
rules. The trend toﬁards delocalisation of arbitral proceeding
can be seen in Article 11 of the ICC rules which after
revision in 1975 provides: "The:pule governing the proceedings
before the arbitrator shall be those resulting fxrom these |
rules and, where these rules are silent, any rules which the
parties (or failing them) the arbitrator may settle, and
whether or not a reference is thereby made to a municipal
procedural laﬁ to be applied to the arbitration)' Prior

to the revision in guestion the rules of the ICC were in
favour of the traditional approach, Article 16 of the ICC
rules of 19551i2pfovidedr cthds Prhée “rutesuby=which the
arbitration proceedings shall be governed shall be these
rules and, in event of no provisicn being made in these
rules, those of the law of procedure chosgen by the parties
of failing such choice, those of the law of the country in

which the arbitrator holds the proceedings.'

+in sfavour of the

FrenchaCaselay isvgreatly
new phenomenon of proceedings escaping all municipal laws and
deriving their binding effect from the transactional
contract itself. What justifies this is the need and the
usage of international commerce. This trend has been

illustrated recently by Libyan Maritime Company v. Gotaverksan,
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a Swedish shipyard. The-dispute emerged from a set of
substantially identical contracts whereby Gotaverken undertook
to construct three tankers for the Libyaﬁ Maxritime Company.
In accorxdance with the contract the dispute was submitted

to the ICC arbitratién in Paris. The tribuﬁal composed of ¢ -
French chairman, a Norwegian and a Libyan. By a majority
decision dated April 1978 (which the Libyan arbitratoxr
refused to sign)'the tribunal rendered an award in favouxr

of the shipyard. The Libyan Maritime Company sought to-sét
the award aside before the court of appeal of Paris for

" the reason (among others) that "it violated the French
public order because it imposed on a foreign party an

obligation contrary to imperative norms of its home country."

In defence-the Gotaverken maintained that the contract
had no connecting factor with France, thus argued that
shipyard fixing Paris as the seat of arbitrafion did not give
the courts of ﬁrance-any Jurisdiction over the proceedings

given the rule of autonomy that applies to ICC arbitration,

On rebuttal the Libyan Maritime Company argued the view.
that French law necessarily controlled the arbitration. -This'f

2
position was{oumkﬂ on three observations:

1. “The New York Convention®s reference to the
(subsidiary) applicability of the procedural law of
the plaée of arbitration:® |

2. The fact that the arbitrators had applied French
rules of conflict of law; and

3. The fact that Gotaverken itself had in the Swedigh
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recognition proceedings maintained that the failure
of the Libyan arbitrator to sign the award was "in
accordance with the French procedure, the place of

arbitration being Paris".

For these reasons according to the Libyan Maritime Company

the court of appeal of Paris had jurisdiction.

Gotaverken ﬁapbb@&d that there was no heed for arbitral
proceedings to be attached to a national. legal system; under
the New York Convention the law of the place of arbitration
controls the rroceedings only in the absence of a speclfic
agreement by the parties, and such agreement according to
the shipyard was present by virtue of the reference to the
rules of the ICC, whose Article 1l authorises the detachnent
of arbitral proceedings from local law. Thus the award was

not French, and could not be appealed from in France.

The court refused to take Jjurisdiction on the principle
that parties to international arbitral proceedings are free
to select the legal order to which they wish to attach the
proceedings, and this freedom extends to the exclusion of

any national system of law.

The decision of the court constitutes a clear acceptance
of the detachmenti bhenomenon. Its underlying thesis is
that the legal force of transnational arbitration is found
in the parties? creation of a contractual institutiong
the effect of the proceedings may be left to be controlled

by whatever legal system is reguested to recognisge the award,
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once it is rendered, and that system need not necessarily
be that of the place of arbitration.8 Sole Arbitrator

Dupuy, influenced by the examined trend,had two precedents
in terms of investment disputes and he examined them both.

TTUIPS 2N
The Sole Arbitrator examined the approaéhhprevailed

in Sapphire v National Iranian Oil Company (NIOC) arbitratiog):
where the tribunal had chosen to be governed by the proéedurali
law of the (Gauton of Vaud and submitted to the judicial
sovereignty of Vaud. The Sole Arbitrator found this approach-
unsuitable on two grounds. The Arbitrator held that "from <&
theoretical point of view, neither of the twe parties was

a sovereign state. Second, from a practical point of wview

it is unreasonable to think that an arbitration award
conneéted with a national legal system may perhaps be easier
to enforce ..... But this is a consideration relating to
enforcement which is not within the jurisdiction of the
Arbitrator. There is in this case, therefore, no decisive
reason eithexr theoretical or practical, to adopt this

solution."lo

The Sole Arbitrator then proceeded to examine the
gsecond qpproach that had been adopted in the dispute between
Saudi;Arabia and the Americ?n Arabian Oil Company (Aramco)
in which dispute the tribun;i decided that thé-arbitration
would be governed by international law on the following
grounds. In the tribunaﬁiwords: "The Arbitration is to
take place, in all cases outside Saudi Arabia. It is

obvious therefore that the law to be applied -to this institution
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is not the law of Saudi Arabia -since the parties have
intended from the very beginning to withdraw their dispute

from the juriediction of local tribunal." And the tribunal

continued to state that: "Considering the jurisdictional
immunity of foreign states recognised by international law . e
the tribunal is unable to bold that the arbitral proceedingsv
Lo which a sovereign state is party could be subject Lo the

law of another country."

"It follows that the arbitration as such, can only

be governed by international law."

Sole Arbitrator Dupuy endorsed these reasons and applied
the approach to the case at hand adding: "...;. oné must
moreover add that the procedure for the appointment of the
Sole Arbitrator and in particular the provision, that he.

should be appointed by the President of the International

Court of Justice strengthen the presumption that the parties
intended that any possible Arbitration between them should be

governed by international law.”

So)for the above mevisi oned consideration the Sole
Arbit#afon_choéélinternational Law to.govern:his Arbitration.
Now. were theée‘considerationsjon which the abproach was based,
sound? Could such approach make Arbitration easier, more
difficult, or ineffective? Before answering the guestion or
making any comment a mention has to be made of the gpproach
adopted by Judge Lagergren acting as a Sole Arbitrator between
the Government of Libya and the British Petroleum_&ll oMy a

similar dispute arising out of identical contracts to those
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in the case at hand and under the same circumstances {the

Libyan Government refused to take part before the tribunal).

Having fixed Copenhagen as a seat of his tribunal the
Sole Arbitrator chose the Danish procedural law to gOVan
proceedings before the tribunal. The resort to the Danish
law {law of the. seat) was based on considerations of
"effectiveness" of an award "founded on the- proecedural law
of a specific legal system and partaking of its nationality
referring to the "wide scope of freedom and iﬁdependence
enjoyed by arbitration tribunalsunder Danish-law" The Sole
Arbitrator added that "the attachment to a developed legal

system is both convenient and eonstructive."l2

FPor the purpbse of answering the proposed question, a
comparison of the two apprecaches and congiderations on which
each of them was based is necessary: Judge Lagergren's chief
concern was the effectiveness of his award, where the Sole
Arbitrator Dupuy's chief concern was to avoid a collision
with state immunity, a consideration which the former
arbitrator dismiSsedgstafing that "within the limits of
international law, the judicial or executive authorities in

each jurisdiction do as a matter of fact and law impose

limitations on the sovereign immunity of other states." With
regard to the effectiveness of the award and its enforceability
the latter held that it was not his concern. $urthermore he
held that the effectiveness of the award should be the

parties' concern, and the qgéionality and enforceability of

18 A
the award¢is a matter whichﬂusually decided by courts where
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recognition and enforcement are sought.

Both Arbitrators seecm to be arguinngﬁ@d%Hto a certain
extent, Sovereign immunity is no lenger a formidable hurdle,l3
a point in Ffavour of Judge Lagergren's a;gument and against
Dypuy's. The courts where recognition is éought may

recognise a detached award, a point in favour of Dupuy’s

argum.ent.14 What is the best approach? In fact therefs no

congensus as to the procedural law and whether it should be
detached, or should be the law of the seat. The argument

between arbitraltors reflect the theoretical one.

The current practice however seems in private disputes,
i.e. disputes between parties subject to the private to be
to choose an arbitration institution (e.g. ICC) and to

submit tc its rules of procedure.

Gancéwnwfjdisputes arising out of development agreements
between governments and foreign companies, the practice is
in absence of reference to institutional arxrbitration with its

N

own rules of procedure like the centre of ICSID convention
is to leave the choice to the arbitral-tribunak,as:ggi case
in the'two Libyan caées discussed above. A recent litigation
between the Government of Kuwait and Aminoills (an Anmerican
company) seem to offer a new and appropriate approach. The
Tribundlin this litigation did not waste any time discussing
and comparing international law with the law of the seat

(the tribunal fixed its seat in Paxis, France). It adopted
its new approach, which calls for arbitral tribunal to form

its own rules of procedure leaving enough room for the

mandatory rules of the seat. But having chosen a place where |
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the law allows a great freedom for arbitration, the referenc
to the mandatoxry rules of the law of the seat would not have
any distorting effect on the.tribunal‘s own procedures
because the French legal system (as it is shown above)
allows for procedural rules to be completely detached from
any legal system including that of the seat,, which is in
fact giviﬁg the tribunal the ghance to inteinationalise

the procedural aspect of the-arbitration.
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CHAPTER II1

The Law Governing the Substance

Having internationalised the procedural aspect of his

arbitration, Professor Dupuy proceeded to £ind the law governing
substance. The Sole Arbitrator deduced that the parties had
intended to remove theilr contract from the domain of private

law and internationalise their relationsghip.

Because subjecting such a relationship to the so-called
International Law of Contract may be of grave consegquence to
the host country and to its development goals, what will be
examined here ig: first, under what conditions can a contract
be internationalised and thus be subiject to internatiocnal law;i
and whether these conditions are sound enough to indicate the
parties® intention to internationalisg’their relationship.

[ )

Secondly, the content and purposes of, International Law of
Contract will be examined in the light of third world countries
attempts to make their political independence more meaningful .
by trying to achieve an independent economy. Thirdly, the
guestion when did this branch of law evolve and by whows el
be attempted, and how it was intended to be applied to developiﬁg
eountries, and the interpational environment in which such law - |

Add Ty couline .
was developed, to establish that the Arbitrator applied a set~
of rulos contalned in a very fragile concept that cannot stand
in Lhe prath of developing countr1es¢uoﬂan9 for permanent

sovreignty and control over their natural resources which

could be of vital importance to the nation, especially if it
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is the basic source of national income.

The first step "indications of internationalisation

will be examined in the light of the Sole Afbitrator's findingsi

IT.1 Internationalised Contract

The Arbitrator lists three conditions under which the

internationalisation of a contract can be brought about, and
the presence of one of these conditions is said to be sufficient
tO'inteﬁnationalise the coﬁtraCf'énd remove it from the'ambit~l
of any municipal law. These conditions are:
(A) the contract may refer to the "general principles of
law" as the applicable laws
(B) it may contain an arbitration clause:

or (C) it may be an economic development agreement.1

it is true that the contract in dispute contained the first
two conditions in addition to being an economic development |
agreement, but these conditions cannot have that effect
without the parties? consent. Could these conditions be taken
as the partiés‘ consent or approval of the internationalisatios
of potential disputes? The conditions listed by the Arbitrator:
will be examined here in turn to answer the ptoposed guestion,
in light of the historical backgfound of granting such a
concession and the diﬁergent views about it as held by writers ;
and arbitrators. But befcore doing so it must be peinted out
that the concession had not even an implicit reference to
international law as the governing -law of the contract in

event of dispute, and the Arbitrator did not mention that in




his list as a matkedcapable of justifying internmationalisation
of concession agreements, mmtghz because such reference is

rare if not unheard of.

Could reference to general principles of law indicate
the parties® intention of internationalising the contract?
Reference to general principle of law can be found in concessioﬁ
agreenments concluded four or five decades ago between foreign -
companies and governments or rulers of less developed countrie:
especially in the Middle Bast, at a time when these countries
had hardly any legal system sufficiently developed to govern
aophisticated relationghips like the oil concessiocns. Thus
Arbitrators2 and scholars3 held in the past and recen;ly that

the host state's law is "prima facie" applicable to its

contracts: and regort to general principles of law can only
be just;fied by the abgence of municipal law that can govern
the coﬁcession in dispute. TIn the light of all this, the

dismissal of the iaw of Libya,because of reference to principle
which, at best, are only one of the sources of international

laq,seems unwarranted.

Another reason for incorporating general principles of
~Adne
law, wasAcompaqgis fear of changes in municipal laws of the
. T .

host countries. Reference to such principle meant to insulate
the companies concessions from dramatic changes in municipal
laws which may deprive them Of% their contractual rights,thewy
confiscatory measures

a ’
inﬂdomestic context.

whutlh may be deemed legal

Now the law of Libya was nol changed, but a new law
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nationalising the companies was introduced. In dealing with
this very point the Sole Arbitrator in the BP case decided

to ignore thé law natiocnalising the company, because it

was directed only to the said company, and to look for rules
of more general application in the law of Libya. The Arbitratof
held that "the tribunal considers that ..... legislative measure
solely aimed at the other party should be ignored. %Yhis |
expression must have reference Lo provisions of more general
application."4 One can conclude now that, reference to
general principles of law cannot have the effect of precluding
the application of the Libyan law, when (as stipulated in

the choice of law clause) the principles of such law are

in conformity with international law,

Turning to the sccond condition in Dupuy’s list, the
concession combining an arbitration c¢lause. This factor may
be worth taking into account, when determining whether a
particular concession is an internationalised contmst. It
may reflect the parties! intention to internationalise theix
potential dispute (i.e. submit to arbitration, an internationaiz
forum as opposed to municipal judicial systems). But it does
not necessarily indicate the parties® intention to have their
contraét governed by international law. Recent development
agreements show that the arbitration c¢lause may be coupled by
a choice of the host state®s law to govern the contract. In
Brazil an agreement between the Brazilian National Corporation
(PETR ORAS) and a private contractor for offshore exploration

e

provided that "for the settlement of,.dispute, whatsoever, the

arbitrators shall be guided by the provisions of this contract,
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"and documents related thereto, andy;aW'of Brazil.“5

The
agreement of 1971 between the National Iranian Oil Company
and Mobil 0il provided for the law of Iran as the governing

law.6

The third condition in the Arxbitrator's list was that,
the concession being an economic development agreement.
According to this criteriocn no concession may escape being
governed by international law which is, a rigid approach. if
applied and may result in imposing an undwe limitaticn on
the parties' freedom of choice. In fact i£ is well accepted
that what would nationalise or internétionalise the contract
is the parties® will, not the subject matter of their
agreement. The role of the arbitrator {in this context) is
to apply law {as chosen by the.parties) to facte, and not
to extract law from facts. At this stage it may be useful
to recall that the choice of law clause in its last formulation :
called for tﬁe application of "the law of Libya and such rules
and principles of international law as may be relevant but
only to the extent that such rules and principlesare not
inconsistent with and do not conflict with the laws of
Libyaf" The Arbitrator found.this-clausé_applicable.7 But
at a later stage he decided that "..... réference made by the
contracts to the principles of Libyan law does not nullify
the effect of internationalisation of the contracts which has
resulted from thelr nature ag economic development agreements
....."8 If international law has to be the applicable law
one way or another, the crucial question reﬁains "what is Hnre.
international law" that has to apply to an eccnomic development
agreement? This gquesgtion will be dealt with in following

section,
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IL.2 “The Content of International Contract Law

This branch of interxrnational law has been under a severe
attack from scholars and lawyers, specially from those
advocating the third world®s right to unfettered sovereignty
and control over natural resources.9 The criticism is not
directed so much to its being interﬁational as to its ambiguity
and £he-ﬁay some arbitral tribunals attempté& to épply rigid

rules and attributed them to International Contract Law.

In the case at hand the Axrbitrator ruled that the

principle "Pacta 8Sunt servanda" applied to the contracts.

In doing so he further stated that "treaties are not the only
type of agreements governed by international law ..... contracts
between states and private personS'can-under certain conditions
come within the ambit of particular and new branch of internat— -

ional law: The International Law of Contract."

The Arbitrator claimed that the contract was subject to
new branch of international law, but failed t¢ draw a line
between public international law at ite strictest and
the new branch "International Law of Contract". He simply

applied the law of treaties (Pacta sunt servanda) to the

contracts in dispute, which cannoet be justified since the
internationalisation of the contract "was fuunded on affirmation
of diversity and multiplicity of possible subjects and rules of

international law.“lo

As a matter of fact any law of contract is bound to start

with the principle "Pacta sunt servanda" but the principle in

2

5

its international senseﬁintended to have a different impact
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on the state contract. Tts implicit impact as it has been
argued is thalt, states cannot invoke their sovereignty to
abrogate an internatienal treaty, neither can they do so to
alter a contract once it has been internationalised. This

was the approach in the Aramco case, on which the Arbitrator

relied to state that the prindiple "Pacta sunt servanda"

was a fundamental principle of international law applicable
toﬁponcession agreements. In the Aramco case the Lribunal
held that "By reason of its very sovereignty ..... the state.
possesses the bhggal pewer bo grant rights which it forbids
iteelf to withdraw before the end of the céncession.“11 It

is obviously a bid to assimilate state contracts to treaties,
" and if granted it would constitute a denial of host governments
right £{x nationalise. States are usually free and possess
the power to make such limitations on their sovereignty where
the other party is a sovereign state, but in its relation with
a foreign private party, the state cannot be presumed to have
limited its sovereign power when it has revoked a contract

with a foreign investor,using that very power.

A recent arbitration between the Government of KRuwait

and Andxloillz came to rectify the situation and relax the

rigidity of the approach adopted in the Aramco and Texaco
cases. In examining the effect of the stabilisation clause (a
clause similar to the one in the case at hand) whexreby the
Government of Kuwait undertoock not to change the agresment by

general or special, or by administrative measures, or by

any other act whatever.13 the tribunal stated that "...., Limit
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ations on the state's right to nationalise are Jjuridicially
possible, but what that would involve would be a particularly
sexrious undex?aking which would have to be éxpressly stipulated
for, and be ?ithin the regulation governing the conclusion of
state contra;ts: and it is to be expected that it should

cover only a relatively limited period“:’The tribunal went cn
to éay:

"A limitaticn on the sovereign rights of the state is
all the less to be presumed where the concessionaire is in
any event in possession of important guaranteesSregarding its
essential interests in the shape of legal right to eventual

: 1
compensation.” o

The tribunal has, in cffeckt, reversed the
rulings in Aramco and Texaco cases which called for absolute
immunity for concession agreements for their duration. It
isﬁghdue limitation on the host state sovereignty, if not
damaging, to hold that a contract, according to the zule of

"Pacta sunt servanda", should not be altered or abrogated by

a SOVefeign act once it has been signed by a government.
Indeed the contract ran for fifty or sixty vears and a state
cannot be presumed to have signed its sovereignty off for
such a period. The tribunal in Amin0il held that the clause
in question should not be interpreted "as absolutely forbidding:
nationa;isation_..... its real effect is to-prevent the

. . 4 -, R 1
nationalisation from having .a confiscatory character." 5

Arbitrator Dupuy (relying on the Aramco precedent) oughit
to deprive the state of Libya of its right to natiornalise
‘by applying International Contract Law. Another tribunal,
adopting Dupuy’®s approach and borrowing his method of

internationalising contracts, denied to the state of Jamaica
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its right to change tax legislation applying to operating i
companies within its boundaries, because the Jamaican
Government granted concessions t@ foreign companies priox to
the enactment of the said legislation. The case is known

ie

as . Reve. Copper v. OPIC. The facts may be summarised

like this: Between 1967 and 1975, Revere Copper and Brass
Inc. (Rvere) made substantial investments in a bauxite aluminiul
plant, owned and operated by Revere's wholly-owned subsidiary,
Revere Jamaica Alumina Ltd (RJA)} in Jawmaica. A 1967 agreement
prescribed the amount of taxes and rovalties which were to be
payable to the Government by RJA and provided inter alia that -
no further taxes or financial burdené would be imposed on RJIA
and that the Agreement would remain in force for twenty-five

yvears for the purpose of taxation and rovalties.

In 1972_there was a change of Government in Jamaica.

Two years later the Governmentls attempts.teo renegotiate the

1567 Agreenent. failed and a new law concerning bauxite was
'paésed thereafter. The Bauxite Act increased the tax on

bauxite payable by all companies, including RJA. RIAY's c¢laim

that it was not liable to pay the increaged :levy because of

the 1967 Agreement was rejected by the Supreme Court of

Jamaiéa. In addition the Mining:law was amended in 1974
"iﬁc;easing royélty"on bauxite.  RJA plant had been insured
with the Overseas Private Investment Corporation {(0OPIC).
The guarantee contract provided for compensation for loss
cesulting from "expropriatory action" of a kind contrary to
the principles of international law and including action which

prevented the investor "from exerciging effective control




over the use or disposition of substantial portien of its
property.” Revere contended that the increased levy and
royélty amounted to repudiation of the 1967 Agreement; that
such repudiation was contrary to international law and its
effect was to deprive Revere of its lunvestment. OPIC argued
that since the L2967 Agreement wasg governed by Jamaican law,
it had not been broken and that, in any event, there was no

deprivation of effectiwve control.

In the course of determining the applicable law the
majority held that "Although the Agreement was gilent as to the
applicable-.law we accept Jamaican law for all ordinary PUrposes.:
of the Agreement, but we do not consider that its applicability
for some purpéses preclude the applicétiqn of principle of
international law which govern the responsibility of stataes
for injuries to aliens. We regard these principles as
particularly applicable where the question is, as here, whether.
actions taken by a government contrary to and damaging to

“mesthe economic interests of aliens are in conflict with undexr-
takings and assurance given in good faith to such aliens as
an inducement. to their making the investments affected by

_W'the action."17 The majority went on to say: "The reason for

this is that-such contracts, while not made"bétween governments
and therefore wholly international, are basically international
in that they are entered into as part of a contemporary
internaticnal process.bf economic development, particularly

in the less developed countries."18

in order to substantiate this opinion, the majority

recalled the pioneer effort (yet unsuccessful) made by the
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UK in the Anglo-Iranian Company case, to establish the

international illegality of contract breach by a government,
the Aramco award, and the Texaco award. Having found these
precedents persuasive as regards the question of internationald-
igation of the Agreement between Revere and the Government of
Jamaica the majority held that "in our view Lhe actions of

the Government ..... violate generally accepted international

law principles ..... we f£ind on the merits for Revere and award
. 1
accordingly." ° _
Before making any comment on the majority findings, one g

has to see what the minority thought of the case and the
applicable law. The minority did not fail te peint ocut that the
contract which was subject to arbitration was not "a contract
between Revere and Jamaica but a contract between two American
companies entered into in the District of Columbia and
containing a provision for aibitration in the District of
Columbia of dispute arising under it. The contract and its
interpretéiion are thus governed by the law of the USA and

international law.”zo

Agsuming for a moment that the tribunal was to examine
the Government of Jamaica's actions under international law,
lﬁccoiding to the minority opinien, the said actions were in
conformity with international law, | he minority held that
"Neither the actual amount of the Bauxite Levy nor the manner
of its imposition is unreasonable by normal standards of tax
enactments in the intermatiocnal community ..... a fairly
acurate measure of the Levy would be 20% and by any standard
this lies well within the reasonable range of the taﬁing éowers
of the government and is not by any standard cpnfiscatory."

The minority further stated that "a company of the size of




RJA which on $ 100 million normally expcocted to generate a

net income of at least § 10 million would in most European

countries pay taxes well in excess of the Bauxite Levy on
RJA. And to make bubk a few examples of Latin America the
minority listed:
1. Guatemala®s 48: tax:
2. Venezuecla®s 72% tax on net income of oil companics
and 60% on mining companies,
It was also pointed out that "what triggered the shut.down of

RJA%'s plant was the failure of Revere to obtain an extension

of its labour contract ...,.. and not the government action."?

In the light of the minority opinion;the majority secemed
to have seen Internatiocnal Contract Law as the instrument
that should freeze the legal conditions existing at the time
of concluding the Agreement, and hold them for its duration
(25 years) so that they would be immune from any changes
effected by national legislation, even if the legality of such
legislation had been endorsed by the Supreme Court of Jamaica.
One might conclude that if international law does not
intervene to modify a contractual relationship where the host
state is in an inferior position Lo its foreign partner, it
should not be a bar in the state?s path when it seeks to
madify such a relationship to match what prevails widd Jmg
contemporaries, On this particular point;Amin Oil Arbitration
has made a valuable contribution to international law regarding
investment agreements, in the course of its interpretation of
Art. 9 of the Supplement Agreement of 1961, between the Company

and the Government of Kuwaite. Art. 9 provided that "If as a
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result of changes in the terms of concessions granted hereafter,

an increase in benefits to govermments in the Middle East should .
come generally to be received by them, the company shall consult.
with the Ruler whether in the light of all circumstances .....
any alteration in the terms of the agreements between the

Ruler and the Company would be equitable.22

The Tribunal
in this arbitration unlike the one in Rever Copver arbitration)

did not resist the alteration of the contract terms, specially

when such alteration had become generalized through an
extengive circle of contractual relationships. TIn fact the
Tribunal did not fail to point cut that Art. 9 had received
a kind of application even before it was drafted, because

", ee.. 1t was the generalization of the 50/50 sharing of
profits formula which led both to revision of the financial
terms of the concession in 1961, and at the same time giving
expression to the principle on which that revision was itself

founded."23

The underlying thesis of the Tribunal reasoning

was that "..... & freely concluded agreemcnt establishes as

a ma#ter of principle an equilibrium of interests between the
parties, In spite of thaty this eguilibrium will be modified

in favour of Aamother equilibrium deemed egually equitable.“24

Thus Art, 9 established (as the Tribunal held) "a system rests
on the implied .concept of progressive process of justice
revealing itself in the course of sufficiently general
historical evolution .-..."25 Iindeed the Tribunal in Rever
Caopper case refused to take into account the developments

that had been brought about by c¢oncessions granted in the

hard mineral industry in Latin America, just to ensure stability.:
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and security for the investor, which did put the Jamaican
Government in an awkward pogition before its people. It

is the conformity of the alteration sought with like contracts,
that should determine the guestion of legality of a governmental
action, not simply the obsolete terms of the contract that may
render it manifestly uniuSt as a result of the change in the
ongoing relaticnship.

In line with this reasoning the Tribunal in Amin 0il
further upheld the validity of what was known a%?X§Z Dhabi
formula, which had transformed the concession to a service
contract. The Formula (which was adopted in a resolution
by three Gulf States in Aba Dhabi and subsedquently in Vienna
by OPEC in 1974) consists of putting up the royalty rate on
posted prices by 20% and moving the tax rate upward to 85%,
The formula made the revenue of Amin O0il predetermined on a
fixed basgis of 22 cents by barrel, thus transforming the
concession defacto into a service contract. Bobth parties
did not challenge the legality of the formula, but they
differed on its application against the background of
Art. 9 and the condition in that Article that imposed on the
parties the duty of consultation, taking into account all
relevant circumstances. The long’kastiy'consultation and
negotiation between the two parties lead to the natlonalization
of the Company. In upholding the validity of the said formula,
the Tribunal noted that the widespread application of the
formula had led to the naticnalization of a number of

companies operating in the Gulf area -~ Aramco among them -




and thus nationalizing Amin 0il was perfectly legal since
it was not a more drastic measure than what the other

companies had received. A further examination of International ;

Contract Law will be made in the third chapter on discussing
"specific performance”" as a remedy for a breach of contract
under international law, and how one reconciles the
principle of acquired rights and the sovereign right of the
host state to natiomnalize, but it is wvital at this point to
explore the evolution of International Contract Law and the

third world posture;r\regxuiwytnlkj.

IT.3 Evolution and Applicability of International
Contract Law

To assess the legal value of International Contract Law.
it is proper to make such assessment in a historical context;
therefore scholars and arbitrators who bore in mind the third
world countries® position vis _a vis foreign companies when

granting concessions, put a lot of emphasis on the fact that

countries granting concession at the end of the colonial era or

the beginning of independence lacked both the bargaining power a@
the legal sophistication to have those concessions governed by

their own laws. Fence every concession was (as shown in the

Introductory Chapter} either silent on the issue of the governing
law or referring to good will, good faith, and general principles
of law, Thus Lord McNair writing in the late fifties held that
"o.... when the legal system of the country in which for the mosf
part the concession is to be performed is not sufficiently

modernised for the purposes of regulating this type of contract
svae. the system of law most likely to be suitable foriegulation:

e.e-s 15 the general principles of law recognised by civilised
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nations." McNalirts views came to confirm the position

taken earlier by Lord Asquith of Bishopstone in the
Arbitration between Petroleum Developrment Limited and the

Ruler of Abu Duhabi.z7 The underlying thesis of Lthese

Authorities is that what justified the resort to general
principles of law was the lack of developed law in the

concerned countries; which would otherwise have been applicable.

At that time and while some lawyers were secking
recognition for general principles of law, as the governing
law of concession agreements, others put International Contract
Law forward as an alternative. The then newly independent
countries, on the other hand, were trying to make their
political independence more meaningful by securing a matching
economic independence, for which independence nationalisation
was only one instrument. International Contract Law (as
evidenced by Aramco, Texaco, and Revere Copper cases) has been
based on concern for prolection of the foreign investor in the
third world by making his investment immune and in a superior
position to national legislations. Indeed since the traditiomal
concesgion did not have encugh room for renegotiation and took
the form of a charter that defined rights and obligations for
fifty or sixty years, International Contract Law meant to
freeze what had been accepted on concluding the agreement

and hold them immune for their duration.

The legal value of such law has to be examined in the
light of two notions. The first is whether a two-decade
period is long enough for a rule to emerge and develop to be
accepted as customary law, The second is the third world

consistent assertion of sovereignty over natural resources and
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control, and the attempt to bring akbout @ new international

sconomic order.

It 1s known that customary law may take a long time to
evolve, develop, take the form of state practice, and thus
become binding upon those who regard it as a law bul without
any effect on those who refuse to accept such law and maintain
sucﬂ:refusal. Concerning Interqational Contract Law,
it evolved as a matter of fact at the end of the colonial
era in which disputes used to be solved by Lthe use of
force and coercion more than by arbitration, One of
the known examples was the blockade of Venezuelan ports by
Germany, Great Britain and Italy in 1902 to inforce a geries
of claims, several of which arose out of contracts.28 But the
most blatant use of force in disputes arising out of
nationalisation was the invasion of Egypt by British and
French troops in the wake of the Suez Canal nationalisation
in 1956. Since the use of force had been involved up to
1956, and most developing countries got their independence
in the sixties or a short period earlier, it is indeed a

short period between the fifties and the seventies for a

customary law to emerge and mature.

Even if such law was maintained and said to heematuredsoly
Western lawyers during the post colonial era‘it cannot be
applicable to states known for their long-standing opposition
to such law. The Sole Arbitrator dismissed the General
Assembly resolutions, regarding the third world states
permanent sovereignty over natural rescurces and the
inalienable right to control over such resources, on the ground

that such resolutions do not constitute a norm of law. The
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General Assembly’s legislative power is not the major concern
of this work but the legal value of these resolutions is.
These resolutions constitute the third world refusal of

the so-called Internaticonal Contract Law or any law other

than their domestic laws and as any norms constituting any

law as such.

Then what should have been the applicable law in the
case at hand? Starting from the Arbitration clause itself
which refers to arbitral awards as guidelines, and the
Arbitratorts failure to take into account the BP award which
concerned a similar dispute,one can state that the Sole
Arbitrator did not adhere to the contract terms precisely,

2ither did he come to the right conclusion. 1In the BP case
the Arbitrator found that the Libyvan law was applicable so
long as it did not conflict with principles of international
law and, only when such conflict occurs might he resort to
general priunciples of law dismissing the international law as
the applicable law. TFurthermore he construed the clause as

referring to principles of law of Libyva that had general

application, which did not conflict with principles of
international 1aw.¥le found such applicable principles, &.d.
the contract was an administrative contract and the state had
the power to modify or abrogate it for the benefit of the
people . Sole Arbitrator Dupuy understood the choice of law

clause as excluding any municipal law and came up with a

different conclusion that did not manifest the right assessment
of the interests at stake, the parties intention, and the
development that occcured in the field of investment disputes

and the role of arkitration in such disputes.
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CHAPTER ITX

The Award.and Conclusion

The Sole Arbitrator having decided the law applicable
to the Arbitration and the contract, proceeded ﬁo deliver his
award. The award was what could he expected from the
Arbitrator's examination of the case. He arrived at the
conclusion that the deeds were binding on the parties. The
Libyan Government had breached its obligations arising from

the said deeds of concession, to which breach the legal

remedy was specific performance (restituto in integrum }.
“Therefore the Government was bound to perform these contracts

and give them full effect within a period of five months.l

The award gives rise to two guestions. First if the
state under intermnational law has a sovereign right to
nationalise foreign properties, what is the scope of such
right (i.e. can it be limited, if the answer is in the affirm-
ative then, to what extent and by what .maans)? Secondly,
if the state can nationalise freely as an exercise of
sovereignty, what kind of redress is available to the foreign
investor whose property and property rights have been naticnalis
and is the instrument by which the foreign investor acquired |
such rights (i.e. the so-called guaranteed contract) of
significant importance in relation to the remedies available

to the foreign investox?

The two gquestions are interrelated and the answer o one
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of them may give a clue to the other one but they will be
examined in two separate sections; firstly the Libyan
nationalisation as an exercise of sovereignty and secondly

the remediesg availabkle to the companies.

Ii¥.l WNatjionalisation as an Exercise of
Soveriegnty

Pursuant to the revolution and the overthrow of King
Idress in 1962 the social and economic structure of the state
of Libya began to undergo a significant reform. A change
began to take place in the eéonomic sector by tramSforming the
state economy from free market to a directed economy, with the
involvement of the state and under its supervision. Currently_%
every important sector {(banking, insurance, wholesale and

retail of goods) of the economy is owned and run by the state.

With regard to the oil industr& the political leadership
of Libya redlised that changing the economic patterns without
nationalising the said industry would be an absolute failure
in advance. This fear was based on the fact that the companies
not only dominated the economy,because oil was the only
resource of revenugébut also because they dominated the global
digtribution of the product.2 by which domination they could
frustrate the implementation of-the state plans. In addition

to that, the state could not give the alien more rights and

freedom than what it gave itse citizens. So while nationaliging
the Libyan banks and insurance companies, the state could not
give the foreign companies a free hand in the oil industry

{generally a state is not required under international law




to give foreigners more rights than it gives to its ciltizens

under normal circumstances).

The plan was to nationalise the companiés.one after
the other and not the whele industry at a siﬁgle stroke.
This seemed legitimate in the Amin 0il Case whexe the tribunal
held that it did not zee any réason Meeeer Why a government
that was pursuing a coherent policy of nationélisation should
not have been centitled to do so progresgsively. It is hardly
necessary -.... to stress the reasonable charvacter oﬁf;olicy
of natienalisation operating gradually by successive stages,
in step with the development of the necessary administrative

and technical availabilities.">

Now, was the Libyan nationalisation in conformity with
international law? Changing the structure of the economy

was a matter of sovereignty (exclusive internal authority) to

Lthe exercise of which the companies and their concessions
were a threshold, |herefore the nationalisation of the companies

4 The

and the termination of theirconcessions was essential.
Libyan government's right to naticnalise was beyond any doubt -~
even the Sole Arbitrator acknowledged that the state's right
to nationalise is unguestionably today; Lt results from
internaticnal customary law and, it is the expression of

the state's territorial sovereignty, which confers upon the
state an exclusive competence to organise as it wishes the
economic structure of its territory and introduce therein any
reforms which may seem to be desirable to it.5 The Libyan
soveréign right however was gqualified by conditions that

Libya failed to meet, these bging: that every nationalisation must

be for public benefit and must not be discriminatory in
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character. The Texaco nationalisation, and generally the
policy pursued by the Libyan government in nationalising
foreign companies operating in Libya was not coherent, but
arbitrary which gave the naticnalisation laws a discriminatory
character, in addition to the fact that they were introduced
in a political context (for purposes of domestic consumption)
that gave the Sole Arbitrator and some commentators the
conviction that 1t .was politically motivated and not for
the welfgre of the astate or any development puirposes.
Discriminatory and politically motivated nationalisations

are not permitted under international 1aw‘ﬂrhUS the Libyan
Government was held in breach of'both international law and of‘
its contractual commitments which arose from - according

to the Arbitrator - an internationalisation coiitract.

Since this is the case,what are the remédiés available to th
companies-and ig specific performancéfgﬁinciple remedy or 1s
there any other remedy that may accommodate the companies
acguired rights and the other rights which conflict with
these rights (e.g. the state's right to nationalise foreign
companies operating within its territory) and what is the
impact of the nationalisétion beiﬁg discriminatory and

politically motivated? This is what will be dealt with in

the following section.

ITI.2 Remedies Available to the Companies

In the decree nationalising the companies asseks and

rights the Government undertoock to compensate the companies
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and a camittee was to be set up for that purpose., 'The companies

refused that and opted for arbitration.

Since compensation was rejected by the conpanies and the
Arbitrator concluded that the contract was internmational and subject
to both international and the Libyan laws but if they conflicted
internaticnal law would be applicable, one has to explore the revedies
under both systems, starting with the companies contention that spacific

performance is the normal one.,

A.  Specific performance

Insofar as the Libyvan law is concerned the Arbitrator
quoted a paragraph of Professor Mahmassani®s book (The

General Theory of Obligations and Contract in Tslamic Law)}

as evidence of Islamic law, Mahmassani wrote: "we know
that one of the principles of Isglamic law is that the right
should revert in kind whenever there is a way to do this,
We also know that as a consequence of this principle, obligation
must be specifically performed as long as this is possible.”
The Arbitrator also listed a few articles of the Libyan Civil
Code, the most important of which is Art., 206, para (1} which
provides that "a debtor shall be compelled upon being summoned
to do so in accordance with Art. 222 and 223 specifically to
perform his obligation, if such performance is possible,"6
Islamic law and the Libyan Civil Code intended to apply to
sveryday transactions but not to concession agreements running
for several decades and to a state transaction which usually

governed by administrative law under which the remedy is

damages.7 Asguming that the Civil Code was applicable, specific
performance was impossible, considering the time between
the nationalisation and delivering the award, in addition to

the fact that 1t is politically unacceptable to a self~re5pectiﬁ
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governitent to go back on a measure undertaken in the

exercise of its sovereignty.

In international law the matter is subject to a great
controversy and the views about it are in great variance.
Some scholars believe that "the government has the inherent
power to ovér—ride its contractual obligations ..... this
over-riding preventg the contract ffom being made the subject

n8 To hold otherwise iz to

matter of specific performance.
give the state contract an absolute sanctity, an effect which

has not prevailed in the field of treaty relations.

Insofar as international case law is concerned,the
Arbitrator refevrad te anumer of precedents, Lthe most important
of which will be examined here in the light of the conflicting
views about them, to establish whether specific performance is
the principal remedy under international law. The Arbitrator

started with the often cited case, the Chrozow Factory Case

where the PCIJ decided that "the essential principlé contained -
in the actual notion of an illegal act ..... is that reparation
must, as far as possiblé, wipe out all the illegal consequences

off the illegal act and re-establish the situation which

would, in all probability have existed if that act had not
been committed. Restitution in kind, or if that is not possible
payment of a sum corresgponding to the value which restitution
in kind would bear ....."9 The Arbitrator admitted that the
principle had only the value of cbiter dictum since restitution

in kind was not formally requested. But (he held) thal the principl

mentionad . still:. .-,  has the value of precedent. To
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-support.this argument the Arbitrator quoted Sir Gerald

Fitzmaurice as holding in the Barcelona Traction Cage that

Yesess Judicial pronouncement of one kind or another constitutes

the principal methed by which law can find some concrete measure

i Ko)

of clarification and development..... The statement is

right as far as it goes, but was the Arbitrator's reole to apply

de lexe lata or, de lege firenda. The Arbitrator obviocusly’
applied the latter starting from the companﬁ‘s request to
have the dispute decided on principles, e saw his role as
to decide whether or not the remedy restitution in kind had
existed in the case law. That must have been the case indeed
because the Arbitrator guoted a paragraph from Fatours®
Government Guarantees Foreign Investors11 where damages, it
was stated, werb.: more prevailing than specific performaﬁce.
Professor Fatours states thatl+"It has been widely held that
restitution in kind is the principal mode of reparation of
material wrong, pecuniary compensgation being subsidiary in
characteg?applicable only when resgtitution is not possible

or not claimed. On the other hand it is generally admitted
that in practice, restitution is possible only in exceptional
cases and that in the overwhelming majority of cases,the
responsibility of the state is discharged by the payment of
compensation. The latter view ig supported by the case law
of international tribunals as well as by the prevailaing
diplomatic practice.lz"In fact it is only in exceptional
cases that reparation is made through "restitution", speéially

. whenever compensation is manifestly insufficient as a remedy

like in the Temple of Preha -~ Vihear Case which the Arbitrator
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mferred tp,and where the court ovdered restitution to Cambodia

of all the objects removed from the Temple and its surroundings.
by the Thai authorities. The third case in Dupuy's list was

Mairommatis Jerugsalem Case, where the court decided that

..o the concessions granted to M. Mairommatis ..... are

'valid-,...-“ n all these grounds the Arbitrator held that

"restitutio in integrum" is the normal =sanction for non-

performance of contractual obligations.

Before making any comment one has to make a note of
Judge'Lagregren's examination of these cases in the BP v,
Libya Arbitration, because his argument seems more thorough
and convincing than Dupuy®s. In search for a precedent in
international case law, Judge Lagregren dismissed the Teﬁple
of Preah case because it related to a dispute concerning
territo;@eé and boundaries which bears no relevance to invest-
ment-disputes and éonééssion'agreements. Nonethelessi_the
restitution in kind ordered by the court in that case ".....
comprised not only the Temple and the territory on which it
was situated but specific unique works of art of religious
significance.” Indeed in thisfﬁseEmy.mmEﬂY<Njﬁf'ﬂﬁﬂ restitution
in kind would have been insgufficient simply because a territoryf
always represents more than thé“market value of the real

estate.

Turning to the most relevant precedent, the Chorzow
Factory case, the judge pointed out that the principle had

only the value of gbiter dictum (for the above stated reasons). .

Furthermore it cannot be considered as an authority for




"speecific performance"” because "..... the expropriation
viclated a treaty and the main ebject of that treaty was to
preserve a status guo b? prohibiting the expropriation

éf certain property."13  The court mentioned restitution

only to establish the principle which serves to determine the
amount of compensation due for an aet contrary to intermnational
law. The third case, the Mairommatis Jerusalem case was
dismissed by Judge Lagregren too, because the court took pains
to point out that "this issue /the validity of the concessiong/.
was declided as a preliminary question only ..... and the .
decision must also be considered in the light of the related

pleading that the concessions were invalid."14

In general, Judge Lagregren argued that these cases
camnot be taken as authorities for specific performance, for
“the tribunals have been asked to render declaratory awards,
and in these arbitration both parties tohcontractﬁhave
. defined the issue as being whether a particular case or conduct
by one of the parties would or would not be permissible

under the agreement.”

Unlike Dupuy, Judge Lagregren found no authority in
international law supporting specific performance as a remedy

for a breach of concession agreements.

At the scholars? level, Dupuy*s approach and conclusion
have been criticised because of their rigidity. Holding that
regtitution in kind was the principal remedy,because it was
awarded in cases where the taking was a violation of a tréatz,

or where damagefwould have been ingufficient, seems unwarranted.




Once more "if the imposition of the strict remedy restitution
might: pogsibly be Jjustified in some cases as between states,
it is much harder to defend such limitation on state's
freedom of actionﬁé&héﬁits territory for the benefit of

. 1
private person.”

Damages 18 preferred to restitution in kind in this case

simply because it "..... strikes a balance between the neced

to provide certainty for foreign investments, while recognising -

the host state's right to exercise control over natural
resources."15 This solution means that a state nationalising a
‘foreign investmént negotiated in good faith and guaranteed
would have to pay more than just and fair'compensation which

is the usual remedy for nationalisation. Once more, damages
works effectively to accommodate conflicting intereslts of the
private investor on one hand, who seeks certainty and protection
for his . investment, and the;government which)on ﬁhe other

hand, wants to exercise sévereign_power and control over its
natural'fesources. To show the effectiveness of damage in this
context it must be mentioned here that the Government and the
companies settled the dispute by agreement in disregard of the
Arbitral award al hand. The Government agreed to deliver g 152
million worth of crude cil to the companies over a fiflteen
month period.17 In return the companies agréed to terminate
the arbitration proceéding. The Arbitratorts failure to mention
the BP award;where a different conclusion had been reached,

and the application of rules intended to apply to state
treaties,produced a rigid and toc inflexible remedy for a

dispute between a state and private investor.
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The last point to be made in this chapter is with
respeckt to state practice. The Arbitrator gquoted the British
claim before the ICT (1952} in the Anglo~Iranian 0il Company
Limited case that "the Government of Iran is bound, within a
period to be fixed by the court to restore the Anglo-Iranian
Company to the position as it existed prior to the said 0il

Nationalisation Act."l8

This claim as evidence of state practic
should be abandoned because the British éttitude has changed
since then, in addition to the fact that restitution was not

the outcome of the said dispute. In 1971 the British State
Minister of Foreign Affailrs stated in the House of Commons in
the course of the BP dispute that "Insofar as the gquestion of
nationalisation or expropriation iz concerned we never said

that it is our view that countries are not entitled ﬁo
nationalise —~ of course they caﬁ_qationaliSQ -~ but we do

expect prompt and adeguate compensation."19

The conclusion

- is inescapable here, the British claim differs considerably
from the one that prevailed in the era of the Anglo-Iranian
Company dispute. In the English law the principle that a

state cannot be preventéd by contracts from performing function.
esgential to its existence has long been formulated in the often
cited case Amphirite v. The King where it was held that "the
Crowp cannot by contract hamper its freedom of action in matters
which concern the welfare of the state."zo This principle does
not suggesl that the state has an inherent inability to abide

by a contract but it stands againgt absolute sanctity of the

contract where the welfare of the people is concerned.
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It may be absured to say that, damages or monetary
compensation is the only remedy regardlesgs of the nature
of the taking (legal or otherwise). Such an argument would
also make a mockery of the prerequisites laid down by
international law for a taking to be legal, namely that
a taking muslt not be discriminatwﬁj or be politically
motivated, and be for the p90p1és benefit. Butk it is the
practice which lays down the rules in conjunction with the
case law. In that field it has not been proven that specific
performance is possible against governments, and neither has
it been proven that it has been awarded by a tribunal set
up to determine a dispute between a sovereign government
and a foreign investor., The usual remedy has been compensatio
in addition to political and/or economic sanctions if the
taking was not approved of. The fact that one party has
always been a government can not be overlooked: Dr. Mitchell
(The Contract of Public Authorities) on the basis of survey
of the municipal laws of England, France and the USA?made it
clear that the remedies of specific performance and
restitution in kind are normally unavailable against

(21) Oon

governmental authority under public contracts.
these grounds Judge Lagergan was stating the law when he
concluded that *a rule of reason therefore dictates ... that,
when by the exercise of sovereign power a state committed

a fundamental breach of concession agreement by repudiating
it through nationalisation of the enterprise and its assets
in a mananer which implied finality, the concessionaire is
not entitled to call for specific performance by the
government of the agreement and reinstatement of his

contractual rights, but his sole remedy is an action for

damages. (22)




Judge Lagergan's statement alone does not solve the
whole problem regarding nationaligation. and, the ensuing
responsibkility to compensate the foreign investor. The
problem which arises in this respect is the amount of
compensation and whether it should be Ffull compensation,
or appropriate compensation, and whether the legality of
the taking has any impact on such amount. The subject
matter of this guestion will be dealt with in the discussion
of the second remedy available to the companies, namely the

monetary compensation,

B. Compensation

In practice compensation has been paid for almost every
nationalisation, but there is no consensus in theory on the
amount due for legal taking. As a general rule, companies
have always demanded the full payment of future profits
they lost by abrupt repudiation of their concessions, on
the basis that restitutio in integrum would be the appropriate
remedy for losing the profits they expected and the initial

risk they took.(23)

The host governments, on +the other

hand, have always asserted thatithe oil or mineral subject
matter of the concessions was the property of the state; the
stream of earnings was unreasonably high; and the ability

of host governments to exact taxes in recent years has made
the calculation of future profits less certain; thus book

value should be the standard.(24)

These two conflicting
claims represent two conflicting standards, the traditional
one being Pprompt adequate and effective compensation® known

as *full compensation?, which has been advocated by the

capital exporting countries. The second standard is
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*appropriate compensationt, a norm that has been embodied in
two resoclutions of the General Assembly of the UN, and much
invoked and adveocated by capital importing countries and their

lawyers, A major problem of the second standard is that it

does not provide a definite manner of asscssing such compensatio

This problem, however, has been mitigated by the Amin 0il
award wherc the Tribunal introduced the concept of "legitimate
expectations of the partles" as brpad lines to be followed

in assessing compensation due to foreign investors,

Now in view of the sufficient disgcussion the traditional

(25) what will be

standard has received from its advocates,
discussed next is the attack upon the standard itself, the
events that lead to evolution of the new standard (l.e.

appropriate compensation) and the argument supporting its

binding nature.

1. The attack upon the traditional standard

Ffull compensation means in simple terms, the market
value of Lthe property and interests nationalised in the
absence of threat of nationalisation, with interest to

the day of payment.

Those calling for this standard have buttressed their
claim on legal norms like 'unjust enrichment?! and ?*restitute
integrum?, They c¢laim that the host government which takes
property that does not belong to it becomes enriched to
the extent at least of the value of the property, if not also
toe the extent of future profits that would accrue from it.(26)

It also has been argued (with cmphasis the Chrozow Factory

Case) that restitute in integrum (as the second best remedy)
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requires the payment of full compensation where specific

performance is not granted or impossible to carry out.

These two theories presume that foreign investment is always
beneficial to the host country and helps the flow of capital
and technology from the developed countries to Lhe less
developed ones, In fact past experience has shown (as will

be seen later) that foreign investment has not been beneficial
to less developed countries all the time, for the simple
reason that foreign investors have not been concerned 50

much about the welfare of the host countries as the
maximisation of profits, There is little doubt that those
investors would have kept their investment at home, had

they known that it would be more preofitable there,

In recent years the obligation to pay compensation was
under a serious threat; this was true not only with regard
to full compensation but also with compensation in general,
The serious blow came with Allende*s government taking power
in Chile and its sweeping nationaligations. The Chilean
government did that through its constitutional instruments
and through legal channels. The most relevant of these WS the
introduction by the government of the concept of ‘excess profits
which,according to the government,were to be deducted from
the amount of compensation due to foreign companies. The
application of such a method lead to the conclusion that,
in some cases, the excess profits had exceeded any compensation

otherwise duye.
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The contention between Chile and the American companies
did not only undermine the full compensation claim, but also
revealed that foreign companies might be unjustly enriched
ag a result of what seemed to be incentives at the first
instance (e.g. low rate of royalty, low rents, low rate or

LdtaaCin

exemption of taxation) butAGQVe10p£xﬂ a3 time passa@‘ to
create a gap between the companies?® rights and obligations.
Moreover the traditional concession ran for fifty or sixty
vears; the industry where the concession was granted would
be bound to change, and since the companies?! obligations
were frozen, their gains would inevitably increase while

the obligations fewmained the same.

In a gpeech to the UN General Assembly in December 1972
Dr. Allende outlined the conflict between his government and

(27)

some American companies. He stated that his Government
while compensaling small companies had determined that 12
per cent profit a ycar was a reasonable limit and any amount
exceeding that was cexcess profits ~ with respect to Anaconda
Company he stated that it had made profits of 21.5 per cent
a yvear over its book value bhetween 1955 and 1970 while its
profit in other countries had been only 3.6 per cent a year.
The other example was Kenncott Copper Corporation which in
the same period of time made an average of 52.8 per cent
profit a year in Chile., In some years it made an incredible
profits like 113 per cent in 1968 and 205 per cent in 1969,
at the same time Kenncott was making less than 10 per cent

a yvear in other countries.(zg)

For a country like Chile
whose foreign debt was $40,000 million, the yearly service

of which represented 30 per cent of thewlue of Chile‘s
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export, full compensation would have been profound injustice

since the companies were the ones that were unjustly enriched.
That appears more blatant when it is pointed out that the
companies profit during that period was $4,000 millions,
while their initial investments werec less than 30 million.

In cases like these full compensation would virtually he

a prohibition of nationalisation)since the country would

be required to pay compensation greater in amount Adrenim
benefit received. In conclusion it has o be said that if

a company had received a reasonable reward for its investment
in a poorX country,and its rationalisation would do the country sane

a4
goodcompensation should not hinder suchﬂprocess

In this context Chile resorted to Resolution 1803 of
the General Assembly, which required the payment of only
appropriate compensation. In doing so the Chilean Government
prescribed a detailed formula for valuation based on 1964
book value. In respect of excess profits; they were defined
as those profits exceeding: (1} the average return cn the
companies world wilde copper investment outside Chile,
(2) the return allowed foreign investors under international
agreements to which Chile was a party, or (3) the level
establicshed ag the base for preferential dividends payable
to Chilean Government Corporation "Codelco", under the 1967
agreements with the companiez., The dispute remained unsettled
and the compensation withheld until! a change of policy was

brought about by a new government in 1974.(29)

The new
government paid compensation, bult the precedent was set
that compensation does not always have to be prompt and

full., The Chilean incident illustrated, among other things,

that a new standard for compensation was needed.
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In fact what has prevented a new norm from emerging
is, the refusal, in principle, by capital exporting countries
and their national of any norm calling for less than full
compensation. And the refusal, in principle, t0 pay more
than book value bg capital importing countries, although
compensat ion has,:gost of the cases, been more than book
value and less than full, This was the case untiifzﬁﬁn Cil
Arbitration declared the new norm of "appropriate compensationg

which will be discussed after a brief lock at the previous

practice,

2. Inconsistency of previous practice

The liability of the nationalising state to pay appropriate
compensation has been embodied, without being defined, in two
UN Resolutions: Resolution 1803 (XVIII) of 1962 on permanent
sovereignty over natural resources and, the Charter of Economic

Rights and Duties of States 1974.{30)

Since the adoption of
these Resolutions book value has been used by governments

and companies as the starting point from which agreesment on
compensation may be reached. Book value when agreed uponh as
the basig of compensation means the value of total assets minus;
total liability. Companies have always used book value as

the bottom line, and their demands for compensation egquivalent
of kbook wvalue or in excess of it have always been in

accordance with their bargaining position as well as the
effectiveness of support they could get from their governments, -
ITT refused to accept less than book wvalue for its investment

in Chile when the Allende®s Government offered $58 million
while the company was claiming the book value, which was

(31)

said to be $150 million. The US government in turn
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reminded Allende of ithe seriousness with which it regarded

(32}

the non-payment of just compensation. Cerro Corporation

on the other hand, had accepted $13,254,000 for its 70 per
cent interests in Compain Minera Andia operating in Chile

at the time.(33)

The company announced that the figure was
relatively close to book value, Anaconda transferred 51
per cent of its shares to Cadelco, in two mines for a price
that was calculated at 51 per cent of the companvis bhook

Value.(34)

In the Libyan laws nationalising the companies there

was no reference to any formuyla for calculating compensation.

But the Libyvan Government offered book value.(BS)

The
American Government expressed its dissatisfaction with the
lack of reference to prompt and effective compensation and

protested that "the net book value formula ... was far less
{36

than fair value of the contract rights and property involved.t
In the BP case the British Government demanded full
compensation for the BP rights and assets in Libyva, but full
compensation was never paid. The dispute was szettled by
separate agreement between the Covernment and the individual
companies, By an agreement in November 1974 the Libyan
Government agreed to pay the BP £17.4 million. This figure
wags arrived at by deducting from the gum of £62.4 million agreed
to be due to the company, taxes, rovalty and claims made by
the Government amounting to £45 million., ©TEXACO was paid
by an agreemenlt $152 million worth of crude oil. The two
compahies never expressed whether they got the amount they
initially wanted, and whether there was any preferential

arrangement, like service contracts or a long term supply of
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¢il. This was so becausc the settlement agreements werse
never publighed, but the companies issued statements
announcing the settlement of the dispukes by compensation
and the end to their demand for restoration of the
concegsion agreement. The Amin 0il Arbitration illustraltes
the claims and counter claims of companies and governments

alike, and that will be the subject matter of the next step.

3. Declaration of the new standard “appropriate compensation"

In the Amin 0il case the Company claimed compensation
founded on the assumption that the concession should have

continued for its full term, without modification.(38)

That
is to say compensation in line with the principle restitute in
integrum., The Government of Kuwait countered by maintaining
that the only compensation the company was entitled to claim
was compensation calculated on net book value basis. The
Government backed its argument up by relying on events that
took place in the Middle East between 1971-77 in the oil
industry,as creating new rules regarding compensation. Thus
the claim must be determined by precedents resulting from a
seriegjﬁegotiationﬁand agreements about compensation. These
precedents the Government maintained "had instituted a
particular rule, of international and customary character

spacific to the oil industry." S

The Tribunal found both claimg unsuitable for the purposc
of calculating appropriate compensation, Having refused both
claims, the Tribunal proceeded to spell out the general rules
that should govern the compensation issue, and pointed out

the facts specific to Amin Oil.
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Before starting discussions these rules and reasoning,

oneg should discuss why the Tribunal refused both arguments

and whether this has any bearing on the amount of compensation
and compensation itself as a remedy available to foreign

companies.

The Tribunal started by pointing out that the amount
of compensation varies arcording to the legal nature of the
governmental action in guestion., Hence illicit acts result
in the liability to indemnify by paying the equivalent of
restitute in integrum, while the matter is different for
indemnities due for conseguences of acts of expropriation

(40) The Tribunal did so

of legitimate nationalisations.
in the course of explaining the technical difficulties that
could be faced in determining the amount of compensation:;

a problem that has been caused by the ’controversial guestion
of foreign investments, and operationS involving an important

 (41) Thus compensation on the basis of

econocmic complex,
restitulte 1n integrum is, in principle, due only for illicit
nationaligations. By drawing a line between the compensation
due for illicit expropriation, and that due for a legitimate
oneJthe Tribunal has, in effect, subscribed to the view that

specific performance is not a remedy available against

governments,

Turning to the government of Kuwait?s contention that
net book value compensation has acguired the force of law and
become a binding rule on the parties by its usage in the
Middle East between 1971~1977, -fhe Tribunal dismissed the
argument in spite of the long use o%f%ggk.value standard,

not only in the Middle Rast and the oil industry but in
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nationalisation of all kinds of natural resources elsewhere,
The Tribunal produced a number of reasons regarding both
facts and law, which undermined the book value standard
genrally aéfgaternational rule, and made it less than fair
in the light of the circumstances surrounding the Amin Oil
Case. As to the facts)the Tribunal held thalt compensation
has always been coupled by bilateral arrangements of every
kind (contracts of services, long term supply, etc ...).

Thercfore it could not be sald that book value was the only

compensgation, for "what is certain is that in addition to

compensation, a preferential relationship was often instituted -
or maintained between the state and the foreign entity concerne
It would be difficult to express in figures the value in terms
of money of these preferential arrangements;y; for the
advantagces they bring depend on the structuring of the former

. . 42
concessicnaire company."( 2)

As to reasons of law the Tribunal took into account the
effect of the OPLEC concerted policy on the relations between
the companies and governments that reflected on the standards
of compensation, Facts like the crucial preoccupation of the
companies to ensure the continued supply of petroleuwmn products
to consumers, and the passivity of the importing states)made
the companies accept defacto what the OPEC members demanded.
In conclusion the Tribunal held that;while such acceptance
was proper for the conduct of business, it lacked the
concurrence of opinio juris. Its underlying thesis
seems8 to be that a pracgice de facto accepted_should have
the appraval of the opinic juris to createa customary rule.
Accordingly the Tribunal held that, "it would be somewhat

rash to suggest that "such acceptance” had been inspired



byJUFﬁhb%L considerations. The opinio juris seems a stranger

to consent of this type.(43}

On the face of this finding one
might see the ambivalent position the Tribunal put itself in,
since it upheld @t an earlier stage) the validity of the

Abu Dhabi formula for the reason (among others} that the
companies had accepted it. But the Tribunal has in single
paragraph spelled out the relation between events that would
be expected to create rules of law and the law as it exists:
It held that *... It can be held that the consents ... were
not obtained by means amounting to duress, and they were
valid and final. But the economic pressure that lay at the
root of them had nothing to do with law, and do not enable
them to be regarded as components of the general formation

of general legal rulei Ajv:khkﬂi entity has the facility,
even in Lhe case of pressure exercised through economic
constraints, to handle its own business affairs in such a
way as to produce concrete valid results, but it can not be
claimed that such dealing is appcesite for generating rules

of law applicable to other cases too."(44)

It may be right to hold that the opinio juris has an
important role to play in the creation of new rules, bult its
absence should not deprive a practice ¢f- its legal value.
Net walue was at least a quasi law, and its dismissal just
because the companies?® acceptance was not inspired by
judicial consideration should not deprive it ¢k its nature as a
practice: after all an element of vressure or duress has

always been present in the renegotiations, if not in the

concluding, of almost every economic agreement, To sum up

the Tribunal refused the company's claim because, if restitutﬂgf
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in integrum is the compensation for iliicit nationalisation,
it can not be so in cases of legitimate nationalisation,

The Government argument fails in turn because it did not
reflect the law in totus , for net book value was {as

the Tribunal saw it) only one of many elements that should

be taken into account in calculating appropriate compensation, -

Now having seen the reasons for refusing both arguments,
what is appropriate compensation and how should it be assessed?
The Tribunal held that the most general formulation of rules
was contained in the UN General Assembly Resolution 1803 (XVll}
Article 4 which provides that "Nationalisation, expropriation
or requisting shall be based on grounds or reasons of public
utility ... in such cases the owner shall be paid appropriate
compensation, in accordance with the rules in force in the

state ... and in accordance with international law.,"

The text which obtained a unanimous vote in the General
Assembly codifies {(as the Tribunal held) positive principles:
what remained to be done by the Tribunal was to illustrate
such principles and apply them to the case before it. The
facts and circumstances taken into account in calculating
compensation due for Amin 0il are not relevant here, but
what is relevant is the general rules that could be applied
Lo every case. The Tribunal held that appropriate compensation
was a customary rule of an international character. In the v
making for appropriate compensation the following consideratio
are to be taken into account as general rules, those
considerations are: (1) enquiry into all the circumstanccs
relevant to the particular concrete case’ (2) compensation

should not be such as to render foreign investment useless,
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therefore it must be calculated on a basis such as to
warrant the upkeep of flow of investment in future; {3) the
legitimate expectation of the parties$ this formula (the
Tribunal held} "is well devised and justifiably brings to
mind the fact that, with reference to every long term
contract ... there must necessarily be economic calculations,
and the weighing up of rights and c¢bligations, of chances
and risks, constituting the contractual eguilibrium, this
equilibrium cannot be neglected .,. when itfs a question of

awarding COmpensation.“(45]

The list provided by the
Tribunal is a general understanding of the concept of
appropriate compensation. Indeed such compensation has to
be determined on a case by case basis and by locking into
each case individually, T herefore a tribunal as such could
not devise more than general rules to create a framcwork
for the calculation of compensation for legitimate

a1 TR
nationalisation.ﬂ.so much so)considering the fact that cases
are not ldentical and vary according to the type of
concession granted, and the interests at stake. The Tribunal
did not fail to point out that there have been attempts on
both sides of the argument to make the standard of
compensation reflect the one cor other group views, On the
part of capital exporting countries attempts have been made
by governmenls as well as nationals to promolte the full
compensation norm, by which norm foreign investment may
become a burden rather than a help. The capital importing
countries have attempted to make compensation, in some
instances, very little or nothing. With these attempts in
mind the Tribunal held that "compensation should not be as

(46)

to render foreign investment useless, Therefore the




legitimate expectation of the parties (the last point

on the 1list) must be the criterion that should determine
the appropriateness of compensation. A company investing
a substantial amount of money expects to get a reasonable

rate of return. The host government, on Lhe other hand,

expects some benefit from allowing foreign investment into
its country, which should not be hindered by a high standard
of compensation for nationalisation. These two considerations

are always the two sides of the compensation coin.
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CONCLUS ION

Befojg'e the Arbitraﬁor in tis case there was a great deal of momey -aik

prestige étlstake. The Arbitrator had to weigh the

interest of the private companies vis a vis the public
interest of the state of Libya as represented by the
Government. He failed to settle the dispute, and the parties
had to settle it by a separate agreement. The Arbitrator’s
approach has exacerbated the controversy over both the
effectiveness of arbitration as a means of settlement of
investment disputes, and the extent to which international
law may intervene to safeguard the foreign investorfs interest
in a host state that wishes to control its natural resources
for the benefit of its people by means of nationalisation.

Thae conclusion here is about both arbitration and the state's
right to nationalise under international law and the consequences

of the exercise of such right.

To bring the conclusion in line with the whole work
done here a concluding remark should be made about the procedurai
agpect of the arbitration; a matter on which there is no
consensus, and which can only be remedied by an express stipulatien
the procedural law by the parties for the potential litigation
or, better still, by a reference to institutional arbitration
(i.e. ICSID Centre - ICC) with procedural rules available to
provide an answers for procedural’ issues or, at least Lo supplemen
the rules that may have been agreed upon by lthe parties.
Comparison of approaches has been made in the first chapter

about the choice of the law to govern the proceedings before
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an international tribunal to which a state is a party in the-
absence of an express choice. But ag a critical study of the
approach adopted by Professor Dupuy the following remark must
be made. The Arbitrator placed excessive emphasis on
congideration of sovereign immunity. To hold that the
procedural aspect should be internationaligsed kbecause of reason
of sovereign immunity is to ignore the fact that submigsion to
arbitration is iﬁ itgelf a waiver of immunity, and there is

no reason why such immunity should be waived at the time of

submissionyto be restored during the proceedings.

Turning to the point of nationalisation; for a state it
is an absoclute right teo mnationalise under internatiocnal law,
but this r‘ight should always be exercised for the welfare
of the people., The parties to a development agreement would
be well advised, Ffor the sgtabilising of the relationship, to
make an express choice of law to govern the contract, they
can choose the municipal law of the host state, or international
1aw.20 International law may intervene to protect the foreign

investor against the abuse of the state's right to nationalise

cr to repudiate a guaranteed contract, or when the host state’s
legal system is not sufficiently developed to govern the relatiog
ship, but thig does not guarantee that the state would be
reguired to perform. Furthermore internatiocnal law (as the
parties’ choice or as the proper law determined by an arbitral
tribunal) does not confer absolute sanctity on the development
agreement entered into by a state and a foreign investor, which
in consequence meang that the internationalisation of the.

agreement does not- necessarily yield specific performance as
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the principal remedy of linternational law. It is the belief
among some western lawyers that specific performance isg the
most likely remedy under international law for a breach of
internationalised contract by measures taken in exercise of
soverelgnty, which has led most third world countries to assert
their municipal laws as the sole governing law of every
developmenl agreement they concluded with a private investor

in recent years. Once more international law in this

prerspective should not be undersgtood to mean Pacta sunt servanda>

O
because suchﬁprinciple is found in every municipal law and in

the law of treaties, and there is no need to internationalise
the contract just to discover the same principle agains
TInternational law in this case has to be international case
law and state practice)which the arbitrator failed to explore

properly or misinterpreted.

Now one shouwld state what the state of the law is after
the Amin Oil Arbitration.
(1) The :ight of ﬁhe state-to nationalise is-absoiute, therequ
investors ére not entitied to call for specific performance as a
remedy for nationalisaticon whatever the nature of the taking.

The sole remedy is monetary indemnification.

(2) The indemnification is to be calculated on the basis of
restitute in integrum if nationaligation is not in completd{j
confirmity with the conditionSlaid down by international law.

But if the nationalisation is lawful, only appropriate

compensation must be paid.
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(3) In so far ag stabilisation c¢lauses are concerned, the present
position is that, they cannot be regarded as limitation on the
host state sovereign to nationalise or modify the contract.
Their sole effect is to prevent nationalisation from having
a confiscatory character. Such guarantee has been provided
generally by rules of international law, therefore these

¢lauses have been, in effect, written off as unnecessary.

(4) Concession agreements can be governed by municipal law,
international law or a combination of both; but international
law has always to be the state practice in the field in_question,

) ey
and a rule should have the necessary consensus bei:orehdeclared

international.
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