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PRETACE

This dissertation has been done with reference
to books and material available in the library of
the University of Glasgow. Those concerning the
banker's commercial credits are mostly of foreign
gsources since this type of mercantile instrument
has been little discussed in the light of Scots
law and apparently there seems as yet to be no
case decided in the Scottish courts. Much re-
course must therefore be made to citation of
foreign authorities, Such authorities have no
force in Scotland but can show how foreign courts
have dealt with problems arising under the banker's
credit and are of assistance to the discussion in
this dissertation, The U.C.P, have now been
adopted internationally by trading nations and
by British banks since 1963 though some points
are not supported by legal authorities., However
the judges in dealing with the problems involved
in this discussion geemed to approach the question
with the practical use of the credit in mind more
than its conformity with the existing legal

authorities.
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SUMMARY,

The banker's commercial credit, an imporitant
deviee Tor payment., has become much in use nowadays
in world trade te finance foreign business. From a
businessman's podint of view the credit looks simple
but the study of the legal relationship engendered
by this mercantile instrument has cauged much diffi-
culty among lawvers. The present disserbation is
concerned to set out attempts Ho £it the banker-
seller relationship ariging under the irrevocable
credit into a theory and +to examine and c¢riticise
these in the light of thedr national law and Scottish
lawe

The first chapter takes consideration of the
theories which see the credit in terms of contracis
involving all three parties. This brings us to
examine seven main theories:

1, The Guarantee Theory : It 1s suggested that the

banker's promise to the seller mevely amounts to a
guarantee by him of payment by the buyer. The mailn
obJjection iz that in the credlt$ the banker has a
primary obligation and not secondary or atcessory
to other obligation as in a guarantee.

2, The Delegation Theory : The buyer (delegant)

requests the bank (deldgué), his debkor under the
contract for the arrangement of the credit, to pay

the debt to the seller (délégataire)., This theory

cannot/
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cannot answer all the requirements of the credit in
view of the fact that the sellexrts acceptance is
needed to make the banker bound by his undertaking.

3. . .The Personal Bar ox Istoppel Theory : The ilrrevoc-

able credit represents that the banker has in his hand
from the buyer sufficient funds to pay the seller'g
dyrafts and, consequently, he ils barred from denying
this. This view is mnot in line with the practice of
the credit and was vrejected in Morgan v. Lariviére
(1875) Lok, 7 HoL. 423,

4o The Assignment Theopry : The irrevocable credit is
regarded as constlituting a conitract between the banker
and +the buyer which is assigned simultaneously by the
latter to the seller. In considering this it is hard
%0 bring the facts lnto line with the theory and more-
over the theory will render the seller subject to any
defences the bank has against the buyer.

He The Novation Theory : There is a novation of the

sale contract, il.,e, the buyer drops out of the contract
and 1t becomes biading between the banker and the seller,
This argument would lead to the loss of the buyerts
right to reject the goods which are not conform to the
contract of sale and also the banker would be involved
with the dealings with the goods,

6, The Agency Theoxy : (a) The buyer ils acting as the

geller's agent in arranging for the credit according
to the terms laid down in the contract of sale,

According to this theory the seller would be liable
for/
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for the fraudulent acts of his agent, the buyer, in
performing his duty within his authority,

(b) The banker, acting according
o the buyer's instructions, may be deemed to act asg
the buyer's agent. The objectlon to this argument is
that the banker undertakes a primary cbligation towards
the seller and is not acting as the buyer's agent,.

Zs The Jus Quaesitum Tertio Theoxry : It is suggested

that there is a contract between the buyer and the
banker conferring the benefit of it to the seller, a
third party. This theory cannot stand in the light
of English law which does not recognise a vight
arising from jus duaesitum tertio contract, Jus
quaesitum tertio is a welleestablished principle in
the law of Scotland and presents some similarities
with the e¢redit but it camnnot datisfy the require~
ments of the credit vegarding its origin and legal
consequences.

The second chaptier concerns the Mercantile
Speciality theory. It is favoured by many authors
of commnon law countries since it is the only solution
o help them to oveiprcome the problem of consideration
encountered in the creddit.

The third chapter considers the ordinary
contractual theories. Unlike the flrst chapter it
takes consideration of the relationship between the
banker and the seller only, This brings us +to
egamine four theories.

is/
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1le The Sellerits O0fTer Theory : The seller enters into

a contract with the banker offering to surrender the
documents to the banker instead of to the buyer in
reburn for the bankerts underitaking to honour his
drafits. This theory wou;d bring the buyer into the
scene to caommunicate the sellex's offer to the banker
and also it may not comply with practice in that the
sellerts offer is reguired to bind the banker.

2e Moad's Theoxy : It is suggested that the contract

entered into between the bank and the geller under
an irrevocable credit is one in which the banker is
an offerer and the seller offeree with consilderation
given by the buyer to +the banker on behalf of the
seller. 7The objection to this theory is that the
sellier's accepitance is required to make the banker
bound, moreower the validlity of the credit would
depend on an adeguate consideration from the buyer.
£f the latter fails to provide a good consideration,
the banker—seller relationship would not stand.,.

3. The Offexr and Acceptance Theory : The relationship

between banker and gseller is seen to be of the form
of an ordinary conbtract. The credit is an offer
which the seller may accepbt. Objections arise
concerning the ascertalinment of the act of acceplbance
by the seller and the elimination of time-~lag during
which the banker would be justified in revoking an

irrevocable credit.

Ae/



4o The Offer-held-open and Unilateral Valuntary

Obligation Theories : According to the offer-held~open

theory the banker makes an offer to the seller and
undertakes to keep it open for a periecd of time, In
the unilateral voluntary obligation theory the banker
promises to pay the sellerts draft provided that the
latter acts in accordance with the letbter of credit.
T™he discussion of these reveals that in Scoits law they
are ablile to answer all the vrequirements of the relatione
ship of banker and selleyr under the bankerts commercial
credit,

smong the attempts discussed in this disservtation
the offer-heldwopen and the unilateral voluntary
ohligation theories seem to be the only ones which
gan provide an adequate solution., These arguments
have gtill faxr to go to become accepited as a general
theory. It.would meet severe objectlions especilally
in the gcommon ilaw countries due to thelr attitude
towards the doctrine of counsideration and privity of

contract,
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INTRODUCTORY AND GENERAL

Introduction

International commercial transactions have
existed in the past and will develop in the future
according to usage and practice of commerce and
different factors conditioning them, These ltranse
actions have led to the appearance of various modes
of financing trade and as the latter has developed
the o0l1d modes of finéncing tend to be inappropriate
to the trade of modern times and that is why this
hag progressively led to the appearance of a new
device of payment.

The banker's commercial creditl is a device for
payment which dis wvery commonly used nowadays fox
forveign trade transactions and for domestic negotil-
ation within certain countries, for example the
United States of America, but as yet mnot in Britain.

A cleax distinction should be made between
letters of credit and modern commercial credits, both
of which are frequently used in banking practiceg.
The former has been long known in business, It was
used as long ago as the twelfth century by Popes,
princes, and other irulers who wished to procure

advances/

1. or documentary credit

2+ The older form of letter of credit is handed to
the customer (the buyer), who, in his turn,
produces it or hands it to the seller. The modern
letter of credit is sent directly by the issuing
or intermediary banker to the seller,
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advances for thelr servants, The latter is of recent
growth and gained tremendously in importance between
the two wars when world trade began to increage
ENOFMously .

Concerning the original form of credit Bell
stated: "A letter of credit igs a mandate authorising
the person addressed to pay money, or furnish goods,

to another, on the credit of the writer.“3

Commenting
on this point Gloag pointed out: "A letter of credit
is not merely a contraclt between the bank and the
party to whom it is lssued, but an offexr by the bank
to anyone who may talke a cheque or a bill under it,
and therefore the bank cannot refuse acceptance of a
bill drawn undex the letter of credit, on the plea
that the party to whom the letter was lssued is other-
wise indebted to ﬁhem."a

As for the banker's commercilal credit, the General
Provisions and Definitions of the Uniform Customs and
Practice for Documentary Credits (1974 Revision)
atipulate as follows:
(2) These provisions and definitions and the following
artilcles apply to all documentary credits and are
binding upon all parities thereto unless othevwise
expresaly agreed,
(b) Iror the purposes of such provisions, definitions
and articles the expressions 'documentary credit(s)!?

and/

3. Beli Princ. 279 Com, I 388.9, See alss Walker g aqy
L, Gloag p. 23 Wallcer—Pp+—005ws
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and 'credit(s)' used therein mean any arrangement,
however named or described, whereby a bank (the
issuing bank), acting at the request and in accordance
with the instructions of a customer (the applicant

for the credit):

(i) is to make payment to or to the order of a third
party (the beneficiary), or is to pay, accept or
negotiate bills of exchange (drafts) drawn by
the beneficiary, or

(ii) authorises such payments to be made or such
drafts to be paild, accepted or negotiated by
ainother banlk,

againgt stipulated documents, provided that the terms

and conditiong of the credit are complied with,

(¢) Cwredits, by their nature, are separate trans-

actions from the sales or other contracts on which
they may be based and banks are in no way concerned
with or bound by suc¢h contracts.

{d) Credit instructions and the credits themselves

must be complete and precise. In order to guard
againgt confusion and misunderstanding, issuing

banks should discourage any attempt by the applicant

for the credit to include excessive detail.

(e) The bank first entitled to exercise the option

available under Article No,., 32(b) shall be the bank
authorised to pay, accept or negotiate under a credit.

The decision of such bank shall bind all parties

concerned.

A/
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A bank ls authorised to pay or accept under a
credit by being specifically nominated in the credit,.

A bank is authorised %o negctiéte under a credit
either:

(i) by being specifically nominated in the credit, ow
(i11) by the credit being freely negotiable by any bank,
(f) A beneficiary can in no case avail himself of the
gontractual relationships existing belween banks or
between the applicant for the credit and 4the lilssuing
banks.

The nature of the older form of letter of credilt
invelves three parties: a person (usvally a merchant
o a banker) guarantees payvment to another person for
advancing money oy furnishing goods fto a third person
on the strength of the credlt. The comnercial letter
of credit, however, in splte of their similarity in
thelr transaction, are provided to be a separate
transaction involving banker and seller only6.

With the use of the banker's commercial credits,
the banker plays a very important role in facilitating
the transacitions and overcoming difficulties such as
lack of knowledge, confidence in the solvency of the

buyer/

54 The last revision of the U.C.P. was made in 1974
with collaboration between the International Chamber
of Commerce, the United Nationg and the foreign
trade bauks of the soclalist countries. This
definition ls internationally accepted, The U.C.P.
are not law but a body of rules of behaviocur binding
onn banks and applicants alilke who have accepted them.

6. See Rodger 31=32 See Appendix .
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buyer or the political instablliity of the country
of the buyer and solving the confliciting economic
interests of the pafties to the contract of sale,
"The interest of the exporter is to obtaln the
purchase price as scoon as possible, but not to part
with the documents of title to the goods, notably
the billl of lading, before having received payment
ory; at least, being certain that his draft7 has
been accepted, while the buyer wishes to postpone
payment of the price until he has had an opportunity
of wreselling the goods.“g

The credit lecks simple to a businessman, It
ig a device for financing transactions on which the
geller can rely., The banker, by issuilng or confirming
the credit, has an obligation to negotiate the seller's
drafts provided that the termg of the credit are
complied with, However, it dis a difficult task for
the lawyer who endeavours to determine the different
rights and obligations arising under it and fit it
in a legal thearyg.

Before discussing the differvent theories advanced
to determine the banker~seller relationship, it is
necegsary to consider the different elements which
will help in the analysis of the various problems

involved/

7+ Blll of exchange
8. See Schmitthoff p. 205
9. See Mead pp. 300301



involved in this particular subject. This will
include a brief survey of firstly the object and the
operation of the credit; secondliy the different types
of credit, and thirdly the businessman's point of
view and the lawyer's attitude concerning the
relationships arising {rom the operation of the

credit,



The Purpose and the Nature of the Banker's gggmercial
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The operation of the banker's commevcial credit

was explailned by Scrutton, L. J. in Guaranty Trust Co.

ve Hanny & 00.10 in the early period of the use of the

modern ¢redit as follows:

"The enormous volume of sales of produce by a
vendor in one country to a purchaser in another has
led to the creatlion of an equally great financial
system intervéning between vendoy and purchaser, and
designed to emnable commercial transactions to be carried
out with the greatest money convenience to both parties.
The vendor, to help the finance of his business, desires
to get his purchase price as soon ap possible after he
has despatched the goods to his purchasgexr; with Hbhis
object he draws a bill of exchange for the price,
attaches to the draft the documents of carriage and
insurance of the goods sold and sometimes an invoice
for the price, and discounts the bill, that is, sells
the bill, with the documents attached, te an exchange
house, The vendor thus gets his money before the
purchaseir would, in orxdinary course, pay; the exchange
house duly presents the bill for acceptance, and has,
untll the bill is accepted, the security of a pledge
of the documents attached and the goodg they represent.
The buyer, on the other hand, may not desire to pay the
price until he has resold the goods. If the draft is

drawn/

10. (1918) 2 K.B. 623 at pe 659
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drawn on him, the vendow or exchange house may not
wish ¢to part with the documents of title till the
acceptance gilven by the purchaser is met at maturity.
But if the purchaser can arrange that a bank of high
gtanding shall accept the draft, the exchange house
may be willing to part with the docuwments on receiving
the acceptance of the bank. The exchange house will
then have the promise of the bank +to pay, which, if
in the form of a bill of exchange, is negotiable and
can be discouunted at once. The bank will have the
documents of title as security for its liability on
the acceptance, and the purchaser can make arrange
ments to sell and deliver the goods., Before accepte
ance the documents of title are the security, and an
unaccepted bill without documents attached is not
readily negotiable. After acceptance the credit of
the bank is the gecurity,.v

Later, the same learned Jjudge, discussing the

course of business in Equitable Trust Co. of New York

v. Dawson Partners Ltd.il said:

"The system is intended to allow the seller to
obtain money as soon as he ships the goods by dig~
counting bills drawn on the purchaser, while the
vurchaser has not to pay for the goods until some

time after he has sold them. To do this the

discounting/

11, [1925] 25 Ll,L.Rep. 90 at $.93, See also
Guaranty Trust Co. of New York v, Van Der Berghs
(1926) 22 Li.L. Rep, 447 at p. 452 per
Scrutton, L.J.




discounting bank must be furnished with some security
satieafactory to it that 1f the shipment compliles with
certain conditions it will be paid for., This is
obtained by the promise of the bank giving the ..
gredit to accept bills for the price if the shipment
complies with the specified comnditionsg, These cone
ditions genexrally dinvolve attaching to the bill certain
documentsa, such as a bill of lading for the contract
goods, a polley of dnsurance on these goods, and some-
times some form of certificate that goods shipped comply
with the contraci descripition,®

Alao Gutteridge and Megrah,; setting out the object
and the nature of commercial coredits, said:

"The object, from a business point of view, of
the sowcalled banker's commercial credit is usually
to Ffacilitabe dealings between merchaunts domiciled in
different countries, by ensuring payment to the seller
ot the one hand and delivery to the buyer of the contract
goods on the other ...

Broadly speaking the method which s often adopted
to finance overseas trade is to insert in the contract
for the sale of the goods a provision that payment of
the price shall be made by a banker, and preferably a
banker carrvying on business in the country of export,
The banker, in otherxr words,‘acting onn behalf of the
buyer and eilther dirvectly with the seller oxr through
the intervention of a banker in the sellerts country,
assumes Llilability for payment of the price, in

consideration/
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consideration, perhaps, of the security afforded to
him by a pledge of the docunents of Litle to the goods
or of his being placed in funds in advance or of an
undertaking to reimburse, and of a commission,"

Woile explaining the realisation of the credit
nowadays they continued:

"Today the normal, though by no means the exclusive,
operation, as will be seen, takes the form of payment
as negotiation, pogsibly acceptance, by a correspondent
banker in the country from which the goods emanate,
acting on behalf of the banker issuing the credit or
perhaps for himself, Or the credit may call for drafts
on the issuing bank or on the buyer and be available
for negotiation by either a gpecified, or any, banik,
Bxcept where the same bank is operating both in the
country of export and the importing country, almost
invariably ftwo banks at least are concerned in contracts
of documentary credit.“12

The credit bears different names in different
circumstances. It ig important to take into considers
altion the classgificatiouns of these various types which

have legal and banking primordial imporitance.

12. Gutteridge and Megrah pp. 1-2,.
See also Rodger pp. 31=32
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Lypes of Credifs

In business, credits are usuvally named or labelled
in various ways depending on their use and function,
Underlining these different types of credit and showing
their legal effect Miller says: "Bankers' coumercial
credits are in practice distinguished by descripbtive
names e.g, revocabley irrevocable, documentary, transg-
ferable, revolving and go on. The application of a
descriptilve labéd of this kind is not of itself of
parancunt legal significance gince the court will arrive
at the legal effect of any credit from a consideration
of the terms, inciuding implied %erms, of the letter
of credit as a whole and will not asgign it aunbomatically
o a legal category suggested by the bankers' descriptive
label for it.“la

In spite of these various ways of naming them,
however, credits are classified according to banking
pracbice into two main categories, They are either
revocable or lrrevocable., They are so called at theilr
issue by the issuing bank buit they can be called uncone
firmed or confirmed at a later stage depending on the
intermediary banker's undertaking. This relflects the
character of the banker's undertaking which is of
fundamental lwmportance in the banking and legal point
of view. Apart from these types of credit it seems
that the court does not gee any imporitance in other

Labela/

13, See Miller p. 3
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labels given to the credit as Davis says: "Noune of
these formg of credit has apparently been the subject
of judicial consideration in this COHHth«"lh

The classification of the credits is stipulated
in article 1 of the UEC.Pols

Article I

a) Credits may be either

(i) revocable, or

(ii) dirrevocable,

b) All credits, therefore, should clearly indicate
whether they are revocable or irrevocable,

¢) Tn the absence of such indication the credit shall
be deemed to be revocable.

Prollowing the classification of the crediis,
article IX of the U.C.P. describes a revocable credit
in these terms:

YA wevocable credit may be amended or cancelled
at any moment without prior notice to the beneficiary.
However, the igsuing bank is bound to reimburse a branch
or other bank to which such a c¢redit has been tranges
mitted and made available for payment, acceptance or
negotiation, for any payment, acceptance or negotiation
complying with the terms and conditions of the credit
and any amendments received up to the time of payment,
acceptance or negotiation made by such branch or otherw

bank/

14, Davis p. 32. See also Gutteridge and Megrah p. L1
15, A form and notification of credits
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bank prior to receipt by it of notice of amendment ox
of cancellation.®

The main idea behind articles I and II of the U.C.P,
concerning a revocable credit is that a credit is revog-
able Lf it is written on the face of it, when there is
no indication as to whether it is revocable or irrevoc-
able or when it can be revoked or cancelled at any time
without notice to the beneficiary. However, the issuing
banker dis bound by his obligation if the credit is
realised before the cancellation. EBExplaining a case of
a revolkable credit Miller says: "The most frequent
instance in commercial practice of the revocable credidb
arises when the purchaser's bank instructs a corres-
pondent in another country to open a credit in Ffavour
of the sellor and to gdvise the seller of the terms of
the credit without confirming it .. In such cases the
correspondent, the advising bank, makes it clear to
the seller that it is merely advising the credit and
does not accept liability thereunder, usually adding
the words "“the credit is subject to cancellation at
any time without notiee“lé.
This is illustrated by the decision of a wellknown

case Cape Asbestos Co,. v, Lloyds Bank17 where the Banque

de 1VES8t, Warsaw, idssued a credit to the beneficiary
through Lloyds Bank, The latter advised the beneficiary
of the credit in these terms:

"We/

16, See Miller p. &
17 ['1921,] WoN, 27k
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"o beg to inform you that we have receilved advice
by telegraph from the Banque de 1L'Edt, Wafsaw, of the
issue of a c¢redit in your favour for £1,620 ... on
account of Stubickl and Felsze, Warsaw, to expire ,..
and to be availed of meanwhile by your draft on us at
sight accompanied by invoice. Bill of lading in complete
set to order of Lloyds Bank Ltd., covering shipment of
30 tons.aébestos sheets consigned to Stubicki and
Felsze, Warsaw ... This is merely an advice of the
opening of the above~mentioned credit, and is not a
confirmation of the same,"

On 4th August 1920, Lloyds Bank was informed of
the cancellgtion of the credit but did not inform the
plaintiffs . beneficiary of this fact, On 30th September
1920 the plaintiffs shipped the goods under the credit
and presented to Lloyds Bank foxr payment which was
refused, The plaintiffs sued Lloyds Bank on the ground
that it was the banker's duty to give notice of cancel-
lation of the credit and asked for damages., ILloyds
Bank admitted it was their practice to notify the
beneficiary of the cancellation as a matter of grace,
not of legal duty. It was held that "as the credit was
revocable in form, there wag no legal duty on the bank
to notify Cape Asbestos Co, Ltd, of its cancellation."

A revocablé credit, being subject to cancellation
at any time without prior notice to the seller bene-

ficiary, is considered to be a very weak security for

the/
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the latter to rely uponls. Nonetheless 1t is hettew
than having no credit whatsoever. So long as it
remains uncauncelled, the beneficiary can make use of
it and the idssuing bank becomes liable for hig under-
taking under the terms of the credit,

Normally the intermediary bank does not confirm
a revocable credit. Concerning this Gutteridge and
Megrah say: "A revocable credit is never confirmed,
this would be a contiradiction in terms."lg Similarly
Rodger said: "It is possible to have an irreveocable
credit which ils not confirmed, but very unlikely to
have a counfirmed credlt which ils not ilrrevocable; as
ne adviging bank would be likely to underitake an
obligation which the issuing bank lsg apparently not
willing to shoulder."gg The confirming bank will not
be foolish enough to undertake the obligations divectly
to the beneficlaxry uniess there is an error since he
cannot withdraw his obligations towards the sellerx
after the credit is cancelled by the ilssuing bank.

An irrevocable credit, one of the two main types
of the ecredit, is described in article 3 of the U,C.P.,
in the following terms:

a) An irrevocable credit comstitutes a definite

undertaking of the igsuing bank provided that the

terms/

18+ Rodger p. 34
19, Gutteridge and Megrah, p. 19

20, Rodger, p. 34
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terms and conditions of the credit are complied with?

(1)

(11)

(iid)

to pay, or that payment will be made, il the
ceredit provides for payment, whether against

a draft or moil;

to accept drafts if the credlt provides for
acceptance by the issuing bank or to be respone
sible for thelr accepbance and payment at
maturity if the credit provides for the accept-
ance of drafts drawn on the applilicant for the
credit or any other drawee sgpecifiled in the
credits;

to purchase/negotiate, without recourse to
drawevs and/or bona fide holders, drafts drawn
by the beneficiary, at sight or at a tenor, on
the applicant for the credit or on any other
drawee specified in the credit, or to provide

for purchase/negotiation,

b) An irrevocable credit may be advised to a bene-

ficiary through another bank (the advising bank)

without engagement on the part of that bank, but when

an issuing bank authorises or requests another bank to

confirm its irrevocable credit and the 1a£ter doea 80,

such confirmation constitutes a definite undertaking

of the confirming bank in addition to the undertaking

of the issuing bank, provided that the terms and

conditions of the credit are complied witht

(1)

to pay, if the credit is payable at its own
counters, whether ageainst a draft or not, owr

that/



(11)

(did)

that payvment will be made if the credit provides
for payment elsewheres

to accept drafts if the credit provides for
acceptance by the cgonfirming bank, at its own
counters, or to be responsible for thelr accept—
ance and payment at maturity if the ecredit provides
for the acceptance ol drafits drawn on the applicant
for the credlt or any other draweé specified in
the credits

to purchase/negotiate, without recourse to drawvers
and/or bona fide holders, drafts drawn by the
beneficiary, at sight or at a tenor, on the
issuing baunk, or on the applicant for the credit
or any other drawee specified in the credit, if

the credit provides for purchase/negotiation,

¢) Such undertakings can neither be aménded nor can-

celled without the agreement of all parties thereto.
Partial acceptance of amendments is not effective

without the agreement of all parties thereto,

The above article gives a e¢lear statment about
the legal position an& the purpose of an irrevocable
credit, The banker binds himself by his outright
undertaking in favour of the seller-beneficlary
provided the terms stipulated in the credit are
complied with,

The nature of the definite underitaking which

emanates from the dissuing bank can be confirmed by the

intermediary/
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inﬁermadiéry bank, Thus the latiter undertakes directly
an absolute obligation towards the beneficiary. Rodger
describes an irrevocable and confirmed creddt in these
termg:; "Where +the issuing bank gives an outright under-
taking o honour drafts drawn in terma of the credit,
the credit is irvrevocable as the part of the issuing
bank, and where the adviging bank also gives its oute
right undertaking the credit is ‘confirmed! by the
advising bank."al

The ixrrevocable and confivrmed credit is a very
convenlieat and reliable security for the seller. It
is of common use in the modern export trade, The seller
beneficiary is sure that the confirming baunk is the
place of payment foxr him, and that he will receive the
price of the goods under the credit when tendering the
right documents and at the correct time. A confirmed
credit is more expensive than an uncoenfirmed one begause
the buyer has th pay an extra charge for the confirmation
of Adt,

If the credit is irrevocable but unconfirmed, the
definite undertaking by the issuing bank is advised tfo
the beneficiary by the intermediary bank only. The
iatter does not btake any obligation in meeting the
drafts presented by the seller-heneficiary. From the
business point of wiew, the irrevocable and unconfirmed
credit ig a very unsatisfactory mode of payment for the

beneficiary/

21, Rodger, p. 3%. See also Schmitthoff, p. 228
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beneficliary since the place of payment is not sure to
him. If the advising bank refuses to negotiate the
@fafta problems will arise for him in taking steps for
the payment of drafts in the buyert's country. However
in the economic point of wview this type of credldt is
cheaper for the buyer since the charge of confirmation
is excluded,

As gaid above, it is of fundamental importance
that the terms of the credit should be complied with
before the bankeriis jusitified in negotiating the
seller's drafts drawn under the credit., This reveals
the doctrine of strict compliance. ¥The bank is under
obligation to its customer to observe the terms of its
mandate from the customer and accordingly to reject any
documents tendered by the beneficiary which are not
conform to those stipulated for in the instructions

22

for the opening the credit.,? This point is illustrated

by Bailhache J, in English, Scottish and Australian Bank

ve Bank of South Africa23 where he gaildd: "It is

elementary to say that a person who ships in wreliance
on a letter of credlit must do so in exact compliance
with its terms, It is also elementary to say that a
bank is not bound or indeed entitled to honour drafts
presented o it under a letter of credit unless these
drafis with the accompanying documents are in sbiict

accord/

22. Bee Miller, p. 62
23, (1922) 13 Ll.L.Rep. 21
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accord with the credit as opened," Also concernihg
7

the exact documentgASumner . said:s  “"There is no

room for documents which are almost the same, or which

24

will do Jjust as well."

2k, Equitable Trust Co, of New York v. Dawson
Partners (1927) 27 Ll.L.Rep. pp. 49-52 3
see also Gutteridge and Megrah p. 8k,
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Businessman's View and Lawyer's Attitude
According to the businessman's point of view the
main purpose of credit is to facilitabte the carrying
out of the contract of sale into effect and to give
protection to the seller against possible risks. The
difficulties concerning the legal aspect of the credit
arve laevgely idgnored, It is quite true to say that"to

a businessman hothing is simpler than the nature created

by an irrevocable banker's documentary letter of credit.

The sellexr of goods believes that, if he has such an
ingtrument, he has the direct obligation of the issuing
bank, running in his favour, enforceable by him agesinst
the bank, that it will pay his drafts if drawn in
compliance with the terms of the letier of credit."25
Lawyers, however, do mnot see the credlt operation in
such a simple way. They endeavour to interpret the
precise nature of different relatlionshipsarising under

it which dis a very hard tesk Tor them since "the practice
of commerce is, as a rule, somewhat in advance of the
development of legal doctrine and this ig particularly
true of the kind of mercantile instyruvment wivth which we
are here ooncerned."26 Showing the difficulty arilising
under the credit Guitteridge and Megrah continue: ",..
both Anglo-American and Continental lawyers have been

hard pressed to define the exact nature of the legal

relationships/

25. See Mead, pp. 300301
26, See Gutteridge and Megrah, pe. 21
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relationships created by these transactions. In the
case of Jurisdictions governad by the common law +the
problem is two fold, i.e. (i) to define the nature of
the contract created by the lssue of the credit, and
(ii) to surmount the obstacle presented by an apparent
lack of consideration for the banker's promise to pay
the drafts of the beneficiary. RBither (it is argued)
there is no consideration for the promise, or, if there
is, then the considevation is insufficlient because it
doas not move from the promisee (the beneficiary) but
from a stranger (the customer of the issuing banker,

),,27.

usually the buyer The difficulty above mentioned

will not be encountered by Scots lawyers. This will be

i h
disoussed in the next chapter=o.

Where payment under a documentary credit is
arranged, four stages can normally be distinguished.
(i) The buyer (importer, applicant for the ocredit)
and the seller (exporter, beneficiary) residing in
different countries enter into a contract of sale in
terms of which it is stipulated that payment of the

goods must be made under a banker's commercial credit.

(11)/

27. See Gutteridge and Megrah, pp. 2Ll=22.

28. BSeeo the offernheld—opgﬁéand the unilateral

voluntary obligationy*“infra



(ii) Tollowing the contract of sale, the buyer
instructs a bank in his country (known as the issuing
bank) to arrange a credit in favour of the seller in
his own country on the terms stipulated by the buyer
in his instructions to the issuing bank.,

(iii) The third stage is the contract between the
isguing bank and the intermediary bank (normally a

bank at the seller's country named as advising, confirm-
ing, negotiating, etecs The issuing bank asks the
intermediary bank to advise, negotiate, accept and pay
the draft upon delivery of specified documents

by the seller.

(iv) The fiourth and final stage is the communication
of the intermediary bank to the gellevr-~bheneficiary that
the credit has been opened for him and that his draft
will be met on condition of his strict compliance with
the terms of the credit, Depending on the circumstances
the intermediary bank may add its confirmation to the
credit.

The issuing of the credit by the banker in strict
compliance with the buyer's instruction reflects the
mandatory character of the buyer and banker relationship.
However the nature of the banker's undertaking makes 1¢
different from the ordinary case of mandate. This
reflects the independence of the credit stated in the
general provisions and definitions of the U,.C.P.
Uommenting on this particular point Miller notes: "It
will be ecbserved that the decisions in the American

courts/
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courts proceed on the basis that, once the irrevocable
credit has been opened, the contract is with the bene=
ficiary and not with the buyer. In a Canadian case

(Bovereign Bank of Canada v. Bellhouse, Dillon & @Go.

1911 23 O.R. (K.B.) 413) the Court observed: "When

a alient induces a bank to give a letter of credit to
a third party, he sannot of his own will compel the bank
to cancel the letter, for the contract does not exist
between the client and the bank, but between the bank
and the third party." That dictum was approved in

American Steel Co, v, Ivving National Bank, supra; but

the +theory of the contract between the isgsuing bank and
the third party (i.e. the beneficiary) has presented
difficulty to English lawyers see w29

In contrast with the previous stages, the last one
has created great di@ficulties to lawyers and academig
witlterag,; leading them to speculation and confusion in
analysing the bankereseller relatlionship, The bankewr

ivrevocable

is beound by his undertaking as scon as the credit he
sent reaches the seller's hand. Questions arilse as io
the maunner in which the sending of the eredll amounts to
a binding contract and so define the legal nature of this
cbligation. What legal theory will be appropriate to
£fit this gituation? It presents more difficulties %o
English lawyers who have to confront the problem of

conaideration./

29, See Miller, p. 27



consideration, The credit, recognised as the banker's
promise to pay, can bind him without any consideration
moving from the beneficiary, If there is no considerw
ation, there is, according to the English law, no
contract. The banker will be justified in repudiating
his presumed obhligations. However in all the cases the
banker is held to be bound by his undertaking. One has
to bear in mind that a distinction exists between the
hanker's undertaking under +the revocable and under the
irrevocable credit " ... when a banker issues a revocable
credit he does hot take upon himself, nor does he intend
to take upon himself any legal liability. Until the
banker accepts the sellerts draft, the seller has no
right againgt him; and even when the banker does accept
the sellevrts draft, his liability arises under the law
relating to bills of exchange and not under that relating

30

to letters of cwedit.” As Tor the banker's undertaking
under an irrvevocable credit, the guestion of the exact
legal nature of the obllgation arising under it is still
open.

Regarding proeblems created by the banker's commercial
credit, Miller says: "The difficultiles involved in the
study of the law of bankers' commercial credits are
sumptomatic of the interest which a close examination
of the legal principles in relation to the commercial

practice affecting such documents can engender. In this

field/

30, See Davis, p. 66. Zt cewld be explained a terms ol offer cncl

aeegpitce ae pointed ouh by Daves o ffe same pags im this cae M
leggal relafronsbfip can be amalysel as an offer on ot @ve haust amel au
aecepramce o He othuy , Wt condeleraiten vy feomn Hie selfer,
viz. B savremolts of the decwnntts o3 WHG ¥
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field the law is attempting té regulate a practice of

proven commercial worth in terms of legal theories of

general mercantile conduct which only imperfectly

reflect the true nature of the commervcial credit and

of the practice and tlerminology of bankewrs and others

engaged with it, WMoreover, ithe modern commercial credit

ia almost inevitably a facillity devised Lo operate

internationally and thus veflects to a large extent

the international character of the law merchant before

it was received into the domestic mercantile law systems

of the various trading nations., One can gee this

clearly when one studies the Uniform Customs and

Practice for Commercial Documentary Credits which was

adopted dinternationally in regard to the banking practice

governing commercial credits with the legal principles

80 far as these can be discovered from the decislon in

which such quegtions have come before the courts."31
Thia dissertation deals mainly with the problems

involved in the study of the legal nature of the banker-

seller relationship under an irrevocable credit which

hag led to the putting forward of many theories. Howe

ever, no definite answer having a general application

has vet been found, as will come to light in the follow-

ing chapters.

31, See Miller Foreword p., id
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CHAPTER T

The first chapter takes into consideration
attempts to solve the difficulties of the credit by
way of seeing the different relations dn the operation
of the credit as Fforming component parts of one type
of contract, This will bring us to examine seven
main different theories. Some of these are advanced
in both c¢ivil and common law countries and gimilar

objections are raised against them.

The Guarantee Theory

In both major legal systems it was suggested that
Letters of credit are guarantees. In the U,S.A, thig
was put forward as early as 18131 and also in France
at the beginning of this canturya.

The guarantee theory which was introduced to
explain the opevration of the commercial letters of
credit is put in these terms: "“commercial credits are
in fact merely contracts by which the banker guaraniees
the due payment of the price of the goods."a

According to this theory the banker, by issuling

the credit to the seller~beneficlary, undertakes to

guarantee/

L. Walsh & Begchman v. Bailie 10 Johns (N.Y.) 180
(1813)

2, Bee Decision of the Cour de Cassation Reg. 26, 1.
1926, Dalloz per 1926, 1, 20L, at p. 204 (Note of
Hamel); S, 1926, 1. 353 at p. 354 (Note of Rousseau).
Both authors disagiree with the decision,

3. Bee Gutteridge and Megrah p., 293 Davis p. 673
Miller Pe 29
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guarantee the obligations of the buyer to the seller.
In other words, the banker guarantees that he will make
the due payment of the price of the goods sold and
despateched teo the buyer in compliance with the terms

of the countract of sale.

This theory could well apply to the ordinary {forms
of credith. However, all text-book writers, as well as
recent cases, reject the guarantee theory as a possible
solution to the problem raised by the irrevocable credits,

The first objection to the guarantee theory is that
this theory ignores the banker!s primary obligation
towards the seller. In the oredit the banker acts
independently and his undertaking is absolute, while
in a guarantee the guaranter hag an accessory obligation,
This theory implies that the buyer as principal debtor
would have failed to fulfil his obligation before the
banker guarantor undertakes his accessory obligation,
According to Bell: "Cautionary is an accessory obligation
or engagement, a security for another, that the principal
obligant shall pay the debd oxr perform the act for whigh
he has engaged, otherwise, the cautlioner shall pay the
debt or fulfil the obligation."5 Criticising this theory
Miller said:; "If this theory is correct, the banker's
obligations to the seller in the credit are accessory
to/

4. According to Bell tlie Letter of Credit is either
mandate or caution, depending on whether ox mnot the
parbty supplying the beneficiary is personally bound
with the beneficiary or is merely mandatory of the
original debtor. (Comm, 1, 388-9)

5. Bell Prin. p. 245
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to the principal obligation of the buyer and comnditional
on the latter failling to implement his obligations."ﬁ
In Amerigce the difference hétween a guarantée and

a letter of credit is set out in Border National Bank

of Eagile Pass, Tex. v. American National DBank of San

FPrancisco, Gal-7

bR

as follows:

"4 guarantee is a promise to answer for the payment
of some debt, or the performance of some obligation, in
case of the default of another person, who is in the
first instance liable Lo guch payment or performance,

A letter of credit confers authority upon the person to
whom it is addressed to advance money or furnish goods
on the credit of the writer.®

In ¥rance Stoufflet, objecting to this theoryy, saild:

"I tengagement du banguier crdditeur a un caractére
pwincipal, tandis gue celui de la caution est subsidiaire.
L.e beneéficlaire du crddit irrdvocable doit demander son
réglement aw banquier et nom au débiteur du prix et ne
peut donc se Voilr opposer le bénéfice de discussion,

Au contraive, aux termes de l'art, 2021 du code civil,

1a caution n'est obligde de payer le créancier qu'a
défaut du débiteur principal qui doit étre préalablement
discuté, sauf lorsque la caution avait renonce au

benéfice de discussion ou s'etait solidairement engagée."g

In the light of Scottish law, the guarantee theory
g seen in the term of proper cauvtionry where the

principal/

6. See Miller p. 293 Davis p. 683 Gutteridge and
Megrah p, 29

7. 282 F, 73 at p. 77 (1922)
8. Bee Stoufflet p. 373



principal debtor is clearly bound as such anﬁ the
cautioners are bound as caubioners. In Stoufflet's
criticism the exclusion of the beneficium ordinis is
mentioned; this would he known as an improper caution
where "the principal obligant and the cautioner are all,
ex facie of the bond, bound as principal, Jjointly and
severally, the cautioner(s) thereby impliedly renouncing
as regards the creditor the right of a caultioner, though
retaining them as regards the principal obligants."9

In improper cauntionry where there is no benefit of
dlagusgion the banker, cautioner of the buyer, can he
looked to first without any objection, "The beneficium
ordinis had and has no place in improper cautionry, and
the creditor can proceed diwvect against any one or more
of the ex facle co=obligants for the whole sum due.“lo
Does the fact that the banker's obligation to the seller
is direct and ex facie principal show an indication that
improper cautionry can give an answer to the objection?
Improper cautionry allows the seller to claim the price
of his goods from either the banker or the buyer.lo
However, before he can proceed to do so the buyerw
principal-debtor must have falled to make hils payment,
Accordingly even here the banker cannot be said to act
primarily and independently of other obligations. More-

over ilmproper caubionry deoes not mean that the seller

has/

9. Ses Walker p., 923

10, Mercantile Law Amdt. (Sc.) Act, 1856, Section 8;
the benefit is excluded unless stipulated foxr in
the cautionry obligation,



has to sue the banker Ffirst. This may leave room for
the sellexr to claim the price of his goods from the
buyer in the flret place which is not pessible according
to the law of banker's commercial credit, The sellew
has to claim payment from the banker initially, and, if
the latter fails to implement Iris obligation, the seller
can then look to the bnyerll.

The second objection to the guarantee theory is the
independence of the banker's undertaking in such a credit.
The guarantee contracit is collateral to and conditional
on the principal obligation where the guarantor under-
takes $o pay a sum of money upon default of the main
debtor, The guarantor is bound to the creditor provided
the same debt remains. He is surety Jjust for the risk
he consents to take, Should hils position as guarantor
be affected by any alteration of the contract between
the creditor and the principal debtor he would be dis-
charged, "Ihe cautioner is freed by an egsential
change, consented to by the creditor without the know-
ledge or asgsent of the cautioner, either on the
principal obligation owx transaction, or in respect to

the person reliied on."12

Similarly this point is
provided by the English Law: "Any material variation
of the terms of the contract between the creditor and
the principal debtor will discharge the security e..

when/

11.5% Saffron v. Soclete miniere Cafrika (1958) 100
L.L.RRse 231 at P. 245: It is held that the
bankerts duty dis a principal one.

12. Hee Bell Princ. 259




when a person becomes surety for another in a specifie
trangsaction or cbligation, the fterms and conditions of
the principal cobligation are also the t@rms and conw-
ditiecns of the surebyship contract 4o the prejudice of
the surety, the latter will be free, it being the
clearest and most evident equity not to carry on any
transactlion without the privity of the suretvy, who must
necessarily have a concern in every transaction with
the principal debitor, and who cannot as surety be made
liable for default in the performance of a contracd
which dis not the one the fulfilment of which he has
guaranteed.“ls In addition “the c¢cautioner is entitvtled
o plead any defence agailnst the cyeditor on which the
principal debtor could wely."lh
In an drvevocable credit, on the other hand, the
banker is not released of hisg obligation if the contract
of sale between the buver and the seller becomes void
or altered. This is the consequence of the independence
of the bavker's undertaking as provided in paragraph C
of the General Provisiousand definlitionsof the U,C.P,
There is an absolute uwndertaking to pay by the banker
irrvespective of alteration of modification of the
conbtract of sale provided the conditions of the credit
are Tulfilled by the seller. Dayis in his criticism of
this point said: "Under the law relating to guarantees,

the/

13. Halsbury's Law of Inglend 3»rd Bd, Vol, 18 p. 502
No. 922

§22
ik, Bell Princ. 2513 see also Walker p. 92h



the issue of the letter of credit would preclude the
seller and the buyer from amending the terms of the
original sales contract."l5 Apart from this objection
a guarantor can avall himself of possible defences
againgt the creditor upon which the principal debtor
can rely, However, this is not the case in the credit
where the banker does not have such a right due te the
fact that the credit is a separate transactionl6.

Some modern authors raised an objection saying that
the guaranitee needs to be provéd by writing by the
guarantor omx on his behalf, Being treated as a
guarvantee the credit which is communicated to the
seller seemg to be insufficilient as such evidence and
might be met by defences based on the Statute of Frauds.,
Regarding this point Dayis explained: "the letter of
credit could hardliy be construed as complying with the
provision of section 4 of the Statute of Frauds which
requires a guarantee to be evidence by a note or memo-
randum in writing."l7

This objection does not seem to be well founded,

It is a meve technicality of Tnglish law or law of other
countries derived from or dominated by English law. It
is equivalent to S,06 of the Mercantile Law Amendment
(Scotiand) Act 1856 in Scots law. In Scotland if the

guarantee/

15. BSee Davis p, 68; also Gutteridge and Megrah p. 29

i6. Avrt., 3 U.C.P. See Delegation Theory p. 38-39 and
also Miller p. R7

17. Bee Davis p, 68; also Gutteridge and Megrah p. 29



guarantee contract is in writing, signed by or on behalfl
of the guarantor, that would constitute the contract.

No particular words are necessary to make the obligation
a guarantee, if it lg by its nature an agcessory
obligation for discharge of another's obligation,
Stoufflet was right in rejecting this criticism when

he sadd:

"De plus, le régime de la 'guaranty' détruirait
presque Ll'intérét commercial du crédit irreévocable non
par la possibilite qu'il ouvre au guarant d'opposer au
créancier l'absence de 'mémorandum dcrit'! exigd par le
tStatute of Frauds' mals du falif que la modification du
contract originaire emporte libdration du guarant."

" Btoufflet is of the opinion that the conditiom of form
required by this Statute doesmodt present any difficulty
¢oncerning an irirevocable credit since the banker's
undertaking is practically always made in writinng.

Anbther criticism in common law countries is that
the guarantee, as any other promise, needs to be accepted
by the promisee, therefore this would allow the banker
to vevoke his offer before it is accepted by the seller,
The possibility of revocation of the guarantee before it
ig accepted by the creditor is not inm line with the
irrevocable credit where it does not need to be accepted
and in the other hand it is held that the bank is bound
by his promise as soon as it reaches the sellerlge

To/

18, See Stoufflet p. 374
19.% Dester Ltd., v. Schenker & co.[1923]14 Ll.L.Rep. 586
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To argue that the seller accepis that guarantee by
conduct oxr antecedent arrangement would lead to diffie
culty and uncertainty, sincé if would, in that case, be
biunding only from the date of such acceptance., Concerne
ing this objection Davis said: "the idisgue of the letter
of credit would amount to a mere offer capable of
revocation at any time before its acceptance by the
seller-"20

Another difficulty foi common law lawyers in
adopting the guarantee theory of the credit is that it
fails to overcome the problem of lack of consideration,
According to English law a guarantee contract without
consideration isg voidal. It is hard to see that there
is any consideration moving from the seller to the banker
to make the latter bound by his undertaking as soon as
it is intimated to the &ellerggc

As Tayr as the two obJjections above are concerned,
they do not seem to cause any problem to Scots lawyers,
Accordling to Scottish law a person could be bound
lrrevocably as soon as he grants his obligation and if
he expresses this intention that obligation can bhe
enforced without consideration., It is not a prerequisite

23

of a valid contract™ .,

In/

BO, bE a~d 108
20. Bee Davis p. 68; alsc pp. 28733—and—%3, infra

21. French v, French (1841) 2 Man & G 64L; Moriey v.
Boothby (18255 3 Bing 107
22. $See Guitteridge & Megrah Consideration pp. 21-2 cuwd Sub.

23. Patevson v, Highland Railway Co. (1927) S.C.(H.L.)
32 at p, 38; see also Promise and Offer-held-open
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In conclusion one can say that to explain the
ordinary forms of credlt in terms of guarantee could
not be an answexr +to those problems arising under a
bankexr's commercial credit which presented those
_particular features, Abave all, to itreat the credit
ags a guarantee of payment for the goods by the bankew
would defeat the intentions of the parties, in the sense
that the banker undertakes a primary obligationi and
the adoption of a theory which does mot fully, or
necessarily, demand such a result, would entall the

degtruction of the business usility of the credit.



The Delegation Theoxy

The "delegation theory" ils another attempt to
provide a solution o the difficulties arising under
the irrevocable credits., It was put forward in France
by Hamelah and presented many similarities to the
assignment theory advanced in the common law countries.

Ju French law a distincetion is made between the
perfect delegation and the imperfect delegatione Art.
1275 Code Civil readsit "La ddldgation par laguelle un
débiteur donne au crdancier un autre débiteur qui
atoblige envers le crdéancier, n'oplre point de novatiaﬁ,
ai le créancier nta expressement déclare qu'il entendaid
décharger son débiteur qui a fait la délegation.”

The perfect delegation does not have a meaning of
assignment but a novation which discharges the délégant,.
In other words the ddéldgant is released Ffrom his liability
when the ddlégatalre accepts the déldgué's undertaking
in his favour, The novation ftakes place when the
creditor agrees as such and the intention of novation
must be clear otherwise it will fall in the category of
the delegation imparfaite, In the latiter case the
delégataire does not have an intention of a movabion
of the contract, the ddldgué is bound to him at the
first place but in case when the délegue Ffails to pay
him, he still bas right of recourse to the délégan%gﬁ.

Hamel/

2k, Hamel in a note on the decision of the Cour de
Cassation Rep. 206,1,1926; Dalloz Rev, 1926 1 at
Pe 201

25, See Stoufflet pe 3773 Thayer 1047



Hamel suggested that the déldgation imparfalte can
be of assistance in giving an answer t0o the problem
ralating to the irvevocable credits, There is a great
resemblance between the délégation imparfaite and the
irrevocable credits in both the functioning and the
legal relationghip arising thereunder,

The independeunce of the banker's undertaking which
cannot be encompassed by many theories or even by the
agsignation theory is provided by the delegation theory,
Concerning this point Stoufflet explained that in the
game way the banker's undertaking in favour of the
seller is independent of the buyer and banker relationw
ship, the undertaking of the deéidgué towards the
délégataire is independent of the ddldgant-délégué
relationship., The cause of the obligation which +the
bankerudélégué undertakes in favour of the sellere
delégataire is derived from the contract between the
banker-délegué and the buyer~délégant. In most of the
cases the banker-delegué does not know the sellerm
delégataire. The lakter is a stranger to the relation-
ship between the déldgué and délégant and is not
concerned with it. He is concerned only with the
obligation that the bankerwddldgué undertook in his
favour. Thus, according to the French delegatlion theory,
the banker-deélégué cannot vraise against the seller
déldgatalre defences which he has against the buyer-
délégant, and the nullity of buyer-geller relationship
ar non performance of the buyer-délégant's obligation

will/



will not give any right to the bankerndélégué agailnst
the sellerudélégaﬁair926.

The imperfect delegation presents idits dissimilarity
Ffrom a form of guarantee in the sense that it gives a
principal obligation teo the bankermdélégué. The banker
undertakes to bilnd himself regarvdless of the buyer's
failure to pay and in addition this obligation is not
ancilliary to the wvalidity of the buyer and seller
relationship., The view that the seller can look to the
buyer in the case when the bank fails to pay differs
Trom Joint and several liability because "each debtor
is subject to a different cause of action, only interw
related by the same subject mattery upon payment by one
the other is liberated.“27

Although the ¥Fyrench imperfect delegation reveals
that 1t can provide a satisfactory answer to the autonomy
of the irrevecable credit®®, it is still inadequate bo
comply with all the fundamental requirements relating
o ‘the functioning of the irrevocable credits. Thoe
seller-délégataire has to give his acceptance to tho
delegation of debt before the relationship between
déldgué and délégataire becomes binding, $So, in

consequence/

26, See Stoufflet pp. 378-9

27. See Kozolchyk p. 5863 Asquini N.S.S, at pe. 239
et seq.

28, It gives ripe to a new obligation between the
banker-délégué and the seller-ddldgataire. I%
regsembles novaition except it does not exbingulsh
the déldégani and déldgataire velationship, See
Rep., Civ. Délégation pp. 1l2-3, Dalloz Encyclopedie
Juridigue,



consequence, the moment of the establishment of the
lrrevocability of the credit which dis of great impoxrte
ance in the banking businesgs would be defeated, Thus

it is not omly the promise to be bound irrevocably by

the banker which eseonstitutes the contract but the séller-
délégatairetdsacceptance must be given. Consequently

the déldgue can withdraw the delegation before the
délégataire's accepbtance. However, the irrevocability
of the credih takes place only when it reaches the
sellerag.

It is suggested that the déldgataire's silence
after the delegation of debt has been communicated to
him can amount to an éacepﬁauce, the consent is shown
by the laclk of protest of the sellergo. Stouffiet is
not satisfied with this suggestion; he said that the
time of the irrevocability would not be clearly ascer-
tained, It would come into effect only from the date
on which the silence could be so deemed, Stoufflet
seems Lo point out rightly this view although the
objection is not very sitrong,

The difficulty arvises from the lapse of time
between the communication of the delegation and the

&eller»délé@ataire'a acceptance, One could say that

the/

29, See Stoufflet pp. 381l-~23; Thayer p. 1047; G, Fridel
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the gellerts antecedant acceptance would solve the
problem. However a difficuldy still arises, if the
geller i supposed to communicate his assent in advance
that he will acgept the delegation,; the banker-seller

. would become binding bhefore the geller is informed of
the delegation,

Another objection which is put forward against
most of the theories is that the delegation does not
correspond to the intentlon of the parties who do nof
see the operation of the credit as s delégation
imparfaite of a debtglv

In Sgots law the delegation would be a form of
the perfect delegation in French law. It is "a speciles
of novation achieved by changing of debtor, discharging
the former but in other respects leaving the obligation
unalterad."sz It gould not be a help in explaining the
credit agwghen in the novation theory although there is
great similerity between them, The conditions and time
when the credit contract begomes binding are still open
to objection and, in addition, the seller would be subject
to all the defences such as fraud, error, duress and
undue influence which might have existed between the
seller and the buyer. This would defeat the purpose of

the irrevocable credit,

In/

31, See Thayer p. 1047-8; Chevalier, Juris Comm, de
Bruxelles (1934) 93, 98 says: "Nous devons
reconnaltre que ces systemes compligués ne
repondent ni & la réalitd des failbts, ni a la

volonte des parties."
(7 &d. &70

32, See Walker p. 608% Erk IIT, 4, 223 Bell Prin s.576;
Gloag p. 258
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In conclusion 1t can be said that the French
delegation theory can set out in a satisfactory way
the independence of the ilrrevocable credit and give a
move satisfacbtory answer to the problem than the assiligne
ment theory., Nonetheless, it ds still foreign to the
nature of the credit, and it fails to give an answer
o the conditions, +time or consequences, when the

credit contract becomes binding,
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The Perggnal Barmor Estopgel Theurg

The theory of personal bar by representation was
algo suggested for the solution to the difficulties
arising from the ilrvevocable credit, This attempt was
only put forward in common law countries and wag found %o
be an lnadequate solution to the problemBBn

Rankine on Personal Bax remarksgaz
"It calls up in the mind of the pleader such as re

Epp——.

interventus, homologation, ratification, adoption,

acguiescence, taciturnity, mora, delay, waiver, standing
by, lying by, holding oub, and other phases of conduct
»e2e It may proceed by preventing disclaimer of title, ov
by preventing repudiation of an agreement instructed
aliuvnde though informally; ox it may lead to the infer-
ence of implied consent. In each case it operates by
conclusively intercepting or shubting out all contrary
pleas and proof,¥

The Farl of Bixkenhead L.C. sunmarized the personal
bar principle in Gatty v. Maclaidne as Tollowss

"fhe rule of estoppel ox bair, as I have always
understood ity is capable of extremely simple statement,
Vhere A has by his words or conduct justified B in
believing that a certain state of fact exists and B has
acted upon such belief <o his prejudice, A is not

permitted/
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permitted to affirm against B that a different state
of facts exdsted at the same time.“js

When applying the personal bar theory to the credit
it ig set out in these terms: "When the banrker issues
an drrevocable credit, he thereby represents. that he
has in hand from the buyer sufficient money +to meet the
seller's draft and that, in conseqguence, he is there-
after prevented or sstopped from denying that he holds
his money impressed, as it were wiith a trust on behalf
of the seiler."36

According to the theory the banker who issues the
credit to the seller represents that he has acgulred
funds or i%s equivalent from the buyer to meet the
sellex's draft., Accovrdingly he is barred from denying
this, The banker would be in a position similax to the
buyer's agent.ﬁ7 It is difficult to say that this argu-
ment can give a satisfactory aunswer to the iights and
liability of the parties arvising under transaction
involving idrrevocable credits. Also it is said that
the doctlirine of personal bar or estoppel is not itselfl,
as a rule, the basis of a cause of action, although it
is a principle commounly Found in many branches of law,

and in both England and Scotland,

Depending/

35, 1921 S.C.(H.L.) L at ps 7
SHee allye
36, See Davis p. 683 Guitteridge and Megrah p. 29;
Miller p. 29

37« To treat the baunker as the agent of the buyer:
see objections in the Agency Theory b. infra,
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Depending on the terms of the contract entexred into
between buyexr and banker, funds may be lodged with the
banker for the purpose of the credit. This constitutes
a condition imposed by the banker on the buyer where
financial soundness is unreliable, In this case there
iz an actual receipt of money by the banker and in
addition there is an acceptance by the banker to meet
the seller's draftse. In practice the buyer does not
put the banker in funds, the latter advances his own
money and wlll claim jildentification from the buyer at
a later stage. This is one of the major purposes of the
banker's commercial credit. It allows the buyer t{to take
advantage of +the facllities provided by the credit.

Thus the theory of personal bar is somehow incounglstent
with the normal use of the credit, There is a false
presumptlion that, in issuing an irrevocable credit, the
banker has in his possession the buyer's money and that
there ig the banker's acceptgpce of that money to meet
the seller's drafts. This cannot be true in most casessa.
The issue of the credit gives a right of action to the
seller but the terms of the credit are not equivalent
to the banker actually having the buver's money in his
possession, "This view is manifestly insupportable in
the light of the mercantile use of the credit."39

The/ .

38, Bee Davis pe 703 McCurdy p. 584 and sub
39. See Miller p. 29; Gutteridge and Megrah p. 30



The argument of estoppel was illustrated by the
case Morgan V. Lariviéreao where it was vejected, The
main facts of the case are as foblows:

Lariviére entered into a contract with the Ffrench
authority Ho supply them with ballecartridges. The Trench
authority arranged a credit with Morgan, the appeilants,
who acted as financial agents and issued a special
credit of the sum of £40,000 in favour of Larivioére,
the defendant, in these terms: "We are iunstructed by J,
delegate of French authority to advise you thalt a special
credit for the sum of £40,000, equivalent to one million
francs, has been opened with ugs in your favour, and that
it will be paid to you vrateably as the goods are delivered,
upon receipt of certificate of reception issued by the
FPrench ambassador or by d.* A dispute arose between
the French government and Lariviére which caused the
cancellation of the credit before the residue of £40,000
had been paid. Larivigére sued Morgan for declaration
that the fact of issuing a credit in his favour was a
reprosentation that Morgan had the gum of money sitipulated
in the credit in his favour and that Morgan was barred
fyrom denying this. The plaintiff's counsel argued for
an estoppel in these wowds:

"The declaration that they had opened a credit in
favour of the vespondenlt was a declaration that they
had contyrol over a fund of a certain specific amount

appropriated/
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appropriated 0 a certain specified purpose, Surely
that is the declaration of a trust as to that speclfied
fund, and show that the fund itself was impressed with
a trust. The Appellants could not afterwards deny
what they had thus wiritten eee ¥

Lord Cairns disagreeing with this view saild in
his decigion:

"What is there in this letter which constitutes an
eguitable assignment, or what is there in 1t which
impresses with a trust any particulay sum of money? I
gan Ffind no expression in this letter which could
authorise such a conclusion., It appears to me to be
simply a statement by a banker that he has opened a
eredit under instructions in favour of a particular
POrson ... bul a orvedit of that kind may be operated
upon also by means of chegues, oy it may be operated
upon by simple demands, in any form, for the payment of
the sum for which credit has been undertaken to be given
see I read this letter as being nothing more than
this: a statement by bankers to a tradesman who
supplies goods to a customer of the banker that they,

a banker on behalf of thelr customer, will act as pay-
master to the itradesman up te a certain amount of money;
but thaé, in order to call upon them to act as paye
magters, he, the tradesman, must bring with him a
certain cevtificate showing that the goods have been
delivered to their customer. In a transaction of that
kind there is nothing of egquitable assignment, there is

nothing/
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nothing of +trust: and it appears to me that any banker
who had given an undertaking of that kind would be very
much surprised to find that it was held that certaln
portion of the fundg of his customer in his hands had
been ilmpresgsed with a trust, had been cequltably assigned,
and had, in fact, ceased to be the money of the customer,
and had become +the money of the tradesman who was to
supply the goodg."

Another objection 1s that according to the estoppel
theory, the problem of the time of the idirrevocability
of the credit arises. The legal relationship will not
exist until the credit has been communicated to the
seller and the banker knew of the sellert's changing
posgition on the faith of the credit. During the period
between the issuing of the credit and the acknowledge-
ment of the sgeller's acceptance there is a time lapse
in which there is no Juris vinculum between banker and
seller go this would allow the banker %o revoke his
undertaking and free himself from his Liabilities.

This is not in line with an irrevocable credit where
the banker is bound as soon as it reaches the seller's
handhl.

The application of the personal bar theory does
not provide a satisfactory answer to the problem, It
is unreal and does not correspond to the true intentions

of the partles. On the other hand as the personal bar

is/
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is not the basis of the cause of action, it would be
bhard to apply it to the credit constituting by its iddue
an absolute undertaking and binding the banker  at its

intimation to the seller.
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Ine _4zsigument Theory

The Assignment theory has also been invoked in
order to give an explanation of the banker-seller
relationshipe. This attempt was advanced by MeCurdy,
an American author, who thought that it was given
substantial support in both English and American casesha
Thils theory suggests that when a contract is entered into
between the buyer and banker, the benefit of the contract
iz assigned to the seller with notice to the bauker,
"There is some indicatlon in the English cases, and in
a Tew American sases, that the direct and indirect types
of irrevocable import letters of credit might be treated
as contracts between the lssulng and drawee banks and
the buyer with an immoediate assigoment by the buyexr to
the seller."us

This theory is said to be illustrated and supported

by dicta in an English case Re Agra and Mastberman's

Banlk, Ex parte Banking Cnrporationau where Agra and
Magterman's Bank issued a general letter of credit to
Dickson, Tatham & Co, in these words: "No, 394, vou are
hereby authorised to draw upon this bank at sgix months!
sight, %o the extent of £15,000 steriing, and such drafit
I uvundertake duly to honour on wepresentation. This

credit/

k2, See McCurdy p. 583
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credit will remain in force for twelve months from this
date, and parties negotiating bills under it are
requested to endorse pariiculars on the back thereof.
The bills must specify that they are drawn under credit
no. 394, of the 31lst of October 1965," Under his letter
Dickson, Tatham & Co, drew bills for £6,000 and dise-
counted them with Asiatic Banking Corporation. The
transactlofin were done according to the requisition,
Both Agra and Mastermant's Bank and Asiatic Banking
Corporation went into liguidation, The iiquidator of
the Asiatic Banking Corporation claimed from the
liguidator of Agra and Masterman's Bank for the sum
drawn on them by Dickson, Ththam & Co, The liquidator
of Agra and Masterman's Bank opposed these claims saying
that Dickson, Tatham & Co, were indebited to them to an
amount exceeding the amount on the bills., The fact +that
the liquidator of Agra and Mastermant's Bank tried to
set off the c¢laims in that way did not find favour from
the court, They could not deny their liabllity because
there was a binding contract concluded between Agra and
Masterman's Bank and Asiatic Banking Corporation and
the debt by Dickson, Tatham & Co, was independent and
unaffected by the contract between these two banks.
During the cours$e of his Jjudgment Cairns L.J. said:
"But assuming the conitract to have been at law a countract
with Dickson, Tatham & Co., and with no other, it is
clear that the contract was in eqﬁity assignable (if
assigument were needed) to the Aslatic Banking Corporation,

and/
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and to have been by the writers of the letter intended
to assign them, the engagement of the letter providing
for the acceptance of the bilis.®

The Lowxd Justiqe then explained that the defendants
gould not raise againgt the indorsees defences which
they have against Dickson, Tatham & Co. sinee the
parties intended the assignment to be free Ffirom equities:
"Generally speaking a choge in action assignable only
in eguity must be agsigned subject to the squities
exlsting between the original parties to the contract,
but +this is a vule which must yield when it appears
from the nature ox terms of the contract that it must
Have been intended %o be assignable free from and une
affeoted'by such equities." The implication of this
sbtatement might seem to be that to separate the assigi-
wtent from the equities dis to take the trangaction so far
out of the general concept of assignment that by define
ition the "a&signmenﬁ"is not an assignment at all in
the ordinary legal sense, This is commented on by
Finkelstein: "It has, however, beeon held that this
rule is sufficiently modifled in this type of case as
to cut off equities between the original parties. By
doing so, the couvt has destroyed that essential
characteristic of an assignment by which it is dis-
tinguished from the negotiation of bills and notes.
So altered, it can scarcely be considered to constituting

any lounger a theory of assignment, but rather be deemed

an/



i
an entirely new legal ,p;s.":i.zac:tp:i.e."!5

Although it is said that there is some indication
that the assigunmeunt theory is supported by dicta in Re
Agra, it dis unot clear how this case could be applied
to solve the problem of the banker seller velationship,

The first objection is that dicta in Re Agra deal
only with a general credlt which is addressed by the
issuer +to anyone who cares to accept it. However, in the
modern operation of the credit, the credit is in practice
a special one which is addressed to a named beneficiary
and perhaps restricted in its operation to a gpecific
bank, Regarding this point it is said: "while that
explanation may be supported by dicta in Re Agra and
Masterman's Bank ex parte Asiptic Banking Corporation,
that case was conceryned with a general le tter of credit."46

According to the case above the credit ls delivered
to the seller~benefliciary by the buyer, This is not
the ordinary functioning of the c¢redit where the buyer
arranges for the credit with the issuing banker who
advises or seunds it to the named beneficiary directly
or through the intermediary bank, The credit does not
come to the buyerts hand iunitially in ovrder to be sent
to the beneficiary. The application of thils theory will
lead to the distortion of the facts of the credit.u7

The/
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k6. See Miller p. 303 also Davis p. 71

k7, See Davis pe. 713 Gutteridge and Megrah p. 31;
Miller p. 30; Komolchyk ppe. 586=7; McCurdy p. 583



D

The second objection is that, as to the effect
of the assignation, the asslgnee is placed in the
‘shoes of his cedent, he iz entitled to exercise the
right which the cedent had under the contract and is
subject to any défence which the debtor had against
the cedent: assigﬁatuﬁ utitur jure auctorisaa.
Accordilngly the seiier is provided with the right
assigned and subjected to any defence which +the bank
may have against the biuyer prior to the notice of the
asgsignment. Thus frauds by the buyer in the inception
would wvitiate the transaction between banker and seller
o the latter's detidlment. This would destroy the
independence of the credit and will be incompatible
with the true position of the seller in aun irrevocable
credit.

tonsidering the effect of the assignment, one
may wonder whether according to this theory the seller~
assignee is really placed in the shoes of the cedent
or not. Is the selleris positlon towards the banker
under the credit the same as the buvei's position
toward +the banker under the contract for ithe arrange-
ment of the credit? In the bankerw—gseller relationship,
the seller has his right ageainst the banker Ffrom
the latter's abselute undertaking in his

favour/

418, See Bell, Prin, 1468; Stair I, 10, 16;
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favour but according to this theory the sellert's right
emanates as a result of an assignment subject teo any
defences avallable to the banker against the buyer.
The seller's right is not identical in these two
circumstances. One can say that there is no question
of assignment in the credit and it is wrong to say
that the contract between banker and sellexr comes into
existence as the result of an asslgnment,

The assignment theory is still far from providing
a good answer to the problem, It strains the Ffacts
and places the seéller in the buyer's shoes concerning
right and liability arising from the buyer—ba@ker
relationship, It defeats the parties! intentions
since there is no evidence to suggest that the buyer
intends to assign the credit to the seller and, further-
more, the letter of credit does not prove it, A similar
attempt under the Déldgation imparfaite, advanced by
Hamel, a JFrench author, is recognised to be a better

attempt as seen in the gsecond theory above.,.
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The Novation Theory

The main objection to the assignment theory, that
the seller would be subject to any defences which the
banker bhas agalnst the buyer , did not escape Mccurdya9.
He, then, advanced another argument under the novation
theory., He says:

"In order to preclude the setting up of these
defences it would be necessary to go a step further
and find a novation assented fto in advance by the
seller."so

Then he explaing:

"Defences againgt the buyer-~assignoer which exist
at the +time of the novation could not be avalled of
against the geller-assignee by the obligor-bank even
though the obligor- bank were ignorant of them at the
time of novation."51

In application of this theory the operation of the
credit 1l described in these following words: "when the
contract of sale stipulates for the buyer arranging the
issue of an irrevocable credit, it is implied in the
contract of sale that on the credit having been issued,
the contract of sale dlsg with the seller's consent
novated so that the buyer drops out of the contract

and/
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and his place is taken by the issuing bank which then

undertakes his obligations."52
This theory shows that the contract of sale as a

whole is novated and not Jjust the buyert!s obligation to

pay the price of the goods, While this theory could

give a solution to the independence of the irrevocable

credit as MeCurdy said above, 1t produces other problems.

The banker, who is only under obligation arising from

the credit contract, is involved in the whole contract

of sale. It is still very difficult to say that this

theory can be accepted as a good answer to the problem.
One of the objectlionsg to the adoption of the novation

theory comes from the discharge of the buyer's obligation

under the contract of sale by the substitution of the

banker's obligation. The buyer drops out of the trangw

action and a new contract is entered into on the same

terms between the baunker and the seller. The buyer

would be completely free from hils obligation and therew

fore the seller will be precluded from seeking recourse

againgt the buyer when the banker fails to pay the price

of the goods., However, in the ordinary operation of

the credit, the seller does not release the buyer from

his liability to pay the price under the contract of

sale by demanding payment under a banker's credit53.

The/
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The buyer, in consequence of the discharge, would
lose all his rights under the contract of sale and
therefore he cannot insist on complete or exact
performance of the contract er reject goods sent to
him by the seller in a case where they do not conform
t0o the provision of the contract of sale or if fraud
exists on the part of the seller54. In addition, the
buyer will lose his irights against the banker who does
not act in strict compliance with his instruction,
lees makes payment against documents not stipulated in
the letter of epredit,

This theory would also affect the banker's position,
As the buyer drops out of the contract and is substituted
by the banker, the latiter would become involved with
the contract of gale. The goods despatched by the
seller under the contract of sale will fall in the
bankerts hand, The latter would be involved in dealing
with the goods. "PFurther, the theory brings the banker
on the scene in the capacity of a dealer in commoditieg,
a role which he should not be called upon, and usually
does not wish, +Ho play‘"SS

Apart from the above objection it is also difficult
to see how the sellert's consent ig obtained for the
novation of the contracit. One may argue that the

contract/
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contract of sale between buyer and seller could amount
to the seller's consent. This cannot be true since
the contract of sale normally provides for the payment
of the goods by a banker's credit. There is no
indication of the seller's consent that the buyerw
would be freed from his obligations and substituted by
thﬁabanker56.

The novation theory is a presumptuon of the facts
in orxder to give an answer +to the difficulties arising
under an irrevocable credit, It could solve some partd
of the problem but its adoption would lead Lo the
distortion of the true facts of the credit, The buyer
would drop out of the transaction and have no rights
against either the banker or the seller, the banker
becomes involved with the goods of the contract of sale
and the seller logeg his right against the buyer +to
pay the price in a case where the bank fails to do so.
In applying this theory the true nature and the purposes
of the credit would be desiroyed and the intentions of

the parties defeated,

56. See Gloag pp. 250-9, 724-~5



The_agency Theory

Other attempts to scolve the diffilculties arising
under the irrevocable credits are made under the agency
theory. 7Two suggestions had been advanced: firstly,

the buyer acts as the agent of the seller and, secondly,

the banker acts as the agent of the buyer.

(a) The buyer : the agent of the seller

Gutteridge and Megrah, who suggested this theory,
sald that when entering into the contract of sale, the
seller may be deemed to authorise the buyer to act as
his agent in arranging ithe payment in the manner
stipulated, They explained their argument in these
following termas " 4.2 what is it that is in the
contemplation of the parties when a commercial credit
is dgsued? The cardinal feature of the transaction is
that the seller isg mot conbtent to rely on the buyer's
ability on readiness to pay the price, but insists on
payment belng made in such a form as will obwviate the
possibllity not mevely of any dangeyr of the buyver's
insolvency, but also of any resort to chicanery for ihe
purpose of delaving oy defeating payment. The seller,
is, therefore, willing to make a contract of sale only
on the basis that the buyer will procure an independent
promise of payment made by a banker of indisputable
lntegrity and solvency. The burden of arranging for
this mode of payment is one which musit obviously fall on
the buver, If a contract of sale ils entered into in
these circumstances there does not seem to be any reason

why/
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why 1t should not be held that the buyer has the implied
authority of the seller to arrange for payment of the
price to be made in the manner stipulated for, Therew
fore a buyer who, at the instance of the seller, procures
the issue of an irvevocable credit in favour of the
seller, may be deemed to acl as the seller's agent fow
this purpose, and there comes inteo existence a contract
ancillary to the contract of sgale, by which the banker
promises to pay the price o the seller in consideration
of a promise by the seller to place him in possession

of the documents of title of the goodﬁ."57

Apparently this theory filts better with the facts
of the opevation of the cvredit from the contract of sale
to the issue of the credit than any theories discussed
above but nevertheless it still remains open to
objections.

Adecording to the General Provisions and Definitions
of the U,C,P. it dis difficult to see, as in most of ﬁhé
theories, that the theory could solve the problem relat
ing to the independence of the credit. The buyer,
according to this theory, is acting in the capacity of
the sellertsg agent and not in his personal capacity in
arranging the credit. 8Should the buyer's delicts owx
frauds occur in the performance of his duty, the sellerx
would be liable thereunderﬁa. This will ot be in line

with/
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with the credit which, by its nature, is an independent
and separate transactiansg.

Another difficulty arises from the time-element.
According to Ellinger: '"The agency theory conflicts
with the element of time. It would vender the contract
between the banker and the gseller complete as from the
time of the opening of tﬁa irrevocable credit,; il.e.
when the banker acta on the application form of the
buyer-agent, and not from the date of recelpt of the
jrrevocable credit by the seller."éo According to
this objection the time of the irrevocabillity of the
eredit comes into existence eariier than the usual
time, i.e. before the credit reaches the gellex's hand,

In addition to the above criticisms many authors
are of the opinion that the agency theory would lead
t0 the most unsatigfactory consequences from the poinit
of view of the seller, The seller would be liable Tor
his agent's delict in performing his dutyél, or if the
buyer fraundulently misrepresents the solvency of his

principal for the idissue of +the creditéa.

Regarding
this point Pavie said: "The objection to this theory
is that i+ does not obviate, but rather encourages,
tresort (on the part of the buyer) to chicanery'. If

the/

59, Section C of the General Provisions and Definitions
of U.C,P., supra

60. See Ellinger p. 65
6. See VWalker, Delict pp. 137-8; Walker Princs. p. 727
62. See Gloag ppe L97-8; Walker princs. p. 719
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the buyer is the seller's ageni, then the seller is
liable for all torts committed by his agent, the buyer,
in the ordinary course of his employment, even though
the foxrt be committed by the agent for his own benefit.
Hence, if the buyer, in negotiating this ancillary
contract with the banker, were guldty, for example, of
fravdulent misvepresentation - it may well be as to
the probity or solvency of the seller - the seller
would be liable %o the banker for that fraudulent mige
representation, a liability which might offset the
liability of the banker to make payment to the sallar.éﬁa
In considering all the difficultlies encountered
by this theory, one could say that 1t cannot provide

what the parties to the credit bargain for and is unable

$o answer piroblems avising undey the lrrevocable credit.

(b) The banker s the agent of the buyer

The 3eccﬁd theory under the agency conitract,
originally advanced in the c¢ivil law countries, suggests
that the banker, in acting according to ithe instructions
given by ithe buyer, is desmed to perform a dulty as agent
of the buyewr.

Like the previous agency theory this theory fits
well with the Ffacts of the credit. It ig a matiter of the
congtruction of the credit itselfl, It seens eguivalent
to agency il the banker is following the instructions

ghven/
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given by the buyer when he opens the credit, verifies
the documents required thereunbder and honogrs the
sellerts drafts in compliance with the terms of the
credit,

Tn 'rench law, the agency theory falls in the
scope of a ﬁmandat" which is described in Article 1984
of the "code cilvil® in thease terms:

"Le mandat ou procuration est unr acite par lequel
une personne donne & une autre le pouvoir de faire
gquelgue chose pour le mandant et 6l son nNom,

Le countrat ne se forme que par IL'acceptation du
mandataire,®

It is true that there is a resemblance betwooen
these tweo ingtivutions. However, a difference emerges
between an agent performiug his duty and the banker's
issuing an irrevocable credit, Unlike an agent, the
banker acts in his own name as a vrincipal, It is an
abasolubte undertaking on his part in the seller's favouréqo
If there ls a contract of agency between the buyer and
the banker, the latiter would enter inte the contract
with the seller in the name of the buyeruprimcipa165.

I/

64k, Art. 3 U.C.P, ¢
65, See Stouffled pps. 370-1, ope. cit.
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In conclusion, one can say that neithexr approach
of the agency theory gives an adequate solution to the
problems arising under the irrevocable credits. The
application of these theories would defeat the purposes

of the bankert's commercial credit.



Ihe Jus Quaesitum Tertio Theory
In the ordinary case, in contract, the general

rule is that parties to the countract alone have a

right to enforce it The third party does not have

any tiltle to sue regardless of any benefit he has in

itéé. However, there are exceptions in which the pariy

foreign to the contract can acquire that right such as

jus quaesitum tertio. This is recognised differently

in the countries of different legal syvstems., In the

discussion of the Jus quaesiftum tertio theory, an

attempt is made to determine how adequate its application

would be to give an answer to the problem arising firom

the commerciadk credit in England and in Scotland,

(a) The jus quaesitum tertio theory in English law

The significance of the Jjus gqguaesitum tertio or
the contract for the benefit of the third party theory
is that there is a contract entered into by the buyer
and the banker for the benefit of the seller who is
foreign to it and according to this theory the sellerm
would be allowed to enforce or sue under the contract.

The main difficulty in adopting this theory in
England is that the English courts still reject the jus
guaesitum tertio as a valild ground to give the third
party the right to sue or enforce the contract. An
agreement is not a binding contract unless it is made

under/
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under seal oy for some consideration and the problem
arising in this theory is 4o show thevre is a privity
of contract and the consideration moving from the
sellere~promisee., This point is clearly sitated by Lord
Haldane in the following terms: "In the law of England
cartain principles are fundamental, One is that only
a pergon who is a party to a contract can sue on it.
Our law knows nothing of jus quaesitum tertlio arising
by way of contract.“67
However the theory of Jjus quaesiium tertio has ilts
ovigin from the decision of Denning L, J. in Smith and

Snipes Hall TFarm Ltd. v. River Douglas Catbchment Qoardéa

where the right of the third party to enforce the
contract was discussed. The Lord Justice explained i%
in the affirmative:

" .. & man who makes a deliberate promise which is
intended to be binding, that is to say, under seal or
for gogd congideration, miust keep his promise, and the
court will hold him to it, not only at the suit of the
party who gave the consideration, but also at the suilid
of one who waé not a party to the contwract, provided
that it was made for hig benefit and that he has a
sufficient interest to entitle him to enforce it,
subject always, of courge, to any defences that may
be open on the merita,"

Bxplaining/

67. Dunlop Pneumatic Tyre Ce. v. Selfridge (1915)
A'G. 8“’7

68, (1949) 2 K.B. 500; See Ellinger p. 49




Explaining the meaning of a sufficient interest he
went on;

"Whilst it does not include the maintenance of
prices to the public disadvantage, 1t does cover the
protection of the legitimate property, rights and
interests of the third parson, although no agency onr
truét for him can be inferred., It covers, therefore,
rights such as these which cannct justly be deniedj the
right of a seller to enforce a commercial credil issued
in his favour by a bank, under contract with the buyer;
LN “69

This statement was gquoted by Gutteridge and Megrah

with approval in 195570 but this point was abandoned in

196271 in view of Adler v. Dickgon and Green v. Rugsell,

McCarthy (Third Payty)72; in the latter case the Court

of Appeal refused to follow Penning L. J., preferring

the wview of Lord Haldane, L. C, in Dunlop Pneumatic

Tyre Co. Vv, ﬁelfrﬁlg?j.

After the decision of the House of Lords in Midland

Siticone Ltde v. Scrutton Ltd.7u

it/

and Besgwilck V. Beswick75

69. Tbid at p. 515

70. Gutteridge and Megrah, Law of Bankers' Commercial
Credits 2nd ed., 1955 at pp. R5-26

7ls oOps cit, 3vrd ed,, 1962 at pp. 27-28
72. [1959] 2 Q.B. 226

73« supra

78, (1962) A.C. 446

75. [1968] A.c. 58



it was wrecognised that what Denning L. J. observed in

Smith and Snipes Hall TFarm Lid. ve. River Douglas Catch-

ment Board76 about the right of the third party to the
contract cannot be regarded as good law. The general
principie concerning this argument stated by Viscount

Haldane, L.C./! was reaffirmed in Scrutboms Lbd. V.

Midland Silicone Ltde: " 4.0 If the principle of Jjus

gquaegltum tertio is to be introduced in our law, 1t
must be done by Parliament aftber a due consideration
of its merits and demerits. I should not be prepared
to give 1t my supportv wilthout a greater knowledge than
at present I possess of its operation in other systems

¥
of 1ag?g‘%buone who is mot a pairty to a contract can
sue or be sued on it or take advantage of the gtipulations
or conditions that it containﬁ."78a.The English courts
are still unwilling and reluctanlt to adopt the principle
of jus quaesitum tertio recognised by the law of other
countries which do not adopt the doctrine of conslder-
ation or priviity of contract,

Some authors trlied to set out that the principle
of jus quaegitum tertio has been accepted in the law of
England by interpreting the decision of the Court of
79

Appeal in Begwlck v. Begswicgk

a/

where a deceased Beswick,

76. [1949] 2 X.B. 500, supra

77« Dunlop Pneumatic Tvre Co., Ltd, v, Selfridee & Co.
Ltd.,, supra cit. p,

78. Supra, per Viscount Simonj p.&%é%@pyﬂ‘ﬂ.&k&./gwﬁ%wﬂ .
Mﬂuwi.f af P “@93 .
79. [1968] A.c. 58




a coal merchant, assigned by agreement to his nephew

the assets of his business and his nephew, the defendant,
undertook to pay him £6,10s, per week during the rest

of his Llife and to pay his widow an annwity of £5 per
waek after his death. The defendant nephew made one
payment of &5 to the widow of the deceased and refused
to make furthexr payment.

In an action by the widow both as administratrix
of her deceased husband's estate and in her personal
capacity for the enforcement of the agreement the Court
of Appeal held: " .., no third person can sue or be
sued on a contyract to which he is not a party ... but
where a contract is made for the benefit of a third
persoil who has a legibtimate interest to enforce it, it
can be enforced by the third party in the name of the
contracting party or Jjointly with him; or « if he refuses
to Jjoin = by ad&ing him as a defendant,"

When the case was appealed to the House of Lords,é&%&
Reid, . 4rds made clear the right of the widow of the
deceased in astating: "Applyilng what I have sald to the
circumsitances of the present case, the respondent in
her personal capacity has no right to sue, but she has
a right as administratrix of her husband's estate to
require the appellant to perform his eobligation undewr
the agre@ment."go

it/

80, Beswick v. Beswick, supravgﬁ‘VA~V%,



It is clear that English law does not know any
right of the third party arising from the principle
of jus guaesitum btertlo, Thus it would be wrong to
consider the seller's right under lrrevocable credits
by this principle as far as Engllsh law is concerned.
Concerning this poiut McCurdy said: "Indeed, to constiue
the letter of credit as a comntract for the benefit of
the seller would not only igunore the intention of the
partiea but would be unfortunate in ite business resulis.
iil Tngland and in some American states the seller as
beneficliary could maintaln no action against the issuing
oy drawee bank., fven in Jurisdiction where he can
maintain an action at law in his own name his rights
are derivative, and congequently he would take the
benefilt of the conitract subjectto all the defences
which the ilssuing and drawee banks had against the
buyer. Thus fravd in the inception, supervening fraud
fallure of consideration, insolvency of the buyer,
would all be defences avallable o the banks., Both
from the sgeller's and firom the buyer's point of view
this resgult would destroy the value and the usefulness

of the irrevocable letter of credit¢“8l

(0)/

81i. See McCurdy p. 573; also Thayer pp., 1039-40;
Mead p. 302
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(b) The jus quaesitum tertio theory in Scottish law

Jus quaesitum tertioyras a stiriking conitrast to
Baglish law, is a well kihown and accepled principle in
the law of Scotland, Scottish law vecognlses that the
partiea to the contract can agree to confer the benefit
of it on the third pavty and the latter mcquires a
right to sue for the enforcement of the contract. I6
ig free from the doctrine of privity of conitract and
cgonsideration,

Regarding Jjus quaesitum tertio Stair observed;

"It is likewise the opinion of Molina, and it quadrates
with our customs, that when partles contract, if there
be any article in favour of a third party, at any time,
est Jus quaesitum tertio which camnnot be wrecalled by
gither oxr both the conitractors, but he may compel
either of thewm to exhibit the contract, and therefore
the obliged may be compelled to perform. 8So a promise,
though gratuitous, made in favour of a third pariy,
that perty albeldt not present or accepiting, was found
to have right ﬁhereby.“gz

Stairts opinlon concerning the recovation of the
consract for the benefit of the third parity was conside

eved in detail and rejectod by the House of Lords in

Carmichael/

82. Stair I, 10, 5; Stalr quoted Ffour cases to support
his argument in which Jjus quaesitum was recognised:

Supplicant v. Nimmo (1627) Mor, 7740; Renton v.
Aiton (1634) Mow, 7721; Ogilvie v, Ker (166L)
Moxr, 7740; Irving v. Forbes (1.676) Mor. 7722
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Carmichael v. Carmichael Exri where the Jjus isg

stated to become idrrevocable when it is communicated

to the third party by any pavity to the contracht or in
some other way. Iun his Jjudgment Lo®d Dunedin said:

"The only rule to be deduced is that the mere expression
of the obligation as glving a 'jus tertio' is not
sufficient.“85 Thus, accordingly, the jus becomes
irvevocable in wvardious circumsitances such ag by delivery
of the contractual document to the tertius, by regise
tration for publication in the Books of Councill and
Sesgion, by intimation to the tertius or by the tertius
assuming an onerous undertaking on the faith of having
or being promised a Jjus guaesitum, This conflicts

with the wview of Stalr who is of the opinion that the
lrrevocablility of the jus follows the concluded contract
to the benefit of the tertius,

According to J. T+ Cameron there are two distinct
types of case, "IEn one, the third party has no right
execept by the donatlon of the oviginal creditors: the
original creditor acquires a bond or similar ohligation,
but although that bond is taken in name of the third
party, that fact aléne confers no Jjus quaesitun; in
such cases, the original creditor iz in some sense the
owner of the sum in the bond until he transfers it to
the tertius., To these cases Stalr's dicbtum does not

apply/
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apply because, it appears of the operation of the rule
ttraditionibus non nudis pactis.' In the other class,
that ia, in all other cases, the Xhird party acquires
a wight from the completion of an agreement in his
favour and intended to benefit himy - It is important to
keep these classes distinet, since it is the failure to
do so which givas rise $o the conundrum "is it the
existence of a Jjus guaesitum which mekes the contract
irrevocable or the irrevocabillity which creates the
jus quaesibum?" The true position is that in the first
clags of case it is the domation, the traditio or its
equivalent, which gives the third parity an lrrevocable
right: dn the second class, it is the completion of
the contract which has this reguit. A revocable jus
quaesitum is a conbtradiction in terma.“aﬁ
Although the doctine of jus quaesitum tertio stated
by Stailr was not enﬁiraly accepted by the Scottish
courts, it is, nevertheless, a well settled principle
in the law of Scotland and has long been recognised.
The earliest case cited by Stair goes back to 1591.8?
The question invoived here ls whether the Jjus
guaesitum teritio theory can give a satisfactory answer
o the problems avising under thé irvevocable credit ox
not, The significance of this theory is that the buyer

enters/
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enters into a contract with the banker and stipulates
that the lLatter, having the role of a promisor; will
undertake to issue the credit in favour of a third
party, the seller-beneficiary, The tertius acqguires
a right from jus quaesitum tertio conibract and there-
fore ¢an sue For the enforcement of hias wright.

Apparently this theory seems bo £it adequately
with the credit where the buyer entered into a contract
with the banker for the arrvangement of the credit in
the seller's favour and accordingly the latter geqgulres
a right against the banker forv the enforcement of the
conbract. The different relationships of the credit
operatién are set out clearly by this theory and it
provides a satisfactory explanation to the seilert's
right arising under an irrevocable credit,

in jus duaeslitum tertio the beneficiary is provided
with a right of action in his own capaclty o sue the
promisor in cases whevre the latter Ffalls toe implement
his obliggtion undex the contract for his benefit. Yin
Seotland, if the provision is expressed in favour of C,
he can mue and this dls often designated by saying he

has a Jjus guaesitum tmr%io.“Sg

In the same way fthe
seller~beneficiary would have a right against the banker.
In spite of these similarities between the jus
quaecesitum tertio and the credilt, this theory still Tails

to/

88. gCaymichael v. Carmichael Excx., supra p. 198
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0 provide an adequate answer to the problem, as do
the previous theories.

It is +{true to say that according to this theory
the tertius has his right of actilon in hiw own capacity
and this right is irrevocable, in some cases, ags B001
ag the jus is communicated or intimated to him89.
Nonetheless, one may wonder about the origin of his
right and the comnsequences it may have.

The jus of the tertvius has its origin in the
contract concluded by the stipulator and the promisor,
Lt may not become absolutely wvested till a later date.
The promisor agreed to undertake to bind himself in
favour of the tertius subgequent to the agreement met
between the stipulator and himself, In other. words ithe
Jus is somewhat dependent on the Jjus quaesitum tertio
contractgo. However it is not the same with the credit
wvhere the banker-seller relationship comes into existie
ence, not from the contract for the arvangement of +he
credlt between the buyer and the banker, but by the
issue of the credit itself where the banker undertakes

o bind himself irrevocably to the seller.gl

22

As stated above by Cameron there are two groups

of/

89, Carmichael v, Carmichael Excx,, supra

90, There is no banker's absolute undertaking in
favour of rhe seller.

4 fict. 3
9L, U.C.P. General Provision and Definition?‘é%pra.

92, J.T. Cameron (1901) Jur., Rev. pp. 117-8; see
also Walker pp. G688-9; T.B. Smith pp'779
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of cases in which the ‘tertiust! acquires his right,.
PFirstly the jus is conferred on him wvhen the contract
in hig favour between the stipulator and the promisox
ig completed, and séccndly when the Jjus is communicated
in some way to him or he hasg knowledge of the jus in
hig Tavour. One can see that the first case does not
have any analogy with the idrrevocable credit whigh
comes into effect whoen it reaches the sellerts hand,
The second one, however, presents someo similarity only
when the tertiusts right becomes irrevocable at the
moment of its communication to him by the promisor,
since in practice the credit ls advised to the seller
by the banker’,

The jus acquired by the tertius ds seen differently
by different authors. Regarding the tertiust's title to
aue, angg gtated: "That principle, though it may
entitle a tertius to sue on nonfeagance of a contract,
will wnot entitie him to damage for misfeasance, because
the real foundation of his title to sue is that the

debtor/

93. The credit is normally adviged to the seller either
by tie issuing bank or the intermedisary bank. The
Jus guaesitum tertio theory would allow the credit
to be communicated to the seller in many ways
which are not conform 4o the normal funciilioning
of the credit; e.g. the banker may be personally
barred by vel interventus if, with his knowledge,
the geller alters his position on the strength of
the anticipated oredit, their obligation arising
from the el interventus and not the dssue of the
credit. As regards time, this will be inconsistent
with the credi%, On the other hand personal bar
could render +the bank similariy lLiable whabeverw
theory of the credit is used.
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debtor in the contract has agreed to be liable 1o him,
and it is not to be presumed that the debtor in a
contract has agreed ito be liable to a tertius in
regpect of his defective performance."gk Similarly,
Gloag and Henderson lajd downs; "It has been authorite
atively stated that although a third party may have a
title to enforce an oblligation under a contract he can
never have any contractual righit to sue for damages forx
the defective performance of the contmact,"gs According
to the aboe authors, the tertiusl's rilght is restricted
within certailn limits. He dis not entitled to sue for
damages for misfeasance, This shows a great difference
between the third party's and the sellerxrts vight. In
the credit the latter has an absolute right against

the banker to exact the contract, provided he complies
with the terms of the credit.

However, some authors do not agree with the view
that the zridght of the tertius is so restricted. Smith
is of the opinlon that: "It is accepted in Scots law
that general damages may be awarded for breach of a
unilgteral and gratuitous promise in cases where the
Jug quaesitum tertio ds not undexr consideration, The
most familiayr example possibly is breachh of a promise
to keep open an offer for acceptance within a particular
time., It is difficult to appreciate why in principle
the/

9L, See Gloag, The Law of Contract, p. 239

95, Gleoag and Henderson, Introduction to the Law of
Scotland, 6tHh ed. p. 91. Also reproduced by
Professor Walker in Law of Damages in Scotland,
Pe 87
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the preliminary intervention of a stipulator to secure

the promise in favorem tertii should reduce the liability

of the promiser 4o the promisee (tertius) when the
promisee claims by vivrtue of a Jus quaesitum tertio,
Indeed any such distinctlon seems quite inconsistent
with those doctrines of consensual oblilgation which
were recogunlsed in Scotland even before Stalr restated

them, Since the promispor in the Htipulatio alteri

relationship may well have accepteé some consideration
from the stipulation, it would be surprising if hig
liability to the promisee were less in such a situaition
than if he had merely spountaneously and gratultously
promised some benefit to the promisee .4. w96 Thi.s
argument secems Lo be sbtronger than Gloag's statement

g0 if the right of the tvertius under the contract in
his favour is not limited or wresiwricted due o the
promigsor's misfeasance, it would have a great resemblance
te the credit. On this point, therefore, the objection
to the seller's right would not be a good one,

Another objection to the Jjus dgduaesitum tertio is
that ag the conseguence of the dependence of the Jjus on
the contract between the stipulator and the promisor,
the right of the textius would be recognlsed only subject
Yo any defences which could have been valid against the
gtipulator, a.,g. fraud, Concerning this point Loxd

Keith/

96, T.B, Smith, 1956 Jur. Re¥w. pPPe. 20=21; soe alsco
Walker p. HEY



Keith said: "I'see no reason in principle why it
should not operate as part of the law of Jus guaegitum
terﬁio."9? This is not the case in the irrevocable
credii where thz bunker-gseller contract is provided to
be independent from other contracts and the seller is
free from any defences that the banker has against the
buyergg.

In view of the fallure to correspond exactly ito the
facta of the credlt and %o provide the independence to
the bankerwgeller velationship, one cgould say that the

Jua quaesitum tertie is still inadeguate to provide a

sclution to the problem under the irrevocable credilt.

97. Spirit of the Law of Scotland p. 28; also T.B.
Smith Studies p. 197 v Brbicle =

98. U.,C.P. General Provigions and Definition, supra



CHAPTER IT

The second chapter concerns the theory which
treats the irrevocable credlts as establighed by and
based on a general mercantile usage. Due to diffiw
culties caused by the doctrine of consideration and
privity of contract, this theory ids favoured by some
authors of common law countries because it would be
the only ground +to assist them to solve the problem

arising under the 1lrrevocable credit.

Ihe Mercantile Specially Theor

The second category of discussion to be seen in
this dissertation is the mercantile specialty theoxy
which treats the irrevocable credits as a morcantile
specialty. It is considered to be somewhat of the
nature of a negotiable instrument, the banks having a
position similar to that of an acceptor of a bill of
chhangei.

In most civil law countries, due to the sepairation
of the civil and commerclal code, negotiable instrumenis,
known as mercantile gpecialty in common law countries,
are treated separately as part of the commercial code,

In the Anglo-American world, the use of the term
'specialty', as applied to mercantile instruments, was
used to denote exceptionyg to the traditional rules in

the/

1. See PFinkelstein op., cit. at p. 289; Thayer p. 1041;
McCurdy pe. 563
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the usual common law contract obligations, Thus the
hill of emchange, the promigsory note and cheque are
known as mercantile mpecialﬁieé. These exceptions were
justified by pfoofl of customs of merchants.

Regafding thé influence of the law merchant Bell
states: "The law-merchant is wniversal, It is part of
the law of mnations, grounded upon the principles of
natural equity, as regulating the transactions of men
who reside in different countries, and carry on the
intercourse of nations, independently of the local
customs and munieipal laws of particular states. For
the illustration of this law, the declisions of courts,
and the writing of lawyers in different countries, are
as recorded evidence of the application of the general
principlesg; not making the law, but handing it downg
not to be quoted as precedents or as authorities to be
implicitly followed, but to be taken asg guides towards
the establishment of the pure principles of general
jurisprudgnce."z

The mercantile instruments were adopted in both
major legal systems, having thelr own characterisitics
although partaking of the nature of the existing
institutions. The irrevocable creditsibave their own
particular features in thedr form, certainty or transfexr
partake of the contractual nature which regembles agency,
cavtionry, delegation or Jjus quaesitum tertio,

Many/

2. Bell Com. Preface to Author's Edition p, 41; see
also Miller Preface p. id
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Many authors favour the mercantile specialty
fheory since a proper lggal theory cannot be found to
£it the credit., Accordingly Finkelstein is of the
opinion that: "There can be little doubt that in
practice the irrevocable credit is regarded as in the
nature of a mercantile specialty. The seller in fact
vegards the bankl!s’'promise as irrevocable because of
the manner in which it is made, The average business-
man, ‘though dignorant of legal technicalities, is
conscicus of the fact that bills, cheques, and notes
are gul generis, that they are contracts peculiar to
themselves, and that they have little in common with
usual contract. He would be inclined to classify
letters of credit with this group rather than with the
usual type of contract,. There can also be little doubt
that this reaction to the nature and use of letters of
ceredit is sound., Nor can it be denied that this has.
also been the attitude of the courts in adjudicating
rights under drrevocable commercial credits. It has
been recognised that they are a definite class of promise
to extend credit or to pay money, made under certain
conditions and with a certain essential uniformity.

Iif any formal theory be needed as to the rights of the
geller under this type of instrument, clearly such right
must be regarded as based on the view that the irrevoc-
able oredit is a new type of mercantile specialty."B

In/

3. See PFinkelstein pp,., 289~90; also Thayer p. 1041



Iin considering the letter of credit to be a
mergantile specialty, this theory is somehow satis-
factory at first glance since the credilt is construed
ag it is expected to he by the businessman in the
usual practice of worid grade as agreed by many countries
and set out in the Uniform Customs and Practice, He is
of the view that the seller acquires the right against
the banker under the irrevocable credif because it is
deemed to be mo in the world of business transaationg,.

The objection may arise that this theory does not
make any attempt to explain the legal mature of the
obligatioﬁs'of the parties arising under the credit.,

To accept a new principle in a legal system, it
must be considered that the principle in guestion, in
spite of lts international usage as Iin the case of
comuercial credlits, should net contradict any principles
of law existing dn that country.

Some authors are oppoesed to this theory, which
treats commercial credits as a mercantile specialty
somewhat in the nature of the bill of exchange, due to
their lack of uniformity " ..., these letters have not
reached that point of uniformity that bills of exchange
and promisgory notes have atitained, There are many
types, some of which are considered in the business
world as ereating binding obligation upon lssue, and
others of which are looked upon as revocable at will,
If husiness ideas on the gubject are not uniform,
judicial ideas are chaotic. Moreower, letters of

credit/



eredit vary in formality from telegraphic communications
and simple memoranda of letters written in ordinary
epistolary form, There is considerable variation in
the form and in the transaction which gives rise to the
latters. Torx an instrument to be a specialty it must
have reached a high degiree of farmality."a However,

in view of the increasing use of commercial credit in
overseas trade nowadays, attempts to standaxdise it have
been made or are in the making. It is well known that
due to the adoption of the Uniform Customs and Practice,
the practlice regarding documentary credits has reached
a certain level of certainty and undformity.

While agreeing that letters of credit are well
eabablished in practice, some wiriters do not think that
this in itself overcomes the lack of consideration in
cc.mon lawe. Concerning this MceCurdy sayss "... BEven
if a letter of credit be recognised as a mercantile
specialty, it doeg mot follow that consideration is
unnecessary, The trend of common law has been to give
effect to the custom of merchants which malkes certailn
choses in actilon negotiable, but not tae give effect to
the custom of merchanis which makes specialty promises
binding without consideration. There is an essential
difference between recognising, in furtherence of commeroce,

that certain choses in action are assignable so as to

confer upon the assignee original in distinction teo

derivative/

4k, 8Bee McCurdy p. 564; also Finkelstein pp. 2934
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derivative rights, and in recognising that certain
promiges need no consideration to be legally enforce-
able, In the one case the question relates ©¢o the
transferability of an existing legal right; in the
other éase the question concerns the creation of that
right. 7To some extent, to be sure, especially in the
matter of negotiable instruments, the common law has
expanded and modified its sgstrict conception of what
congbtitutes consideration. But the law has never
abolished its necessity."s

The common law affected by the law merchant
recognises the negotiability of billlis and notes but it
s8till requires consideration to exist as between the

immediate parties. It does not recognise a promise to

be binding without comsideration, Under the Bills of

e the Uptost foc
Exchange Act X1882%, in Bsitbisi aw, a bill can be

created without consideration (e.g. by 'accommodationt
under $.28) and may also be negotiated without considerw
ationj however, the holder without value deoes not have
the full rights of holder, particularly of a holder in
due courses: the Ffull effect of the bill does not come
into effect without value, i.e. consideration, The

fact that the usage and pracitilce of world trade provide
that the irrevocable credits are binding Trom the date
at which they reach the aeller's haud6 ineans that such

usage/

5« BSee McCurdy p., 5653 Finkelstein p., 290; Thayer

6, See Art,3-of U.0P. P24 ot 14 Supra.



usage would be contrary to the common law principles
which reguire for the enforcement of a promise the
presence of consideration from the promisee, This
would be ex nudo pacto non oritur actic, Concerning
this difficulty CGutteridge. and Megrah say: "No apology
is needed, therefore, for an attempt to anralyse the
legal characteristics of a bankert!s commercial credit
in the light of the rulesg of the Common Law of England,®
By those rules of common law consideration is still
necegsary to constitute an ohligation., The term
tmercantile specialty' has until now been appropriated
o a clasg of obligation in which cousideration still
has a place, Thus before a credit caﬁ be legitimately
described as a 'mercantile speclalty' in the technical
sense, either the application of the doctrine of
conslderation must be modified or the term 'mercantile
gpeclality' extended o make it possible for it to apply
to a further type of obligation not requiring consider
ation, Neither position has yet been reached by fnglish
law, and so in that sense the 'mevcantile specialty!
theory #does not explain the commercial credits.

In summary 1t is recognised that the mercantile
specialty tneory could be an answer to the problem, The

commercial/

7. See Gutteridge and Megrah p, 22

8. The theory may equally have force if there is some
other concept available capable of explaining the
credit in establlshed legal terms, It will be
argued that in Scots law there is indeed such a
gontcept.

7



commercial credits have been governed by the law
merchant through iis whole hilstory, recognised inter-
nationally and are free from the consiralnt of the
domestic law in the same way as a bill of exchange.

It i well kxnown that the courts in common law gountries
have vecognised and enforced the legal rights of the
parties to the credit regardlesg of their welle
established doetrine of consideration,

Finkelstein, who favours this theory, is of the
opinion that commercial letters of credit will soon he
recognised as a mevrcantlle specialty, He states:

" 4ee To view the drrevocable commewrcial lebtiter of
credit as a mexcantile speclalty of a new type, most
clearly, simply, and satisfactorily explains the vright
of the partlesg, harmonises the decisions of the pasi,
and makes more dependable the future development of the
law, thus ensabling both banker and merchant to proceed
with their activities with confidence and assurance.
The theory that the idrrevocable letter of credit ig a
mercantile specialty has now Ffor gome time been acted
upon and has been Ffunctionally adopted, The ability of
the law to develop with the needs of commerce has nok
yet disappeared, and with the growing consclousness on
the part of the courts of the true status of the
commercial credit, its formal recoguition as a mercantile
specialty cannot be long delayed."9

It/ .

9. See Finkelstein pp., 294«5%; also McCurdy p. 564



It was also argued that only instruments known to
the ancient law merchant could achieve negotiability
by commercial usage. However, Cockburn C, J., in
delivering a Jjudgment of the Court of Rxchequer Chamber
explained that modern mercantile usage can cyreate a new
type of negotiable instrument: "Usage, adopted by the
courts, having been thus the origin of the whole of
the so~called law merchant as to negotiable securities,
what is there to prevent our acting upon the principle
acted upon by our predecessors, and Tollowed in the
precedents they have left o us? Why is it bto be gaid
that a new usage which hag sprung up under altered
alroumstances, is to be less adumissible than the usage
of past time? Why is the door to be now shut to fhe
admission and adoption of usage in a matter altogether
of cognate'character, as though the law had been finally
stereotyped and settled by some positive and perempiory

10

inactment?® Also a recent decision of the Court of

Appeal in Malag v. British Imex Industries Ltd.'" shows

an indication to support this argument where Jenkin L, J.
saild: " ,,, the opening of a confirmed letter of credit
constitutes a bargain between the banker and the vendor
of the goods which imposes upon the banker an absolute
obligation to pay ... An elaborate commercial system

has/

10, Godwin v. Roberts (1875) L.R. 10 Exch., 337 at
P. 352

11. [1958]2 Q.B. 127 1 All E.R, 262




has been built upon the footing that banker's confirmed
ceredits are of that chavacter, and, in hy Judgment, it
would be wrong For this court in the present case %o

interfere with that e¢steblished practice."



CHAPTER 1TET

The third chapter deals with theories under the
form of ordinary contractual relationship. Unlike the
firat chapter the banker-seller relationship is here
set out separately. It is suggested that there is an
offer by the seller which is accepted by the banker ox
vice versa. Accordingly four attempts would be examined

in the following discussion,.

The_sSellor’s Offer Theory

Another attempt was advanced by Thayerl to which
he gave no name but subsequently it has been named the
sellerts offer theory by Davisz. It ls a variant of
the offer and acceptance theoryj. The position of the
banker and seller are reversed, the seller becomes
offeror and the bhanker the offeree, The seller's
offer is presumed to be contained in the contract of
sale offering to surrender the documents of title to
the goods to the banker and which the banker accepts
by opening an irrevocable credit, Miller described the
theory in these terms: "By stipulating in the contract
of sale for an irrevocable credit the seller made an

offer to surrender the documents of title to the banker

instead/

1. See Thayer pp. 10567
2. See Davis p. 72
3. infra
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instead of to the buyer, in exchange foxr the banker's
undertaking to bhonour the seller's drafts."4

According to this theory the seller's offer given
in the contract of male is presumed to be communicated
to the banker through the buyer in arvanging for the
credit ag at this stage there is no communication yet
between the seller and the banker, The contract between
banker and seller would become binding at the time when
the banker accepts the offer, il.o., when he issues an
irrevocable credit to the seller., This is expressed by
Thayer in these terms: "IFrom the moment that the letter
of credit is dssued by the bank a contract arises between
the bank and the seller whose terms are evidenced by a
letter sufficiently understood in accordange with the
custom of merchants to warrant such conclusicn."5
Unlike the offer and acceptance theory discussed in the
following chaptex, Thayver's theory would help to solive
problems regarding the act of acceptance and lapse of
time where the offerer can caucel his offer. However
this theory is rejected by some authors who consider
it to be inadequate to give a good answer to the
difficulties of the bankerwgeller relationship under
an irrevocable credit.

The first objection is that "this theory is not
applicable to clean c¢redits, in which the banker does

not/

4, See Miller pp, 30~Ll; also Davis ppe. 72-3
5. See Thaver p. 1057
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not require the surrender of the documents Lo him,"
It is true that in some cases the contract of sale
provides that the buyer should arrange for a clean
credit, The banker following the arrangement with
the buyer would undertake to honour the seller's
drafts without any documents attached7. Hence there
would not be any documents which will constitute the
seller's offer, to comply with the theory., This is
an intervesting argument, but it does not gseem to be
a strong objection, since in the ordinary dealing of
an irrevocable credit the ftrangaé¢ition normally involves
delivery of documents,

Another objection to this theory is that "it is
perhaps also slightly unreal in that it involves that
the seller may be regarded in law as under coniract to
a pergson of whom he ig unaware, since the contiractual
relationghip would commence from the issue of the credit."8
If the buyer is presumed to be the seller's agent, would
this argument still stand? The seller in the normal
trade transactions wants to be sure that the price of
his goods will be paid. He does not seem to worry much
about the banker excepit for his solvency and integrity.

Therefore/

6. See Davis p. 733 also Miller p. 31

7« This occurs when the customers are financially
reliable or the banker has been put in funds, so
that the documents are not necessary for the
bankerts security,

8, See Miller p, 31; also Davis p. 73
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Therefore 1f there is a term in the contract of sale
that the buyer should arrange an irrevocable credit
with a banker of indigputable integrity and solvency
and the buyer (seller's agent) arranges for the credit
according to the instructions of the seller, his
principal, then the above argument would nof be a
strong one. However, according to segtion C of the
General Provisions and Definitions of the U.C.P. for
Documentary Credits (1974 Revision) it is not poassible
to argue that the buyer is the seller's agent, This
would be subject to criticisms discussed in the agency
theory.

Some authors oppose this theory because it could
not give an adequate answer to the time of the formation
of the credit contract, The seller would be bound to
the banker when acceptance is made, i,e. when the credit
1s dssued. Regarding thils ecriticism Davis states: "The
theory also requilres that the seller 1s bound by the
contract to the banker from the moment the credit is

n?

issued, However, the irrevocability of the credit

comes into existence when it reaches the sellert's hands}o
It could be argued that according to some technical
rules relating to offer and acceptance, the acceptance

does not need to reach the offerer For the aonclusion

of/

9, See Davis p. 73

10, This point is illustrated by an English case Dexter
Ltd, v, Schenker & Co. (1923) 24 L1.,1 Rep. 58




of the contract, This may be the case when the parties
agreo to use the Post O0ffice as their agent or the

Pogt Office could be assumed to be one of the parties!
agent, Thus the acceptance does not need to reach the
offeror, The banker~seller relationship becomes binding
as soon as the banker posts the letter of creditll.
Thayer explaining this situation says: "In view of

the prier stipulation fovxr the credit by the geller in
the contract of sale, it seemg falyr to say that its
communication is completed when it is entrusted by the
bank to the post oxr to the telegraph office, as the case

may be.“l2

If there is such a term in the contract of
sale or the Post O0ffice could be presumed to be the
seller's agent in this case, the above obJection could
fall., However, in practice, the Post 0ffice 1s not
considered to be party to the credit, and indeed if it
were, this might cause great difficulties where the
letter of credit, although posted, fails to reach the
geller; and the buslness purpose of the credit would be
he enkitled 4o

frustrated because the seller would not ship the goods
until receipt of the credit.

According to this theory it is not clear how the
offer is communicated to the banker to make him bound
before the tender of documents by the seller, It is not

possible that, at this stage of the credit operation,

there/

il. Bell, Comm, I, 344
12. See Thayer p. 1057, note 129
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there lg commimmication of the offer by the seller hime
aelf to the banker, One could assume that the buyer
acts as the seller's agent in communicating the seller's
offer to the banker oxr is his del credere agent in
guaranteeing payment by the bank. In so assuming, this
argument would defeat the dindependence of the credit
and be open to objections raised against the agency
theory.,.

The seller, accoprding o thls theory, offers to
surrender thoe documents of title to the goods in return
for the banker's underitaking +to issue an dirrevocable
eredit ln his favour. The contract ls concluded when
the banker accepts his offer. Following the formation
of the contract, the parties are under obligation %o
perform their duty. The theory would compel the seller
to perform his duty. TFailure to do so will put him in
breach of contract. However, in the credit, the fallure
to surrender the documents does not put him in breach
of contract. The banker would not have any right
againsgt him for such,.

The seller's offer theory, one of the variants of
the offer and acceptance theory, is of help +o give an
explanation to certain problems which the other variants
fall to solve, However, as seen above, the theory is
still not adequate to provide a satisfactory answer to
the problem, It may. not give to the credit its
independentv nature, defeats the parties? intentions

and/



and leads to distortion of the facts. Moreover,
seems to provide the bavnker with a vight (above)

which does not exist in practice,

it
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Mead's Theory
The problem of wvalidity of the irrevocable credit
due to the lack of consideration is the most trouble-
some ‘to overcome for common law lawyers. Meadl3 in
his theory gives an explanation that the seller's
right under the credit contract can be solwved on the
basis of an ordinary contractual obligation. He
suggested that there is a contract between the banker
and the seller under an irrevocable credit in which
the seller is offeree and congideration is furnished
by +the buyer to the banker on behalf of the seller.
Ig other words the consideration for the banker's
undertaking is given in the arrangement for the credit
when the buyver promiges to iidemnify the banker against
the issue of an irrevocable credit, To support this
theory Mead cited a number of cases which show that
there is a binding_contract between the banker and
seller but not all of them clearly support his argUmentla.

In Gelpeke v, Quentel&lb the plaintliff banker issued

an irrevocable credit in the sellerts favour on the

buyerts/

13. See Mead ppe. 3025

14, Gelpeke v, Quentell (1878) 74 N.Y. 599; Sovereign
Bank v, Bellhouse Dillon & Co. (191il4) 23 Omb. K.B,
13; American Steel Co. v. lrying Nat, Banlk (C.C.A.
1920) 266 red, h4i; Frey v. National City Bank
(1920) 193 App. Div. 849, 184 N.Y. Supp. 061
Doelger v, Batvery Pavk Nat, Bank 201 App. Div.

i5. Supza




buyer's request, Subsequently the buyer ordered the
banker Hto revoke +the credit; the babhker declined and
paid the seller's drafts, The buyer refused to indemnify
the banker who, accordingly, brought an action for pay-
ments It was beld by the Court of Appeal of New York
that "By the terms of the plaintiff's agreement (with
the seller) which they made on the faith of the defend-
ant's implied promise to indemnify, they «..e were
entitled to perform the comtract and look %o the
defendant for indemnity.'" By these terms the court
speme to be of the opinion that the buyer furnished
the consideration for the banker's undertaking in the
sellerts favour,

In Soverelgn Bank of Cawnada v. Bellhouse Dillon

16

& Co. the banker revoked an irrevocable credit on the

ingtruction of the buyer. The seller took an action
against the bank and succeeded, It was held by the
court that nmo rule of law prevents a person, furnishing
consideration in favour of another person, from binding
the latter with a third, The buyer can, therefore,
furnish a consideratvion for the promise given by the
banker to the seller.

Meadts theory resembles the offer and acceptance
theoryl7. The banker is treated ag offeror and the
sellier as offereec, The difference ls that Mead sees

the/

16, Supra
17. Infra
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the comsideration for the banker'!s undertaking moving
from the buyer instead of fyrom the seller, As for the
lawyers of the countries where the doctrine of considere
ation is not a problem, this theory would not he more
adequate to explain the wvalidity of the credit contract
than the offer and acceptance theory, This wview is
acceptable in the light of common law principles of

gome states in America which allow a third party to

gilve consideration instead of the parties to the contract
and accerdingly the buyer's promise tvo indemnlfly the
banker for his undertaking would be regarded asg a good
consideration,

Meadts theory is adequate to solve the problem of
gonsideration for some counivries but it canmnot apply
geneyally in common law countries, In Englandlg the law
requires counsideration to move from the promisee to the
promisor and accordingly the congidervation given by the
buyer Ffor the banker's undertaking in favour of the
seller would notv be a valid one and therefore the
aontract betwesn banker and seller would not be enforce-
ab1e19.

According to this theory it can be sald that the
credit contract dis dependent omn the contract entered

into/

18. See Thayer ppe. 1039-40

19. See decision of Viscount Haldane L.C, in Dunlop
Prneumatic Tyre Co, L,td, v, Selfridge & Co. Ltd,.
1915 A.C. 84Y%; also Gutteridge and Megrah pp. 24-8
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inte by the buyer and the banker. There must be a
valid consideration for the banker's undertaking.
Pailure to give consideration by the buyer would
affect the wvalidity of the credit contract. Questions
cen be asked regarding the seller's position when it
happens that some circumstances affect the credii
contracts. As Ellinger pointed out: "The question,
however, arises as to what would be the position of
the seller, if, for example, the buyer became insolvent
or if his contract with the banker became frustrated.
Similarly, one caunot help wondering, if this theory
were accepted, what the geller's position would be if
the buver induced the banker to open the oredit by
fraud., Could the bank in such cases revoke the credit
on the ground that the conslderation supplied by the
buyer had failed?“zﬁ IT such c¢irecumstances happen,
the credit coniract could not stand and the sellertg
right would be subject theveto. However there is nov
such a guestion of the seller's position under an
irrevocable credit where the credit conbtract is a
separate transactlion from other contracts.ZI
In application of this theory the buyer has an
important vole *Ho play in the credit contract, One may

wonder/

20, See Ellinger p. 803 also McCurdy pp. 579-81;
Thayer p. 1040

21, General provisions and definitions of the U,C.P,.
for Documentary Credits (1974 Revision) supra
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wonder in what capacity the buyer is acting in giving
consideration to the banker's undertaking instead of
the geller, If he be treated as the seller's agent,
this argument could not be a good answer as discussed
in the agency theoryag.

Mead's theory 1s of aésistance to overcome the
problem of consideration, in some common law g¢ountries,
in order to explain the validity of the seller's right
against the banker under the ixrrevocable credit,
However, it could not be regarded as applicable
generallys; it leaves problems unsolved in the matter
of compliance with the +true nature of the irrevocable

eredit,

22. SBupra
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The Offer and Aocoplance Theory

An attempt to explain the bankerwseller legal
relationghip under the credit was also advanced by
Davig, contending that the relationship is in the foirm
of an ordinary contract and can be explained by the
offer and acceptbtance theory in these terms:

"The basis of this theory dis that the iesue by the
banker of the letteyr of credit is an offer which the
seller, being the person to whom it ls directed, may
accept, According to some authorlities, the acceptance
is constituted by the act of the seller in tendering
the documents and a draft to.the banker."aa

Davis quoted a number of English and American cases
0 suppoxrt this avgument,

!
In Urguhart Lindsay & Co. Litde. v Eagtern Bank Ltd.2$

there was a contract of sale between Urquhart Lindsay &
Cos. Litd., the plaintiffs, and Benjamin Jute Mills,; the
buyer, under which the forwer undertook to manufacture
cexrtain machinery and deliver it f,0.b. Glasgow to
Calecutta against payment to be made by a confirmed
irrevocable credit, Al the request of the buyers,
Tastern Bank Litd,, the defendants opened an irrevocable
credit in the seller's favour in these terms: "VWe beg
to advise you that under instructions received fiom our
Calcutta branch, we are prepared to pay you the amount

of/

2. Bee Davis p. 73
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of your bills on B. N. Elias, managing agent, the
Benjamin Jute Mills Co,., Ltd., Calcutta to the extent

of but not exceeding 70,000, The bills are to be
accompanied by the following complete documents cover-
ing shipment of the machinery to Calcutta ,.. " The
credit covered several shipments., The tolal amount of
the drafts exceeded the amount mentioned in the contract
price but did not exceed the amount provided in the
credit. The drafts and the shipping documents were
accepted and paid for the first two shipmenis, Xnowing
of the excess amount of the previocus drafits the buyers
instiructed the defendants to pay only the amount in the
sale contract. Accordingly the defendants refused to
pay the drafits since they exceeded the amount agreed in
the contract prices. The plalntiffs treated this as
refusal and as repudiation of the whole contract and
brought an action for damages.

In the course of his Judgment Rowlatt, J. pointed
out the nature of the credit and the legal position of
the parties in these terms: "There can be no doubt
that upon the plaintiffs acting upon the undertaking
contained in this letter of credit consideration moved
from the plaintiffs, which bound the defendant to the
irrevocable character of the arrvangement between the
defendants and the plaintiffs.®

Similariy/
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Similarly in Dexter Lid, v. Schenker & 00.25 it

was held by Greer J, that there was consideration fox
the banker's undertaking in these words: "Now it is
clear that, until they (the plaintiffs) get a foxm of
banker's credit which would comply with the terms of
the contract, plaintlifs were not bound to send the
goodp forward at all; and therefore, not having got
the banker's oredit, until there was a subsiituted
prrangement for some other credit elsevwhere, they were
under no obligation to anybody to send forward the
goods. Therefore, it is guite clear that there was
full and ample consideration For this underitaking and
I am not surprised that (counsel for the defendantis)
withdyraw the contention which appears in the pleadings
that there was no consideratian.“26
This argument, showing that there is a valid
countract entered into between the banker and the sgeller,
is based on caseg and is not a very wvecent avgument,
While it is still supported by Davig, it is rejected
by many writer527.

When/

2%, (1923) ik L1,L.Rep. ps 586

26, Soe also American Cases: Banco National Ultramarino
ve Pirst National Bank of Boston 289 T, 169_(192§7?
American Steel Co. v, Ivving National Bank 266 F, 41
at pe 43 (1920); Socond National Bank of Hoboker Ve
Columbia Trust Co. 288 F, 17 at ps 21 (1923);

%oss g. 0ld Colony Trust Co., 246 Mass B9 1L4ONE 303
1923

27. See Pinkelstein p. 279 et seq; Thayer pe. 1039;
MeCurdy ppe. 566-703 Mead p. 301
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When considering the offer and aceceptance theory,
the guestion arises as to khew what exactly constitutes
the seller's acceptance of the banker's offer, In

Urguhart Lindsay & Co, Litds v. Eastern Bank Ltd., Rowlatt

Ja commentedAabout the validity of the contract between
banker and aeller that there is the seller's accepbance
by Yacting upon the undertaking" stipulated in the
letber of credit, but the learned judge did not make

it clear what he meant by these terms, nowx in Dexter
Itd, v. Schenke®# was the act of acceptance pointed out
by Greer J%S In +this theory Davis says that "according
to some authorities, the acceptance is constituted by
the act of the seller in tendering the documents and the
draft to the banker."29 Gutteridge and Megrah disagreoe-
ing with the view that the credit is an offer and the
seller's tendering the documenits and a draflft an accepte
ance say: "The objection to this suggestion appears to
be obvious because it does unot meet the situation which
arises in the case of an irrevocable credit. If the
credit in such a case is merely an offer there must be
an intervening space of time (i.e. until the documents
are tendered) during which the banker can withdraw the
offer and cancel the credit, thiis defeating the wvery

n30

object for which it was issued, They are of the

opinion/

28. Supra
29, See Davig p. 73

30. See Gutteridge and Megrah p. 28; and also see
Mill@l" Pe 31
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opinion that there is no other conduoct of the sellerxr
which can constitute the seller's acceptance, accord-
ingly the problem of timemlags would arise. Davis,
answering to this objection, said that the seller's
conduct or behaviour toward the contract of gale is to
be considered as acceptance; he explained: "But such
authority as there is on the point would seem to suggest
that the acceptance takes place at some time anterior

to the tender of the documents, at the latest when the

gooda ave shipped."Bl

Apart from the tender of documents
and the drafts there remain two other circumstances
which can be sald to constitute the sellert's acceptance
in the credit., Tirstly, the seller's making of the
contract of sale with the buyer, stipulating that the
payment of the goods would be made by an irvevocable
credits “The contradt of sale wasg conciuded hefore the
issue of the credit and therefore cannot be considered
as an act of acceptance on the part of the seller.
Secondly, the seller's performance of the contract of
sale can hardly be argued to be an act of acceptance
since it is the seller's obligation under the contract
of sale32. However, i1t was suggested that the latest
view could be an act of acceptance, It was sald that
even if the contract of sale is concluded before the

issuance of the credit, the buyer has under his contract

an/

3L. See Davis p. 78

32. See Gubtteridge and Megrah pp. 24~-28; McCurdy
Pe 5693 Finkelstein p. 282
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an obligation to provide an irrevocable c¢redit and the
seller is under po obligation to perform his dubty before
the eredit reaches hims. The credit and the beginning
of the performance of the contract of gale take place
simultaneougly so there c¢an be deemed to be both the
performance of the contract of sale and the "seller's
acting upon' the banker's offerBj. This does not seem
to be a sitreng argument because in the ordinary transe
achtion of the credit, this is not in the contemplation
of the partiesBa.

Begarding the problem of the seller's accepiance,
one may wonder whether it can be assumed that there is
the seller's anticipatory agceptance communicated to
the banker before the tendexr of documents. LE.g. the
contract of sale providing for the payment of the goods
to be made by an irrevocable credii could be taken to
imply that the seller is willing to accept the credit
when it is arranged and igsued in the terms specified,
say an irrevocable credit with a banker of good repute.
Alternatively, the seller'g acceptance could perhaps
be agsuned by the intimation of the credit to him and
the absence of any obJjections thereto on his partsﬁ.

The first suggestion « invoking :  the contract of
sale in order to presume the seller's acceptance of the

credit/

33. See Ellinger p. 89

21,42
3k, See Gutteridge and Megrah pp.’ez’hmzs
35, See supra p. 40, Delegation theory



credit - would face the same objections as the previous
argument. If the contract of sale implies the seller's
acceptance, this would not be consistent with the
independence of the eredit, It is seen thatv the banker's
undertaking is separate from other contracts involving
the opewation of the crediﬁgé.

Regarding the segond suggestion - that failure to
intimate refusal and the absence of any cbjection to
the cradit on issue - can amount o acceptance. It is
known that mental acceptance is not sufficient when an
offer requires acceptance; there must be a communication
37

) .

of the assent to the offevex However, it is saild
that in some circumstances of {trade dealings it may be
held that Tailure to refuse an offer amounts to accepi-
ance.gglf silence amounts to acceptance in the case of
the credit, a problem will then arise to ascertain the
time when the irrevocability comes into existence.
According to circumstances, the acceptance can be
deemed +to be given as soon ag the credit reaches the
seller ox afber that timegg.

The discussion of the foer and acceptance theory
reveals that it ds nov satislactory to “treat the ciredit
as an offer +to be accepted by the sellers The difficulty

of/

TR el fa-m"a‘—a-’- i bauges iy seowe B Commruncnfe e eller's cecepttiice T Hu Lreaka,
36t 5. ¢ of General Provisions and Definitions cited supra

37« See Gloag, p. 283 Walker p. 533
38, See Gloag, pP. 28 supra
39. See supra p. 40, Delegation theory
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of ascertalining the sgeller's acceptance remalns to be
solved, In Scots law the offer held open shows an
indication that it could perhaps overcome this problem.
Could the of fer held open theory or a theory similar

to this be a remedy to the difficulty?
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The Offer-held-open and the Unilateral Voluntarg
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Obligation Theerigs

Having examined and criticised different theories
advanced to interpret the legal nature and conseguences
of the bankerw~gelleor relationship under the irrevocable
credit, it dis seen that not one of them has provided a
satisfactory solution, In the last chapter, the offew
and acceptance theory, the objection reialns to ascgertain
the seller's acceptance to make the banker bound by his
undertaking. As has been indicatedho, however, Scots
law may afford a means of ayoiding the difficulties in
the way of the offer and acceptance theoryal. In that
system, an intimated promise can constitubte a unilateral
yoluntary obligation enforceable in its terms by the
party in whose favouyr it is given. Similarly, because
of the absence of the dog¢tyrine of consideration, Scots
law permits a unilateral obligation to hold an offer
openua. Either of those positions could be used to
explain the irrevocable credit, 1In Scots law, if the
eredit is iInterpreted as an offer kept open by the
banker, the latter would be bound by his undertaking

to keep the credit open afiter he has communicated his

offer/

4o, See gupra p. 110

41, See Diab p. 72 and sub: The Obligat ory Offer
Theory

k2, Of course in Scots law a promise must contain
certain pregcribed legal elements before it can
amount to a legally enforceable pollicitatio,
ie.2s a unilateral wvoluntary obligation,
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offer to the seller., The latter does not have to accept
or change his posgition to make that undertaking binding
in hig favours. So the banker is bound initially by his
promise to keep the offer open, and subsequently by the
acceptance of the seller of the underlyilng or separate
obligation of the bank to pay. Equally, if the credit
is treated as a unilateral wvoluntary obligation - a
pollidcitatio « it would be binding upon the banker as
goon asg intimated to the seller, without any need foy
acoeptance, real or_canstructiveu It could not be uni-
laterally revoked, after that intimation, oexcept so far
as permitted by its termas., If given irrevocably for a
specified period, or to a specified daﬁe?hgt could no#g
be revoked within that time whthout the agreement of +the
seller. Indeed even if the credit were treated as merely
an offexr held open, the obligation to hold it open would
itself be pollicitatilioy so that in the end the offer-
held«-open theory wonld in Scots law depend upon that
systen's device of binding unilateral obligations. If
the credit is iuterpreted as a binding promise by the
requirements of Scots law, then the presentation of +the
documents is seen to be merely a negessary term of the
obligation of the promisor,: a condition of its enforce-
ment, but not a condition of its consbtitution,

In England, the law does not recognise even the
offer held open unless it is supported by consideration
or made under seal. Such an undertaking is revocable,
an offer is binding when it is accepﬁéd and a simgle

promige/

343, Concerning the expiry of the credit see U.C.FP. in the
Appendix - Ixpiry Date Art. 37
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promise caunnot hold the promissor to his undertaking.
Concerning this point James L. J. in Dickinson v.
Dodds observed: "It is clear settled law, on one of
the clearest principles of law, that the promise being

a mere nudum pactum, was not binding, and that at any

moment before a coimplete accepbance by Dickinson of

the offer Dodds was as free as Dickinson himsalf."hB
Concerning this point of law Scots law contradicts

IEnglish law. Once intimated, a promise cannot be

revoked unless it is elther refused, or expires naturally

before being acted uponha. According to Bell: W“WIf a

time be limited for acceptance, the offer is held to

subsist, and not to be revocable during that time, and

to be withdrawn by the expiration of that time without

by

acceptance, and in section 63 "Unilateral obligation
may be either gratuitous or for valuable consideration.
It is not neceassary that an obligation shall proceed
upon a valuable consideration, adequate or inadeguate.
It is effectual if an engagement be proved by such
evidence as law requires in the special case."hé

Lord Fraser explained the offer kept open in Little John

ve Badwen in these terms: "The défendant was not
entitled to withdraw his offer before the explry of

the/

43, (1876) L.R. 2 Ch,Div. 463; see also Routledge
v. Grant (1828) 4 Bing., 653

Ly, See Gloag p. 42 and Ffootnote no. 7; Walker vol. I
Ppe BEG-B8; T.B. Smith pp. 742-3

ks, Bell Prin., 29
L6, Bell PFrin, 63
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the ten days; that it wag an obligation no doubt unie

lateral, but still binding upon the offer during the

appointed period, According to the law of England,

such an offer as thils was revocable before accaptanee}ﬁ7
Viscount Dunedin peointed out clearly the difference

between Scots and Epnglish law concerning this point in

l
Patergon v, Highland Railway Co.ta in these terms:

"Great stress was laid on the distinction betwesn
Scottish and English law in respect of the doctrine of
consideration., I have on more than one ogcasion had

to deal with this topi¢, and I do not think I have ever
shown my desgilre to introdune the doectrine of consider~
ation in the law of Scotland, Nay, more, I am prepaved
to say that the opinion of Lord Ordinaxy Fraser,

4o

expressed in the now old case of Litile John v, Hadwen

in which I was counsel many years ago, ls right, l.e,

if/

b7, {1882) 205 L.R. 5, It seems that such an offex
: is 4o be regarded as a promise or unilateral

voluntary obligation contrast the billateiral
gratuitous contract, "where one party alone is
bound to do something and the oflier is bound
merely to accept but not to do or pay anything
in return," Walker Prins. 521L. BSee alsc Walkewr
Pe 529, "If an offerer undertakes to keep his
offer open for a stated time, the undertaking is
a separate voluntary obligation, and withdrawal
of the offer before the stated time is an actions
able breach of contract,.,"

48, cit. supra
49, (1.882) 205 L.R. 5, cited supra
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1€ I offer my properity to a ceritailn person at a certain
price, and go on to say: 'this offer 1ls bo be open up
to a certain date', I cannot withdraw that offer

before that date, iif the pewson to whom I made the
offer chooses to acgept it. T4 would be different in
Englahd, for the case supposed there would be no consider—
ation fox the promise to keep the offevoppen," Those
dicta concerned the gituation where offers were made
wvhich required accepitance if they were to becoue
contracts between the parties. The maker of the offer
does nov unilaterally oblige himself to lmplement the
offer, except 1f it is iIn due course accepted by the
other party. He does, however, oblige himself to keep
the offer open for a specified time. That obligation
is binding, as a promise, without acceptance; it is

not ditself an offer,

The credit being interpreted in Scots law as an
offer held open, or directly as a binding promise, such
an interpretation is free from the difficulties inherent
in the only corresponding theory avallable in English
law, namely the offer-held-open explanation, Such an
lnterpretation depends upon a well recognised and
sottled principle in Scots law Ffinding its legal
foundation in precedents and authorities. It seems
to answor this aspect of the problem concerning the
bankerwgeller relationship under au irrevocable credit,.

Unlike many theories discussed which tend to give

a fictitious plelture to the credlit, the offer~held-~open

or/
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and the unilateral voluntary obligation theoriles as +{thus
translated into Scottish concept provide a more reale
istic explanation and seem to give an adeqguate answer
to the nature of the yrelationshilp and its legal
consequences,

In the same way that the offerer or promisor ' is
bounid by his offer or promise until the expiry of a
Fixed period of time and not being entitled to revoke
it, the banker is bound by his issuing the credit to
the seller untidl the expiry of the credit.

The banker's obligation comes from his absolute
mdertaking and is not dependent on the seller's
acceptance, This theory would avoid not only the
difficulty of want of condideration, but also the
objections relating to the need for the sellert's
aceeptanceﬁo.

In this theory the banker's undertaking is indew
pendent and primary and hence the theory would not
conflict with the independence of the credit which has
often been stressad51. The seller has a direct right
against the banker as the result of the latter's
undertaking, which does not derive from other contracts.

This/

50, Silence, conduct, antecedent arrange?gpt, or other

forms of personal bar, See supra,gﬁ.vho,

5L, Bection C of the General Provigions and Define-
itions of the U,C.P. cited supra
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Thilis seems to be the legal poaitioth although, in
business or practical terms, the issue of the credit
must surely have been prompted by the terms of the

53

conbract of sale .

B2+ Hamzeh Malas v, British Imex Industries Ltd,.
1957 1 2 Lloyd's Rep. 549; 1938 2 Q.B. 127.
See also Societe Motallurgique d'Aubive &
Villerupt ve. British Bank for Toreilen Trade
319225 11 L1, L.R. 168 and also Section C of
the General Provisions and Definitions of the
U.CoPej also Miller p. 27

53. See Gutteridge and Megrah, p. 44 "Credit a
Term af Sales Contract! and "Conclusion" infra
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GONCLUS TON

The banﬁer's commercial credit, a valuable
fTilnang¢lal device, ia greatly used nowadays in world
transactions. Iv%s practical functioning does noi
seem to present any complication but the study of
its legal nature has engendered problems for lawyers
who endeawour Ho £fi¢ it into existing legal theory.
This has led to many theoiries, some of which tend to
modify ilta true operation and nature,

The business purpose of the credit is clearly to
caryy the contyract of sale into effect by means of at
least two further comtracts, being ancillawry to the
contract of sale itself. In othexr words the buyer and
seller enter into a contract of sale in the terms that
payment of the goods should be made by an irrevocable
credit. The buyer, as a result of this, arranges for
the credit with the banker. The banker, following the
buyer's instructions, issues the credit offering to
honour the seller's drafts in accordance with the
buyer's instruction, i.o. the torms of the credit.

In business and practical terms the issue of the credit
must have originated from the ¢ontract of sale. This
all three parties
seems to be one of the reasonsg why theowries involving/
have been invoked %o solve the problemla Not omne of

them/

1. The main problem could be the falluvre to make a
distinction between old forms of credit and
banker's commercial credit.
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them has been found to be a good answer, The banker's
credit has its particular feature, it stands on its
owWn.

If it dis intended that the banker's undertaking
be independent or that credit be a separate transe
action, could the credit possibly be considered of
the nature of an offer? The difficulties which the
courts have found in employing this theory arise from
the need to identify an acceptance by the seller before
the c¢redit can be binding upon the bank and to overcome
the apparent lack of consideration, The latter point
has been the most troublesome problem for the dis-
cussicn of the bankereseller relationship in common
law countries.

Miller, observing difficulties arising from the
banker's commercial credit, vemarked: "The English
courts have not ghown any marked enthusiasm for
theoriasing as to the legal foundation of the relation-
ship of seller and banker under an irrevocable letter
of credit., Such dicta as can be cited from the judge
ments in English cases are often difficult to apply
since they tend to seek to explain the legal principles
80 as to preserve a consistency with principles ladid
down in eariler cases dealing with out-moded types of
eredit, such as the general credit. They are also in
difficulty in explaining any resultant contractual
relationship without filirst disposing of the +tortuosgities

of/



RO N )

of the English law of consideration. That pavrticular
difficulty does not present itself in Scots law ceas "

*Gutteridge and Megrah (op. cit. ppe L7=18)
recognise the inadequacy of most of the theories
advanced to explain the irrevocable commercial credit
in terms of legal principle and advocate the 'realistic
approach' that these cfedits are justified by thedir
existence in commerce and their practical use, and that
Little purpose ls served by hacking them up to it e
Procrugtean bed of legal theory. They approve the
recommendation of the Law Revision Committee that the
validity of such credits in law sbould be clearly
stahed."z

In Scots law, however, to explain the banker-
seller relationshilp under an irvevocable credit in
terma of an offer and acceptance and hence ag in the
end a binding unllateral obligation or pollicitatio
could be an answer to the problem and its sonsequences.
It would solve objections concerning the independence
of the credit, the seller would have a direct wright
against the banker asg soon as the credit were advised
to him and also, in the case where the banker failed
to pay, the seller would have a right against the buyenr
for +the payment of the price of the goods under the
contract of sale,

The/

2, See Miller pp. 31=32 . #H#s for fhe lgal rvelalienship arisriieg
tnder am rerecable crekt see Dauls P 66 awst p 25 swkpva



The offer-held-open awnd the unllateral voluntary
obligation theories are able to answer the questions
of difflenlity concerning the legal nature and the
consequences of the bankerwgelloer relationship under
an lrrevocable credit, as far as Scots law is
concerned, . llowever, it has far to go %o be adopted
geneyrally, due to conflict with the leaws of otheyw
countries and particularly wilth those which are
influenced and dominated by English law, whaere the
doctirine of consideration is strongly followed,

In the modern commercial context, where Iuglish
law faces the necessity of coming to terms with the
Buropean legal tradition within the Buropean Bconomic
Community,; this Scottish solution to an English
problem may perhaps be a point at which the common
lawyer may begin to draw from the civilian heritage
gtill available in the law of England's paritner in

the United Kingdom.
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APPENDIX

Uniform Customs and Practice for Documentary Credits
(2974 Revision)

General Provisions and Definitions

(a) These provisions and definitions and the following

articles apﬁly to all documentary credits and are binding

upon all paeties thereto unless otherwise expressly

agreed,

(b) For the purposes of such provisions, definitions

and articles the expressions 'documentary credit(s):®

and 'credit(s)' used therein mean any arrangement,

however mnamed or described, whereby a bank (the issuing

bank) acting at the request and in accordance with the

instructions of a customer (the applicant Ffor the credit)

(1) 4is to make payment or to the order of a third party
(the beneficiary), or is to pay, accept or negotiate
bills of exchange (drafts) drawn by the beneficiary,
ox

(i1) authorizes such payments to be made or such drafts
to be paid, accepted or negotiated by another bank,

against stipulated documents, provided that the terms

and conditions of the credit are complied with,

(c) Credits, by their nature, are separate transactions

from the sales or other contracts on which they may be

based and banks are in no way concerned with or bound

by such contracts.

(a)/
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(d) Credit instructions and the credits themselves
mugt be complete and precise. In order to guard
against confusion and misunderatanding, lssuing banks
should discourage any attempt by the applicant for the
eredit to include excessive detail,
(e) The bank first entitled to exercise the option
available under Article 32B shall be the bank authorized
to pay, accept or negotiate under a credit, The decision
of gsuch bank shall bind all parties concerned.

A bank is authorized to pay or accept under a
credit by being specifically nominated in the credit,

A bank is authorised to negotiate under a credit
either
(i) by being specifically nominated in the credit, or
{(ii) by the credit being freely negotiable by any bank,
(£f) A beneficiary can in no case avail himself of the
contractual relationships existing between banks or

between the applicanit for the credit and the issuing bank,

Form_and notification of credits

ARTIOLE 1

(a) Credits may be either

(i) wrevocable, or

(ii) irrevocable,

(b) AlL credits, therefore, should clearly indicate
whether they are revocable or irrevocable,.

(e¢) 1In the absence of such indication the credit shall

be deemed to be revocable.

ARTICLE 2/



e

ARTICLE 2

A revocable credit may be aménded or cancelled at any
moment without prior notice to the beneficiary. However
the dssulng bank is bound to relmburse a brsnch or bither
banlk to which such a credlt has been transmitted and
made available for payment, acceptance or negotiation,
for any payment, acceptance or negotiation complying
with the terms and conditions of the credit and any
amendments received up to the time of payment, accepht-
ance oy mnegoitiation made by such brauch or other bank
prior to receilpt by it of notice of amendment or of
cancellation,

ARTICLE 3

(a) 4An irrevocable credit constitutes a definite under=-
taking of the lssuling bank, provided that the terms and
conditions of the credit are complied with?

(i) to pay, or that payment will be made, if the
credit provides for payment whether against a
draft oxr notj

(1i) to accept drafts if the credit provides for accepte-
ance by the issuing bank or to be responsible for
theilr acceptance and payment at maturity 4f the
credit provides for the acceptance of drafts
drawn on the applicant for the eredit or any
other drawee gpecified in the credit;

(iii) to purchase/negotiate, without recourse to drawers
and/or bona fide holders, drafts drawn by the
beneficiary,; at sight or at a tenor, on the

applicant/
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applicant for the credit or on any other drawee
gpecified in the credit, or to provide forx
purchase/negotiation by another bank, if the
credit provides for purchase/negotiation.
(b) Abnirrevocable credit may be advised to a bene=-
ficlary through another bank ( the advising bank)
without engagement on the part of that bank, but when
an issuing bank authorizes or requests anocther bank %o
confirm ifs irrevocable credit and the latter does so0,
such confirmation constitutes a definite undertaking
of the confirming bank in addition to the underitaking
of the issuing bank, provided that the terms and
conditions of the credlt are complied withs
(i) to pay, if the credit is payable at its own
counters, whether agalnst a draft or not, or that pay=-
ment will be made if the credit provides for payment
elsewhere:
(ii) %o accept drafts if the credit provides for
acceptance by the confirming bank, at its own counters,
or to be regponsgible for thelr acceptance and payment
at maturity if the oredit provides for the acceptance
of drafts drawn on the applicant for the credlt or any
othen drawvee specified in the credity
(iii) to purchase/negotiate, without recourse to drawers
and/or bona fide holders, drafts drawn by the bene-
ficiary, at sight or at a temor, on the issuing bank,
o1 onn the applicant for the credit or on any other
drawee gspecified in the credit, if the credit provides

for purchase/negotiation.

(c)/
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{c) Such undertakings can neithexybe amended nor
cancelled without the agreement of all parties

thereto. Partial acceptance of amendments 1ls not
effective without the agreement of all parties thereto,
ARTICLE 4

(a) When an issuing bank instructs a bank by cable,
telegram or telex to advise a credlt, and intends the
mall confirmation to be the operative credit instrument,
the cable, telegram or telex must state that the credit
will only be effective on receipt of such mall cone
firmation, In this event, the issuing bank must send
the operative oredit instrument (mail confirmation)
and any subsequent amendments to the credit to the
beneficiary through the advising bank,

(b) The dissuing bank will be responsible for any
consequences arising from its faillure to follow the
procedure set out in the preceding paragraph.

(c) Unless a cabley; btelegram or telex states 'details
to follow' (or words of similar effect), or states
that the mail confirmation is to be the operative
credit instrument, the cable, telegram or telex will
be deemed to be the opervative credit instrument and
the issuing bank need not send the mail ¢onfifmation
to the advising bank.

ARTICLE 5/



B.

Ll w

ARTICLE 5

When a bank is instructed by cable, telegram or telex
to ispgue, confirm or advise a credit similar in terms
to one previously established and which has been the
subject of amendments, it shall be understood that
the details of the credit being issuéd, confirmed ox
advised will be transmitted to the beneficlary execluding
the amendments, uvnless the instructions specify
clearliy any amendments which are to apply.

ARTICLE 6

If aocomplete or unclear dinstructions are received Ho
issue, confirm or advise a credit, the bank requested
to act on such instructions may give preliminary
notification of the credit 4o the beneficiary for
information only and without responsibility; in this
event the c¢redit will be issued, confirmed.or advised

only when the necessary information has been received.

Liabilitics and respensibllities

ARTICLE 77

Banks must examine all documents with reasonable care
to ascertain that they appear on their face to be in
accordance with the terms and conditions of the
gredits Documents which appear on their face to be
inconsistent with oue another will be considered as
not appearing on their face to be in accordance with
the terms and conditions of the credit,

ARTICLE 8/
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ARTICLE 8

(2) In documentary credit operations all parties
concerned deal in documents and not in goods.

(b) Payment, acceptance or negotiation against docu=-
ments which appear on their face to be in gccordance
with ‘the terms and conditions of a credit by a bank
auvthorized to do so, binds the party giving the
authorization to take up the documents and reimburse
the bhank which has effechted the payment, acceptance

or negotiatilon.

(¢) 1If, upon receipt of the documents, the issuing
bank considers . that they appear on their Fface not to
be in accordance with the termg and conditions of the
credit, that bank must determine, on the basis of the
documents alone, whether to claim that payment, accept=-
ance oy negotiation was not effected in accordance
with the terms and conditions of the credit,

(d) The issuing bank shall have a reasonable time to
examine the documents and to determine as above whethen
to make such a claim,

(e) If such claim is to be made, notice to that effect,
stating the reasons therefor, must, without delay, be
given by cable oy other expeditious means to the bank
from which the documents have been received (the
remitting bank) and such notice must state that the
documents are being held at the disposal of such bank

or are being returned thereto.
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(£) If the issuing bank fails to hold the documents

at the disposal of the remititing bank, or Ffails to
rebturn the documents 1o such bank, the lssuing bank
shall be precluded from claiming that the relative
paymentit, acceptance or negotiation was not effected

in accordance with the terms and conditions of the
eredlt,

(g) If the remitbing bank draws the attentlon of the
issuing bank to any idrregularitlies in ithe documenis oy
advises such bank that it has paid, accepted or negoti=
ated under veserve or against a guarantee In regpect

of such irregularities, the issulng bank shall not
thereby be relieved from any of its obligations under
this article, Such guarantee or reserve concerns only
the wrelations between the remititing bauk and the
bevneficiary.

ARTICLE ©

Banks assume mno liability or responsibility for the
formy; sufficiency, accuracy, genuineness, falsificatlon
or legal effect of any documents, or for the general
and/or particular conditions stipulated in the documents
or superimposed thereong nor do they assume any liabdlity
or responsibility for the descripilion, quantity, weight,
guality, comndition, packing, delivery, value or exist-
ence of the goods represented theveby, oxr for the good
Faith or acts and/or omimsions, solvency, performance
or standing of the cvonslgnor, the carviers or the

" dmsureds of the goods or any other person whomsgoever.

ARTICLE i¢/
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ARTICLE 10
Banks assume no liability or responsibility for the
consequenceg ariging out of delay and/or loss in
transit of any messages, letiters or documents, or
for delay, mubtilation or other ervors arising in the
transmission of cables, telegrams or telex, Banks
assume no liability or responsibillity for efrors in
translation or interpretation of technical terms, and
reserve the right to transmit credit terms without
translating them,
ARTICLE 311
Banks assume no Llilability or responsibility for con-
sequences arising out of the interrupiion of their
business by Acts of God, riots, civil commotions,
insurrections, wars or any other causes beyond their
.control or by any strikes or lockouts, Unless
gpecifically authorized, banks will not effect payw
ment, acceptance or negotiation after exzpiration under
credits expiring during such interrupition of business.
ARTICLE 12
(a) Banks utilizing the services of another bank for
the purpose of giving effect to the ingtructions of
the applicant for the credit do so for the account and
at the risk of the latter.
(b) Banks assume no liability or responsibility should
the instructions they transmit not be carried oulb, even
if they have themselves taken the initiative in the

choice of such other bank.
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{(c) The applicant Ffor the credit shall be bound by
and liable to indemnify the banks against all oblie
gations and responsibilities dmposed by foreign laws
and usages.

ARTICLE 13

A paying or negotiating bank which has been authorized
to elaim reimbursement Ffrom a third bank nominated by
the dssuing bank and which has effected such payment
or mnegotiation sghall not be required to coufirm to the
third bank that it has done so in accordance with the

terms and conditions of +the credit,

Doguments

ARTICLE 14

(a) AlL instructions to issue, confirm or advise a
eredit must state precisely the documents against
which payment, accepbtance or negotiation is to be made.
(b) Terms such as 'first class', 'well known',
fgualilfied! and the like shall not be used to describe
the issuers of any documents called for under credits
and if they are incorporated in the credit terms banks

will accept documents as tendered,

Cesl Dogcuments evidencing shipment or dispatch ox

btaking in charge (shipping documents)

ARTICLE 15

Except as stated in Article 20, the date of +the Bill
ofiLading, or the date of any other documenti evidencing
shipment ox dispatech or taking in charge, or the date

indicated/
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indicated in the reception stamp or by notation on

any such document, will be taken in each case to be

the date of shipment or dispatch or taking in chairge

of the goods.

ARTICLE 16

(a) If words clearly indicating payment or prepayment
of freight, however named or describedy appear by stamp
or otherwise on documents evidencing shipment or dige
pateh or taking in charge they will be accepted as
constituting evidence of payment of Ffreight.

(b) If the words 'freight pre-payable! or tfreight to
be prepaid’ or words of similar effect appear by stamp
or otherwise on such documents +they will not be accepted
ag constituting evidence of the payment of frelight,

(c) Unless otherwise specified in the credit or inw
consistent with any of the documents: presented under
the credit, banks will accept documents stating that
freight or transporitation charges are pa¥able on delivery.
(d) Banks will gccept shipping documents bearing
reference by stamp or otherwise to costs additional +to
the freight charges, such as costs of, or disbursements
incurred in conunection with, loading, unloading or
similar operations, unless the conditions of the credit
specifically prohibit such reference.

ARTICLE 17

Shipping documents which bear a clause on the face

théreof such as 'shipper's load and count' ox 'said by

shipper/
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shipper to conbtain' or words of similar effect, will

be accepted undess otherwige specified in the credit.
ARTICLE 18

(a) A clean shipping document is one which bears no
superimposed clause oy notation which expressly declares
a defective condition of the goods and/or the packaging.
(b) Banks will refuse shipping documenis bearing such
clauses oxr notatlions unless the credit expressly states
the clauses oy notations which may be accepted,

€.1,1 Marine Bills of Lading

ARTICLE 19

(a) Unless specifically authorized in the credit, Bills

of Lading of the following nature will be rejecteds

(i) Bills of Lading issued by forwarding agents.

(ii) Bills of Lading which are issued under and are
subject to the conditions of a Charter-Party.

(#ii) Bills of Lading covering shipment by sailing
vessels,

(b) However, subject to the above and unless otherwise

specified in thé credit, Bills of Lading of the

following nature will be accepted:

(i) tThrough'! Bills of Lading issued by shipping
companies ox their agents even though they cover
geveral modes of transport.

(ii) Short TForm Bills of Lading (i.e. Bills of Lading
issued by shipping companies or their agents which
indigata some or all of the conditions of carriage
by refewvence to a source or document other than
the Bill of Lading).

(2id)/
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(iii) Bills of Lading issued by shipping companies ox
their agents covering umitized cargoes, such as
those an pallets or in Containers.

ARTICLE 20

(a) Unless otherwise specified in the credit, Bills

of Lading must show that the goods are loaded on board

a namned wvessel or shipped on a named vesgsel,

(b) Loading on board a named vessel or shipment om a

named vesgél may be evidenced either by a Bill of Lading

bearing wording indicating leading on board a named
vessel or shipment on a named vessel, or by means of &
notation to that effect on the Bill of Lading signed ov
initialled and dated by the carrier or his agent, and
the date of this notation shall be regarded ag the date
of loading on board the mnamed wvessel or shipment on the
named.vessel.

ARTICLE 21

(a) Unless transhipment is prohibited by the terms of

the credit, Bills of Lading will be accepted which

indicate that the goods will be transhipped en roube,
provided the entire vovage is covered by one and the
same Bill of Lading.

(b) Bills of Lpding incorporating printed clauses

stating that the carviers have the right to Ltranship

will be accepted notwithstanding the fact that the
credit prohibits transhipment.

ARTICLE 22/
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ARTICLE 22

(a) Banks will refuse a Bill of Lading stating that
the goods are loaded on deck, unless specifically
auvnthorized in the éredit.

(b) Banks will not vrefuse a Bill of Lading which
contains a provision that the goods may be carried on
deck, provided it does not specifically state that
they are loaded om deck.,.

C.l.2 Combined Transpori Documents

ARTICLE 23

(a) 3£ the credit calls for a combined transport
docoument, il,¢. one which provides for a combined
transport by at least two different modes of transport,
From a place at which the goods are taken in charge to
a place designated for delivery, oxr if the credit
provides foxr a combined transport, but in either case
does not specify the form of documents required and/or
the issuner of such document, banks will accept such
documenits as tendered.

{(b) If the combined transport includes transport by
sea the document will be accepted although it does not
indicate that the goods are on board a named vessel,
and although it contalnsg a provision that the goods, i1if
packed in a Contalner, may be carried on deck, provided
it does not specifically state that they are loaded on
deck.

C.1,3/
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Cole3 Other Bhipping Documents, otc.

ARTICLE 24

Banks will consider a Railway or Inland Waterway Bill
of Lading or Consignment Note, Counterfoil Waybill,
Postal Receipt, Certificate of Mailing, Air Mail
Receipt, Ailr Waybill, Ailr Consignment Note or Air
Receipt, Trucking Company Bill of Lading or any other
similar document as regular when such document bears
the reception stamp of the carrier or his agent, or
vhen it bears a signature purporting to be that of the
carrier ox his agent.

ARTICLE 258

Where a credit calls for an attestation or certification
of weight in the case of transport other than by sea,
banks will accept a weight stamp or declaration of
walght superimposed by the carrier on the shipping
document unless the credit calls for a separalte or
independent certificate of weight.

C.2 Insurance Documents

ARTICLE 26

(a) Insurance documents must be as specified in the
eredilt, and must be issued and/or signed by insurance
companieg or their agents or by underwriters,

(b) Caver notes issued by brokers will not be accepted,
unless specifically authorized in the credit.

ARTICLE 27/
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ARTICLE 27

Unless otherwise specified in the credit, or unless

the insurance documents presented esgtablish that the
cover is effective at the latest from the date of ship-
ment or dispatch or, in the case of combined transport,
the date of taking the goods in charge, baunks will
refuse insurance documentis presented which bear a date
later than the date of ghipment or dispatch or, in the
case of combined btransport, the date of taking the goods
in charge, as evidenced by the shipping documents,
ARTICLE 28

(a) Unless otherwise specified in the credit, the
insurance document must be exprossed in the sama
currency as the credit.

(v) The minimum amount for which insurance must be
effected is the CII wvalue of the goods concerned, However
when the CIF value of the goods cannoit be determined
from the documents on theixr face, banks will accept as
such minimum amount the amount of the drawing under the
credit or the amount of the relative commercial invoice,
whichevexr i1ls the greatexr.

ARTICLE 29

(a) Credits should expresgly state the type of insurance
required and, if any, the additional risks which are to
be covered., Imprecise bterms such as 'usual risks! or
'customary risks' should not be used: howbver, if such
imprecise texrms are used, banks will accept insurance

documents as tendered,
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(b) PFailing specific instructions, banks will accept
insurance cover as tendered,

ARTICLE 30

Where a credit stipulates 'insurance ggainst all risks?t,
hanks will accept an insurance document whichh contains
any 'all risks' notation or clause, and will assume no
regpongibility if any paftisulam wisk is not covered.
ARTECLE 31

Banks will accept an insurance document which indicates
that the cover is subjJect to a franchise or an excess
(deductible), unless it is specifically stated in the
credit that the insurance must be issued lirrespective
of percentage,.

C.3 Commercial Invoices

ARTICLE 32

{(a) Unless otherwise specified in the credit, commercial
invoices must be made out in the name of the applicant
for the credit,

{b) Unless otherwise specified in the credit, banks
may refuse commercial dinvoices issued for amounts in
excess of the amount permitted by the credit.

(¢) The description of the goods in the commercial
invoice must correspond with the description in the
credits. ITn all other documents the goods may be
described in general terms not lnconsistent with the

description of the goods in the oredit,
Colt/
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C.4 Other Documents

ARTICLE 33

When other documents are required, such as Warehouse
Receipts, Delivery Orders, Consular Invoices, Certi=
ficates of Origin, of Weilght, of Quality or of Analysis
etocs and when no further definition is given, banks

will accept such documents as tendered,

Miscellaneous grovisions
o vhe
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Quantity and Amount

ARTICLE 34

(2) The words tabout'!, 'circa' or similar expressions
used in connection with the amount of the credit or the
guantity or the unit price of the goods are to be
construed as allowing a difference not to exceed 10%
more or 1L0% less,.

(b) Unless a credit stipulates that the quantity of
the goods specified must not be exceeded or reduced a
tolerance of 3% more or 3% less will be permissible,
always provided that the total amount of the drawings
doeg not eoxceed the amount of the credit. This
tolerance does not apply when the credit specified
quantity in terms of a stated number of packing units

or individual items.

FPartial Shipments

ARTICLE 35

(a) Partial shipments are allowed, unless the credit

specifically states otherwise,
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(b) shipments made on the same ship and for the same
voyvage, even if the Bills of Lading evidencing shipment
'on board! bear different dates and/or indicate differe
ent porits of shipment, will not be regarded as partial
shipments,

ARTICLE 36

If shipment by instalments within given periods is
gtipulated and any instailment is not shipped within

the period allowed for that instalment, the credit
ceases to be available for that or any subsequent
instalments,;, unless otherwise specified in the credit.
Lxpiry Date

ARTICLE 37

ALY eoredits, whether revocable or irrevocable must
gtipulate an expiry date for presentation of documents
for payment, acceptance or negotiation, notwithstanding
the stipulation of a latest date foxr shipment,

ARTICLE 138

The words ‘to', '4ill', and words of similar impoxrt
applying to the sbtipulated expiry date for presentation
of documents for paymeﬁt, acceptance or negotiation, op
to the stipulated latest date Tor shipwment, will be
understood to include the date mentioned,

ARTICLE 39

(a) VWhen the stipulated expiry date £alls on a day

on which banks are closed for reasons other than those
mentioned in Article 11, the expiry date will be extended

until the first follewing business day.
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(b) The latest date for shipment shall not be extended
by reason of the extension of the expiry date in accord-
ance with this Article, Where the credit stipulates a
latest date for shipment, sghipping documents dated
later than such stipulated date will not be accepted,
If no latest date for shipment is stipulated in the
eredit, shipping documents dated later than the expiry
date stipulated in the credit or amendments thereto
will not be accepteds Documenits other than the
shipping documents may, however, be dated up to and
including the extended expiry date,
(c) Banks paying, accepting or negotiating on such
extended expivydbte must add to the documents their
certification in the feollowing wording:
*Presenteda for payment (or acceptance or negotiation
as the case may be) within the expiry date extended
in accordance with Article 39 of the Uniform
Customs?'.

Shipment, Loading or Dispatch

ARTICLE 4O

(a) Unless the terms of the evedit indicate otherwise,
the words ‘'departuret, 'dispatch', tloading' or
'sailing' used in stipulating the latest date for
shipment of the goods will be undersitood to be synony

mous with 'shipment!,
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(b) Bxpressions such as '"prompt', ‘immediately?!, 'as

gsoon as possible! and the like should not be used,

If they are used, bankg will interpret them as a
requestAfor shipment within thirty days from the date

on the advice of the credit to the beneficiary by the
isguing bank or by an advising bank, as the case may be,
(c) The expression 'on or about' and similar expressions
will be interpreted as a request for sghipment during

the periocd from five days before to five days after

the specified date, both end days included.

Pregsentation

ARTICLE A1

Notwithstanding the reguirement of Article 37 that
every credit must stipulate an expiry date for presentw-
ation of dccumenﬁs, credits must also stipulate a
gpecified period of time after the date of issuance

of the Bills of Lading or other shipping documents
during which presentation of documents for payment,
acceptance or negotbtiation must be made., If no such
period of time is stipulated in the credit, banks will
refuse documents presented to them later than 21 days
after the date of issuance of the Bills of Lading or
other shipping documents,

ARTICLE 42

Banks are under no obligation to accept presentation
of documents outside their banking hours.

Date Terms/
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Date Terng

ARTICLE 43

The terms 'first half', 'second half' or a month shall
be consitrued respectively as from the lst to the 15th,
and the 16th to the last day of each month, inclusive.
ARTICLE 4%

The terms ‘beginning', *'middlie' or 'end' of a month
shall be comnsgtrued respectively as from the lst to the
loth, the 1lth to the 20th, and the 2lst to the last
day of each month, inclusive,

ARTICLE 4§

When a bank issuing a credit instructs that the credit
be confirmed or advised as available 'for one month!',
*for six moenths'! or the like, but does not specify the
date from which the time is to run, the confirming or
adviging bank will confirm or advise the credlt as
expivring at the end of such indicated period from the

date of its confirmation or advice,.

Transfer

ARTICLE 46

(a) A transferable credit is a credit under which the
beneficiary has the right te give dnstructions to the
bank called upon to effect payment or acceptance or %o
any bank entitled to effect negotiation bto make the
credit available in whole or in part to one or more

third parties (second beneficiaries).
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(b) The bank requested to effect the transfer, whether
it has confirmed the credlt or not, shall be under no
obligation to effect such transfer except to the extent
and in the manner expressly consented to by such bank,
and until such bank's charges in respect of transfer
are paid.,.
(e) Bank charges in respect of transfers are pawable
by the first benefilclary unless otherwise specified,
(d) A credit can be transferred only if it is expressly
designated as Yitransferable'! by the issuing bank,
Terms such as 'divisible'; 'fractionnablet!, 'assignable',
and Ytransmissible!'! add nothing to the meaning of the
term Ytransferablet' gnd shall not be used,
(e) A transferable credit can be transferred once only.
Practions of a transferable credit (not exceeding in the
aggregate the amount of the credit) can be transferred
separately, provided partial shipments are not prohibited,
and the aggregate of such transfers will be considered
as constituting only one transfexr of fha credlit, The
credit can be transferred only on the terms and conw
ditions specified in the original credit, with the
exception of the amount of the credit, of any unit
prices stated therein, and of the period of wvalidity
or period for shipment, any or all of which may be
reduced or curtailed,

Additionally, the name of the first beneficiary
can be substituted for that of the applicant for the

credit/
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credit, but if the name of the applicant for the credit
is specifically required by the original credit to
appear in any document other than the involice, such
reguirement must be fulfilled.
(£) The first beneficlary has the right to substitute
his own invoilces for those of the second beneficiary,
for amounts not in excess of the original amount
stipulated in the credit and for the original unit
| prifes if stipulated in the credit,; and upon sguch
substitution of inveices the first beneficiary can draw
under the credit for the difference, if any, between
his inveices and the scecond beneficiary's involces.
When a credit has been transferred and the first bene-
ficlary is to supply his own lnvoices in exchange fox
the second beneficlary's invoilces but fails to do so
on flrst demand, the paying, accepting or negotiating
bank hag the right to deliver to the issuing bank the
documents received under the credit, including the
second benefilciary's invodces, without further
regpousibillity to the first beneficlary,.
(g) The first beneficiary of a transferable credit
can transfer the credit to a second beneficiary in the
same country or in another country unless the credit
specifically states otherwise. The first beneficiary
shall bave the right to request that payment or
negotiation be effected to the second beneficiary at
the place to which the credit has been transgferred, up

to/
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to and including the expiry date of the original credit,
and without prejudice to the first beneficiary's right
subsequently to subsititute his own involces for those
of the second benefilcilary and to claim any difference
due to hidwm,

ARTICLE 47

The fanct that a credit is notlt stated to be transfaerable
shall not affect the beneficiary's rights to assign

the procesds of such credit in accordznce with the

provisions of the applicable law,



