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SUMMARY

The thesis examines the accession of the
Hellenic Republic to the European Communities
on January 1st 1981 and compares it with the
accession of the United Kingdom, Denmark and
Eire on January 1st 1973 to determine the comtribution
of law to the enlargement process and tio appraise
its quality as a Law of acceséion.

While for reasons off space the thesis had
to be selective, the whole history of enlargement
has been considered from the important Associatiom
"with a view to membership," with Greece im 1961
to the present. The proposed accessions of
Spain and Portugal are mentioned only by way
of illustration,

We consider the forces that motivate enlargememt
and the impact of enlargement to assess the extent
to which law ecan control non-legal factors. We
look at national law, intermnatiomal law, and
community law and the underlying assumptiom thatt
the functiom of law in the communities is to
promote the goal of European integration or at
least to advance the wider aims of the Preamble off
the E.E.C. Treaty.

This thesis reflects the opiniom that it is
impossible, when studying a dynamic system such as
the Community, to refrain from commenting om the

successes and failures of the integratiom process



vii

in the hope of offering possible solutions to
problems of the accession method by indicating
how changes could be made in the law and practice
of accession,

In assessing the impact of the law of accession
the thesis examines the institutions, to see how
they have been affected by the exercise both
directly and consequentially.

A selection of Community policies are looked
at to see what kind of effect accession may have.

We have felt compelled to explore the
problem of withdrawal from the Communities and
the related difficulty of re-negotiation; these
represent an antithesis of enlargement. Such a
study might lead to a broader understanding of
accession as a legal process.

Finally, in the conclusions, we apply the
understanding gained in the main body of the thesis
of the scope and effect of the law of accession and
the relative practice, to the problems we have
identified. We then suggest changes to the
established accession procedure by taking an
overall approach trying to avoid the retrograde

effect that the present method seems to have,
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THE LAW OF ACCESSION OF STATES TO THE
EUROPEAN COMMUNITIES : THE CASE OF

THE HELLENIC REPUBLIC,

",.,., but when states are acquired in a province

differing in language, in customs, and in
institutions, then difficulties arise; and to
hold them one must be very fortunate and very
assiduous,"

(Niccolo Machiavelli, The Prince.)

CHAPTER 1

INTRODUCTION

The second enlargement of the European
Communities as a result of the accession of the
Hellenic Republic (Greece) as its tenth member
has been an event of significance for the Com-
munities: mnot only because of the expected impact in
political, economic and social terms, but also, and
it is with this that we shall be most concerned,
as another illustration of the Communities'
practice in carrying into effect the commitment
contained in the eighth indent to the Preamble of
the 1957 Treaty of Rome, ".... to preserve and
strengthen peace and liberty, and calling upon the
other peoples of Europe who share their ideal to
join in their efforts ..."

Such a statement implies both a process and
a procedure, a gradual coming together, It is, as

we shall see, a process that has a number of legal

components



not all of which are contained or based on the
three foundatién Treaties. The larger part of
the process is carried out as a matter of practice;
a practice emerging from the action of officials
and authorities at the national and at the supra-
national levels,

‘he purpose of the present dissertation is
to examine the Communities' practice or method
of effecting enlargement and to identify and
evaluate the function of law. We shall look for
concordant practices which we may consider to be
part of the law of accession following aspects

of Hart's approach to Law1'.

By thus having distinguished between the
legal and the non-legal aspect of the enlarge-
ment method and by having considered the nature
of the legal components, we shall then indicate
whether the accession of the Hellenic Republic
has evidenced the existence of a law of
accession. We may then discuss the efficacy
of this body of law.

While inquiring, in this dissertation,
into the Greek accession we shall contrast and
compare it with that of the United Kingdom,

Lenmark and Ireland ("the first accession"),



Although negotiations with Spain and Portugal

are well advanced, for reasons of space and clarity
we have restricted references to these negotiations
and applications to footnotes and for occasional
emphasis in the text. Our relative familiarity

with the effects of accession on the uUnited

Kingdom is the main reason for selecting the

British experience as representative of the first
accession in 1973: the four applications were,

at that time. linked with each other, and the pace and
direction of negotiations was dictated by the British
application, We have not hesitated to consider
aspects of the Irish accession or Norway's

"slip twixt cup and lip." It has been, in

addition, essential to look at the first

abortive British application in the 1960s

because it was then that the practice evolved

which has become the foundation of the law of
accession.,

The European Coal and Steel Community
(E.C.S.C.) and the European Atomic Energy Community
(EURATOM) are discussed hardly at all. The E.E.C,
is by far the most wide-ranging and dynamic of the
Communities, The saving of space also supports
such an approach. We have frequentiy chosen

to speak of " the Communities "



where speaking generally, of the activities of

any of the institutions of the three Communities.

We begin our aim of isolating the legal

contribution in Chapter II in the form of a

"screening~out" of (a) Zgeographic and historic
factors; and, (b) political and economic factors.
Admittedly this may involve an arbitrary selection:
one could as easily choose sociological,

linguistic or even gastronomic factors, all of
which could possibly be relevant. We have

chosen these two sets of related factors, firstly,
because they themselves are the aggrégate of a
number of other factors and, secondly, because

of the intimate connection they bear to the topic.

We are investigating a European Economic

Community: Europe may be defined,in the first
instance, as a geographic and historical entity;
Art. 2 of the E.E.C. Treaty clearly sets out its
economic purpose, if such a statement were necessary;
and while a community need not always be political,
when the inter-relations of states and their
economic activity are an issue, politics becomes
inevitable: "We are not in'business at ail: we
are in politics,"” said Walter Hallsteinz. Ernst
Haas too in the early days of economic integration
in Europe, considered the E.C.5.C. to be a

political communityB.



Our choice of such an approach is justified in

the context of Chapterijy , where we go on to

consider the importance of integration theory.
Integration theories, as will be seen, concentrate
to a greater or lesser extent on the economic and
political factors which usually involve and

specify a use of law in the integration process.

It is only the application of these theories to
enlargement that concerns us and not other appli-
cations to integration elsewhere in the Communities.
We touch here, for the first time in the thesis,
on the importance of goal~definition., Integration
theory assumes that integration is per se
desirable and we accept this as a criterion of
efficacy (which the reader may treat as a caveat.),
Integration theory provides a standard which may
facilitate the evaluation of the contribution of
law, It will be noted too that integration theory
is itself always in a state of flux; we assume

too that this second accession, with which we

are concerned, may affect integration theory

once its significance is fully received,

Chapter 1Y, discussing the contribution
of international and municipal law, is included
as a necessary preliminary to later discussions.

This leads us to the core of the topic which is



treated in Part Two of the dissertatiom.

Part 7fwo begins by serutinising the law and
practice of accession in its application to the
accéssion of the Hellenic Republie. Chapter V should
be of particular interest: it examines the worth of
a pre-accession association agreement.. This is,
historically and technically, the single most signif-
icant legal distimction between the first and secomnd
accessions, We begin to notice, in chapter V, how
restrictions in any particular stage of the process of
accession or enlargement in the wider sense off the
term can have consequences for the other stages. This
relationship, which goes to the heart of the inquiny
dealing with the role of law im accession,becomes

gradually more evident in Chapters V1 & VII where the

other advanced stages of the accession process are
reviewed.

Going beyond the limits of a solely theoretical
study we enquire about the goal which law might be
expected to achieve and are consequently compelled to
look (without being exhaustive) at the practical results

of enlargement. Chapter VIII studies institutional

changes induced by the accession of a new member state.
Such changes are expressly contained inm the accession
documents and admit easily of comparison.' The implied
and consequent changes are sufficiently predictable

to allow of discussion. Chapter IX




deals with some of the less easily traced conse-
quences of enlargement: those areas where the
direction of Community functioning is affected
by accession. This is a selective exploration
which takes into account the dynamic features

of the Communities.

In Part Three, the concluding section of the

dissertation, Chapter X, canvasses the emerging
issue of the possibility of withdrawal from the
Communities and the other related output -~ failures
in the present enlargement method, viz. re-
negotiation and secession. The final Chapter.XTI
integrates conclusions already drawn in the

course of the thesis and'critically appraises

the function of law in the enlargement method

and offers practical suggestions for the
improvement of the way in which the Communities

enlarge.

As already indicated, our method iﬁvolves
contrast and comparison. The greater part of the
research for this dissertation was executed
between September 1979 and September 1981. There
was, at that timé, no systematic survey of the
Greek accessibn negotiations, Accordingly, our
first task was to prepare a narrative account of
the Greek negotiations from the often scanty
reports in the Bulletin of the European Communities

("the Bulletin") and newspaper reports.



The passage of time has brought with it an
increasing amount of published work incor-
porating pertinent, though not predominently
legally directed, material (most notably, 'the
FEuropean Community and its mediterranean Enlarge-
ment by Loukas Tsoukalis, 1981). Such material
has been included as footnotes, or to the extent
it supplies crucial information, in the text. We
have included our narrative account of the Greek
negotiations referred to above as Appendix Aj it
may be of some interest in its own right; it is,
at the same time, the factual basis for many of
our arguments and conclusions. The inclusion of
the narrative account in the body of the thesis
would have diverted attention from the thrust

of our argument.

The source material we have used is that
available in English. Whilst this facilitated
our research in relation to the British attempts
at accession and the two accessions themselves,
there was a scarcity of material written in English
about the Athens association agreement. A number
of apparently cognate articles in Greek, cited in

English works, remain uninvestigated,

Our principal sources of reference are the
Community ‘l'reaties, the approprizte secondary
iegislation, the jurisprudence of the Court of
Justice, reports and working papers of the

Community institutions and organs,



especially the Association Council under the
Athens association agreement. We have made
considerable use of the Bulletin and other
publications of the Information Office of
the European Communities. All of these have
been available at Glasgow uUniversity library
as an official depository of Community
documentation. We have in addition relied
upon related academic writings of the

European Communities,



PART ONI

CHAPTER 11

MAJOR NON-LEGAL FACTORS

The enlargement process of the Communities,
when a state applies for accession, involves a
number of legal considerations; and while we may
be able to identify a law of accession, the content
of that law will vary from time to time., In
comparing and contrasting the first and second
enlargements'the attribution to the application
of legal norms as causing major differences, which
may actually be the result of unique factual or
historical circumstances,should be avoided. We

’

shall in this chapter make reference to these factors.

(a) Geographic and Historic factors.

Historically, Greece was always likely to
answer the call in the ‘I'reaty Preamble (page 1 above).
The earliest Greeks, known to us as a barbaric
tribe, the Hellens, had drifted down from the
Danube/Black Sea area around 1400 B.C. and had
later returned to Europe as a colonial power
(see Galtung page 59 below } colonising between
800 and 600 B.C, the area now known as Naples in
Italy and Marseilles in France, ‘There then
followed, (4th century B.u.), the Golden Age of
Pericles when democracy, science, and philosophy

flourished . ‘The macedonian conquest pulled Greece

10



back towards the east but Roman conquest brought
her closer to developments in the European area,
Later, in the hth century A.D., the Goths
invaded Greece and it was not until the 1820's,
after the Byzantine era and Ottoman rule, that
Greece gained independence as a political entity

and state.

In 1909 a military coup took place., In
1936 the Metaxas dictatorship was established.
The aftermath of the Second World Waf brought
a civil war between the Royalists and the
Communists, lasting from 1946-1949, ‘rhen the
British'who had included Greece within their
sphere of influence,weré unable to sustain their
role in the area and were replaced by the

united States,

“he United States! response in 1947 was to
shape its own foreign policy until the present
day and have a substantial impact on Qreece:. rhe
very existence of the treek state is today
threatened by the terrorist activities of
several thousand armed men led by communists,
who defy the governments authority at a number of
points, particularly the northermn boundaries.....
I believe that it must be the policy of the
United States to support free peoples who are
resisting attempted subjugation by armed minorities

or outside pressures, Should we fail to support

-



Greece and Turkey in this flateful hour, the effect
will be far reaching to the West as well as to
the East. We must take immediate and resolute

5

action,”” This is, among other things, the
source of the Greek fear of Turkish aggression
and distrust of N,A.T.0. which we shall later
see was to play a substantial part in the
accession negotiations (seé page 150 below and
App. A). The Monarchy was formally abolished
in, 1973 after the military coup of April.21st
1967 and shortly before the fall of the military
government due to its failure to deal with the
disagreement with Turkey over Cyprus in 1974,
Karamanlis was recalled from exile to begiﬁ
what was to become Greece's eventual progress

towards membership of the Communities,

This historical background informs us
of certain aspects of Greek floreign policy
which we shall see reflected in later developments;
for example, accession had to be able to deal
with the Greek/Turkish relationship.  When ome
recalls that this same accession procedure was
used to resolve the question of New Zealand butter
imports to the United Kingdom we begim to see how there
can be a diffiiculty in formulating a generally

applicable: law ofl acecession.



The foregoing brief introduction shows that the
Greeks are indeed linked with Europe; this is some-
thing they vehemently stated during accession ne-
gotiations.

Greece is a medium-sized European Republic
stretching across the tip of the Balkan Pennimsula
from the Ionian to the Aegean seas. Europe can be,
and is primarily, a geographic term. The significance
of this to the law of accession is that the clearest
legal source of aceession procedure, viz. Art. 237 of

the E.E.C. Treaty states that an applicationm: can be

13

made by "any European state...". (The reader is referred

to Appendix D for relevant Treaty articles).7

Although this may not be immediately dimportant,
the sudden economic development of, for example, an
African, Caribean and Pacifiec state might make this
an issue. Haaséquotes Gravier who sees "a West
European economic space", "elongated into West Africa",
We submit that the term "European" has to be construed
narrowly otherwise there is a danger of losing the
loyalty to an ldeel which is an integral part of the
Communities and which_is a focal point of integration

theories (see Chapter IIT ). We can say that the

Greek accession has coniirmed that a very restricetive:
view of Europe will not be taken by the Communities;
indeed this attitude was, already apparent from

the Athens association i.greement of 1961 which ad-

mitted of the possibility of membership.



It would seem that the correct épproach is neither
geographic nor historical but is multifactorialB.

Already we can see that law in the instance
above has a definite mormative function, It
prohibits certain conduct even if such conduct
would be otherwise indicated onm other grounds:
for example, the United States could not apply
for membership. It has a positive aspect by
encouraging applications by European states (the
wider implications of this are discussed in
Chapter IIX ). Another indication of the nature of
the law of accession that we obtain from Art, 237
is that it does not specify in detail who may and
who may not apply.

In addition the position of Greece on the
Mediterranean coast tends to bring it within the
quasi-political grouping of "Mediterranean states",
It is the similarity of topography and climate which
associates Greece with other littoral states despite
the lack of formal or economic bcnds.9

The country extends to 51,000 sq.,ml, in area,
similar im size to Czechoslavakia. Most of Greece
is within 40ml, of the sea and 75% of the land mass
is mountainous, The climate varies radically from
one aréa to the mnext, but the conditions are quite

similar to those of the other Mediterranean states.



The population is concentrated in and
continually drifting towards the cities. Over
half of the population is classified as urban

and Athens itself accounts for around 3m people

Greece does not share a common boundary
with any other Community member state. This
has implications for t{transport costs and the
Communities aid funds. On the other hand, the
Greek merchant fleet is omne of the world's

largest.

10
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(b) The Political-economic_ backgrond.

The Communities were formed with implicit
political goals., One of these géals was a certain
economic stability which was sought after World
War Two, "...with the support of the United
States, a powerful movement began to take shape
for the restoration of commercial and economic
reiations in accordance with the theories which
assert that international competition in a really
big market will ensure that men and materials

are put to the best use "ol

It was in this atmosphere that the three
Communities were established. Political co-
operation, or at least a certain degree of
shared political harmony, was assumed. The
immediate aim was rather ecomnomic, with scope

left for gradual political progress.

The Communities are not "evangelical": it
is left to non-member states to apply for member=
ship or association, To say this is to take a
legal approach, In economic terms, the establishe-
ment of the Communities has been an act which has
focussed the attention of other states towards it,
especi;lly on its Common External Tariff. It was
this more than any other background factor which
prompted the uUnited Kingdom and the other applicant
states to seek to join the Communities, There
was also considerable pressure from the uUnited

States.,



In 1961,.Prime Minister Macmiillan said to
the British House of Commons, "a Community
comprising as members or in association, the
countries of free Europe could have a very rapidly
expanding economy, supplying as it eventually
would, a single market of approximately 300m,

people."12

‘'here was for the united Kingdom the
added problem that its traditionmal source of food
and industrial raw material, the Commonwealth,
was contracting, "In the last few decades the
majority of them (Commonwealth nations) have
sought to enlarge both the variety of their
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produce and the range of their markets.

‘the pressure from the united States was both
peolitically and econcmically motivated: "Through-
out 19508 and 1960s there were growing signs that
the U.S. now regarded the Six as the most important
ally in the cold war.... Britain had lost ... her
former position of special access to Washington.

A strong Europe would be able to dispense with
Americain aid...., It would not only act as a
bulwark against the spread of Soviet Communism,
but would help to share the U.S. burden of
distributing aid to the underdeveloped countries
of the world.... after the 1960 Presidential
election, Washington began to apply steady
pressure on London to bridge the gap with the

o1l

Six. L}

It was hqp%g that a substantial economic
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benefit would accrue from membership. "Free
competition from Europe would give our industry
the stimulus to efficiency it lacked. more
important, access to the mass market of the
Continent would provide our more efficient in-
dustries with the opportunities to expand......
which ﬁeither the pritish home market nor the
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Commonwealth could any longer ensure."

Politically the British were not enthus-
iastic about kBurope. They believed they had
rescued Europe from Hitler with the assistance
of their former colonies and had not themselves
been invaded, Britain had been separated from
mainland Europe since the Norman conquest.15

It was to be some: time betweem 196% and 197%
that the United Kingdom would be able to enter.
President de Gaulle's press conference of 14th
January 1963 which effectively vetoed Britain's
application came directly after the meeting at
Nassau on December 19th of the previous vyear
between John F, Kennedy, then the U.S. President,
and Harold Macsiillan, the United Kingdom premier,
at which the U.K. effectively associated its defence
policy with that of the U.S.. That extraneous
matters of a political nature were able to affect
an application based on an attempted economic
co=-ordination is an indication of a problem in the
accession procedure, It is a problem which we
shall discuss in the context of the Greek

negotiations (sdee® page 71 and App. A)



In comparison, the application of Greece was
based on different motives from those imvolved in
the British accession, "Enlargement is unguestionably
a political imperative for the Community. To slam
the door on the newly emerged democracies of
southern Europe would be an act of folly as well
as of selfishness".16

It has been suggested that from an economic
point of view Greek accession should not have been
permitted because it was too expensive of rather that
the Greek economy was too weak to contribute to the
progress of the E,E.C,. This is sometimes known
as the "Rich man's club" argument.16 It has some
force, particularly in a time of recession. It need
not be a capitalist or reactionary attitude. It may
be that to allow a less developed Country (L.D.C.)
to join the E.E.C, would put so much pressure on it

that the general political benefits would be lost.

As might be expected, when applying for member-

ship the Greeks claimed that the economic problems,
apart from being secondary, were not serious: "It
may therefore be said that economic developments in
Greece have been characterised in recent years by
exeptional dynamism, considerably greater than that
which had been predicted.at the negotiations for the
association of Greece wifh the E.E.C. in 1961."17
However,Athe Commission of the European Communities
("the Commission") noted that in the period between
1961 and 1975, ",..agriculture lost little of its
importance ..." and "...at the same time the

industrial sector, because of the low starting point
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has not yet reached the stage of providing a very
substantial part of the G.D.P.“.18

A cost-benefit approach, although often
disavowed, was apparent in the negotiations. This
may have been as a result of the experience of the
first accession when economic arguments seemed so
crucial and in the U.K., "...the political
implications of joining the Common Market were
constantly played down by the government once it
had decided to join."19The cost~benefit analysis in
80 far as_it was relevant was briefly as follows.
Greece was to obtain an expanded market for her
industry, aid from the Community regional and
monetary support funds, aid from the C,A.P. and
assistance in moving industry to secondary
production levels from the reclamation and
miﬁeral mining stages which were predominant. The
Community in return was to gain access to Greek
mineral resources, especially bauxite, nickel,
iron,copper, asbestos, lead and zinc.

The Community was also expected to gain
from an enlarged market and from the proven oil
resefves in Thassos of at least eighty thousand
barrels per day. The value of Greece as a minor
financlal centre for the pMiddle East and the rest
of the Africam littoral states was not under-
estimated,

A Finally there was the Greek merchant fleet
which was equivalent to 65% of the tonnage of theé
existing membe;s, "Greece also brings with it as a

dowry, the largest merchant fleet in the world...",

~ U
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a statement which suggests that apart from this
asset, there was very little of short term benefit
to the Community,

‘I'here was not then the same weight of obvious
economic benefit in support of the Gtreek application
as there had been when the United Kingdom applied.

We have already referred to a point which will
arise throughout this thesis: respective motives
for applying for membership were different in the
cases of the United Kingdom and the Hellenic Republic.
In the case of the United Kingdom there was the
hope of economic benefit; in the case of Greece,
political stability was thought to be more
important. The Communities are not supposed to
consider applications in this way: they are
constrained by the commitment to European unity
and must allow for accession where the requirements
of Art, 237 are met, What the Communities may do
is to ensure that the accession does not damage the
Communities' existence whatever the motivation of
the applicant.

While this can be an economic or a political
question, we submit that this can only be the case in
the most exceptional of circumstances: a bankrupt
(economically undesirable) or anarchic (politically
undesirable) member could bring Community function-
ing to a halt. However, it should only be in extreme
éases that one of these factors could weigh against
the primary importance of “Y'reaty obligation to permit

accession,

This being so, a way has to be found to achieve -
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this task, It is at this stage that law assumes a
function. ‘'The Communities are built on a foundation
of law, not only international law but also its own
legal order., Its functioning and development are
governed - and according to the integration theories
which influenced its creation - predetermined and
directed by its legal nature. “Thus while it could
have been possible to translate an "economic"
application into the terms of a "political"
application and seek to deal with the same
parameters and concepts, this has not been the
communities' experience. In both accessions the
economic and political issues have been encompassed
within Cominunity legal terms and concepts. It
would be attractive to ascribe this to an acceptance
of a "rule of law" by the leading actors but we feel
(and this is justified by the integration theories
we discuss and the accession procedure we later
examine} that the very nature of the Communities
necessitates such an approach,

lLaw is closely and intimately connected with both
politics and economics and it is to some extent
impossible to "screen-out" the political and
economic aspects., UVealing with this inter-relationship
Walker says of politics, "As studies jurisprudence and
politics are interdependent and almost indistinguish-
able in origin ....In practice the studies of law
énd politics are inextricably enmeshed and inseparable'}
and of economics =~ "Much law springs from the

necessity of regulating economic reldations and exists
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for tiiat purpose while economic activities ...
are shaped materially by the legal forms
recognised in the community." 21
We now proceed to consider some aspects of
integration theory, having shown that the inter-
relation of law, politics and economics is of
practical significance in accession, We hope to
clarify the scope within which legal technigue
may be applied in accession allowing us to examine

the actual practice critically.
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CHAPTER IIT

THE INTERRELATION OF LAW, POLITICS AND
ECONOMICS IN ACCESSION: THE VALUE

OF INTEGRATION THEORY.

In considering accession as a process which
alters many aspects of the Community legal and in-
stitutional functions, we are obliged to review some:
of the fundamental Community concepts. This is
because of the "re-ordering of the stakes of
integration!, which is said to take place on
accessioﬁ (see page 72 below). There will be
powerful interests seeking to change the status
quo. Those promoting these interests mighf try
to use accession as a means of effecting cﬂanges
which they could not otherwise execute. If, as we
have suggested, it will be for law to ensure that
accession is effected in the best way suitable for
the Communities' goals, then it is necessary to
determine the scope of the function that law may
have to fulfil before proceeding. We must do this
before going on, as we do in the concluding 7

section, to evaluate dits efficacy.

The Schuman plan envisaged "a new High
Authority whose decisions will biﬁd France,
Germany and other member countries", 22Remember-
ing also the Schuman statement that, "Europe will
not be made all at once; or as a single wholejy it

will be built by concrete achievements which first
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create de facto solidarity 22there is little doubt
that law was intended to further the political

goals of the Communities by making these achieve-
ments more likely by utilising the normative fumction
of rules ("binding decisions").

The accession of a new state necessarily
involves a consideration of this fundamental inter-
‘relationship between law and Community goals,

It must be remembered that when considering
integration theory, its recent development is
largely based on the Communities' own experience,
‘Ihese theories, deduced from the complex and dynamic
political and economic status quo, deal with the way
in which it is thought that law can be used., But,
because it is a theory which is derived from all

three disciplines, it is quite amorphous.

Federalism

is perhaps the foremost theory of
integration of states (themselves legal/political/
economic entities)., It begins with the united States
of America., Before this, integration, when it took
place, did so as a result of conguest or colonisation.
"Neither the Declaration of Independence of July A4th.
1776 nor the constitution ratified by the thirteen
states in 1781 contain any provision authorising the
the federal government to repulate trade between the
states, This lack of economic unity quickly gave
rise to serious complications in trade and dissatisfied

several of the less favourably situated States which
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were suffering economically. Hence the constitution
of 1787 removed from the individual states the right

to keep their own tariffs and currencies."23

The precedents in Europe were the Zollverein
and latterly Benelux established between 1943 and
1945 on a different basis from thé united States of
America., They decided to form a customs union, but

only after the economic position had been consolidated.

Implicit in the federal model is convergence
at a high political level, We are concerned only
with the federal model in which power is transferred
to a higher authority by surrendering powers of the
integrating states to the federation., Law is used in
these situations (and the u.S. constitution is an
example) to demarcate the areas of competence of

the states and the federation.

‘I'o this extent the legal framework of a
federation is unlikely to have a dynamic enlargement
facet. Indeed it is likely to inhibit dynamism. It
is appropriate in this regard to note that the united
States has in the past enlarged by first purchasing
the appropriate territory either by private or
public treaty. “Thereafter the acquired territory
may aspire to statehood which is given by a

downward grant as in the cases of Alaska and Texas.ah

The political future of the Communities in the

long term was and indeed still is thought of as
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leading towards a "United States of Europe." The
more immediate aim in the first fifty years was

to be the domain of a different political organ-
isation: "Some people may still want to ask whether
the Community is a 'federation' or a 'confederation'
in the contrasting terminology of nineteenth-
century constitutional theory. In my view, the
alternatives are false. For the Community is
neither, It is not a federation because it is not
a state, And it is not a confederation because it
is endowed with the power of exercising authority
directly over every citizen in each of its
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member states.,"

So the federal model has difficulties in
truly representing the reality of the European
Communities. It can be useful in a study of
enlargement only by way of analogy. Admittedly
however, insofar as an application is made by a
state to the Communities, the accession procedure,
especially the negotiating conference, has an
external similarity to a federal model'and the
ever increasing influence of the European Council

adds to the illusion of federalism,

We now turn to a selection of the more
modern theories concerned with integration in

the latter part of this century.



Functionalism,

as a theory, predates the formation
of the Communities, having been incubated in the
nineteen~thirties. It could therefore have.had
an influence in the formation of the Communities
themselves, Functionalism is a concept of social
science rather than any of our three areas of
enquiry(law, economics and politics) alone; but
that being so'it is applicable to all of them to
a degree, all being social sciences in their own
right. We propose to look briefly at its
coﬁtribution to understanding the enlargement

process and the position of the law therein.

The international community is seen in terms
of social, economic, and technological forces

which transcend national boundries. Because of

the increase in technological achievement it is
postulated that the political (and legal) reality
will require to adapt to accommodate this progress.
This happens unconsciously and, more significantly,
with a minimum of political intervention: "The
nature of each function tells precisely the  range
of jurisdiction and the powers needed for effective
performance, And for the same reason, unlike rigid
political arrangements, functional arrangements can
be adjusted, without political friction when the

conditions of the function are seen to have changedQ.26



the first thing we notice is that functiomalism
recognises what we may call an extra-~territorial
dynamism that is obviously relevant to a study of
enlargement. If we take States A,B, &C. which all
have functional links one with another, they will
also have links with states X,Y&Z respectively.
What is it that identifies A,B&C as a community

and X,Y,&Z as outsiders?

tThe functionalist answer is that legal rules
will develop to meet the need. This is what is
suggested by Mitrany when he speaks of the "range
of jurisdiction and the powers needed for effective
performance". It is in the nature of law to reduce,
where possible, the normative requirements to as
few rules as possible and provide for these rules, to

27

a single source of wvalidity,

This suggests that the legal form which will
arise from the relationship between A,B&C will be
generalised and capable of extension because of

the mutuality of their obligations. On the other
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hand the relationship with X,Y&Z will be particularised

and limited,

Functionalism indicates two things to us.
Firstly, that there is a potential for membership
of a community even if mutual legal obligation
is minimal and political co-operation not evident;

secondly, that the more numerous these co-operations

become the easier it will be to give them legal effect.
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What this theory lacks is specification. We
are concerned with one particular set of communities
and the European Communities are far more complex
than what the postulates of functionalism envisage.

Neo-functionalism tries to remedy these shortcomings.

Neo-functionalism,

Goes on from functionalism and begins
to take account of factors other than technological
change, Foremost among these factors according to
Haas is the central position of the political actors
or as he later describes them "elites", It is the
shifting of their activity towards a centre with
institutions which brings about unity. Moreover
these institutions either possess or demand
jurisdiction over the member states.28

A theory such as this involves a considerable
legal contribution. An institution is established by
law and its activities are likely to includé the

power to legislate.

The other major theme of neo-functionalism is
"spillover", This term refers to the Qay in which
activity in one field makes activity in another field
essential, The most obvious example was the drift
to formation of the E.E.C. and Euratom after the
success of the E.C.S.C. (see also "spill-back"in

App. B).

Haas anticipated an extra-territorial spill-

over: "Is there not evidence that countries not



initially members of the regional grouping fimd it
desirable to deepen their ties with the integrating
bloc? Is there evidence, in short, that the geos
graphical, as well as the functional dimensions of
integration, tend to expand as new sectors are added?
The evolving attitude of Great Britain towards Euratom -
and the Gemeral Common Market provides some interesting
speculative material ..."29 His examination of Britaim'ss
then apparently casual ties with the Uﬁmmunities (an
association agreement with the E.C.S5.C. being the

only, formal manifestation) conecluded with the

statement that, "A geographic spill-over is clearly
taking place."?0 While the vU,K.'s accession seemed to
substantiate this analysis, the Greek accession follow-
ing on the Athens Association appears to put the matter
beyond doubt. Neo-functionalism clearly does offer

a theoretical basis for enlargement.

Of greater legal interest is the way in which
the institutions are taken account of in the theory.
This view is taken further by Lindberg and Scheingbld31
who include the ideas of competence and decision
making within their theoretical community model, Neo-
functional theory as developed by these two writers is
quite complicated but because it is of great
analytical value; and because it provides a convenient
shorthand mode of expression of key terms we have in-

cluded a brief summary which comprises appendix B,

They said that enlargement with the U.K. was,
#not simply geographic expansion with its own special

considerations, but, more significantly, several
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distinctive kinds of internal redistributions which
might be expected to flow from British entry". As
integration itself is a process, then accession
procedure must also be dynamic, Hallsteins analogy
is still a graphic description of this: enlargement
is like a passenger boanrnding a shipj; it cannot go
back to port nor can it change course and both must
be kept moving.32 This is recognised by neo-function-
alism which accepts that the Communities cannot make
progress without first consolidating achievement and
moving forward. We shall look to see whether this is

reflected in our examination of the law and procedure,

In so far as the applicant has to be speeded up
or the Communities slowed down, it is likely to be law
which is used for this purpose, having, as it does,

a central position in the Communities. In our next
chapter we look at the nature of the law which is or
can be applicable to accession. However law is not
jJust a technique for effecting enlargement, legal
changes are themselves the reality of enlargement.
This is picked up by Lindberg and Scheingold in their
discussion of "systems change" (which %hey consider
accession to be), This systems transformation is,
"an extension to specific or general obligations that
are beyond the bounds of the original Treaty commite
ments either geographically or functionally., It
typically entails a major change in the scope of the
Community or its institutions, that often requires

an entirely new constitutive bargaining process among

the member states, entailing substantial goal
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redefinition among national political actors,"

Even although Lindberg and Scheingold are espec=
ially concerned with politics, we can see that this
core concept of systems transformatiocn has a
considerable legal component. For example they
speak of "“commitments" and "obligétions" which in
the Community are frequently capable of analysis in
legal terms. "The components of their theory will
be measurable in some instances by considering legal
instrumentation. 'They also expressly acknowledge the
extension of obligatiins geographically as a systems
transformation which accords with our earlier consider-

ation of enlargement as a "geographic spill-~over",

We shall in the course of the thesis refer back
to Lindberg and Scheingold's model both for convenient
terminology and to provide a theoretical framework
for understanding the significance of the legal changes
we shall see take place on the accession of a new

member state,

We now proceed to look at the different range

of norms applicable to accession,



CHAPTER IV

INTERNATIONAL LAW AND MUNICIPAL
LAW : ACCESSION AND THE

NEW LEGAL ORDER,

"(The Community) has a constitutional law,

which inter alia governs distribution of powers

among its various jurisdictional centres; and yet it
also has a strong element of Treaty law, and relies
on international law techniques for certain types

of legislation and , indeed, for amendment of its
Uonétitution, the constitutional acts themselves
acquiring their sanctity because they are treaties
and not because they emanate from the people in
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const&tutional assembly...

We do not find the above analysis entirely
satisfactory (with no criticism intended of the
learned author who was writing with a different per-
spective), but it does illustrate the point we wish to
make: accession is effeeted by the operation of
multifarious rules. Whether these are rules of the
same'or different legal systems can give a practical
as well as theoretical result (see Lord O'Hagan's

question page 164 below).

To those who think in terms of a hierarchy of
norms, the initial statement has much to recommend
itg Hunnings speaks above of sanctity but this is
hardly an appropriate term being a hybrid moral/legal/
political conpept. It does however point to a consider-

able problem irn Community law in general, and to the
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process of accession in particular,

Article 237 E.E.C., in that it refers to "an
agreement between the member states and the applicant
state", is contemplating what in internatipnal law is
a treaty. The rules of international law relating to
titeaties will therefore apply to the accession treaty.
International law is not yet sufficiently clear on all
the questions of form and effect of treaties., It has
been said that, "the intention to be bound is the
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critical point. We submit, that the guestion of
intention to be bound in international law may differ
from the intention to submit to binding rules.

How far then does accession depend upon inter-
national law? We think it sufficient to say that it
is a source (in a non-technical sense of that term)
of the law of accession. International law_is not
however a true source of Community law.36

The principal application of international law
is the accession treaty. We have already indicated
that a binding international agreement may not be an
essential part of Community membership; why then is a
treaty concluded?

A number of reasons are possible, It may be
that the content suggests the form: +the negotiation
phase ;f the accession procedure closely resembles
traditional international relations. The determining
factor may be theé need for supremacy of Community

law which is achieved in some states only with

difficulty. The conclusion of a %reaty being thought
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of as a higher source can allow the "external'" norm

37

to have internal effect.

We do not have the space to review the whole
supremcy question here and neither is there any need
to do this. We accept that Community law must take
precedence over even inconsistent later national
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legislation.” ‘It is this necessity of being able to
accept the supremacy of tCommunity law, whatever its
foundation, that we consider to be part of the law of
accession. Wh;re does this obligation come from?

Art, 237 E.E.C. makes no mention of supremacy; neither
is there any mention of it in the foundation treaties
themselves., The doctrine was,in fact, developed by the
Court of Justice of the European Communities ("the
Court of Justice" or "the Court") in the now well

known series of decisions in the early 1960s: case

26/62, van Gend en Loos v Nederlandse Administratie der

Belastingen, (1963) C.M.L.R. 105. By analysing the

effects of the treaty referring in particular to the
possibility of Community law directly affecting
individuals without the need for its conversion or
adoption by national legal systems, the Court found
that the Community legal system was a new legal order;

the later case 6/64 Costa v E.N.E.L. (1964) C.M.L.R. 425

saw the Court going further and by founding on the
reciprocally binding effect on the state of accepting
the Community treaties, the need for the treaty to be
effective and the individual rights conferred, held

that a subsequent national rule, incompatible with
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the aims of the E.E.C. treaty could not apply in any

conflict,

In subsequent cases,jsthe Court clarified the
supremacy of Community Law to the point where it can
no longer be in dispute, The position was already
clear when the first accession tock place, but it is
fair to say that it was not settled when the U,XK,
applied for membership. Acceding member states must
accept this jurisprudence as part of the acquis

communautaire (see page 67 below).

It is curious that in each of the accessions
we have examined, some attention has been paid to the
doctrine of supremacy which itself is not mentioned in
the foundation treaties, ‘The _Lommission Opinions
forming part of the accession document