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CHAPIER ONEB

I, Zhe Normon Betiing

There con be few institutions of modern Seots Law which can
ashow o longer or woke continuous line of descent than the Jury systom.
Admittedly, there hove been many changes of sim and ewphasie over the
centurics. New roles have been found for 1% and old roles disearded.
Put there hae beeu ne distined break with vhot has gone before. Like
the patural opoeies of Deywinisn thoeory, the Jury has continued 4o
adapt Atoell to its envivonmient and has survived every vieiosltude of
history.

Buch inptitutions of comparable antiguity as are 8$ill extant -
the shexiffdom, the perish, the burghs, feudal lend tenure ~ oan be
traged baok to the Novmans, that hawvd-headed practlionsl race with a
gonius for organisation, who left their mark over much of Western
Buzope, bub novhers with more lassding resulis then in Sootland. &nd
4% s do the Hovoans also that we must go to Cind the earliest
identifiable enbrye of the Jury sybvien.

Phe advens of the Novmans to Sootland won not & process of
conguest, but of pormention, o which opposition seoms o have been
almost entively lacking. 07 the legal ovgenisation of the territories
they infilirated wo know little and thetd 13t4le do largoly conjecture.

Politienlly, Seotland was still at the clowe of the eleventh contury



o vory now ontity, whose boundories were ns yeb indefinite. The former
ingdomn of the Plote of the Noxth, of the Britons of Hirathelyde, enly
shored thelr common schuovledgnent of one hing with the prosperous
incoming Angles of the Donth-Bont. There remsined dn o pernanont siste
of disoffeation tho Galweglons of the Jowth-wost, Norvemon 4n the
toptarn Islen, ond Gaols idn the Wighlande. 1% wee ceatuvies befors
those dleparate races wore fused together into one people with a common
sat of instliutions. But the Normens, with their ouitsianding
adninistrabive ability, initioted this process and within o surprisingly
short spooe of tine achioved wnity over a wide mrﬁa,f%géah the long
diseffection of the ouilylng districts chould not h@.mllem@ﬁ o doetract
‘Pyom's

This goal vas segomplished by a vaviety of weans. Pivat, there
wag the establishment of voyal castles in siratepleo positions, such ao
S4ivling, Roxburgh and Rdishurgh, vhich goavanteed the peace of the
amrr&um@%mg gowntry.  In the protection afforded by those contres of
royal power, buvghs evented Ly charter of the hing, hegan to flourish,
Thelr inhobitents sere sxoppted from the restvictive demonds of 1ife
on foudal estates and pald oaly a nominal grownd-rent (sometimes romitie
for the lend on which they bullts thelir houses or workeshops. Fithin
the ares sacured by the eastle, they onjoyed a trading nonopoly and
introdueced 4o the comnitry-dweliors hitherto unkunown commodities. In

Juat one rowpest they kad an obligation typical of Poudal tenures,
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that of giving sttendonce at stoted intervals in the burgh courd, but

it wos probably not considered in any way onorous. The governmens of
thope towns was carvied ob by prepositi, nominess of the king and
sneestors of the later provests. In the surrounding rural oxess the
king's ropropentative was the shesdiff. e vwas as muoh on aduinistrative,
finaneial and militexry officer, as a Judiclal one. Mo saw to tho
colleotion of dexes and the raising of military forces, as well ss hold~
ing convds nt which all the bayons of the sheriffdon were bound 0 be
pravent. The exiesting sivple systen of loand tenuye was worked up into
sonetbing much more claborate, in which tho enJoymens of lond was
divided among soveral persons hieverchically arranged, ench owing to
his superior o rebtwrn for his land in the foxm of services or poyuent
by money op in kind. Religious heuees wore planted in sany disirlots,
probably in the first place fyron purely pious motives, but sorving also
ag contves of learning and egonomic iuprovenent. FPinally, ab
adninistrative ordor copparable to that governing oivil society vas
improssed upon the chureh by the establishment of the Romon systen of
dlocoson and perdshes,.

The pewrsonal slement in all these Jonovations was lavgely, bub
not wholly, an ingoming one. A pories of Intor-mareisges bhetweon
members of the mling Scottish house and Baglish nobility, beginning
aven before the Howman GCongueat of Fpglend, had opened the way to

influenecss from the mouth. Hud maeh the most sipnificant union from
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this standepoint was that dn 1068/1070 botveon Margaret, o Soxon princess
born in Hungorxy, and Maleolm IXY of Scotland. Though he hinwelf had bhewm
reared in the oourd of Hdward the Cunfessor, &t wes his wife'’s reformning
goal that led %o the placing of Novmane in sany dsportant positions and
e the re~ovganisation of the Bonttieh Chureoh. Under the xule of their
sons, Sdger end Alexonder I, and Maolcolm's son, Duncan 13, Eonglich
influenoss wore probably less marked, bud with the ecoming 4o the throne
of Revid I in 1324 they ware intensifisd. o had lived as o young man
at the gourts of Willlanm Rufus and Henry I and through mavirloge acquired
large ostatoe in Duntingdon and Horthoampton, as well an bolding in bis
oon right lande in Cusbria. When ho euogeeded at the ape of shout
forty, he bad thus served o leong spprenticeship in the ari of governmount,
but largely se it wan practiscd in England. During Dovid®s reign of
almont thirity years the Norvmanisation of Heotland proceeded rapldly.
Hoble families wore intveducsd fyom HEaglend, sueh as the Bruces and
Fitealans {later to become the Stewariz), ond endowed with valunble
londs, in return for shaping in the work of gpovernment, HNew reoligicus
orders wera brought from Bagland o, more often, dlrect from Prance

and Hormans pleced in Scottish bishoprles. Traders from the Low
Countries, vho had long been doing business eolong dthe eastern shore of
Seotlond, vers encoureged to settle in the new burghs on veyy favourable
tormp. A1 this aldon dnfiltration ie Aifficult o reccuncile with the

sppoavent absonce of native opposition %o 1%, But the most probable
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sxplenation appears %o bo thed the Seottick thones and esvls, who mighd
have boen loaders of rovolt, wers won over by belng plven o share in the
profitable new adpinlotvedive officsy dthat the king woar oreating and
that the benefits of a risdng siendard of living rapiddy poreolated
down to lowsr levels. The turbalent outlying veuches of Heotland
remained of convepe scorcely tounshed by Homen clvillsotion for soveral
aenturics te mmul

This then ds the se$ting in vhich wo can look for the Fired

traven of the Jury sysiem. ¢ L et

1. On the coming of the Normams 4o Scotlend sec Ritchie: $he Novmens
in Beotlond, passims also Harrowt Poudeld Dritain, chaps. VELL asd J¥
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IL, The Introduction of the Incuwest from Sngland: Porpmbrinsions

ALl rulern; excopt those who are in Yhe nost lumedliato contoct
with their subjocts, require a mesng of inforalng thowselvea on the
facts of situntions which call Yoy declsion by them. The move a regiue
begones centrplised, the mors je fthie neod felt. Perbape the nost
obvioun weans of fulfiiling it is the oppeintment by th@'wular of
trusted agents, snowerable %o him, who will repo¥t to his on vhat he
wishes 0 know. David ¥, dn teying to wold together o e4ill very
disunited kingdon, saw the necessity for atrong contral governnent.
in the persons of the Bheriffs, most of vwhom wake their fivet appearance
in hie reign, he had & team of sueh agente dispersed thronghout the
country 40 assist him in this tes 91 But there was spothor mode of
inguiry, which makes dte Pivet appesrance 4 Sootlend in David's timg
and which later, as sheriffe booame more independent and self-interested,
was to develop enormously. This 1o the inguest, in which 1% moy be
sugpested, the kexnal of the Jury is to he found,

The Prankish hings of the RKhineland and Low Countries were from
the time of Chaviemsgne in the hobit of obtaining inforoation on such
matters os ability to poy tewres and latexr the commission of eopime from

&
on inguisitio of velisble men wnder oath.”  Ghe Nowmans who vare good

1. For detniled acoount of the onergence of the sarliest Boottleh
sherdiffdons see Fife Adppondix D Aleo {subject ko corvections thore)
Holeolu: “The 0ffice of Bherdff in Scotland” S.H.R. zx, 120,

2, Branners Iatolshung dey Behwurgerichie 87 gi pay.
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sloptors of othar people’s insditutions, ae well as lunovators, took
ovey this proctice and doveloped it. Although the Anglo-Saxons of
Faglend veore vacially akin %o the Pyanks, Holdsworth coneldudes, with
Pollook ond Haitiand, thod the inguend wwe vod lmown fhere prior 4o the
adventy of the HNoymenu, slthough no doubd conditions of 1ife th@rﬁﬁ;éﬁg
such as t0 foxrm o fevourable eavirenment op itwﬁ Gnee ostoblished in
Baglend, hovever, the Noxman hiogs mode varied use of 1% in furtherones
of their policy of unifying the country under o styong contral auvthority.
The wost netable instonee of thiz wae in tho compiladion of the Domesday
ool in 1086, when the ohiof mon of each dlstricd wore remived $o siate
the resources in men and moteriel of every menor and its value. Iater
in 1166, wnder the dssise of Clavenden, it wae onacted thot the itinevent
Justices appointed by Henxy I¥ should, in the presence of the sheriff,
ingquire of local represeniatives whother anyone had committed cerdaln
ooned orises in thelir neighbourhocd alnes the acceasion of thoe king.&

In viow of the strong tios betueen Scodlond and Haglond during
the mevement northwards of the Nowmans, 4% would not be swrprislap to
find some draces of thls deviee of government in dwelfth contusy Sootlanu
And indead one of tho nmond celebrated documents of that century tokes
thia form. It is o potitia frow the Bpiscopal Regisler of Glasgow,

writton probably aftew 13§Qw§ It coneists of & chord hisdory of the

3o Heldoworth T, 3123135 B. & M. T, b2, Bee aleo Hullem: $hoe Riddle
f}&@ﬁ i1, aaﬁwgﬁ?a

Lo Btubbes Seleat Chartors (8th ed.) 143,

. Lagpla 299,
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fee of Glasgow fyom the fims of 84, Hentigorn, leading up to an account
of tho oveation of David, dhen an Eonrl, ns Prince of Cunbria and his
anxlety 4o mepross the disondevs that he found there by restoring o the
Churoh of Glapgow 1te foraecr privileges. Yo this end he s obaded 4o
hove made inguiry on the matter ("inquirers fecit")s He 4id so
Yauxilio et luvestigetione senlerun honinum et saplentiorum fodine
Cunbirlae”s There follows o 1ist of plocen vhich the ingnisitors swore
Yo belong o the Chureh of Glasgow sud thon thely names, Pive in all:s
"Johtred filiug Woldef., Gille Piliue Besd. leysing et Oggo Cunbrenses
Judiees. Molden £iline Badulf™, Pinally there js a 1589 of wiitnevsos
vho heard and saw this thing ("huiws wai"}sﬁ The events roeferred to
hove been placed between 1115 end llﬁka? Lawrio throws somne dowbi on
the reliability of this record, suggesting thet ae no grant is veoorded
as having boen made by the king, the nowes of the wiinessen were
fabricated by the soribe from porsons knowm $o have busn alive at the
%&me;ﬁ But 1t wey be that they arve not 4o be thoupht of an wiitneswes
o o choavtor, but as the menbers of o rudismentary court, fove-shadowing
the later sultors of courtd. In any event fawrle does not sugpest thot
the roport of the inguisltion is itpelf o fabrication and ids
anthentlelty appears to be aceepted by modern weilters, such as Ri%ahﬁaﬁ

" 1
and Bareow, 0

bo AP0, KIL, 13 lawrie 4bh-47; Glospow Boin, I, 3-7.
To daBee Browns "The Inguest of David: Text, Translation and Notea" -
Srans. Glaspos Avchoeolomion) Soo. (H.8.) VIIL, 103 and reforences
& 'Wf’% 39}. Qu 8D Qx‘é&n 151*?-

thera . & ;

19, Repesta T, B1; Bulletin of the Inatitute of Hisiorienl Recearch
Vol. waix, 11, ' o



Dawid was no aboeniss lendlowd tovards his Bnplish endntes.
An Ritehlo demonotyates fyom the evidenco of his presence e aunerous
soremoniles in England, "he wan the geeatvest bavon i Faglend, holding
the plooe of honour et meetings of the guvia repis, taking his shave in
the oentrsl administration and in the conduct of loeal affalre, seeing
fyem the inside how the countyy was governed under the "Lion of Junsige™
19 seens very probable then thet in the Iaguest of Glesgow he was
intvoducing into Beotlend o praotice which his Fuglish experienee hod
mods him familiapr with. That this adeinistyative devico previously
seisted in Seotiand 1s dn the highest degves unlilkely. Ve have seon
that the Inglish authoridtiens belisve that it was not 4o be found in
Mglo~faxon Bagland a"w‘ Cortainly thers svems no trace of it in the
Lopen Suattvor Buvporua, sone chaplors of wbleoh may be of Anglo-Hoxon
and pre-forasn opriging ey in the fow surviving fraguenss of Colbic
L:m.:t‘:ﬁ

The absenge of sy esindler Scottish inquests of the twelfth
centuyy dogs not necessardly duply thet none wore mnade, dn view of 4ho
havoe wiculkod vpon the early Soottish recowds under, although not
woecessarily by, Bdward I. Oul in eny case, roysl ingquesic were
probably weed ot first spavingly and on grest oconsiong. The inguset

into the former weplth of Glesgow wes after nll & mejor act of

11, pne git, 142,
hie A2e vejeoting o case of 997 in shich twelve thegie epprar %o form a
e dury of presentment (Holdowerth 1, 12 o, 20, 313; Po & M. I, 1423
1%, Beo Lepes Inter Bretos et Scobtboes (A.0.8. I, Gﬁﬁsg Camerons  Celtic
Begtlond; Seebehn: Grihed (uston in Apslo=Sexon Law, Chep. 1%,




suoleslastical snd state polloy, lovolving both the oveation of o divecse
hoalled by a Bbishop with o sultably-naintoined cathedral end the pacifics
ation of the turbulent southewost vwhich 1t was hoped this nove would
foellitate. A% Plrat the dnguests was probably not o populay procedure.
In fnglend the placing of men on oath, o very solenn set vot v bo
ontered wpon lightly, may have wet with s cerisin vesistance ,M" when

useld for merely adwinisivative purposes, aad 1% 1o probable thet similar
populay sentinents were displayed in Sootlend des. I 49 perhops
pignificont that two of those who Yjuraverund® in the inguest of Cuwbria
wore “gudices”, presunebly judges or Briteonh wnder the toltic systen
vhone fungtien 4% wasm %o declare the mmg'ﬁ Horeovar, nont Boobllish
kings dn the twelfth contury were thanselven itinerant Jus %ﬁ.ﬁ;f&*{éw:}'ﬁ
Batvours Yo a centyal changery ad the pend of goveranent o4ill lay in the
fature. T4 vas only madtors whiech wore nod seli-evident %o a travelle
ing acnareh who could pry dnto all thad intorested him {thet necded 4o
be a subdeet of ingulry, mattore of historie right, for exenple, and
theso would be rave wnder o rogine which wos exprescly inngvating in go
wmany spheres. The wisceliongous ecnaetnents gathered together uwndew
the 4itle of Apsise Repls Dovid do not comnteln ony ovidence of on

iaguest procedura, but in eny ovent wmoud of them ave almopd gevéainly

o Eluelpnst 109.

18, Cameron, ope. 8461933 Pife Axvi.

16, "Pwolfth-gentury Seotlond was a kiogdom without a oepitel®
(Regesto ¥, 27). On the dlepensing of Justice by the kiags in
porson aseo Ritehie, op. gii. 326,
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of later dodte and this iz undoubtedly trus of tho one which nost clearly
wonbione & jJjuryego brieves of mortancestor and novel &imaawimaul? Tt
in the recowds of ithe adoinistradien of thelr Enpglish possespions 4t ia
oeviadn that the Scotbish kinge of the twelfth cenitury were using the

precess of the im@ﬁamﬁla end 1t peems wnlikely thad they did not do so

in Bootland al&@nlg
Moanwiide, hﬂwwv@r; onothor dovice of government vwas making ite
appeavanoe wilch was later o merge with the ineost es a speclalised
form of Juryv. When dhe Nowman Rings wmede grewmts of londs, thoy were
necustonad %o polnt out the bowndarics of the derrdtory, either hy
paraonally pessing slong the bounds, aceompanied by their getinue, oy
by directing eother ftrustworthy sen to do so., Thus, on one such solemn

' 2
oantion ¢

Heavy, Dovid's son (who predecessed him), seeompanied by
hip fathor and the Abbot of Helreze, pevambulated the lands and woods
of Gattonside o. 1345, in confirmation of & prior grant by his Lather,

2l fnd Melooln

and later issued his own ehsrdor of confivaation,
aonveyed lends to the monks of Newbattie, according o bounds drawm by
seveyral of his eheriffs and other gosd mon, vhoe “els motas monsivendes

| 2a .
peranbulaserunt” and gove sseine, Lesger man 100 conveyed lands by

170 opuraw A.P.H. Ty 305 By & Mo T, 1&@ ne 33 Lognap Capanex1il
18, Gufin Rﬁﬁ 4&& ip Boe 135&
190 E&wé@ﬁ“ l@?a Qﬁﬁa
20, F, Borvow in Ragonta I at A3,
81, Ihid. Ro, &1 Iawgrie 1092 Helrgae b.
gﬂaz. dhia. No,. &lg Ievde 1093 Melrose b
22, R&fﬂ&%& T Ho. 1985 Hewbptilg 122. OF, aloe Lawele 1011035, (Charter
which Dgvid and Earl Henry appean-to have agreed -on the bounds of 1

(N AW ¥ Ly 51. CL L Wiewd v LW ALLLAL XL A AT A b Ay M - AL Nl e WL s A o .
Lothians, whereupon they were perambulated by six men, clergy and .
laity)e .. . . .. S -
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tide m@an$,2§ Ghradually however the funetion of these perambuletions
changed. Fronm laying down boundarios 8o nove they become o weans of
deternining the covrse of doubtful bounderies. In suoh osses the obvious
persons to sobble the queation were the nen who dyrew the oviginal
bovnderies op, Talling dhon, the oldent nen of the looality who might
have witnosped and romembered Ghe event. Thue Williom coniiimed the
bounde of cordnin lands of Closgow Cnthedral “eilout M. {Meloolmus) Rox
Protor mous illan ele perambulars Peolt ¢% sieud ego por Alcardum de
toreulll constabulerium weun et slios probos hopines meos qul predicte
perambulationd interfuerunt $1lan pevewbulaeclonem ein fecld x@i%m@a?e”ega
With the passage of $ine doubte bhuwrued into disputes, and those
the ariginal porambulators ecould not be called wpon o sebile, for
whey were dend.,  Again appeal wee made %o the king, but in his guise
ap fount of Justles vother then ss feudal superdor. At firsd, ond
for some tine in the most luportent asses, the king hinoelf would be
pregent and might peresnally drace the marcbes. Thuw in o litigation
botwoan the monks of Helrose and Richerd de Hoveville in 1180 Kiag
#i1liem volates "Bgo cuw Bpiscopo de Glesgo of Fratre neo ot comitatibus
et probis hominibusz mels p@?am%ulaui“agﬁ Bat i the king were %o

dvaw on tho knowiedpe of loond wmen, it would soon seen more reasoneble

2%, Nowbattle 29 (Rendolph de Sules); Glaspow pis. I, 683 Helso 553
Passelet 1l.

2he Glopmow Endn. T 20,

25. felrose 1083 AlWB. ¥, 307-8; Chreniea do Hailvos 90,

Lo S LRk
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end befitting the voyal dignidy that his informents shouwld thenselves
caryy out the peromnbulation which he would hen recogaise by chorter,
Thoae in o dlepute of 1184 bedween the monke of Melrose ond the men of
Wedale, we read that, olthough Willlem wae prosent, “per juvvementa
fideliorum viverum Pacta fult peranbulatio et cords FPinium limitecio”,
upon which the king confirmed the marches ﬂr&wﬁagﬁ The onth-iankers were
the samg Richard de Morevills, the Hing's Constable, and dwelve other
manag? But the memayreh could sonrcaly bo expeeted to abtend avery
border dlspute throughout the coundiy. He aleo ncted through his loocal
rapresentativen, the sheriffs. Thue Iin 13184 Willian declares that
"procepto meo fuerat lurate ot peranbulote dluise de..seeee” in prosence
of two oherdffs and other uprighd mwaaga Theee he goos on to gonfion
and orders that the lends be enjoyed in time %o come Treely ond pencably.
Pt he doos nod allow matiers 4o resty entirely on the word of the local
ment, who might be biassed op misteken. The bounds ave "guas siout
fune perambulate fuerunt obf siout osvite Regls DD avlmel tesiatur.”

A% thie siage, themn, the procedure of pexembulation has coms
vory olose to the oxisting, but probably veve, royal inguest. The
madn difference im that it can be invoked by individual subloots. It

ig not an inetnumant of voyal pollay, though subject to roysl oversight,

26, Melrose 1035,

27 "oud eo dle, prosaente rege, super wveliquas ecelosie nostre oun
tinore et tremors Juvoveruwnt'. Chronien de Mallros 25, Copper
confuses those twe Melrose iiﬁ&gati@nﬁdzﬁgmgggﬂggﬁgﬁ AT ER R

28, Newbatile 15.




ol fy

T ey

In the sarly thirseenth century it Decswme posoible to invoke a dlstinct
process of lew %o deteraine dlopubted boundaries, quite spart from the
renewal of o chapdor. On roguest to the ¥ing, his justicior or sherifyd
would he ovdeved o inguive of honest and ¢lderxly men, whe beet knew the
trith, vhere the boundsries lay. They would dvace them beforo meny
witnasees and thelr findings would he roturned Por recording on the royal
eouxt rolls, whare they would be avellable Por reference ia sny future
dinpuite. The carlivetd supviviag oxempie of sueh o Judicial process of
perambulation, according 4o %mﬁe&hniﬂgﬁﬁ e the record of the setiling
of & boundary dispute between the Abbey of Arbroaith and the Pavony of
Kymblathnend in XEAQ,EQ The poranbuletion ves peviosmed by seven man
bofore many wlinesses, including the Sherif? of Porder, “asecundun
saslsanborre” .  Blsevhere thic szsize (in ihe sense of stetuvie) is
attribused 4o Blng hmvi&eﬁl IT this d» corveet, 3% has not swrvived,
the eayiiest authoritative mentlon of perambuleticn bheing in Heglism
ﬂaﬁaa@m%wmsgg et 4% may be sleply s Sribute paid by later gouneratlons
to Davldts roputation e o lawemakeyr, With the pgrowing Judicielisation
of the pracedurs of peranbulation, ocelenisstical bodiecs nade grestor
uee of what they coneifered {o be the less condentlious methoed of

55

arbliration $o nettle hounds, T4 might hovover be conbingd with an

29, Me¥ashnile &,

e heBB. Iy 913 Absrbrothee Yelus 162, Por the rocognition of another
early judicial persmimlotion see Bunformline 101 (1231).

4o “wecundun legalom assisan vegls Dovid usiiotun et probatum in regno
Beotis wague ad illum dien” (recognition of the same perambulotion
in Bhoriffetourt of Forfer in 1227) AB.5. §, 9%; Aberbrothce Vetus
3-633. Alnn Q&m&“’i‘l]. 'éﬂgaf.‘?; 2?358»

52. Begle Ié_ﬁgié Suppl. No. Bs Tor o slightly different view sec Copper
Lanes 22, _

25, a;%, ﬁh@rbr@ﬁh%ﬁ Eﬁﬁ&ﬁ% She (195@)_ Cf, the earlier settling by the Just-

iclar™oI a poundalry dispute befiweeptwo aovveys (Coupar ingus L, 78-1223/4,
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extro~-Judicial procoss of peravbuletion, ¢the aybitors renitting the
devamdng of the bhoundarlies to an assize and interponing their suthority
fo 169 Pindings .o
This appearn o be an instenee in whioh Senttish conditions
ovolved an spproprists romedy vithout any dirvecd guidenpe from Boglond.
Tord Cooper links the process of porambulation with the nglish weit de

rationabilibus ddviois, quoted twice by Glanvill, without asecrting thed

one i oedelled on the gtherﬁﬁg And indesd 1% wowld seem improbable
that the English sotion shouild bhe adopted in Sootland se speedily, fow
it wan pot wntil the mid-thivtcenth centuyry that other forme of action
eriginating in the timo of Henxy I ond 8lanvill establishod thomselveos
in ﬁa@ﬁ&ﬁm@¢§6 For 4 this sotion ever referred %o in Scotland {as
are othora) by ite Englich name or onyihing approaching %o 3%, but alveyo
as "perombulation? oy ”@ewambula@i@"a57 %araovér, the foglish weit
saems to have been rather » gtunted one, Fuamples of 4% from
hirteenth contury cosen are 40 be found in Braoton's mg%wh@gksﬁa bul
it woe overshadowad by the pove general weit of right and lator by the
various pospessory assimes. Hven Holdaworth and Polleck and Maitland
de not find 44 worthy of dlsoussion. Near counterparts 44d exist in

Englend, however, for the Beatiish bricve of division in the ¥nglish

writ Qo ratlonabill parte”

e

pad for the Scotbish briove of lindng in

)
the assige of neighbours in %@K@ﬁghﬁeég

Bhe Boe the admittedly wery exveptlonal dispute hotween Melvope and
Kelso in 1202 (A.P.8. I, 35?391)‘ Also (latexr} Bamf'? Choyiers 1 {1388

3%. Cooper Unses 21. Clanvill IX, 34 (ervoneously given ag IX, & by
Cooper) and KIT, 16, 36, infra 44 57. of. Pricves L2, Gl.

38, Bracton's Hotebook (eod. Madtland) Hos. 635, 1521, 1547,

590 Hﬂl{!ﬂ\?ﬁgﬁh Xii, &52»

40. Boroush Custows (ed. Bateson) I, 249-251,
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IiX. The Ianfluenos of

Bocleainatical Procedursy

Hefore pursuing fuvther the dovelopment of the Jury in the
thirteenth cendury 4t will be advisable at this Juncture o consider its
relation to another mede of inquiry, that used by the ecclesiustical
authorities. Opemo Innes, sddvessing his fellow-louyors in the
Advoeates® libwary sbout 1870, asserted hip belief that “¢he balvark of
our libertios originated in Churoh Courte®y but perhepe out of consider-
ation for hio henrers, although cortainly o the dotrliment of posterity,
he would not svouble theom Ywith am arroy of small facts from whioh T
hove made this ﬁedﬂﬁ%i@ﬂ“al 1% will bo suggested hewve that the
inquisatorial method of the church followed in point of time the royal
inguest, pessibly helping 4o meke 1% nore acceptable, but thad from the
nid-thirtesnth century the elvil institation diverged from L4 shorply
and thovoaftor their pathe were gquite aseparate.

o hove renavked that the moye & governmont ie centrelised, the
move 1% stonds ik need of an efficlent oystom of loval inguiry. %Tho
Chureh under o series of great Juriste-popes in the late twelfth and
thivtecnth conturdes wae in effeot an intornational stete, wvhose
adpinintration wap conoondradted to on wvoprecsdented degreoe in ido
capital at Rome. It i o matter for wonder that in tho stete of

communicetione at the time lte government was caveied on so efficiontly.

1. m 21?’0




On any diepute being taken to the Holy See, the novomd procodure wao

for the oppointment of delogaten to moke dnguiry inte the true facts

ond vepors back to the Pope. Usually these vers wen vho belonged to
the country vhere the dispute srose, but who were fiee of any partiel
interent. They might be blsbops, abbots, archdescons, deans, canons,
rectors, according to the provity of the case. Thus in 1218/19 the
Abbets of Qoupay Angus, Seone snd Dunfernline wore directod %o inguire
into the life and morale of the Bishop of loray, following conplaint by
the Archdeeosn and Chaneollox ef the Diﬁﬁﬁﬁ@eg The previous year an
inguiry wos oxdored into allegations thot the Bishop of BiY. dndvews had
exceedad the faculties grented to him by the Holy See in consecrating
Bisheops end in othor mattara.5 But the subjeot of these inguiries
might aleo touch wvpon matiters in which tho state vas an interestced party
0o, and notably upon ecelesiastical property rightn. In the few
axamnples savviving fron the twelf'th century it appears that the
ceclepiantical porty wee slmply a petitioner like any other in tho court
of the sovereipn. Thus dthe 4wo boundaeyy 1ﬁ€igaﬁiaﬂa invelving the
&bbey of Melwose and laymen (already dipemesed) wore settled by the
kinggé as vas o Alspute over land rights betwesn the Bishop of Glasgow

e
end Willianm Comyn in 1200.,° Thepe were coses in which the monareh's

» Pipquiratis super hils sollicido varitoden et tom ea, gue inveneritis,
guam gue ddem eplecopus ad sul oxcusationem proponed nobis...fideliter
tranonittatis” . (Thelner: Yetera Honmuwnents [ibornorun el Scotorun
No. ERIT).

39 \?‘m}%‘ fﬁﬂ. v:ﬁ:- Ze,.. &,%’.‘*. X@ 53?5 ::5@53« ga ib&ﬁo ?}558"'3&9.
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intorsst as the oxiginel doner of the lands wes elenr, Ancther case
whioh Cooper cites ap belng heard end declded in the royel court appeors
rather o bo an oxumaple of on &g%&&mﬁ&@ privatoly roachod botwsen the
parties ("ooncordia et compositio”) on the patvonage of the Church of
Hilbrideo, being ratified snd spbodied in o ohoxdor of coufizuation by the
king after tho historic foods on vhieh 4% rested had heen proved "per
probos €% ontigues honines patrie et legitinos ﬁﬁ&%em"aé fvon where
both peyties ware chuvchmen, the “"concordis® between then was avranged
Yeoran vege David et ¥enwvico filio ejun’, afer the king's harvony had
heen consulted on the foundntion and endownent of & cohepel by Alexandey I
and o echurch which wan in gm@&ﬁi@n,? 1% appesys (hea that the yoyal
procedure of inquest wan Ploupishing in the twelfth century before ite
papal equivalend wede iteelf felt in Scotlond and that oven vighte of
patronege, as vell ap those of church lands, wore settled by the king.
Thap the Jury is not dorived from the ssclesiasticnl ingquisdition and, if
anything, the former paved the way for the lotteor,

The trensitional phase between full submission %o the king and
the imposition of papal delepstes iv illusirated in the doportony and
perhaps wnigue 1itigation betwsen the Abbeys of Belrose and Rolso over
their boundories in the opening years of the thilrtecath century. After

o spocial popel envoy had falled t settle this protracted quostion,

G. ibid. 30863073 Uogopoy Capon wlvii,
?a g& -E;’M-;_ o K; 55’9; i;%’%*ﬁ"&@ 3.@55 r}iﬂi‘ig &?m% %m 539
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Hing Williem hinself wos spked to dp so. But he noted not as of right,
but as on arbitor 4o vhose Jurisdictlon the contending pariics volunterily
submitted ond whose oward was confimmed by three Bishops. He sottled

the matter In the way he wae by aow acoustonsd %o use in boundary
ddeputes, by "diligentom inquisiclonen per probos o antiquos honines
poteie” ond then proaounced his sentonce $o the parélos. Hud this was
also the way in ohieh bo was onjolned %o 4wy the queetion by Pope
Celeoatine: "ubt facte dilipgonti inguislcione de diuisis 1llis quod

fustun eoset laguireren” eg 4% this stoge then the royel and the papel
Anguest come togatner.

Thoreof'tor wony questions of scolesiastical wights woere detesruined
by dudgos delegnto appointed by the Pope, for eoxmmple, regavrding the
toinds of o e:amam&aﬁ oy ights of pmmrmgmm or the origing of a
monastory and its relationship %o mmhwn or the corvect proceduro
in @%ﬁ@mmumaﬁati@mqla The case vhich Cosno Innes placed wmost relisnce
upon, as "the Poreshadowing of the trial of an dpsue by & jury under o
conpetont Judge” 913 eongerned the lends of Monachkemmarsn on the Clyde,
whieh tho monks of Paleley claimed %0 belong to thelir churoh of
Kilpatrick, but which were eccuplied; sppavently in gaod faith, by one

Gilberte. The ¢huroh end its londe had previowsly been gronted 4o the

Be LoFaBs T, 5&95 Malrong 1373 imf.’ie 21, (Bunmardsed in Co per Cages G
9. Chartulary of Idndores Abbey (S.H.8.) h3«bS ( 1211-1234 5.
1*290 ‘ifnggaxa@ln 1?»;._}7 (1239 }

Chopsers of the Ab 2*3 * Drooe z‘%} 6-20 (1268},
.LP. Thedner op. gite | l&'ﬁ m;

1%, lones 814,
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Abboy by tho Earl of Lomnox, but otheyr membors of the fanily had
abtempted Yo rogaln pessessglon of then and had conveyed Monnchhennaran
to Gdlberdt by choxter. Three jJulges delegatie were appoinied by the
Pope at the woguest of the menks, Hofore them a hearing was held in
12735, the dotailo of which have been pres&rveﬁ.i& G the Tivet day's
heaving at Irvine the leading witness for the dbbey deponed thad nove
than sixty yearn Reforo ho hed known & cerinin Bede Perdan vho lived
in a houwso of yeods beside ¢the Church of Rilpatriok osnd that he held
that lond of Honachlonnaron of the ohumroh in veture for enterdaining
vioitors Yo ¢tho ohuvrch. “he withoss hinself had been endorisined by
him as o boy with hin fathor. The second witness vepeated most of
these polate and added thet ho had scon Bedo'sc son posseseing the lands
by the sane tenwro as his father. The third witevos nust have been
o decloive ongy for he wae a ponbse of the Lennox femily, who admitied
that as Vionr of Kilpoatrlok be had allowed the lande of Honachhennorxon
0 be alionated fyom the ehurch "per defeetun ot nogligeadion ipoius®,
80 as 0ot to offend bis welatives. On the second day twolve witncesoes
worve heard at Ayr for the Abboy, most of vhom concurred with previous
witnessens The evidence for the other side, A7 any, has noet bheen
presexved, The judges found that the monks had sufPiciently proved
thelr case and avwarded the lands o them, with thivty pounds of

, . . . d
expongan, and requested the Bishop of Glaogow do enforcee the sentence,

1. Pageelet 1606 eb sgg. Bee aleo Cooper Copes 533 Xnmeg 214220,
15, Paame& 4 168,
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Hora thon wo axe given a detailed ineighd into the inguisatoriel
progedure of an occlesicetical m@uww, gaoh ap we leol from centonporae
eous ley tribunalo. ¥% suffiecs fo mole cleny that Ghe judges aws
wholly in control of the procsedings. Theve is no vace of the
eanlescence of the deponants &&%@ a geparate formation. Thoy reasin
inddviduals, nalking probably o brief statement on path and then beding
subjootod o such guestioning on 1% or now topies ap the Judges cared %o
put o %ﬁ@mnlﬁ Thio ooy well %@ tha fora that o royal inguest, as in
f pevanbulation, %@@kg but, av we hove seen, 4% cppeors that the latter
pre~dntod the ccolesinstienl inguest In bHeotland. IT &9 probable,
however, that theve ceclesiaptical proosedings, ofien involviag layaen,
strongthened the pednciple of on officlel dnguivry of persone on oath,
with all ¢he Jmplications thad that carvried, by oaking 1% wore cownon
and thus move fenilisy. As $o the naturs of the Monschhennoran
proceadings, hero the spiritual power was ralher ovev-yeaching ifteelf,
in prosunisg to orrolgn loyaen befors 1ts tribunel, in owrder to detopnine
the $itle te lond; ond  indoed before the sontenve conld he enforced,
the support of the secular azi hod te Lo ocught, oxcommunicntion having
proved o brubws fulsen. L7
nt tholr mond elovatody but alveady 4n 12350 {(4f we accept the

These evonts oocurved vhen papal clodne were

160 Dafe “Em%@rraga%ua gue alie texre peridinens ad a@@ﬁa@iﬁmﬁ Aioet

(luﬁfiaua {'g_nm%‘wﬁ 167)@
17. ibid. 169,
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sraditional dating) Alexander II had enacted a procedure by vhich a
wan who claimod fo the king or his Justics that he had boen wrongially
dispossesned couldd have his rights adfudivated “thron lell mon end

worthy of the aantr@“ala

Thoay were oalled in this aot “the sald asoyse®,
& torm which poimnted to the future dovelopment of the Jury in the
soeoular eouris. Throughout the thirtesnth century ond thyough the Var
of Indepeadence inte the fourtosnth, new olvil renedies wore Geing
developad through the aysten of bricves, which pushed beaek the expanding
Jurisdiotion of the cohurch eourds from the low of iumoveableo property.
in theso mobtors, which looned larger asp the feudal systien grew moreo
elaborate, the Puture lay with the olvil courds and thoy very quiekly
veared awey in new dlvootions, while the ohureh courts, wntil their
destruction at the Reformation, vetnined almost unchanged thelr old
nethode for ouch limited purposos as they conld bs applied to.

Thue the 1ife and mivacles of 84, Horgavet were 40 be incquired
into by means of an Inguisition cenduoted by papal ﬁ@lﬁﬁaﬁaaolg
Bagiaond's Roll, the assessuent of the true velue of Seoottish benefieos
made by Baiomundus, a popel oemissery sbout 1279, which was the basig of

all taxation of the Chupoh undil the Refoimstion, fiay have boen dravin

up as the result of some prooess of ingmiﬂitian.gg In in49 the Bishop
18, paBa8o Ly BOU. 19. bunfermiine 285,

2. FYordun says “Oones beneficinti, nmullie excoptis, neo ctiom
privileglatise, vub distractione Jjuranentd et excommunicationis
peraolverent deeimas® (Chronics (Hintorians of Seotlend Heries) T,
306, 1T 301). &ee olsc Bobertson, Statuts Hoclesise Scoticonne lavip
S.i.8. ligoellany Vi, 3.



o

of Brechin conduotod en fneuiey duto the rights of all the benefices of
his dioecese ond for this purpose called togetber all his senior ﬂlerg;y.gz
Loaymen too aighd be called %o sponk on oath as to sooleslaptionl righte,
pe 4o an dnguiry by the Bishop of S54. Andrews into dhe lsnds of the
Shureh of Blien dn l?ﬁﬁ%“}'am Sometines in o sadter of notual intoreont
chureh and state would Jointly ovpanioc on fnquest. Thus dn 2371(%)
Biy Jdobn Hay won oppointed fo asettle o question vhich bad avioen belweon
Reberd L1 ond the DHlshop of Movay as o whlch of them was patyvon of the
Radson-Dicu of Blgin. He was o de so "por moliores et fidedigniores
tom olordoos guan layees homines potrie™ WM M dnguiry iato the
origing and purpess of o house of choardidy in Arbroath was condunied by
the Professor of Theolopgy oud the Prior of the Deminicono, bodh of
5. Andwown, oppoinied Jointly by Jowmes I and the Bdshop dn 146hL.
Thowe pumnened are desoribed as on aspize and dnolude both olewgy and
ladity, but they ore recuired o snswer o sorles of quondions callad
“orticull”, to each of vhich they pespond os a ‘b@iﬁya% BHony bishops
ond abbete were of course alee Semporal lords end walntalsed courts
for thely lands vhich 2iffered Jithle, if et all, from those of lay
puperiora wgg‘:;s But in oue striking instonce from the oourt of the

eoclesinetical borvony of Pittonween in 1940 we Pind the question, vhe

21, E%ﬁ@m% I:ﬁg ?ﬁ“‘*?go

22, Abordsen Epds. I, 177 ("por probos % fideles pairie") of. Coupar
Anpus L1, 205 {povrich bounds); Dand Gharteps 66 (obbey bounds).

254 é&%&g 12’1?4»

&he Shorbrothos Bipman Ihl.

28, woffe Bhs Mufirous L1T.
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io lawfully endldled %o succced to o foncnont of land in the tows,
dotermined in o sonner net differidng mueh from theld used as to the

londs of Honoohhonnopan sone threo hwndead yeors %zei‘m*m% Bix oul of
eight vitnesees were enlled in tuwrn, put oo oath, #3131 declare the
vordte say far se thal kennyt ond suld bo epowrdt ot dthame® and interrogate
ed ag o vhat bhey hnew of the faetn. Host concurred with the lending
&7

withess, o oloric. Pinalldy, we hove o fow oxemples of an ingueot

belng uoed in the oourso of an eplecopal or decanal visltution of
o

porishos to reportd on such faults ap edulbery among their neighbours »zﬁ

26, Jele of Moy ov. ,
27, Yor the eivil procedure of the poried seo julza i

28, Jobn Criotisone 25, 53.
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IV, Baxly Crimios? Procedurs

It die now tiwe to conolder the impact of these existing foras
of procedure on aethods of coriminel $rial. Hore again we shall have
gouapion $o look at the Chureh's waye of working, but nove as &
gontrany than as sn influence. The doterniontion of guild or ilnnocence
was dnvesded by both dnglo-fiaxons end Normans with an almost snoved
charaotor. God wae dnvided, as 1t wore, %o intervene and by o ol
indiente the truth of the matter. The wethods evolvod by vhich thio
sign could be manifested may strike us as nomowhat suporstitious.
Fron Hnglish souvees wo hnow somedhiog of dhe nature of these sc-called
ovdenls, A oon suspeoted of o oriminsl act wounld be soede to hold a
boy of hot iven. His bumt hand was thon bandoped for seome days ond
1€ 4t nealed din that time he was opoounted lonocent, 3T it festered,
auilyy. Or he would be planged into a pool of water; oinking
signified guildy, floating iﬁﬁﬁ@ﬁﬂ@@wl fur Seottich records roveal
snome traces, though soanty, of the resowt to those practices wndor the
Hompns i the twelfih contory. In ite oldesd charteyr the Abbey of
Holyrood veceived fyom Hing Pavid the right $o hold "exomon...oqueo
e% forri enlidi quontur ad scelesisoticnn dignitaten pawtinaﬁ“ng
Alorandor ¥ mode a grant of Jupisdiotion in 1124 $o $he monks of Booune

who were to onjoy “suan proprlen curiom, sdilicot...in ferrn in Tossa

le Po i He 333 598; Holdgworth I, 5105 Plucknets 1135,
2e Holyrood 33 Iawrie 11 s 30lg DaPeBe Ly 3584
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et in omaibas allis Liberdadibus ad ocurdan perﬁﬁm&nﬁiﬁua“.b This
right wee later confiymed in ohorders in favour of the Aubey Ly
Halpoln th and %&l&i&m.ﬁ The some veference to "ferrum of Tossa® o
t0 he found in 2 charder of gconfiymation by ¥Willinm 4o Srbroath Abbey
of 1&11%131@9@ ropeatsd in lator wh&r%@rag? one beling of 1522, by whioh
time At had cordainly become an avehaie vdylintic phvase, with no
practiced significance. We have no cortnin knowledps how for these
woten of trisl wore exervoised in Scotland, Dnt at lessd 1% poomo that
they were not confined o these nonsatic courts, for wo do know of
ronedios €opy abuses connegted with the onvdesls,. The Aspiec of Wiilienm
in one ohapter requives thet there be "ne iungenont....of watiyv or of
het yrn bot glf the schireff or his soriand be thay at to e gif Justion
be Gruly kepit ther ee 44 aw to hm“»& The form that such abuses took
may be suggested by cpother rule of the same period fo the effect that
no lord vas to take & bribe after an oxdecl had been held,; but to led

9

the lay teke Lia appointed oourse. Plosatisfaction with dhe ordesls,

because of the appavent ease with vhich offendors oveded justlce, wap
aleo being felt in Eaglond ayound 3ﬁaﬁ¢1§

Thone ordeals weve probably pre-Chiistisn dn origin, although

3. HBeoong b3 Lavpie 43; 297 (where it is sugpested that it may be a
version of the later and genuine cbarter of Maleolm IV},

ke Suone 95 Repaste #63-hi H.P.8. L, 30k,

5. Geono 22,

6. Aberbrothon Vetus & ("ferrua et duellum fossn et fareas®).

7. Abid. 72 (1214-1238}, 211 (1322).

Ba Aciul, ‘:gp f§?§§ e X%z of'. ﬁ%ﬁ :Ep %‘Eﬂ}u

9. ibid. X, 377,

10. Holdswordh X, 311; P, & M. 1T, 599.
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the Chureh vas prepored at Plrat do Yolorate them, as a neans of
oneouraging gndléy nea to confess thelr f&ul%ﬁ.la A alightly nore
refined foym of the opdeal was probobly introduced inte Prigain by the
Hovnena , with whose code of ehivalry 1% harponised well. T4 tonk the
forn of o duel woged by the soouser cnd the acoused in pevson, the
latter, 1f he were the loser being henged, 149 he wore not alyoudy éeaﬁaig
Frovision swme nade for 44, ep an altorastive 4o the other Tommg, in the
grants Yo Holyroed, Seone, and Arbroath, which we have just mentionod.

It is evident thed until well ints the 4hirvteenth ventury 4% yenained
the poxmal mofle of trisl dn sexious offences. % was quite elosely
repulodod. Wodsn opr pledges weve 10 be placed by the challenger bolores
the conbat an ean earngsd of good faith, In thefd, vobbery and othew
ofPonces, these were only to be %o the value of the less suffersd and

L5

no% to cover the indignity susdteined.” The Judges of dnllovay ladd

3t down thot no-one wor to intervene during the duel and thad silence

32

wan to be kept theonghout wdey thyent of punishment. Yherve the

osuwe oFf aotien wes the dyaving of bloed below the broath, the defender

night, lmedintely befove Joining bottle admit it end poy &amag&m.15

il. Plugknett 114,

12, In England badtle was slso used o deteraine ti4le to lend, thoe
porties then being vrepresented by champlons, Dvldence for thin
practice in Seotlend ls vory meagre, but Hellason concluded that
"4 hed at loset some shord axistence there” (Trdal by Battle, 87
ot pag.)

l:fle "ﬁiﬁi@ :&s 31331

T Shiie T, 578,

15 AbidJ 7. Wor an juoginetive scoount of the Judieinl duel, buils
up from various sourcen, sse Hollson, op. git. 117-121.
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The trial by battle probebly nover foll into such dispepute as
did the othor ordeale and indeed 4% was carwvied Porward by the mediasval
tradition of chivalry dnto the sixteonth century ss an oecasional mode
of twial Por noblemen, the last recorded instance in Bridain beling,
sacording to Nedlson, in 1997 at Borabogill msﬁm.m But elvendy in
the late twelfth and cavly thirteenth ceuturies 44 was being whittled
avay by the adnission of ¢xceptions and exemptions. 1¢ 4o plain that
buay towmepeople found chellienpges o a node of trial, 4o vhich for the
nost port they would bo ill-suited, excoedingly idrkeome. The lsoges
fuattuor Bursorun contaln nunorous olouwses by which ite burdons wera
oosed for them. A king's buvgess night ochsllenge the liegeman of an
abbat, prior, earl ox baven, but night not be challenged by hin .W A
burgoss too old to fight night seek acquittel by the oaths of men who
would ewoar %o hie ézmamuwem 4 burgoss ﬁfiggi@%ﬁ.ﬁg 8 cowntry-dveller
wuet Piret leave the -&mmgw The burgesses of Invernese, then in Horay,
wars speeifionlly granted by Willion exemption fyom Judiolel dusl
{ “bollun®} egﬂ Iy an aed adtributed 4o the came king all burgesses were
aranpied from dolng batile oxeept in one of the pleap of the f;mm.m
A pageage in Hoplom Hajestobom borrowed from Glenvill, pewnits sony

ageused to deoline battle, on the prounds of his bedng over sinty or in

16. ibid. 307, An attomps to invoke the old law in Englend in 1019
led %o ite stetutery abolition. '

1?& ae xi34 ﬁ Emof,%e }:m 55‘30

18. o xnil A»%‘*.fxa t, 336,

19» Qo Xii ﬁ n‘%e ?, 33’%#

200 & 19 (o other exasples have been discovered, bub soe
g a:i:s:* ﬁ;@me mtmﬁmg%imm 50k} o

9o hePaf. Ly 7204
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2 o
some way mained. in such n case he do %0 o purges bimeelf by hot
ivon op water, a provise which must give rise to doubds ap to vhether
it waw gver 1dve law, Tor iits Importation into ¥Beoiland con searecly

be prior o 1230, grvented the earliest possible date of that baffling

y

PN

Works
Ordenle of all kinds wowve thus on the way ont, as far as
onlightensd towndwellers wove goncerned., They were allogether oo
barbeyous. The exaot years whon this attitude wes develaoping and
repeiving o cortnin amount of afficial Htolerance are waoerdain, bud
probably enbraced the leet yeors of the dwelfth ocentury end the fivet
thilrty yeare of the thivteenth. T% was within thio peried that another
and more dreedio novement wan bhoing made againnd the ordesnlia, other
than badtle, one thet con be dated very precisely. The Chureh, which
had probably only assowiated 1twel? with the ovdesls In the hope of
christionising them, had in various ploces withdrewn ddsa aupport from
thom, wa%il in 1216 the Fourdth Ioteron Counoil made a universal
prohdbition deboyring olovios fronm assioting abt theso oecavlons. This
was more then Just o sign of cleordenl diespprovel. I noent the
yemnoval of the cleaent of diving sanotion, {the pronumed onlsdonce of
wideh alone mede the ordeals accepinble. The effect in fagland, pranted
the ecommunications of the dime, wae pwifdé. Tu 1219 Henyy IXI osdoved
his d4dnorant Justices 4o conviet in certnin cases on suspioion, io

view of what e depioted as the prohibition of the ovdeals by the

22, Boge Bade IV, 3.
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Roman ﬁhurmhﬂéj Such conviotions on whnt amounted to o hailf=pioof
wore olearly unsstisfectory. IHub after a few yoaws of eopperimentation,
the jusitices hit uwpon o conveniont memne of determinivg guild. People
of the aeigbbourheod waze alrveady present at eyres in large nunbers
in owder to regert oo cath those whom Shey belleved Yo hove commitfed
¢rimes, o development, as vwe hove soeen, of the royal inquest. Sonee
$imes these Juviee of presontment weve also ashed to declore vhothor on
accusstion by an individuel was mode melicicusly ov to decide 4o which
formn of ordesd & sugpecd shonld be submitted. Tt was not unvassonable,
then, that they should be drunted o 1ittle furtheyr and nsked %o
dotorning whother the accosed wes gullty or innoment. Jurdoe of
prosentnent vore unwieldy bodios; 60 after experimenting wilh groups
of sayious vice and composition, the Justicwes by the mid-{thirteenth
contury plcoked out twelve men and took fhelr group~finding as o Finsl
dsolioion of thoe dssue. Thus o petdy Jury eserged out of the lavges
prand Jury of presentment. Fioslly in 1352, to avold prejudice t0
prizoner through petty Jurors wishing to Justify an indlelsent which
they had subseribed 4o, the twe bodioes wveve kept coupletoly sepavaie
ond the prior prosence of a pebly juror on & Jury of preseniment was
mede & good ground of @hmllﬂngmaﬁﬁ

fuch, in very brief compass, 4o the commonly acecpted explanaiion

of tho energenee of the oriminal Jury in Bngland, as tought by the

riw

23, Bec the decument printed in traveiation by Pluckaett (g}ggkne%t
119} (“Cum prohibitum sit per eccleniam Romonam iudiciun ignio
ot aguas” .

2&0 a5 Hdward :Fl:é:p Bhate flg O 3&
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1% will be noted that, 4o typical

Foglish feshion, 1t wvas an expedient dovised by the mon on the spot in

order to weetd o pressing need. It wes not directly e ovestion of the

voyel anthordliy. What now of Bootland? Az Lowd Cooper vemoyks, it

ie inhegenily probable thet wvents in Scotlond and in Poglond followed

plniley courses, and thot the change In issdructed epinion which found

oxprescion at the Latevan Covnedl mode itself folt on both sides of

the ﬁar&ar“,g& Aftor o net wireasonable Sine-log, we do indeed £ind

a stetute attribubted to Alexander 11 in 1230 which grants 40 all vho

are accused of theft or vobbery the right %o be tried by "ene gud and

104l oosyse”, T they wish., I they are acquitied, tho pereon bringing

the accusation is to be fined; 47 they sre found "foul”, righteous

doon 48 to be pronowaced uvpen them. The act concludes with the

omphatle wopde "fra this tya furth thar oal be ao Auguent done on hyn

Shruoh dyvkpot ne ywn“.ﬁ?
Thin oot iz however one of o series passed that year on opininel

procodure.  Those must be considevsd too, in ovder to doteraine the

25, Boe on thie toplo Holdsworth 321«327; P, & H. 11, 06e-650; Plucknett
186~327. Bivohie appoars to be in ervor when be weites "The Jury
hod its ueer oxtonded fvom oriminnl cases to eivil" gp, plt. 1835,
As B0 3to supposed ssssolotion with Nagne Carte, see Heloochnle,
dMagnn Certo (Zod ed.) L3138,

86, feg, ¥aj. (Introduotion) 56.

27 Alex. 11, ohap. vi. A.0,8. §, 400, The Latin vorsion is signifie
antly differont and makes what is thought to be trus penpe
nppreviobly clearer. Thus “BY de cetero de oo non flet indiciun
per Possam vel ferrum® G, sleso the letter fo William Halvolsin,
Pichop of Glasgow, from the Archbishop of Iyons in 1200-1202,
condenning the invelyomend of clerios in combat or ordeals of eny
kind {ibid. coxcvil. Bellson soggests, on the strength of the
{Continucd on fellowlng page)
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exact dmpllcoations of this ibnovation., Gn the wvery sume day n parsllel
provise was datroduced, apporently to meet another papal commond. iIn
123617 Tonoeent 115, in o lettor to the Peithful of the provinoe of
York and the Mingdon of Scotland, had condomed the "peciifora consuetudo”
vihereby clsries were compelled by oy people %o underge duels porsanally
and sunthomatised thope wio so troated ﬁhﬂmogﬂ Prosumably this comnend
whe honourad, but wanilitoary clevdes might s4iil be Poced with the need
o do battlo dn order 0 susteln an ccousation, so in 1230 tho king of
Seotland ennotod, with the advice of his counsolloss, that men of
roligion, widows "or puy uthir that av nocht to Pechi’ showld couploain
W thedir lopd oy balllle, in presence of the sherdf, snd the lovd or
baillio should By the inguisidion of the stewart or a baillic ond four
pood men of dhe town “engquyy boe tho ailthes off leldl wen of the noibouric®
{"por lepales homines do visneto") who the malefactor was. “ind gif
Bbe that inguizicicoun dhe nmisdoar bo fundyn and conviekys he sol underly
rlehbuis iugm@n%“*gg
Hevo soveral latoroeting points energe. Ghe adninistration of

Justice 4n Scotland io a4ill very muoch the porsenal concern of the

(Footnote continued from previous page)
aontinud? existence of duelling by clovics on the loxders in 1237
and Malvolein's prosence in lome shortly before 1816, that he hinnelf
inotigated the joswe of the pepal bull in ovder tov gquell thin abuse
on the Bordsrs. The faot that it io sddresced to thoe foithful of
~ York, as wall as of all Beotlend, lends some support 4o this thesis,
Lﬂ,k but dees net detract fron the probebility that 4t woe zooad in .
B Scotland ae ioposing a uvniversal prohibitlon. (QE, ait. 182-186),
28. Glaprow Bods. 1, 945 Robertsons Stainda Heelenieo Scoticenne I,
eonoviia
29, alox. TI, olmp. vo JoFefe I, 599, Probably as an interim measure he had
also ordered his sheriffs to see that the Melrose monks had a 'pugnator"
or champion in such cases as required it (lelrose 162)
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monareh. Ho lo foced with the nmeed to find both a subaditute for the
Judicial duel im cortnin linited casen. He will not poamit clerics
and widows o lay secusations indiscovininately without belnp obliged
o prove them by battlic. A safepguard is oalled Por, i¥ o privilege

s not bo turn late an sbuse, 14 night be by o fine, ap in the other
not, but some prieste are vowed to poverty. In seecking o solution
his wind turng to the fasilisr woyal inquendy, Could 4% not be used
%o deteraine vhether o hot the scousation were o Just ene? Indeed,
aight not the “probi hominss poatrice” be trusted o Iitile further end
asked 4o determine the mein issue of puilt or innocence? Such reasone
ing must venaln spoculadtive, but 1% is otrengthened by the curious
wording of the act, vhercby the smphasis 4o placed on their ¥inding the
mindoor” and only Incidentally in 3% nontioned that they ave both 4o
find end econvied him,., Hootland, 4% iz certoln, never hpew a Jury of
prosentnent vatll this funtative attenpt ot Porming one wee made.

Onoe 1% was ostablished, the uwnreality of allowing ons body to teat the
verity of ¢he indietnent ond enother the almost identicol quention of
guilt wan reoalised ot ence. 4 Beotdlsh graad Jury sppesred only for
an mstond, %o give bivth to and be merged in & poddy Jury. Xt e
unliltely that by this dato the Pnglish petty jJury was vo woll established

and widoly known as 4o form a subjoet for initation in Scotland. Dut

the growing Saglich practige of putting iseues of civil law % the
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determination of a tean of Jurora, not moxe Individunl snswvevers of
questions, may heve served to make the idea of such o proup in eriminal
procedurs amore acecoplable. YWe lmow that the English weits of Glanvill'e
work were being vtudied end approved of in Scoetland nbout this tlaw, for
this sane spurt of legleletion in 1230 includes the provision of o

yemedy for novel dissasine {or recent dispossession from lund) which

echogr the tewvms of the ¥nglish wwitogg

Where wrongfual diopossession
was alleged, the jJuotice or shoriff ves to discover “throu leil and
worthy men of the ountre gif the man thet plongheis sayie suth® and
these nen are glven the colleotive neno of "the vaid aseyse®. Plaiuly
they wore now being viewsd ae o single entity. If then the 4$rial of
ordminals by s juxy of the neighbourhood were 4o be aduitted In one
special cape, might the sane "gud and ledl sasyee” not be offered in
all cases of theft or yobbery? And this was dons in chapter vi.

At the samo tigo 1t was thought necesoaey 4o sitate specifienlly
thot havisg undargone tviel by an assise, such an secused need nog
adoo submit to opdeal. Yhie novel procedure was to be fully ite
eguivelent. Bub it io likely that the ordeal wee never tho most cummon
mode of trisl in Scotland and wae om the wane even before 1216, Ag
Heilpon points out, "Phe ordeals of vater and Avon appeor but seldon
in the rocords of Beote law. Theve 1 not extant, it is believed,

7
the agocunt of o eingle wvaso in vhich they wore &yplieﬂ“uél Al though,

300 ;ﬁ ag"c’% L] Xg d’&@ﬁn
3l. ope. ik, 79.




o8 we have soen, thoy spve mentioned in twelfth cendury chavders, they
aye alveys bracketed with “duellun®, It is hottle that the bavgeswees
Pought %o be frosd from dn Willlen's reign. I8 4o battle that is
minotoly reguloted. Only one referenpe hes beon discovered %o exempiion
Prom the prinitive ordesls. i may bo se oariy as the velgne of David
o Haleolm and o %o ihe effeot that no map of the Boights Teaplors is
0 be put o the ordeal pit, 4 they will atond pledge for him, wnlens
he ip a econvieted thief and has the stolen abdeat wpon himeﬁ 2 e seen
o have no roference do 4% lnter then the et of Willian requiring the
provonce of the cshoriff or sepgesnt ot ordenle g‘g 3 apart fron the
Glanvillisn quetation fn Replew Unlootntem IV, 3. It ooy well be dhat
lator in fhe coniurxy o tronseriber, hnowing that the ordepl vanished ot
appronimasely this tine, altered the Seots version, either delliberately
ox throvgh o siounderstonsdisg, ap ap o convey thnt the ordesl wae
wniversally abolished at thiv 4ine.

We have o likely culprit in the perveon of the compiler of the
Ayr Huawwordpt, who probably wrote in the early fouvtesnth taemﬁfux*y.%
Ho gave this act the precise beading, “"lelatio legis fosse ot forrl et
inetitutio viene$i®, ignoring the plain faet that tho torms of peither

ftin nor Beoods vernions warcanted 4.  Cosmo Innssg notlced the

j}go f‘?ﬁ&;ﬁ&%@ Ty Hoe 3&3’?.

33e AsFalte §o 379 Jog. Maje. IV, 17 concomning the doath of o thief
0 the gourpe of an ordesl, in taken frow the Assise of William o.
e (AaPaBie T, 375)

3. For views on this point, sea f.0.0. L, 1795 Drieves ks Duncan?
1961 Jur. Hav. 207. '
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inconglstency and eonpented in tho Reoord Bdition, "Shore o little
doubt thad the vorrect resdiug of the conelusion ie ap printed; and 4%
by uo weans supporte thed tiﬁle”aﬁﬁ Tater he developed $hie point in
the opposite sense fo Yt adopted hove in holding that this law warke
the ordeal Yin o atate of ﬁﬂ&ﬂ&iﬁiﬁ%”iﬁg It is sugpested ¢hat it was
rather in a siate of extinedion, and thut it appeared thus 4o o writer
sone seventdty yeays later whe, having this lmowledge, oither mistransoribed
the text or alfered 1%, so as to wake it appear that the coup de gaace
wne at this polnt aduinjetored. Ionon gquoted in pupport of his thesis
the onaetuent dealing with brieves of mortancestyy ond novel disoasine,
whiloh hod been attribnted by Thomson and him 4o David X, ne showing a
refinenent ingompatible with the rude ar&aalm,3? When placed in &ts
more probinble setting of the mide-thiviecenth century 3% continuwes %o
provide a valid srgunent ~ but one tending to confimm the divappearpnee
of tho oxdeal by that tlue.

Yeilwon and Cooper sppoay o have been wnduly swayed by o desive
o Pind a Seottich equivalent to the Unglich hing's instractions in
lﬁlg.ga The aot of AMexsnder I3 chap. vi only £11is the bill 4if the
compiler's heading as to "delotdo login fosse et ferri” poawnately
reprapents ite condonts, which it does nots Bud if tho ordeals were

alveady meribund by 1216, then the withdrawal of the olergy would be

350 &nﬁ’cﬁ%} }:g 2{»5 e £&a

36. Scotland An the $iddie Apes 189,
Fle hebalie ¥, 525,
3&3‘ ?@@iﬁﬁ@ﬂg B mg 113 M¢ {S_Lﬁ.'in 554.
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no eatssbtrophe and need have left no record. Tn 1230 14 would still
be ressonabhle to mention ihe oxdesls, which evoryvone lmew ﬁmf§§§ﬁﬁﬁa@a
clear~-cut cnower that would be respected, ia orvdar to emphosise dhad the
vordiot of en aseize would be Just av effective. The ssoumptlion thut
Seotlond mant wald wntil a legel vefora origilaating in Romae pevcolated
shrough Faglond 1o a gratuitous one, based povhape on thoe sdenitted dluc-
lag between some Maglileh lepal developmonte and thely adoption inA
Seotlond,  But these were volwntary borrowlngs; the pepal ediot was a
pevanptory onc. Hopreover Scotlend deald divectly with the Holy Beo,
not through Foglond,

1% s sugeoesded thon that the background to the Aot of 12350
chap. vi, oo sumaarised by the compller of the Ayr M3, is as followe.
“Inctitatio vienetl” is corvect, in ap much es for the first time trial
by o Jury was offercd to defendors lu ceses of theft ond vebbery. I
arose out of an arrongoment by whieh porsons who weore usable to do
conbat could hove tholr socusstions fivet approved and then tosted by
an impartial body snd wos strongthened by the now practice of renitting
dieputed oivil issues 4o such groups, "Deletio legis fosse et ferel"
is dncorrect, Por the ordeale vere alvendy moribund fifteon years before
and the conpileyr, knowlng that they had vindshed st approximately this
#ime, wittingly or wnwittingly altered the Scots text so as o give the
impropsion thet the bon wes explicit end totnl, but left the Latin in

it original form., The implication in the vhole heading thet viened
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wad o direod subpbitute for ovdeal o nleo false, the two arising from
difforent onuses and ot alightly Aifforsnt ¢imes.

The orininel pogise now hed o fool-hold; bud 4to fadure was by
no means assupad. 1Y etlll hed powerful vdvals. ‘Welal by battle
continued €0 be wvalid, though 40 o decrpasing extent obligntery. Indeed
Lte continvence is precuned in an not of the sane yeor of 1230 vhich
provides that in the ploas of $he ovoun soble-hoyn men nay be represented
b gonbat by o chempion, but o base~boya men must fight in person,

39

unless hie overloyd offers him the sexvices of o chempilon. During

the repaindey of the thirteenth contury Judieiel duels cundinued to be
held, but ehiefly on cases of somo memend in which nobles weve ﬁnVﬁl?ﬁéa&ﬂ
Only thoreafder did resord to 1% bocone rarve ond oxeeptional. Although
Nedleon drawe o sharp dlstinction betwosn 1%e uae as a wnoede of trial

and later ag a courdly awm%a@%,@l there is no douwbt that it wvan % least
fully consonand with Homman traditions of kmighthond and wos probably
relvetontly obondoned Ly noble Pamilies. Then the Judges of Golloway,
in an order which lo csrdainly misplaced in the Record Bdition under the

dosise of Villionm and vhich can in no way be sald to be the net of any-

thing rescnbling o “"Parvlisment of &amtlaﬂ&“ﬁ&E doclered that the men of

$9e faBaBo T, 4UO-401, Sew on this anct Nedlsen gp. gif. A&, who
comaents that the deting of it in A,P.0. s "not unsatisfactory
although by no means conelusive”.,

40e Nuileon, gp. gli. chapiers 368-42.

Ll. Abid. chaptew 49,

&ag, &opo&n :i»@ ,3?80
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Galloway should only have “visnet" if they renounced the law of Galloway
and agked for it, whioh moy suggest thalt 1% wae ot Piret vieved ag 6
privilege carpying certndn dangors of chuse end only %o bs gronted to
those who wonld give up the sopavate laws of that region and becone
fully assimilated,

Bug tho assine alvo had o more tenasiows ard more rakional
conpotitor in o form of dyisl which wo have not so Yar hod occasion to
mention. 1% is wager of low {(aloo used in ecclesiastical oivcles mad
nown ag mznpm'ggatﬂ.@&}?by whdeh an accused peraon in ovder to cleaw
hineel? would bave to swoer to his innocenes and Hring Porverd & certain
fixed nunber of “path~helpers” who would vouch that the onth ke hed
tnkon was o frue one. Thoy wore not ooncerned with tho focto and night
tnow aothing of then, %Thely fuwebtion wan 4o guarenton that the
acouped hinvelf was o oredible pexeon. This form of irial was from an
early Jdnte, pospibly even prlor to the Noxman infeundotion, in so faxr ap
tovme then existed, the Sfavoured nethod of burposses. The Leges

Guatbtour Burpeosus contain mony refexvences to 24, in both eriminal end

civil mattovs. Fhus o burgess soosed of o wrong by en "uplondis wan®
was to cleonse hinwelf by the word of aix burgesses, the otheir Lo have
hie assepydion supported by us wony nen op his siage ﬁemd&ﬁf"ﬁ
Risputes oo % succession fto hovitege weve to be proved by the “athis of

4 excused
®ii lole and worthi man of the burgh®, i burgessen/ Juddeinl combat

blo €. oviid &%ﬁ. 354,
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ware to cleoy themselves in this Wﬁyuag That thio proctico was oomge

thing peculiarly assvoeciatod with burghk 13fs appeare to be indicated by
veferange to 4% as "the law of huw&h”,&é though 1% was probsbly not

confined %o h&ﬁgﬁﬁs&7

The probebllity then de that in the thirteenth
contury wager of law was well entrenched in the burghe and in a strong
position to meet the now wethod of the aseive. The absence of records
{other than chariers) prior o the fourieenth century must deter us
from asserting dogmationlly that the assize took no root in the burghs
prior to 1400. But ap will be shown later Ju sone detail, the oldest
Soottlsh burgh vecords, from Aberdeen, seen to denonsirato that thove
wag a certalin resistance to Juries, both oivil and criminal, iu burghs,
os belng royol inetltutions whioh night be indmienblo to the bupghal
interssts and tended tv net burgess ogalnat bmrﬁﬁaﬂw&8 fpoe 4% had
established 4teel?, ap the ryecords of several burghs from the Pifteenth
eentury show, it gquickly becsune an organ of the wmore prowminent eitizens
presaging or vivaling the town counoll, and took upon itself a hout of
vesponoibilitios, oivil aand @?iminmlﬁhg
That o %o look far mheads In 1242 battle, voger of leaw and
visnet {or teial by on assize of the neighbourhood) wore st4ll

altornatives, as Neiluon demonsirates in o graphie account of o trial

I&ﬁa Co mxil g:h ga 53’63 ¢s B3 ibi& » :‘gﬁﬁn

i}(gm Go Buxviil mﬁ%ﬂ §£§»Qe

bie ofe AsPeBe T, 319 glven oo o. in of the Aspize of David, but
probably laser, vhich in peoraidting woger of law in cordain caves
makes no distinetion of pevson. See alao Neiloon gp. it 76,

LB. Anfea 9% et sqq.

IR el T A

9. infya 99 et sqq.
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of that yoar reported by the chroniclers .ﬁ% Biv ¥altesr Bisset was
acoused of aurdering tha farl of Atholo and burning his body. He
offered o prove bils lnnccence by conbet with one of hile accusors or by
the ovathe of hie fellow-knights. Buy his judpes proposed to put him
to en assize, to which he protested thatd the peopile of the countsy were
ell prejuldiced agedinet him., Bveontually, 14 eppeavs, he was tried and
convicted by on assize of hiyn peers.

In 1244 the asplise wap further entrenchod by stedute, for in
that year an aet was passed by o great assenbly of the leading wen of
the notion, the declared purpose of which was 4o provide a neans of
draving gp indiotwents mmy.% Widendng the scope of the aet of
slexsndey 1T, chap. v, the Jueticior was to moke inguivy by the oathy
of three or four upright aen and of the stewart of each Yown who were
the evil=doers of the ddetriet sud vho was harbouring thom. ALl pevsono
thus indieted wero to pess thyough "o lole assyee'., Perhops ag o
result of the doubin o the gause oélébre two years bofors, it wae
declorad that eny knlght thus indietod should “tholl and pao thiuch
ane agsyne of gud and leil kayehtis or ollis of fro haldarie of herite
age', an early refeorence to the privilege of twilal by peers, though not
tho Piret. If this Ald not ot onoe abolich the duel, it 434 a% least
indicnte stvong royal backing for the assize aand egual support fiom

his mognetes. Only ot this period, sume oighty years after the

504 ops fit. chapter 39.
Ble faBafle Lp 4030
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eatablishuent of ¢the grand Jury in Bngland, was vepular mochinery for %h@
digseovery of corime established in Sootland. & appesrs howeveyr to have
worked only speomodically and imaffeet&v&ly»ﬁg 14 never amounted to s
Jury ond, moresver, the tindng of Lt sppearance sules oud any poscibility
of ite having been o Yormative faotor in the oreantion of the Scotbish
orininad Jury.

At this slage then, with the asgize flymly cstnblished as the
proper node of trinl ian 0ll wujor offences and enjoying royel favour,
we must leave it for the present in ovder to siudy developnents in

advil procedurs.,

52, Por examplos of its opevation sce Pouglas Buok 151, i1
Horay 212; Abordeen Durgh I, 16, 110; Pagoelet 2733 mmtiguities
of Abordoen & Banft IV, 85,
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V. Lorly Civid Progodure

We have seen how the royal procedure of inguiry by means of o
number of hnowlaedgable and trupdworthy mon on cath was extended in the
eaxly thirtocnth century to bLonefit londownevs in dlspude as to the
line of theisr boundarics. Heanwhile information vas no doubd reanching
Seotlond of the wuch sove far-reoching coployment in England of this
daviee of utilisiang loonl Wnowledge. There 44 hed fivet been conceded
%o his subjects by the soversign in ovder to se$tle allegadtions of
wrongful dispovsession from lond. This wes effected by the aseive of
noveol Gisseoloin which was probably prﬁmulgaﬁaéjggpz;;fgﬁdﬂn in 1166,
it vos, as Pollogk and Moitlond essy, "o new and stortling peinciple®,
for now roval protection was belng thyown souwad those who woere mere
possassors and nod nee@&g&wzly owners of land, whateover their feudal
ranlts  Inr @0 ﬁaingtﬁwﬁzgg onevenching on the provopatives of the overw
lovd, viw vee accustomed to determine puch disputes in hic cun couprt
ar o natter of owaership, ond veually by weans of 4rial by batile.

‘e r‘!'( (e 2 é‘
Some year later, pevhaps in 1179, o wore direot attuck was made on this

institution ﬂa%ﬁ§§{ﬁé§m defendont in such satiers of vight couwld have
the quoetion tried 4n a royel court by on assize of his neliphboups
dnstead of by battle. This form of inguest, pervhope boeauvse of tho
sarionepess of the ilsoue ot sdake, yeceived the nome of the "frand

WLt gistopor tleReres Crt e cile.gl

Aesize®, Fhew by the Gouncil of Howthavpton in &3?&vﬂ@ﬁem of disputed

1. Ps %‘ fiéa 3:9 1’,&5.
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posscacion vhereo the holder had died wer§f§a bo vesolved aleoo by an
inguent to deternine which of the comtesting partiss had the better
right o pmaae&mﬁem;g Por ench of theso renodlen o meann of lavoking
it wan provided din a royal wedt or brieve, vhich by o stylised Poxnmula
1aid down dts scope and procedure, and which was losuel to gonplalnents
by the xoyel choncery.  Glenvill, welting his Irxactatus about 1188
Gitbcantsan {08 e Bl gavdihior A g koot )

{ M-berwmp-thuemthort, gathored together thece and many losser writo
and constructed oavound then hils commeniaiy.

If wa discount the ativibution of the Assiso of Navid a. 3§ak
the Pirst reforence in the lavw of HScotland to such remodies occurs in
slogenndor Xi's loglslation of 1230, vhero any wan complaining %o the
king or his Justice the$ his lord or snyone olse has "dyssaysit hya
wronguisly ond wyMthoubin jugment” 4s 4o hove the 4woth of his plea
made kanown “throw ledl men and worthy of the cuntre”. If the "said
agsyse” find he spoke the trath, he is Yo be restored 4o his londs and
the edeotor fined, If the verdiet goes agalngd him, he is fo be fined
ton psmn&m.é Afgeor o yather unbappy ventave into Eaglish domestic
politicn on the side of the barons in thelr strugple spainet Bing John,
Aloxnndey had marvied Jobn's daughber Joonnn and thue beosme the brothere
in-~low of the young Heniy If¥. Until 1237 the two comntries were al

poace.,  Around 1230, then, the tines were fovoursbie %o the adoption

2« Un theee formp of procedure see _15}.%_@.. 5y Wh-l4B. For a fullex
aggount of the developmont of Emglish lond law soo Holdeworth 11T,
Chapter L.

3» é&g?a%{m 3:3 3325; gm. MQ ﬁf&%ppl. No. 20,

bhe APuB, X, LD,



of Fnglish doetitutions and fthere soems no resvon to dowbt thot this aet
was passod in that year as s dentative introduction of one English
praciice. 7 Howeover, aftor o few yoaks of friotion, the outstanding
dafferencen between the two kingdons were settied by the Trenty of York
in 1257 and theresafter peaece religned wndil the War of HSeottish Indepsndence
Of explicdt introduction of brieves of right and mortancesiry we
have no such recexrd. But the aot asoribed to Pavid appeare to rogaed
both “bhreiffin of mortancestre end new dyssesing” as already esinblic ﬁwcﬁ%
in laying down $hat they shall no longer bo lmpleaded “be challange of
the pardy askend” but only by "sn assyse of the gud ountre®, who ave %o
be fwolve in nunber. Thelr verdiet, glven according to the points of
the briove, is %o be e::mwmmw»év hvionnply this aot sust be later
than thet of 1230, and ite rosopblonce to the act of Alexander 1X chap.vi
# in emphasising the foree and validity of a Jury's finding in veladion
o the previouws systen, may plavsibly suggest that ite true dateo of
origin i 3u the Ilstter's reign soon after 1250. Anothor movo cuplicid
pointer %o Paglish dnfluence io conteimed in the Lopep fuatinon
Burgorun, one of which is in form o respouse by burgesees of Newenstle,
who state thot chen anyone is ojected from o tonement of land in the

borough by ene elaindng to be helyr of a deceased, pooseasgion lo to be

Pirst restorsd to the oveuplier, vwhether he posgessed “richiwisly op

& Sty Bt "Z Kﬁm‘}wtw{ ot EAl B Sy jr:"‘im Fhtnt e G hptytrnns (’Ig}"'ga }wq“‘d“&
; el t:/t'f/e b(,fﬁ{‘:"ﬁ id
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wnrichtwisly” wntll the patteor in potiled by &aw;?E} The procedure
howovor ie not detellod.

Vhet exemplifications suevive of thie carly procecs upon brieves?
Little 48 to be found, apart from o fow hindse in ovirinlories, wndil o
clustor of brioves and inguesto ayound 1260. In 1233 thero is mention
of the paioing of an action in tho Bhapif? CGourt ot Tragubaly "pey
Listervan roglas® in ovder %o hove the $itle to the lands of Siobo
dedernined. Bofore Hho aodion could bo twriled, howover, the defender,
the Blshop of Gilnsgow, agresd 0 pay o the pursusy a cerinia sum
enoually and the latter welinguished her rights to himJg?r Thie oan
probably be conoidored the carliest exsmple of the brieve of right. A
moye definite ewample of the opervation of o brieve is to bo found In
1294 when a widow appeaved heforz the king ond egunedl at 84irling and
adnitted thaty ground which she had sought fvom the Abbey of Dunfermline
in right of hop late husband "pep littevas ropgise de morte antecensgris’
bedonged to 44, baving been bestowed by King David, as a charier read
oud in the gourt pw&v&&fgﬁ;

(23
ledge of the terns of,woyel bricves of inquost frem on exewple from

A fow yeors earlior we galn ouy Pirst knowe

Havbattle 4o which two shepdffe ove direpted $p proceed to the pesdure
londs boside the river Lelthon and fake lnguisition of its wvalue “pey

saoromentun proboran et €ideliun honinun patele”, ite hoyenote heing

&P co meix (AP.8. T, 352Y. Dated by Hary Bateson to about 1270
{Borough Cnstons I, 232)3 soe alao Prieves 1b.
¢ 8. Glagpew Zpie. T, 111,

1o Ge AelaS, T, 425-6; Bunfermline 49; Coopor Cosen 66l
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o almple and direot fomm of wording. Then in the oases sround 1260

tho Jurors thempelven encrge fvon thelr @r@vﬁﬁm% obsourity. Thus in
1261 we find the eariiest oxample of whet was %o bogome wuch the most
common of bricves, thet of sueceseion {later confused with that of
mmr%&nwag%&r}glﬁjl The Bherdf? of Forfar lo direeted to inguire
diligently and faithfully by the worthy ond fajthful men of the country
whethor £ive wonen, doughters of Symoun, the late gatekeoper of the
Captle of Montrose, are his legitinnte snd noarest helrs in thot office
and in coerdain lend, and vhether Bynon died vest and seised in that
lands; ond he is %o send book the Informntion, together with the v&iua
ond extent of the lond, to the king with the bwi&v@amg'z Thie kind of
brieva, then, is to be a rotoursblo one, upon veceip? of which the
chancery will grant worpant for the invesititute of the heir in what ig
hie dues. Novw the spex of the foudnl pyremid is beliag elaborated.

The king doep not morely concede to his subjecto $he uwpe of the
procedure of inguiry dn thelyr own dlsputes, bat as unjversal pverlord
he dofends all his sublects in thelr fendal rights. But ﬁhim- ia nod
pure altroiem; he is nt the some time concolidating hie own positien
in dhe reelm ond diminishing that of bis magnaten. The jurors axve
now o single body vwho answar yoyal guestions ae onao men, but thelr
nunbers sre sdill indetorsinate. Those named are the bavonse of

seventoon neighbouring baronies, but alve present are "magon pars

TR i ‘ ) Iaﬂ -
Y0, Newbatble 10.(« e octint)  9A, fnfrn v
2 e 2,P.8. I, 100 Cogpor Cages V7.
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proboyn bargensiun de Hunvos®. Bt 4% i thome who are “preneminatf”

who ave sworn. One can iwogine thon that the most iapordant men present

formed

the aotual inquest, but they wore not yoi seogregeted from thoe by~

stonders wd could freely draw upon thelr kmowledpe. Hy 1270 the retour

of succosoion ls evsuming the stendard form thot was to beoone hallowed

with the paseage of ﬂﬁnﬁmrieﬁ, asserting o turn that the claluant is

hotlr Jogitimate to the @ﬁmaanaﬁ in the londs and of full ape, that the

daegonsed died vent in the lands by o certein tenure and that they are

wordh so mwoh por anmum.

L

Vv opom 1862 there 4o on inctonos of what looks

1ike novel diopasine, but 4c not naned as such. The townspecple of

Pecblos oouplained ¢hat they had been ﬁi&y@&ﬁ@agﬁﬁ of their peat-noss

ond comson lands by one Hoberd Cruik and the king ordoved his Bheriff

of Pegblen 4o hold an inguend on the metter. Thin wes done, eand elghie

con nen on oath swore that Hoberd hed interfered with the easting of

peate and salawfully took possession of a horse and soms plonds o a

gortein value and morcover hod build o house for hiwself vhore the hing's

Mozos

syBien

ey ?
uoed to gather. "  Horein 1i6s ono of the doangors of & Jury

in the shoenee of firm Judicinl contvol. The men of inguesd do

pot confine themselves to ansvering vhat they have been ashed, bub

induige in a spontopoone vppurge of denunciations.

ingues

If these few ehance survivale axe at all vepreseninfive, the

4 progefure was still 2 highly flexible instiument and little

f""’% 1"&0 ﬁ&_‘

f‘?gbé}.s AoPo8, Ty 1013 Copper Cnoes 793 Innes 227.

o 4
iz

Pofie T, 102, For o simpler form of 1263, see ihid. Qxﬁﬁo¥mm§32£§£-L
,f/:';_" _mm,{ ug /c;,r
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had boen teken from Englond oxeept the broad principle that 4 should

he made avallable to devervisg subjeets. Only the brieve of sugesssion,

which probebly was 1@@#@13, it nod vh@ﬁﬂy, of notive owrigin, was
“ﬂe’h‘*:’{:{,.famgﬂ_ r'l!:& et ..; 2y,

begioning 0 show wmrﬁy but vomistakablo eigas of »igddddy. ven the

nomen of English wedts, vhon used ab all, were applied veyy loosely.

Therve wae 861l o wholesone altitude of expepineniation in the aiv.

Thas o posaible antiolpation of the loter guslise mama of wilfal ervor

48 o be found in o unigquo case dn 1259 In which an inguest of dwelve
wen awear before the dwo Justices of the Lothians that en inguesd
previously taken by the Sherlf? of Peobles wae perforacd with good faith
cnd paason by Peasonshio mﬁﬂlﬁ@% open o aﬁﬁpi@imn;mﬁ/gLﬁuﬁ two of the
inquest nake the weservatlon that one suspoct porson took part, nanely

a tenont of one of the parties, Yme demonstivating that from the onrliesnt
tines there has been no rule of woninity in the Scottish Jury syaten.
Indeed that roguirement, though commonly found in Faglend dn the
thirteonth @@nﬁmry, ﬁiﬁ na%y?&eem@ a hard and fesd vule wtil the relign
of Bdwapd YIX ’?/gnééggéfga&& of novel echovpater, tat showing o
practice vhich 4id not endure, is contained in the report of an dnguest
a8t Dumfvien iundo the uﬁraméaﬁam@am surrounding the killing of Adam the

ﬁ?ﬁ

Hiller by 2 cexitain Richard. Thivteon nemed men and othera relate

how Richard was proveked by Adam's ealling hin a €hief, 4 acufile

/&
e AaP8o ?3 98-993 Cooper Cnses Thi Yunen 225. Bee oleo infyg GAIidrty
6. P Q o X, 625«6. And see > infyn Che ATt et
o s &Aéggp E @?m%; Coopor Copen S0-0p Xonon 223-4; Hoechade 11,
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w5

doveloped between them, in which Adew drvew his keifo and Richard in
solf-~defonce atruvek hin with the side of hie aword, vhereupoa Adem
placed his svm round the sword and peeeived o wound from vwhich he
fddeds Hovoover they say thet Richord wae an honest man, but Adom was
s reputed thief. Theve o no indicatlon that Richard was on ficdad
and Cooper plounsibly sugpeste %ha%igéﬂgzgeaﬁﬁ an Saplish practice vhorchy
a poweon ¢hayged with howlelde might obioldn e writ fron the king oharge
ing the sheyif! or coyoners %o inquive by sn dnguest whothor or not the
aot ceourred by misadventure. Upon thedlr fiodioge the exercise of

the royel clemency would @ﬁp@ﬁﬁ;hﬁ 213? this supposition iv correct,

thie vase shonld be seen net oz an ivveguler Pform of eriminal prooves,

“(pace Dickinson in Aberdeen xxii n.4) -

bt ap one more instonce of the king's epplying $he inquens principle
o dndorn his aind prepavatory fo taking en adwiniztrative declision.
Hven whero the granting of an lugquest to n subjeot might mean
the dindoution of thelir own yighte, the kinge Lrom Alezonder IXY were
willing 40 oblige. Thua a common form of Anguest concerns the mode
of fenure by whidy a subjeot holds hip londs and the wetuin ho makes
for them., So twelve Jurors found o% Elgin in 1261 that Roberd #pine
held his garden there io ight of his vife in veturn Por providing the
king with vogetables when he wao in residenoc at the Qustle of Bigin,
and that the lands chould descond do hils wife's hmirﬁa%ﬁzzgﬁhﬁ% brieve

wane ralsed by Roberd, but the king hinself might inidiate provoedings

" S—
Xﬁt Cooper Coges 993 P. & By 4801, %ho inguesd here appenr %o have
given the king every cneouragement o be moereiful.

L

e L.P.8, £, 99-000; Cooper Uoses T7; Innes 220-7.
7.%




wly ] e

of inguilry vhen & subJeot's fonure was in doubdt and he nighit be defrauded
of hiz dues. Bus he wos ready So abide by the decision of the good men
of $ho locality «% M&g&:’m, where the monks of Dunfernline denied {that
they were due suld for their londs to the court of the ling’s ehorif?

a% Porth, o jmz;*;é: upheld thelyr olaim, epparently before {the royal couneil,
and the king decleved then free of suld in porpeduity, o finding which,
an we shell peo wighd menn a aaasmﬁ.glea@xgab:w lose to the yvovenues of the
shoriffdom and dhue of the Eﬂzﬁmg»%lb nd dn a recently-discovered rotour
of extent we Find the king in 1260 ifnquiving of an inguent of dwelve

the value of the lands of the Pawvideon of Cavyiok, vwhich had fallen
semporarily :125% his hands, the helr belog an unmarried female chiid.
These he later faymed to the Harl of Buchen at dhe emxset value fownd

by the Jurors .mﬁé ¥4 ia poerhops not too farefotched to weo in these
provaslings the reolity of the me@iasval political ideal of the
eongtitutionnl monerchy, whiobk the absence of any ingtitution cownparable
o o mopdern parlisnent aight lead us do dincount.  Ancthor notevworthy
feature iz the coning togother of both borony ond bLurgesses on the one
inquentd a&’ ?:i:?:aﬁ rivelry betusen town and country dwellera, leading 4o

the viptunl onsting of the oherliff’n wrld from the burghs, belag o

. ‘ Ry 28
loter developments

2

2‘5 o Aeielle T, 983 Cooper Capes 7i-h; Ionap 2245 (hold ot Laenark).
15 Whe DunPexmiine 515 AL.0. 1, 4863 (ooper Unses 7.

bR, Rilne: "dn Bxtent of Corrdok fn 1260% (S.H.R. xxxiv, 46).
Wi8Fe A da the Montrose, Dunfrics, Blgin end Lenark inquests.
wEBho Ingro

L
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By the olose of the reign of Alexander 1Y, wo nay conoluwle thad
a ayster had beon founded vhorehy docisions in mathers of oivil and
epdminal law wore lofd to twustworihy looal poople and undoreritien by
the menoreh s a natier of coupse oven against his own intevesy and
that den In adninistyedive rmﬁsmmﬁm habitually allowed his actions
t be gulded by thelr findinge. Alexander 11 aud TIT weve very much
sovercigne undey and net above the low. But ne we shell learn, the
very closeness of Jurors 46 locel stvifes was theiy weakness, ac well
ag thelr sirength, for 4% oxpoved them to pressures Trom pargial
intereste, which the various protections threwn round thenm scarcely
sufficed %o resireluv. / ggﬁ%&tﬂ@ e haloyon deys of the Alemnadors,
looked beok to with sueh regret by the chronivlers, werve to be veplaced
by the disoprders of thoe long ¥ar of Independence, foplish ordits,
though they wewe not adopted indiscrininately in Heotlond, must already
have heon very fanilior thers, in view of the many families vho held
lond in both cowndries, and eho might thus come in contoet with the

ﬂg; “&_0'3?

progadure of both systons, Enﬁmﬁ in ono ingfonce $he Bherift of

Loanark dn 1262-3 condncted an doguisition ns to whether o cordain lande
owner was & winer in yesponse 0 o precept of Hemry IIT of iﬁmg’imﬂ,g% b
In the so-colled “gront cause” Rdward I dvow upon horons $from both
Beotland ond ¥agland to help bhim o deteraine the succession o tho

throne of Bootland, but thelr nuwber s vory wcerdain and vhother they

2q #. Beg. Badn I, How, 2487, 2601,
2o Bhe Bain I, 2677. See Hofechnie 13 for further exanplos.
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ware arbliors, auwditors or advisers ip eguoally in ﬁmuh%awy _Hon from
both eountyics had alreedy boen cuployed under the Jaws of the Harchos
o perambulate the borders botween tho two ﬁ@ﬂﬁ%riﬁﬁuﬁ ga”ﬁuriug the
Englich occupation of Scotland the wee oade of the Jury by the Beottisch
kings wae continued by fdward I end I¥. Thus on conplaint Ly the
people of Galloway that thoy wers suffering under an anclont and

indaquitous Iovw recently revived by the great lovds, the king orfered

8%
that his lientenant and chamberlain should meko inguivy into the law.
o 2t
B o

Brieves of suctession continued 4o he rodoured. Crininal driale were
held in Beotdich towns under commissions of gaol delivery, bub probably
under & procedure of trial not Aiffering much from thed slvendy in use

es

in Seotlond, The ¥nglish king, like the Seot, informed hinself by

means of an grest of all ho needed to lmow in administering a 2
Gt

turbulent oscupied torritorys suoh ap vhether & nen was loyal 4o hiw”
o was communing with the ﬁmmy,ﬁ%?? 1% was not the purpose of the
English would-be overlord %o wipe out all tvaces of Hcolftioh law.
Indeed he reeognised ito indopendent existence and oxfered thod ile
valer be oolleoted and written down, except in so Payx as Yapnined God
and w@am@m“.xg ¥

Afdar the virtual gbouring of Scotland’s independenoe ot

t

% #. See “Brus yersus Balliel, 1291.1292% (@.H.R. zvi, 1}).
2288, Pain I, Wos. bid; 1699,

23 89, Dain IT, No. 1874, TH39. Hodn X7, Nos. 1436, 1457,
vihde Badn 11, Ho. 822, T6HR, Dadn I¥, Ho. 1619,

7 38, Bain 11, No. 2669, 26, Dadm IV, Mo, 1693,
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Bonnockbugyn i 1514, the time oust hove seemed yipo for the ntroduction
off a nunber of reforns 0 lumprove the nachinery of Justics, including
the synien of brieves. Among 2 sorics of mossures reliably dated to
1518 ie one leying down that jp briovas of right oed of morxisncesior
and of novel dissasine defenders should be given time to coasider thoeir
G.m?.‘mm:@ﬂ»m Mm'mﬂsh@x’ doclores that no-ono shall be eJeeted from his

4% b

holding excopd under an appropriate bHrievo of the ing. Another

rapulates the position vhero severald persone are cluaiming 0 havo been
$pht

isnelised in turn fron the same property. The brieve of mortangestey

in oxtonded to benefit tho gyandebildren of the decessed, this belng one
rofora for vhich Inglish inspication con e e&lmimezc’i.m iz % in olean
then that the systen of the sexrving by inguests of brieves nought by
privete ovitizens to defend thelr rights was thorouphly estoblished ond

w4

bedng more ond nore glosely regulotved, The eolleotionn of brievor

Yo be found in the Ayy HE, slnost certoinly of tho reign of Bobert X, 4e
i

vy A l
and in the later Dute HO and fuoniom Astachlomento serve to confivia this .‘4

Yo the early bricves many voferences are also to be found in Repism

Hajentoben, o work fo which we hove so far mede little veferonce. The

veoeon is thet we have beon concerned 4o establish o tensble ohwonology

of evento, Some of the evidence used may iteel? hove boen of deubifal

14 38 ABafle T, 4714 he$he Abid, T, 473,
ui B 3DIAL X, K70, W Toid. T, 472,

5,389 See on this Brieves 27 vhere Oooper profespen o seve in thess reforums
a genoral movement towards oimplicity mnd o ddsconragenent of
chicenory. Hee aleo Holgchnde 19, It wes not watil 1400 that refoxio
of vomparable ssope wore intprpduced.

e Boo Dplovas mogaln.
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dntilng, but 1% is suggested that Reglem Mojondsaton da in this vespeod

guide wselese. This io noed Jusd beonuse of dhe contlnuing differencen

4

\ . | . N A7 \

of opinion sz dto fhe date of Lis complilation ,Q“‘ bt simply becsuse it ds
e -

B T

L v") &
a osnpiletion end one pade up Fron many sourcos., ¥We ayrs only infterested
in xules thot wore effeotively pub dnte foree and it oun soriously be

dovbbed whether mach of Reglom Hodestatan, eepecislly many of the

Glonvillisn passngos, wers aver live lew do Beotlend, despite the latow
venerotion glven 4o them. The lepion is only of assiutence %o we in
containing what the later Niddleo Ages beligved to be the epitons of
Soots Law and used do Justilfy thelr own practices.

Enough boe been sald o denonetrate that, in the words of Pollock
and Beitland, "we bave hers a plastle dnedibution, whioh can nesume
ddvers shepes in Normsady and Tngland snd Scotdond® .‘f*@ o It 4e now $ime
o conslder sepovately tho wardous sourids which helped 4o monld i% in

. ALEttnt.e @
fieotland and the voarious forms which 1% tool.

o

JeBle See Cooper Rege ¥od. 45 (loter yeers of aloxander IT); Richerdson,
67 Juxs wg o 162 (after 1240} Duncen, 1961 Jup. Rev.216
(137814007
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BROURSES
v e R R S
4 A - -"_:,_,;,, e ey s . ‘:v‘q“'
Adoho.on.he.Jankaelony ol dhe. By
The vepriovs bevas uoed to desepibs o body of laymen wuployed
wo deboridne quosbieons in esurky bovo boes the subjlect of some palhss
¥l

ineunolumive ohoorvaiionsy Dlokinoen notoed thad in dhe Pife Shepdfd

wet of tho cavrly sixboonth condury "Tnguladile® sesmed o bo
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CHAPTER  1W0

I. dudieled Strueture

Hefore enbarking on o discussion of dthe role played by tho 5umy
in va?icﬁﬁ typas of ¢ourt, it may Piret e ueeful o give o brief outline
of the Jjudicial system of Beotlend in the Widdle Ages end oftor and of
the office~holders who operated it. Tord Cooper, with some Justification,
desecribed thie subject as "o pather chavtie veltoy of iliwdﬁ?&n@a and over-
lapping juri&ﬁi&tian&”.i However, in one of Maitlond's aalebfata&
epigrams, "Dark ages are only dark becouse thoy are dark to us"s ond ve
mugt do our best €0 find an fntelliplble pattern 1o what af Plrst seens
all obnourity and confusion. Ve hove 4o heldieve that there was once an
orderly plen for the administration of Justice, though it may not have
bheen continuously and consistently enforeed, and %that thaﬁ plon 4s dmplicid
in the records and awelting re-discovery.

In medisoval @mng%itutianal theory the sovereign was the asole fountd
of Justice. Willdom the Lion iz commended by Giraldus Cambreasis “for
upholding Justice everywhere with gquity“eg A king, said BY. Thomas
Aquinas, should "be fired with seal for Justice, seelng himself appointed
to adninister Justlice throughout his reolw in the nome of }md“,ﬁ Sinoe
he could not dv so everywhere in person { though many monavchs 4id meke at

4 ) . .
least token appearances as Judges),” he vould delegnte his Judicial power

1. In his Povid furray leeture "Phe Dark Age of Beottish Legel Mestory
1350-1650" (in Selseted Popers 219, 25h).
2+ fnderson IT, 401, ,
3, Do Hepimine Prineipum Cop. RIT {trans. Daveon)s CF. Roge Hod., Preface.
he ©eae danen IV, See lackie: Klog James IV of Seotlond 51, 200.
Cfe AaPl.8. 11, 208, 225, )
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o trastvorthy lecal rapresentatives. The feudanl ladder of tenure
provided such en organisation. With grants of lond, the king would also
convay certain of his rights o sdninloter juﬁtﬂea.ﬁ Courte were of the
spsence of feudnlism, The court, says Dickinason, "eonverts the group
intc o community”. 6 Everyone woas bound %o attend the court of his fendnl
supordor. In this woy, such was thoe theovy, Justice would be disponsed
throughout the land by persons or corporats bodies owing their position
to the favour of the king, IP they dealt unjuotly, the wronged pordy
could appeal divectly or indireotly to the royal source. In addition,
thoxe wave royal pappvesontatives in the personp of the Shoyiffs scottered
over the country, usually in stratogic positions gauarded by royal castles.
They were both adwindstrative and judledeld officlels, and were bound to
oxercipe oversight over the lesser Jurisdiciions within their sheriffidom,
as well ap holding thedr own cdurts, Burphs too were originally locsl
contres of royal influonce, estobliliched at first ae trading-centres
avound castlen by th@‘kiﬁg; They oo hed their courtejand in the beginn-
ing their offieisls, prepositl or ballivi, were appointed by the monareh.
Paally, itinerant Justices acted as the direct veprosentatives of the
king in pundshing serious corime ond o supervising the cherifis, vhile
the chamberlaln was the overscer of the burghs and heerd appeals from
their oourto.

Shether such s Judiclel systen was ever contemplated av & whole

6. ©ee Aberbrothos Niprum 539 {confirmation of chavies of Yilliam).
6. Dickinoon: "The Administration of Justice in Mediaeval Scotlend”
Abordeen University Review Vol. XEHIV, 338.
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may be doubted; but each branch of it vias at least ot some pevriod
devisnd with the object of disseminating royal justiee throughout the
land, so thot a comoon purpose wederiay and united the whole styueture.
if all these parts of the Jjudiodal mochine had oporated officiently, the
law wonld have been administered effeotively ond Judpes theagelves would
have been snswerable to o higher authority. Unfortunstely, hovever, for
e variety of rcasons, nchievenent legged far behind adim.  Woe mued now ses
how far each courd fell short of, or diverged from, the idenl.

Although the distinetion between civil and eriwinal Jurisdiction
was recognised at an carly d&t@,7 probably soon after 1200, it was
lmperfoctly defined snd hed little beaving on. the competences of the
varions courdts, most of which exevcised both forms of jJurisdiction, and
it con accordingly be disregarded for our purpose. ¥We boglin with the
Bheriff Couxrt as being povhaps the kevatone of the edifice sud {ormerly,
ag today, o courd with the widest varviety of funsﬁionﬂ.& Uheriffs were
firvet appointed in the reign of David I ap pary of that hing's pmli¢§ of
strong contral government and wore ususlly attached to royal eastlen,

Ap the king's agents they were rosponsible for the good government of
theiy avess and saw to the collection of taxes, the raising of armed
forpes, and, at first, to the enforceoment of porticaley loaws such as

those on %v&ﬁ@ag In thelir Judicial cepoclty they dried actions avising

7o Hogme Made T, 1 "Placitorum aliud ast oriminaie, alind civile”,

. On the Shoriff-fourts genevally sae i tag; Sou. Introduction, Chapsa.
vy xxvis Pife Introduction, @gm&;n* dtair Soe, Spurces @hapn 10;
Meloolmg "The 0¥fice of SBheriff in Seotlond:s 14p ﬂrzg&m and Borly
Development”® .  S.0H.R., xx, 129, 222, 290,

Do Cafle folalle T, 83, @&, Bos 11, 36.
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out of "wrangis® of all kinds, contractual and delictual, and presided
at the serving of brieveaulﬁ In orininnl matters their jurisdietion was
limited to ninor cases of “4rublonce’ and to murder ond thePt, but only

where the offender wao taken in flagrente delicto. They propaved for tho

coming of the itinexunt Justices by talting up 4itiay end presenting
criminals. They also provided on appellate dtribunald from inforicr courds
within their territory mnd were vequived o do Justioo where such o court
hod failed to do 50.&1 Prials by ordeal o battle might only be held in
thelsr presence. ShordfCs were appointed by the king and romuneiratcd by
the fines and cscheats, which they exscted and sometimes also by laonds
pttached to the office. They had to keep corveful accounts which wcra.
exanined annually in the Exehquar.lg

Hersin lay the seeds of corruption for the office. 11 beonnme a
profitable prize 4o be caméeted for by loosl magnates, ap woll ap bedng
in ity nature o source of power which was copoble of abusg. fnee a
noblenan had attained to the of'fice, he would try to keep ii vithin hig
family. He would bequeath the charge to hils heir ond this beiog connived
at by the king, the office would become horeditory. In time, despite

lepinlation to the aontr&ry,lﬁ

14

pheriffdons vere opondy pranted "in fee
and heritage”, Sheriffs now being usuelly the nosgt poverful uoblemsn

in the dlsdrict were disinclined to concern themsnelves with the petty

lﬁo mo M»' ff, ,30

11¢ M. gg%'m 3:, 3, 5; Coffe ﬂ‘?ﬁrﬁ@ﬂ‘ﬂ k:ﬂ;ﬂ:ﬂo 1', 1’4,"’(:

12, DNWE. 9ave Schivef?.

13, AP 8. 1, 433 Observations James XX, Parl. 11, ok,

e "quhillk ie the couse of great enoprmities and wranges' Bhenet
DoVei. s.ve Sehiveff, Hee e.g. Covdor 215.
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details of litipaticn and would appoint deputes %o do the work of the

ffiea,lé

2 amitabl& arrengenent no doubt being uade Eﬁr shoring the
enplunenis. SBinge vheriffs were such influsntial men in thelir sreon, it
would often hoappen that they had a diveot or indireet interest in the
outeome of o process. To avold the swepicion of bias sheriffs iuw hag
parte would be appointed on request by the Hing's Counedl %o hoar the
porbionlar case. Yhis originally laudeble practice wap howevey iteelf
ghused and appeintuents were made on vere petition oo thot by evading

the noxmal court procedurs, sn unfeir advantapge over opponents wan
ohtained or colluaive actions vonirived. SBupervision of the sheriffs
veg in theory exerciesed by the Justice on ayre, who ot the close of the
proveedings was authorised in 1487 to inquive of on assise vhother they
had falthfully diocharged their duties and %o punish those who had natglg
Pespite freguent admonitions that they shovld do Justice “to wich and

pur but fraude ov fﬁaﬁr“,lé most of then acquired a reputation for abusing
theiy office which is testified to in Literary as well as legal raﬂnwdsaly
The Justicos of the Pence appoinied on the lnglish nodel by an act of
16&91?@ were in part aimed at remtraining the shoriffs, vihoae consegusnt

i

opposition to then led o their pelative Ineffectivencas. The

abolition of heritable Jurisdlietions in 1747 provided the opportunity

Ihoothis wg§ made & matter of injunction by an act of 1840 (A.P.8.
i, 568},

15, A P8, TE, 1773 of. T, 571 (1398} Skene: B,V.8. s.v. Tier,

16 i’%u»nmﬂ Ii 8’ :‘-}3 3”. Sfiiﬁgﬁs Izg ,,’S?; és,;}»

17. aD, 8, sx, ?ﬁﬁ, Iiber ﬁluwrﬁﬁdun%ia I, 392 et sag {Histerians of
Seotland ﬁﬁ?iﬂ“}; ﬁenwyﬁan* Wihe Tale of the ! Shesp ond the Dog”,
12581268,

g.?ﬁv& £ nﬂle l‘%’g ‘vﬁho

1ib.wtnur Soc, Introduction 40«41




for overdus vefoim. The dieppossessed wobles and thelr appointees were
roplaced by practising advocates who ware still atyled sheriff-deputes,
though now holding thelr connissions from the Urown, and vwho acted in
most watters through local subetitutesn., These at fivet were usually
legally unqgualified, but in the course of the ninetecnth century they
boeame effeatively the sheriffs, being appointed by the Grown from
advocates arvggigggéggg; while the sheriff-deputes, now styled sheriffo-
prineipal, for the wost part concorn themselves with appeals from the
sheriffe~substitute and, except in two cases, sye permittéed to continue
in private practice.

Yhe Justice-Court was unsetiefoctory in a different way, nanely,
by reason of the infrequency of ite olreuite round the %hariff@ﬁmenlg
ke the Sheriffs, the Juptices vere permenent royal appointees, but
being officore of the king'es household were more amenable to his wishes,
Thelir nunber and aress voried and some had pover to appoing ﬁﬁpﬁ%&ﬁ,‘bﬁt
from the early 14th to the 16th conturies thore wore usually only 4vo,
one each for the territories north and south of the Forth, JFach was
bound to trovel with his entourapge twice a year round the head-towne of
each Bheriffdom in hie region ond there hold court, ot which all the
king'e tenante-ine-chief within the shive were bound %o attend. The
ususl times were "on the grass and on the corn™, in spring and autumn,

Yhis rule, however, seeme o have heen move honoured in the breach than

18, On Jueticiory Courts in generxral sse Sinly Hoo., Introduetion,

Chap. xxxis Justielery Cases, Introduction;
Introduetion,
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the cbeervance, to judge by the frequent repetiitlons of 4% in mt@ﬁute.lg
The justicos'® main funobilon was to try the pleas of the crown, murder,
raps, robhory and nraum.a To theoe waye added in the sixteenth century
nanerous stotutory offencoen, nome of a rather friviasl ehmraatmr;gi Then
too cases of treavon, fovmerly tried in the Court of Parlicment, wors
heard hy them. Originally they also had a edvil Jurisdicotion in questiont
appealed. from the sheriff-court, but in the ifteenth contury it bhecane
the practice to "false the dnon” ddreot to the Lords of Couneil. Often
in the thirteenth and fourteenth centuries they presided at perambulations
of heunﬂari&a.axa In 1524 the court was pud on & semiepernanent basis by
an act requiring that the Justioe op his depute remain continuously in
Fdinhurgh or with the kingggg By thin $ime the office of Justice (eneral
had been crented and hed become o hereditory tiftle of the larls of Avrgyll,
which thoy retained until 1628 when the then Barl voluntevily limited it
to his own 1mnds.23 With the establishment of a central court, vhere
offences could be tried more promptly and professional lowyers were
available, on incoreasing numbey of cnses from all over the country wers

ek,

dealt with there, Justigespyron hecome irevegnlar ™ and the remoter

parts of Sootland experienced an almost complete byeake~down in low and

2]

1?0 Haitally ji 5?, 5!‘3' l?{:\'; 2353’ ‘?TI@ ,‘?ﬂo J??» afe Q’u@ﬂu Att. as 19«

20 AWPeSe T, 375, 711 Dalfour, Practioks 5673 but see nleo the fuller
liet in Hep. liad. T, 3.  An F0 tresson see the conmente of Lord lyde
in 4,B.C. tair} xxxivy alvo Stedr Soo, Tntroduotion 340.

1. 2agze players of T yed finh, ocutters of preen wmaﬂ, Troutlers of the
kirk (Dolfour log. git.)

2104C ofle ahmxhrathaa VYotus 1643 Dunfermling 2358,

22, AJP.8. TT, 556 »

a‘:jo A.'{naﬂa W?’ 77 ReP0 e (‘?ﬁa? .‘gﬂg 36&5&

22;3,0 {}fp .&’1:3:3.%_; 2I£' !{.58
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order. In 1587 & comprehensive measure wau enacted, designed to remnsdy

the ﬁituati@ﬂagﬁ

Ayrves ware to be held twice o yeoar in Aprdl ond
Gotober in every shire by the Justice General or depntes appointed by
him or by ad hoe Justices appointed by the king from the Lorde of Bession
or "welll experimentit ndvocattin®. She country wes divided in foup
guartere and two Justices were assigned to each. Fow arpangenents were
also node for the taking up of dittay locally. This wao o long step
towarde the cxeation of a professional jJudieiory in oriminalibue such as
had existed jn eivilibus sinpe 1532, The appoiniment of the Justice Cler
after 1532 from Judpes of the Court of Session wag o sonller stop in the
some direction, Under Hary snd Jemes VI Justices in hoe parie were aleo
frequently appointed from the ranke of sheriffs, trusted noblemen, and
provosts and balllies of burghs, whe were given the responsibility of
stamping out rebellions, feuds and witcherafd by holding specinl oriminal
aeurts.gé This was o dangerour pravtice,vesting, as it 4id; the fullest
powers in local men who lacked the lwportislidy that nipht be @xyautéﬁ

of itinerant justices and thore 1s no doubt that some of the grens
megnates used it to score off their olan rivals., Finelly in 1672 the
trend towarde professionanlisn was completed, vhon recomuendntionn by
comuissioneys on the organdsation of the supreme courts, olvil ond

erimingl, firet made and ratified in 1670 in the fowva of Articles of

25, ibid. 459,

26. cuga Chiefs of Groant TXT, 1263 Spalding Cluh Hiscellenv I, 835;
Ayp 523 A.0,8, TIT, 411 (Barl of Huntly)., For the withdrowal of
an excesnively wide commiselon seo 4lid. 397.




Regulntion, vere enacted with pone auendnents in atatutory farmug? “he
Justico~deputes were replaced by ©ive of the lovdp of dession, who with
the Lowd Justice General and the Lord Justics Clerk were to conotitute
the High Court of Justicinry. They were 40 hold session in premnisses of
their vwn, four members forming a quoruwn, snd to go on ciroult in pairs
onee 6 yeny visiting certoin appointed townn, Their procedure vas also
minutely regulnted in artioles which we shall have frequent oceasion fo
refer ﬁo.gg After 1747 the oirouits bocame oncs agaln twics in the

ycar.gQ Since 1887 all the Judpges of the Court of Session have also

. . ", &
bheen Lovds CUonmissioners of dustiqiary.5
The ineffectivencss of the justice-ayres wng o some degree mnde

up by the regnlity aourtﬁ.ﬁl

Phese were the feudsal courte of certalin
great mognntes, lay o ¢ocleslastical, to which the hing had made over
not only the usual minor clvil and crimined jurisdletion of boron courts,
but alse his Juricdiction over the pleas of the erown, which noerually wasg
veserved to the Justioiars. The baillies of such courts had the righﬁ
to repledge or vecall a men belonging to the regality from eny othexr
court to which he had been summoned on finding security that Justice
would be done in the regality court, This was o right vhich vas

3la

exercised even sgoinst the royal dusticiars and it often led to wronge-

Al Dalolio VIIT, O0. See alse Justiciery Hecords I1, 30.
a8, A .?.d. VlIi, 8, 29, Heritable Jurlsdicotions Act, 824 30,

20, Criminal Procedure (Bcotland) Act, se Lho

3, On regnlities see Dunfermiine 1 R&raEﬁt', Introduekion; lelroso
Begality I, Introductions Htair boo. Introduction, ﬁ?? el BOG.

Slefedso 4hhe Fife Appx, C.
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doers evading due penichment éwr&aiﬂ regalities, euoh ap 8%, Androws,
tunfernline and the ﬁaﬁaag&ﬁ@; evan gnﬁgg?ﬂ thelr oun ohenceries, from
which brisves wore issued o the aam& ;ffééﬁ ap thoswe of the voyal
chancerys  SBome hod theis own ﬁuatiaamayr&a w&&@m progeeded round the
nedn oontres mf pa@ulﬁt&an, the haﬁi?ﬁﬁs iﬂ%ﬂ bedng styled Justiocs and
assirted by such wffiamala ay @mraﬁmr& amﬁ‘mamvrae Theoy wers in fact
little kingdoms, aping thﬁ arganisatien mf the truo kingdon from whioch
they wers derived, but alnost indﬁpeﬁdent of 4%. In the chariers granted
to monasteries iﬁ'%hﬁ @&alf*h anﬁ thirteonth centuries Jurisdictional
rvighis af the ﬁiﬂaat mharaat@r wore customarily aan&edaaaaf but 1t was
uot until the fourteenth century that the concept of the regality energed
by name, parh&ps, ﬁugpesﬁ Wobstey and Duncan, through the work of Bernerd

de Idinton, Abbot of ﬁxbr@&%b;ﬁg

Thereafteyr thoey grow in number and
infiuﬁpegg often when the manar@hy‘waﬁ wenk being extracted fron the
king or regent or granted by him to win o noble's support.  Thus they
came to forim a seriously divisive element in the nation, vspecially vhere
o lay %ﬁgﬁlity'waﬁ inherited by o noblemen hostile to tho king., In the
sizteonth century various steps were taken to bring those potty kings

to heel, I they failed to do jJustics in punishing vebels op those

who received then or comsitting sloughtor or mutilation, the royal

shexiffs were suthorised to put the laws into execoutilon within the

B2. Bage “voncedo et eis liberan curdon sushi oun socgs et socce oum taii
et theme et infongeodethef =4 forrun of duellun fossam et furcos®
{AberhrothooVetus b, 1211-1214).

%3, Dunfermiine 3&@@&3&&, 29, Of the cantvastiug axpressiome “realitae”
and Yyegalites® to desevibe the king's domadn and the lands outwith
1% (Hozay 198}, Also A.P.S. II, 19, 32,
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ragaliﬁy.ﬂ Jumes Vi enacted that all granta of rogality made during hie

minority or by his predecessors without ke advice of parlioment should be

r&vmked.§§ Aftor the Reformation some of the sovlesisstical regalities

reverted to the Crown, while pthers came into the hands of the nobility.

In comnon with other heritable Jurisdictions, they were abolished in 1747.
Davony courts alse "enjoyed a slice of the idng's rights of

public justice",’ b put of & lesser degree, Orants in liberem baronjam

cun eurdis originally esrried righte of 1ife end death implied in the

57

phrase furgs ot fosen.”’ Ao regalities emorged, which might include

baronies within theiy hauﬁds,§7a barony courds began to decline in
importanos, Thelr oriminal Jurisdiction beecame limited to "bloodwits"
and other ninoy assaulds and to offences aifecting the good husbandey of
tha land, such as the cutting of green wood or allowing cattle o stray.
Their punichments deeclined to wmere fines. In clvil couses gnall deobte,
nctions of delivery and arrestments to secure payment of fines or suns
avorded ware most common. Bab perbaps the most useful function of the
barony court was ite aocting as a common forum where all the tenante had
g voioe and could discuss with the haron measures necessary for the
genoxal welfore, such np the upkeep of ditches and hedpes and the use of
the mill. Parons usunlly oppointed a baillie to not as prosiding

officer of the courd, thouph this ASd not debar them Prom attending

ﬁidb - &apf&‘a :EX [ ,,Z‘!&?(, :57?? » 35 ] &:}i’#r\ « EIT # }é"!il!
36, Carnwath waxix.
37, Jus Feudale Y. xii, 16; of. Heritable Jurisdictions fct, 1747, 8. 17
20 fao. L3 ¢ 43) On baronies in general soe Cornwath, Introduction;
Staly Soo. Introduction, 57h 8% egq.
370 e lorton IX, 1§&m?§egality of lialkeithl.
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thompelves and sometimes prosiding too. They might even, while presiding
net as purpuer o gﬁ@@eauﬁarpﬁg o praotice Justified by the foaot that the
act of Jjudgment was io theory a function of the menbers of the court.
fiany horon courts appear to have follen into decny, until an Ordinance

of Cromwell ordexed theiy revival on the model of the Eunglish courts of
the ﬁau@va They were given Jarisdiction in coses of contiaot, debts,
propives and trempass, oxcept where the title to land was involved; and
pernitted to make byeo-lows for the adninigstration of the bavony and,where

59 This cnaotmend

50

these were broken, inpose fines and distrain goods,
cppears 4o have given baron-gourts o fresh lease of lifle,” thouph some
soon deolined again. Stair, nininising their japortance ¢. 1680, points
out that they had mo power to enfores their decrees by horning (outlawry),
that not being courts of record, thoy could not receive deeds for
registration and that by the process of advooation the Lords of Beession
were acoustomed to "eall wp" processes, civil and erininal, from such
inflerior courts “not only upon incompetency, bud upon intricnoy and
imymrtanee“.“ﬁa Yo 1747 they did not share completely in 4he general
abolition of heritable jurisdictions, but were permitted a minimal
authority in eivil actions not exveading forty shillinge in value end in
crininal ossen of apsault and battery, punishuent to be restrioted to &

fine of twenty shillings or threc hours in the staeks.hl This Jurise

diction appesrs ¢411) to he valid, though long in desuotude.

ﬁgt of, ‘ggi“ﬁgﬂ:lth A&E*QQ 39. Hablefla VI ﬁﬁg ﬂlén
. of. SEitonill 3. L0 .Strir T1v §id 636

4l. Heritable dupisdiotions Act, 1747, o. 17; Doyd 407 g% sgg.
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Regalitdes and baronies were in feudal theory inextinguishoble,
Henve when they twll into the hande of the king, through, for example,
forfeiture, they cvontinued to bo Aletinet entitlos with their own courts,
independent of sheriff and Justioliar. Stewarts and baillies were appointed
by the king to adnlnister such regalities and boeronies respectively end
their territories wers known as stevartries and bailierien. Theoy held
eourts in which those holding lond within the area were bound o give
attendance., Their offices often become hersditory in the cpurse of time
and then, the original reason for the annexation belnpg forgotten, they
became virtually wvegnlities and baronies onoce more.

Htanding in contrast to these entities to which the monmreh had
gavolved some o mont of his vights of jurdsdiction, there werve the

P
h These, 1t is now generally apreed, wore established by &

burghs .,
ﬁaliﬁeraﬁa act ag centyss of royal influence and nare vary often associat-
ed with, ond protected by, s neighbonring voyal castle. %o cncourage
pettlonment in such places special trading priviloges were atiached to

then snd the inhabitants, being dirvectly subjeet to the king, were free

of all feudal exootions, except oy the payment of an annual vent to him

Por the land on which their bulldings stvod. IHings later generally
converted this right into o c¢lein to an anoual lunp sun exigible from

aithor the commmity as o whole or o taxefarmer. Bosides suech voyal

LEa On burghs, sec dberdecn, Introduction: Backenzies Thy Beottioh Burghs.
Edinburgh. 1949, Diedyr %agiatg Introduction, Chop. xxix. Dlekineont
"Burgh Life from Bupgh Records” Aberdeen University Beview Vol, XXXI,
2. A8 to thelr financial organisetion, see jyr Burph Mccounts
(5.1.8,) Introduction. Also, with coutlon, Povid Huxvey: Barly Durgh
Sxpanisation in Seotland (2 Volu.) Glangow. 1924,1952%.
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burghe in the siylet cense, there were others ereoted by lesser nagnotes,
but always with royal approval., A% Plret thesc were limited to settle~
menty in the neighbourhcod of monastic and othey enclesiastical housew,
such as 014 Absrdeen and the Canongate of Holyrood, but from the Pifteenth
contury meny were crentod as spooulative ventures by barons. A olass of
burghe of barony then coue into existence, with which the oldey foundations
wore contrasted as voyal burghs. As their personal representatives in
the burghs, the kings appointed prepositi or ballivi, officers who may at
firat heve been subordinate o or even identienl with the mhﬁrﬁ?ftg At
an early stoge, howsver, the burghe threw off the domination of the
sheriffs and by, at the latest, the esrly Pourteenth century, those

Ly

magletrates were chosen from the inhabitents. Ag the office of shepriff

became meve and more a horeditary foudal dignity, the burgosses fought to
confine his writ to the landwavd areas.'
Like all medineval commnities, the burgh muet have its courd, of
which all the adult males vere members. This bedy met in various gulses
and under the presidency of various officers and ite composition might
differ slightly; but essentially 1% W&Q always o mass peeting of the
inhabitonts with the purpose of seelng %o the common good of the

ammmunitya‘ This might be achieved by passeing particular ordinnnces,

appointing individuale to special ﬁuti@s, such ap fasters of wine or

43, On this debatable question see dberdecn wix-xxis on the vavying
uge of these and sinilar temms see ibid. oil n. 11,
hio ibid. lxxx.

L%, 500 Q. &;gin a7 byx &m, 423 Invernogs 166; Abevdeen Chortors 513
Boxwell: The History o 9 9ld Dundee, 5, L§29.




inepeotors of weights and measutes, or merely dlscussing matiers of
common interest. Dub above all, the community gathering waa a judleisl
body with pover %o punich those who disturbed its peace. Iz Jurisdietion
wan in practices confined to the lesser orimes, such as "“flyting”,
"perturbacio ville", "pykrie®, drunkennese and the like, vhich were
usually punished by fines, though in the sixteenth century, oo we have
seen, comuissions of Justiciary were sometines pranted to burgha. In
civil matters the ususl brieves of mortancostry, tutory, idiotry and
others wore sorved in the burgh courts and the frequent boundary disputes
were resolved, In time permanent councils emerged elther from the
inguests of these unwieldy bodlen or from the guilde. Thelr members
were %0 be appointed annwmally by the previous eauneilgﬁé though prootice
varied eongiderably from burgh €0 burgh. The whole community continued
to meet ot thrice yoarly head courts. The mapistrates weve alsoo
appointed snnually end by the council. They discharged the Judicial
business, with or without the help of a Jury, wntil the end of the slutecne
th esntury when Juries pradually dlsappeor from dburgh covrie,

tomparable to the Justiclar in his supervision of the vheriffs
was the Chamberlain, who was supposed o vipit the burghs on ayre once
& yuar.h? On this tour of inspection he had two main objeets - to

discover if' the burgh was belng properly adninistersd by the mupgiotrates

and to hear appeals from its courd or adjudicate on intractable loeal

s

b6, BP0, TI, 95 (J469).
A7« On the Chomboerlain-iyre see jberdeen cxlil-exivy Sinir Hoo.
Introduction 392~-3; Hll.H. awxlii, 27.
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dleputes. 08 4o the fivet, o list of seveaty-eipht Articuli Inmirondi

gg_itinanp<§amﬁrar@& gives some indication of the wide scope of the
inguiry thot wmg expected of the consclentious Ghamber&ain.aﬁ Presumably
he wan supposed to require the nane standards of good management as he
himself wan accustomed to show in his peinary duty, the purchase of

necesgaries for the royal h@uﬁahuld.&g

Thus at dyr in 1429 we find him
being regquested by the community to view the Ssndgate, a strest which
had recently been inundated by sand. This s done and Albany, the
Governor, who on this oceasion ig with him, orders that thy street be

50
napvovwed and the nscessary remedisl neasures talken .

Ag o judicial
officer the chamberlain heard appeals, bhoth eivil and erininsl, from
burgh eourts, however trivial in nature. Cases might aleo be taken at
the request of a litipant vefore the Chomberialin's court ot fived
instance oy rewitted to it by the lower court. VThe evidenco on these
points howaver deriven from one town, Aberdeen, over a shoprt period of
years and may not be typical. The Chanberisin sleo acted as presiding
officer of the Court of the Four Burghs, a someuhing shadowy body which
originally vepresented the burghs of Berwick, Hdinburgh, Hoxburgh and

e
Stivling and seems to hove detormined doubtful points of law.JQ& inter

it was used ap an sppeal courd from the Chavborlain Ayre and setiled

L8, AJLe8, Ty GE0-2 coge 4f lopors ave secratly recoived §n the towun,
if butceheen buy animale other thon healthy ones, if ony koep séranpgers
in their homes for wmore thon a right ond will not give security for
them. Hee also fhid. 69%.

!490 *L"‘T .hp :zﬁiﬁ@f‘] 13.&:’32 ‘EJL, 35’?’ %&3.

QGO hﬂ:’, 79. b@ﬂo m; II‘ ?Q:‘.'D, ?{M&ﬂ
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disputen between the burghs, vhile its sire was enlarged to includs
vepregentatives of most of the burghs, though the 0ld none wag ra%ained.ﬁgt
T4 eventually decuyed and was muccecded by the Convention of Loyel Durghs.
In the cowrse of the fifteenth century o Lord High Adniral of
Seotlond wne appointed, hoving Jurisdiction over all matters 40 which
sesttan and neychants were partles snd vhioh arese out of the erxercise of
their trade ond all offences committed by such persons. The Court of
the Admiral sat in Ediaburgh, bhut much of its businese was discharged by
adnirals-depute, who were usuplly sagistrates of seo-fering burghs.
in imitation of it, the Hegality of 84, andrews had 1ts own adnipnlty
court. In proctice, howsver, the Adnizalty Court did not suceesd in
sxeroising effeotively such a wide Jurisdiotion, which would have
encrpached periounly upeon that of the central epurts and of the buirghs.
It fell into decay in the sorly eighteonth century and later its eivil
Jurisdietion wag werged with that of the Court of Besnsjon and its
eriminal jurisdietion with that of the High Court." C
Finally, as a kind of renerveir of juctice, making up for the
dﬁficienniea of the oourts, there remained the posnibility of approsch-
ing the soversipgn for an eot. of grace. But kings 014 not wale singlo-

honded, but governed the realm with the assistance of {rusted councellors.

In the twelfth end thirvteenth centuries 1t io probuble that thoy Jdid aset

50b. dbid. TT, 246, 264,

500, Sce Adnirallntus, Introductiony Siaiv Hoc. Introduetion I46-7,
3080, Hoowillon: "Che Adwiral of Scotland” Z.H.Re xx, 113
Betont "ihe Vics-Adoiral of Scotland” S.H.0. xx, 122, Nacmillans
"The Scottish Court of Admizalty" (1922) xxxiv Jur. Rev. 38, 164,
Loyd Book 1. Martine: Religuiae Divi Andreae 81 et saq.
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diveotly and personally in sedtling diesputes, nore often by arvangiog o
compromise than by upheldiag one side or the other, Bub hy the
Fourteenth century the duty of rendering sdvice o the king was being
discharged by a nunber of 2till very fivid and overlepping commitices,
including "Parliacent” itself, the precise velationship of which vemaing
51

a matter for argunent. Gertain of theoe bodies were directed fto hear
disputess ot first, nerely 4wo auditors "ad sudiendun et terminandum
supplicaciones et querelas”, later n lavger "eouneil general”. Hoth were,
it seews, regarded as emsmations of parliament, but were uneble to gi@a a
final Judgenent ss parliament wight, but only tormake an order affording
o remedy othorwise denied, such as ordering an inquest oy settling

g”.
Gla yenadined

interim pospession. Parliament, ap well as trying teeason,
the ultimate court of oppeal, to which, in theory at least, & doom might
be falsed by way of baren, sherdff and Jusdlelar. But more often
redress wag sought from it diveotly, such wop the distiust of the
territorial Judges. VWheu after the return of Jemes I from coptivity in
WL, on attenpt was belng made 0 repalyr the mechinery of justice, it
vas enaoted that complaints should not be laid bhefore pardioment which
properly belonged to lower Julges, except “gif the Juge refusis o do

the law evinly:; then “the party plensgeond sall haf recouvrse 4o the

£
k&ng“aga The exeeption proved a very wide loop-hole ond in 1426 the

/51, On the central courts generally sec Stadr fon. Kptroduction, Chaps.
/ xwidd, wxivy A.D.C. (Gtair) Introductiony Haﬂnfvs Collere of Justice.
Iﬁdlﬁbﬁrﬁha 1955 L] etc.
ﬁla.ﬁn this sen Maltland Thomson: "4 Roll of 4he Bcottish Parlicment
b.i nﬁsﬂu fm, g;ﬁw
52 ] ob! o j T & [ ]
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first centyral courd of sppoal with fixed sitbings vas appointed tuv neet
thyice a year o handle all the Judicial business sent to the couwnedl
3

in any @niﬁ@aﬁ In the next hundred years vavious schemss of such
anditors of "quexrvellis' were devised with varinble succenn, But the
existence of some kind of central courd, however ﬂafvﬂt1V@, only seprved
to encourags litigants to bring their causes before it, cirvcumventing

the lovwer courts, Finally dn 1532, after much experimsctation, a
pormanant College af.Juﬁtiea vas set up, the wembers being the thancellor,
the Tord Frasident, Tourteen ovdinery Lorde, loy ond olerical, and sn
indefinite muwber of extraordinary fovdn, %he Peivy Couneil, hovever,
though freed from day to day Judicisl business, continued to take an
interest in the working of the courts as in overy other Lranch of public
administration. dAs Hil) Burton well pute it, "The Gouncil 4s the

supremne rectifier, going by the law where there is law, ond naking law
wheve there s maa&“nﬁh It 4344 not hesitode to direct o lower court,
and even the Court of Sespion, to hear a case, where it appesred that
Juetice was being denied. he justices of'ten turned to it for advice,
vhen they were confronted with a Qifficult poing of law ov pr@aaﬂur&.ﬁﬁ
Indeed, after the HRestoration ite open igtarfaranae in oviminal oanes
was ohe of the most wpopular aspects ol royal ae&patismeﬁé

Beyond the pecular nzm and indopendent of 1%, there wers tho

63, ibid. 11

Ghe Retele {1st) IX, xuvi,

55, el.ge Argyll 17 (as to the offect of o verdiet recommending the
vanission of punishment); dJusticiary Cases 78 (an to appropriate

unishnens) . .
56 ec Vountainhall 298, 5273 [rskine of Cornock's douynal, Sh.
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seclesiastionl ﬂaﬂrt5¢b7 These are of only indirect intsrest to ue,

g ware of great dmportance in mediseval Heotlond, engrossing ng they did
in thedyr Jurisdiction many subjects which ere now dealt with by the civil
courts. Thoy hed an unchallenged nuthority over ell guestions of
testanents and ouccsssion to meveables, tcotnte or intestate, of the con-
stitution end validity of marxiege, of legitinacy and defsmation, as well
at over purely ecclesiastical watters such as benefices and clergy
discipline, Besides, obligations fortified by an cath usually came hefore
ther and, wheve seculnry Justice was suspect, thay weve often submitted to
voluntarily by litigante, DBefore the Reformation Jurisdiction ves vested
in the Bishop of cach digeess, vho appointed one or more 09ficials, some-
Yimep sssisted by Commissaries, with o linited commission, %0 exercise

his Judicial pover in o court which in Scotleand was usually ecalled the
“OConsistorie” or "seingie®, | after the Reformation, Compissary Oourts
vere setb up, siaffed by Advooates and Solicitorsn, that at Edinburgh
having cole Jusisdiction in matrimonial matiers and aoting ag an appelinte
tribunal, while others scattered throughout the country. dealt mainly with
tostamentary bueiness. In the course of the ninetemnth century the
Jurisdietion of the Bdinbuyxgh court was merpged in the Oourg of Hession

and that of the others in the loeal sheriff court.

67+ On the church courto pee Biair Hoo. Introduction Chap. xxviij
ddber Ufficialis Sonetd indrec. Abboteford Club. Edinburgh. 10LH =~
Preface. Such courts must be distinpgouished from temporal courio
belonging t0 londs owmed by bishoprios and monnsterioc.
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IX. DBurgh Uourts

Having surveyed, though necessarily in o somewhat cursory fashion,
the development of the judieclal structure of Hcotland, we ave now in o
position to discover what r0la, if ony, was played by tho Jury in the
procedure of its various tribunals. In mosd courds a Jury vae fo be
found, in the widest sonse of a group of laymen gathersd together to
discharge colleotively some funotion in the administration of the law.
But 1ts composition and duties varied widely from court to court and
froe period to perlod. I4s authority too was a variuble quantity. 7To
ganeralise, ono night say thﬁt it was highest vhere the status and dignity
of the court was lowest and that 1% tended to diminish as Judges boonme
wen of pome expepience and e Pixed procedure vas elaborated.

OF the role of the Jury in the burgh courts we have o good donl
of evidenco, since the xocords of more than a score of burghs prior fo
the seventeenth century have been printed. Unfortunately, nost of thon
oxe no earlier thon the sixteenth century and only Aberdeen possessos an
almost unbroken sepies from 1398, together with one unigue oourt roll of
1517.1 Tun documents on: $he ¢onduct of tho Chamborlain Ayre throw light
on the ecmaon stondards laid down for the aduinistration of buwrghs in
the early fourtesnth mmmryﬁ The Jepes funtinor Burporum are olso o
valuable record of burgh pinetice, although their dote haz been

convinedngly shown to be no carlier than the thivteenti century and noit

L. Prioted in dberdeen: Aberdeen Burpgh (2 volu.); Epalding Club
#iseellony Ve Exiracte fyom the hecords of the Hureh of therdoen
(::2 vOls -} (f&a.}:ﬁ.i:i 5&0',5

2o "Be avtioulis Inguirendis in Itinerse Camerarii Secundun Usum Hooele”
AaFalle X, 680; “tlodus Procedendl in Itinere Camerorid infra Regown
Beocie” ibid. 693%.
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of the reign of David, me somo fexts clalmed and cortain historians
bolievad.ﬁ FThe seope of thedr oporation iz also a mettor of conjecture.
Xu(ﬁawé;)par% they ceen to be devived from the town custon of Heweastle
by o process of borrowing of ordinances which vas copnon in these timea.h
They purpert to apply in the fouy burghs of Fdinburgh, Soxburgh, HStirling
and Berwieck, but to vhat oxtont thoy were adopted in other tovng o
uncertaln,

The burgh was o small and tightly-kndt community, Jjealeus of its
rights and suspicious of strangers. T4 was possible for ite assembliec
to yeflect this covpactness by their inclusion of all the burpesses of the
town, that ia 4o oay, of o preponderance of thw_mault male inhabitonts.
A1l burgessen were entitled to be present, though as we shall see, it wvas
only at certain courts that they were bound to bo present. Teo give suit
of court was an obligation as nueh in the burghs as in the bharonies.

At fPivet sight, thio is a 1ittle surprielng. Burgh organisation io of'ten
regorded as being outpide the foudal ﬂyatempﬁ or at least on anonaly in
it, vhers ouit of court iz o wniversel oblipation. Dut in faoct the
court in the seage of a common mee%ing~pimes of' o ocoomunity =zoens to be
an Institution antedating ond more widespread than Poudslism. One mipht
almost say that feudnldsn 1z an elsboration of the courd principle for

the needs of a land«baped egonomy. Parphe then, beling comnunities, must

3. ibid. 3333 Hackensie: op. git. 2131, o 3hid. 28,
H. cape "there wag no room for thoe goverament of towns in the foudal
machinery” -~ Iovd doton, oited by tockensie, op. git. 96,
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bhave their gommune forum: ond indeed as compaot entities with olear

conmon Interests and et the same $ine vany occasions for confliot betvween
individual's interests, they had a particular oall foy a courts The
madn or head counts were to he held theice yearly, which 2% "behofis ilke

6 ; .
burges for to be at®, This rule of the Legos Guektuor Burporum appears

to hove been folloved at Aberdeen. The suits were called (“septis

vogatis”}, tho names of those absent recorded {“nbsentes patent in
n}?

ond fines later imposed wpon then {(“Zuoma obsencive a curie
i/

3B

yotulis
capitali tenta post festun beatli Michaells « xves. 43 ¢" The saue
"lax” inposes o fine of fourpence Por such on absenos, wnlops the
absentoe woo lawfully oxoused through being sick, out of the countiy or
attending faira, This fine is to bo found too in the ﬂber&emm rmcarﬂm;g
the foxms of ecssonzle aye not montionsed, but are u@mmcnly acgepted
ﬁlﬁ@Whﬁ?&'lg

This duty of attendancs vas owed to the guria capitalis or hend

court, a perdodic meeting of groater solemnity than the normal, held
usually three times a yesr ond to be found in the shoriff’, barony and
regality vourts, as well as in those of the buprghu. At one of the burgh

head courts the prepopitus (or aldemman) and baillies were appointed for

A g

Go LatluBs ¢4 %1 (.ﬁti"oﬁio 1, 53&@).

7« fboydeen 212, 2203 of. Pegbles 111,

8. Absrdeen 210 (but apparently only if suwmoned (ibid. 2163 5a0.B.

2o w1} Alffering from the Sheriff head courts.)

9, "In prinis qued cummenidi personaliter ad curiss seu ad priuas
prepositl et non comparentes ante ulitiman voencionem seotorusn, nied
Jegittimas habeant essonins, solusnt 11il d. sine romissione” ibid.
216, ©f. sberdeen Buveh 1, 307.

10. jofre 259




wil3 dyoen

the ensulng year, the date boing “the fyrst mute nexte oftivr the feste
of sanode Nychael”, whes they took an oath "o do ryebt 411 adl mﬁn”iﬂ&
Thin praetice is folloved in Abordeen, wheore as well as these maplstvates,
varions minor officiols, such as Hirkwmoesters, tocetors of wine snd of beewx,
sergeants and o comnon eomnell of about twontyeone arve elected Yeum |
songens ob aseensu tooius eommunitatia".ll Tho heaving of an ioporiant
property dlspute at o hend court iu Abard@en in 1317 woy sugeoest that
cases of monent not requiring sn inmediate deciloion, but one by Jury,
wore deferred to suoh 8 gourt, vhere o sufficiont atbondanco waw
assnredqlz

Huit of couwrt then was cleaxrly denmsnded adg the head aourts. Hut
whot of the lesser formations of the burgh court? Thoese form an
ntricate series of ovorelapping Jurvisdictions, complionted by their
wvirtusl identity with the guild courts. The Aberdeon yocord in the
fourteenth and early fifteonth contury is relatively clesy in this
respeots Fhe normal meeﬂingmfﬁﬁA%ha burgh court might be as o ouris

1
tento per bollivos or vs a guris lopslis tents per ballives. 5 The

Jotter appeare to be the morxe formal ecourt end neete on o MHonday with
faly vegulaxity once o fortnight. This practice accords with the iule

in Leges Guattuor Burgorus . xlvii Ythat fra zv deyis 41 xv dayis

ryonio the nutis within the kyngis burgh” {"a guindonn in quindensm”}.

fHiuch a courtd howsver gouwld not he held by tho bnlllies alono; fhat

100 LeQells o 1ux,

11, dberdeen 100, 195 (The tera "euria capitalis” is not usod but tho
date and peneral chagacter of the neeting seem {0 identify it oo such)

lt?o ibié; 1.;!}.. 13» i‘hiﬁin ﬁx”iﬁ.o




would run connier to 1is status as the mecting-place of the community and
ie ruled oui by frequent rveforenges to o continuaiion “propter debilitateon

1

cuxie” s Moy does it peom Likely that all owing suit would be aalled so
fraquently, for thot would make this court indistinguishable from a head
qourt. The faot that those "nbsentes o curds balliuorum in dicbus
legalibus” were to be finod the same sum as thoso sutmoned to the head
amurtlﬁ would suggost that there was some form of summons to the gurin
lopolie too. But it would beo a selective one, for the numbers of those
vho “comparuerunt ad curiom fancqusm sectatores” is emall, A% ane such
court it o spooificnlly stoted "Ioti fueruny presentes’ « followed by
twenty-tonr nam&aglé and ot another "Iotil comperucruent ad corian tanguan

17

seatatores’ « followed by oleven nanes. There, howover, no business

is recorded as hoving been done, noy on another oceasion, when only

) ] L] 1{:’
fourteen were present, whose nsmes ore listed “gquia pauel fucrunt®,
T4 would peen then thot o cortein aininun numbeyr of urgoenses must be

present on o dies lepalin to constitute a guorun with the baillies,

though, a8 we shall see, they did not necessavily toke » very active part
in the proceedings. They wers suunoned in some vay, probably by porsonal
approach by one of the town sergesnts. There io evidence that a mode of
sunmons for defenders wag in operation, which wos sufficiently definite
an to give rise to o protest that {he correat procedurs had not becn

19

followed by the officers.” Dickineon pointe out that o systom of

rotation of duties was slready known Por such comununity taske ag keeping

Yo ©ufie ibide 3hy 50, 58, 78, 1%, ibid. 216,
16. ibid. 236, 17, ibid. 232,

18, ibid. 23, 19. ibid. 106,
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watoh and building the new telbauth.aa

The chavecter of the gurie Sente per ballives ic more o satter

of speculations It net frequently, sonetimes d&élyggl oy at intervals
of a few days.  Iie business cverlaps with that discharged in o gurig
Jogalls and sometimes it continues o cave Yo such o aaurhngg Put it

nover deals with mattors procecding on o royal brieve, wvhiol ave hoard

enly in the head epurt or guria 1@&&1&&.25

There is 1ittle ov no
mention of the suitors of courd; indeed, if 1% wers not for one list of
eighteen men who "wnrﬁaueran%“,ga one might inagine that the baillioes
conaditubed the court alone. On several oceasions "propiter dobilitatem

curie® o ocase in continued from such a court to a (ies Jegalis, when

e
presunsbly a larger attendance could be expected.””  These wero all

actilons over the possossion of movenble propenrty, olaiming its retwn or
its value, when Judgments seem to be made por toynt probocionem®, that
i, by the pursuer, and sonetimes the defender nlso, leading the evidence

26 .
of witnessen. 6 This mode of proof mipht be used at o guris fenda por

ballivos, as well as at & guria leealis. It may be suraieed that on

such an claborate mode of proof, where the possibly conflioting ovidencs
of ten or more witnesses musd be welghed vp, the baillies, gx proprio
mein o3 on the motion of a porty, could ovder that "worda" ov final

o {oe.

Judgment be given by a court in which o convidersble, though not proecise,

v

gﬂ}y ég%u &K}Kﬁi ﬂ-qf}q ?xla Cofle ﬁlbiﬁe 715 ?9*’53{3:-
22, ibid. 77 ota. 25 ibid. oxxiil.

23}-. ﬂ.b'id.‘u 6330

2%. ibide 77, 209; of« 37, 58, 2435 (“ed dion lune proximun fuhbuun’,
Hondey belng the dey on which the guria logslis snt).

20, ibid. oxxxv.
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pugber of the nembers was prosent; and that this condition was not always

fulfilled at a eowrtd tonts per ballives, buy was more likely to be

patisfied at o guria logadis, where some Poym of cwmnons vor in use,
The proeedure in civil actions in the burgh epurts was of a
surprisingly vofined and {lme«~consuming Gh&f&ﬁﬁﬂ?ag? It van custonary
Por o defender only to sppear et the fourth swmons, for the first three
waro not povemptory.  On the fir&t ocosnion, he hod to supply a borgh
or pledge, o friend who would wvouch for his compearanec. fn the cecond

and subeeguent sumaonses the sorgeant attoched property to the value of

&
if:! t

adght shillinge and yenewed tho pledge. In this woy the pressure upon
him to anewmok was goadually stepped upe Only if he ignored the fourth
summons , wonld Judgment be glven againsd him in sbsence. Uhen the parﬁiés
Joduned juouwe, coch agein had to find a pledpe thot hip story was fruc.
Therae might be further continuntions until the appropriate method of
prood was determined. AL these formal procedursl stages and dealing
with pledges vhose charges had defanlted must hove produced o ased for

mave freguent cowrt sittings than the {thrice-yeurly head courts oand the

forinightly gurine legales, The Curda tente per ballivos deald with

oy AT A AL A

many such watiers, though final Judgnent woe uvsusldly given in one of the
ather courte, exeepd where o cladn was odnitted or Judgmont by defouls

given., It alco hendled such mniner oriminal business as enses of

30 34

25
"perturﬁ&wiﬁ“;“ﬁ “worberacio”,” undercutting of prices,” selling

274 ibide oxxxveoxxxvili.
20s ceg. "Hodem die W.B. toroio dio voentus ad geotam T.4. non coupoarult.
Unde procipitur seriandis copore districeiones viii s. ¢t dare ad
- plegiun, et citore ipsum noviter ad proxious diem Jogolem tonguean
quartun dlem etc.” ibid. 56, cxxxd of pgg. OF. Pecblog 115.
29. Aberdeen 127 et al. 30. ibld. 118 o3 al. 31e ibid. 68 g% al.
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comuadd bies outside the burgh,”” iuposing a fine, vhore the wrong was

admitted and continuing the case to a later court vheve it was ﬂenimﬂ.33
It would seen probable then that these "Haillie courts® were in supplement
of what night be called the "statutory’ meedings end held with the aim of
spocding wp buslness and dealing expeditionsly with minoy matters vheve
there was no dispute or 1ittle wos at stoke. The body of the court would
not be numerous at these frequent mectings and there seems to have been
no guestion of sumons.  Yei no burgess conld be exeluded, for the guria
s o meoting of the community Just as much as the hoadwcourt and hie wae
as entitled tn be prosent as thoe b&illiﬂs; 8o 4P by chance a sufficient
quorum wos present, importent madters such ss the giving of "warda' conld

be dealt with, instead of being deferred to the guria gopitalis or guris

legalin, whore o guorun was assured. Further, 34 would seem thot even
when a magistyate was approached by paviies in dispute, some of the
comnnidy must be present to see Justice done, for an ordinance of 1413
applies the fine for sbsenee from courts o those "qui premunitus fucrit
per gergiandos super vionm ad veslend. coram proposlto vel bhalliuis extra
curias suan forte propter submitias coucas vel actiones { - ) repento
B R '

supervenlontes ut sepe acaidit“eﬁja

) In add@ltion fo these courts of the mygh, the Aberdeen records
disclose the sittings of o body onlled the “prima", vhich met on Fridays

undey the prosidency of the prepositus or aldexman. ¥4 appears to have

.42 3bid. 61 ot al. 33, Abid. 119 gt al.
Bia.Abordeen Burgh ¥, 387,
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been the lmmediate ancestor of the loter gulld court. At this stopge

it seems 4o have emhxnmeﬂ tha whole comaunity, &aeh burge o belng o
trader or oraftsmon of some ki&&, As Diekinson pu%s i%, Mo
imponsibility of sepavating the woal of the meychsnts (whieh pertaing %o
the gild) Prom the wanl of the burgh (which pertains %o the council) is
st thic stagoe obvious on every hana".ﬁh Acoordingly, it could, equally
with ihﬁ eonncild, {to be discussed vhortly) lepiclate for the good of %he
comnunity snd 4id so "eunm consensu et assensu maioris pardis de

copunitate ibidem congregate®. 3

The subjects of theso ordinonces
ineluded laying down o teriff of fines not only in such commercinl matters
ap forbidding entortainiog forestallers, buying or selling on Jundeys op

36
veceiving goods and persons from the south where there wan pl&gne,ﬁ

but also in assaults, cuvsing op disordevly behaviour in amnrﬁ.57 ven
natters of procedure in the burgh courts as vell as the prims were
regulated by it.ﬁﬁ It aloo sried offencos ngoinut the approved practices
of trade, probobly overlapplng here with the burgh court.

In all these courts, then, the pro-requisite of a Jury syston,
an adequate body of laymen present im court, was in varying degrocs
satisfied. But of the later uwseo of the Jury thore is little twacae.
The principle of declding matters of faot ov low by & small determinate

committee of the members of the court is in the period covered by

Dickinson's Aberdecon volume Jjust beglming to be resorted to. I% woe

2. dberdeen oxiv., 35. 3bid. 215 1973 Aberdeen Burpgh ¥, 387.
36G. Aberdeen 179, 211, 216, 37. ﬁbiao 216, 38, ibid.
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in the prima courtd that the assime seems 0 have been best established.
Offonders agninet the burgh’s trading statutes were tyried by assize, as

nany entries bear witnm&&.ﬁg

at ag the yecords of this court nre very
brief and many convictions are listed with no nention of the mode of
trianl, 1% e dwpossible fo say eategmorically that there trial was always
by aspize. The nmembors of the assipe ore not listed ay thin stege, but
at ong court the nomes of nineteen who Ycomparuerunt ad primam"&ﬁ aro
given, =0 that one ean assume that the eassize which served at that court
did not exceed that pumber. In sone caves the agoused ave remitted to
the sheriff, porheps for trial or, affer trial in the prima, for punishe
munt,&l preswiably because they were burgesses “ vure menentes" outwith
the burgh but within the sheviffdom. Offendors, 4f they chose, could
put themselves iu the will of the preposiius and socept hie fﬂhe without
trial.kg (ivil cases ere not common in tho pyima, but in one suoh case
there is an interesting introduection of the aseize principle., Ywo
porties in dispute over a plot of earth submitied 4o the deferaination
of six componitors. They called the partiee ond made them sveay in

the presence of the magistraten that they would abide by their decision,

This was, oa one of the compositors then amaounced, that the magistrates

shouid call to the next weeting of the prisa neighhours of the tovn and

30, 6.ge "Foristallatores finientes post conulocionem Aasise oun
preposito” jbid. 183; of. ibid. 222-230, A further possible instance
18 to be found on p.22 vhere the alderman acouses a man of breaking
the act on the purchase of viool and he ils convicted "per unam
inguisicionen vicinorum sworun”, (ibid. exxnv).

i}{’ * ih«‘i@* 2:‘33; 1}-1 o 3bid. 22?“239 '

Le e Cofte Ao Yposuilt se dn voluniete prepositi de regretacione
denariotorun’ jbid. 184,
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choone fron ﬁhém an assize ageeeable to bhoth portles and that the parties
should ohide by the vesize'’s decision. These detailed avrangements
regorded in the usually taciturn vecovds sugrest that here an inngvation
wae being mode, which had to be carefully rﬁgulateﬁ.hﬁ

Oocaslonal condensed acoounts are %o be found of the visita of
the Chowberlain and these indieate that some use was wade in his court
of the aesivze. It is to be Pound convicting end acquitting of the
wrongous withholding of pw&pertyﬁh and of ront, but the record o too
geanty to nllow one to say thot this was i%s only use. Some of the
offences 1t tries zeem to be very trivisl, such as wvere coumpetent in the
burgh court and prina snd there is ocome evidence of the coniiouation of

PA
¥ Dhere peoms to

a case from the burgh court to the “Itor Camerarii®.
be no trace of the great assise, which ohould report on the administration
of the har&h,hé though a fino is dmpesed on the hﬂilliﬁﬁé? for an offence
the naturs of which hoas been obliterated,

in the burgh court in all ite three forms the assize seems to be
ouly one method of trial among several and an infrequent one. There is

only one entry of a kind which becones very frequent in the Aberdeen and

other burgh records, nanely, the detalled award of punishment by au

osslge, presumably after it had coiteblished the guilt of the uffenﬁ@r.&B

!&3 [ ihiﬁo 185 - Egli- : & .Q;- ibiﬁ - 19B » 3.99 » i{nr » gﬁéﬂ%c 3l{~v

h6. A.P.8. I, 701,

h7. Dberdeen 190. On this documont generally see S.0.R. weddd, 27.

LG. "Hepertun est et orvdinatum per assisen guod F., eat relegeads pew
centun annos et diem, et 8l iterun ad viilam venias forium ferlote
affigetur in gena sua". Aberdesn 1he.
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On one occasion o case of deforcement was ito be tried by an cealze
“oroborus honinun et fnvatoran”, but the necused came in the will of the
baillima.kﬁ A men who adonitted not doing all he could %o nrrest peveons
damaging o wood was put to the trial of an assipe on denying that he

50

hinsel{ damaged growving trecs or outhorised othoers to do so.” Thus

trial by Jury is a2 procedure rarely resorted to in criwminal natbors,
others such os compurgation and taynt probatiaﬁﬁ%;aggtn@saaa being availe
able. In civil metters rveferences to aseige or inguest are even fewor.
It 48 a surprising feoature of the recurd that there are searcely any
instances of the gervice of brieves, which are common in later vesowrds.
They weve novertheless competent, for to the 1317 roll is attoched a
royal brieve, addrossed Yo the propositus and baillies of the buegh,
which 45 rcod in open courd and nun&eate@.gi aignificanﬁly, however,

it is agwesd that the parties should first tvy to coupose their differen-
ces within fourteen doys. Only if they fail, iz fhe brieve to be put

to "ducdecin viris burgl fidedignie (gio} et non suspeotis” together

with two naned superiors, vihose funetion is not stoteds This was in

faet done and o verdiet roturned. Another inguest of 1517 "sufficienten”
in sige, is formed to report on the age of a givl and affter consulting

cne another they sany that in 1314 she was fifteen and thus, they add,

49. Jbid. 117 {Pickinson treats of this cane and another which doas
" not seen to be heard by assize at all {1bid.68) ne instonces
"Getermined by an assize” (ibid. oxmxv).
50. ibid. 92. . 1. ibid. 7, 15.
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off full nge fo contract, pledpe, buy and sell land and posseseions

"socundun leges buvgorum Scocie”. Thin is done not on a brieve, but by
#o
M

the balllies "de potostats sul officii®. M "apmloen euper cognicione

ponds ot corvisie" i froguently sppointed, and alvays in the gurig
t’s
53

lopalis, to £ix the price of whoad and barley. ita members ox theiy

nurber are not recorvded., The nume "ansien” becomes tyvaneferred to their
ruling and persons ave acoused of "fraceio assilase panim“.ﬁg
fne nust husitate bofore drvawing deduoticns on the basis of these
seanty records, sven as to practice in Asberdeen, and cortainly avolid
agsuning that other Hcottish burpghe followed an ddentical prooess.
However, eince no othor considerable burgh records prior to the fifteenth
century ave extant or likely to be discoverod, it seems pemmisuible to
make o few cautious couments upon whnt those that we have diseclosne of
the jury. The “assize of bresd and ale" i something of a "ved herring”.
It exemplifies the eamﬁan practice of entrusting the porformance of an
adninigstrative duty 1o a team of men, Just ne others were appointed
tasters of wing or liners of bomndavies. 43 only beosring on the jury
is in perhape making more scceptable the introduction of such o tesu
for taking judicial decisions. But at the burgh leovel there is no
evidence of a developnent from these group administrative Yunctions to
group Judicinl functions. Inetesd one galns the impression that the

ides of entrusting Judgment to only o poriion of the burgesses in their

52, 1bid. S D3« ibid. 27, 3, 75, 108, 129, 134, 137, 138,
ﬁl’.; &g{&. ﬁ.t)i,ﬂ.i ?(3-‘#




o
own court is something alden to burgh fradition. To entiust the
managenent of {the court and the passing of sonfence where guilt was
admitted to balllies wos oanother matter. These men wore nov appointees
off the whole comaunity and held office only for a year. But an a20size
may have seemed to brench the solidarity of the community and lead, as

it certninly 4id, to nllegations of partiality. Awicable composition by
vhich the disputing parties freely submi tted thelr differeénces to the
arbityranent of their neighbours was geoh more in keeping with burgh
tradition then the setting apart of a group to condemn their fellows.

Yhe aseize peinciple however could not be kept out for over,.
Through three channels 1% pressed dn. Flret, 14 wos required in the
service of royal brieves, whlch we hove seen to bo compotent in the
burgh court, though they were more commonly addvesced to the cheriff.
Then too it woo denonstrated in operation, Loth in eriminsl and civil
cases, when the Chamberlain csme on ayre, as he appears ¢o hove done
repularly arcund 1h00. Perhaps most potent of all, it hod alyeady
establivhed o foot-hold in the prima, whose membership wos almost oo
extensive with that of tho burgh court. Vhy it should do so in one
earlier than in the other i not clear. It may be thnt the trade guilds
followgd the practice of guilds 4n lavger more advenced burghs. The

tine~lag in any case may hove been short. %The Lepes Lunttuor Burgorum

ave avtably sllent on trial by assise, though they moation probation

66 _
by witnesses.””  That the gourts of the prepositus led and even dictated

B50 Qo 30« BelaBe £, 338,
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the way for the courd of the ballivi is cugposted by vhat is for this
argunent the wost slgnificant entry in the gherdesn volume. In 1405

the prine ennets as follows: Mlden dn curiis ballivorum nulla probacio
ncoeptabitur nisi taynd probaoio el litters sigillata, residuan vero
ponetur ad asaiaam“.ﬁﬁ What does Yresiduum" wmean? If it slnply weens
that all cozes not dtried in the burgh courts prepided over by the baillides,
as ddstinet from the court of the prepositus, ere %o bHe tried by apolse,
it does not ceem to 4o nore thon ratify existing practied . in the primn,
though thies would be of interest. Put it seems move proboble that it

is on ennotment Por the burgh ocourts alone (which, s we have scen, was
within the competence of the prima} and restricts modes of %rial there to
probation by witnesres and writings under eenl, thus, sugpeats Ei@kiﬂﬁ@ﬂ,ﬁ?
excluding compurgation and onth of party. ALl cases wheve nelther of
the two approved methods of probation a;é offered are to go Lefore an
appive, {n vhat evidence, then, was the asgize %o Judge? Frobably
serely on ouch direct ar.in&irect mowledge of the civeumstoncos as they
themselves fopether possensed, |

Thaveaftey thore is o slow but steady increape in the vwork done

by assices or inguicitions, How much this affected the curieso teniaze

per ballivos it is herd to say, for in the second voluwwe of the Aberdeen

BE8 recoxds (1408-14124) only curdsc legales and gapiteles ave nentioncd.
The third volune has hoen laﬁtg but in the fourth veolume the gurise

tontae per ballivos woturn, making use of the assize, aw do nll the

56, Abexrdeen 217. B7. ibdd., oxxxiii.
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other courtd formations of the town by that fime. They try lengihy
Listn of men sooused of not poaying the pries fized Tor whest and nald,
of being forentnllerxs and regrﬁt@rm,ﬁﬁ both in the court of the aldermon
or prepositue and in the guriee lopales of the baillies. ‘They tyy

. ¢ 6
minoy branches of the peace, such ao "partu@h&aia",“J stone-thyoviing , ¥

the drowing out of a knifﬁ,él and Qisrespectful behaviour tovards
affiﬁara.éz They tyy cases of wnjust deforeonent of money or gaa&aués

There are sloo some rather doubtful indications of thelyr indictiug

k.

porsons for trisl at the Chanberlain or Justice Ayrm.ﬁ an "Inguisieio®

aortainly appenys to have been formed 4o dencunce offendors againgd the
laveg of trade in the alderman's nnurt.ﬁﬁ Of oivil functiona theye is
1ittle evidency until the fouith volune, commencing in 1442, in which
the service of brieves of inguest, found in the roll of 151?,66 makes a
ro~appearence. Iaguents usually of eleoven, thirteen or fifteen men are
listed "qui Jurati dicunt quod quondam ee.e. Obiid vestitus et saisatus
A0 sees” @to. in the usual form and continmwe o be of frequond

67

CCRUDTENas ¢ Phedr tesporary shasence may best be accounted for by the

gorapiness of the bargh records prior to volume four, the keeping of

viidich wan a mstter 0 be inguired upon by the ehambawl&in¢68 It seeons

GR, ibid. 22, 226, 228, 229, 230 (1L06)Y; Aberdesn HS Burpgh Recoxds
(Town House, Aberdeen) I, 2860 (1406}, 11, 19, 20 (1,08).

59, ibid. T, 363 (207), 11, 23. €9. ibid. I, 303.

61 ibid. .!:15 21, 39 (1!&&%)- 6?\\ :i.biﬁ& 3:3:, 40

63, ibid. 1, 200, 283, * 6k ibid. T1, 16, &8,
65. ibid. T, 306. 66. zupra 92

67+ Cofa Abowdeen NS Durgh Records IV, 271, 287, 321.
63o Aok aily E, 682,
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possible but less likely that having once boen addrvessed to the beillies,
they were later diverted to the Sheriff. Burgesses "rure manontes" arxe
ramitted to hin for ﬁrﬁ&i,ﬁg it of theilr own privileges the burghs were
vory Jealous.?g It 48 also posnsible that Inquests were recovded iu

volumes now disappeared, ae s presumebly the record of the curisc isniag

pex ballivos of 408 to 14lk.

The fourth volune teo reveals o new and significant dovelopnent
auntained in the repeated phrase “assise ordinavit gued ..." How, it
seens, the aseize has becone o body with an ddentity of i4s ovn, not
content Jjust to answer guestione put to it, but presuming to take the

initiative with a will of its own. It direets in procedural matters

that satisfaction be wade within cight ﬁaya,7l that evidence be bwaught?g

(&

and that o dispensation be obtained. 4 gives oxders oo to the

4

squitable disposal of dicputed property. Whethor ox not it imposes

punishment in the Pifteenth century is doubtful. There is, 1% is true,

e
the very specifico entry of 1400 imposing o seatevce of baniah&enﬁ;’g but

no other hos been noted 4111 1408 and in some onses, ot lesod, 3% ds
clear thet the punichment v fixed by one or wore magistrates, with o

76

without the council. Avound 1450, however, aesizes bepin to devise

elaborate punishuents often designed to humiliate the offender or bring

69+ eug. Abordeen 227 gt saa.

?{}o Hoe Hellelle XX p :{\’{-{;"14‘&10

7L1. Aberdeen M8 Buprgh lecoxds IV, 270.

72+ ibid.

73. Aberdeen Burgh 3, 23.

7he Kemmedy: Annnls of Abexdeen §I, 4712,

75 supxa

76, Hennedy on. eif. 479-3, 475. Abverdeen Durgh T, 416-7.
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home to him in o prootlenl woy hio offence. Put the langungoe of the
reports maken it pladn that the finding af gailt or eivil 1ilability wested
with the assire, even 1f the nize of a fine wers 1left to the bailllieo.

In 1439 YDeovetun fult pex assican ot datus pro Judicie” that scumsone

was o be fined for the wrongful detention off n hogshend of wmnoa7a
The fraquent resort "ad aniesbilen composicionen proborum homiaws" bee

diﬁ&ppﬁ&b@@.fg

Instead, disputes between partivs, av well as ovines,
ave a8 o matter of course, submitted to o Jury vho spealk with the
suthority of Judges. They even hear counfor-charges of “strublonce”
brought agedngt 2 baillle and an officey by an mccuaed-ﬁg It may well
be that the exanple of the Chomberlain Ayrs, which seems o have been ot
ite woat flourishing in the fifteenth century, encouvaged then ta fake
collectively o wore aotive role in court proceciings. Phe Chomberlain
(o hio deputes)} was required to empanell en assige to report on the
Judicial conduet of the baillies and officers of court and (porhaps
another assize) to try coses yenidted or oppoaled to him.gi thie

pexrhape helped to ereate the impression thet the assizers wore in some

pense the masters of the mapgistratus. At lepst they dié represend vhat

77 0ape o wonan who threntensd t0 have o priest banished wust ask his

forgiveness in presence of the court, go on Hunday to the high altew
of 5%. Micholas in pxesence of the people and offer him a pound of

vax, and if convicted of abusing any “famous” person sgnin will be
fined ten marks and musé moke amends to the injured party. Hennedy
QR_. Qité 11-71%"

78, ibid. W71, 79. Aberdeen 161. 0. Aberdeen Burgn I, 416;
hﬂnneﬁy one git. 4734

81, Aberdecn ﬁurgh i, 7%, 379, 4003 A0.8. T, 695,
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wags by now coming do be regarded as the power from which the baiillles
derived thelr authority, no longer the king, but the comnunity of the burgh,
g trend which vaes 40 be carricd further in the sixteenth century. lorecver,
Yhe balllies were chosen by the comnundty Cron among thenselves and held
office only For o years This was thon o pexiod in Aberdeen vhen burgh
demooracy was in the sscendant; beiweon the corliey overlorvdship of the
monarch and the letwr predominance of oligavehiend familien. But Jurore
themselves night occasionally vequire to be dicciplined. Thus in W3,
eight nenbers of an assige who had left the court before proceedings were
finighed were adjudged to be “in anercilameanto curde®, though vhethor they
wera 6o condenned by other sssicers or by the maginteates in not appmrant.sg
Keanwhile other developunents were taking place in the governwents of
buxghs and now evidence is avalilable in o wider range of burph records.
The account they give i confusing in the exitremnc. & variety of bodies
with judicial and administrative funciions spring up « cowngils, duscnes,
quosts, aseises, gilds, whose sphores of responalbility secn to over~lap.
Horeover oach burgh seems o differ in the number and reloationship of
these groups. Howsver, a foint pattern can povhaps be discerancd anidst
the chaos and is pul forward here with some hesitation. In the larper
burghs, partioulorly those with o powerful puild, a couneil, under this
oy ather names, emerges at Pirst as o boldy of elder siatesmen, the
gunydiane of the buvghs lews end traditions end then ne an active body

supervising tho activitiea of the magistratos and executive officors of

B2, Aberdeen Burgh T, %91,
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the pommunity. In dhis it is supportod by the legislation of
parlianentd and the burgh oourt becomes Limited to Judiclal mattors. But
in ecerdain snall burghs the courd hos no rival and in 1% the nseize,
while not abondoning ide judicial functions, expands itself into on
adninictrative body taking cognisance of every aspect of the burgh's
welfare. Oaly in the seventeenth esntury do the couvneils with the
support off the gontral povernment ocust the evsive. In other burghe
again, court and council seen to exist nlongelde one another or 4o
strupgple for a tine for supremacy, victory however always going to the
iattexr,

Tho origin of the buegh council ie perhape to be found in a

provigpion of the Leges fuattuor Burporun, which enects that "In evir ilk

burgh of ye hynrik of Seotland ye mare or aldirmun of that ilk burgh sal
gor xii of ye lelest burpes and of yo wysost of yo burgh sucer be thair

gret athe thot all yo lawis nnd yo uwsyt custumys louchfully thald sal fewne

brd

and mantone ef'tir thaw powar“;gJ The emphasie on $he universal
application of this lav supgests that this way hot one of these of the
four burgha, whioch were voluntorily adopicd by others, but a royal
enactment added to them by a coupilexy though the mention of the "more"
may dmply on Unglish dexivetion. In Aberdeen we find twenty ox twenty-
one "commnes consiliarii® being chosen along with the prepositus,

2
baillies and officers at tho Hichaelmesn hond eourt.&a‘ They approve of

g:‘}e Lot B, ne0nrid (Jq'i-?ﬁf‘- ® z, 355}0 .
8. Aberdeen 100, 196, 208, 217 (misplaced).
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i3

ordinoncos a¥fectiog the comuon weal of the hurgh,ﬂj though sometines,

perhops in the gravest motters, the sssent of all the community present
315 ‘ ,

vay be tmkenﬁﬁg They support the naglstrates in attoching tho property

87

of those who will not puy Stheir dues to Ht. Hicholas Chureh, Thoy
choogse Jointly with the bishop compositors to settle matters in dispute

3
vwith neighbours of the %own.ﬁa They have theiy owa domun conailil

separate from the gxatar;um.ag The same persons may ba mexbers of the
council for several oconsecutive yaava.gu From their nmmb&rl%ha prepoait-
us ond hadillier are usually dvewn and they moy return-ta the council
agaln after thelr year of affiem.gl In this way o certain euntinuity
vag preserved despite tho shordy tenure of office of magistintes. The
councll was o kind of seonte of the leading men of the burgh; not
pevhapa st fival o very active body, but the guardien of the interests
of' the comuunlity.

in the courge of the Piftcenth century, the councll beoones wore
and more an emanation of the guild. The loportant men of the comamity
are the nevchonts. The interest of the guild and of the communidy,
formerly hard to distinguish, begin %o diverge. A8 corly as 14060, as

@

vie have aeen,9” ordinancas affecting the whole town wero passed in the

ﬁf}' » 4 !‘gi{-—i * 197 . ﬁﬁ * tbid . ?11 » ﬁ? . ihid. 196*? »

&]6 » hid . 3—?&"“9 . 853 ® ihiﬁi » 13‘;3 "

090. Thus Milelmue de Camers, father ond son, ave menbers of all the
councils in n. 04 (gupra’.

91, Thus Inurencius de Leth, & couneillor in 1399 and 31400 becomes
aldermon 4n 1401 and is o councillor again du 1409,

92, puora 89 o
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prima of the guild. By 1439 ~ and pevhops eeriler -« the consiliorii

aro elected in the cupds g&lﬁegs and this guild monopoly continuesn in

s
efeot into the eighteonth ¢$ntury.)h The aouncil bhecame a burghal

sristooraoy and it was a self-perpetusting one, for in 169 on act of
parlisment declared that “becouse of gret truble and contonoionte..
throw maltitud and elanor of comnonis syapil personis" the 0ld council

should each year ohoose the new and topether they should choose the

95

magisﬁr&tes;' regulations which were intorpreted in videly diftering

96

ways in the various burghs. In 150% it was enooted that no aow

burgesses were to be admitted without the consent of the couneil, thus

[
7 Barlior theiy eontrol of

strongthening its oligarchical chavaoter.
trade had been recognised in an act which suthorised the aldesman and
vouneil o £ix the prices of msanufactured poods, taking into ¢onsideration
the gost of the waterial and the labour and to make knoun their decision
to the "cammons“,ga The objeot was to curb the monopoly of the crafts;
the merehant councillors wevxe interested parties too. I¢ dn easy to
soe bow ¢lass dlvisions were thus oronted.

There iy mo recovd of the Aberdeen council hoving consiated of

twelve men, but o Iink with the L.0.D. may be seen in & passage quoted

A

- \\'4A>kA£{

¥

9% . Aberdeen i PBurgh Becords IV, 179 but nee fberdeen ciii.

0%« Lincellany of Beottieh Buregh lecord Bociety 166,

9“0 A.E:J“- .n 3:}‘, 9,‘3: '

96, siae "Setts of the Royal Burghs of Scotlend” in Niscellany of
Seottish Purph Record Hoolety. Black: The Privilepes of tho loyal
Burrows {Idinburgh, 1707} 11 et sga.

97& Dol oliy 3:3:. :’Mﬁ?t

9, ibid. 1% thus reducing the powor of the deecons.
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by Dickinevon in which the gulld enacis that the aldernan may seke no

deoision affeoting the weal of the community without the “eounsalle and
. I

ssslotange of zi) persouncs at the lente of the coungaile” ? But in

other burghs e body styled the “"dusane” or "duodene” makes the connection
ler 4] apparent.iﬁu Tn Edinburgh 1% t00 wes chosen at the head courd of

10

3
the gulld,” ~ but it consisted of from thirity to forty mumbers, despite

ity nome. Reference is often made to "the dusane aud the ceuns&l&“lm?
of the town; but these are probobly old and new nemes for the same
body, pyovost and deacons being included in the gouneil, for members of
the dozen failing to appear vhen sunmoned aye 0 be Tined for their

absence from the councll, a fine which may go "consortibus consilii ad

vinum“.lﬁﬁ

The term "dousson® is also to be found at Peebles, as will
be disoussed below.

A chepter of tho Logee fuattuor Hurgorunm also reguires the

appuintoont of st least four wise and disoreet men es lincre to settle
disputed houwndaries in the burg%.lg& Yuaeh "liniatores® to the nunber

of nine, eleoven or thirteen ave also appointed at the head couwrtd in

"
Aberdecn, nlong with the consiliarii®, c. 100,00

appolnted by the guris ﬁizﬁﬁ.lué

After lhbh thedy owe
Vinnlly dn 19520 they mewpe with the

couneil, the heading "liniatores” being followed by "consilium ut supra”,

99« sbhoxdeen oxiv, 100, Hareick: Hdiobursh Guilds and Crafts 21.
101, Bdinburgh I, 1, 2. 102, ibid. 6
3«@2’5-1‘}&@.. &ia [N
104, ceov f.FP.3. T, 553; Balfour Practicks 439. David Burvay gp. gik.
i1, 3167, 105 . ﬁhgggﬂgn 100, 196, 209, 218,
106, Aberdeen S Purgh Lecords V, 603; continuing $411 1919 (ibid. ¥, 121}
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and in the next year a gingle 1list of teenty-ono “"nounina cousiliares et

107

16 given.

liniatores in burgoe’ {pie} is

p—

In ﬂdinbuwgﬁ there seens to have
been s similar development where the doven le desoribed as “dupidecin

conoules et Linitatores” and "duodene et linitatores tervarum hurgi“»lﬁ&
Dickinwon suggests that they sny be connected with the twelve "burpess

14
vitnosses" to any alienation of lond within a burgh.lﬁj

The funeotions
of the dogzen seen yrather to evgue a dovolopment from [.l.8. ¢, oxils

but the fact that Le0.Jl. «¢. oxi deals with the givisg of sasine before
peiphbouts, no nunber being mentioned, might sugpest that en imperfect
understanding of the Lepes led to the two institutions of liners ond
gunrdions of the lav being confused and thus faoilitated their ultimede
merger. Hut the Sevelopment of those who witnessed the giving of
sasine by othorn into those who themeslves narked disputed boundaries
vould s4ill require to bel&xplained. It may be a wore plauvsible
explonation that liners were appointed in implementation of L.0.B. ¢ ov
which requirved four to be chosen by tho aldowman, that this boldy and the
council grew in numbers over the years, both bolng appointed at the head
court, and eventually it was decidsd that the one group might well fulfil
both functions,

The "gongond assize”, which is found in n few burghs, o

probably, as Beverldge tentatively sugg&steﬁ,llﬂ snother nane for the

107, ibid. %, 221, 360, 108, Bdinburgh L, 2, 3.
109, A.0.8. 1, 7203 Aboudeen laxxvi.
130. Dunfermline Bureh I, zvid,
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lincrs,. 14 cchioes the phrase "gonging the mavmhaa“.zil At Aberdeen

in 1548 at the chamberlain syre "i% ie ovdanit that ix or x of thoe best
of the toune sal pass with a parte of the gangand assis and see the
wnnles and otheris fautis and povprisis of the toune, and quhoy thai fynd
preprise mevke 14, and put it in writ, and charge thame to reforne it
within xi dois, ond forberne under payne of perprisiounc of the kingh. 112
This is a reference $0 purpresture or cnereactment an the king's domains,
inelu&ing highways and streets in burghs, an obvious concorn of 3&“&?5»1 3
A simllay fenction appears to be exercised by such on assisze at Ayr, for
in 1450 thewo sppears omongst o mircellancous list of reguletions “Item
yai haf ordanit yot 2ll mydinis with in yo stretis & uoncll be hod avay
be ye vi doy of zwle voder payn of ten 88 as war prdanit be for ye

i

ohelmerlon 1ik ye gangong assive fand®. It must be adnitied that

in Dunfermline in W92 five linintores, ns well ne o "gandand assize® of

L34

four, ave appainﬁe&.lxﬁ Hut vhen next o "pangond assize" is chosen,
6

there are no linaw&.ii} Huch later in 1573 o gangand assize ratifics

the acty and statutes of @unfermlinaglz?

By then it wae porhaps an
archale nane perpetuating the sssccolation of the council and liners,
Yot in 1638 something of its old purpose meens $0 have been revived,

for the counail of Dunfermline then eppoints, among other officlalse,

111, ef. 8.0.0. s.ve goangy but Dickinoon takes the view that 1t means
a aantinuiﬁg aspize cleoted for a year (Aberdeen lwxxv).
112, Aberdeen Burph T, 401. The couneil also concerned themselves with
, -«mc? motters. (ibid. 36, 37). - pareh ¢ foo 110
113, Brlfour, Practicks, 442~k » Ayr D Burgh Court Hook 110.
116, Dunfernling Durpn T, 39 116, ihid. 86.
117. cited Abordeen lxuxv n.d.
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*the gnugand sssyse and lyners of the stallenge voll”, that ias, of

marked qﬁﬂ11ﬁ¢118

The original function of the goneilinxli is well iila&trtie& ag
continuing in the fifteenth century by the Pollowing opivods. 4 question
arone in Aberdeen as to the ripghts of suovession to the estate of a
hurgess who had been mavyied twice snd left two families. The “prepositw
ballivi et coneules” of the burgh wrote to thely epposiic nunbers in
Edinburgh, Dundse and Perth dncuirving as 4o thely praciico in the natier.
The magistrates and “oonoules” of these burghe sent shoir manai&éreé
repliss, in tw cuses cibing the Leges CQuattuor Burporuan, though Hdinburgh
fivet oonsulted "men of L&w”.lxg In Edinburgh, where the conneotion of
the council with 4he gulld was pavticularly strong, much of tho leginlate
fon issued by 1t was coneerned with the roguletion of ﬁw&ﬁe.l&ﬂ The
councillors alse ratified with the proveost ond baillies the repulations

"

21
proposad by the varioun cr&fﬁsul In Aberdcen too they regulated trade
with the aldemman and baillios (oonetimes with the ﬁhmeﬁrla;n} 122 but
also concwined themcelves wi&h matiors Qf concern o evory inhmblitant,

sueh ag the keoping of the night-watob and defensive nessures egainst

the Eﬁgliah.lg; They appointed to afficeslz&

. 125
of services in the parish church,

and saw to the maintonance

They signed contracts in the

118, Dunfermline Burgh 1T, 205.

. 119, Aberdeen bgrgh I, 26, 28, 29; pdipburgh ¥, 2

120, ibid. 57, 52 53

121, ibid. 26 e% sqq.

122, fberdeen WS Largh Records IV, 53 (3434) Abevdeen fmrph I, 396, 425,
123, ibid. 59, €12,

12 o ibid. 20, 45,

126, Shid. 15, 20, 407.




wnd () s

12 .
nome of the burgh.‘gs Thoy were not, hovover, an exclusive body, et
opart from the rest of the community, but rather a kind of "4nner cirole"
of 1%, for often the community or o part of it io asscciated uith these

enamtm&n%m.lg?

In purely Judicinl vatiers, they sean at this stape to
hove plnyed litile pard, the assise oysten still flourishing., Pui where
two of the baillies fell ont with each other, the alderman and “hale
gouncale™ hesrd tho dlspute and then ordained the parties to live in
friendship dn ¢ive to oame.lgs
Yo exemplify in marvked fashian the contrasting syston of burgh
governmnent, wheveby a councoil and assize both discharged adninistrative
Jﬁu@i&a, we may take the burgh of Peebles, whose printed court book goes
back to 1456, Here the keeping of records, as In most of the suall
burghs, was far frow perfect. But it appears that although the names ave
only occasionally listed, at both the heed courts and tho move frequent
weetings of the burgh court an assize, usually ealled “geest” or “eys",
vas formed which dealt with all matters coning before that nitiing of
the court, Thus at a court in ILE7 an inguest of fifteen vas empanelled
and both found a mon to be heir in certain burgh lande and appoinded a
129

priest to a certain altar,”" They frequently nmake ordinances affecting

?'.
the common welfare, such as on breaking the priea of hreud,lﬁﬂ appointing

126, ibid. 22 (for building of the Bridge of Deel.

127+ eoge "tho aldeyuwan, Qivorse of the coneaile and communite precsent
for the tyme” ibid, %2. In o matber of speciel impordnnce, such
L MOoDRIres mgmgnﬁt the plague, “the haill toune® wmight be called
to ratify thom. ibid. 66; Peebles, 312,

128, Aberdeen HE Durgh Rocords V, 175 C1453).

129, Pechles 1212, 130. ibid. 150,
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152
on disturbing the peoace by fighﬁiag.lﬁ

133

. 131 .
a schoolpastey, v Yhey aleo

fized the prica of wheat and malt. Yhey give orders %o the bailliesn

1A,

to attend to the maintensnce of chureh, dbridge sud streets. Thely

oetivities in evininal law are roletively slight and they usually remit

135

the passing of sentence to the baillies. But bexides the inguést o

asnige, thoers was in Peebles o “dowssane®. Dickinson says that“the
*donsnan”and the "quest” appesr at tizes to be one and the aamw“.156
He oites (1) o passage whers the "choosyng" of the "doussen” iv followed
junediately by the "delyverans and staututis of the quest” and (2) &
passapge whore “the hail commmite...ordandte..that thalr solbe xwiiid

of the best nyohiburie of the towne chosing and sworane to =olt% one
acctions belangend the viilite and comoun profit to the towne, and als
to s0lt and ressafe the cont of thodr comoun guddiseesel. This de
Pollowed by twenty~four noncs and then onders sre made “be {he balysis

and the gret dosane, the qubilk the namys oy sbon wriﬁy&“.lﬁ?

This
sounde suspieiously like the "guest”, but it iz thought that 4t neverthe-
less was. o distinct body for theme reasons,. The composition of the
ingueat varies from court to msurt,13ﬁ while the dozen ie¢ choson at

139

the Miochaelmas head ecourt, spparently for a yeow. Hoveover in o

ddspute botween the clergy of iwo churches as $o which wage due certain

1%L ibid. 198, 132. ibid. 1605, 15%. Abid. 166,

134, ihig. 218 135, ibld. 217, 232. 136. Aberdeon luxnvi.
137. ibid. Peshlos 166, 199, |

138, Ghide Lole2 (3rd ond 17th Dotober 1497}

159, ibid. 164, 166 (1470 and 1471).
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annusl rents 14 vas ¢laimed that the natter had already been settled
“ha the oldest and of the best with the choseyng doussanc sytand end

deoretand thaivapon” .3‘3**0

Thip scens a veference to the dozen sitéing
with sn ingquest Tof the oldest of tho gud toun® in a matter affecting
the "utility and common profii” of the town and therefore shows that the
iwo were sﬁpéwate bodies, The Pivst passage oitod dovs not exclude the
poscibility that both & 'guest® and the dozen weve present. {iy the
nid~sixteenth century the dorzen hes develeoped ae eluowhore info a council
and the follewing ecitations (soue of then also wade by Dickinpon) leave
no doubt that assize and council were then dintinet institutions, Vet
deapite the official booking given to buprgh couneils, the assige seoms
o huave tho upper hand, for they can ordain the boillies and coungil

{0 vesy ond sicht quhair J.ie desyris the chep $0 bo bigeit and lat
“hin heilf 1% be ane safficient rowne, nooht hurdend the o passage end

e '
kﬁ,ﬂﬁiﬁ sheit! '12&.}.

And despite the fluetuating composition of the
aesize, it sesns to be tho more permenent body, for in 1572 it ordeins
the baillies to “elect ane oounssle {0 docorne cpone all scbicnes
CONCEINYNE Coumonl affawia".xhg The same entyy supgests that although
the spheres of the two groups overlapped in both adoinistrative and
Julieinl matters, thelr relationohip vas not one of rdvalry. It is
ourpricing dthat conflicte 4id not ariee, when one finds that both bhodies

-
ropulate the conduet off the town's nighﬁawatehihﬁ and that the balilien

149, 3ibid. 1345,
141, Peshles 328 (reenlling the pszociation of lining with the council).
2, Abid. 335. 3. dbid. 339, 3485, B44.
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1
also had o hend in the matter “eoith avise of ane certane honead men”, bl

The appearance of a aouncoll alongrlde an existlug inguend system
eon algo be abudied dn fhe B Bargh Court look of fyx, 1428-1478. In
Ayr “the halll commualtie" acis coeaslonally in madters of mojor
jmportance, for exouple, in consenting to the letting of the town's

- 6
@aa%amﬁ,lﬁﬁ and the gonual accounting of the of Pioss. 40

Hut mont
ordinonees and diveod comuends to the offficexs are made by the veriasble
ngueat,  BDut perhaps bocause of the difficuldy of o fluetuating a

body exerclsing oversipht, a permanent “conmmiseio generalis” is appointed,
probably for a year and comprlieing the provost, beilliss and f£ifteen

Wl ghove can be 1itile doubt that this i the ancemtor of the

olnors.
fown comneil in Axres  indesd there are some refervences to o body called
the “cuuu&al”.léﬁ Howeover on several oceasions the "counsel”, in the
sense of advice, of the comnisslon is to be taken, suggesting the origin
of the modern name. Hud ot this odage the dubtles of the eouncil seen
lavgely te be confined %0 what the inguest deputes to ik, Thus the
treagurer appoinied to safegusrd the common good funde in only to dishurse

149

them "with ye counsell of yo stendand commission', Sgndn in appoint-

fng Pour men to purchase for the comnon profit goods arriving by see,
they declave they are to "ask counsel and be avisit with o part of ye
150

best & worthiest of ye standand commivsion®. Put onee established,

o sontinuing group would soon show itn adventages,

144 Ab3d. 336. ,

W5 Ayr 85 Burgh Court Book 14281478 (ironscript ia School of
Seottien Studies, Ndinburgh) 153.

3.2}6‘ @ 'M_@ . 115 ° :&i’? . ihig ° 116 I 153 @ :“Lﬁ » dbid. 513&3 ®

149. ibid. 178, 150, ibid. 122.
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In Haddington Yoo, which had both a "cowrt of counsell” and a
Yhakes court”, the annually elected ocouncil of the one and the varisble
aspize of the other worked together in spparent harmony. Whus tho
agsize orders the baillies to "convene yo Greit counsall ond ye maist

honest nybouris" to consider mattors affecting the comwonwenl, this heing
"
& larger body than the ordinayy nauncil.lgi In n time of plague, siter

the council hnad ovdeined that no-one should be admitted from outside the
town withont o testimoninsl from his lord, the assize helped to enforce

their regulation by ordering that a man vhould be sent to inforn the

152

neighbourdng “pgentilimen® of it. But they too moke regulations on

the same 4opic, steh ag that no-eno shall travel to Bdinburgh or L@ith.lgﬁ_

EBoth groups appear touse the baillies sw vhipping-boys and did not
hesitete to diveet threate at them, Thus the council ordains tho

baillies o emforce certodn acte “asn ye will onswer ou your aythis and

15k

yat incontinent but delay”. The "sys® divects them to test the

) ‘Orr
velght of bread on sale "az thal will aosver to Gad”,lJJ and ae 4o the

enforcesent of actes goas o far as 0 warn them "failland yairof you

156

will mail na meir serviee to yo touns®., the scanty xecorde of Hoanff

¢e 1550 aluo reveal a oouncil ond assize both capoble of pnssing

157

ordinances.

151, Haddinpson I, 64 P.B.A.4. 1T, 389.

152, ibid. 3%, 15%, ibid. (of. Selkirk S4).
1% . Hoddinpton T, 58, 155, PaSedefle 11, 596,

15}6. ﬂﬁdd&ﬂsstﬂ!a x; L]-,%y 157. Boanf't 3:, 25"’2&»
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Put 4t 4 in the burgh of Selkivk that the assize sppears to have
roagched the senidh of its authority. Theve tvade was slight and guild
and orafts developed late. Consequently, no council seems to have
onexrged until the late sixteenth century and owing to the loss of the |
records between 1545 and 1635 the civeumstances of its emergence are

una&rt&in.lgﬂ

Put the records from 1503 to 1845, now (1963) in process
of publication by the Scottish Record Soclety, vevenrl a kind of golden
age of burgh democracy. The nssize exercives o detailed supervision
over every aspect of the community's affeaire. The badllies snd other
lesser sppointees are morely their exeoutive officers. If they ave lax
in the discharge of thelr duties, they are soon called o order. Thug
they find that the baillies are “in the falt of the wauch of the pud
159

towne becsus thal will nocht puneis and tek thaly unlaws®”,. They are

% 16J M

enjoined to hold criminal courts "as scooxrdis of thair offices
alderman who oxcoeded bis term of office le told by the inguest that
they appointed him “bot for ane yer, the qubllk yer was coupletit at
Myohelmas at lest past.“lél Sometines they are recorded as addressing
the baillies in a tome dn which vepreach and neck formality ave
cupdously mingled. Thus: “Alsun schivis balyeds, the inguest plenyeis
of yﬁﬁ'bmcaua ye tak nocht yourds of samyn snd otheyr thingls for the
connon well of the burgh eftir the tenor of our sotis mald of bmfarﬂ.lég

Yhe subject~-natter of an adninistrative nature treated of by the inguest

150, Graig ﬁr@wg: Histoxy of Sellivkehive 1T, %2, 164 fStalr Soe.
roes 108,

159. maagirg 17, 160, ibid.36.

161, 1bid. £2. 162, ibide 35.
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is of o very vavied charvacter, including froguent measures conoerned

with the keeping of the watehlﬁ} and the avoidance of plagne,léh

keaping of maskets and testing of vielghts and maaaur&a,lé§

uf woney for the uapkeep of the pavish churahgﬁs end the ralsing of toxes

167

the

the collection

due to the oxown, Theay appoint the maplotrates for one yoayr's

service followed by an aaeanntingléﬁ ond adnit burgesses with the con-
currence of the bailliea.lég

Yot the same body eleo discharges a wide variety of judicial
170

business, They serve the upual brioves of succesnion, torco, ¢te,

170

and themselves act ag liners, They try eoivil aoetions involving, for

..u €y
axauple, the fosterage of & child and wintering of a emw,lf“

273

and disputeos
over the possession of heirship goods,. They hear evidence in such
matters, this appoaring to be the normal mode of probation, wiere a olals

174

is not adwmitted, and this testimony is sometines rvecorded in a rough

fashion. They 4o not hesitate 4o construe chertera end other evidents
175

of owmership. Even procedural matters, which one might expeot to
be determined by the presiding balllie, ore settled by the inguest
{such as whether a witness ie campetent176 or where the onun of pyoof
liea).l77 They ave aware of the Jjurisdiotion of the ecolosiesticsl

courto and wvhere goods oladmed seem "dedd manis gudie and testit gudis”,

1659 &hi 9 3-?,! 'ei-ﬁn lé&rn ib&ﬁiv ﬁli.a

16}}. ﬁnic}.. ?{3' 79¢ 3.66‘ ibiﬁ. 11@-
167, ibid. 112;8elkixk M9 Burgh Court Hook £.196 p.
3,58. Seolkivk 953 96. .16 . i’h'ﬁ.ﬂle 52’ 9[{-0
l?ﬁ}w ihiﬁg 39’ 59, IQ—Q; 59. 1?1@ ﬁ-s!i(lc ﬁ?o
172. ibid. 4. 173, ibid. 30, 75.
174, 1bid. 19, 30, 34, 75. 17%. Toid. 17, 59.

1?6; ibi.ﬁn 16» 177. ihid. 3:’3, 9&-
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thoy divect the pavty to "follow it befor anp speritnsll Juge or ¢llis

178 .
agpre’ s Unly oceasionally do they admlt to being at o loss and then

they have resort to the advice of "men of 1&W"¢1??

Griminal cazes ore
aunpﬂiggngzy Pew, taking inte account the numerous punishmente which
gr@}aﬁt pat in the ordinances of the assize, Tut when they do soour,

the asaize doterinine guilﬁflaﬁ The appliontion of punishuent ie probably
not theiv business. Fines ave often stated %0 be due to the balllies
and an offendey noy be found "in ene anerchisment and in wyll of owr

181 The baillies ave upbroided "becous thni will

nocht puneie and tak their nnlawm”slga On one vepasion the inquest

alderman and bailyes'.

invites the community to "gef oup all and syndry rogratouris, pikeris,
thelffis and remettouris”, with what resulis is not app&rante183 It
may:be that assisevs, whoe were propared to ley down geneval penalties
for the breach of regulations, shronk from actually imposing thes on
their fellows. ‘There is an echo of the old idenl of the amicable
gettlonent of all disputes in o decision by the inguest thot parties

who were in digpute ave to be subnitted by the balllics o the declsion
of four persons, chosen two by each parity. Peiling agreement, an oveprse
man is to be appointed by the balllies af'ter consulistion with the
partics, If either will not abide by the decree, the matier is fo be

brought into aﬁurﬁ.iﬁ&

3-?8 . ibi& . 980 }a?{; e« Ibid, 31,1 s &9 %
180, Ibid. 22. —

181, Selkirk NS Bargh Court Book 10th April 1532,

1824 Belkick 17. 1&&5 ° ihi@g « 9,

18& L] ’é h‘ig . f:iﬁ »
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This omnicompetent body plves every lepression of e&ﬁtinuity and
o consciouwsnese of ite owm group~identidy, features more readily
attributable o burgh councils than to the assizes we have met oluewhere.
Vhod then wae its composition? dwprisingly, it seems to Fluotuate very
considerably from courd to court. Yaking the period ﬁeﬁwaen econber
153, snd Gotober 1535, we £ind that uvo less than sixty-four men perved
ap aseizers on at least one oooasion. 4% a total of probably siztesn
courts only one pergson served thirgeen tines, no-one oluae sorved more
than nine tines and the average was five, The assizes varisd from
seven o twenty-five in number, the conmonest numbers being fowrteen,
fifteen and sixteen., (Mo preference wae shown for odd numbers). OF
the sixty-four thirty-seven were nosessed for purposes of royal tnxation

in 1530/31, when there were ainety toxpayers in allulgﬁ

The ftax, howe
ovey, appears only to be paild by the heads of fanilics, while the assive
liste include many perasons of the same surname, some mayked "venior' and
"suniar".laﬁ The whole adult male population was probably considerably
wore than ninety., Certninly a llst of the "Conuniias burgl de Selkyrk"

nade in %13 contains 160 namea.lﬁ?

From this dinformation it seems
possible 4o deduce that most assizers were drawn from the ranks of the
more gubstantial oidizens and thelr sdult eone, btut that not all such

peraons felt this obligation and of $hose that did participate some

165’:‘» :!,b'.itt 0 :‘13 .

186, Por an account of the colleotion of such “stents” or extraovdinery
taxes mes Ayr Burph dccounts (ed. Pryde} oveoxi.

18? » %13 ivk 21.
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were muoh mory repular in theiy attendsnce than others. 14 3o noticeable
that some of the most assiduons were those who had been bnillies in the
paat, or wonld be in the future, or both. There wag thus perhaps twenty=
five cltipons vho were in fairly olose ftouch with the vonduet of burgh
affeirs and who opproxinated to the oounecil which wes being developed

1868

alnovhers . Yet o A3f1culdy romains, in as mach as business might
he caryried over from one courd 4o the next, vhen thers would seem no
guarantee that the same assisers or ony of {hen would be preosent. Thus
in 151% an dnguest of fifteen oxdalns that wiinesses shall be called o
fortnight loter hefore the magistrates "and schew to the sald inguest
be thair gret athis qubat sall be eoperit st thals Yo cous the verdte be

189

Enawnees o that thoiveftiy we maye deliver’. At the next coury twio

veoks later there iv sn dnquest of twenty-six, vhich includes ot least
190

thirisen of the foimer nssize. 1% may be then that those wioo had

bogwn t0 hear a cope nade a speeinl effort to attend when next it woe
enlled. Tut the fiction seems to have been naintained that the inquent,
thougly #o much larger, remained the same. FProbubly every inquost, what-
ever 4fe composition was vogarded as the volcee of the nommunity. Only
the co~operation of e propoviicn of the pssisers in seeing o onse
through 1o completion could make the system work., ‘The same problen

would arise when a guestion was remitted to nen of lov, Again, it is

hard to aee how an apaize peranitied 4o fluetuate could exereise the

188. eof, Dickincon's similar findings es 4o the incidence of Shevif?
Court Jury sexviee (Fife, Oppxe Bl

189. ibid. 22,

190, Selkirk @8 Burgh Court Dool, 7th June and 2lst June 1913,
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degree of supervision over their batllies 4hat some of the entries neem
to laply, or how changee in regulations could be avoided from court to
court. (nly o hord core of regular members could moke this foapible.
Yie have no information of the method of summons in use at Selkirk, but
ot Haddington the comeunity was summoned to hoead courds by a hﬂnﬁ~hell.191
Tor such courts at Selkirk the sone method may have been in uwne, but for
the vepular courts at roughly fortnightly intervals, the wide fluctuations
in the sgize of the inquests, which vange from three {to forty, would
suggest that any burgess interested might attend and that nunbers rove
and fell with the nature of the cages and the scapon of the yeor, The
ingueat would comprise those whoe attended without haviug any offica.

4 ymbric "Purgenses presentes in illa curde. Inguisitio" affords some

192
confirmation of this.

It seenms incredible that a syeten of
individual sumsong could produce such wide fluctuetions.

Cthach o systen could not but give rise to inconveniences, os
sugpested sbove, slthough aduittedly there iz no trace of cendinvations
"propter debilitetem curdae”., Bo in 1535 an importont innovation was
made, An inguest of Pouriteen "with avisiameny of alderman and ballyeis
hes choseing ane inguest of the best and vorchiyest unsuspectit men to
deopend and pas with our ballyein....t0 d@araiﬁ,'denarna rycht and wrang,
ond An all uther causs pertening to the fredome end proffot of the gud

w193

toun eff'ectuclie for ane yolr ©o cUnese Twenty-nine men wore then

put on oath. In this way continuity was essuxed and it seens safe to

:!,91 . zaéi@iﬂﬁt% 99 » 192 o 5.‘30.!‘&.5.1‘}{ 35 »
193, GSelkirk HS Burgh Court ook 190v.
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soy that this body became in tiuve recognised as the oouncil of Selkirk,
which the central authorities required of it. By the time of the ingquiry
into the setts of the royal burghs of Scotland in 1706 the government of

Selkirk had come inte the hande of merchonts and orafismen, as in most

of the other hurgha.lgh

A similer course of development appears {0 have heen undergone at
another emall burgh, that of Prestwick. From the beginning of the

records in 1470 an inquest of varlable size discharges evory kind of duty,

6 .
195 the serving of

1
the punishnent of petty mffencem,“97 the setile~

‘ €
198 and the making of ordinances for the common gaoa.l*

such as the cppointuent of maglstrates and officers,
brieves of auceeaaiaﬂ,196
wentd of clvil clains
On one occanion they even try a baillie who was alleged by the oversmsn
{later provost) 1o have given smsine without his consent end that of the
community. The inguest found hin guiliy and deprived him of the freedon
of the burgh, but thoy were overuled by the "cormonite™ which rescinded

0
the act and restored the baillie to his frecdon. "

By this dete
(1551-2) there can be no sense of the inquest being identified vith the
coununity. I% dp o counittee of 44 and answerable to it. But earlier

in 1913 we read now in on acoupation of theft "the bailales ful o sensment

of 3he ecourt & the haill sensment famﬁ.»..“gﬂm

T4 may be then that all
present in court formed the inguest, excepi where there - . o large

attendanee of the burpesves was present. A% some date towards the

194 Hiseellony of the Hcottich Burgh Recoxds Society 907,

195, Prestuwick 30. 1964 ibid. A3,
197, ibid. 52, 198, ibid. Bh-S.
199, ibid. G6. 200. 3bid. 62,

20L. ibid. 44«5,
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close of the gixzteenth century the inguest at the head covrt bagan to -
eleot o counedl, as woll ns oversmen baillics and officerz and thereaféer
it fell into o gradual ﬂ@m&iﬁ&«gaﬁ

Anvther burgh in which a counecdl developed late is Hivkosldy.
Yhere in no mauﬁiﬁn of such o body in the eariiest surviving records of
1562 to 1566. Ghough the ovidence is very scanty, an essive appesrs %0
ke ohosen at both head courte and others and 4o pass local messurss and

]
try eriminal cases, 00

By the commencement of a continuous series of
records in 1502 however o council of twonty-four hos emerged which is .
eleoted, together with the magistrates and officers at the Hichoelnas

200,

head court. I% gradually ansunes the admindsirative funcotions of

the assizo. An noeipe however is still chosen at the head courd and

AL
mpy give instructions to maglstrates and cauna&l.ﬁﬁﬁ

Indeed in 1588
Tthe halll asayse”, learning of & proposal to appoint o provost, an
office previonely unknown in the burgh and considering this "wald be ans
pervpetuall servitude and slaverie to this toun', enascted that no provost
should ever be aduitted and no magistrates other than bailliem.agé They
ordained that their act "he ratifiet and approvan be the belllies,
counsall ond comnunitie" ond that the baillies and eowneillors shall

execute it with "pounding and warding”. HNowe than forty pevsons sign-«

thie resolution, including the members of the assige. X% iz oleay then

208 ib ﬁ&n 85 . 2{-}33 ) Kil’ ro 4 2.6 s 65"69 v

20he Abid. 70, 9. 205, ibid. 73, 151,

206, ibid, 118, the explanation no doubt being thet elsevhere the office
of provest had fallen into the hands of loeal acbility (of. Glaspgow

ts 1 (Tord Boyd); Paiploy ov (Barls of Abeweorn)s Lancrk 58 (protest

againgd Ea%ﬁﬁm,yne of Corehouse); Hoddington 98 (Farl of Dothwell):

Dunferaling7ity 17 {Hir Robort Hallket)., This cbuse was atlacked by

continued on following page)
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that for sone yoars after the appewarance of a council, 1t was looked upon
ap o body subject to the will of the community and merely faoillitating
the discharge of business., Hesidual power remained with the comsunity
and wag actively exercised through the assize elsoted by it a¥ ite
assenblien., In Dunfermline tno in the early vears of the seventeenth
century ithe assize eleoted at the head court s4ill pave ovders on natters
alse within the scope of the council; but sone of its members sat on
the aaﬂiza.gﬂ?
In the later years of the sixteenth century and the firet part
of the seventeenth contury, for reasons which are not obvious, the use
of assizes in both adninistrative and Judieial matters foll into a
decline, The only evidenog of a positive suppresgion of the assime
does however offer one reason for such action. It comes from Hdinburgh
shere in 158l the mapintrates and council pronounced thus: “Ynderstande
ing that diversis persouns quhs hes passit wpoun assysis be wilfulness
and ignorance and suptymes be collusioun and favour hes purget and
¢lengit syndrie persouns qubia hes hone notordes oriminall and pilile,
quiieirby the doun hes hene defrawdit of thaiy vnlawes and sie evill
persounes and uthers be their exampill hes tayne ogeasioun to continew
in their wikketness; fLor remeid quhaivef i3 is thocht ezpedient,
otatute and oxdenit, that all crymes of strublance, atraiks, drowlng

of wawpouns and of bluldy qubeir no mutilatioun, demembring, nov deyth

{continusd Lron previous page)
ait aet of 1609 which confined mapglsitrates to "mercheandis and
aotuall traffikeric Inhabiting within the saidis burghis
alanerlie”, AJ0W8. TV, 435,

207. Dunfermline Bureh IV, 38, 51.
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hesr followlts end siclyke all contraventions and brekking of the fownis
statatos end lawes sall at the lostance of the townis collectoris of the
valaves be summerlie tryet fra thine fuwth be the probatioun of {wa or
thre honest witnessie, and the sam belng sufficlontlis verefeit ond
provein, the offendouris to be vnlaved and puncisset in thalir bodels snd
guddis an gif theil had bone putt to ane assyse pnd thoirby oonviet of
the affwnae“.aﬂ% Thore ceens oo reason $o doubt that this ruling was
put inte fovee. Fleevhere no such open ousting of the assize is appevent
and 4ts disappearance may have come about simply throupgh a declining
intevest in tho often trivial affaire handled in burgh oourts creating
a willingness %o entyust then G0 elsoted officialz, Competition between
the counoil and aseire in adoiniotrative matters moy heve lead {40 the
weakening of the latter as & Judicial body too.

In Aberdesn, oap we have soen, the assiee i the course of the
fifteenth contury worked itself into 2 domineting position in the burgh

s 20¢
court {though the nemes of the members sre not always lﬁ&teé}»éﬂ)

This
position continues until the second decnde of the sixteonth century, vhen
itn sotivities %&aﬁmm linited t0 the serving of hriévaa and to oriminel
cases whove the scoused denies the charge and, 14 would seen, submits

to an amsine. Thus vhere pergons sre acoused of “shrublonce and

blond!, "ilk ane of thaim 4s guildit be the zaid assice abone erittin

adnittit be theim in jJugnent”, wheveupon they ave found "in amerciament

r

L,

ket

200, Bdinbupeh IV, 370-1. 209, supra 106
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of curt” and doom 48 pronounced by the ﬁempaﬁmrﬁglg The punishmont,
onge devised iﬁlléviﬁg detsdl by the aaa&aa,ﬁli may be nodifiacd hy the
baillice ond oouneil (at least in & cnse of bresch of tealding r@gﬁ&&ﬁiana%l

21%

and finelly is deteruined by the baillice alone. flvon at head eourds

h

_‘ , 0
as nany as Tty persons ave recoyded as shoent an sssige nay be

CA L

enpanelled 4o deal with o case arising in the course of the proceedings,
but if no noed for it apises, none will be X rmaa.‘lé Thus the baillies
are in conplete control of the proceedings. Af%er 1550 ansiges appear
only wvery wayely in oviminel coves, anrt from those where sagisirates
are soting under o commission of Justiclary, ce deseribed belov. In the
sorving of beleves, however, they continue, being presunably sunnoned

28 hoe. One inquest may serve as many as three brieves ai the eame

eoury Pl?

Abervdeen wos in this respect probably glving o lead to other
oities, though whethor it was o lead thet deserved to be Pollowed is
pevhaps open to guestion. In (Uasgow en dnquest was s4ill $eying
eriminal ooses, as well as serving heirs in 1%?&.21@ in Paisley the
baillies nre found to be hearing a eivil dicpuite and a case of “4rublance”.

in 1595 and 1&96.319 In cevtain other hurghs the assive as o judieial

214 . Aberdeéen N Burgh Recopds XIX, 337, 2?3.

211, .. their "eragis® o bo put in the "gowfis”, to vemain in the
Tolbooth 4411 next Sunday, then 4o go before the procession af
high mass and of'fer two candles, asking forgiveness of thoae
attacked, of the baillies and community snd to find coution -

Eenneﬁy, nale of Aberdsen 1T, LEY (1540 .
212, dvia. { Q%S" 213,303d. 405, 487 (1554, 1561,

234 o ﬂbayae&n HE Burgh Reeoxde XIX, 9%. “15. ibad. 96,
216, 3bid. X, 1, 217. ibid. X611, 599 (1567).

218, Glosgow T, h, 8. 219. Paisloy 161, 170.
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institution flonriched untll well 1ato the soventoonth century. Rirkealdy
and Dunferaline hoth had courts of trublence {“owrine furbulantic’) in
which a simple direct Justico wae adainistered in an mssine of nelghbours
to those who had disturbed the pence of the burghal comaunity. Thus
where o man troubhled his nelgbbour and efterwvarda, being put in ward,
broke the lock of the tolbooth, the assine ordered hin ¢o restore the

lock "als gud as thai war®, pay a fine of eight shillings, resainiog in
ward $311l this was done; and threatened that if he repeated the offence,

aay

ho would lose the freedom of the burgh and be baniched. Again where

two men were oharped with Mighilng, the aswize convioted both, but willed

the baillies "to reduece theme all to friendschipp and caus then drisk

221

topiader” . &5 Inte as 1643 aseizes try twoe cases of winoy aseould

: ‘ ” 228

desovibed ao "pyot" and both conviet end fine the of'fenders .'£ ‘
To the maglatrates of cortain burghs royal comnissions of

Juotledarvy were sometiues granted for gpeecified purposes, Thus fhe

provost ond balllies of Aberdcen were constituted Justiees in hoc parte

im 1596 for the suppression of w:i'tssshes‘é‘?j

284,

aa were thowe of Hirkesldy in

1604 o Irvine recoived comaiscions oy such trivial offencos ns

25

2
Povhrie” (thetd) and reset. In such csses,; of course, the whole

procedure wns modelled, so far ac the looal anthorities were capable of

220, Rirkealdy 813 of, Dunfermline Burgh IX, 25,

Eglo m@wt ‘329 222. ibid. 195"“6«
223, ppalding Club Wiscellany 1, 83 et sqg.

22k, Firkeaddy 15k, 229, Jrving 52, 59.
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it, on that of the Justice Court dtoelf, however minor the offences

might be. Comissions contoined varrant $o olte “ane apels to sufficient
novaer of the eald burgh and foure half'fis about lest suspect that best
knowis thoe veritie in the said metter ilkane undey the paine of fourkie

pundis’ e 226

Bat although suech tadale would always be by Jury, it is
wore thon donbiful iF the procedure folliowed in puch temporary tribunals
reached the degree of eloboration to be found in the Juatice Court by

- 1690 or if anything sppresohing wniformity was attained throughout the
country. Thus at a Juedice Courd at Inverness, in a 4trial for murder,
in 1614, presided over by the haillies of the 4own, the Jury vetirved and

227

examined the witnesses alone, a highly irreguler procedure which seems

228

%o have been hahiﬁually followed in the Inverness courts and was not

unkaown a&sewnere. @9 - fuech commizsiors of Justiciary moy have served to
prolong the enploynent of Jurors in burgh courts as auch, for oxauple,
in Invernesn and Hivkealdy. But the main trend in burgh organisation
in the seventeenth eentury is of o oconcentration of authority, both in
Judicial and administvative matters, in o small selfeperpetuating caucus
of the wealthler burgesses, The change may be Pittingly symbolised by

o gquotation from Selkirk, once a stronghold of burxgh denceracy. By

226, ihid. 227. Inverness 122,

228, ibid. 71 {The Inverness megistrates also clalsed %o be Shoriffo
within the burgh, & claim which the Sheriff of Tnvann@as naturally
dieputed - ibid. 166, 77).

229, Carnvath xeis 13 Kennedys fonnls of Abevdeen T, 86; Stirling 26;

w E&lﬁ'ﬁ 3::{' 3?70
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1700 municipad affaire there are po openly the preserve of the promperous
that Yas they deoveape in thelr cubstanee (they! are tummed wuh from
being counedllors and always those of $he grestest substasnes brought

in® ,'?'N in o case appealed o the Justiclary Conyd in 1703 the acvused,
who hod heen convioded of assaull ond wounding by the napgistrates of
Fddnburgh, olnined that on such o charge they must be tried by a Jury.
The courd ovrdered thet information be laid befove 4t ag 4o the current
practice in igforior courts in cagss of comparsble geavity. This
showed that "in the royal burghe, the town of Ayr alone excepied, such
Inntences of the interposition of Jurles had seldon o never awurmﬁi”;‘?ﬂ

#o fast had the memoyy of the hey-day of {the burph assize faded.

251, B.T501; of s TiEhT,




ITi. Baron Courts

faron oourks 400 vere, Lilke buwgh cousts, the meetingeplade of
the whola commnity, vhore evary kind of question offeoting the well-being
of the lznmzme s brought for declision,  Thers wos no hoxd and Pest L
botveen odudnisteotive ond judlelel mottorsy oll wore the converyn of
this goumme fopam,  Attendance od the court off the boxon op feudnd
superior wos port of the veturn made by o vassal Por his lond holding,
Juast an the boxon in turn owed eudt o the shepddd oourt in th