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OUMLINE NOTES on Fhal. UHESLS Dy Jede 134 ‘im.q;mua{‘e.; '

PUNTSHHEND AS APPLIED LY DHE ORDIN: ALY CEIMINAL c,omu'{;s. -
From 1400 %o L?‘ls'/ o __:‘;;

In bime the study covers what might be called the first period of
weottiloh LO‘{ . history (the second period being from 1747 to the
present day). 74? formed a watershed in Heobtis h socilal,

politicai and, le al att 1udem'3n the same way as)1945;was a

watn*“hou in British atblbudcu, and this study}is,an aLLompL to
mﬁéevtaiﬁ the scope, range and nip] ication Ol punl hm@nb as

applied by the Beottish courts in th»Ilrst period,

The pmiﬂgipa}_typeSQQE Court have been'sﬁudiedland the sentenaing&
patberns have been noted and related o the ovéréll piqturef
SWhile uhOiv_aro manv published court fecofdﬁ and éléé a nunber of
works oun punL,hmenL it islconsidéred that the coufh.redords are
'1ar@ely_self:¢ontained and nmt\particulériy‘di:ecﬁed to a study

of senbtencing, -The works .on punishmont deal with. the principles
of law and exccptional cases rather‘than‘the owdinawy,punishmentﬁﬂ

actuallyvipflicteﬂ by the courts,

Proceduﬂal'and pclitical.influencea have been noted briefly to

ascertain how fqr they aflfected the besic sentencing pattern,

The punishments divide into (1) death (2) personal (3) monetary

(&) property and (5)‘re$tri¢tion of freedom. L
‘(1) Q{tiﬁ) The most general‘form was henping bub therve were

CTGaD d'”f erences - behoaulng was tandavd for‘siaugbtﬁr,
and Lrang11nwb( ad burying the bndy) for unnatural. crimes
;Dop@ndlng on the degree of oubrage, chrequn&lng'de%rees
of personal pu unishments could be added to ’t;]:ie'filer;vb]:x;rse:m"ae1’5.(5-(:‘;‘-'."Av-l;j
(2) BERSONAL There was ajcomsidefableirange of personal. punish-
iments and in “the ca 1@&&&5 of senbences péjsonal’pﬁﬂi%hments
ranlk afbow death monbcnccs in sev&riﬁy. beme Lorms
(esg. mubilation) eould:be ampllod boforn or afbter death and

there was a def Lanc gwaduabed rcale of combinations of death

and//
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-dishonovr of the crime.

HONETALY punishments were common - j3nbw9 assythmnent. caubionary

were loss of burgh freedom and oublawry which, although not

and pewsonal punishments, according bto. the severiby om

i
i
1
i

Obljbdtioﬂﬁ - as a general rule, the other penaltles were

o

avoidable by paying L”Lher a fine. om oompcnsntlon cr boths

oAy

LHOPLERTY punm;hmenﬁs were usually incidental to death or personal

punishnents (e.g. escheats, forfeitures) bul in a special class

directly propoerty punishme_nts9 had a severe property effect as
their principal indirect vesuli.

REGPRICTION OF PREEDOM extonded to imprisdnmﬁnt and banishment.
In both a definite course of development is seen ~ from a
custodial to a punitive aspect in lwmprisonment, and Lrom
expulalion from Scotland Lo a direct order to go a definilte place,

in banishment.

The principal aim of punishment was delerrvent, but, especially in
i i b % 9 i D

the

aearlier peviod, bthere was a sbrong c¢lement of retribubion present
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INTRODUCTION o

1. AIM OF DL STUDY.

There is & consgiderable amount of published work on the
substantive criminal law of Scobtland from the l4+h century
onwards, but there is little information available on the
actual penalties (as opposed to the possible penalties contain
:ed in the statubes) imposed by the principal courts. There
are a number of court records published, but each record tends
to be self-contained and in the wvarious introductions no
attempt is made to note in detail either the actual senbences
of %hat particular court or to enguire 1f there was a sentenc-
ting pattern, or albternatively to relate that court's senbence
to the sentences of other courts, the writers being more

concerned with procedure and Jurisdiction.

Other writers (e.g. Maclaurin and particularly Arnot) do cover
sentences but they are concerned with exceptional cases and

sentences, rather than the normal or every-day senbtences.

This study is an abbempt to answer the following questions
(1) what was the usual penalty for a particular crime in a
particular court at a particular time (2) what range of
punishwents was used by the various courts (%) what was the

aim of punishment at any given time.

Certain subsidiary questions arise - (a) did the form of
procedure have sny bearing on the penalties (b) were women,
minors, ingane persons, or elderly men treated differently
in sentencing than men of Ffull age (¢) to whet extent did

political considerations affect sentences.



INTRODUCTION .

2, METHOD.

(a) After consideration of various methods of pursuit, it was
decided to note (1) how each crime was punished in each

court and (2) how each punishment was used by each court.
Although this might result in a certain amount of repetition -
the one case would be reviewed twice - once Lrom the aspect
of the crime and again from the aspect of the sentence, it
was thought that this course would give the most comprehensiv
cover of the subject.

(b) Tor easy relference, each court record was allotted a
letter of the alphabet followed by the page. In some cases,
the year has been added. In the case of the srgyll Justiciar
Records Vol ITI Mr. John Tmrie very kindly gave the writer
notesg on the punishments inflicted by the court in bthe period
17051742, prior to publication of the work by the Stair
Soclety. In this the writer adopted references based on The
month and year of the case, i.e. a case decided in August,
1710, is refered to as "8/1710" as the pages were not selbtled
when the court was noted by the writer. Where there is =z
sequence of page references from the same book, the letter
has not been repeated with each page and the nearest precedin

letter applies.

5o GLNERAL.

(a) All references to money are iﬁ Scots currency unless
otherwise stated - the very few wveferences o pounds sterling
have "SBtg." added. It is outwith the scope of this. study
to relate the vélue of the fines and cautionary obligations
to the purchasing power of the money at any period, although
this information would have bheen useful to give a completbe
plcture of the force of the monetary sentences. An excerpt
taken from Pinkerton's "Esgay on ledals" is given in an

attempt to relate the values.

() //



INTROLDUCTPION,

%o GENERLL (Contd.)

(b) The Burgh courts have been omitted from the Frodedure
notes as the Burgh court records do nch show such detall

regarding procedure as do the other courta.

(¢) The hdmiralty court records (in their published form)
show only one thefl case whose senbtence was the standard
hanging and whlle this has been noted, it was considered
unnecessary to make any other references, The Bailllary and
Stewartry Courts, the Commonwealth courts or. commlibbees and

the Church courts are. excluded from this sbtudy.

(d) In the conclusions, reference is made to the early,
middle and later periods. The division 1s certainly not
rigid and 1s purely for convenience to describe trends in
general terms. The early period can be Laken to cover from
1400 vo 1550, the middle period from 1550 to 1650 and the
later period fxom 1660 to 174%7.

(e) The conclusions arve given at the end of each crime and

punishment.



RELATIVIE VALUE‘OF SCOTS AND ENGLISH POUND.
(From Pinkerton's "Bssay on Medals" Vol. 1. p.444, London.1808)

Till 1355 equal.

About 1390 1 English was value for 2 Scotd.
" - 1 "t ol W
1] %ﬁ:gé ;} 1 " Z)% i1 ‘
] 14'67 ’]_ " 4] 5% 11
R LY 1 " " 4= " (gold)
1544 1 " " 4 " (whole coinage)
it - 1 # i 113
1 :]Lg?(ﬁ) %. 33 i (? H
Ryl o] o
it [} 1] 1% it
B “ N S
" 16(31' 1 1 4 it ].2 1t

SOOTE CURRBNCY.,
Abolished at Union, 1707

Beobts currency was one-twelfth the value of LEnglish for qulite a
hundred years before the separate colnage foy SBcotland was
aboliwhed; thus £100 Scots was only equal to £8: 6: 8d.sberling
or &1 Bcots to L/8d. sterling, or ls. HBeobs bo one penny
gberling. The following table gives the Scobs currency:-

2 pennies « 1 bodle . = one-gixth 1d. sterling.

4 pennies or :
2 bodles = 1 plack = one-third ld. “

6 penniles or ’
% bodles =1 bawbee « one-halfpeany.

12 pernnies or
& bodles or
2 bawbees w 1 shilling

4

one penny.

13 shillings and . _
4 pence « 1 merk « 1is. 14d. sterling.

20 shillings = 1 pound - ls, 8d. n

The bhawbee or bable was first coined in the reign of James V.
of the value of 6d. Bcotsy and when its equivalent in value,
the English halfpenny, ceme Iinto use, and the bawbee had ceased
to be coined, the name stuck to the equivalent coin.

ORKNTY AND SHETLAND CURRENCY.

Angel . - £5: 63 8 Seotg.
Dolour (dollar)- £2:15: 0 SBcots.

Guidling)

Gulyeoun) - &l: 4: O 3ecots.
Gulden. ) ‘ ‘
Ure ~ nominal value.

Yopindale ce 2 pulden.
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SJURTSDICTION o

.
It is considered unnecessary to novte the jurisdiction of the
goﬁrtg in detall as there are a number of published works which
cover the ground in depth, bubt it is advisable to note (1)
certain points which. are made in somé médern works which in the
writer's opinlon are nob bqrn@ out by the texts and (2) debvails
of the jurisdictlon of the Orkney and Shetland Courts.

1. Polnts of disamreement.,

(a) Baron ﬁéﬁft poWérso ,
Th is naintained by*oné,iearned‘writerlthat in criminal actions
(:i._.@0 mupder and theft) ﬁhe entries are so brief thaet no
information can‘bé gleaned as to proceduré -~ "Ghe reason‘was' 
twofold ~ in the first place the penalty was death - if the
accused was founé guilty he was hanged, and in the second
@iace the procedure itself was so sunmary that no fuller entry
could be given". This text ig'noted iﬁ some detail below? but
it must be stated thalb the records do nob support the observm
:ation that death was (&) inevitable or (b) imposed by the
baron courts, even at the time of the Cérhwath record, whabeve:

may have been the position earlien.

{h) Burgh Couxrt HoOWwers.

The texbs and commentaries conflict to a certaln extent on the
quaestion oﬁ jurisdiction and- the conflict arises parbtly becaus:
individusl towng obtained Jurisdicbional rights over and above
the baslce burghal power ~ e.g. sone town. maglistrates were
gquated with ﬁh@riffsQand in other cases the ltown recelved
righﬁs of justiciéry, all of which are reflected in the nature

of the crimes and thelir punishments shown in the court records

1. Carnwath: Intro. ciii.
2. See Theit p. a3
%o Hopeo. Lo 54 7



JURIGDICITON (Contd.)

(b) Burgh Count powers (Contd.)

However, in legal theory the basiec and earliest form of burgh
’jurisdiction (1) execluded the pleas of the Crown (and of
course btreason) which if they occurred in the town were to he
held until the Justiciar arrived (2) could include power Lo
punish murderers and thileves capitally if given in the burgh's
charter - being bthe traditional powers of pit and gallows,

and infangthief and outfangthi&fe'

This is taken to mean, not general powers of killing murderers
and thieves, but only those btaken wedhanded or with the

; . Lo
articles stlll in thelr possession.

- The Burgh could kill such criminals, but murderers and fthieves
not taken vedhanded had to be kept until a competent (king's)
Jjudge arrived - usually the sheriffz but éometimes the
Justiciar.

However, while bthe forvegoing is the accepted legal analysis,
the court records in facht make 1little or.no reference Lo a
redhanded capture and where they passed deabth sentences, the
accused was hanged simply on the strengbth of belag a thief

or nmurderer, irrespective of "the fang".

How Ffar a burgh court with basic burghal powers could impose
a death sentence where the element of redhand is absent is a

debated point.

Murray astates that "there ave many examples in the burgh
records of death sentences passed by bthe magistrahes"eé Thia
is true, bul each court nust be examined separately., because
it is found frequently thabt where the court did pass av

death //

1. Balfour. 5%, 58,

Hopes T. 5. 7o

R.M. 62/%. repeated Balfour 503,

LGB. LX¥IV. %6/7 and PC LI.185, but contra, at least atb
first sight. PC XXXIX p. 180,

Hope VIIX. App. Be5.

I1. 508,

NS
o

o

- ®



JURISDECTION (Contd.)

(b) Burgh Court powers (Contd.)

death sentence (again irrespective of "fang") the court's

[
powers were supported by an express commigsion of justiclary
or. alternatively tho court claJmed re*aljuy powers in

. =
addition bto dits bava burghal powers

If all such courts ox instances are discounted, then not one
of the records noted showa_deabh sentences pasged by a basic
burgh court, whether redhanded .or not. ‘The stebement in
Scottish Legai hJsLory (p. g87) Lhdt "$hieves and adulberers
were hanged snd w1bchcs burnb" 18 not borne out by the
records of bhasic burgh courts. - Buch gentences only
occurred in towng whose basic powers were supplemenbted in

BOME WAY o

In the actual record of the Aberdeén Bufgh Court, no mention
is made of capital senbences, Professor Croft Dickinson
congldered that dealh sentences were pasgsed bubt stated that
capltal senteunces (e.g. for murder, theft etc.) would not be
entered in the court recomrds bhecause the records were more
concerned with (1) noting bthe financial return from fines
and escheaﬁé'and (2) keeping a record of persons banished in
case they rebturned before the.seﬁteﬁce expired, Capital
gentences were of less Interest as once implemented no
further entries would be necessary. But it is submiﬁﬁgd
with respect that this is too sweeping, as
(1) capital sentences in the other courts were freguently
followed by escheat of moveables and so some entry, if
only for escheabts, might be expected, and
(2) other Court (including Burgh Court) records, meke no
gsecret of the capital senbtences when they were imposed.

LIt/

le g Ayr & nttrlqng.
2. €.8. Glasgow or Sheriff powers, e.g. Edinburgh SLH.387.



JURISDICTION (Contds)

(b) Burgh Court nowers (Contd.)

It is submitted that capital senbences were not omithed
deliberately in Aberdeen; and their absence is explained on

the grounds thab they were nobt imposed.

16 is suggested, thefefore, that the basic burgh court had.
no power to pass death sentences (except again in legal
theory whefe the person was btaken with the fang) and in The
lavger towns bhe obvious need o0 pass death gentences had Lo
be supplenented by express granbts of Jjusticliary or wvegallby

DPOWED'S .

If the texts are studied, the Stirling burgh record clearly

showg the special grant of Jjusbiclary power.

Curia Jus sticliarie supreme domlne nostre Regine, tenta in
pretorio burgl de Striveling per prepositum et ballivog

eiugdem, Justiciaros in hac parte conjunctim et divisim,
specialiter constitutos.’

Queen Mary appointed the provost and bailies of Stirlingas
Jher Justices to punish Gilbext Colterar taken redhanded in
the thetft of a mare, and to hold a Justice court for TGhe

k5
PUNPOSE

The references Go the boun executloner requlire consideration
as Stirling had its own execusioner and vhat abt a later date
than ﬁhe'jﬁﬁticiary caseé and so aib first sight it might
appear that the Burgh Court had power of deabth apart from
the speclal mandate, but the records of this perlod and labe:

do not show that bthe powers were used.

1o 2,42, 15"?6, also ) ’

Curia justiciare burgi de Striveling, tenta in prebtorio
dietl burgl per Alexander Forester vicecomitatum dicti
burgl - Z.24. 1525, -

(other entries were headed ~ Curla burgi de Striveling
tenta in pretorio dicti burgl per p repositum et ballivos
elusdem) - Z.2%, 1525, also S -

1{!0501 15"’7/8, :7;1- )50 1)["8

2 Ze7l. 1555/7 - Ayr recelved a smmt]ar grant of Justiciary
rights. MNMurray Il. 504,



JURISDICTTION (Contd.)

(b) Burgh_ Court powers (Contd.)

Two late achs refer o executioners:-
Thomag Grant was appolnted executlioner of the town and he
could not leave the town withoub the consent of the
magistrates, under pain of death.’
John McMorran undentook to act as hangman within the burgh
for the rest of his life. In vreburn, the town would give

him a peck of meal weekly, a suit of clothes yearly and
free house.™

A posesible explanation of the office ig that bthe execubloner
was responslble for "execubing the sentences of the couri"
which need not have been capital sentences. He was respon-
tgible for scourging, branding, mubtilating etc. and for

carrying out the other personal punishments ~ indignities et

In the labter records, acbual death senbences are not mention
ted but the threat of death is given periodically - o

support decree of banishment,

In a theft conviction, bthe accused was sentenced Lo public
indigonity and banished, under pain of death.¥

But no case ig noted of its enforcement in the burgh courbs.

(c) Clagsification of Crimes.

Tt is noted thal in their dlscussions of jurisdiction of
lower courts some modern wrlters divide bthe cases before the
court into civil, criminal and quasi criminal and they
consider only murder and theft as properly criminal &

They treabt other crimes (where mentioned, as they tend %o
refer only to assaults and deforcements ) as quasl ceiminal

and even on cerbain occasions, as civii &

It is submitbed that the limitetion of c¢riminal causes bto

murder //

1. 4:170, 1633, also
Z2.205/6, 1652 - g reference stabted that the execuiioner
‘had to go Go Culross to atiend a Justice court.

Y,16l. 1699,

Y. 54/5, 1662, also

Y.90. 1674,

Y.9L, 1695,

te Aberdeen burgh court: Intro. cxvii, cuxvii.
Carnwath: Intro. civ.
Intro SLH. p.3b3, %54, 376, 387,

5. Intro. SLH p. 354, 387,

e o

NN



JURISTICTION (Conbtd.)

(¢) Classification of Crimes (Contd.)

nurder and theft iz too sweeping -~ not only does 1% exclude
all the wvast range of statubtory and administrative contrav-
tentions but also common law crimes, ¢.g. asgaulb, Sroublance,
deforcement and breach of the peace, all of which were

punished by the criminal courts.

A gtudy of the punishmenits imposed in such cases shows thab
they were certainly regarded as criminal, and while they did
not carery a capltal sentence (which seems bto be the criterion
by which the writers classify thelr criminal acts) the
offenders of the "guasi criminal® cases were punished by
obther forms of sentence in their bodies, poods, freedowm snd

standing.

The classificatlion is not found in any of the institublonal
writers nor in the sources of law, and furbher the guasi
criminal acts arc ineluded in the criminal headings of ,among

others, Reglam Majestabem, Balfour, Hope and Mackengie,

It is true bto say that a distinction was nobt always nade
between achs of a criminal nature and acts of a delictal
nature (for which damages or assythment nmight be given)

and that a statube or court might penalise with the force

of the criminal law, acbs (e.g. insulting) which todsy would

be satisfied by a c¢ivil acbion of demapes.

(2) Notes on Orkney & Shetland Courls.

The Court Books of Orkney & Shebland show the sentences ab
an interesting time, The Shetland Book covers the period
16021604 and gives a different plcture from the Orkney &

Shetland Book of 1el2~1613%,.

1. eog., defamaltion and certain sssaulbs.



JURLSDICTION (Contd.)

(2) Nobes on Orknevy & Shetland Courts (Contd.)

Following the political upheavals caused by the first and
gecond Farls of Orkney and the re-assertlion of conbtrol on
hehalf of the Crown by James,Bishop of Orkney, the Frivy
Council ordered the Court in 16LL to apply Scobbtish Law and
to refrain from applying thelr existing Law which was a

mixture of Scotbish and Norse law.

The Court Book ofk1602w1604 ghows a c¢lear picture of the old
law wlth a very stirict pabtbtern of penalties in assaullts and
defamations, and also to a lesgser extent in thefts., There
was & definite scale of monebary penalties for the basic
crime and its aggravabtions. This rigldity in senltence stem
frrom the early mediaeval system seen in Regiliam Mejestabem,
and uvltimately from the fixed penalties of the custom law of

the Celtilic and Teutonic Ltribes.

The 1612-13% Book shows that the Privy Council's order was
obeyed and the sentences were quibe different from the
earlier period - the sentences corresponded generally speak-

ing to the senbtences of similar mainland courts.

es

So far asg Jurisdiction is concerned, the two Books glve
details of the Judge's power. In the 1602--04 Book, the Barl
of Orkney is descpibed as the Jjustice general and sheriff
principal of Orkney & Shetland and the ballie principal of
the regalities thereof, while the Court book of 1612-13 isg a
collechion of the proceedings before the Bishop of Orkney in
his capacity as Crown "Gommissionér, Sheriff and Justice for

Orkney & Shetland",

The powers exercised were basically those of a sheriff.




There i1s congiderable published information on courh
procedure, the most rTecent being Frofessor Willock's gtudy
of the asgilze, and it is therefore unnecessary to note in
detalil the processes obgerved in the various courts.
However, it is thought that a brief note on procedure would
be relevant, parvticularly bo enguire how far procedure
affected punisbment, e.g. was one form of process more
1likely to result in a convietion or a particular sentence
than another form, and also how far the different forms

of prosecution effected the decislions av sny one time

during the period under review,
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1. JUSTTIGIARY GOURE,
PATRE 1. 1488-1650.

(a) Irosgeution:

Th@‘entries'dmring,themearljmﬂb'p

TV and James V do not give any information
The entries state simply that A. was convie
4 .
sar erine. Vhether he was accused by private
the king's authority is nobt stated.
The wecord begins to give debtaills

after 1558 and at thiw-pexiod-the prosecuti

privately by the injured or by the Lfriends

2
the slain person.

influence to appear for thenm.

The first appeorance in the court records

2
advocate 18 on 6th dune, 1564,

. s .
made bo official prosecubion on oocasions,

with private prosecubtion in the one

However, it is c¢lear that until o,

‘wag limited Go actlons in which tThe crown

diréctly and normally the

(i.e. injured in body or purse) or his
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frequent and sole prosecution by the crown

The wecord becomes Progress

period from 1568 Lc 15 96 it is: seen that
by itself and prosecutién
Jointly had become almost equally
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1e JUSTICIARY GQURA,
PART 1, 1488<1650. (Contd.)

rrocepunz, (Contd.)

(a) Prosecution (Contd.)

Prosecution by the King's Advoecate covered the whole range
of crimes, but in treason cases hig prosecution was
excluslive. Witcheraft cases were normally taken by the
Grown, but Oeaasiénal instances occur of joint Crown and

private prosecutlon.

In certain cases, reference is made to the fact that the
progsecubion was made at Tthe special demand of the king or
the mecreb ccumci3°/ It is notlceable that acguittals do
pccur in such cases even in the face of threat of proceed-

2
rings for wilful error if the assize acquitted the asccused.

Private prbﬁecution at this time ap@iied to & much narrower
gphere and was almost exclusively limited to crimes against
the person - murder, slaughter, assault ete. It is noted
that the highest percentvape of acguittala occours in this

Broups

The subseqﬁent”@eriodﬁkshow 2 almilar pattern;ibut Crown
prosecution becomes the normal and most frequent forme.
Joint progecution cerbainly ocours, bub it was lessz Irequend
and private prosecution remained 1imitea to'personal erines
although even here it was less frequent than Crown and join

prosecution.

Torgery, verjury and withoeraft were taken exclusively by thi
King's Advocabe in addition to treason and sedition. The
other crimes (including personal erimes) were prosecuted

more o less.equally by bhe Crown and by Jjoint action.

1. B.17, 87, 108 etc.
2. B.87, 108, 392 etc,



PROCEDURE (Contd. )
1ls JUSTLCIARY COURT,
PART 1. 1488-1650 (Contd.)

() ?rosecutiog (Contd.) -

It must be stated that in many cases in all periods
A ]

exceplt the last (1624-1640) no prosecution is glven,

and 1t is impossible bo say whether such cases were

prosecuted by the Crown or privately, or both.

The variabions in the form of prosecution did not

affect the sentence in sany way and bthe sentence patterns
are apparent irrespective of the method of prosecution.
But while acquitbals are frequent in all forms of
progsecution, they are noticeably higher in pwrivate
prosecutlons.

(b) Hearing.
(1) Assize.

frtectfiept by

The normsel form of heariung was before a Jjustice ox

Justlces and assize.

During James VI's relgn and--afber, the record shows
that the assize decided almost every case which xeached

a Tinal decision.
The terms of gullt and ilnnocence are interesting -

The usual description of gullt was thab the. assine

found the accused "fylit-and culpable®. "RyLlit"
implied a sense ‘of moral stain -~ defiled by wullt and

in one case James ﬁI ordered the prosecubion to
ascertain if the accused were foul oxr clean of the

crime . Thase are the same terms used in a case relabing
o diseése «~ a ghip was qué&anﬁin@a until the secret
council kunew if the crew and passengers were foul ox

clean of the pesto/

ds Ba3026



TROCEDURE (Contd.)
1., JUSTICIARY COURT.
PARD 1. 1488-1650 (Contd.)

(h) Heafinm (Contd.)
i ssize (Contdi)

The same concept is seen in the descripbtions of acquittal -
~coused was found to be clangeit (cleansed) innocent

. 4
o oavnults

Acquittals occurred quite frequently in all periods, butb
they are particularly'noticeable during the first part of

James VI's reign - 1B68-1596,

In this connection the operabtion of threats of wilful errox
is inbteresting. In theory, this threat was necessary to
counteract the real or alleged partialiity of the assize,
and the prosecutor could threaten the assize with proceed-

tings against them for wilful error if they acquit the

~accused.

Actual wilful error proceedings were most frequent in the
earlier period (1488-1542) and the standard penalby was
imprisonment for a year and a day and furether, during the

. 2
king's pleasure.

During the reign of dJames VI, however, threats of proceed-
sings were made usually when the Crown advocates were
pursuing. It is interesting to note that during the Lirst
period of his reign (1568 - 1596) in spite of bthe threats,
there was a substantial number of acquittals in such cases-
jﬁst under a fourth of thfeat cases were acquittals -
including some where the accused had oonie sed.

One of the actionsg for wilful error in acqulbtlag &

witeh wss heard before the king and the gecret council -

the assize placed themselves in the king's mercy and

pleaded that they had acted in Lgnorpnveq The king actec
nercifully and absolved them publicly from all penalties?

].‘B.909929155 6‘13(3. Col‘l‘) @'b(}a

2. A 148, 165, 203, 219.
‘B < PVAJ'I!' [ . )




PROCEDURE (Contd.)
1. JUSTICTARY GOURT.
LARD 1. 1488-1650 (Contd.)

(b) Hearing (Contd.)
(i) Assize (Contd.)

It ie plain that the threat was used as a mabtber of exped-

tiency by the Crown office and usually followed a prewvious

confeasion by the accused. ~The threat cbuld also be made

in an exceptionally serious éas& irvespective of confesge
4

tion or if the facts appeared (Ho bthe prosecutor) to be

beyond doubt.

It is noted what while the threals of proceedings for wilfu
error are made frequently, actual proceedings in the mlddl
and laterperiods arve rare and of those which avre nobted,not
one assizer accused of wilful evror in acqultting the

acocused was ever sentenced to a punishment.

ihe aeccused or progecubtor conld challenge any member of bh
asgize on the grounds of partisl counsel, i.e. if it wazm -
thought that vhe as@?zer wauld not mive an Iimpartial veps
sdict on the evid%ac@a The usual grounds were variablons
onn the them@é of relavionship to the accused or pursuer oy

elpe deadly feud boxna by the assizer bto the accused.

In one case the assizer objected Ho serving on an asgisze
in a slavghbter actlon because his counsclence would nob
pemmlt him to condemn another person to death, which he
would have Go do if he Ffound the accusea'guilkya’

Certain cases occur of Parliament acting as a CUourt, bub
in proctice the Jourt of Parliament only heard some
treason casés «-it is hdbeworﬁhy’ﬁhah,ﬁhere were congidere
sably fewér acquittals in bthe rarliament vreason cases '

than //

1. Be2BHe



PROCEDURE (Contd.)
1. JUSTICTARY COURT,
PART 1. 1488-1650 (Contd.)

(b)) Hearing (Gonbd.)

(1) assize (Contd.

than in treason cases heard by the justieiary court (where
the rate of acquitbale in treason was relatively high).

The king's Advocabte produced the summons which was read
hefore the king and the Lords of the Articles who were aske
sed if they found the summons relevant or not, and on btheir
declaring that they did so, the Advocate led proofl before
the Lords of the Articles who gave their findings and
finally the summons, proof and deposibtbions were considered
by the king and the whole of the threc estates, who declar-
ted the guild or innocence of the accﬁaed and the whole
Court of Yarliamen®t gave the senbtence. In these cases the
doom pronounced by the dempster was standard - forfeiture
vof 1ife, lands and goods. The principle of the asslize
giving not mevely the wverdict but also the senbence was a
relic of the old system and is also seen in the eawly

records Of the lower courtss
(11) Non-asgizes
Some cases make no refervence to dssilze - implying that the

Justice deslt wibh the hearing either on his own, or with
assessors.  Bub nothing can be sbtated definitely snd the
abzsence of a reference to the assize could stem Trom

differences in reporting rather than procedure.

However, in cases where the accused confessed, the Justice
could sentence without any further enquiry, although
normally in such cases the scoused was tried by an asgize,

notwithstanding his confession,




PROCEDURLE (Contd.)
1o JUSPICTARY COURT.
PART 1. 1488-1650 (Contd.)

(b) Hearing (Contd.)
(i1) Non-assize (Contd.)

Againg, some could be acquitted without a trial, if the
defence was clear - e.g. slaughter of an ouvtlaw or letters

of remission from the king.

In some cases bthe accused was asked 1f he would submit to
the king's will orabide the trial of an assize. In

almost every case the accused chose the king's will.

The accused could confess Voluntarily and place himself in
will and in one case the accused placed himself in will,
subJject to the provigion that his 1life would nol be in

'
danger.

In the will cases the standard penalty imposed by the king
was banishment, and it is failr to assume that the person
who placed himself in will knew this and ook his chances
accordingly = which would be preferable to the death

gentence he might well recelive if he went to an assgize.

The question of the burden of broof of innocence is
interesting - In one case it was mainbtained thab,according
to normal practice, 1f the accused was not cleansed of
gullt by certain knowledge, he would be presumed guiltyt
Such references are few, but another simllar rveference
occurs in the Burgh Court recordéﬁ amé it would appear
that the presumptvion that a person wag innocent until he
was proved gullty did not apply. These references point
to the applicabtion of a quite opposite principle but it is
not possible to maintain a definite stand on this view,fox

the present at least.

o Cat00,
o Bo271,

1
2
3, 1.158.1697.



PROCEDURE (Contd.)
1o JUSTICIARY COURT.
PART 2. 1661-1747.

(a) Prosecution.

The pattern of Crown, - Joint Crown and private, and solely
private prosecution was maintained, but while Crown and

~ Joint Crown and privabe prosecubtion occurred in approximatbe
:ly equal numbers in most crimes, private prosecution was
much less frequent except in the early period where in
glaughters and assaults it was the standard form of

prosecution.

Again Crown prosecution was exclusive in treason, sedition,

forgery énd witcheraft.

The informer could join the action as co-~prosecubor with

the Lord. Advocabe.

Mony cases in this period show the principal abuse which.
the prosecution sysﬁem ofkthe time had created. After
the pursuers had ralsed their summonses,‘they‘coula have th
accused imprisoned and then nothing further was done by‘ V
the pursuers.
Janet Richmond, FPrisoner in the Tolbooth since April,l654
for the slleged murder of. a child, there being no
~pursuer and evidence brought against her, she was set
free by warrant’- this was now 5th July, 1661.
(b) Hearing..
(1) Assize.
The uses and functions of the asslize were similar to those
seen in the earlier periods.
The prosecution statéd_their charge éﬂd the relevancy was
debated by both sides. If the Jjustice considered thaﬁ'the

charge //

1. Fo 3, 5, 11, 22 ctc.



PROCEDURE (Contd.)
1., JUSTICTARY GOURT,
PART 2, 1661=1747 (Contd.)

poisichonts atlousBopes.

(i) Assize (Contde)

charge was relevant, he order@d the charge to pass to an
assize. Evidence was lead by both sides before the asulae.
and the witnesses examined, Thereafter the sssize were .
enclosed to consider their verdict, and when this was
agreed, by a wmajority if necessary, they returned and gave

their decision by their Chancellor.

David Simpson wag convicted by one vote of the assize
for deforcement and he complained to the Frivy Council.
The Council ordered the bouvb to delay until they had
considered the position®- this is noted to be extra«
tordinary.
The acquittal rate is high - particularly in slaughters -
where the prosecution was private? Io is noted that in
treason cases during this period there was a very low rabe

of acquittals and that an ecquittal was exceptlonal.
(ii) Non-Assize.
If a person came in will, or confessed, the Justlice normall;

sentenced withoutv referring the case to the assize.

1o T 13/19, 37, 119/0 etc.
2. W33, ‘
3. Murder - slighily under half the progecutions resulted

in acquittals.
Slaughter~ over half - - "
Assaultcmsllgh 1y under " " "
Theft o " " i .ﬂ
Treagson- no acquittals - all convictions, with one
Ynot proven". o '

The other crimes had an acquittal rate of approximately
one-third of prosecutions.



PROCEDURE (Contd.)
2e ARGYLL JUSTICTARY COURT. 1664-1742,

(a) Prosecution.
Prosecutlion in this wvecord was either taken by the
procurator fiscal solely or Jointly with the injured - very

few cases disclose purely private prosecution.

Joint prosecution was only slightly less frequent than

sole prosecubtion by bthe procurator fiscal.

The procurator fiscal was a writer in Inveraray and it is

sbated he acted "in the king's interest".

WVhile the majority of accused persons were male, this
record shows a considerable number of female accused. There

was no difference in procedure or senténce.

(b) Hearing.

(1) Assise.

Mogt hearings make reference to bthe assize and the functions
of the assize in this court are the same as seen in other

courbts.

Particular referencé is made in this court, however, Ho
confessions by the‘accused‘m in almost every case the record
states that the accused confessed (made jﬁdiéial confession)
to the libel. There i1s no mention of torture, but it seems
hard to believe that every accused willingly confessed.to
his accusers. In some cases the accused, in splite of his

confession, was acquitted by the assize.

The assize gave a considerable number of acquittals - in
nurder the acquittals almost equalled the convictions (in
spite of official and Joint prosecution) and in the theft

cases about a third were acquittals.

The description of the acquithvals varied:

"Quit //




PROCEDURE (Contd.)
2. ARGYLT, JUSTICIARY GOURT. 1664-1742 (Contd.)

(b) Hearing, (Contd.)

(i) Assize (Contd.)

Quit free and cleansed of the crime", "quit and freec
because not proven" or "assoilzied because not proven"

were given. The reference to "not proven" does nolbt seem
to be an exercise of modern choices of guilty, not guilty
and not proven, but rather the assize's way of saying "notb
guilty".  In most, if not all references to "not proven",
"not proven® is coupled to "acquit", "free and quit" and
"assoilzied", all of which are equivalent to "not guilty".
In one case of adultery, the assize convicted the couple
but by a majority aséoilzied the accused from the punisbmen
contained in.the statutes. The Justice said that their

’

observations on the penalty were irrelevant.

In this case the assize were harking back to an older
system which is seen in the early records of the lower

CONDGS .

In sone cases the accused was acquitited by the assize in
splte of confessions to the libels:

In & case of theft of deer by shoobting, the accused was
acquilt by the assize but fined by the Justice 40 for
the judicial confession.”

In a case of murder and adultery, the girl was acquitied
of murder in spite of her confession and witnesses. he
procurator fiscal protested for wilful error, bubt no
action for wilful error is noted.? '

In another theft case, the accused was found by the assiz
to be acquit and free from theft, bubt found him fyled
-culpable and conviet of common bruit and open fame. of
being a thief and of great aad pregnant presumbions of
theft. Tor this he was scourged and imprisoned until he
found caubtion to lecave the shire.« : '

o Iol?o

o 1.109/0, '

¢ T.110/2 = wilful error, also I.1l21.
o 1.122/%,



FROCLDURE (Contd. )
2. ARGYLL JUSTICIARY COURT. 16641742 (Contd.)

(b) Hearing (Contd.)

(ii) Non-assizc.

In certain cases, the Jjustice acted on his own without

the assize, but the punishment was always fining.

Such cases tended o be administiative defaults, e.g.

absent assizes and witnesses, bubt minor crimes were also
s . . ’

dealt with by the Justice.

He could hear witnesses on hig own and act on their

evidence without an assizec

In one csase the Jjustice was asked o hear a plaint from

2
ane poor womane.

1. T.131 -« witness - £40.
1.10%7/8 - &£10.
Also
Assault - £50.
£12 assythment. 149,
Theft - £10. 121.
Killing kipper fish = £20. 14, 15,
£10. 14, 15, 91, 95,

Blackcock - £20. 14, 15,
Salmon. -~ £10, 14.

I3
[}

Roe deer. £100. 14,

2. I. 149,
%0 Lo 126,



PROCEDURE (Contd.)
3. SHERIFF COURT., 15151747,

i

- (a) Prosecubion.

Public prosecubtion or prosecution at the instance of a court
prosecutor is very rare in the early record. The standard
progecution was by private action - some actions could be
instigated by royal letters, but the actual aétion was at the

instance of the private parties.

The poslition changed complebtely in the later wrecords where
the prosecution was almost entirely at the instance of the
procurator fiscal. Joint sction is nobted but it was

infrequent and private prosecutlion was rare.

(b) Hearing.
(1) Assize.
The procedure of eanquiry by assige is similar to the other

courts,in the early period.

If the accused denied the charge the agsize left the court
and heard the witnesses themselves oub of court and having
been "sworn and ripely and well advised, delivered and

entiered the court again" giving their verdict by the chaa-

cellor,

The assige heard all the btheft, assault and slaughter cases
and they also heard many c¢ivil cases - 16 ig noted that they
left {the court in such cases also, G0 hear and cousider bthe

evidence,

The later periods show normal procedure with hearings before
the Sheriffi-depute and assige. Acquittals occur, butl

infrequently.
(i1) Nom-Assizy.
But not all cases were heard by the assize - some were heawrd

by //




PROCEDURE (Contd.)
SHBRIVE COURT, 1515-1747 (Gontd.)

DATMAE R

s

(b) Heaying (Countd.)
(11) Nonwdssize (Goubd.)

by the Sheriff on hisg own - Ghis was used quite freguently i:

civil achions and in some cerdminal scblions.

"The Bheriff recelved the witnesses, who being sworn and
exomined in Judgment on the polints and ar&AGIea in the
Eummaa&g deponedseecsanss
The Shewiff also avalled himself of assessors in certain

eivil and oviminal actions,

Ono assault case was heard by bhe Shepiff and the charge
proven by wlinesses, bub bhis cese bas exceptional in thal
it was combined with a spuilsie acbion., In this case, the
Shepiff sent vhe depositions of the witnesses $o the Sheriff
principal "for his sighlt and #hat he might give his decpee®
but thig was unusuel and the Sherdff-depute normally

gentenvad.

difference in penalty
16 is impossible to say whether there was any/betwesn assize

hearvings and solely witness hesyings es detaills of punish-

ment are seldon glven in either casg.

(11i) Continuationg.

Contlnustiong are nobed on occapions - actlons were contin-
sued in hope of coancord bebtwsen the partles, without prejud-
tice to a logel deecisglon in the event of an amlcable sebblés

sment not beling reoachods

(iv) frbibreiion.

Sebtlement Bv arbitration is noteﬁ - in a2 bond of ecaubion

bhe narhia sod GO lﬂﬁ nr for the flnes whi ay
ke BTy RN A Bt RL LOm TS Thues gl ey

arbbmratjen uhe said p,rtle¢ are oomprs;iued” but there
are no references bto-such declsions in practice.




TROCEDURE (Contd.)
B, SHERIFF COURT. 1515-1747 (Contd.)

(b) Hearing (Contd.)
(v) Royal letters..

Reference is made frequently to letters from "our soverelsgn
lord", These letters were instructions to the Sheriff and
his deputes on many different subjects and were available %o
any petitioner who congidered thalt his cause was nobt receive

:ing proper consideration.

They were in name of the king and issued by the lords of
council and session, and they applied in both civil and
criminal cases.

the Sheriff was ordered. to continue the head court to
another date, the continuation having the same effect as
if the next court was actually the head court.

an action was instigated by the roysl lebiter concerning
the wrongful selzure of incldents of a benefice.

A. was ovdered by royal letbers to find caubion in an
action of mutilation.

Actions by and agalinst Lady Sinclair were stayed for a
period as she had gone to Orkney and Shetland on wmoyal
business.,

two gentlemen were excused formal meetings on account of
the corpulence of thelr persong.

an obligation to find cesubion to appear was reduced in
amount, because of the poverty of the persons.

o~

Some letters were directed against the Sheriff.

A Talse and partial judgment given by the SBheriff was
reduced at the king's order. No penalty was imposed on
the Sheriff for his deliberately false decision,.

A. offered to prove that the Sheriff-depute was an enemy
o him,

On one occasion two separabe obligations to appear in
court for the one crime were in force and the king ordered
cne of the obligations to be reduced.

A. appealed to the king for a new Judge in a land dispube
as Lthe Sheriff's gon had lately killed bthe petitioner's
brother-in-law.




PROCEDURE (Contd.)
0.(a) SHETLAND COURT. 1602-0%4.,

(a) Irosecution.
The reports of the vast maJority of criminal cases show the
causs of the action, the names of the parties and the deber-
tmination, but no debsils of prosecublion, and it is Ilmposs-
:ible to say whether the prosecubion was taken publicly or
privately. - References to privatve prosecution do occur,but
they are very infrequent.
(b) Hearing.
(1) Assizg.
The assize appear to have been present at all court hearings
although in some casges the verdict and sentence are given by
the Judge himself. However, freguently in criminal cases,
the assize heard the evidence, gave a verdict and also a
sentence. In such cases the Jjudge's Ffuncltlions were limited
to observing that the proper procedure was carrvied oub.
e.g. The assize taking consideration (of the evidence) and
trying Simon Nicolson to he a notorious thief therefore,
all with one voice, decerns the said Bimon's goods, gear
and lands to be escheat and the accused to be banished
wilithin a month, or at the {first passage, and if he is
apprehended for the theft of an ure (nominal sum) he is te
be tsken and hanged by the neck Lill he dies, to the
example of obthers.’
A similar exercise of functions by bthe assize is seen in e
defamation case - 4 witnesses proved the slander before
“the sssize who imposed a venalby of 4 merks payable to
the king and 4 merks payable to the person slandered.”
The assize could even impose the death penalty -
William Johnson confessed to stealing three sheep at )
various times, and the assize ordered that his possessionsg
should be escheat to the king and that the accused should
be taken to the gallows and hanged by the neck until dead,
to the example of obthers.
and give sentence in murder cases -
in one case, escheat of goods, because the murdeéerewrs had
fled the country, and in the second case -~ escheat and
banishwent, with the threat bthat the accused would be

beheaded if he was found within the Jurisdiction of the
court,

1. L.2.

29 IJoZ)o



FROCEDURE (Contd.)
4(a) BSHETTAND COURT,. 1602--04 (Contd.)

(b) Hearing (Contd.)
(i) Assizme (Conbd.)

The accused could ask for an assize "agreeable to his blood
and rank" but the accusers could also ask for an assize,
irrvespective of rank, chosen from those who lived where the

crime was pommit‘tedo

It is not possible to say what clrcumgtances applied when the
assize acted on its own as in the cases mentioned above, or
when the Judpe and assize acted together, or even when the

Juipe acted alone.

The assize is refevred to in all forms of criminal cases -
e.%o blood, deforcémentg‘withcfaft; ﬁheft, and in many civil
cases., 1t is noted, however, that in the cases where the
assize'gives the punishment, the penalty is sbandard for the
rarticular crime - e.g. for serlious theft - death or escheat
and banishment. In the cases where the accused confessed
and passed himself into the Jjudge's willr(and'se did not go
to an assize) the penalties varied between fining and the
standard sentence. It is possible that the assize were
bound to give the sbtandard punishment and did nobt have power
to modify, whereas the Judge could give a punishment at his
discretion. Acquittals occur in the assize hearings, but

they are infrequent.

(i1) Reference to Oath.

This form of sngquiry was very frequent, but the procedure
was morve complicated vhan in the other records which show
reference to oath. There are strong braces of Norse and Udal

lav in the procedure observed by this court.




PROCEDURE (Contd.)
 4(a) SHETLAND COURT. 1602-04 (Contd.)

(b) Hearing (Contd.)
(ii) ROFLrence to-Oath (Contd.)

Sinnie Magnusdochter, was decerned to quit herself by the
"lericht althe™ of fhe charge of bleeding Marlon
Magnusdochter. '

According to the introduction of the coury record:-this méani
that the sccused swore that she was innocent, and that this
oath was suppoﬂtea by the oath of a person chosen by ©

accuged and the oath of anobher person chosen by the judge.
If the oaths could nol be satisfied, the accused was found
guilty and sentenced. If at a later dake the accused was
again charged with the same crime, he or she had to be
acquitted by the saxter aith\or gix fold oath - hils own oath
and the oaths of three persons chosen by him and thrée by
the Judge. Again if this also failed, and the accused was
charged another time, he would have to clear himsell by the
twalter ath = twelve fold'oath, being his own'oéth and the

) »
caths of six persons chosen by hlm and six by the Judge.

The sixfeld and twelve fold oaths could on occasions be used
for first offences, if they were serious, bubt this was
unusuala. Phis process was applied to most crimes,including
thefts and failure to pass the twelve fold could result in

banishment, or threat@nedrdeath.

1.1,

~

2. pp.Liv-v,
5el87



PROCEDURE (Contd.)
4(b) COURT BOOK OF OREKNEY & SHETIAND. 1612-13,

(a) Lrosecution.
The procedure in this court was very similar to that of the

Baron Courts.

The crimes of murder, theft and assault were indicted at the

ingstance of the procurator-fiscal.

Private prosecution was competent, bubt this was less

frequent.

The procurator fiscal could also consent to certain actions .
for his interest. Buch cases are almost exclusively breache!

of cautionary obligations.

(b) Hearing.

It is interesting to see vhat this record makes no reference
to the forms of oaths used in the earlier Shetland recoxrd
and that the procedure was the same as that noted in the

mainland courts.

Tor cases of assault and theft, enquiry by assize was the
standard procedure. The assize were sppointed and left the
couft, together with the witnesses. The assize conducted
the enquiry and after deliberation, returned bvo the court.
Their chancellor gave his verdict to the Judge, who sentence

The assize did not sentence in this court.

The agsize could hear the case in the absence of the accused




PROCEDURE (Contid.)
5. REGALITY COURT. 1547-1706.

(a) Erogecution.

In the earlier period (1605-1609) the entries are brief and
1ittle information is available. There was a court officer
but the prosecution in the majority of criminal cases durving

this period was private.

Criminal cases were not numerous and the entries are short -
there was no set practice of official prosccution as there

was lalter.

No information can be drawn as to whether private or public
prosecution had different effects on The penalty as no
detalls of the penalties are given in the actual cases of

this period.

In the middle periods (1657-1676) there was a more settled
course of official prosecution. The procurator fiscal
acted Jjointly with the injured in the first part of the
period = the cases where he acted alone are infrequent and

likewise solely private prosecution was rare.

But in the later period, there was a change and the record
shows the procurator fiscal acting on his own in most

criminal cases.

In certain cases the procuraﬁor fiscal was supported by
court officers who acted as subordinate pfosecutors, but
these cases usually cogtain a deforcement of the actual
officer, and so such an officer is placed in the seme posit-
:ion as a private individual who has been affected by

another's illegal act,
The pattern is conbtinued into the final period where excepi-
:lons are even fewer, The final period shows great activity,

on the part of the cour’ officers and indeed a nore severe

attitude is taken overall by the court.




PROCEDURE (Contd.)
5, REGALITY COURT. 1547-1706 (Contd.)

(a) Prosecution (Contd.)

The entries show a predominantly male element among the
defenders, although occasional references to female defender

do occur.
A husband was liable for his wife's ceriminal acts.

The penalty was certainly affected by age - where a minoy wa
found guilty of a blood assault he was sentenced to rTemain

in "the Jjougs" for hallf an hour.

(b) Hearing.

The record shows a discernlble change in the forms of hearin
The principal forms of hearing or enquiry in ¢riminal cases
“were by -

(1) Inquest or Assize.
(ii) Judge and Witnesses.
{1ii) QReference to Oath.
(iv) Arbitration.

There were‘developments during the overall period and while
enguiry by Judge and witnesses, andneference o oath occur
throughout, changes sare noted in the way in which the ingues
and assize were used. Arbitratlion was used invthe earliest

period for criminal cases, but this was not continued.

(1) Inquest (Assize).

In the earliest period, the entries relabting to iﬁquaSts are
frequent, but little information is obtainable as the

entries are shorvy.

I.

[~

is seen, however, that enguiry by dnquest was used for
both civil and criminal cases,

In the eriminal cases, l.e. - assaults and deforcements -
the inquest acted as an investigating body, which called and

examnined//




PROCEDURE (Contd. )
5. REGALITY COURT, 1547-1706 (Contd.)

(o) Hearingv(QQHt@a)
(1) Inquest (Assize) (Contd.)

examined both the accused and the witnesses. The functlons
of,ﬁhe Judge were limited to sentencing, dbut even here the
impression is given in certain cases that the inquest may
also have sentenced, bubt this is inconclusive. The usual
entry states that "the inquest fyles A. in a brawl"(blood
etc). This is takea to mean that A. is found guilty
(defiled) of the blood, but it is also apparent from the
context that "fyled" also means fined. If the inquest
stated that the accused was to be fined, it is likely thab
the inquest also fixed the amountg‘but this is not supported
direcﬁly from the bvext. The inquest could also act as an

appeal tribunal from a previous decision given by the bailie

It ds apparent from the record that enquiry by assize was th
standard form in assault, and indeed in all criminal cases.
The instances of assault which are reported without any

mention of an lnguest are few.

The inquest could also dispense with an actual sentence - in
one case the dispubte was ordained Lo be settled within the
next 15 days, otherwise the parties would be condemned in

the bleod.

This is indicative that the inguest had power to sentence

and did not merely give a verdioct.

The inquest was discontinued at some point prior to 1657.
There is a gap in the wrecord from 1609 o 1657 and the last
reference is in 1608, Afver 1657 the standard form of enquir
was by Judge and witnesses, but in the period from 1662
references Lo enqulry by assisze occur. This assize was nob
the same as the o0ld ingquest and there are discernible

differences in its functions,.




PROCEDURE (Conbd. )
5, REGALITY COURT. 1547-1706 (Contd.)

(b) Hearing (Contd.)
(1) Assiwe (Contd.)

Mogst criminal cases in the period 1662 to 1676 were heard
before an assisze whbse functions were very similar to Lhose
of a modern Jjury - they‘heardvevidenceg deliberated and
gave bthelr verdict. There is no trace of an invesbig-
ration being undertaken by the assize as an. independent
body nor of any sentencing functions, as in the eariiew

period.

In the latest period there is no reference to the assize

at all -~ this is consistent with the different aspect

of the last entries which show a much more forceful and
gevere system than the previoﬁs periods. Here the
prosecution is almost entirely official and the bulk of the
cases are concerned with questions of religious orthodoxy -

crushing the covenantbers.

Acquittals oceur in theyearlier period - certainly they
were less frequent than conviétions, the rate being unden
a quarter of the prpsecutioﬁé. Howevery they became
much less frecuent in the laber period - it is noted that
the frequency of absolutions in referencew to oath was
much higher than acquittals by assize throughout the

whole periode.




R0CEDURE (Contd.)
. REGALITY COURT, 1547-1706 (Conbd.)

e
he
o,
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(b) Hesrinpg (Contd.)

(ii) Judpe and Vitnesses.

The case could be heard belfore the bailie without an assigze
the evidence being led either by witnesses or by reference Lo

oath.
1

In the earlier period, this method of enguiry is not common
in criminal actions, but it was used frequently in civil

Cases.

There are a number of assaull cases which make reference to
witnesses without inguest, but it is nobt poggible to say
whether the inquest hesard these cases ornot. In a very few
cases it can be stated, however, that the baille heard the

witnesses himself.

After the inguest became obsolete, this method became the
gtandard form in most criminal cases. In the middle period
it was used very frequently for all crimes, including some
agssaults (most of the assaults being heard before the assize,
whose Tunctions were limited to assault cases with few

exceptions. )

In the final period enquiry by Judge and witnesses was the

normal practice,

(iii) Reference to Qath.

This form of procedure is common throughout the whole record
in both civil and. e¢riminal cases. In criminal cases it was
used normally where there were no witnesses, but no mabtben
the reason, the pursuer or accuser could refer the charge

to the defender’s oath, to admit or deny.

If the defender admitted, he was held as confessed or if he

denied, he was acquitted.




PROCEDURE (Contd.) .
5. REGALITY COURT. 1547-1706 (Contd.)

(b) HBearing (Contd.)
(i) Reference Lo Oath (Contd.)

If the defender refused to depone, he was held %o be gulliy
but for further coafirmatvion the charge could be referred vo

the ocath of the Injured.

Alternatively the defender_could refer the charge back to th
pursuer who swore that the charge was true or else refused

to swear,which meant absolution for the defender.

It was posslble for the matter to be referrced to the pur5uef
oath in the first instance, but this is rare. It could

happen where the defender falled to appeasr.

It is noticeable in the last hall of the first period thatb
many assault cases were referred to the oath of the defender
and in the majority of cases the defender denied the claim
and so was sbsolved. In view.oflthe freqﬁency of the
absolutions, 1t is hard to avoid the concluzion thsat a
eynical disregard of the ethical considerations involved in

this form of enquiry was developing.
)

The proportion of absolutions in the middle period was also

high.

(iv) Arbitrebion.

While this form was frequently used vhroughout the whole
period for civil dispubtes, it was also used in the earliest
period in some blood assaulis.

Both parties and thelr dependents agree bto accept thé.
decision of two arbiters for each side and oversman.BDefinite
periods ave stabed for the decisions, with a further period

for the oversman's decigion.

No information is given about the oubcome of these cases.




PROCEDURE (Contd.)
5, REGALIDY COURT, 185472.1206 (Conbtd.)

(¢) Confession.

The defender counld, of course, confess the charge withoub

any fornm of enqulyy.

If the defender was absent he was held as confessed although
in that case, the charge ould be referred bo the oath of the

injured party.

The hearings in the first and riddle periods do seem o be

HMr -~ the number of acquittals and abgolutions - 1is nigh and
a delinive standard of proof iz required -~ a standard which
was not always reached with the corresponding result of “"not

proven" (which meant not gullty).

In the labtest period, however, especially uvader the influenc
off religious intolerance, the lmpression is obtained that
the accepted principles were less sorupulously observed -~
unpleagant phragses ocour like “4. asked to speak to the
bailie afber the ¢ourt” - "A, was ordered to remain in
nrigson GLll he deponad what he knoew" - “4, mainbained that
he was fined in his baron courtvm this was not accepted end

he was fined egain'.

It is admitted that these relerences relate to religlous
disputes and there is ne evidence that such repressive

principles were present in the dispossal of the non-

religlovs cases before the court.



ROCEDURE (Contd.)
6o BARON COURT. 1523.1°747,

The Baron court records glve rather more detsiled infafmaﬁioz
that the ovher courts, and so clearer pahﬁefns arae 86eN.

(a) Lrogecution. |

The carliest record, Carnwath, shows that the Baron exered sat
a tight control over his vassals, and prosecution by the
Baron and his officerwag very frequent. The aphere of offic-
:ial prasécutian WAL wiae and covered assasulis, bthefts and
deforcements, and those metters which were prejudiclal to
onder -~ Ltroubling the céurhg'using wnreasounable language,
adninistrative matt@rs'»vdeﬂﬁroying tlmber, breakingarrest-~

iments, spreading plague, and breaches of court sbatutes,

Private proscoution in assault oéses in Carnwath lg the
excéption rather than the »ule, and occurg very rarely. _
Pogsible explanations for the infrequency of private proge
secutions at a time when privete prosecution was standard in
other courts are (1) the likelihood of the,pﬁrauer being
fined for bleoodwyte (Hthe liablility for bloedwyte is studied
in detall b@low{,buﬁ for 2 person who had béen agoaulted to
endeavour to obtain redress by a court action iﬁ which he
himsel? may be fined, appeared a poor bargain) and even if
bloodwyte did not apply, the omdiﬂary Iine for bloed Qés
claimed by the Baron, essythment belng rarve in the Carnvath
»record: and (2) the procedure for summons at least fop

criminal causeg, was in the hands. of the Baron's officer.

Phere was thus little tanglble heneflt to be obtained by the
asssulted 1f he institubed a private prosecution, there was
only personal sabtisfaction in seelng the assailant Lined.

It is significst that in the Forbes record, vherc there is
little bloodwyte and frequent assythment, private prosceuilo

is the normal practice and offlcial prosedution very rave.

1. Sge Blooduwyte - p, o



PROCEDURE (Contd.)
6. BARON COURT., 15231747 (Contd.)

(a) Prosecution (Contd.)

In the records of Corshill, Urie and Stilchill, the prosecul
sion is again predominantly in tﬁé hands of the Baron or his
representative. The Urie wecord shows that there was
official prosscution in a number of general crimes during
the earlier period, e.g. contravention of vhe baronial
statutes, deforecing, theft, poaching and other cases where
the Baron had an interest. In the later periocd, i.e. after
the Restoration, 1667 to 1747, with eoccasional exceptions,
all assault cases were prosecubted by the procuvator fiscal.
thile there is no mention of bloodwyte in this record,
agsythment is also infrequent, although it is mentioned,and
the inference is that there was again little benefitv for

the assaulted if he pursued privately.

The Stitehill and, Corshill records shqw a siﬁilar position -
the sphere of official prosécuﬁion inciuded assaults,
deforcing, theft, defamation and enforcement of nntilonal and
baronial acts. The consent of the procurator fiscal was
taken to some defamation and assaultb actions,'bﬁt purely

private assault prosecutlons are very infrequent.

Thus prosecubtion in assault and oﬁher ¢riminal cases was
predominantly a wmatter for the Baron and his representative,
and it is only in the Forbes record that official prosecut-
iion in assaults falls - this record is remarkable in thetb
alone of the Baron Courts, official prosecution in assaulis
is the exception and private_prose@utibn is the normal
practice, Prosecufion for oﬁher of fences in Forbes is
public and follows the same pattern as in the obther records
unlawful grazing, poaching, theft, cubting timber and non-

observance of services. The only factor which is notable

in //




PROCEDURE (Contd.) - 7
6. BARON COURT. 1523%-1747 (Contd.)

(a) Prosecution (Contd).

in the Jorbes record is thé high frequency of assythment
awards, and This might well have a connectlon with the

frequency of private prosecutlons.

(b) Defence.
The defenders throughout the records are predominantly
male, but there are a number of cases in which female
defenders appear. There was no difference in procedure
on the grounds of'sex,.but‘there may have been a diffemrence
in penalty, although no direct evidence is available for
this point. |
The Baron court recordé give quite detailed information on
various types of defenders -
(a) husband and wife: _ No set.practice appears to have been
followed, even in the one record, as %o whether a husband
was 1iable for an assault commiﬁted by his:wife on'a third
parﬁy. Carnwath shows that a married WOmanvwéS'usually
liable herself, and fined for bléod or bloodwyte, but there
1s one case in this record which states that the husband
was summoned for his wife's assault, and in Forbes both
individual 1iabllity on the wife and vicarious 1iabiliﬁy';
on the paxrt of the husband for her assault, are menﬁidne@e
Also in Stitehill, both forms are present: in this record
one case states -~ A
"Margaret Black, spouse to Patiyick Millar; and Patrick
Millar for his interest, are fined for an assault
committed by Margarvet Black".’
(b) father and son: VWhile there may be an element of
expedieneyrin the prosecution and liability ofspouses, it is

seen that a father was liable for his son's assault..

(¢) minors: //

1. Q.111/2.
2", @.saf’aa.zog.



PROCEDURE (Contd.)
6. BARON COURT. 15231747 (Contd.)

(b) Defence (Contd.)

(¢) minors: Where & minor was prosecubed on his own, no
difference wag observed in procedure, but the age of the
defender was taken into account in sentencing - the Jougs

were frequently imposed on minors.

(4) master and servant: Vicarious liability on the part of
a magter for his servanits was recognised, principally in
Urie and Stivehill. In Urie this liability extended to
breaches of statutes, btheft and breaches of lawburrows. In
the bonds of lawburrows the obligation covered the principé]
ﬁarties "and their Genants and servants, that they nor any
of them® shail do ur not do somdhing (In Urie principally
not o cuﬁ timber)o Also in Urie in a prosecution for
unlawfully cutting turf, it was alleged that the defender
or his servants had cut peets and it was irrelevant® for the
defender to plead that iV was done by his servanbs,not by
himself. The same sibtuvetion ls seen in Stitchill wherve
lawburrows were used frequently after an assault case and
again the obligation was that the respective principal
pafties "thein wives, children, servants and families shall

not trouble or molest™ each other.

(e) Liability by accession, or art and part, was recoghised
in all records and bthere aie many cases of a plurality of
defenders. The procedure appeared to be fluild,however,and
the practice adopted seemed to have been Lo summon all
involved in the guestion at issue,no matter how remotely.
The lengths te which the court was prepared to go is seen 11
a Stitchill éasé wvhere Edward Stevenson was summoned for an
agsault on John Donaldson; the subsequent enquiry showed

that //




PROCEDURE (Contd.s)
6. BARON COURT., 15231747 (Contd.)

(b) Defence (Contd.) ‘

(e) (Gontd.)

that John Stevenson, the defender's brother, who had not
been cited, was the person responsible for the assault. The
court then imposed a fine of £50 dn John and fined ILdward,
who was involved to a cerbtain extent, £5. Procedure was

not permitted bto stand in the way of Jjustice.

(e) Summong.
The machinery for citation Ho the court ls clearly seen in
the Carnwabth record and the same procedure with modification

was followed in the later cowrts.

If the actlon was one in which the Baron had an interest and
was thus prosecuting, a precept was given Lo his officemr,
whose duty it was to serve the precept on the defender.the
precept contained details of the place at which the court wa
to be held, the facts of the action and detalls of the

punishment demanded.

Witnesses and those who owed suit to bthe court were also

Tarrestit" (informed) by precept.

If the parties of witnesaes did ndt appear, bhe officer

had to prove in éour% ﬁhaﬁ he had implemented the terms of
the precepb, and obtain a new preceph. A person cited as a
principal was given four opportunities to appear and if he
did nobt appear atb theAfourth court, the case was proceseded
to Judgment . This continuation of process is seen in
Carnwath frequently, the final court being described as the
"feird Couxrt" ox "Court peremptour" but in the later courts
the procedure is modified, and the case was dispaed usually

at the first calling 1f the parties did not appear.

For //




PROCEDURE (Contd. )
6o BARON COURT. 15250174?y(00ﬂtd9)

(¢) Summons (Contd.)

for a private prosecution, no detalls are given in_Garnwath}
but 1t would appear that a similar procedure for citation
of the defender and wibnesses was Tollowed. The guestion
arisen as to whether a private individual could use thé
Baron's officer for the fivst intimation'or whether bthe
individual himself was wesponsible fbr*i@tim&ting the
action to the defendemn. The latter course is the more
likely though if the defendex failled Go appear; the subseg-
suent intimations could be effected by the officer as the
guestion was one of contumacy on the part of the defender

o Tthe court.

(d) Hearing.
Throughout the course of the records, there is a noticesble
development and change in the procedure adopted for hearing

the disputes.

(1) Asgize.

In the earliest recﬁrd, 1% is seen bhat the inquest in
Carnvath was the normal machinery of enquiry for all cases,
both civil and criminal, although occcagional cases show
that the Baron or his ballie and agsessors could acth

instead of the inqguesihs

The inguest was a body of persons who owad sult ho the
Baron Gourt and who were appointed snd chosen by the Baron
and of "whose fidelity and qugtification the Baron has
assurance Lo pass voice upon inguest or Jury in all
matters questionable within fthe Barony”. The actual
numbers varied in Carnwath, but were usually in the region

of fifteen.

Affern //




PROCEDURE (Contd.)
G, BARON COURT. 15231747 (Contd.)

(4) Hearing (Contd.)
(1) Assgize (Contd.)

After the partlies stated thelr plea of admitling or denying
the ehafge, the defender could, with leave of the court,
ask friends to speak for him - "forspeakers'. The defend-
ser or his friends could also challenge, and make any
competent or specific objecition against;the Judge, bailiesg,
inguest or any other membemrs of the court. After these
points had heen setitled, the hailie read out the names of
the inguest and asked the defender if he wished eny of the
inquest set aside on showing lawful cause. In one case this
was Uaken advantage of and the defender challenged a member

of the inquest whom he suspected of "partial counsel'.

Before the inquest withdrew, some of the entries giving.
details of blood actions, state that the inquest heard the
pursuer's allegations, rights and veasons, but this would

+

appear to refer to the procedure detalled above.

The inqueéﬁ withdrew from the full court and went® apart to
call and hear the witnesses. The witnesses, before plving
thelr evidéﬁce to the ianquest, were sworn in the open

court ("in Judgement") and therealter were brought indive
tidually before the inguest. The witnesses depbned befowe

'a3 to the facits and the

the inquestv"on thelr great oaths'
inquest "being ripely advised, came into the Court again,
having God before thelr eyes and all in one voice" deliver-
ted their verdict. The phrase "all in one voice" is used
in each entry where detalls of procedure are given and
there does not appear to be any evidence of a mujority
decision, although this was perfectly competent. The.
verdict was given by the chancellor of the inquest and

acting //




PROCEDURE (Contd.)
6. BARON GOURT. 1523-1747 (Contd.)

(d) Hearing (Contd.)
(i) assize (Contd.)

acting on the inquest's declision, the baille gave sentence
& s -

("doom") by mouth of the dempster of the. court.

It is clear from the text that in its original form ﬁhe

inquest were not merely a jﬁry in the modern sense, they
were Judges and heard and considered the evidence with a
view to a finsl pronouncement of guilt or innocence. The
bailie was responsible for ensuring correct procedure and

for sentenecing when he recelved the inquest's verdict.

The bailie's sentencing powers arve worthy of comment - in
the Carnwath record it is clesr that he did sentence in
criminal cases, but there are two cases where the report
states that the inquest decided on tThe punishmenﬁf in all
the civil cases which are determined by the inguest,the
inquest gives the final determination of the case, and of tl
two cases mentloned above -~ one could be classed as c¢ivil -
it stems from allegations of negligence and the other is a

breach of arrestment which carried a standard punishment.

Tn the later records the inquest (somebtimes called the
assize) stlll appears, but it is less freguent - no longer
are civil cases referred vo the inquest and even for
criminel cases its use is reduced. The functions of the
Urie and Stitechill inquests were the same as the Carnwath
inquest ~ they were investigating agencles, and they did not

merely declare guilt or innocence.

The inguest was also used in Forbes, but in a different way.
It was limited to blood assaults (there is only one except-
tion - one case of theft is tried by inquest) and there was
a preliminary investigatlion before the case is referved to

the //

l. 0.69 «~ arrestment.
0,102 « negligence and damage.



PROCEDURE (Gontd.)
6. BARON COURT. 1523%-1747 (Contd.)

(d) Hearing (Contd.)
(1) Assizme (Contd,.)

the inquest, Qhose functions were similar to a modern Jury.
Witnesses were called before the matber was referred to the
assize and they confirmed that some kind of assauvlt had
taken place and in particular that blood had been shed. The
purpose of this prelinminary evidence given by witnesses
appears o have been to ascertain whether blood had been
spilled or not. The bailig,having heard the evidence of
these witnesses, and having considered that the case
merited a detailed enquiry, ordalned both parties to suffex
the verdict of an assize, who heard the depositions of the
withesses and "after exsmination and deliberation" the
chancellor announced the wverdict of the assize Lo the
bailie (convictis and mackls guiltie - or absolvis and
fries). Once the verdict had been reached the bailie
sentenced, although in one case the assize not only found
A. pgullby of blooding B. and B. guilty of sbriking A., but
also fined A. £50 and B. £20.° The ingquest was acting ir

this case as a senbencing body, but this was unusual,

In Forbes, bthe assize did not leave the court as they did
in Carnwath - "the witnesses, sworn, did depone in presence
of the bailie and assize". The assize could make recommend
tations o the bailie in their verdie® ~ in the same case
.the agsize wished the fact that the accused was provoked
brought to the baille's notice and requested a modificatior

off the penalty on bthe gwound of self defence.

Not every case gives a full report that there was prelim-
tinary evidence by the witnesses, after which the assize
then heard more evidence - the assize belng in court for Tk

preliminawy //

1. Ra.293.
2. Ra.249/0,



PROCEDURE (Contd.)
6. BARON COURT, 1523..1747 (Contd.)

{d) Hearing (Contd.)
(i) Assize (Contd.)

preliminary evidence could accept this and found their

verdict on the one set of evidence.

The preliminary evidence of witnesses might also be dige
ipengsed with if other proofs of blood-spilling were
produced, e.g. where the injured person produced a cloth
with blood stains, no witnesses were called for the
preliminary investigabtion -~ the matter was proved by the
cloth to relate to an action of Dlood and was referred the:

to the assize.

The posiﬁion in Corshill is verj similar to Forbes. 'the
inquest was used exclusively for assaults = both blood and
non=blood, and its functions are the same as those of the
Forbeg Assize. In each case, the witnesses give their
evidence in open court and "the whole mabtter belng heard
and considered by the Judge, and [finding the same dublous,
refers it to an Inquest". The inguest was sworn and
having considered the matter "by cognition and trial®

delivered btheir wverdict to the Judge who sentenced.

This procgdure fell into desuebude ~ the last entry in
Corshill for an inquest is dated 30th April, 1669, and it
ig interesting that all the records which cover this perdio
ghow that enquiry by inquest ceased more or less
simulbtaneously - Stitchill, l14th September, 1667; Urle
7th December, 1667; Corshill 30th April, 1669; and Forbes

23rd December, 1676,

It ig difficuld to see a definite connection between the
different forms of sssize and the punishments lmposed.
There were patbterns in the punishments which are noted in

detail //




FROCEDURE (Conkd. )
o BAROH COURD, 152%-1747 (Gontd.)

(d) Hearing (Conbd.)
(1) isaize (Contd.)

detail below, but the patterns had nothing to do with the
procedure ~ no partioular punishment wag related to a
particular procedure, It is noted, however, that while
acquittels cccurred, although not Tfreguently, in the i~
:wath record, assize acquitinls in the later records uwere
very mare - in Urie no sssige acquitials at all are scen

and in Stitehill and Corshill they are very infrequent.

(11) ditnesses.

The method of enguiry which had supplanted the inguest vas
the assumptlon by the bailie of bthe Investigeting funcbtions
formerly verformed by the ianquest. The two mebthods of
enquiry @xistedrcaneurrently for sonme btime, but after 1670
when the assise fell away, the only form of investipabion
used in the Boron Courts wae investigablion by the bailie

and witnesses.

This wag not 6 new form of enguiry which had suvddenly
appeared - Vhere are tvaces in Carnwath of this procedure,

principally in connection with breaches of arvestment -

the witnesses were sworn in court and examined by the

Baron or the bhailic and "the boilic, being advised by the
depositionzs of Lhe witneases and assessors in the court,
decreed. ... "But tHis procedure was not common and only

i

pccurs six times - five instances relating to breach of

avrestment, and oncae in a cage of deforcemond.

The other records also show enquiry by witnesses concury-
rently with engulny by assize. The compleint was given by
the precurator fiscal and the accused was "examined and

interrogated //




PROCEDURE (Contd.)
6. BLAROW COURE. 1523-1747 (Contd.)

(d) Hearing (Contd.)
(i1) Witnesses (Contd.)

interrogated anent the points'of the indictment" and hoth
sides called éheir witnesses. The tvext also gives details
of the prooédure necessary to ensure that the evidence giver
is truthful - the witness must be "eited, solemnly sworn,
purged of partial counsel, and examined" and he may then
depone to the facts, The bailie heving heard and considewr
ted the indictment, the confession of the defender and the
depositions of the witnesses, and being ripely advised,

fined the accused in the sum of L-mee

In the later records where both enquiry by inquest and
enguiry by witnesses were used, no rule can be laid doun

as to when one procedure was used and when the others. In
the Forbes record, it is appavent that the inguest heard
the more serious assault cases, as the fine 1s invariably
£50 after an inguest (with one excepbion where bthere were -
special civcumstances) and in Stitchill and Corshill so
long as the inquest was used, a similar rule appears o haw
held, though not so absolutely. In Uprie, the inquest is
only referred to three times, and no mean can be stated.

In a few cases of enquiry by witnesses (before this form
had supplanted the assize) the accused had already confess
ted and The prosecutor was provingwgis case by witnesses,

the majority of the instances.

(1i1) Reference to OQath.

This determination, where the guestion abt issue was referr-
ted to the oath of the person inlterested in denying, is

seen throughout the course of all the recoras.

In //




PROCEDURE (Contd.)
f. BARON COURE. 1523-1747 (Contd.)

(d) Hearing (Gontd.) _
(iil) Reference %o Oath (Contd.)

In Carnwath it was very common in civil cases, buv it was
used also in a few criminal actions, e.g. unlawful cutting o

timber and in assaulbts.

The form of the reference is uniform thréughout = the
charge is referred bto the defender and he must reply on
oath, either that the facts ave brue and so admit the
charge, or e¢lse that Tthe facts are falsg; if he is silent,
he is held %o have confessed. He may refer the oath back
to the fiscal/prosecubtor and the onus is then on the fiscal
or prosecubtor to confirm on ocath that the alleged facts

are true. The later records make mentlon of this procedur
frequently -~ although it is usually in relation Ho clivil.
actions,; e.g. debt. In criminal cases, however, it appear:
as an alternative to both inguest and when -that form became
less used, to enquiry by witnesses. -It is scen in the
Torbes record that reference to oath was used in criminal

cases when there were no witnesses available.

It is noted that the rate of acquittals in this form of

engquiry was much higher than in enquiry*?y assize.
\

J
J

(e) Continuation.

The Carnwath record shows that continuation of cases waé
very frequent and even if the principal parties appeared,
the case might not be determined at that Juncbure. The most
common convinuabtion was to "arrest" witnesses and bto obbtain
further proof, but in two cases reporited in Csrawath,there
is continuation in "the hope of concord to please my lLord
betwixt this and the next Oourt“: A similar oontinuatioﬁ

. e
occurs in Corshill.

1. Cam. 74, 112.
2. Gors. 78.



PROCEDURE (Contids. )
63 BARON COURT. 1523-1747 (Gontd.)

(£) Confessions

Apart from determination by judicial enquiry, the cases
could be determined by thé confesgion of a defender - this
form is very frequent in all the texts. This normally
concluded the maﬁter9 but in a few cases throughout bthe
riddle period, wthe chérge could be referred o the judge

and witnesses, notwithstanding the confessions

(g) Arbitrations

Reference to arbitration is frequent, but it relates to
¢ivil cases rather than criminal. Occasional assaulis
were referred to arbitration, but the deglsions are not
included in the court records and it is impossible fo 33y

how they cowpared with the court declsilons.




CONCLUBIQNS :

ROCEDURE

...... -

1. Prosecution: The pattern ol prosccubtlion in the Justiciary
court is clear - private prosecution was normal during the
cearliest perdod for most c¢rimes - the only oxceptlons being
treason and cerimes in which the Crown had a direct interest.
Trom ¢.1560 references o Crown prosecution increase, as do
eferences to Jjoint prosecution by the Crovn and the individual
concerned, until by 1650 Crown prosccution was normal in moéﬁ
erimes, the only exceptions being slaughter and assault which
were the last sphere of private prosecution, although even

there Crovwn prosecutlon and Jjoint Crown and individual

prrosecublions are nobed.

The pattern is continucd into the later period with private

and even Joint activity becoming steadily less.

It is most noticeable that the rate of acquittals is much

higher in private prosecubtions Tthan in the other forms.

The other courts (with the exception of the Baron courts)
ghow the same pattern.

4,

Argyll Justiclary court shows official and Jjoint prosecution
almost equally, bulb privabe prosecution is rare, but the
Sheriff and Repality Counts how the progression through

private to Jjeint to official prosecutions

The Baron Courts are noteworthy in that; with the exception
of Forbes, the oroesecubion from the esrliest times was and

remained official with some joint actions and very few private:

The veasons could be (1) the procedure of summons (2) the
chan@eg that the injurced pursuer (in agssaults,which was the
most frequent crime) could be fined For bloodwybe and (%) that
the crimes heard by the court were thoge left by the superior

courts 74



1. Progccution (Contd.)

courts and were by and larvge such that only the Baron had

any interest to enforee.

It ds seen that Forbaes, which wag the only Baron courl noted
which had numeroﬁs private prosecubions in assault (but was
atherwise official in prosecution) was also the only Baron

court which awarded assythmént with any regularity and so the

injured pursuer received something for his pains.

] Fal

2. lDefence. As one would expect, the vast majority of
defenders were male, bubt there are periodic references to
female defenders — it is seen that there was no difference

in procedure, nor indeed in senbtence.

It is also seen that while a wife was liable for her crime
personally and solely in the Justiclary and middle courts
(sherif?f and repality) her husband could be made iliable in
the Baron and Burgh courts for'minor assoults, insults ete.
A father could be responsible for his minor soen's crimes,
but while there was no differeunce in procedure in trying
minors, vhere was a difference in sentence - minors usually

eceived a spell in the Jjougs.

Death sentences could be imposed in exceptlonal cascs, e.ge.

some boys with the lMcGregor gangs were hanged.

Trial by assize was by far the wost frequent
Form in the Justiclary courbs throughoult the whole period,
JAcguittals are relabively frequent, approximabtely one fourth
of all cases tried resulted in acqguittals, and the rate was
higher during the first years of James Vi's relgn. Acbual

proceedings //
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P T L AR St R

PROCEDURLE (Contd. ) &

3. slearing (Contd. )

(a) Assize (Contd.)

proceedings for wilful error occur in the carliest periods
with the standard punishment of imprisonment for a year and a
day, but in the middle and lalter records proceedings are rare
although the threat was made frequently - but even there the
acquittal rate was only slightly less than normal - just under

a quarter.

In the Argyll court assize acquitbals wére freguent - the

rate was between one thind and one half of prosecubtions.
However, in the lower courts -~ Sheriff, Regality and Baron
courts, bthe acquittal: rate was much lower and in the later
period acquittals were exceptional. Whether the record
did not note acquittals, or whether acquittals were not

given, camnnot be said, although the latbter 1s more likely.

The sentencing powers of assizes are noteworthy. There are
periodic veferences, particularly in the earlier records, bo
the agsize sentencing - l.e. the assize not only examined
the witnesses and pgave its findings of gullt or innocence,
but also actually senlenced the accused. This 1s clearly

a relic of a much earlier system, but in the period under
review this is seen in the proceedings of the Court of
Parliament (in treason) in the earlier Shetland court, in

one case in Argyll, and occasiocnally in the Baron Courts.

The actual senbtences given by the assize were always the
gtandard penalty for bthe particular crime -~ no variation is
noted as in the Jjudge-piven sentences.

The functions of the assize changed over the period in the

lower couriss. In the earlier recowrds, the assize withdrew

from //



CONCTUSTONS

PROGEDURE (Contbd.)

3. Hearing (Contd.)

(a) Assize (Contd.)

from bhe court and examined bhe witnesses, returning Lo give
thelr verdict. In the later records, the assize remained in

court and heard the evidence in the manner of a modern Jury.

(b) Non-assize

xl

(i) Judge and witnessoes: In the lower courts this process
supplanted assipe hearings from c¢.l670 onwards albthough

it had exisgted from the earliest period.

In some cases in the Justiciary courts, the judge
sentenced immediately if the accused confessed, butbt this
was not aubomaivic - on many occasions the case was
referred to an assize notwithsbtanding the confession.

Of a similar type were the cases where the accused placet

himself in the Jjustice's will - without reference to
asgize. In the middle and later periods the standard
sentence was banishment.
It is difficult to say when a case was referred to assize
and vhen it was heanrd by the Jjudge snd witnesses. Certainly
gravity was considered and possibly also the appropriate
sentence although sentencing detalls of judge and witness
cases in the carlier records ere very sparse. In the later
records during the period when Jjudge and witness procedure
exisbted concurrently with Jjudge and assize, the sentence

in the former cases tended to be fining.

(ii) Reference Lo oath: This is nobed in the lower courts
and while it was common in civil cases, it was apparent-
:ly only used In criminal cases when there were no

witnesses. Yhe acquittal rate was very high.

The earlier Shetland record is nobeworthy in this
connection as it shows & very highly developed and

5]

complicated /7



CONCLUSIONG

FPROCEDURE '(Contd.)

%. Hearing (Contd.)

(b) Non-assize (Contd.)

complicated oath system tobally different from the normal
mainland wreference o oath and which certainly resulbted
in convictions. The Shetland system did not suwrvive

the Privy Council's edict in 1611 however and the later
record shows the mainland process.

s

(iii) Arbitration is mentilioned throughout all the carly recoxd
particularly in assault cases to agree assybhment, bub
the decisions are not given in the court record59 and it
is imposgsible to say how they compared with the court-

decided amounts.

4. Onus_of proof. Occasional references in the middle period

imply that the accused was presumed gullty until he proved

his dnnocence. The modern concept of the prosecubion proving
beyond reasonable doubt did not apply. In so far as the
situation was analysed at all, it appeared that the accvsed's
presence in court per se sparked off the presumption that he
might well be guilty and the obligation resbted on him %o

disprove it.



1. JUSTICIARY COURWY,
i’j&ﬁﬁ.‘ 1 o 14'88“"16 5() °

Ihroughout the period, a difference in penalty is noted
between slauvghter and murder. 1In practice, the norual
penalty Ffor murder was hanging and for slaughter beheading,

but the two crimes were alsgso different in substance - the

assize could acguit a person of murder and conviect him of
’

slavghter.
However, the diflerences sre obscured at lhe beginning and
at the cnd of the period. In the carliest period, the
murder actions in common with almost every other crime
were selttled by payment of damages « assythment - and by
the granting of a remission by the heirs of the person

z
slain,
Cases certainly occur where a penally, either beheading or
wmnging, its imposed, dbut cowpared with the later periods
when haunging was standard, the early period is dislinguish-
red by dts preference in the ordinary cases for compounding
between the vnarties and remission, with death as & second
alternative, if cash was not forthcoming. Death might
also be imposed, dlrxrespective of woney, if the lacts
showed an exceptionally sevious or dishonourszbie murdcrf
but such cases ave rare. In the last period (from 1624 to
1640) many slaughter and sowme murder cases are noted, butb
the most striking feature is the very swmall anumber of
cases which show a punishment. The entries show many

continuations //

10 Goglo }30 15&/9"

2. A 17, 205, sec p.478 snd p.483 Lfor a morve detailed
veview of remissious.

%« The honour aspect in punishment was an important
consideration — Leath was much less dimportant Ltuan
the manner of death. 30 also in the manner of crime.



1. MURDER (CQontd.)

1o JUSPICIARY COURT (Contd.)
PART 1. 1488-1650 (Contd.)

continuations, acquititals and also interruptions by the
Privy Council, but t