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Abstract

In recent years, the Member States of the European Community (EC) have
acknowledged the need for greater cooperation in the field of asylum as they
recognised the extra-territorial impact of their laws and policies on asylum. The
recognition of the European dimension of asylum matters reached its height with
their “communautarisation” by the Treaty of Amsterdam of 2 October 1997 which
inserted a Title IV on visas, asylum, immigration and other policies related to free

movement of persons.

It follows that provisions on the right to seek refugee status within the meaning of
the UN Convention relating to the Status of Refugees now fall within the scope of
EC law. Thus, issues arise as to the standards to be set at EC level. In that respect,
serious concern has been raised with regard to the protection of the right to seek
refugee status within the EC in the light of the restrictive policies developed at both
national and European level. It is argued that significant changes in the developing
common asylum policy are needed if compliance with international refugee law is to

be achieved and the right to seek refugee status safeguarded within the EC.

With this in mind, this thesis makes a number of law reform proposals with a view
to preserving the right to seek refugee status, thus setting comprehensive minimum
standards designed to ensure compliance with international refugee law. To that
end, current EU and EC measures regarding the right to seek refugee status as well
as Member States’ (France and the United Kingdom) laws and practices are
measured against the requirements of 'international refugee law with a view to
identifying their strengths and failings. Whilst a pragmatic approach is
recommended in legislating on the right to seek refugee status at EC level,
pragmatism shall not prevail over compliance with international refugee law and the
latter remains the fundamental requirement. This means that the need to protect the

right to seek refugee status within the EC may be balanced out with the Member

ii




States’ views on the matter so long as adherence to international refugee law is

ensured,
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Chapter I

Introduction

In the aftermath of the horrors of the second world war, a shell-shocked
international community realised that it had a duty to prevent the violation of human
rights and protect individuals’ rights as human beings. To that end, a number of
organisations were created and conventions adopted. On 10 December 1948, the
General Assembly of the United Nations (UN) adopted the Universal Declaration
on Human Rights'. In 1951, the United Nations High Commissioner for Refugees
(UNHCR) was established by the General Assembly of the UN in order to provide
“international protection” and seek “permanent solutions for the problem of
refugees.” The creation of UNHCR was followed by the adoption on 25 July 1951
of the UN Convention relating to the Status of Refugees’, referred to as the 1951
Convention. The same year, the European Convention on Human Rights and
Fundamental Freedoms (ECHR)” was adopted under the auspices of the Council of
Europe’. In 1957, the European Economic Community was established. Whilst its
original activities were confined to the economic sphere, its aspirations, as
expressed in the Preamble to the Treaty of Rome, were more ambitions. It stated
that its signatories were “[d]etermined to lay the foundations of an ever closer union
among the peoples of Europe” and “[r]esolved by thus pooling their resources to
preserve and strengthen peace and liberty(...)” The EC institutions were soon to

declare their commitment to the protection and promotion of human rights. This

! Resolution 217 A(III) of 10 December 1948.

2 UNGA Resolution 428(V) of 14 December 1950. UNHCR succeeded the International Refugee
Organisation (IRO) created in 1946 (18 UNTS 3).

3189 UNTS 150.

* The ECHR was adopted on 4 November 1950 (£7S, No. 5).

> The Council of Europe was created in 1949.




commitment is, infer alia, expressed in Article 6 of the Treaty on European Union
(TEU) as amended by the Treaty of Amsterdam; Article 6(1) reads that “[t]he
Union is founded on the principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of law, principles which are common to the

Member States.”

However, this thesis argues that the EC and its Member States are in danger of
distancing themselves from that humanitarian vision®. In recent years, the climate
towards those seeking international protection within the EU’ has become hostile
and the EU has little by little raised the walls of its fortress. While Member State
nationals were granted more and more rights as EC nationals and EU citizens®, third
country nationals were increasingly excluded. Stricter controls at external borders
were presented as the necessary counterpart of the creation of an area without
internal borders. In other words, access to the EU territory was rendered more
difficult for third country nationals. With strict immigration laws and policies in
force in the Member States’, this hostile attitude towards third country nationals
wishing to enter the EU was primarily felt by those who sought international

protection.

® This concern was expressed within the wider framework of the Council of Europe in a report of
the Committee on Migration, Refugees and Demography (Doc. 8598, Restrictions on asylum in
the Member States of the Council of Europe and the Furopean Union, report of the Committee on
Migration, Refugees and Demography, Council of Europe, Parliamentary Assembly, 21 December
1999).

" Reference to both the EC and the EU is intended to reflect the nature of the framework. Hence,

where reference is made to laws and policies developed within the Community framework, the

term EC is used whilst the term EU is used in relation to the intergovernmental framework.
8 Article 2 of the TEU as amended by the Treaty of Amsterdam, third indent.

? Due to the economic recession in the mid-70s, the immigration policies of western European

countries became increasingly restrictive.




In that context, asylum became an increasingly sensitive issue which has, in the
recent years, occupied a predominant place in the political agenda of the EU and its
Member States. Whilst originally perceived as a purely national matter, the Member
States realised that their policies and laws on asylum had an impact beyond national
borders and that cooperation in that area was necessary if the Member States were
to attain their objectives. The recognition of the European dimension of asylum
matters resulted in their “communautarisation” by the Treaty of Amsterdam of 2
October 1997, This “communautarisation” took the form of a new Title IV on
visas, asylum, immigration and other policies related to free movement of persons

introduced in the Treaty establishing the European Community (TEC).

Asylum has been the object of heated debates and growing concern at both national
and European level. A general trend towards increasingly restrictive asylum policies
can be identified from an examination of national and EU measures. People in need
of international protection have become “unwanted guests”. This hostility towards
those in search of a safe haven questions the Member States’ commitment to that
humanitarian awareness developed in the wake of the second world war in a world
where the need for international protection remains acute. More specifically, there
are serious doubts as to the compatibility of some EU and national measures with
the UN Convention relating to the Status of Refugees which is legally binding upon
the Member States. These concerns have prompted the choice of topic for this

thesis.

It is argued here that a right to seek refugee status may be inferred from
international refugee law and that this right is currently under threat. With this in
mind, the aim of this work is to determine the standards that EC law must meet in

order to meet international refugee law standards and thus preserve the right in

1907 C 340/173, 10/11/1997.

'! The issues regarding the framework for a common asylum policy are examined in chapter II on

the EC: a more suitable framework.




question. This is achieved by analysing and measuring the relevant EU measures'?
against international standards with a view to identifying and redressing
inconsistencies and deficiencies. It is argued that it is necessary for the EC to adopt
a comprehensive approach if it is to fully safeguard the right to seek refugee status.
This is reflected in the scope of the research. Four areas of concern have been
identified. These relate to the interpretation of the 1951 Convention definition of
the term refugee, access to asylum procedures, the establishment of fair and
effective procedures and, finally, asylum seekers’ status pending determination of
their asylum claims. The objective is to secure the compliance of the measures
regulating these areas, inherent in the right to seek refugee status, with international
standards. In that respect, it is argued that the EC offers a more suitable framework
than intergovernmental cooperation. The view taken is that a piecemeal approach
would allow breaches of international refugee law to persist and could undermine
the positive impact of EC measures in line with international requirements. For
instance, the establishment of fair and effective procedures would seriously be
jeopardised by national measures restricting asylum seekers’ access to these

procedures; EC measures securing access would be required”.

International protection is an extremely complex concept which covers a variety of
situations and types of protection. Therefore, it is important to stress that this piece
of research is confined to issues regarding the right to seek refugee status within the
meaning of Article 1{A)(2) of the 1951 Convention. Other forms of protection as
well as the status of recognised refugees within the EC are not examined'*. This
introduction will define the scope of this research as well as the chosen approach. It

will also tackle methodological issues and give a survey of the literature before

12 To date, most of the asylum measures have been adopted within the EU framework; however,
with the “communautarisation” of asylum matters, future developments will take place within the
EC.

13 These particular issues are examined in chapter IV on access to substantive asylum procedures

and chapter V on fair and effective procedures.

14 As a result the loss of refugee status is not considered.




determining what are the standards set by international refugee law that EC law

must meet.

1. The scope of the research

The focus is on those seeking refugee status within the meaning of Article 1(A)2)

of the 1951 Convention, referred to as asylum seekers'’; Article 1(A)(2) reads:

“For the purposes of the present Convention, the term “refugee” shall apply to any
person who (...) owing to a well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of that country, or who, not
having a nationality and being outside the country of his former habitual residence
as a result of such events, is unable or, owing to such fear, is unwilling to return to

it.”

This definition forms the basis for international refugee law and the standards that it
sets are legally binding upon all the Member States as parties to the 1951
Convention. It follows that the EC cannot afford to disregard the Convention

definition without the EC endorsing and facilitating breaches of international law.

This focus on the right to seek refugee status within the EC has a number of

implications.

Firstly, it means that the position of individuals in need of international protection,
but who do not apply for refugee status within the meaning of the 1951 Convention,
is not examined. It follows that issues regarding de facto refugee and temporary
protection are not examined. De facto refugees may be defined as “persons who are

refugees in a broader sense than that allowed for by the Refugee Convention, but

'3 They may also be referred to as asylum claimants or applicants for asylum.




who cannot be returned to their country of origin for humanitarian reasons.”"® The
concept of de facto refugees covers individuals who are in need of international
protection, but do not fall within the scope of the Convention definition of the term
refugee or have not applied for refugee status. This concept also covers
unsuccessful asylum seekers who cannot be returned to their country of origin'’.
The concept of de facto refugee is often associated with the concept of temporary
protection'®. These two concepts took a new dimension in the EU with the events
in Bosnia and Kosovo. The Member States considered, in general, that those fleeing
these events were not entitled to refugee status and protection within the EC was
granted on a temporary basis'®. Whilst it is recognised that refugee status may not
have been appropriate in all cases, a quasi-systematic rejection of the claims lodged
by individuals who fled these conflicts was not justified. UNHCR agreed that those
who sought refugee status on the ground that their place of residence was
threatened by war fell outside the scope of the Convention definition. However,
UNHCR stressed that a great number of conflicts occurred in a political context
which could lead to serious human rights violations against members of particular

ethnic or religious groups®™. According to UNHCR, a situation of internal armed
g group

'S Johan Cels, “Responses to European States to de facto refugees” in Loescher and Monahan,
Refugees and International Relations (Clarendon Press, Oxford, 1990) at p.187.

' Issues regarding unsuccessful asylum seekers are not examined as the rejection of their claim
means that they loose their status of asylum secker and thus fall outside the scope of the 1951

Convention.

18 See, for instance, Karoline Kerber, “Temporary protection: an assessment of the harmonisation
policies of the European Union Member States”, IJIRL Vol. 9 No. 3 (1997) 453-471 and Sophie
Albert, Les Réfugiés Bosniaques en Furope (Cedin-Paris I, Perspectives Internationales,
Monchrestien, Paris, 1995) in particular at p.152-166.

¥ Many of those fleeing these conflicts stayed in refugee camps located close to the borders with

neighbouring countries.

% UNHCR, Information Note relating to Article 1 of the Geneva Convention (Paragraph 9).




conflict did not justify the use of torture, arbitrary punishment and indiscriminate
bombings against certain groups of the population. Such acts could fall within the
scope of the 1951 Convention. Hence, when determining an asylum claim, it is vital
that the specific circumstances of the case are subject to close examination including
an evaluation of the conflict. Secondly, cases where protection is granted outside
the EC territory are not considered. This implies, for instance, that issues relating to
people who find themselves in refugee camps are not addressed. Finally, the status

of recognised refugees within the EC falls outside the scope of this thesis.

This focus on the right to seek refugee status within the meaning of the 1951
Convention is justified by the fact that, to date, this status constitutes the most
effective form of protection, particularly when compared to temporary protection.
This does not mean that other forms of international protection must be
disregarded: different types of protection may address different types of situations
and thus different needs. In cases of mass influx of refugees, the individual approach
that characterises the Convention may not always be adequate. Indeed, asylum
claims are examined on an individual basis and supposes individuals being able to

reach a country where they can apply for refugee status.

However, refugee status remains an essential component of international protection
as the need for protection on a more permanent basis outside the country of origin
is unlikely to disappear. With this in mind, temporary protection, for instance,
should not be used to justify curtailments to the right to seek refugee status and

thus legitimise restrictive asylum policies in breach of international refugee law.

In determining the standards that EC law must meet in order to preserve the right to
seek refugee status, it is argued that pragmatism constitutes the most appropriate
approach. However, the latter must apply within the limits of compliance with

international refugee law.




2. A pragmatic approach

As already stressed, the purpose of this thesis is to ensure that the right to seek
refugee status is fully implemented within the EC. In recent years, asylum seekers
have faced increasing hostility which manifested itself through the adoption of

increasingly restrictive measures on asylum at European and national level.

It is argued that two elements need to be taken into consideration in establishing EC
standards regarding the right to seek refugee status, namely the need to comply
with international refugee law, but also the need to acknowledge Member States’
views on the matter. Reference to the Member States’ positions considering their
restrictive nature may, at first glance, appear paradoxical. However, the view taken
is that totally ignoring the Member States’ views on the grant of refugee status
would be detrimental to asylum seekers’ rights as the Member States retain an input
in the EC decision-making process through the Council. This means that
compromises may have to be found if the right to seek refugee status is to be

preserved within the EC. In other words, a pragmatic approach is needed.

Pragmatism, however, should not jeopardise compliance with international refugee
law. It follows that Member States’ views should only be taken into account
provided that they allow consistency with international standards. For instance, it is
argued that the loss of asylum seekers’ right to lodge multiple applications in the
EC may be tolerated provided that access to fair and effective asylum procedures is
guaranteed irrespective of the Member State responsible for determining the asylum

claim?',

This pragmatic approach is commended as a way of avoiding the temptation to
make proposals that may be seen as going beyond the requirements of international

refugee law. This statement may be illustrated with regard to the flight from

2! These particular issues are examined in chapter IV on access to substantive asylum procedures

and in chapter V on fair and effective procedures




extreme poverty. Poverty as a ground for a well-founded fear of persecution
entitling people to refugee status is a highly controversial issue. The introduction of
such a ground could be justified in cases where poverty is caused by political
decisions resulting in individuals being discriminated against and condemned to a
state of total destitution. However, a proposal for an enlargement of the Convention
definition of the term refugee to cover these cases would be with no doubt rejected
by the Member States. Such a proposal would clash with the Member States’
efforts to keep a strict distinction between asylum seekers and economic migrants.
For the thirty years that followed the adoption of the 1951 Convention, that
distinction did not raise any serious difficulties as immigration channels were still
open. However, with these channels hardly available, the Member States revived the
distinction in question on the ground that economic migrants were abusing asylum
procedures in order to enter the EC territory. Traditionally, UNHCR and other
organisations involved with the protection of asylum seekers and refugees had little
to say about this distinction between asylum seekers and economic migrants fearing
that any dilution of this distinction could have an adverse impact on people in need
of international protection’”. However, they have reviewed their position and
recognised that in certain circumstances this distinction could be blurred”. The
reasons for leaving the country of origin may be founded on both socio-economic
and political reasons. As already suggested, poverty may be the result of
discrimination on the ground of religion or ethnicity. Moreover, mixed migrations
are a source of further difficulties. In some countries, population movements may
have different causes. Individuals may flee the country concerned owing to a well-
founded fear of persecution within the meaning of Article 1(A)(2) of the 1951

Convention while others may decide to leave for economic-related reasons™.

2 UNHCR, The State of the World’s Refugees: in Search of Solutions (Oxford University Press,
1995) at p. 196.

#* An analysis of the distinction between asylum seekers and economic migrants falls outside the

scope of this thesis. However, this could constitute the basis for further study.

24 This is for instance the case in China.




Extreme care in assessing asylum claims is therefore required. Member States
should not assume that countries that traditionally produce large numbers of

economic migrants cannot produce asylum-seekers.

It is important to stress that although compromises may be required with a view to
protecting the right to seek refugee status, this should not be at the detriment of
asylum seekers’ rights. In other words, breaches of international refugee law should
not be tolerated in the name of pragmatism. In the course of this study, it became
apparent that significant changes in the developing common asylum policy would be

necessary if the right to seek refugee status is to be preserved within the EC.

3. Methodology issues

The purpose of this work is to design standards to be satisfied by EC law with a
view to securing the exercise of the right to seek refugee status within the EC. It is
thus a proposal for law reform. A comprehensive approach at EC level is
recommended. To that end, EC and EU as well as national initiatives have been
measured against the standards established by international refugee law. The
research is therefore essentially based upon an analysis of the relevant laws,

proposals and case-law,

The current sources of EC and EU law on asylum are scattered across a complex

area of measures. The principal measures are:

- the Convention determining the State responsible for examining applications for
asylum lodged in one of the Member States of the European Communities of 15

June 1990, referred to as the Dublin Convention®®;

5 07 254/1 1997.
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- the Resolution on a harmonised approach to questions concerning host third
countries adopted by the Ministers of the Member States of the European

Communities at their meetings in London on 30 November to 1 December 1992%;

- the Resolution on manifestly unfounded applications for asylum adopted by the
Ministers of the Member States of the European Communities at their meetings in

London on 30 November to 1 December 19927,

- Conclusions on countries in which there is generally no serious risk of persecution
adopted by the Ministers of the Member States of the European Communities at

their meetings in London on 30 November to 1 December 1992%;

- the Council Resolution of 20 June 1995 on minimum guarantees for asylum

29,
procedures™,

- the Joint Position of 4 March 1996 defined by the Council on the basis of Article
K.3 of the Treaty on European Union on the harmonized application of the
definition of the term “refugee” in Article 1 of the Geneva Convention of 28 July

1951 relating to the status of 1refuf,rees3 O; and

% Referred to in European Parliament, Asylum in the European Union: “the safe country of origin
principle”, People’s Europe Series, November 1996, Annex II, at p. 33-37 (uot published in the
Official Journal),

" Ibid., Annex I, at p. 26-32 (not published in the Official Journal).

% Ibid., Annex II1, at p. 38-41 (not published in the Official Journal).

2 0J C 274/13, 19/09/1996.

0 O L 63/2 1996, 13/03/1996.
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- Title IV of the TEC on visas, asylum, immigration and other policies related to
free movement of persons, in particular Article 63, inserted by the Treaty of

Amsterdam of 2 October 1997°.

These measures not only differ in their nature, they also vary in their legal effect.
Whilst the Dublin Convention and Article 63 are legally binding upon the Member
States, the other measures are not. This absence of binding effect has affected their
ability to achieve effective harmonisation. Moreover, this situation is aggravated by
the fact that there are inconsistencies between the EU and EC instruments
concerning the right to seek refugee status; these are discussed in the course of the

thesis.

What is proposed in this thesis is to measure the provisions concerning the right to
seek refugee status which have been adopted within the EU and EC frameworks
against the standards set by international refugee law. The purpose of this
comparison is to identify the strengths and failings of these provisions and make the
recommendations for law reform necessary to protect the right to seek refugee

status within the EC in line with international standards.

The primary source of international refugee law is the 1951 Convention, and in
particular Article 1(A)(2) on the definition of the term refugee and Article 33 on the
principle of non-refoulement. The existence of a right to seek refugee status is
inferred from Article 1(A)(2)*>. However, the principle of non-refoulement also
plays a fundamental role in the protection against persecution™. UNHCR
documentation is also highly relevant as the Convention needs to be read in the light
of UNHCR’s interpretations and recommendations if the Convention is to meet

today’s needs for refugee protection. For instance, UNHCR recommends that

3 See supra n. 10.

*2 See section 5.2 of the present chapter.

* The relevance of Article 33 of the 1951 Convention is examined in section 5.3 of this chapter.
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“membership of a particular social group”, one of the Convention grounds, is
interpreted as covering gender-based persecution®. These sources are used to
determine the standards against which EU measures are measured. It is argued that
the standards in question must be met by EC law. European material is mainly
comprised of measures adopted by the EU which relate to the right to seek refugee

status.

However, attention was also paid to measures and practices developed in two
Member States, i.e. the UK and France. This is justified for a number of reasons.
Firstly, measures adopted at EU and national level influence each other. The impact
of national measures on the right to seek refugee status within the EC cannot be
ignored. Secondly, since EU measures are not comprehensive on the matter, it was
necessary to turn to national laws and practices. For instance, issues relating to
substantive asylum procedures have been hardly tackled by the EU. Thirdly, some
issues could only be measured against international standards following an
examination of Member States’ laws, case-law and practices. This is, for example,
the case with regard to issues arising from the interpretation of “membership of a
particular social group” in relation to gender-based persecution®. Fourthly, the use
of UK and French material is also justified by the fact that there are some clear
differences in the laws and policies of the Member States®’. This demonstrates that,
despite the existence of some common EU standards, there are still discrepancies,
thus laying bare the failure of existing EU provisions. It also shows that an
harmonisation in line with international refugee law is not only in the interest of
asylum seekers, but may also be beneficial to the Member States. Indeed, the
Member States with more generous provisions may argue that this situation makes
them more “attractive” to asylum seekers. For instance, the UK could argue that the

fact that it endorses a wider interpretation of the term “refugee” than France makes

3 See chapter IIT on the need for an up to date interpretation of the term “refugee”.

3 Ibid,

% See in particular chapter IIT on the need for an up to date interpretation of the term “refugee”.
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it a more appealing option for asylum seekers. In that context, the UK could benefit
from an harmonised and legally binding interpretation of the term “refugee”. Finally,
the focus on these two Member States was justified by practical considerations. The
author had access to both French and UK material. This type of consideration
explains why Germany was not considered despite the fact that that Member State

deals with considerable numbers of asylum claims®’.

Another source of information was found in the Canadian case-law of the
interpretation of “membership of a particular social group”. The use of this case-law
was considered relevant as it demonstrated that that 1951 Convention ground could
be interpreted in a manner allowing the Convention to address gender-based
persecution. The relevance of the Canadian case-law is reinforced by the fact that

Canada deals with non-negligible numbers of asylum claims™.

It is important to stress that, although UK, French and Canadian material was used,
this thesis as such is not a comparative one. French and UK material was used as
evidence of the need for effective harmonisation. The purpose behind the
examination of national material was to show how failure to comply with
international refugee law could affect the right to seek refugee status. However, it

also aimed at demonstrating that compliance could be achieved, this is particularly

¥ Between 1984 and 1993, around 50% of the asylum applications submitted in Europe were
lodged in Germany (see http://www.unhcr.ch/refworld/pub/state/95/box5_3.htm). This situation
persisted from 1994 to 1996(see Current Issues of UK Asylum Law and Policy, Frances Nicholson
and Patrick Twomey (Eds.)(Ashgate, Aldershot, 1998) Table 2.1, at p. 40). Whilst Germany is still
the Member State which deals with the greater numbers of asylum claims, it is now closely
followed by the UK. In 1998, Germany received 27.3% of the applications lodged in Europe and
22.1% in 1999 while the UK received 16.2% in 1998 and 20.8% in 1999 (sce
http://www.unhcr.ch/statis/000 1euro/fig2.htm).

%8 See chapter IIT on the need for an up to date interpretation of the term “refugee”.

* In 1998, 23.840 persons requested refugee status in Canada; 22.580 in 1997; 26.120 in 1996;
and 26.070 in 1995 (see http://www.unhcr.ch/world/amer/canada. hti).
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the case with regard to the Canadian case-law on non-State persecution® and

. . 1
women as a particular social group™’.

Finally, attention was also paid to the views and recommendations emanating from
NGOs which are actively involved in the protection of asylum seekers’ rights.
NGOs such as Amnesty International were the first ones to raise the alarm at the

EU and Member States’ “change of heart”.

In recent years, asylum has become a priority on the agenda of the EU and its
Member States. This resulted in proposals and laws affecting directly or indirectly
the right to seek refugee status. For instance, while this research was being carried
out, the UK adopted two Acts on Immigration and Asylum*? which both affected
the right to seek refugee status. With the “communautarisation” of asylum matters,
EC measures on asylum are now expected. Whilst its fast-moving nature made the
chosen topic a particularly interesting and relevant one, it was also a source of
difficulties. In that respect, the challenge was to keep up with developments and

incorporate them where necessary.

4. Summary of literature survey

As already stressed, the purpose of this thesis is to make recommendations for law
reform with a view to preserving the right to seek refugee status within the EC. It
follows that this thesis is mainly based upon an analysis of the relevant international,
European and, to a certain extent, national legal provisions. However, the literature
written on the subject was of valuable assistance in measuring European measures

against the standards set by international refugee law.

“© See chapter HI on the need for an up to date interpretation of the term “refugee” section 1.2,

4 Ibid., section 2.2.2(i).

“2 The Immigration and Asylum Act 1996 and the Immigration and Asylum Act 1999.
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There is an abundant literature on asylum and refugee matters. However, an
important part of this literature does not directly concern the right to seek refugee
status. For instance, a significant part of this literature deals with specific issues
arising from mass influxes of refugees and thus focuses on other forms of protection
than that offered by refugee status within the meaning of the 1951 Convention. The
relevance of the available literature was assessed on the basis of its contribution to a
thorough and critical analysis of the right to seek refugee status in the specific

context of the EC.

In the course of this research, it became evident that the emergence of an asylum
policy common to the Member States prompted the development of literature on
the subject. This was particularly the case with the adoption of the Dublin
Convention and, the Treaty on European Union in particular. Indeed, the latter
brought asylum matters within the EU framework by their insertion into the Justice
and Home Affairs (JHA) Pillar, also known as the third pillar. As to the literature
regarding the subsequent “communautarisation” of asylum matters operated by the

Treaty of Amsterdam, it is still in its early stages®.

Whilst institutional and substantive issues are closely connected, the literature
relating to the development of a common asylum policy tends not to envisage these

matters in relation to each other**. Hence, the focus is either on institutional issues®

“ However, on this issuc see Steve Peers, EU Justice and Home Affairs Law (European Law

Series, Pearson Education, Harlow 2000)

*! However, a more comprehensive approach may be found, for example, in Steve Peers (supra n.
43), and in Michael Petersen, “Refugee protection issues in Europe”, in New Forms of
Discrimination, Linos-Alexandre Sicilianos (¢d.) (Editions A. Pedone, Paris, 1995).

45 See, for instance, Walter Van Gerven, “Towards a coherent constitutional system within the
European Union”, EPL Vol. 2, Issue 1 (1996) 81-101; Richard McMahon, “Maastricht’s Third
Pillar: load-bearing or purely decorative”, LIEI (1995/1) 51-64; Muller-Graff, “The legal bases of
the Third Pillar and its position in the framework of the Union Treaty”, 31 CMLRev. (1994) 493-
510; and Peers (supra n. 43).
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or on substantive aspects'®. Moreover, the former are usually part of a larger debate
on European institutional law*’ and do not necessarily specifically address the issues
arising from asylum matters in that respect. While it is accepted that a
comprehensive approach is not always feasible®®, the selected issue(s) should be put
in context. This means that their close connection with other questions arising from

the right to seek refugee status within the EC should be stressed.

With regard to substantive issues, commentators such as Guild*, Shah® and Joly®’

have expressed concern about the impact of the measures jointly adopted by the

“® See, for example, on the interpretation of the term “refugee”, Nadine Finch and Jane Coker,
“Does the Refugee Convention protect women or is it blind to issues of gender”, Immigration and
Nationality Law and Practice, Vol. 10 No. 3 (1996) 83-85 and Todd Stewart Schenk, “A proposal
to improve the treatment of women in asylum law: adding a “gender” category to the international
definition of “refugee”, Global Legal Studies Journal I (1995)
http://www.law.indiana.edu/glsj/vol2/schenk.html; on asylum procedures, Pieter Boeles and
Ashley Terlouw, “Minimum guarantees for asylum procedures”, IJRL Vol. 9 No. 3 (1997) 472-
491 and Pieter Boeles, “Effective legal remedies for asylum seckers according to the Convention of
Geneva 19517, NILR, XLIII (1996) 291-319; and on the safe third country principle, Prakash
Shah, “Refugees and safe third countries: United Kingdom, European and international aspects”,
EPL, Vol. 1 Issue 2 (1995) 259-288.

47 See supra n. 45 and Peers (supra n. 43).

“* For instance, a journal article cannot be expected to thoroughly examine the right to seek

refugee status within the EC.

* Elspeth Guild, “Towards an European asylum policy: developments in the European
Community”, Immigration and Nationality L.aw and Practice, Vol. 7 No. 3 (1993) 88-92.

0 See supra n. 46.

! Daniéle Joly, Lynette Kelly and Clive Nettleton, Refugees in Europe: The Hostile Agenda,
Minority Rights Group international, 1997.
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Member States on asylum seekers’ rights™. Particular attention seems to have been
paid to the Resolution on host third countries and the Resolution on manifestly
unfounded applications for asylum and on the related concepts of safe third country
and fast-track procedures. Another issue that seems to have come under close
scrutiny is that relating to the scope of the definition of the term “refugee”

enshrined in the 1951 Convention®*,

Whilst the risk of inconsistency with international refugee law appears to have been
identified in the literature, the approach remains piecemeal in most cases. In other
words, the different issues arising from the right to seek refugee status in the light
of European developments tend to be examined individually. Hence, the interaction
between the different European measures on asylum and their combined impact on
the right to seek refugee status within the EC is not efficiently demonstrated. In that

respect, one may say that there is a lack of literature adopting a global approach.

Moreover, it is important to note that a comparative approach is frequently

adopted®. This means that the literature concerned does not so much focus on the

%2 See also, for instance, Petersen, supra n. 44. Concern was also raised with regard to national
developments; see, for example, Dallal Stevens, “The Asylum and Immigration Act 1996: erosion
of the right to seek asylum”, Vol. 61 MLR (1998) 207-222 and Colin Harvey, “Excluding
refugees?”, New Law Journal, November 3 (1995), at p. 1630.

% See, for instance, Shah (supra n. 46), Guild (supra n. 49) and Roel Fernhout, “Status
determination and the safe third country principle”, in Europe and Refitgees: a Challenge?
L’Europe et les Réfugiés: un Défi?, Edited by Jean-Ives Carlier et Dirk Vanheule (Eds.) (Kluwer
Law International, The Hague/ London/ Boston, 1997) at p. 187.

>* See, for example, Isabelle Daoust and Kristina Folkelius, “Developments - UNHCR Symposium
on gender-based persecution, IJRL Vol. 8 No. 1/2 (1996) 161-183, Finch and Coker (supra n. 46)
and Schenk (7bid.).

> See, for instance, Who Is a Refugee? A Comparative Case Law Study, Jean-Ives Carlier, Dirk
Vanheule, Klaus Hullmann and Carlos Pefia Galiano (Eds.) (Kluwer Law International, The
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provisions adopted at European level, but on the asylum laws and policies of the
Member States. Comparative literature was useful as European and national
measures concerning the right to seek refugee status influence each other.
Furthermore, as already noted, as the current European provisions on asylum are
not comprehensive, an analysis of national provisions was necessary in some

instances.

In the late 1990s, it appears that the literature concerning the right to seek refugee
status within the EC became less abundant. The emphasis seems to have been put
on the study of other forms of protection than that offered through refugee status
within the meaning of the 1951 Convention. This shift was, to a considerable extent,
prompted by the factual context, and in particular the crisis in former Yugoslavia.
Whilst the importance of these other forms of protection is recognised, refugee

status remains a crucial form of international protection.

However, with the entry into force of the Treaty of Amsterdam, which provides for
the adoption of a number of provisions regarding the right to seek refugee status
within the EC, this topic will probably become the object of a more significant

literature.

A final and fundamental issue needs to be addressed in this introduction. It is argued
that the protection of the right to seek refugee status within the EC requires the
latter to adopt comprehensive standards in line with those set by international
refugee law. It is therefore essential to determine what are these international

standards.

Hague/ London/ Boston, 1997) and Immigration Law Practitioners’ Association, 4 Guide fo
Asylum Law and Practice in the European Union, Compiled by G. Gare, ILPA, December 1995,
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5. International standards

The instrument central to the protection of refugees is the 1951 Convention. The
Convention is analysed specifically in relation to the right to seek refugee status. It
follows that the provisions that concern the status of recognised refugees and the
loss of refugee status fall outside the scope of this thesis. The provisions that are
considered are primarily Article 1(A)(2) on the definition of the term “refugee™ and
Article 33 on the principle of non-refoulement. These two Articles are fundamental
to asylum seekers’ rights and it is argued that these provisions form the standards
that EC law must satisfy. However, in order to fully grasp the extent of the
obligations encompassed in Articles 1(A)(2) and 33, the latter must be read in the
light of the UNHCR’s interpretations. Indeed, UNHCR’s guidelines are
indispensable if the 1951 Convention is to be adapted to today’s needs for
international protection. This is particularly the case with regard to the definition of

refugee™.
The next section focuses on Article 1{A)(2) of the 1951 Convention and how, it is
argued, it gives rise to a right to seek refugee status. Then, the principle of non-

refoulement 1s examined as its implementation is crucial to the protection of asylum

seekers’ rights.

5.1. Article 1(A)(2) of the 1951 Convention: the right to seek refugee status

It is argued that a right to seek refugee status may be inferred from Article 1{A)(2)

of the Convention which defines who is eligible for refugee status.

5.1.1. The definition of the term refugee

Article 1(A)(2) of the 1951 Convention defines a refugee as an individual who is

outside his or her country of origin or residence, where he or she is stateless, and is

%% See chapter I1I on the need for an up to date interpretation of the term “refugee”.
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unable or unwilling to avail himself or herself of the protection of that country or to
return there owing to a well-founded fear of persecution by reason of race, religion,

nationality, membership of a particular social group or political opinion.

The Convention definition was originally confined to events that had occurred
before 1 January 1951. However, it was acknowledged that this temporal limitation
would prevent the Convention from addressing new refugee situations arising after
that date. This limitation was removed by the Protocol relating to the Status of
Refugees of 1967°". The 1951 Convention allowed a further limitation on
ratification. States were offered the option to limit the scope of the Convention to
events in Europe (Article 1(B)(1)). However, this limitation does not apply to the
Member States. Indeed, both the 1951 Convention and the 1967 Protocol have
been ratified by the fifteen Member States. These two instruments are therefore

legally binding upon the Member States.

The purpose of this research is not to analyse the Convention definition, but to
ensure that EC law secures compliance with international standards; this implies
ensuring the correct implementation of the Convention definition throughout the
EC. It is argued that a full implementation of that definition requires taking into
consideration the position of UNHCR. Over the years, UNHCR has been concerned
with recommending interpretations of the term refugee which address new refugee
situations in line with the spirit and purpose of the 1951 Convention. Two main
issues have been identified in that respect, namely non-State persecution and

gender-based persecution®®.

While an in depth analysis and discussion of the Convention definition is not the
purpose of this research, an understanding of who is a refugee under Article 1(A)(2)

remains necessary. The four elements of the definition are therefore considered.

57 Article 2(1) of the Protocol relating to the Status of Refugees (606 UNTS 267).

%% See chapter I1I on the need for an up to date interpretation of the term “refugee”.

21




(i) The asylum seeker’s presence outside his or her country of erigin

In order to be eligible for refugee status, an individual must, infer alia, be outside
his or her country of origin. Indeed, as noticed by Goodwin-Gill, “(...) the fact of
having fled, having crossed an international frontier, is an intrinsic part of the quality
of refugee, understood in its ordinary sense.”™ It follows from Article 1(A)(2) that
the expression country of origin refers to the State of nationality or the State of

residence where asylum seekers are stateless.

(ii) Inability or unwillingness to avail oneself of the protection of the country

of origin or to return there

The inability or unwillingness to request one’s country of origin for protection or
return to the country in question is the rationale for the availability of international
protection, which may take the form of refugee status. Indeed, international
protection is construed as a substitute for national protection, i.e. protection

emanating from the country of origin.

This element of the Convention definition has been and remains contentious as it
has been subject to restrictive interpretations where an individual has a well-
founded fear of persecution owing to the activities of non-State agents. In such
circumstances, some States, including some Member States, have interpreted that
element of the Convention definition as excluding cases where the country of origin
is unable to provide effective protection. This position, which is contested by
UNHCR, has been justified on the ground that the Convention definition only refers
to State persecution. It is argued that this interpretation of the Convention

definition is inconsistent with the wording, spirit and object of the Convention®.

* Guy S. Goodwin-Gill, The Refugee in International Law (Clarendon Press, Oxford, 1996) (2nd
€d) at p.40.

% See chapter III on the need for an up to date interpretation of the term “refugee”.
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(iii) A well-founded fear of persecution

The term persecution is not defined in the 1951 Convention or in any other
international instrument. However, as observed by Plender, “[t]he persecution that
the refugee fears consists primarily in a serious disadvantage, including jeopardy to

life, physical integrity or liberty”®. Plender's statement is inferred from Articles 3152

®  Richard Plender, International Migration Law (Martinus Nijhoff Publishers,
Dordrecht/Boston/London, 1988) (2nd ed) at p.417.

%2 Article 31 on “refugees unlawfully in the country of refuge” reads:

“1. The Contracting States shall not impose penalties, on account of their illegal eniry or presence,
on refugees who, coming directly from a territory where their life or freedom was threatened in the
sense of Article 1, enter or are present in their territory without authorization, provided they
present themselves without delay to the authorities and show good cause for their illegal entry or
presence.

2. The Contracting States shall not apply to the movements of such refugees restrictions other than
those which are necessary and such restrictions shall only be applied until their status in the
country is regularized or they obtain admission into another country. The Contracting States shall
allow refugees a reasonable period and all the necessary facilities to obtain admission in another

country.”

Article 31 of the 1951 Convention is considered in relation to document requirements imposed on

asylum seekers (see chapter IV on access to substantive asylum procedures).
Atrticle 32. on “expulsion” reads:

“1. The Contracting States shall not expel a refugee lawfully in their territory save on grounds of
national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision reached in accordance
with due process of law. Except where compelling reasons of national security otherwise require,
the refugee shall be allowed to submit evidence to clear himself, and to appeal to and be
represented for the purpose before a competent authority or a person or persons specially

designated by the competent authority.
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to 33 of the 1951 Convention which contemplate threats to life or freedom. This
can be regarded as referring to the heart of the term persecution. However, as
suggested by Plender, “(...) any other serious disadvantage will constitute
persecution when it gives rise to intolerable psychological pressure”®. It follows
that the determination of what amounts to persecution remains very much a

question of degree that must be addressed on a case-by-case basis.

There seems to be a consensus that the core-meaning of persecution for the purpose
of the 1951 Convention includes threat to life, freedom or physical integrity.
However difficulties arise when attempting to determine what is persecution in the
broader sense. As noted by Goodwin-Gill, (...) [a] comprehensive analysis requires
the general notion of persecution to be related to developments within the broad
field of human rights”*. In that respect, particular attention should be paid to the
rights that have an absolute character and cannot therefore be subject to
derogations®. These rights include the right to life to the extent that individuals are

protected against “arbitrary” deprivation®, the right to be protected against torture,

3. The Contracting States shall allow such a refugee a reasonable period within which to seek
legal admission into another country. The Contracting States reserve the right to apply during
that period such internal measures as they may deem necessary.”

Article 32 is not examined in this thesis as it concerns recognised refugees.

Article 33 is examined in section 5.3. of the present chapter.

% Richard Plender, see supra n. 61.

% Guy S. Goodwin-Gill, supra n. 59, at p. 67.

% See, for instance, Article 15(2) of the ECHR; Article 4 of the Covenant on Civil and Political
Rights and Article 27 of the American Convention of Human Rights.

% See, for example, Article 6 of the Covenant on Civil and Political Rights and Article 2 of the
ECHR.
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or cruel or inhuman treatment®’, the right not to be subjected to slavery or
servitude®, the right not to be subjected to retroactive criminal penalties® and the
right to freedom of thought, conscience and religion’’. It is interesting to note that
that this right is not construed as an absolute right for the purpose of the ECHR
(Article 9). In addition to these absolute rights, there are a number of rights that
cannot be ignored “... in view of the frequent close connection between persecution

and personal freedom™”!

. These rights include the right to liberty and security of the
person which covers arbitrary arrest and detention’, the right to freedom from
arbitrary interference in private home and family life”. As stressed by Goodwin-
Gill, “[r]ecognition of these rights is essential to the maintenance of the integrity
and inherent human dignity of the individual. Persecution within the Convention
thus comprehends measures, taken on the basis of one or more of the stated
grounds, which threaten deprivation or liberty; torture or cruel, inhuman, or
degrading treatment; subjection to slavery or servitude; non-recognition as a person
(particularly where the consequences of such non-recognition impinge directly on

an individual's life, liberty, livelihood, security, or integrity); and oppression,

%7 See, for example, Articte 7 of the Covenant on Civil and Political Rights and Article 3 of the
ECHR.

% See, for example, Article 8 of the Covenant on Civil and Political Rights and Article 4(1) of the
ECHR

% See, for instance, Article 15 of the Covenant on Civil and Political Rights and Article 7 of the
ECHR.

" Article 18 of the Covenant on Civil and Political Rights.
" Guy S. Goodwin-Gill, supra n. 59, at p. 69.

72 See, for instance, Article 9 of the Covenant on Civil and Political Rights and Article 5 of the
ECHR.

73 See, for example, Article 17 of the Covenant on Civil and Political Rights and Article 8 of the
ECHR.
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discrimination or harassment of a person in his or her private, home, or family

life”"

One may infer from the fundamental character of these rights that violations of the
rights in question combined with the State of origin’s inability to provide protection
may amount to persecution for the purpose of the 1951 Convention. Hence,
“[a]ssessments must be made from case to case by taking account, on the one hand,
of the notion of individual integrity and human dignity and, on the other hand, of the
manner and degree to which they stand to be injured””. It follows from Article
1(A)(2) of the 1951 Convention that asylum claimants must demonstrate a well-

founded fear of persecution.

The Ad Hoc Committee on Statelessness and Related Problems stated in a Draft
Report of 15 February 1950 that the words “well-founded fear” implied that the
person applying for refugee status had to give a “plausible account” of the reasons
why he or she feared persecution. According to the final report, the expression
well-founded fear of persecution meant that the individual seeking refugee status

had been exposed to persecution or had good reason to fear persecution”,

The assessment of the existence of a well-founded fear of persecution within the
meaning of Article 1(A)(2) requires an examination of both objective and subjective
elements. According to the UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status, the determination of the refugee status will “(...)

primarily require an evaluation of the applicant's statement rather than a judgement

™ Guy S. Goodwin-Gill, supra 1. 59, at p.69.

S Ibid.

"6 UN DOC. E/AC 32/L38 (1950) E/1658, reprinted in UN-YBK (1950) 569.

" E/1618) - E/AC 32/5.
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of the situation prevailing in his own country of origin”.”® This means that, in
determining whether there is a well-founded fear of persecution, particular attention
must be given to the circumstances specific to the case. Focusing on the situation in
the State of origin could result in individuals being denied refugee status on the
ground that the situation in their country of origin appears satisfactory on the
whole. However, a State may only be safe for certain groups of individuals™. Thus,
objective elements cannot prevail where assessing the existence of a well-founded

fear of persecution.

Finally, in order to be eligible for refugee status, asylum seekers must demonstrate

that their well-founded fear of persecution is based on a Convention ground.

(iv) The Convention grounds

The 1951 Convention mentions five grounds for persecution, namely race, religion,
nationality, membership of a particular social group and political opinion. An

asylum claim may be founded on one or more Convention grounds.

An overview of the different Convention grounds is given; however, the purpose is
not to analyse and discuss these grounds. They are considered in relation to the
need for EC law to comply with Article 1(A)(2) of the 1951 Convention with a
view to securing the right to seek refugee status within the EC territory. To that
end, it is vital that the Convention definition is not subject to restrictive
interpretations inconsistent with the spirit and purpose of the Convention, which is

to provide refugee status to those in need of international protection within the

"8 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/Eng/REV.1,
reedited, Geneva, January 1992.

™ See chapter V on fair and effective procedures.
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meaning of its provisions. This is particularly important if the Convention is not to

become an anachronism®.
* Race

Where considering race as a ground for persecution within the meaning of the 1951
Convention, one has to look at the 1965 Convention on the Elimination of All

Forms of Racial Discrimination; Article 1 reads:

“(...) [Tlhe term ‘racial discrimination” shall mean any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or ethnic origin
which has the purpose or effect of nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights and fundamental freedoms in the

political, economic, social, cultural or any other field of public life.”

However, whilst the international community has condemned on a large number of
occasions discrimination on racial grounds, whether such practices constitute
persecution is a more contentious issue. In Ali v. Secretary of State, the racial
discrimination likely to be faced by Kenyan citizens of Asian origin was not
considered to amount to persecution within the meaning of the 1951 Convention.
The applicants claimed they did not wish to be returned to their country of origin
because they feared political and racial persecution as a result of the State’s
“africanisation” policy”®. It is not sufficient for asylum seekers to establish that they
are discriminated against owing to their race, they must also demonstrate that racial
discrimination in their particular case amounts to persecution. In other words, racial
discrimination is not a synonym for persecution by reason of race, although they

may overlap and thus fall within the scope of Article 1(A)(2) of the 1951

%0 See chapter IIT on the need for an up to date interpretation of the term “refugee”.

#14li v. Secretary of State [1987] Imm AR 126.
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Convention. Racial discrimination is likely to amount to persecution where rights

fundamental to human dignity are violated **.
* Religion

A number of international instruments guarantee the right to freedom of religion.
Pursuant to Article 18 of the 1966 Covenant on Civil and Political Rights and
Article 18 of the Universal Declaration of Human Rights, everyone shall have the
right to freedom of thought, conscience, and religion, which shall include the
freedom to have or adopt a religion or belief of choice and the freedom to manifest

such religion or belief. This right is also protected by the ECHR (Article 9)¥.

The right to freedom of religion also implies that no one shall be subject to coercion
which would impair that freedom or be forced to embrace a religion or belief. The
Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief, adopted in 1981, indicates the interests to be
protected®. As in the case of racial discrimination, asylum seekers who allege that
they have a well-founded fear of persecution owing to their religion must
demonstrate that the infringement to their right to freedom of religion amounts to

persecution®. For instance, the French Commission des Recours des Réfugiés

82 See this chapter, section 5.1.1(iii).

8 However, within the framework of the ECHR, a distinction was made between the freedom to
practice a religious belief and the right to proselytise. In Kokkinakis v. Greece, the European
Court of Human Rights distinguished between “bearing Christian witness and improper
proselytism” (paragraph 48), which could, for instance, consist in “offering material or social
advantages with a view to gaining new members for a Church or exerting improper pressure on
people in distress or in need ... for] the use of violence or brainwashing” (paragraph
4N.(Kokkinakis v Greece, judgment of 25 May 1993, Series A No. 260-A, p.19).

8 Declaration adopted without vote by the General Assembly of the United Nations (UNGA res.
36/ 55 of 25 Nov. 1981).
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(CRR)* held in Nahmany that the applicants, Jews who had become Christians, had
good reasons to fear persecution in their country of origin, Israel, owing to their
religion®’. Indeed, Jews who had converted to Christianity faced serious

discrimination.

 Nationality

As observed by Goodwin-Gill, “[t]he reference to persecution for reasons of
nationality is somewhat odd, given the absurdity of a State persecuting its own
nationals on account of their membership of the body politic. Those who possess
the nationality of another State will, in normal circumstances, be entitled to its
protection and so fall outside the refugee definition™. However, the concept of
nationality within the meaning of the 1951 Convention is usually interpreted in a
broader sense. As a result, the term nationality includes origins and membership of a
particular ethnic, religious, cultural, and linguistic minority. It is interesting to note
that Article 27 of the 1966 Covenant on Civil and Political Rights declares that “[iln
those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language”. However, as noted by Goodwin-
Gill, “[i]t is not necessary that those persecuted should constitute a minority in their

own country, oligarchies traditionally tend to resort to oppression™. Asylum

8 Sce this chapter, section 5.1.1(iii).
% See chapter III on the need for an up to date interpretation of the term “refugee”, section 1.1.

81 CRR, 30 July 1982, Nahmany referred to in Frederic Tiberghien, La Protection des Refugiés en
France (Collection Droit Public Positif, Presses Universitaires d' Aix-Marseille, Economica, Paris,

1988) (2nd ed) at p.338.
8 Guy S. Goodwin-Gill, see supra n. 59, at p. 45.

8 Ibid., at p. 45-46.
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seekers relying on that Convention ground will have to establish that the treatment
that they are exposed to owing to their nationality amounts to persecution”. As
observed by Grahl-Madsen, persecution on the ground of nationality also includes

persecution by reason of lack of nationality, namely statelessness™.

* Membership of a particular social group

Membership of a particular social group as a ground for persecution raises a
number of definitional issues. This Convention ground is characterised by its
“vagueness” that allows it to cover a wider range of refugee situations than the
other Convention grounds. In the absence of a Convention definition, the onus was
on UNHCR and on the States party to the 1951 Convention to state more precisely
the scope of membership of a particular social group. It is argued that the 1951
Convention must be read in the light of UNHCR’s guidelines and that the latter
must be regarded as being part of the standards set by international refugee law.
The States should therefore be under the obligation to follow the guidelines
provided by UNHCR. With regard to membership of a particular social group, the
latter allows that Convention ground to cover new refugee situations, and in
particular gender-based and non-State persecution. Compliance with the positions
advocated by UNHCR is therefore crucial to the preservation of both the object and
spirit of the 1951 Convention. It is unfortunate that restrictive national policies on
asylum have resulted in the scope of that Convention ground being construed
narrowly. It 1s argued that EC law should secure that membership of a particular

social group is interpreted in a purposive manner’.

0 See this chapter, section 5.1.1iii).

! Grahl-Madsen, The Statis of Refiigees in International Law (Vol. 1, Sijthoff, Leyden, 1966) at
p- 219.

*2 See chapter 111 on the need for an up to date interpretation of the term “refugee”.
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* Political opinion

The right to freedom of opinion and expression is embodied in a number of
international instruments. For instance, Article 19 of the Universal Declaration of
Human Rights reads that “everyone has the right to freedom and expression; the
right includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.”
This right is also protected by the 1966 Covenant on Civil and Political Rights
(Article19(1) and (2)”) and, at a regional level, by the European Convention on
Human Rights™. Article 10(1) of the European Convention on Human Rights reads
that “everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without

interference by public authority and regardless of frontiers (...)”

Traditionally, a refugee is seen as someone who has a well-founded fear of being
persecuted by the State authorities owing to his or her political opinion or/and
involvement. However, persecution by reason of political opinion, as well as
persecution owing to other grounds, must not be confined to State persecution as it

may well emanate from non-State agents’.

3 Article 19(1) and (2) of the 1966 Covenant on Civil and Political Rights reads:

“1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seck,
recetve and impart information and ideas of all kinds, regardless of frontiers, either orally, in

writing or in print, in the form of art, or through any other media of his choice.”

** Handyside v. United Kingdom, European Court of Human Rights, judgment of 7 December
1976, Series A No. 24; Sunday Times v. United Kingdom, European Court of Human Righis,
Jjudgment of 26 April 1979, Series A No. 30; Arrowsmith v. United Kingdom (7050/75) European
Commission on Human Rights, 12 October 1978, 19 Decisions and Reports 5.

® The issues raised by non-State persecution are examined in chapter I1T on the need for an up to

date interpretation of the term “refugee”.
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Goodwin-Gill considers that if “political opinions have been expressed, and if the
applicant or others similarly placed have suffered or been threatened with repressive
measures, then a well-founded fear may be made out. Problems arise, however, in
assessing the value of the “political act”, particularly if the act itself stands more or
less alone, unaccompanied by evident or overt expressions of opinion.” The latter
part of this statement is another illustration of the fact that assessment for the
purpose of refugee status under the 1951 Convention must take place on a case-by-

case basis.

Where an individual falls within the scope of Article 1(A)(2) of the 1951
Convention, he or she is entitled to refugee status. It is argued that this provision

gives rise to a right to seek refugee status.
5.2. The right to seek refugee status

It is argued that a right to seek refugee status can be inferred from Article 1(A)(2)
of the 1951 Convention. In that respect, refugee status must be distinguished from

issues arising from the concept of asylum and the absence of a right to asylum.

5.2.1. The absence of a right to asylum

As noted by Goodwin-Gill, “[tlhe term “asylum” and the expression “right of
asylum” have lost much of their pristine simplicity. With the growth of nation States
and the corresponding development of notions of territorial jurisdiction and

supremacy, the institution of asylum has been subject to a radical change™’.

Before the development of the concept of the modern State, asylum was regarded
as a religious institution, which has now disappeared. Religious asylum was
practised by Jews, Greeks and Romans, but it is the Catholic Church that turned

asylum into a universal institution. From the sixteenth century, the concepts of

% Guy S. Goodwin-Gill, supra n. 59, at p.49.

7 Ibid., at p. 101.
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sovereignty and the modern State resulted in the development of a new form of
asylum, which is known as territorial asylum. 1t is based on the sovereignty of the
State. A number of national constitutions expressly mention the right to territorial
asylum. However, the right of asylum is not guaranteed in the sense of a legal

obligation endorsed by the State.

Asylum was defined by the Institute of International Law at its 1950 Bath Session
as the protection which a State grants under the control of its organs on its territory
or in some other place to a person who comes to seek it”. Hence, the protection
granted by a State to a non-national of a foreign country lies at the heart of the

institution of asylum.

The institution of asylum, as modelled by the concepts of nation State and
sovereignty was and is still regarded as belonging to the exclusive competence, or
“domaine réservé”, of the State. Therefore, right of asylum and international
protection were originally perceived as the same institution whose grant depended
upon the discretionary power of the head of the State. In 1949, Morgenstern based
the competence of States to grant asylum on “the undisputed rule of international
law that every State ha[d] exclusive control on the individuals in its territory,
including all matters relating to exclusion, admission, expulsion and protection

against the exercise of jurisdiction by other States™.

Asylum, understood as referring to territorial asylum, and international protection
are now regarded as two different concepts. Therefore, the protection granted
through territorial asylum must not be confused with that gained through refugee
status within the meaning of the 1951 Convention. International protection is a

creation of international law, which finds its root in the provisions of the 1951

%8 Encyclopaedia Universalis, Corpus 3, 1995, at p. 200.

® Morgenstern, “The Right to Asylum”, 26 BYIL (1949) 327 referred to in Guy S. Goodwin-Gill,
supra n. 59, at p. 102.
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Convention, whereas asylum remains the prerogative of the State'®. Thus, whilst
States are not under the obligation to grant asylum'”, those which are parties to the
1951 Convention are obliged to grant refugee status to individuals who fall within
the scope of the Convention definition of the term “refugee” enshrined in Article
1(A)(2). It follows from this Article and the obligation that it imposes on States that
individuals who fall within its scope are entitled to seek refugee status. Hence, a
right to seek refugee status may be inferred from Article 1(A)(2) of the 1951

Convention.

5.2.2. The existence of a right to seek refugee status

Under Article 1(A)(2) of the 1951 Convention, those who are outside their country
of origin and are unable or unwilling to avail themselves of the protection of that
State or to return there owing to a well-founded fear of persecution based on a
Convention ground are refugees for the purpose of the Convention. In other words,
those who satisfy the requirements of Article 1(A)(2) are entitled to refugee status.
By becoming party to the Convention, the States concerned have endorsed the
obligation to grant refugee status to individuals who are eligible under the

Convention definition.

In order for a State to be able to determine whether an individual is entitled to
refugee status, that State must examine his or her application. This supposes, in the
first instance, that the applicant, i.e. the asylum seeker, is given the opportunity to
lodge his or her claim. If this opportunity is denied or restricted, individuals who
would otherwise fall within the scope of Article 1(A)(2) will be deprived from a
protection, i.e. refugee status, they were entitled to. Hence, it is argued that

compliance with Article 1(A)(2) generates a number of obligations to be imposed

100 Gee, for instance, Sophie Albert, supra n. 18, particularly at p. 53.

191 There have been a number of unsuccessful attempts to impose on States an obligation to grant
asylum to those in need. The history of international instruments dealing with asylum illustrates
the States’ reluctance to be bound by such an obligation.

35



on States party to the 1951 Convention, and these include all the Member States.
The above mentioned obligations, inherent in Article 1(A)(2), are designed to
secure its effectiveness'®”. Indeed, if access to fair and effective asylum procedures
is not secured, States will not be in a position to fulfil their obligations under the
Convention as they will have failed to determine whether an individual is eligible for
refugee status. The fact that the 1951 Convention does not cover procedural issues,
and thus leave them to the States’ discretion, does not mean that they can
undermine their obligations under the Convention by limiting its applicability in

practice.

It is argued that the obligations imposed on States inherent in Article 1(A)(2) and to
the spirit and purpose of the 1951 Convention as a whole create a right to seek
refugee status. The obligation to ensure access to adequate asylum procedures in
order to determine whether individuals are entitled to refugee status implies that
there is a right to seek refugee status. Such a right can therefore be inferred from
Article 1(A)(2). With this in mind, it is argued that any national or regional measure
which, directly or indirectly, jeopardises that right is in breach of the 1951
Convention, and thus inconsistent with the standards set by international refugee
law. In that respect, the initiatives of the EU and its Member States have been a

source of growing disquiet that must, it is argued, be addressed by EC law'®.

Another element central to the safeguard of the right to seek refugee status is the
principle of non-refoulement. The view taken is that this right cannot be adequately

implemented in the absence of full compliance with the principle in question.

192 See chapter III on the need for an up to date interpretation of the term “refugee”.
1t is also necessary to secure that the treatment reserved to asylum seekers pending determination
does not undermine their right to sce refugee status (see chapter VI on asylum seckers’ status

pending determination).

19 The inconsistencies of these measures with international standards are evidenced in the

subsequent chapters.
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5.3. The principle of non-refoulement

The principle of non-refoulement prohibits States from returning individuals to a
country where their life or freedom may be endangered. This principle is enshrined
in Article 33(1) of the 1951 Convention which reads:

“No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular

social group or political opinion.”

Article 33(2) further states that:

“The benefit of the present provision may not, however, be claimed by a refugee
whom there are reasonable grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted by a final judgment of a

particularly serious crime, constitutes a danger for the community of that country.”

The principle of non-refoulement is also stated in other international instruments
such as the OAU Convention on refugees (Article II(3)), the American Convention
on Human Rights (Article 22(8))'* and the Declaration on Territorial Asylum
(Article 3(1))'.

104 Article 22(8) of the American Convention on Human Rights reads:
“In no case may an alien be deported or returned to a country, regardless of whether or not it is his
country of origin, if in that country his right to life or personal freedom is in danger of being

violated because of his race, nationality, religion, social status, or political opinions.”

1% Resolution 2312 (XXII).
Article 3(1) of the Declaration on Territorial Asylum reads:
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It is not contended that the principle of non-refoulement has legal authority as
treaty law and is therefore legally binding upon the signatories of the 1951
Convention. However, scholars and UNHCR regard the principle of non-

refoulement as a rule of customary law'®

and not only as a treaty provision. In the
opinion of UNHCR, the principle of non-refoulement has become an imperative
norm of international law which has been universally recognised on many
occasions'”. UNHCR had previously observed that this fundamental humanitarian
principle, expressed in a number of universal and regional instruments, is generally

108

accepted by States'®.

“No person referred to in Article 1, paragraph 1, shall be subjected to measures such as rejection at
the frontier or, if he has already entered the territory in which he seeks asylum, expulsion or

compulsory return to any State where he may be subjected to persecution,”

However, the Declaration provides for exceptions.

Article 3(2) reads:

“Exception may be made to the foregoing principie only for overriding reasons of national security

or in order to safeguard the population , as in the case of mass influx of persons.”

And Article 3(3) adds:

“Should a State decide in any case that exception to the principle stated in paragraph 1 of this
article would be justified, it shall consider the possibility of granting to the person concerned,
under such conditions as it may deem appropriate, an opportunity, whether by way of provisional
asylum or otherwise, of going to another State.”

1% Richard Plender, see supra n. 61, at p. 427.

197 Conclusion n. 6 (XX VIII), adopted in 1977.

1% See Report A/ 40/ 12, n. 23.
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The customary nature of the principle of non-refoulement is still open to discussion.
Some argue that the fact that this principle is not always implemented by States
demonstrates that it is not a rule of customary law. However, as noted by Marx,
“[slimply citing cases in which this principle has not been respected by some States
is not sufficient evidence that there is no consistent and uniform practice among
States with regard to the principle of non-refoulement™®. As stressed by the
International Court of Justice, “if a State acts in a way prima facie incompatible
with a recognized rule, but defends its conduct by appealing to exceptions or
justifications contained within the rule itself, then whether or not the State's conduct
is in fact justifiable on that basis, the significance of that attitude is to confirm rather
than weaken the rule”''®. Moreover, the element of opinio juris must be given
greater credence. During the debates of the UN General Assembly, no State has
ever overtly contested the binding nature of the principle of non-refoulement, this
statement includes those who are not party to the 1951 Convention. Finally, where
UNHCR had to intervene because States had returned people in need of
international protection to their country of origin in breach of the principle of non-
refoulement, the States concerned never argued that they had a right to compel
these people to return. The existence of the principle of non-refoulement in itself
was not challenged. The issue at stake was not related to the recognition of the
principle, but to its implementation. This shows that States recognise that they are
bound by the principle of non-refoulement, although their practices may not be
consistent with their legal obligation. It follows that the principle of non-

refoulement must be implemented by all the States as a rule of customary law'"’.

1% Marx, Reinhard, “Refugee Protection at Risk?”, in New Forms of Discrimination, Linos-
Alexander Sicilianos (éd.) (Editions A. Pedone, Paris, 1995) at p. 186.

1% Military and Paramilitary Activitics in and against Nicaragua (Nicaragua v. USA), merits,
judgment of 27 June 1986, ICJ Reports 1986, para. 186.

" Marx, Reinhard, see supra n. 109, at p. 187.

39




The principle of non-refoulement constitutes the very basis of the protection offered
to those in need of refuge because their State of origin failed them in that respect.
This is reflected in its legal authority. It follows that that principle covers those who
have fled their country of origin with a view to secking refugee status. In other
words, asylum seekers must enjoy the benefit of the protection that confers the
principle of non-refoulement. Hence, they must not be returned to a country where

their life or freedom may be threatened.

This imperative need to comply with the principle of non-refoulement in relation to
asylum seekers took on a new dimension with measures adopted by the EU and its
Member States in the field of asylum. Indeed, the Member States have been eager
to transfer responsibility for examining asylum claims to other Member States or,
preferably, to third countries'"”. It is argued that compliance with the principle of
non-refoulement is an essential pre-requirement to any transfer of responsibility' .
If transfers were to be carried out in breach of the principle of non-refoulement, the
right to seek refugee status would be seriously undermined as such practice would
amount to deny these individuals the possibility to exercise the right in question. It

follows that any measure to be adopted and implemented within the EC must be

strictly consistent with the principle of non-refoulement.

6. Outline of the chapters

It is argued that international refugee law recognises the existence of a right to seek
refugee status which arises from Article 1(A)(2) of the 1951 Convention and the
obligations imposed on States inherent in that provision. In considering the
Convention provisions, it is vital to take into consideration the guidelines of

UNHCR as these are essential to the purposive interpretation of the Convention.

112 See chapter IV on access to substantive asylum procedures.

'3 Ibid.
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This is particularly apparent with regard to the definition of the term refugee'™.
Moreover, as individuals who may be in need of international protection, asylum
seekers fall within the scope of the principle of non-refoulement which prohibits
their removal to a country where their life or freedom could be at risk. As a rule of
customary law which is also enshrined in the 1951 Convention, the principle of non-

refoulement is legally binding upon the Member States.

It is argued that the measures to be adopted by the EC in relation to asylum seekers
must comply with the provisions of the 1951 Convention as interpreted by
UNHCR, including the principle of non-refoulement. These requirements constitute
the international standards against which EU and national measures are measured in
order to identify inconsistencies and deficiencies. The latter must be addressed by
the EC in line with international standards if the right to seek refugee status is to be
safeguarded within the EC. A number of issues have been identified, in addition to

that of the framework, which reflect the need for a comprehensive approach.

Chapter II focuses on the framework for a common asylum policy which fully
recognises the right to seek refugee status. The view taken is that the EC offers a
more suitable framework than intergovernmental cooperation and that the
“communautarisation” operated by the Treaty of Amsterdam offers an opportunity
to redress the “wrongs” committed by the EU and its Member States. It is argued
that the characteristics inherent in the intergovernmental framework, i.e. the use of
the unanimity rule, the absence of legal binding effect, the role left to the
Commission and the lack of parliamentary and judicial control, prevents it from
offering an adequate framework. Whilst the “communautarisation” operated by the
Treaty of Amsterdam is to be welcome, it suffers from a number of drawbacks
which lie with the existence of a possibility for the Member States to opt out from
Title IV and the provisions regarding the ECJ’s jurisdiction and the decision-making

process.

111 See chapter I11 on the need for an up to date interpretation of the term “refugee”.
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For the right to seek refugee status to be preserved within the EC, it is argued that
four areas must be addressed. Firstly, Article 1(A)(2) of the 1951 Convention must
be interpreted and applied in a purposive manner in order to allow the Convention
definition to cover new refugee situations, i.e. non-State persecution and gender-
based persecution. Secondly, it is vital that access to asylum procedures is secured.
Thirdly, asylum claims must be determined following asylum procedures that satisfy
international standards; these are referred to as fair and effective procedures.
Finally, the right to seek refugee status must not be undermined by asylum seekers’

status pending determination.

Chapter III deals with the need to secure that the interpretation of the term
“refugee” addresses the needs of today’s asylum seekers. In that respect, two main
issues have been identified, namely the need to recognise non-State and gender-
based persecution. With regard to non-State persecution, it is argued that, since the
Convention definition does not impose requirements as to the identity of the
perpetrator, eligibility for refugee status must not be contingent on State
involvement in cases of non-State persecution. As to gender-based persecution, the
view taken is that asylum seekers who have a well-founded fear of persecution
owing to their gender must have access to refugee status. It is recommended that
this can be achieved through a purposive interpretation of the Convention ground

“membership of a particular social group” that must be enshrined in EC law.

The purpose of chapter IV is to set standards designed to secure asylum seekers’
access to substantive asylum procedures. With this in mind, two types of issues
have been identified, i.e. those regarding asylum seekers’ access to the EC territory
and those directly concerning their access to substantive asylum procedures in the
Member States. The first category of issues relate to documentation requirements
imposed on asylum seekers and carrier sanctions. It is argued that these measures
must be abolished as they ignore asylum seekers’ specific circumstances and hinder
the right to seek refugee status. The second category concerns the transfers of
responsibility carried out by Member States whereby they decline responsibility for

determining applications for asylum on the ground that another State should
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endorse responsibility. It is argued that compliance with international refugee law is

contingent on these transfers satisfying a safety test to be laid down in EC law.

Chapter V aims at ensuring that substantive asylum procedures in the Member
States are consistent with international refugee law. To this end, it is argued that
EC law must set minimum standards applicable to asylum proceeding in their
entirety, i.e. from the time the application for asylum is submitted to the final

decision on the application.

Finally, the purpose of chapter VI is to ensure that the right to seek refugee status
within the EC is not undermined by asylum seekers’ poor living conditions pending
determination of their application for asylum. To that end, it is argued that EC law
must set minimum standards designed to secure that asylum seekers enjoy decent
living conditions throughout asylum proceedings. The issue of asylum seekers’
detention is also examined. In that respect, the view taken is that detention must be
construed as an exceptional measure. With this in mind, it is argued that EC law
must thoroughly regulate the use of detention in relation to asylum seekers with a
view to securing that detention is always justified and does not affect the rights of

those detained.
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Chapter 11
The EC: A More Suitable Framework

The development of an asylum policy in line with international refugee law at
European level is contingent upon adherence to international standards. Hence, the
issues at stake are essentially of a substantive nature and relate to the right to seek
refugee status.'. However, instrumental to the completion of this goal is the choice
of legal framework. This issue must be addressed in the light of the objective being
pursued. The contemplated frameworks must therefore be assessed on the basis of
their ability to facilitate the adoption and implementation of measures consistent

with the right to seek refugee status.

In the 1980s, the Member States started to realise that asylum issues could no
longer be confined to national boundaries and that cooperation in that area had
become necessary’. With the adoption of the Single European Act (SEA) in 1986,
the Member States realised that the creation of an internal market by 1992 would
require greater cooperation in the field of Justice and Home Affairs (JHA), and in
particular in asylum and immigration matters. JHA had previously developed and
become more structured and covered civil and commercial issues as well as anti-

terrorism and policing matters.’

! As already stressed in the introduction, the thesis only focuses on the right to seek refugee status.

% Intergovernmental cooperation involving third country nationals was not limited to asylum, it

was extended to other areas such as immigration.

? From 1976, the Member State ministers responsible for anti-terrorism and policing issues as well
as their civil servants began to meet on a more regular basis; the latter were referred to as the
“Trevi Group”.

On JHA cooperation, see Steve Peers, EU Justice and Home Affairs Law (European Law Series,
Pearson Education, Harlow, 2000) in particular at p. 9-10.
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However, while aware of this need to cooperate, the Member States intended to
retain complete control over their asylum policies. This resulted in the Member
States opting, in the first instance, for intergovernmental cooperation as opposed to
the integrated form of cooperation that the EC framework offered. Originally on an
ad hoc basis, intergovernmental cooperation in the field of asylum was
institutionalised in the TEU (Title VI). However, with national asylum policies
becoming increasingly interdependent, it became apparent for most Member States*
that intergovernmental cooperation had reached its limits and that a change of
framework was required. This step was taken with the conclusion of the Treaty of
Amsterdam on 2 October 1997 which transferred competence to the EC in the field
of asylum (Title IV of the TEC).

It is argued that the EC, because of its characteristics, constitutes a more suitable
framework for developing an asylum policy in compliance with international
standards. The transfer of competence operated by the Treaty of Amsterdam was
therefore welcome. However, this “communautarisation” as currently construed,

undermines the potential of the EC as a framework.

With this in mind, the purpose of this chapter is to discuss both types of legal
framework and consider the “communautarisation” achieved by the Treaty of
Amsterdam and the changes that are required to maximise the efficiency of the EC
framework. Efficiency also requires us to determine through which type of legal

instrument is harmonisation to be achieved.

1. Intergovernmental cooperation: a “mal nécessaire”

The Member States originally considered that intergovernmental cooperation was

the most appropriate framework for asylum and they decided to institutionalise that

* The use of the term “some” is intended to reflect the fact that three Member States (i.e. the UK,
Ireland and Denmark) have excluded themselves from the scope of the “communautarisation”
operated by the Treaty of Amsterdam.
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form of cooperation. Whilst the Commission and the European Parliament took the
view that “communautarisation” was the logical outcome of the cooperation
developed in the field of asylum in the late 80s°, the Member States were reluctant

to take that step.

The Member States' position on framework issues was dictated by the correlation
made between national sovereignty and asylum, including the right to seek refugee
status. The Member States traditionally regarded matters concerning third country
nationals as being inherent in State's sovereignty and therefore as belonging to their
“domaine réservé”. Hence, they wanted to retain complete control over the entry,
stay and removal of third country nationals and any proposed transfer of

competence in these areas would be seen as a threat to their national sovereignty.

The Member States' recognition of the need for greater cooperation combined with
their persistent hostility towards “communautarisation” resulted in an
institutionalisation of intergovernmental cooperation in the field of asylum. The
Treaty on European Union (TEU), signed on 7 February 1992, contained a Title,
i.e. Title VI, on provisions on cooperation in the field of Justice and Home Affairs,

known as the third pillar,

In such a context, intergovernmental cooperation appeared as an unavoidable stage
in the development of an asylum policy common to the Member States. However, it
is argued that this form of cooperation does not constitute a suitable basis for the
development of a comprehensive asylum policy in line with international refugee
law. The challenge was therefore to make it a transitional framework as opposed to

a permanent one’. An overview of what was achieved prior to the

% See Commission Opinion of 21 October 1990 on the proposal for an amendment of the Treaty
establishing the European Economic Community with a view to political union, COM (90) final
12.

® This issue is discussed in section 2 of this chapter.
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“communautarisation” of asylum matters is given, before discussing the inadequacy

of the intergovernmental framework.

1.1. Intergovernmental cooperation prior to the TEU

In the late 1980s, the Member States began to cooperate on immigration-related
issues including asylum and refugee matters’. As already observed, cooperation in
the field of asylum was prompted by the adoption of the SEA. The view taken by
the Member States was that the creation of an area without internal borders
required them to jointly focus on control at the EC external borders and thus deal
with issues regarding third country nationals’ access to the EC. This meant that
cooperation in the field of asylum was now on the agenda of the Member States.
Discussions were based on the Palma Document which listed the measures
necessary to achieve free movement of persons within the EC before 1993, Ad hoc
arrangements for intergovernmental cooperation were made under the UK
Presidency of the Community in 1986. The bases for a common asylum policy were
laid down by the “Working Group on Immigration” which dealt with asylum,
controls at external borders and visa matters. This Working Group drafted, inter
alia, the Convention determining the State responsible for examining applications
for asylum lodged in one of the Member States of the European Communities of 15
June 1990°, referred to as the Dublin Convention. Mention should also be made of
two resolutions on asylum adopted by EC immigration ministers at their meetings in

London on 30 November and ! December 1992, namely the Resolution on

7 See David O'Keeffe, “The free movement of persons and the Single Market”, 18 ELR (1992) 3-
19, at p. 11-12.

¥ Report of the House of Lords Select Committee on the European Communities, /992: Border
Control of People, Appendix 5, Session 1988-89, 22nd Report (H.L. Paper 90).

® OJ C 254/1 1997. The provisions of the Dublin Convention and their impact on asylum seckers’

rights are examined in chapter IV on access to substantive asylum procedures.

47




manifestly unfounded applications for asylum'® and the Resolution on a harmonised
approach to questions concerning host third countries'’. These resolutions

constituted a first step towards harmonisation.

Intergovernmental cooperation also developed outside the purview of the EC with
the adoption of the Schengen Agreement of 14 June 1985 as well as the Convention
applying the Schengen Agreement of 14 June 1985 between the governments of the
States of the Benelux Economic Union, the Federal Republic of Germany and the
French Republic, on the gradual abolition of checks at their common borders of 19
June 1990, referred to as the Convention applying the Schengen Agreement. This
Agreement was joined by Italy in November 1990, Spain and Portugal in June 1991
and Greece in November 1992. Chapter 7 of the Convention applying the Schengen
Agreement contained provisions equivalent to those of the Dublin Convention. Both
Conventions aimed at allocating responsibility for examining asylum claims as well
as removing asylum seekers’ right to lodge multiple applications. Officials argued
that the loss of the right to submit more than one asylum claim within the EC (or
within the Schengen area) would be compensated by the fact that examination was

now secured'?. Although the Schengen Conventions were not negotiated under the

19 Resolution on manifestly unfounded applications for asylum adopted by the Ministers of the
Member States of the European Communities at their meetings in London on 30 November to 1
December 1992, in European Parliament, Asylum in the European Union: the “safe country of
origin principle”, People’s Europe Series, November 1996, Annex I, at p. 26-32.

!! Resolution on a harmonised approach to questions concerning host third countries adopted by
the Ministers of the Member States of the European Communities at their meetings in London on
30 November to 1 December 1992, in European Parliament, Asylum in the European Union: the
“safe country of origin principle”, People's Europe Series, November 1996, Annex II at p. 33-37.

'2 However, the view taken is that, in the absence of harmonised substantive asylum procedures

meeting international standards regarding refugee protection, the loss of the right to lodge
multiple applications for asylum undermines the right to seek refugee status. This issue is

examined in chapter IV on access to substantive asylum procedures.
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auspices of the EC, they were considered part of the ad hoc intergovernmental
cooperation. Their drafters always expressed the view that these Conventions
should be regarded as a model of what could be achieved at EC level, without
prejudice to the objectives and initiatives of the Community. The final clauses of the
Convention applying the Schengen Agreement (Article 134) made it clear that the
provisions of the Convention would apply only insofar as they were compatible with

Community law. Furthermore, Article 142 of the Convention read:

“1. When Conventions are concluded between the Member States of the European
Communities with a view to the completion of an area without internal frontiers, the
Contracting Parties shall agree on the conditions under which the provisions of the
present Convention are to be replaced or amended in the light of the corresponding

provisions of such Conventions.

The Contracting Parties shall, to that end, take account of the fact that the
provisions of this Convention may provide for more extensive co-operation than

that resulting from the provisions of the said Conventions.

Provisions which are in breach of those agreed between the Member States of the

European Communities shall in any case be adapted.

2. Amendments to this Convention deemed necessary by the Contracting Parties
shall be subject to ratification, acceptance and approval. The provision contained in
Article 141(3) shall apply, it being understood that the amendments will not enter
into force before the said Conventions between the Member States of the European

Communities come into force.”

Since the Dublin Convention was concluded between the Member States, its
provisions could not be affected by those of a Convention concluded outside the EC
framework, namely the Convention applying the Schengen Agreement. To that end,
the Schengen States agreed the Protocol on the consequences of the Dublin

Agreement coming into effect for some regulations of the Schengen Supplementary
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Agreement of 26 April 1994, referred to as the Bonn Protocol. This Protocol
provided that, with the entry into force of the Dublin Convention'®, Chapter 7 of the
Convention applying the Schengen Agreement, which dealt with asylum, would no

longer apply (Article 1).

With the development of JHA cooperation, which included asylum matters, the
Member States felt that a more structured framework was now required. However,
anxious to retain full control over developments in JHA matters, the Member States
decided to keep JHA within the intergovernmental framework. This explains why
the next stage in the cooperation process did not consist in a “communautarisation”
of the areas concerned, but in an institutionalisation of intergovernmental
cooperation which was achieved by the TEU. This institutionalisation did not bring
any change of direction in the developing common policy on asylum. From the
beginning, the harmonisation process in the field of asylum mainly focused on
means to cut down the numbers of individuals seeking refugee status within the EC

and at its borders™.

1.2. The TEU: the institutionalisation of intergovernmental cooperation

The TEU, which entered into force on 1 November 1993, created, in the
Commission's view, “new opportunities for the development of policies relating to
immigration and asylum, as it [brought] in the single framework of the Treaty
aspects (...) of Justice and Home Affairs (Title VI)”'>. The Commission stressed

that this move was prompted by the need to develop a comprehensive approach in

¥ The Dublin Convention (see supra n. 9) entered into force on 1 September 1997 for the twelve
original signatories, on 1 October 1997 for Austria and Sweden and on 1 January 1998 for
Finland.

' These issues are examined in chapters I to VL.

!> Communication from the Commiission to the Council and European Parliament on Immigration
and Asylum policies, COM (94) 23 final, 23/02/1994, p. 5, point 16.
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various areas, including asylum'¢. The purpose of Title VI of the TEU was to render
intergovernmental cooperation compulsory in certain fields, referred to as areas of

“common interest™” including asylum (Art. K 1(1)).

Although the nature of the legal framework remained the same, institutionalisation
brought a new perspective on intergovernmental cooperation. As observed by the
Commission, “[to] some extent, this formal commitment consolidate[d] and
codifief[d] a co-operation which was already happening through more ad hoc
machinery to deal with questions agreed to require a joined rather than dispersed
response. The move from ad hoc intergovernmental cooperation, theoretically
reversible at any time, to a Treaty commitment to cooperate on a permanent basis
nevertheless constituted a considerable political signal both to public opinion in
Member States and to the outside world™®. In that respect, an institutionalised
intergovernmental cooperation in the field of asylum appeared as a “mal
nécessaire” if “communautarisation” was to eventually occur. However, most
Member States, unlike the Commission, still perceived intergovernmental
cooperation as a means to preserve their competence over asylum matters and not
as a means to prepare a future “communautarisation”. This view was expressed by
the Reflection Group on the 1996 Intergovernmental Conference'’. Although it was
recognised that the challenges of the JHA pillar had not met the results®, the

'S 1bid.

17 See Muller-Graff, “The legal bases of the Third Pillar and its position in the framework of the
Union Treaty”, 31 CMLRev. (1994) 493-510.

¥ Commission Communication, see supra n. 15, p. 5, point 17; see also David O'Keeffe, “The

emergence of a European Immigration Policy”, 20 ELR (1995) 20-36, at p. 25.
' The Reflection Group was largely composed of Member State representatives. It was established

by the Corfu European Council of June 1994 to prepare for the 1996 intergovernmental
Conference (see Bull. EC. 6-1994, 1. 25).
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position was that the existence of distinct pillars remained justified by the need to
acknowledge that asylum matters were closely related to national sovereignty.
Hence, what was proposed was not a change of framework, but practical

improvements with a view to strengthening cooperation®.

Institutionalised intergovernmental cooperation in essence allowed the Member
States to retain control over asylum matters. This was reinforced by the application
of the principle of subsidiarity. Its main features, namely unanimity and the place
reserved to the European Parliament and the Court of Justice as well as the lack of
binding effect, are also regarded as the weaknesses of the intergovernmental
framework and are therefore examined in the next section. It follows that the
current focus is on the principle of subsidiarity and the rationale behind its

incorporation in the third pillar in relation to areas covering asylum.

Article 3(2)(b) of the TEU provided that the Council could “adopt joint action in so

far as the objectives of the Union [could] be attained better by joint action than by

the Member State acting individually on account of the scale or effects of the action

envisaged; it [could] decide that measures implementing joint action [were] to be
adopted by a qualified majority.”** This provision implicitly referred to the principle
of subsidiarity as it suggested that the EU would only intervene where a common
action would prove to be more efficient than an exclusively national one. The
principle of subsidiarity was enshrined in Article 3b of the TEU that read, inter alia,
that “{i]n areas which [did] not fall within its exclusive competence, the Community
[should] take action, in accordance with the principle of subsidiarity, only if and in
so far as the objectives of the proposed action [could not] be sufficiently achieved

by the Member States and [could] therefore, by reason of the scale or effects of the

20 1996 Intergovernmental Conference (IGC' 96), Reflection Group Report and other References
for Documentary Purposes, General Secretariat of the Council of the European Union, Brussels,
1995, at p. 49, point 46.

2 Ibid., at p. 51, point 50,

22 Emphasis added.
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proposed action, be better achieved by the Community.” However, the Treaty did
not give any definition. The principle of subsidiarity was described as being
“possibly the most contentious abstract noun to have entered European policy since
1789.”* The complex nature of the principle of subsidiarity was aggravated by
differences in the Member States' and institutions' interpretation of the principle. It
was unanimously presented as a means to develop a Union closer to its citizens®.
However, the views of the Commission and the European Parliament on the one
hand and those of the Council on the other hand did diverge on other issues. In the
opinion of both the Commission and the European Parliament, the principle of
subsidiarity was also intended to strengthen the legitimacy of the EU whereas the
Council, which shared the Member States' opinion in that respect, considered that
subsidiarity was a means to limit the effects of the expansion of the Community's
competencies. The latter viewed the principle of subsidiarity as a necessary
counterpart to the growing competencies of the Community, particularly with the
entry into force of the SEA and the TEU. The SEA marked a turning point in the

development of the Community as it expanded its competencies to new areas®,

# Making Sense of Subsidiarity - London Centre for Economic Policy, Research Annual report
1993; referred to in Grainne de Birca, “The quest for legitimacy in the European Union™, Vol. 59
MLR (1996) 359-376, at p. 366.

% In that respect, the principle of subsidiarity, as enshrined in Article 3b, should be considered
together with Article A of the TEU that provided that “[t]his Treaty [the TEU] mark[ed] a new
stage in the process of creating an ever closer union among the peoples of Europe, in which
decisions are taken as closely as possible to the citizen.”

On subsidiarity as a means to bring the Union closer to its citizens, see, for instance, 1996
Intergovernmental Conference (IGC' 96), Reflection Group Report and other References for
Documentary Purposes, see supra n. 20, atp. 21.

5 The SEA essentially aimed at:

1) the strengthening of the Community's competence in the area of social policy (Articles 118A
and 118 B E(E)C;

2) the economic and social cohesion (Articles 130A to 130E E(E)C);

3) the research and technological development (Articles 130F to 130Q EEC, now Articles 130F to
130P EC).
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changed the voting system in broadening the scope of qualified majority to all
matters relating to the achievement of the internal market® and reinforced the role
of the European Parliament®. The Community's competencies were further enlarged
by the TEU® and the use of qualified majority voting extended to a number of new

competencies™.

* The efficiency of the qualified majority voting-system was secured by a change in Article 5 of
the Rules of Procedure of the Council (20 July 1987, OJ, L 291, 15/10/1987). Article 5(1) now
reads:

“The Council shall vote on the initiative of its president.

The President shall, furthermore, be required t0 open voting proceedings on the invitation of a
member of the Council or of the Commission, provided that a majority of the Council's members
so decides.”

The purpose of this change in the Rules of procedure of the Council was to end the practice
resulting from the “Luxembourg compromise”, according to which “{w]here, in the case of
decisions which may be taken by majority vote on a proposal of the Commission, very important
interests of one or more partners are at stake, the Members of the Council will endeavour, within a
reasonable time, to reach solutions which can be adopted by all the Members of the Council while
respecting their mutual interests and those of the Community, in accordance with article 2 of the
Treaty. With regard to the preceding paragraph, the French delegation considers that where very
important interests are at stake the discussion must be continued until unanimous agreement is
reached...” (EEC Bull. 1966, No.3, 5-11, at p. 9).

21 See the cooperation procedure with the European Parliament introduced in Article 149(2) of the
EEC Treaty that became article 189c of the TEC. This procedure is now enshrined in Article 252
of the TEC.

8 The TEU essentially extended the competences of the Community to:
1) citizenship of the Union (Articles 8 to 8¢ TEU),

2) common visa policy (Article 100c TEU),

3) economic and monetary policy (Articles 102a to 109m TEUY);

4) education (Article 126 TEU),

5) culture {Article 128 TEU);

6) public health (Article 129 TEU);

7) consumer protection (Article 129a TEU),

8) trans-European networks (Articles 129b to 129d TEU);

9) industry (Article 130 TEU);
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Although the principle of subsidiarity was referred to in the TEC, it also applied in
the context of the EU. Indeed, Article B of Title I of the TEU read that “[t]he
objectives of the Union [should] be achieved as provided in this treaty and in
accordance with the conditions and the timetable set out therein while respecting
the principle of subsidiarity as defined in Article 3b of the treaty establishing the
European Community”. However, it resulted from Article L of the TEU that the
principle of subsidiarity would not be justiciable at Union level as this provision
excluded, in principle, the competence of the ECJ in relation to the third pillar®.

The debate on the role of subsidiarity within the EC was also relevant in the context

10) development cooperation (Articles 130u to 130y TEU);

11) strengthening of Community competence in the area of social policy by means of the Protocol
on Social Policy, which has the same legal authority as the Treaty itself (Article 239 TEU) and the
Agreement on Social Policy Concluded Between the Member States of the European Community
with the Exception of the United Kingdom of Great Britain and Northern Ireland, referred to in
the Protocol.

Besides, the scope of Community competences as originally decided or added by the SEA have
been defined in more detail and extended. See Article 127 (mew Axrticle 150) of the TEC as
amended by the TEU on vocational training, Articles 130a to 130e (new Articles 158 to 162,
economic and social cohesion, Articles 130f to 130p (new Articles 163 to 173) with exceptions
(see infra n.29), on research and technological development and Articles 130r to 130t (new

Articles 174 to 176) and on environment with an exception (see infra n. 29).

¥ However, unanimity was still required with regard to culture (Article 128(5) (new Article
151(5)), despite the powers of “codecision” of the European Parliament), industry (Article 130(3))
(new Article 157(3)), economic and social cohesion with respect to certain decisions (Article
130b(3) (new Article 159) and 130d (new Article 161)) and certain aspects of the environment
policy (Article 130s(2) (new Article 175(2)).

30 On the justiciability of the principle of subsidiarity, see, for instance, A.G. Toth, “Is subsidiarity
justiciable?”, 19 ELR “1994” 268-285; Koen Lenaerts and Patrick van Ypersele, “Le principe de
subsidiarité et son context; étude de I’article 3b du traité CE”, Cahiers de Droit Européen, Nos -2
(1994) 3-85 and José Palacio Gonzalez, “The principle of subsidiarity: a guide for lawyers with a
particular Community orientation”, 20 ELR (1995) 355-370.

This absence of judicial control that characterised the intergovernmental framework is considered

as one of its main pitfalls. This issue is discussed in section 1.3 of the present chapter.
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of the EU. In that respect, reference to the principle of subsidiarity, even implicit in
the TEU (Article K.3(2)(b)), could be seen as a Member States' reaction to the
expansion of the third pillar and a means to assert national control over the matters

covered by that pillar, which of course included asylum.

Intergovernmental cooperation in its final form, i.e. the institutionalised form,
appeared as a compromise between the Member States' need to closely cooperate in
the field of asylum and their reluctance to transfer competence to the EC. However,
it is argued that the features of institutionalised interg;)vernmental cooperation
made it an unsuitable framework for the development of a common policy on
asylum compatible with international refugee law; hence, it should retain a
transitional nature. In other words, it should be construed as a step towards

“communautarisation”.
1.3. The weaknesses of the intergovernmental framework

It is acknowledged that the institutionalisation of intergovernmental cooperation
constituted a significant step significant step as it formally recognised the need for

cooperation in the field of asylum.

Cooperation was necessary as Member State asylum policies and laws had an
impact beyond national borders and were likely to have consequences for other
Member States, even more so with the dismantling of internal borders. For instance,
many asylum seekers decided to seek refugee status in Germany, which already
dealt with high numbers of asylum claims”, because of the introduction of
increasingly restrictive provisions in other Member States. The asylum seekers’
preference also found its origin in the traditionally liberal nature of German asylum

law which had been reinforced by the restrictive reforms taking place elsewhere in

31 Between 1984 and 1993, around 3,5 million asylum applications were submitted in Europe and
nearly half of that number were lodged in Germany
(see http://www . unhcr.ch/refworld/pub/state/95/box5_3.htm).
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