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Abstract

This study critically examines the legal aspects of the agricultural trade
performance of developing countries in GATT Multilateral Trade Negotiations.
Following an introductory Chapter outlining the general background of trade in
agricultural products and defining the main elements of the thesis, Chapter Two focuses
on an analysis of the substantive agricultural trade provisions within the GATT. It also
argues that GATT rules in farm trade are generally weaker than those which apply to
other sectors, and thus warrant strengthening.

The third Chapter examines the trade achievements of developing countries in
seven consecutive multilateral rounds of trade negotiations under the auspices and
contractual rights and obligations of the GATT. It considers the reality of many sectors
of particular interest to developing countries such as agriculture, textiles, clothing and
footwear, which have been subjected to ’exceptional’ treatment. The Chapter gives a
chronological examination of the evolving agricultural trade regime of developing
countries after World War II, up to the Uruguay Round negotiations.

Chapter Four embodies the basic argument of the thesis by analysing two
different perspectives of developing and industrial countries in the system. It argues that,
despite the inclusion of Part IV to the GATT in favour of developing countries and the
application of special and preferential treatment, these countries have been the main
victims of disarray in the agricultural trading system. Their efforts to increase export
earnings in the context of the existing GATT framework are shown to have been
hampered or undermined by strong protectionist measures of industrial countries.The
strong need for developing countries to receive permanent special and preferential treat-
ment in their exports to industrial countries is outlined as is their demand to be more
integrated into the trading system.

It argues that the new waves of bilateralism and regionalism by industrial
countries, even under the umbrella of Article XXIV, has negated impacts on the

principles and practice of multilateralism. An ever-growing number of bilateral trade-
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arrangements have been agreed outside the framework of GATT, to the detriment of
weaker trading partners. Serious trade conflicts and high budgetary costs were
experienced by industrial countries in the agricultural sector in the 1980s and that,
combined with the growing recognition that farm programmes were not working
effectively, convinced governments to establish a ’fair and market-oriented trading
system.’

The fifth Chapter analyses the status of agricultural trade in the final Uruguay
Round negotiations and investigates the conflict that arose as a consequence of the
increasing protection afforded to the agricultural sector within nearly all industrial
countries. It indicates that in the UR there were signs of change. The developing states
tried to use the external trading environment as a vehicle to speed their development. It
is why a number of these countries were actively involved in the launch and decision
making process of the UR and its outcomes.

The final Chapter seeks an optimal trade perspective to benefit all contracting
parties by analysing the positive moves toward a global consensus in the entire history
of GATT negotiations. The final remarks also identify the conclusions of the thesis. This
suggests that it is time that industrial countries recognise the increased participation of
their developing partners. Consideration should be given to economic, political and
social concerns, such as food security, environmental protection and overall employment,
which can build an equitable international trading environment that every country could
get its fair share of the market. It also concludes that despite achievements in liberalizing
trade in many sectors, the overall international trading environment, and especially the
agricultural sector, warrants a substantial improvement redressed in favour of developing

countries.
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b I was born in a rural and agricultural community in the central part of LR.of
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Iran. Although I moved to the capital, Tehran, in my early school years, I still felt the
suffering of agricultural communities in the developing world.
My father was running a small business as well as a carpet making workshop.

For the first time in my life I saw the difficult and harsh process of producing an

a agricultural product, when we cultivated our comparatively big, (6000 sq.m) backyard
; of peas production. Since then the love of agriculture and nature never diminished in
my consciousness.

Later, while I was serving in the Ministry of Education consulting on a
nationwide practical educational programme on delicate handicrafts, and the expansion
of the famous Persian carpet industry and when I finished my law studies at Tehran
| University, I devoted my knowledge to rural and agricultural communities by serving
A as a legal consultant in the agriculture and rural development sector, being involved
in agricultural and land disputes, even efforts for better legislation for rural com-
munities.

In the course of my study, I wrote some articles in Iranian national

newspapers introducing the GATT system to the Iranian people and media.

After the formal request of Iran to consider possible accession to the General
Agreement, a national committee has been set up to examine the potential benefits or
losses of joining the GATT or its successor WTO. I hope this background and the
presentation of this study eventually will benefit the developing world amongst whom

I was born and I hope to serve the cause of their well being.
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In the name of God, Most Gracious, Most Merciful.
dedededededo e Jode o dede ek ke
A critique of the evolving international agricultural trade
regime of developing countries under the auspices of the

GATT, by particular reference to Uruguay Round Multilateral

Trade Negotiations.

Introduction

PURPOSE, CONTENTS AND STRUCTURE OF THE THESIS; DELIMITATION
AND METHOD OF THE STUDY.

The General Agreement on Tariffs and Trade (GATT) was designed to preside

over the new economic order that would follow the end of the second World War. Some
commentators called it the ’conmstitution of world trade’.! If this claim were true, it
would have a great role to play in the global framework of economic activity. Since the
creation of the GATT (1947), agricultural trade has been at the core of many
controversial discussions but the GATT system has not been successful in liberalising
agricultural trade. Is this because of the inherent protectionist nature of trade in
agricultural products or because of the conflicts of interests between industrialised and
developing countries or disputes amongst the powerful countries of the North
themselves? (EC, US and JAPAN in particular).

The latter group criticise each other for unjustified protectionism resulting in
distorted conditions of competition. Members of the developing part of the international
community criticise the industrial countries for discriminatory restrictions on their farm

products, and other protectionist measures. Perhaps there are other invisible obstacles for
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reaching a consensus in liberalising agricultural trade. The present thesis aims to discuss
certain of these problems.

Farm trade is an important source of income for a number of countries, not least
for the developing countries which have to fulfil their development needs and finance
their long term development plans.’ It is believed that agricultural products are subject
to discrimination compared with industrial goods. Agricultural products are described as
‘latecomers’ into the legal regulatory system of international trade and the GATT system
in particular.

Agricultural trade involves some of the most complex issues in the entire web
of international trade negotiations, despite the fact that agriculture represents only 10%
of total world merchandise trade.

Sustainable agricultural development is heavily influenced by national agricultural
policies. Both domestic and foreign policies directly or indirectly affect the performance
of a national food and agricultural sector. The efforts at international coordination of
agricultural policies within GATT negotiations deserve, and obviously receive, serious
attention, especially those policies on the agenda of the negotiations that are supposed

to have the most adverse effects on other countries.

A- THE MEANING OF THE GENERAL AGREEMENT AND THE SCOPE OF THE
RESEARCH.

There are two different views as to the meaning of the General Agreement: a)- as
an international agreement containing the basic rules and principles for governing
international trade relations, and b)- as an organisation functioning and operating as the
main international forum for discussion and rule-making in the development of the

international trading system.



INTRODUCTION TO THE THESIS 3

Research on agricultural protection and its removal has became important in
recent years with market-oriented structural reforms in many developing countries and
the current debate over multilateral trade reforms in the GATT. It is worth noting that
most GATT-related agricultural trade liberalization research has focused on aggregate
measures of trade liberalisation, although research on protection and subsidy policies in
fact have widely different functions and impacts.*

The main aim of the thesis is to examine the legal issues in agricultural trade
rather than to discuss its political or economic aspects but, as Usher’ has remarked,;
"it is not always possible to separate the law from the policy to which it gives effect".
However, the main concentration in the present thesis is on legal issues, but economic
elements and terms will be examined where relevant, since it is important to consider
the economic background in agricultural trade from the internationally defined legal
regime. Also the practical success or failure of these legal regimes in relation to
industrial and developing countries is subject to investigation.

B- CONTENT OF THE STUDY

The function of international law in regulating international trade, with GATT
as a main framework and instrument, involves not only the regulation of trade
bilaterally, but also the management of fair competition amongst the members of the
international community of states. A series of questions emerge as to how fair, and how
competitive, the current system of trade in agricultural products is.

It is proposed to examine the main elements of the subject by reviewing the major
agricultural issues in the rounds as well as protectionist measures of industrialised
countries in this area. These may answer a series of selected questions relating to
developing countries problems and their agricultural trade performance in the GATT

negotiations. The thesis is divided into six Chapters as follows:
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(1) Chapter one

The first Chapter provides a general background of the thesis and trade in
agricultural products, the GATT legal system and relevant definitions. It comprises three
sections. The first attempts to answer questions such as: What are the characteristics of
agricultural products ? Are there any legal criteria for the definition of such products?
What constitutes semi-processed products ? What are the problems peculiar to
agricultural commodities ? (e.g.short life-span, labour intensive production, overcapacity
and other related issues).

The next section proceeds to examine the relevance of agricultural trade in the
economic development and prosperity of developing countries, including the degree to
which such countries are dependent on agriculture and agricultural markets.

Section III concentrates on a concise historical background of trade in agricultural
products, investigating the extent to which, since the end of World War II and the
inception of the GATT system in the late 1940s, trade in agricultural products has
featured as a controversial subject of discussions aimed at the creation of a general
system of regulation for international trade in agricultural products. The attention is
concentrated upon the legal as opposed to the economic aspects.

The section also considers how it was that the wealthy industrialised nations of
the west achieved their large scale economic efficiency through increased international
trade in manufactured products, and why they failed to pursue comparable gains through
the liberalisation of agricultural trade. The reasons for the rapid expansion of agricultural
trade in the post war period is summarily surveyed. Different ways to protect farming
populations in the west by paying heavy direct or indirect subsidies are also subject to
a brief examination.

Due consideration is also given to the fact that, in a highly complex and still
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relatively under regulated market for trade in agricultural products, rules for special
arrangements or treatment for special products exist and have to be discussed. This is
mainly because of the special nature of agricultural products.

International Commodity Agreements have attracted a disproportionate amount
of attention in the post war period. The simple reason for their prominence is that if we
are considering the validity of GATT as an important model for regulating agricultural
trade relations, it is relevant to examine the impact of similar or alternatives attempts

such as Commodity Agreements and other efforts submitted under the auspices of UN-

CTAD, FAO, WFP etc. on trade in farm produce.

(2) Chapter two

The main argument of Chapter Two deals critically with the current GATT
framework and its development and shortfalls in relation to agricultural trade. It consists
of three Sections. They set the scene for the arguments that are followed in the thesis
and refer to the proposed roots of the problems that have arisen since the establishment
of the GATT system.

It is not possible to discuss the complex system of GATT unless the scope, limits,
functions and organs of the system are examined. It specifically refers to GATT
principles, rules of procedures and its main decision making machinery especially those
that could assist developing countries such as the International Trade Centre (ITC). Such
a discussion is useful since any new suggested amendments or changes in policy would
have to be fitted into the current framework.

Provisions of the GATT on agriculture are the subject of section II. It covers
many substantive provisions in the GATT system, important for examining their

respective roles in the substantive arguments of the thesis. Its main focus is on Article
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XI and its sub -articles on border protection measures such as quantitative restrictions,
etc. It elaborates other provisions such as: Article XVI regarding export subsidies and
domestic subsidies; Article XIX on emergency action on imports; and Article XXVIII
concerning modification of schedules.

It should be realised that many provisions are devised to initiate development
prospects in the GATT system, especially to support developing countries trade
performance. These provisions directly or indirectly relate to agricultural trade issues.
They are namely: 1979 enabling clause of the GATT, Article XVIII in favour of
developing® and least developed countries, Article XIX, Article XXIV, Part IV of the
GATT for consideration of developing countries interests, and the Generalised System
of Trade Preference (GSP) in favour of developing countries. The relevant arguments
and counter arguments on the validity and the effectiveness of these provisions are also
subject to examination. Due to the importance of these provisions they form a separate
discussion in Chapter Four relating to perspectives for developing countries.

The final section of Chapter Two is devoted to the dispute settlement procedure
and its impact on agricultural trade disputes in the GATT. The importance of such a
system became apparent in recent years because of the ever increasing frictions and
disputes regarding trade in agricultural products among the major trading nations, due
to intensified competition for export markets and the use of export subsidies. It is
possible to say that the dispute settlement mechanism has an important impact on
agricultural trade provisions. The nature of such disputes is examined together with the
different stages of dispute settlement, establishment of panels and the development of
the mechanisms. It will also be shown how conflicts of interest between the parties are

reflected in panel proceedings.
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(3) Chapter three

Agricultural trade is the backbone of the economy of the developing countries,
and hence its role in the development and prosperity of these nations cannot be ignored.
Before examining the agricultural issues in the past rounds, it is important to realise that
this large sector of international commerce, crucial to the developing countries, has been
excluded from the GATT framework and has been subject at times to extremely
protectionist regimes.

It is important to find out why crucial sectors of agriculture and textiles were
excluded and to find out under which economic or political pressures agriculture was
returned to the GATT agenda in the latest rounds, especially in the Uruguay Round
negotiations. The section also examines the major tasks of the first six rounds of trade
negotiations in the GATT, particularly the role of industrialised countries in shaping the
negotiations. After ten years of GATT operation (1948-1958) the most remarkable move
in recognising agricultural trade problems especially those of developing countries, was
the ’Harberler Report’ (1958) as the outcome of the panel of experts in committee III
of the GATT.” There were other committees and reports related to either developing
countries or agricultural trade which will be discussed in Chapter Four as perspectives
of developing countries in the GATT.

In general terms, in the period leading to the Kennedy Round negotiations (1960)
the world market for agricultural goods had been, typically, in chronic surplus.
Consequently, the emphasis for much of the negotiations was on protecting market
positions against imports of farm products. The importing countries were defensive about
their farm interests and critical of aggressive marketing policies used by exporters.®

The Kennedy Round took certain steps, especially by classifying the agricultural

trade negotiations in different categories such as cereals group, meat, dairy and other
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products. The Tokyo Round in the 1970s adopted more practical steps to solve the
agricultural trade problems. The steps in question included considering special treatment
of agricultural products, market management, suggestions for adjustments to domestic
trade policy and changes in the decision making structure of the GATT.

The most crucial achievement of the Tokyo Round was the introduction of so
called codes of conduct which provide detailed and specific rules on subjects that have
been covered in the GATT in general terms.” They are known as: The Dumping Code,
the Standards Code, the Import Licensing Code, Customs Valuation Code, Procurement
Code and the Subsidies Code. The question related thereto is why the industrialised
countries have been disappointed by the small number of developing countries who
became signatories to these Codes?'® What explains the suspicions of developing
countries toward the codes ?

After reviewing the impact of the seven previous Rounds on agricultural trade
issues, and the reasons for their success and failure, the main question remains as to
what progress has been achieved, what has been left undecided and how is it possible
to reconcile between conflicting demands in future. Lastly what options may led to an
overall solution ? Before starting the analysis of the latest multilateral trade negotiations,
it is possible to evaluate both developing and industrial countries situation, in order to
seek an optimal perspective.

(4) Chapter four

The fourth Chapter of the thesis starts with a critical examination of the conflict
of interests between industrialised and developing countries, the GATTSs’ supervision and
attitudes towards these nations. It will also discuss the role of these two groups of
countries in changing the patterns of trade in the GATT system.

The dominant position occupied by the GATT in the field of international trade
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regulation has created a political environment for bargaining on trade issues between two
distinguishable categories of nations, industrial and developing countries. These two
groups are looking to secure their own interests in the system, but they did not have
equal leverage for tackling their problems. It is mainly the wide gap between them in
many political, social and economic dimensions that is the major obstacle. As a result
of this unequal position, the present thesis examines the issues from two basic
perspectives in the GATT system: (a) the perspective for developing countries and (b)
the perspective for industrial countries. Each group has its own attitudes towards the
GATT system. In this sense an intensive study of such attitudes requires an elaborate
investigation of all effective elements of the present GATT rules and obligations.

The existence of two extreme views creates conflicts of interest in many areas.
The final achievements of the GATT negotiations should contain substantive rules for
reconciling the different views. These outcomes and objectives will complete the third
perspective as an optimal perspective of the GATT in agricultural trade in favour of all
contracting parties. It tries to bridge the gap between the first two perspectives or views.
Such an outcome may be treated as an optimal trade regime in agricultural products in
the GATT system, under which each Contracting Party may get its desirable fair share
of the market.

Section I of Chapter Four contains the first perspective in question, with
particular emphasis on development prospects for the GATT. It examines legal policy
issues raised by the previous and current negotiations within the GATT system towards
developing countries with reference to questions as to whether current welfare based
legal policy can provide protection for developing countries’ interests, or not.

The second sub-section explains what the term’ special and differential treatment’

for developing countries means and, more importantly, its significance for the various
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negotiating groups in the GATT. It looks to special and differential treatment as a
negotiating objective for developing countries and how significant it has been for their
trade performance. Many developing countries may have good reasons to feel cheated
of their rights under the current international trading system. It limits the liberalisation
process to certain sectors, and accordingly does not accommodate the trade interests of
all its participants.

The second perspective appears in section III with a critical analysis of the
industrial states’ views towards the GATT agricultural trade policies and their influence
in shaping the GATT rules. Although there are many similarities on the general attitudes
of the industrialised countries’ towards the developing countries, nonetheless from a
practical point of view, different policies and approaches exist. For this reason, the
industrial countries are categorised as the EC countries, the US, Japan, and lastly, the
OECD countries. Agricultural trade policies in the first three major trading areas is
summarised in the section .

The efforts at international coordination of agricultural policies within GATT
negotiations deserve and obviously receive serious attention, especially those policies on
the agenda of the negotiations that are supposed to have the most adverse effects on the
other contracting parties. The Common Agricultural Policy (CAP) of the EC appears to
belong to that category. The EC and some other industrialized countries have been
blamed for pressing, distorting, and destabilising world market prices through their
highly protective policy measures. The US and Cairns group are therefore asking the EC
to reduce their protection levels for temperate zone food products.

The section also examines how protectionist measures and their elements, such
as tariff and non tariff measures along with other restrictions on trade, such as health and

sanitary regulations, affect trade policies. Industrial countries are always able to find
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escape routes for discharging their obligations towards other participants.

There are some criticisms aimed at the industrial nations for their negative
attitudes towards agricultural trade liberalisation in the GATT system from the
beginning. The GATT’s ability to open up agricultural trade was undermined when
certain explicit allowances for liberal agricultural trade practices were written into its
rules, including the use of quantitative import restrictions and export subsidies. To what
extent are these in contradiction with the industrialised countries’ claims for
liberalisation of farm trade in GATT negotiations ? Is there an element of hypocrisy ?

Another important issue is the regionalization of the world economy that became
a central issue engaging both policy makers and analysts. The EC integration
programme, and its near future enlargement, the US regional plans from Alaska to
Mexico especially the US- Canada Free Trade Agreement in addition to other intra-
regional trade and investment in Asia (APEC), and the subsequent negotiation failures
of the Uruguay Round talks have fed fears that the liberal multilateral system could
fragment into regional blocks.'"
(5) Chapter five

The next Chapter examines the reason for launching the Uruguay Round. It refers
to earlier attempts to launch a new round, and addresses the unresolved issues for the
new agenda. The study of the agricultural trade issues became more important where it
was ignored largely in previous negotiating rounds. One of the reasons for managing
agricultural trade issues outside GATT was the ability of industrial countries to promote
domestic agricultural production by a wide variety of support mechanisms, giving rise
to the accumulation of surpluses of many products and necessitating the subsidization
of exports.

Developing countries who were mainly producers or exporters of agricultural

commodities have been major losers in such a situation. Their traditional markets have
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been increasingly eroded while the pressure of surpluses on the world market has
seriously reduced their export earnings. Consequently, many industrial countries have
found interest in the positive outcome of the Uruguay Round negotiations on agricultural
products.

Another reason for ignoring agricultural products in previous rounds was
primarily due to historical reasons, since at the inception of the GATT a number of
countries made it a pre-condition for their accession to the Agreement that special
waivers and protocols be granted that allowed them to accord special treatment to their
agricultural commodities, so that agriculture was virtually taken out of the negotiations
agenda.

The Punta Del Este Ministerial Declaration (1986)'? presented the main aims and
desires of the participants in broad terms. It obliged the GATT members to take
appropriate steps on (1) the reduction of import barriers (2) increasing control over
direct and indirect subsidies affecting agricultural trade, and (3) minimising the use of
sanitary and health regulations as a form of trade barriers.

The Round inherited the conflict of interests from previous negotiating rounds,
particularly in the agricultural sector. It is crucial to find out the extent to which the
Uruguay Round was expected to solve deadlocked issues and build a consensus between
conflicting interests. Did the industrialised nations give up their protectionist
programmes? Are the final results of the Uruguay Round negotiations another repetition
of previous Rounds ? The developing countries for their part do not want past regimes
which paid no attention to their products of interest. They expected a firm timetable for
dismantling agricultural subsidies to emerge from the Uruguay Round.” A close
examination of the negotiating groups (committees) in the Uruguay Round elaborates the

real situation of agricultural trade in the Round.
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(6) Chapter six

It is clear that conflicts of interests exist between the major players so that the
success and survival of their interests is largely dependent on an overall compromise
of the big players in the game and their genuine contribution to liberalising farm trade.
At the same time to create an international trading environment, to assure more
favourable treatment of trade, specially by providing better market access and less
barriers for the weaker members of the international community of states.

These points are reflected in the optimal perspective in the third section. An optimal
regime is formally defined as one which brings the maximum of benefits to all trading
partners, in terms of benefits to consumers in the form of cheap imports and home
prices, and in terms of adequate income for farmers as corresponding to the notion of
a fair standard of living with an adequate level of income for population groups
involved in production of agriculture and foodstuffs products.

Some of the issues addressed are important for building a consensus between
differing interests, such as defining different criteria for the two major groups of
interests. How were the GATT negotiations in the key agricultural products conducted
to accommodate the real demands of both groups ? What were the options, and how far
would the domestic economies of the parties benefit from reform ? It will be also
important to emphasise how the complexity of existing programmes made negotiations
especially difficult. Have the industrialised nations sacrificed their national interests in
farm support policies to give more favourable treatments to product from developing
countries ?

The section will suggest some optimal solutions for reconciling the demands of
extreme groups and thus reach a compromise between their demands. The result will
be reflected in the proposed optimal perspective that is reflected in Chapter Six,
especially measures for securing the interests of developing countries. The last section

of Chapter Six is devoted to the final conclusions of the thesis.
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C- THE ORGANISATION OF THE STUDY

The thesis aims to deal with the state of negotiations on agricultural trade as they
stood at the end of 1993 when the final stages of the Uruguay Round were concluded.™
This date is the cut-off date for the purpose of the research. Except for the final text of
the Agreement on Agriculture and some relevant articles, the main material sources are
before 1994.

The thesis is intended to provide an extensive research on the development of
agricultural trade in the GATT negotiations; it discuses a list of the key issues under
negotiation and the range of options proposed to deal with them. In addition to assessing
conflicting views on the GATT agricultural trade regime of industrial countries, it
focuses on the performance and opportunities of developing countries in the negotiations.
It also examines the possible implications of the Uruguay Round results for developing
countries. Owing to the great diversity of agricultural issues, it may not cover all
aspects of the subject in their relevance to developing countries.

The negotiation issues included in the study follow the general work programme
of the Negotiating Groups related to agriculture in the rounds as the issues are
interrelated and often overlap, on many occasions their delineation into separate topics
has not been possible in the thesis. The question of the appropriate treatment of
agricultural interests of developing countries has been implicit in many negotiation
agendas; they have been, in some discussion areas, interlinked with other surrounding
issues, and they are correspondingly treated in the thesis.

As sources, primary legal texts, official publications, textbooks, periodicals, legal
and economic journals have been consulted. GATT published and unpublished materials
such as Basic Instruments and Selected Documents (in 40 Volumes), have been used as
a matter of first priority.” During a visit to GATT headquarters and UN offices,
especially the UNCTAD Commission, in Geneva, the author has had the opportunity to

have access to first hand publications in the GATT library and UNCTAD documents in
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addition to contacting experts.

Information from GATT contracting parties and their national trade ministries has
been valuable. Since the study was written in the UK, and the European Commission
was negotiating on behalf of the EC member states, information from the EC
Commission, European Parliament, EC Publication office and other EC offices in
Luxembourg, have been very valuable, including close contacts with the European Com-
mission office in Edinburgh for access to many relevant (current) publications. Library
collections like those of the British Library, National Library of Scotland, governmental
departmental libraries and information offices, e.g. in the Department of Trade and
Industry and especially MAFF, officially in charge of agricultural trade negotiations,
have been very helpful. While by no means perfect, it was intended that the presentation
of this study will make a contribution to the ongoing promotion of structural reforms in
agricultural trade worldwide, and especially amongst developing countries, and a better

understanding of major problems of these countries in the GATT system.

Notes to the Introduction

1. It is also called "the anchor of the postwar trading system"- Bhagwati Jagdish, The World
Trading System at Risk, Mass:Ballinger, London, (1991), at Preface p. vii.

2.The term 'industrial Countries’ is used throughout the thesis to mean major industrial countries
of the west or so called ‘developed countries’. Since ‘development’ in its absolute term does not
mean only economic or industrial development, some developing countries argue that although
the role of economic or industrial development is very important, in the definition of development
the role of moral, social and cultural factors could not be ignored.



INTRODUCTION TO THE THESIS 16

3 .The vast majority of the people in the third world live and work in rural areas. Over 65 % are
rurally based compared with less than 27% in economically developed countries. Similarly, 62%
of the labour force is engaged in agriculture, compared with only 7% in developed nations.
Agriculture also contributes about 20 % of the GNP of developing countries versus only 3% of
the GNP of industrial countries. For more information see: UNCTAD, 'Agricultural trade
expansion and protectionism, with special reference to products of export interest to developing
countries ' (TD/ B/ C.1/239).

4 .Bellamy M. and Greenshields B.(eds.) Issues in Agricultural Development: Sustainability and
Cooperation IAAE Occasional Paper No.6 U.K. (1992), p.39.

5 . Usher J.A., Legal Aspects of Agriculture in the European Community, Clarendon Press,
Oxford,(1988), p.2.

6 .It must be realized that according to the latest amendment to part IV of the GATT, The words
'developed contracting parties’ and the words 'less-developed contracting parties” as used in
Part IV are to be understood to refer to developed and least-developed countries which are
parties to the GATT and, unless otherwise indicated, in all discussions relating to the thesis they
only refer to contracting parties to the GATT.See Annex | of the General Agreement Notes and
Supplementary Provisions, Part IV.

7 . See GATT,Trends in International Trade: A Report by the Panel of Experts, Geneva, (1958).
More details of this report can be found in Chapter four of the thesis relating to perspectives for
developing countries. See also GATT, BISD, Seventh Supp., Geneva, (1959), p.29.

8 . See Josling Tim E.’ Agriculture in the Tokyo Round Negotiations’. Times Essay No.10, Trade
Policy Research Centre, (1977). p.3.

9 . Beverly Carl ."Current Trade Problems of the Developing Nations’ in S'arcevic Petar and
Hans van Houtte, (eds.) 'Legal Issues in International Trade’, Martinus Nijhoff, London, (1989),
p.10, 108-109.

10 . Ibid at p.110.

11 . See more in Schott, Jeff J."Trading Blocs and the World Trading System’, The World
Economy 14, 1st March 1991.See also 'Building blocks or stumbling blocks' for global trade
liberalisation in Lawrence, Robert Z, Scenarios for the World Trading System and Their
Implications for Developing Countries, Research Programme on Globalization and
Regionalization, OECD Development Centre Technical Paper No.47, (Nov. 1991).

12 . The Punta del Este Ministerial Declaration was adopted on 20th September 1986.See,
Leutwiler, G. Trade Policies for a better Future, The 'Leutwiler Report’, the GATT and the
Uruguay Round, Martinus Nijhoff Publishers, Lancaster, UK, (1987).

13 . Beverly M. Carl, 'Current Trade Problems of the Developing Nations,’ in S'arcevic Petar
and Hans van Houtte, (eds.), 'Legal Issues in International Trade’, Martinus Nijhoff, London.
(1990), p. 120.

14 .The negotiations came to an end on 15 December 1993, after seven years of intensive work
and produced a Final Agreement comprising 550 pages, covering a wide range of issues
including agriculture. More details can be obtained from MAFF or from GATT headquarters in
Geneva.

15 . For having up to date knowledge of the GATT negotiations, radio and TV reports were also
used to complete this study.
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Introduction

...... In all, these developments make the
present time one of the most exciting and
important [areas] for analysts of trade policy
since the advent of what might be called the
'Age of GATT. The network of agreements,
understandings, and generally accepted rules
has created a system which, while not quite
‘international law’, nonetheless performs much
the same functions."

In preparation for the discussion of agricultural trade in the light of provisions
of the GATT multilateral trade negotiations particularely in the Uruguay Round, the first
chapter of this thesis attempts to define its main elements. This includes the definition
of agricultural products and other relevant issues. tSuch clarification is of vital
importance; without it, legal definitions and other terms used in the thesis would not be
understood in context.

Section I attempts to provide answers to questions such as: what are the charac-
teristics of agricultural products? Are there any criteria for the definition of such
products in different legal systems? What constitute semi-processed products? What are
the problems peculiar to agricultural commodities? A better distinction between
agricultural and other industrial products and the need for special treatment of
agricultural products are the subject of a sub-section. The role of international law and
international economic relations is addressed, and the relevance of GATT and its
agricultural trade regime to the economic development and prosperity of developing
countries is considered.

In Section II, following some introductory descriptive notes with regard to the

place of agricultural products in international trade, attention is concentrated on the
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relevant legal aspects of international economic relations. The same section also refers
to the place of agricultural trade in the economic development and prosperity of
developing countries, including the degree to which such countries are dependent on
agricultural markets.

Section III presents a concise historical background to trade in agricultural
products, in order to promote a better understanding of the importance of trade in
agricultural products. It investigates the extent to which, since the end of World War II
and the inception of the GATT system in the late 1940s, trade in agricultural products
has featured as a controversial subject. The main focus in this respect is on whether
trade in agricultural products can be treated like any other sector in the GATT system.

International commodity agreements have attracted a disproportionate amount of
attention of cdntracting parties when working out traditional and alternative instruments
of international trade negotiations including agricultural products. If we are considering
the validity of GATT as an important pattern for regulating agricultural trade relations,
it is crucial to assess other models such as those submitted under the auspices of
UNCTAD or FAO on trade in farm produce. Although the emphasis of Chapter I is on
the chronological development of substantive GATT rules relating to international trade
in agricultural products, the question of why trade in agricultural products has featured

as a controversial subject of discussions in international trade relations is addressed.
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I. DEFINITIONS; SPECIAL CHARACTERISTICS OF AGRICULTURAL

PRODUCTS; THEIR SIGNIFICANCE IN TRADE.

What are agricultural products? How are their characteristics defined for the
purpose of international economic relations and the legal standards which govern them?
What are the differences between unprocessed, semi-processed and processed agricultural
products, and what particular legal standards are applied to them? Why do we need to
distinguish them from other industrial products? How do such characteristics of
agricultural commodities as short life span, labour-intensive production, overproduction,
government intervention (subsidies etc.) affect or complicate the legal approach to

international agricultural trade ?

A- DEFINITION AND SPECIFICATION OF AGRICULTURAL PRODUCTS

The term ‘agricultural product(s)’ needs some clarification. Without a proper
definition it is difficult to refer to the relevant discussions in the context of GATT
negotiations. In the first place, it is clear that they are not industrial products, but they
may be unprocessed or processed products and as such they may be governed by
different legal standards and may generate disputes. For example, is wheat flour a
natural or a processed product? > An answer to this question in the negative or
affirmative may make the difference between the possible application or exclusion of
GATT rules. There are a number of other similar situations such those of pasta,’ (in
home market competition) canned fruit,* (export market competition) sugar’, poultry®.
Each of them needs clarification.’

A distinction between apparently similar goods is, not least, important with
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regard to the application of different tariffs at state borders and in the settlement of
disputes arising from applied tariff charges. An acceptable distinction of certain products
will close the door to any abuse or false nomination of other industrial goods as
agricultural commodities claiming benefits from certain preferences at the borders. It
may not always be possible to find a universally acceptable definition of agricultural
products in all international agreements. The GATT, for example, does not appear to
have a proper definition of agricultural goods or products, although there are some
relevant references to them.

Before examining references in the GATT, it is possible to recall other
international and national legislation and practice in order to adopt suitable definitions.
However, it must be borne in mind that legal texts are often imprecise and may need
interpretation by courts or arbitration tribunals. Secondly, legal texts may provide
definitions which are particular to the purpose of the text itself. In order to arrive at a
specific definition it may be necessary to consider several in turn.

(1) Definition under the EC Law:

Article 38 (1) EC? provides for the extension of the common market to agriculture
and trade in agricultural goods and defines these goods as products of the soil, of stock
farming and of fisheries, and also as products of first stage processing directly related
to these products. Fishery products are considered as agricultural products.This approach
equates fish farming to other agricultural activities. When fish farmers are culturing the
fish eggs and growing them like other products of soil and water, it is possible to place
them in the same category.’

In addition Article 38(3) EC refers to a specific list of products governed by the
agricultural rules of the Treaty.' When the EC was established in 1957, the question

arose as to which products should be added to the list by the EC Council of Ministers
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within two years of the entry into force of the EC treaty in order to comply with the
rules.

The European Court of Justice (ECJ) was called upon to distinguish semi-processed
and processed goods. In case 185/73 HZA Bielefeld v. Konig, [1974] ECR 607, the
Court gave a purposive interpretation to the phrase ‘products of first stage processing
directly related to basic agricultural products’ holding that the relevant point was the
economic relationship between the basic product and the finished (final) processed
product, rather than the number of technical processing operations involved. It held that
there should be a clear economic interdependence between the basic primary products
and the final processed products.

In cases of this nature, however, the price of the basic agricultural raw material
ingredients in the final product becomes a completely marginal cost and, as a result,
basic agricultural products in question may not correspond to the given ECJ definition.
This means that the share of agricultural componeﬁts of total ingredients of the final
product should be quite substantive in comparison with added materials or substances.
Tomato puree or different fruit concentrates could be examples of such products, i.e.
basic agricultural products.

However, in practice, it has not always possible to have a clear distinction between
agricultural and non-agricultural goods incorporating, nevertheless, an agricultural
element. Sometimes, owing to the particular importance of some products, countries try
to include them among agricultural goods in order to benefit from particular trading
conditions. For example, at the time of the accession of Greece to the EC, special
measures were adopted to include cotton into the agricultural commodities list. Although
Annex II'' itself was not amended to include this product, specific provisions were

introduced'” to include cotton production, marking its importance and ’recognising the
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specifically agricultural character of this production’.

Using such cases as a basis for providing a more clear and practical step, the EC
Common Customs Tariff (CCT)"” was created and developed under the International
Convention on the Harmonized Commodity Description and Coding System
(ICHCDCS)." The Convention is regarded as the main practical source for the
distinction (identification) of all products, including agricultural and raw materials.

Hear two major legal considerations arise; 1)- products falling within the
definition applied in Bielefeld v. ’Ko6nig’ are not to be treated as agricultural products
unless they are specifically listed in Annex II'° of the EC Treaty or in Regulation 7a,
and 2)- when interpreting these lists, regard may be given to other headings of the
(CCT) and to accepted aids used in the interpretation of the relevant tariff.'®

Wool is another example of a product excluded from the definition of agricultural
products. In case 77/83, CILFIT v. Italian Ministry of Health,'” it was held that although
this product is indisputably grown on sheep, it did not fall within the concept of ’animal
products not elsewhere specified or included’ under Common Customs Tariff (CCT)
heading 05.15b, included in Annex II.'® In addition to the grounds listed in the case, the
other reason for this approach could be the marginal cost of unprocessed wool in relation
to wool yarn, which is at least one fifth of the price of the processed product.'® Natural
leather, with similar characteristics, cannot be considered as an agricultural product.

Regarding fishery products there should perhaps be a distinction between the
industrial catches on the high seas by big ships, on the one hand, and fish farms in
shallow internal waters, on the other. One may potentially separate these two different
categories of fish possibly as industrial and agricultural products, especially when big
factory ships are processing fresh catches for different frozen and canned fish products.

This is an internationally applied norm or criteria accepted by the EC as well as other
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organisations.

It is not possible to examine the list of other (disputed) commodities constituting
a large variation in farm products. What is clear, however, is that the EC legal system
has adopted clear definitions in regard to agricultural products, although it must be
realised that a vast and controversial area relating to many agricultural processed product
may still exist.

(2) Definition under US Law :

In US legislation, chapter 4 of title 19 (customs duties) of the US Tariff Act of
1930, in the section regarding ’countervailing and anti-dumping duties’, refers to the
definition of industry producing agricultural products such as food processing, but not
to the definition of agricultural products themselves, and supplies a partial definition for
processed products:

In general terms, when an investigation involves a distinction of the processed
agricultural product, producers or growers of the raw agricultural products®’ may be

considered to be part of the industry* producing the processed product, if :

1) (i) the processed agricultural product is produced from the agricultural product through
a single continuous line of production: and (ii) there is a substantial coincidence of
economic interest between the producers or growers of the raw agricultural product and
the processors of the processed agricultural product based upon relevant economic
factors, which may, in the discretion of the Commission®, include price, added market

value, or other economic interrelationships.

Chapter 4 of the Tariff Act also defines the processing of the product concerned as: ’the
process of a raw agricultural product through a single continuous line of production” based on

two distinctive conditions:

(i) the raw agricultural product is substantially or completely [attached to] the production

of the processed agricultural product; and (ii) [if] the processed agricultural product is

produced substantially from the raw product.24
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As a general criterion for the definition of agricultural products, the US definition
has elaborated general criteria for distinguishing between processed and raw materials.
It is similar to the ECJ approach in HZA Bielefeld v.Kénig. When applying to
processed and semi processed agricultural products, the US definition could be accepted
in the absence of a more detailed and clear definition.

(3) The GATT Definition

There is no definition of agricultural products under the General Agreement.
Article XI:2(a) refers to export prohibitions or restrictions applicable to shortages of
'foodstuffs’. Article XI:2 (c) refers to "import restrictions on any agricultural or fisheries
product, imported in any form". According to the interpretive note included later in Article
XI:2(c), it covers;

the same products when in an early stage of processing and still perishable, which
compete directly with the fresh products and if freely imported would tend to make the

restriction to fresh products ineffective.

Article XVI:3 also refers to export subsidies on 'primary products’ as defined in

the Interpretative Notes and Supplementary provision thereto as:

any product of farm, forestry or fishery, or any mineral, in its natural form or which has
undergone such processing as is customarily required to prepare it for marketing in

substantial volume in international trade.

Article XX(b) refers to the general exceptions for the adoption or enforcement
of measures necessary to "protect human, animal or plant life or health'® by Contracting
Parties.

A GATT panel, established under the Subsidies Code, examined the term ‘primary
products’, especially regarding processed commodities. The panel found wheat flour®®
to be a processed or non-primary product that became subject to the prohibition on
export subsidies contained in Article 9:1 of the GATT Subsidies Code.

In considering the importance of a clear distinction between raw and processed
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agricultural products for the purpose of taxes, there have been many long debates in the
GATT dispute settlement panels, when certain processed products were exported while
prohibited or allowed either under Article XVI:4? or the provisions of the Subsidies
Code.®

During the Uruguay Round negotiations on agricultural products, it was indicated
that products falling within Chapters 1 to 24 of the Common Customs Classification
Nomenclature” (now the Harmonised System), and selected as agricultural products,
could be considered by participants in a different light according to their own
interpretation.®

Such practices may not be compatible with what would be intended in a strong
and institutionally regulated trading system. As the CCCN definition is commonly
accepted in the GATT system, I have taken it as the base for defining agricultural

products for the purpose of this thesis.

B- SCOPE OF COVERAGE AND CATEGORISATION

Regarding the scope of coverage of agricultural products in the GATT, it should
be noted that some of the 14 negotiating groups under the Uruguay Round have been
dealing with issues that have implications for agricultural trade. Their respective
mandates have overlapped with that of the Negotiating Group on Agriculture, especially
with the mandates of the Negotiating Group on Tropical Products, and the group on
Natural Resource- Based Products. Although in practice some of these, such as tropical
products, were excluded from the negotiations agenda, they are clearly agricultural.

The categorisation of agricultural commodities is especially important when the
question of application of individual tariffs arises. Internal and external protection

measures and border controls based on a systematic control of different varieties of
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agricultural products also indicate the need for the categorisation of agricultural
commodities. Lack of a proper mechanism of categorisation opens the door to false
declarations of invoices and generates confusion at border crossings. All products may
fall into one of the main categories of Agriculture, Mining or Manufactures. Agricultural
products are food and raw food materials.”’ Each of these is divided to include certain
kinds and varieties of agricultural products.®

For example, the fruits alphabetical guide® includes every kind of fresh fruit,
from the most familiar orchard and soft fruits to the exotic varieties now widely stocked
by greengrocers and suppliers.** Categories for fruits can be divided into 34 kinds, and
each of these then divided into different varieties.® Herbs are divided into 21 different
species.®® Spices are also divided into 26 varieties of species.’” Fresh vegetables are
divided into 46 different kinds.*® Pulses are distinguished in terms of 18 different kinds.*

At present, the CCCN (now Harmonised System) is the basis for the
categorisation of agricultural and other products in the GATT; but what developing
countries need is to have a proper system of rules and regulations regarding each
individual commodity of interest. At the same time, these countries need to establish
their national standards systems with due regard to popular and current systems
applicable in many industrial countries.They would then able to pave the way for

competing in the markets of industrial countries.

C- SPECIAL CHARACTERISTICS AND CONDITIONS

The special characteristics of agricultural products play a vital role in defining
corresponding trade patterns. Because of these special characteristics and their special
significance in the economy of developing countries, agricultural products require a

different approach from that of industrial goods. Most industrial goods have a fixed
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content of ingredients and application, which is different from agricultural products. If,
for example, certain quantities of meat or fresh fruits are imported to a country, their
quality may change at any point in transit. In addition, because of such characteristics,
they deserve special and different treatment in comparison with industrial goods. Such
a differential approach involves the protection of commodities derived from agriculture,
whereas industrial products can tolerate greater competiﬁon. Unlike industrial goods,
agricultural products, because of their nature, need more time and labour in their
production, harvesting and packaging. The production process of industrial goods may
take only a few hours or days, whereas agricultural commodities need months or years
of intensive work for production. The whole production line of industrial goods may be
adjusted or replaced quickly, but for agricultural products many other natural elements
may be involved that may not be within human control.

(1) Perishable Nature

The perishable nature of agricultural products makes it difficult to sell them with-
out considering the long distance transportation system, price fluctuations in the market
and the nature of consumer demand.

Many fruits and vegetables are considered as highly perishable. Transporting
them over long distances may be difficult, plus the fact that times of harvesting may
have to be staggered according to the climatic zone of production. In practice there is
no real regulated world market in fruit and vegetables, except for certain products which
can be stored or frozen for long periods. The main trade arrangements for such products
are made therefore in terms of volume, seasonal availability and geographical scope. For
example, owing to competition and availability of local substitutes, products such as
apples, bananas and citrus fruit, are subject to more elaborate regulations and border
control measures.* In comparison, fresh vegetables are subject to a more liberal

approach.
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(2) Bulky Character

The bulky character of agricultural products can involve extra costs for labour,
transport and adequate road systems to facilitate their movement, especially for their
collection from the place of production and their delivery to a market. In remote and
rural areas a high percentage of products may be destroyed before reaching their
destination. For example, it was estimated that as a result of bulky character, inadequate
packaging, and long distance transport, 70% of the potatoes in the former Soviet Union
were lost. This may represent a problem common to many developing countries.

In comparison with agricultural produce, an equal volume of industrial goods,
such as a set of cameras or radio cassettes, needs much less space, care and attention.
For industrial goods there is no need for the further expenditure, attention and care after
production, whereas in agricultural commodities, in addition to reasonable costs of trans-
port, stocking and distribution, there are extra costs of preservation.

(3) The Geographical Impact

Geographical location and climate also influence the production of agriculture.
In many areas such as Central and Western Asia, North Africa or the Middle East
insufficient water resources, and scarcity of annual rainfall, mean that irrigation is the
main task of farmers. In addition to the difficulties in cultivating the harsh lands, a large
proportion of the production costs of farm products is spent on water. Finding water and
cultivating or preparing the soil are essential aspects of farming. The farmers may rely
on rain feed crops (harvests) that are heavily dependent on the scarce annual rainfalls
in many regions. In contrast, Europe, the Far East, Japan do not lack water although
excess rainfall may be an obstacle to growing particular products. In such areas water
resources are a major element of productivity and can contribute to the reduction of

production costs.
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The total annual rainfall or the availability of rivers and other water resources has
a direct impact on production costs. The extra cost of irrigation in most developing
countries in the world, such as I.R.of Iran, in comparison with many Mediterranean and
European regions, is a burden to developing countries’ farmers. Even the shortage of
sunshine in Northern Europe and the UK is another difficulty for producing many fruits
and horticultural products; as a result, it affects the agricultural trade position of the
relevant countries.

Another criteria in respect of climate is market demand for certain products. For
example, in tropical climates, the demand for consumption of milk is not the same as
areas of cold and moderate climates.

(4) Technical Advantages

In recent years, by employing modern techniques in flat farmlands in North
America and Europe, farmers have multiplied harvests, whereas in many parts of the
developing world farmers are attached to traditional systems of farming in rough lands.
The use of fertilisers and pesticides in the industrialised world has been another
revolution in agricultural production. Available data and practical results show how
direct efforts to use new methods have increased overall productivity and per capita
earnings for farmers.

When industrial goods are produced, they may not require excessive care or
expenditure for storage. Agricultural commodities, such as dairy and horticultural
products, need substantial attention even after production (although there are new
methods of cold storage, deep freezing etc.). It is, for example, not possible to keep

fisheries products more than a few hours in normal temperatures after catching from the

sea, especially in warm climates, if a modern system of refrigeration or sufficient ice is
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not available.*' Such technical advantages reduce production costs in the industrial world,
as one of the main reasons why developing countries are not able to compete with
industrial countries even if their labour costs are substantially lower.

In comparison with developing countries, industrial countries benefit from certain
general and technical advantages such as; a)- the use of chemical preservatives, b)-
access to industrial processes applied to different varieties of agricultural raw materials
for preparing dried, canned or deep frozen products, and c)- the use of organic materials
in production, whereas in developing countries many agricultural products may be
destroyed at harvest time and before reaching the market.*

In EC countries, the consumption of processed products such as vegetables and
fruit has been increasing as a result of general economic and technical developments and
better standards of living. Certain EC products, such as tomatoes and peaches in which
the Community is more than self-sufficient can be processed into juices and canned
goods.” At the same time the EC imports a large amount of processed products from
developing countries. Only developing countries that have the technical capacity to
convert their agricultural products into processed products in conformity with EC
standards enjoy access to EC markets.

One may live without using modern industrial goods (such as domestic electrical
goods), no one can survive without food. This means that the degree of dependency on
agricultural products is much higher than on other sectors. The security of food supplies
is a high priority for any nation seeking a balance between the interests of farmers and
consumers. It is also important to realise that economic independence is impossible

without an adequate supply of foodstuffs for the total population of a country.
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D- PROBLEMS CREATED BY OVERPRODUCTION .

Agricultural overproduction, a common phenomenon in industrialised, well
developed countries, is a matter of concern not only for agricultural economists, but also
for lawyers dealing with legal standards applicable to international agricultural trade.
Dumping of domestic agricultural surpluses on international agricultural commodity
markets may not only threaten the stability of commodity prices, but also disrupt the
proper operation of legal standards applicable to trade in agricultural products.

With the legal relevance of overproduction and its international consequences as
given, dumping practices by individual members of the international community of states
may interfere with unwritten standards of fair competition and fair sharing of
international agricultural markets.

Cereals overproduction in the US and dairy products surpluses in the EC are
examples of such overproduction. In practice any attempt to regulate international
markets has normally a direct effect on domestic policies of participating countries. For
example, an agreement helpful to the EC countries to tackle its dairy overproduction
problems will affect Australian and American policies. This is an area of agricultural
trade and negotiations that also affects the interests of developing countries.

As stated before, the use of modern techniques by industrial countries and
drought in recent years in the southern hemisphere, have created an opportunity for
industrialised countries to use their huge surplus stocks as a bargaining position. The
developing countries in such situations should have long term plans for dealing with the
challenge, especially with dumping of surplus products in their markets.

E- AGRICULTURAL PRODUCTS DESERVE SPECIAL TREATMENT
In the present thesis a crucial question is why, in GATT negotiations,

governments should treat agriculture as a ’special case’ or grant it a different treatment
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in comparison with industrial products. Some believe that this may be a trivial question,
because any sector of the economy should be regarded as a special case in so far as it
1s a recognisable sector. However, agriculture is the only special sector which i)-
provides for many human essential needs, ii)- is subject to erratic output variations
related to weather, iii)- employs millions of people in small businesses and provides jobs
in rural areas where other employment opportunities are scarce, iv)- has special
government ministries with deep seated involvement in economic and social
programmes, affecting agricultural trade, and, lastly, v)- demands the adoption of new
technology requiring a significant resource adjustment to alleviate existing problems.

Further distinctions between agriculture and other sectors are observable. At the
political level, governments and politicians cannot ignore the significance of rural
population votes at election times.

Consideration of the above factors indicates that agriculture is a special economic
activity. It is vital to give agricultural products different treatment in comparison with

industrial goods.

F- THE SCOPE AND METHOD OF AGRICULTURAL NEGOTIATIONS

In international trade in general, negotiations rest on the assumption that while
each country has the sovereign right to impose and to alter conditions of import and
export over its borders, as well as the right to organise and regulate its domestic market
as it sees fit, such rights should be exercised with a discretion linked to an awareness
that they can have an impact on other countries subject to international legal rules.

The latest Uruguay Round negotiations (1986-93) covered all agricultural
products, raw and processed, giving priority to sectors in structural surplus and to those

sectors where serious disruptions are foreseeable.** More substantive issues had to do
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with methods of negotiation, objectives underlying these negotiations and negotiating
tactics which might have prejudiced the negotiations’ outcome. Concerning methods of
negotiation, there are serious questions to be answered as to the appropriate techniques
for establishing the framework to encourage fruitful discussions on agriculture.

If agricultural issues are assessed as not being fundamentally different from other
economic or trade issues, the conduct of negotiations may be left to intergovernmental
groups dealing with such matters as tariffs, non-tariff measures, safeguards and tropical
products. In such situations agriculture would be subject to the same discipline as other
economic and trade sectors, with mutual discussions of problems and exceptions and a

final trade-off of interests among sectoral positions.

G- GOVERNMENT INTERVENTION AND MANAGEMENT OF AGRICULTURAL
TRADE

As already hinted, government intervention plays an important role in the
agricultural sector. In this regard certain questions arise such as i)- what should be the
objectives of governmental intervention and management? ii)- who should manage the
market? and iii)- how might a good quality of governmental management be accom-
plished ?

Certain objectives of government market management are closely bound with the
assessment by governments as to the performance of agricultural markets. It is generally
agreed that in the absence of government intervention, a number of important
agricultural goods have a chronically unstable market price. Hence, stabilisation of the
domestic market may be one of the prime objectives of governmental farm policies. The
main aim of such policies is to have an effective and widespread central management

of the market.*’
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(1) State trading practices

State trading has been a common practice in many former socialist countries of
Eastern Europe and in developing countries. This is the most common way of
controlling imports of agricultural products. The main aspect relevant to the present
thesis is the role of state trading in developing countries, mostly concentrated on the
public consumption products such as food and cereals.

In relation to GATT, the rules governing state trading have always been difficult
in concept and even more so in their application. In theory, this matter is covered under
GATT Article XVII, but in practice nothing has happened. Owing to the special nature
of agricultural products, government intervention comes in many forms, but the use of
state monopolies, or state-authorized monopolies, is widespread. Although in western
Europe cooperatives predominate agricultural production and trade, state trading has been
viewed largely as an instrument of socialist governments.

Wheat and coarse grains are particularly dominated by such intervention. In
practice almost 90% of world trade in wheat and about 70% of trade in coarse grains
is managed by governmental cooperatives and agencies.* Two distinctive elements can
be found in GATT rules governing governmental monopolies operating in agricultural
trade:

1)- that state trading bodies operate on a non discriminatory-basis, governed only by
commercial considerations,

2)- that entities with import monopolies negotiate a limit on the level of protection
applied in the form of a price make-up.

In practice, neither of these provisions has been enforced, giving the monopolies
a freedom to operate without regard to rules normally applied to international
agricultural trade. Generally two types of government intervention could be found in

state trading practices .
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a- Government control of trading enterprises

Legal constraints on the commercial policies of private sectors by governments
who are setting up a monopoly or an enterprise under their control is common in many
industrial and developing countries. Such a practice requires a means of influencing the
flow of imports and exports potentially as effective as the imposition of tariffs or quotas.
GATT contains a number of rules aimed at preventing this form of trade distortion.
Among these provisions is Article XVII. The Article even applies to state enterprises
that are facing competition from private firms unaffected by government control.

b- Government procurement

Government procurement is the term used to describe government practices in
many countries for purchasing goods for their own needs and consumption. This practice
in its broad form constitutes an effective element in many national economies and has
usually been used as a means of supporting domestic producers. Not only under GATT,
but also within the efforts of OECD, attempts have been made to reach international
agreement on the reduction of such governmental preferences. The Agreement on
Government Procurement of 1979, signed in the course of the Tokyo Round, has been
a major step forward in resolving disagreement in this field.

Here we may put forward a substantive question as to who should manage the
domestic market, the government or the private sector ? In other words, which policy
serves the public interest and which policy clashes with accepted international legal rules
governing the trade? In practice governments in their domestic market management or
intervention policies have to consider cost-benefit factors. If they intend to gain some
benefit from market management at an intervention level, they must also expect to pay
economic and political costs .

Thus, political attitudes towards burden sharing are delimited by the extent to
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which concessions would lead to advantages.It is clear that participants in trade, by
virtue of their market position, have different abilities to participate in management; their
actions will depend on the burden that they are prepared to shoulder. Some actions will
be more effective than others.

Many developing countries have good reasons for their intervention policies in
this field, such as supporting the producers and helping their consumers. For example,
in L.R.of Iran, governmental bodies normally buy cereals from domestic producers to
help them at harvest time when they are not able to sell their cereals at a fair price, and
will sell to consumers at a low price.*’ In some cases, like that of wheat flour, the price
for all public consumers is subsidised so that it is eight times under the present market
price.”* At the same time the government imports certain quantities from abroad to
compensate national production shortfalls. In such situations, the states in developing
countries have no other choice except to control procurement which directly relates to
national food security. In addition, these countries resist any competition or intervention
by foreign companies in their markets.

Industrial countries are against such practices and seek a choice of competition
for their agencies in the developing world. The reality is that a majority of developng
countries are not able to open their markets to foreign competitors. For many of these
countries, opening up markets to competitions means a gradual elimination of their

farming population.
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II. INTERNATIONAL AGRICULTURAL TRADE REGULATION; ITS

RELEVANCE TO GATT AND DEVELOPING COUNTRIES.

(A legal analysis)

At the level of public international trade law, the GATT is the only world-wide
agreement setting out general rules and procedures for the coordination and liberalization
of the foreign trade policies and laws that currently cover more than 120 participating
countries. At the national level, the domestic foreign trade laws of most GATT

Contracting Parties are based on the international GATT rules.

A- THE ROLE OF INTERNATIONAL LAW

A brief review of the role of international law and its relevance to international
economic institutions will provide a better understanding of the global dimension of
agricultural trade negotiations in the GATT system. It is also essential to question the
relationship between international economic institutions, such as GATT, and their
relevance to agricultural trade. What is the legal machinery on which international trade
regulation depends? When answering these key questions, certain elements related to
them must be examined. Starting with the role of international law, as the main source
of international trade law and the GATT, one definition says contemporary international

law is:

an instrument for resolving fundamental world problems. For achieving true equality

amongst states and nations, for settling international disputes by peaceful means...*

It is possible to say that global and regional treaties, conventions, and

international economic institutions, are legal instruments which fulfil such objectives.
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They are supposed to pave the way for economic development for all members of the
international community of states and peoples .

The emergence of institutions such as the United Nations Development
Programme (UNDP) and various specialised agencies® with economic development as
their principal objective, has introduced a new phenomenon in the law making process
in international law. Although public international law does not usually influence
discussions regarding what should be done in the international trading system, there is
nonetheless a cardinal principle, namely the principle of ’pacta sunt servanda’, requiring
adherence to international treaties and agreements, such as the GATT.

International law also plays a major role in dispute resolution, where law is taken
into consideration in the avoidance of disputes and by aiming to prevent disputes through

promoting international and bilateral conflict resolution by various means.®'

(1) International Law as a framework for economic objectives

Articles 55 and 56 of the Charter of the UN provide a legal framework for the
development of international co-operation and collective economic security.’> A question
related thereto is whether all nations have the same share in decision-making in
international relations or are the issues dominated also by political and economic factors.
Former Argentine president, Raul Alfonsin has stated that :

one of the characteristics of the present day is that international relations are

increasingly relations among powers rather than relations among societies.”®

It is clear that only a handful of industrially developed countries have an
influence on major political and economic international decisions. Consequently many
states are only observers of big power games in the international arena. In this respect,

the ad-hoc working group of the United Nations ECOSOC decided that:
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Economic and social progress in the world would be accelerated by the strengthening

and development of economic relations amongst the states, irrespective of differences

in the level of their economic and social systems.54

One may also add: irrespective of countries political and economic strength.
Without co-operation on a non-discriminatory basis it is not possible to achieve
prospective goals, or in other words:

International co-operation in the field of trade, finance and economic relations should aim
in particular at the achievement of accelerated and self-sustained economic growth of
developing countries and the progressive reduction and ultimate elimination of the gap

existing between their economies and those of developed countries. *°

Considering such a gap, sooner or later industrial countries should realise that
their existing economic policies towards developing countries may not be fair, since their
application not only fails to serve the weaker side, but in some cases exhibits actual

negative results for the weaker partners.

B-THE CONTRACTUAL BASIS OF GATT FOR REGULATING INTERNATIONAL
TRADE.

International trade between states requires a stable global economic and legal
order based necessarily on norms of behaviour and rules accepted by all nations and
administered as basic principles of international law.*® One of the main foundations of
such co-operation in the field of international economic relations, is the GATT
multilateral trading system, within which most of the global merchandised trade moves
today. GATT provides a system of basic rules as well as a forum in which member
countries are able to consult and negotiate to resolve trade disputes and to clarify and
develop the rules.”’

The GATT is unique among international trade arrangements because it is a
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quasi-contractual order and contains provisions governing non-compliance and the set-
tlement of disputes. In comparison, other institutions or agreements dealing with trade,
such as international commodity agreements, may contain obligations and legal rights
not applicable to trade generally. Others, such as those drawn up under the auspices of
UNCTAD and the OECD, are general in nature but contain no legally binding clauses

58

nor a basis for ensuring enforcement.” As such they do not yield any proper guidance
on agricultural trade. They focus mainly on a system of managed trade rather that one
based on a regulatory and continuous framework.

The General Agreement on Tariffs and Trade, as its name indicates, is an
agreement general in its nature and specific in its application. It comprises a set of rules
and disciplines for general application to a broad range of goods entering world trade.
The GATT contains general rules to be applied to all trade activities, such as rules for
'national treatment of other contracting parties goods’ and specific rules with respect
to the use of policy instruments that affect international trade. For example, the rules that

prohibit the use of quantitative import restrictions are applied, with certain exceptions,

to agricultural products.

C- THE IMPORTANCE OF AGRICULTURAL TRADE AND FOOD PRODUCTION
IN THE WORLD.

Before examining the GATT and its agricultural trade regime, it is possible to
evaluate the place of agricultural products and food commodities in overall world
production and the economic environment within which trade in agricultural products
plays a major part. Such an evaluation can enable us to understand the important and
crucial role of agricultural trade in the contemporary world and the legal rules

underlying it.
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Trade in agricultural products is not a new phenomenon. It has its roots in the
first stages of human civilisation. The first signs of trade possibly started with the
exchange of surplus farm and hunting products.” The 'Great Silk Road’ was a
significant trade link in ancient times trading silk (if we treat silk as an agricultural
product)® and other textiles and spices between China, Central Asia and the Middle East
and Mediterranean region. Such trade dealt not only with the exchange of goods, but
also led to exchanges of cultures and civilisations.®'

In economic terms, since World War II, world trade in agricultural products has
been declining as a proportion of world merchandise trade, but it remains substantial,
amounting to a value of more than $300 billion in 1990. It is of vital importance both
for exporters and importers dependent on it.°> A major share of agricultural trade relates
to food products (used for human consumption), accounting for about three quarters of
all agricultural trade; the rest is devoted to agricultural raw materials normally converted
into industrial goods, such as cotton .

Production, preparation and trade in agricultural products are of vital importance
in employment and other economic factors underlying the GNP in both industrial as well

as developing countries. The following table shows the importance of agricultural

exports to developing countries in various production groups.
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Table NO. 1

Share of developing countries in world agricultural exports, by product group,

1970-1989. (Percentage)

Product Group 1970 1980-1982 1989
Cereals 15.6 13.7 11.7
Meat 20.3 14.2 11.6
Edible Oils 34.7 43.7 47.5
Dairy Products 2.1 2.0 2.4

Sugar 68.2 60.7 52.2
Tropical Beverage | 91.2 84.7 78.4
Spices 85.6 81.6 72.4
Tobacco 254 27.9 24.7
Roots Tubers 329 42.7 41.9
Fruits 333 36.7 38.6
Vegetables 29.7 30.3 25.2
Total Agriculture * | 35,6 29.4 25.9

* Excluding fishery and forestry products.

Source: FAO, Trade Yearbook UNCTAD secretariat calculations

It was estimated that in 1988 agriculture accounted for only around 2% of the
gross domestic product of industrial countries, whereas in the same year it accounted for
about 15% in developing countries as a whole. In terms of employment, agriculture’s
share in the labour force is generally much greater than its share of GNP (Gross
National Product). In developing countries it was nearly 60% of the labour force with
income derived from different agricultural activities in 1989. In comparison, the

corresponding share of developed market economies was only 6%.
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D-DEPENDENCE OF THE THIRD WORLD ON PRIMARY COMMODITY
EXPORTS.

As indicated in the last section, third world countries have a vital interest in
agricultural commodities exports. This dependence makes them more susceptible to the
results of the GATT and any other international agricultural trading negotiations.

The developing countries have different trade positions. Those who are able to
convert agricultural raw materials into processed and semi-processed goods benefit more
than those who are simply exporting agricultural raw materials.”’ In addition there are
different effective elements for presenting merchandise goods in the contemporary world
such as packaging, trade mark, complying with standards and the application of sanitary
and phyto-sanitary in the production line.

Agricultural trade has played a substantial part in the historical development of
the third world countries in Africa, Asia, the Middle East and Latin America. Primary
product exports have traditionally accounted for a sizeable proportion of individual gross
national products. In some smaller countries, anywhere from 25% to 40% of the
monetary GNP is derived from the overseas sale of agricultural and other primary
commodities such as coffee, cotton, cocoa, sugar, palm oil, etc.. Consequently, the
participation of third world countries in the negotiations on trade in agricultural products
is a direct result and a reflection of their interests in agricultural trade. In this respect
four different categories of countries can be distinguished. i)- net exporters, ii)- net
importers, iii)- those which are basically self-sufficient, and lastly, iv)- those
occasionally and marginally involved, as either exporters or importers, in agricultural
trade.

A brief examination of available data and information relating to the third world
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and its problems yields a better understanding of the political, social, and economic
situation of third world countries, with respect to which law has an important role to
play. If we consider the degree of developing countries dependence on foreign trade
earnings and the scarcity of hard currency resources, we find that there might be good
reasons to invoke a special and differential treatment for these countries.

In many international trade treaties and conventions, especially in the GATT
system, developing countries are given differential treatment in their exports,®* but in
practice the recent figures indicate that, in spite of such differential treatment, the trend
of progress for agricultural exports has been negative.®

How is it possible to explain and justify such a downward trend ? The answer
lies in the relatively high structural dependence of developing countries on agricultural
production, ultimately translating itself into a high dependence on agricultural exports
based on the only available national products. As a result, the share of agricultural prod-
ucts from developing countries in their total merchandise exports ranges from 50% to
100%.%

In comparison in industrially developed countries this share varies from 60% for
New Zealand and 35% for Australia to more than 20% for the EC, 13% for the USA

and 5% for Japan and all non-EC European countries.
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SHARE OF AGRICULTURE IN PRODUCTION AND LABOUR FORCE IN SELECTED

REGIONS. (percentage)
SHARE IN SHARE IN TOTAL TOTAL
REGION GNP GNP SHARE IN SHARE IN
1965 1988 LABOUR LABOUR
FORCE FORCE
1965 1989
Developed market-economy 5.5 2.3 16.5 59
countries
Developing countries 28.4 15.4 70.6 571
Africa 35.3 20.8 78.9 66.5
Sub-Saharan Africa 41.0 34.0 _ _
Latin America 15.7 9.2 44.5 27.0
Asia 38.0 17.8 67.5 55.0
East Asia 41.0 22,0 _ _
South Asia 44.0 33.0 _ _

Source: GNP: UNCTAD, Handbook of International Trade and Development statistics, 1990, New York,

1991; labour force: FAO, Agrostat files. Data for subregions of Africa and Asia are from World Bank,

World Development Report, 1990 (New York, Oxford University Press, 1990).

We must bear in mind that in addition to national policies, market access,

geographical advantages, labour skill and technology advantages, others factors including
the law, play a direct role in overall agricultural production in different countries. No
nation is able to establish an advanced economy without relying on a secure and reliable

trade policy based on a legal framework.
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Developing countries have thus far been substantial losers in the world market
share as a result of protectionist measures and other barriers to their trade applied by
industrialised countries, especially with regard to such products as meat, cereals, sugar,
tropical beverages, spices and vegetables. This is a direct reflection of the import policies
of industrial countries, since the share of industrialised countries’ agricultural imports
has shown a general decline in the 1970s and 1980s, while developing countries have
had an increase of domestic demand because of rapid population increase. Industrial
countries became more self sufficient and developing countries became more dependent
on agricultural imports. This contributes to the imbalance against third world countries.
For example figures for 1989 indicate that gross food imports of developing countries
rose to around $62 billion, with their net food imports attaining the unprecedented level
of about $17 billion. These figures are reflected in table three. The food imports of all
net food-importing developing countries totalled nearly $36 billion while those of

low-income food-deficit countries totalled around $10 billion.*’
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TABLE No. 3
AGGREGATE FOOD®* TRADE OF DEVELOPING COUNTRIES, 1989
(Million of dollars)

Countries Imports Exports Net imports
Developing countries (132) 61630 44937 16694
Net exporters (28) 12550 31407 -18857
Net importers (104) 49080 13530 35550
Low-income food deficit 19734 9779 9955
countries(69) %
World 216202 - -

Source: FAO, Agrostat files and UNCTAD secretariat calculations.

In the contemporary world, developing countries are sensitive to any change in
their agricultural trading patterns. Consequently, the results of GATT and other
international trade negotiations will particularly affect them. Owing to the use of
protectionist measures by industrial countries, the agricultural trade of developing
countries has suffered considerable losses. This trend will not be redressed unless
industrial countries grant favourable and differential treatment in agricultural trade to
developing countries. In addition to reducing the level of tariffs for developing countries,
every effort should be made to deal with other protective measures such as non-tariff
barriers. These may be raised as new measures to replace the previous high tariffs
applied by industrial countries.

It is also apparent that developing countries who are mainly dependent on
agricultural products are substantial losers in the world market share as a result of
protectionist measures and other barriers to their trade. These measures have been
applied mainly by industrialised countries with regard to certain products such as meat,

cereals, sugar, tropical beverages, spices and vegetables.
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I11. SALIENT FEATURES AND HISTORICAL BACKGROUND OF INTERNA-

TIONAL TREATIES OTHER THAN GATT AS POSSIBLE LEGAL MODELS
FOR TRADE IN AGRICULTURAL PRODUCTS.

This section surveys major international attempts to regulate trade in agricultural
products outside the GATT framework, at bilateral, regional and international levels. It
does so firstly, to emphasise that the GATT in its nature is a general agreement dealing
with many issues as well as with agricultural products, and thus particular treatment in
favour of agricultural products or their producers, could not be expected. Perhaps those
countries who have more competitive advantages will benefit more than others. In
comparison there are other specific treaties or special agencies, established to tackle
agricultural trade problems in a more specific manner, containing provisions for co-
operation or assistance to developing countries The second reason is to asses the
comparable effect of such international entities on agricultural trade performance of
developing countries as apposed to the overall GATT system.

For example the EC, the world’s largest trading block, has its own Common
Agricultural Policy (CAP) developed since 1962 on an elaborate legal base. It is not
possible to have a proper and extensive survey of the GATT and the world agricultural
trade policies without understanding how CAP operates. The EC legislation on CAP has
a direct effect on GATT decisions and vice-versa. Other international attempts to
regulate agricultural trade also have their own importance. A brief review of such
international and regional agreements can help to assess the significance of GATT in its
institutional environment, especially in respect of directly or indirectly comparable
arrangements. Light may also be cast on future changes that might be envisaged in the

structure and processes of the GATT as far as agricultural trade is concerned.
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A- INTERNATIONAL COMMODITY AGREEMENTS

One of the traditional ways to manage agricultural trade outside GATT has been,
and still is, to negotiate particular international commodity agreements.They typically
cover trade performance, marketing, price, quantity, and the overall management of the
commodity in question. On this basis the interested parties come together and decide the
management of the market for products that they intend to share.

Agreements of this kind, to manage trade, are in essence agreements which limit
competition among the participating states and give them a stronger voice against
outside competitors.

International Commodity Agreements (ICAs), were made as long ago as 1903
with the International Sugar Agreement; but it was after the Second World War that
commodity agreements proliferated.”” ICAs for coffee, wheat, cocoa, olive oil and sugar
were established, but failed to stabilize prices or solve the problems of developing
countries’ fluctuating export earnings.”

ICAs can be negotiated among just a few exporters or importers, or among all
exporters or importers. The latter approach has been a preferred strategy for most ICAs
proponents over the years.”

ICAs interfere with the philosophy of GATT, which is to allow the free play
(function) of market forces; but they are not a serious obstacle to GATT. The GATT
record in the agricultural area serves to indicate the extent to which agriculture forms
an exception to the basic GATT philosophy.” In this respect there is a similarity
between GATT and ICAs. But the main difference is that GATT encourages a multi-
product and multinational approach rather than emphasising certain commodities or
regional countries.” From a legal point of view Article XX of the GATT directly refers

to ICAs, by stating :
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Subject to the requirements that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same condition[s] prevail, or a disguised restriction on international trade,
nothing in this agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures :...(h) undertaken in pursuance of obligations under
any intergovernmental commodity agreement which conforms to criteria submitted to the
CONTRACTING PARTIES and not disapproved by them or which is itself so submitted
and not so disapproved: "

It should be realised that in general terms ICAs are a system of managed trade
rather than a regulated trading practice. Some industrial countries put forward ICAs in
order to control the worlds’ commodity markets in a harmonized way. The developing
countries’ approach was to seek more gains by collective decisions. A commodity
agreement gives more power and a stronger voice to developing countries with respect
to products of interest. In practice only a number of ICAs such as oil, sugar and coffee,
have been the subject of successful negotiations aimed at securing agreements in the

sense that they secured higher export earnings for developing countries.

B- THE IDEA OF AN INTERNATIONAL TRADE ORGANISATION (ITO) AND
HAVANA CHARTER

The International Trade Organisation (ITO) was intended to be the fundamental
basis of GATT, envisaged as a result of pre-and post-World War II experiences in
international trade negotiations. It was the result of a convention in the early 1930’s
drafted to commit the signatories: "to abolish within a period of six months all imports
and export prohibitions or restrictions".

Some believe that the establishment of the ITO was envisaged as a result of the

Allies’ intention to establish a better international trading environment, when they



CHAPTER ONE SECTION il 52

created the 'Charter of World Trade’ " This charter called for the establishment of a
better trading system and general liberalization of trade, with agricultural products
treated like any other commodity, that is, with no special advantages or privileges
attached to them.”

One positive feature of the intended ITO was the subsequent encouragement of
individual commodity agreements between producers and consumer states to stabilize
prices.” Any further attempts to create an international trade organization to operate on
a global scale, includes particular reference to the realities that led to the failure of
ITO.*

One of the main reasons for the failure of ITO was the lack of consideration of
developing countries’ interests. It was also apparent that USA policy, reflected in the
original proposal for ITO, did not include more than a passing reference to economic
development.®' This position proved totally unacceptable to the least-developed world
which sought affirmative commitments by all participating countries for advancing the
process of their economic development. Most importantly, specific exceptions to many
of the prohibitions of the ITO charter were sought to permit the less-developed countries
to follow an independent commercial policy. This position created a division between
the parties over the drafting of the Havana Charter.®

Ultimately, the GATT inherited only the specific exceptions to the commercial
policy prohibitions of the Havana Charter.*® With the collapse of the ITO, Chapter III
of the Havana Charter, entitled 'Economic Development and Reconstruction’ stumbled,
except for Article 13, which became Article XVIII of the GATT. This is evidence of the
belief that the developing countries interests could no longer be neglected in an

international trade regulatory system.
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C- THE UNITED NATIONS ROLE IN AGRICULTURAL TRADE.

In examining agricultural trade in the GATT system, the role of the UN and its
agencies as a major organisation influencing international economic and commercial
policy making cannot be ignored. The legal justification for consideration of these
organizations is Part IV, Article XXXVIII(2)(b) that calls for joint action of all
contracting parties to proceed with development objectives as well as appropriate
collaboration in the matter of trade and development policy with the UN and its agencies
and other institutions recommended by UNCTAD.

The Charter of Economic Rights and Duties of States was one of the first collec-
tive attempts on the part of the UN for promoting international trade. It followed the
UN call for a possible global agreement with a wide range of collective rules for the
establishment of a new world economic system. The UN involvement in agriculture
particularly focuses on food and agricultural development issues. Table Four represents
a clear picture UN attempts and other intergovernmental bodies in the area of
agriculture, specially on food sector and interlink between these agencies. A concise
review of the attempts in three of them, relating to development and agricultural trade
performance of developing countries, helps us in a search for an optimal perspective for

agricultural trade.
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Table NO. 4

Major Intergovernmental bodies in the Agricultural and food field

Organisations That are part of the UN Food

Cntematﬁma] the@

Council

System.

U.N General Assembly Secretary-General

[U.N Economic and Social council nternational Fund

for Agricultural

Development.
QWorld Food Council)
U.N Development Programme
U.N. Food and Agriculture C P 8 )
Organisation
"
' ] obal Informati-
Committee on International on and Early
World Food Fertilizer Supply| [Warning,
Security Scheme.
N\
C World Bank. J
M |
Consultative Group Consulative Group
on Intermational on Food Production
Agricultural Research and Investment in
Developing
Countries.

54

Source: MacLaughlin Martin M., World food Industry : Has anything Happened Since Rome?
Overseas Development Council, No. 27, 1975.
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(1) Food and Agricultural Organisation (FAO)

As a specialised agency of the UN, FAO has as its main objective the promotion
of international consultations and cooperation related to the production and export of
agricultural commodities.* It was established as the result of a resolution adopted by the
Bretton Woods 1944 conference calling for parallel action in other fields of international
economic relations and broader primary objectives of economic policy such as:

1)- The reduction of obstacles to international trade and the promotion of mutually
advantageous international commercial relations;

2)- Bringing about the orderly marketing of staple commodities at prices fair to the
producer and consumer alike.®

The first session of FAO in Quebec (October-November 1945) adopted
resolutions in which primary emphasis was placed on an expansion of agricultural
production, and on raising the standards of nutrition and living throughout the world.*
The formation of the FAO Intergovernmental Group on Meat that sets guidelines for
international co-operation in the livestock and meat sector could be seen as a successful
joint action of GATT and FAO in the area of agricultural commodities trade.®” The
group pointed to the need for special treatment for agricultural products in international
trade and the development of a coordinated agricultural trade policy among the
participating states. As one of the successful® UN agencies in the area of food and
agriculture, FAO has attracted the membership of a substantial number of developing
countries who have raised their voice for a more favourable development of agricultural
trade and promotion of food policy amongst its members. It could also be considered as

an prospective alternative to the GATT agricultural trade regime.
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(2) The United Nation Conference on Trade and Development (UNCTAD)

The UNCTAD conference, created as an organ of the General Assembly in 1964,
had common goals and similarities with GATT in its attitudes towards developing
countries.” UNCTAD has maintained its close involvement with agricultural trade
through its integrated programme for commodities which was adopted at the Nairobi
conference.” The Common Fund programme established by the integrated programme
for commodities (that covers tropical and agricultural raw materials) is mainly related
to development objectives that deserve its particular importance in the area of
agricultural trade.

The UNCTAD programme of action deals with a wide range of industrial and
raw materials, that agricultural products being considered as part of them, in addition of

having development objectives. It aims to:

1. achieve stable conditions in commodity trade, including avoidance of excessive price
fluctuations, at [certain] levels.®!

2. improve and sustain the real income of individual developing countries through
increased export earnings, and to protect them from fluctuations in export earnings,
especially from commodities;

3. seek to improve market access and reliability of supply for primary and processed
products, bearing in mind the needs and interests of developing countries;

4. diversify production in developing countries, including food production, and to expand
processing of primary products in developing countries with a view to promote their
industrialisation and increase their export earnings;

5. improve competitiveness, and to encourage research and development on the
problems of national products competing with synthetics and substitutes, and to consider
where appropriate the harmonisation of the production of synthetics and substitutes in
developed countries with the supply of natural products produced in developing
countries;

6. improve market structures in the field of raw materials and commodities of export
interest to developing countries;

7. improve marketing, distribution and transport, and increase developing countries’

participation in such activities and earnings from them.
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The UNCTAD programme of action has tried to touch some genuine trade prob-
lems affecting developing countries, among them barriers to trade in agricultural
products and other commodities. Side issues such as processing of raw materials,
transport, distribution and marketing in products of interest to developing countries are
also taken into consideration.

From a legal point of view, Article XXXVIII(2)(b) of the GATT could be
regarded as a basis for joint action between the UNCTAD and GATT.*’All the above
cited development objectives of UNCTAD, especially the participation of a substantial
number of developing countries, could influence the decision making process in the
GATT system. A practical sign for this in the past has been the inclusion of part IV in
the GATT in 1965, entitled ‘trade and development’ in favour of developing countries.
This has largely been considered to be a reaction to the UNCTAD I suggestions in
1964.>* The other successful joint action has been the establishment of the International

Trade Centre (ITC).

(3) The links between GATT, IMF and the World Bank (IBRD)

The IMF too could play an important role in trade in agricultural and other
commodities. One of the main purposes of trade in agriculture and other commodities
is to provide a reasonable and regular income for developing countries whose economies
are heavily dependent on export of such products. Where an arrangement fails to provide
such a regular income in this respect or does not exist, the IMF helps to secure
additional protection to enable the loser countries to draw from the IMF compensatory
financing facility to meet temporary shortfalls in export earnings.”

The IBRD could play an active role in this regard. But despite the importance
of maintaining close relations between GATT, IMF and the IBRD, such co-ordination

has received less attention. Essentially, the negotiating objective in this area is to ensure the
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consistency and compatibility of the three organizations in their respective efforts on
trade, monetary, and development issues.”

There were some new initiatives in the latest GATT Uruguay Round negotiations
(1986-1993) to motivate the IMF system to allocate some funds to those developing
countries who are trapped in the protectionist programmes of industrial countries, and
whose economies have suffered as a result of cutting farm subsidies and liberalisation

of world trade. This is also an area where the World Bank could contribute.”’

D- THE TREATY OF ROME AND THE ESTABLISHMENT OF EC

From the legal point of view the twelve EC states defined their legal status as
united individual GATT contracting parties. However, since the Dillon Round, the EC
Commission has participated as a GATT contracting party ’sui generis’ in all GATT
committees except the Budget Committee.”® It means that the EC exercises and
represents almost all the rights and obligations of individual member states. Owing to
the close relationship between GATT and EC as the worlds’ largest trading bloc, the
EC’s arrangements with ACP, Mediterranean and some individual countries are of
particular significance as typical trade and development models of relationships between
North and South, especially in the area of agriculture and tropical products trade.

For example the Lome’ conventions are comprehensive co-operation agreements
between the EC and African Caribbean and Pacific (ACP) group of countries.” It was
first signed in 1975 and renewed by three consecutive conventions, in 1979, 1984, and
1989. The fourth Lome’ Convention (1990-2000) is currently in force.'® These
arrangements will be investigated further in connection to industrial and developing

countries perspectives in the GATT on Chapter Four.'”
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E- CONCLUDING REMARKS

Trade in agricultural products has a multi functional dimension. Unlike other
trade or commercial activities, from the early stage of human civilization it has been a
circle that joined up many aspects of human economic and social life. Owing to different
geographical, environmental and social differences in the world regions, it is not possible
to prescribe the same identical regime for agricultural trade problems of all countries.
Every individual region or nation has its own particular agricultural charactristics. In
comparison to services and industrial products, and despite all technical advantages in
these sectors, almost all nations of the world are dependent on agricultural products
which they treat it differently from other sectors.

In the overall framework of the GATT, agricultural trade plays a vital part. It
includes the main bulk of exports from developing countries. At the same time, in the
industrialised world, it is an area of socio-economic survival for rural populations. Many
developing countries are heavily dependent on internal supplies and export earnings from
these commodities, but the degree of dependency varies from country to country and
product to product. A clear definition and categorization of agricultural commodities will
reduce the tension and disputes over these products in world markets.

With reference to international economic organizations, it is possible to suggest
that the GATT Contracting Parties should continue to explore whether cooperative
arrangements prescribed by such international institutions would be desirable for
promoting better trading advantages than those presented by GATT. To this end, it
seems necessary to include a range of cooperative dialogues in the GATT negotiations.

Commodity Agreements, are also of immense legal interest because they are
multilateral treaty arrangements which seek to regulate aspects of international trade in

some agricultural commodities, an area of great importance to developing countries. In
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the words of Fawcett, "international commodity agreements are instruments of trade regulation

and, as such, a form of international organisation law can be seen at work in them in both

aspects..."!®

ICAs could still be treated as a strong alternative to the GATT agricultural
trading regime for developing countries. The main advantage of the commodity approach
is that industrial countries not producing the same commodities are not able to interfere
in the market with their usual policy instruments, whereas in a system like GATT the
developing countries have no choice except to share their gains with those who have
stronger trading capacities.

The ITO discussion became once more significant when in the final text of the
Uruguay Round agreement, the establishment of a global World Trade Organisation
(WTO) came under practical consideration. Considering the lack of an active
participation of developing countries in its early years, perhaps it is desirable that in any
future negotiations establishing a global trade regulatory system, the developing countries
must participate more actively. It is only under these circumstances that they may secure
a better consideration of their overall interests. It is possible to assume that if any future
international arrangement ignores the reality of the third world’s interests, it will not be

able to attract the full cooperation of all nations.
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NOTES TO THE CHAPTER

1.Rubin Seymour J. and Mark L. Jones, 'Conflict and Resolution in US-EC Trade Relations at
the Opening of the Uruguay Round,’ Oceana Publications, New York, London, (1989), p.8.

2.GATT, BISD, 29th Sup. Geneva, (1982-83) pp.42-46 .

3.See Ibid: (Terms of reference).

4.1bid.

5. For more information, see GATT, BISD, 30th Sup.Geneva, (1982-83), pp.39-43.
6.1bid.

7. In the section related to agricultural products definitions, there will be more references to
these products.

8. For ease of reference the term EC is used thought this thesis to refer to the former EEC and
European Community or present European Union.

9.Two leading cases relevant to this subject in the European Court of Justice were: Case 61/77,
Commission v.ireland, [1987] ECR 417, and Case 141/78, France v.United Kingdom, [1979]
ECR 2923.

10. The Council was also empowered to decide what products should be added to this list within
two years of the entry into force of the EC Treaty (until end of December 1959).

11. Agricultural products are listed in Annex Il to the Treaty as amended by Regulation 7a, See
Appendix. See also J. Usher, Uniform External Protection: EC Customs Legislation before the
European Court of Justice’ (1982) CML Rev. 389.

12.See Protocol No.4 to the 'Greek Act of Accession to the EC’ in 1981, OJ 1981 L211/2.

13. At the beginning of January 1988 both the statistical nomenclature NIMEXE and the tariff
nomenclature CCT were replaced by the Combined Nomenclature (CN), which is based on the
Harmonised System as defined by the Customs Cooperation Council. The Combined
Nomenclature is published annually in the Official Community Journal. It consists of around
16,000 codes at the 2, 4, 6, and 8-digit levels, and for each code there is a descriptive text in
each of the 9 official Community languages.

14.0J 1987 L 198/1.The new text of the Common Customs Tariff is contained in Council Reg.
2658/87(0J 1987 L256/1).

15.Reference may made when interpreting Annex Il to the Explanatory Notes to the 1950
Customs Cooperation Council Convention, see Case 61/80, Cooperative Stremsel-en-
Kleurselfabriek V. Commission. [1981] ECR 851.

16.See J. Usher, Supra No. 11.

17. [1984] ECR 1257.

18. Cited in Usher,Supra. note 11.
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19.This is based on my own practical experiences in the carpet industry, taking into account all
elements of preparing the raw wool for commercial use. Reference to my own written textbook
on: 'The Art of Making Persian Carpets” in Persian, 2th ed. Ministry of Education, Classification
219/5, L.R. Iran, Tehran, (1989).

20. See United States Code Service, No. 19, 1677, Lawyers Cooperative Publishing, (1992).

21.For the purposes of this sub paragraph, the term ‘raw agricultural product’ means any form
of farm or fishery product.

22. In general the term 'industry’ here means the domestic producers as a whole of a like
product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product....,the term also means the domestic
producers of the principle raw agricultural product which is included in the like domestic product,
if those producers allege material injury,or threat of material injury, as a result of imports of such
wine and grapes products.

23 .The term 'Commission’ here means the US International Trade Commission.

24.For the purpose of clause (i) (Il) in addition to such other factors, there may also be
considered eventually to the question of coincidence of economic interest. The US Trade
Commission shall:

(1) if price is taken into account to consider the degree of correlation between the price of the
raw agricultural product and the price of the primary agricultural product; and "(ll) if added
market value is taken into account, consider whether the value of the raw agricultural product
constitutes a significant percentage of the value of the processed agricultural product"

25.The above-cited provisions of the General Agreement were among those reviewed by the
Negotiating Group on Agriculture,as part of its mandate to achieve greater liberalisation of trade
in agricultural products.

26.0p cit in note 3.
27. Article XVI:4 relates to the ban on export subsidies of non-primary products.

28. It also remained to be decided whether this practice should be eliminated or made subject
to reduction commitments in itself or in conjunction with reduction commitments on internal
support.

29.For examples of products faling under the Common Customs Tariff and Common
Commercial Policy see Cases 37 and 38/73, Social Fonds voor de Diamentarbeiders v.
Indiamex, [1973], ECR 1609.

30.The US, in its proposal to the GATT included many other products such as casein, skins,
wood and cotton in its definition, and excluded manufactured tobacco.See UN, Uruguay Round,
Further Papers on Selected Issues, prepared by UNCTAD/ITP/42, Geneva, 1990, at P.7.

31. See GATT International Trade Yearbook, 88-89 Geneva, Vol. 1, Appendix |, (1989), p.46.

32. For more detailed categorisation of agricultural products see "Expert Series" on 10 different
series.See Dr. Hessayon D.G 'The Vegetable Expert’ published by pbi Publications, England
(1990). This book is in 10 volumes covering 10 categories of agricultural products such as
Vegetables, Fruit, Flower etc.
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33. In my search for a proper definition and categorisation of agricultural products | came
across the book which categorises the main food products on a scientific and logical basis:
Ellwood Caroline, Rosemary Wadey Hamlyn: 'Nature of Fruits and Vegetables Course,” Hong
Kong, (1990), pp.20-21 and 230-232. It is not possible to list all the agricultural products in the
present thesis.

34. See supra note 32.

35.Supra No.33. For example, fruits are divided as follows : (1) apples, (2) apricots, (3)bananas,
(4) blackberries, (5) blackcurrants, (6)cherries, (7) crap apples, (8)coconuts, (9)dates, (10)figs,
(11)gooseberries (12) grapefruit (13)grapes (14) kiwi fruit (Chinese gooseberries) (15)lemons,
(16)limes, (17)loganberries,(18)mangoes (19)melons, (20)nectarines, (21) oranges, (22)
peaches, (23) pears, (24) persimmons (25) pineapples, (26) pomegranates, (27) quinces, (28)
raspberries (29) redcurrants (30) rhubarb (31) satsumas (32) strawberries (33) tangerines (34)
watermelons.

36. Op.cit. No. 33, pp. 20-21.
37.Supra No 33, pp.22-23.
38. Ibid, pp. 166-169.

39. Supra No 33, p.192.

40. See The Agricultural Situation in the Community,1992 Report, Commission of the European
Communities, Brussels (1993), p. 61.

41. In 1982, acting as a civil servant for creating job opportunities in Iran, | visited the Persian
Gulf region. At the time, along the whole one thousand and six hundred kilometres of the Iranian
coastal line, there were only a few places near major cities that the fishing community were able
to store their catches in a cool place or were able to buy blocks of ice to keep their catches cool
for more than a few hours. It means that most fishermen work on a daily basis and for the
supply of the local communities. In recent years there has been a substantial investment in
these areas to help the fishing communities. This is an example repeated in many developing
countries which despite having enough labour and natural resources are not able to exploit
available resources without proper investment and development plans.

42. It was noted again during my visits in 1981, in farmlands near the central city of Esphahan
that, because of low market prices, expensive transport costs and inadequate road system,
most of the high quality horticultural products and water melons were not collected by farmers
whereas the use or employment of modern techniques such as canning, drying, concentrating
and freezing systems could improve the developing countries farm and horticultural productions.

43.See Commission of the European Communities, "The Agricultural Situation in the
Community,1992 Report, Brussels (1993), p. 65.

44 European Communities Information papers, Draft European Communities proposal for
multilateral trade negotiations on agriculture in Uruguay Round: Brussels, P(87)64, (6
Oct.1987), p.2.

45. For an analytical discussion of the impact of domestic price objectives on market structure,
see Josling, 7. E. Government Price Policies and the Structure of International Agricultural
Trade,” Journal of Agricultural Economics, (1978) p.140.
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Introduction

”Perhaps the most difficult question to determine is
how much to decide by rule and how much to leave
to discretion.” It is an advantage, and not a
disadvantage, of the scheme that is invites the
member states to abandon that licence to promote
indiscipline, disorder and bad-neighbourliness
which, to the general disadvantage, they have been
free to exercise hitherto".
John Maynard Keynes'

Chapter two aims to provide a fuller examination of the GATT structure and its
procedural and substantive rules relating to agricultural trade and the developing
countries’ interests in the system. Owing to the fact that such rules are not concentrated
in a specific part or section of the General Agreement, a proper coverage of them is a
very difficult task. In addition, there are certain multi-dimension rules that are not
directly related to development or agricultural trade issues yet have a multi functional
coverage, for example, rules on subsidies and border protection.

A clear idea of the legal nature of the system, its operation and its institutional
framework gives perspective to decide which new initiative or decision in the
multilateral trade negotiation is well or badly taken. Knowledge of the system will help
to analyze the relations between different groups and clarify the enforceability and
applicability of contracting parties decisions. This information gives indicators as to the
possibility for altering the rules and determinations and identifies who has the decision-
making authority in the system. Thus one can address to what extent developing
countries can participate in decision making mechanisms, seeking a more favourable

treatment for themselves in the decision making authority of the GATT.
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I. THE PRINCIPLES, SCOPE, INSTITUTIONS AND FUNCTIONS OF THE

GATT AS THEY RELATE TO DEVELOPING COUNTRIES’ AGRICULTURAL

TRADE.

A- THE PRINCIPLES

The cardinal principles laid down in the preamble of the GATT are reflected in
different articles such as: non-discrimination subject of Articles I, III, XIII, XVII, and
transparent policy making by means of tariffs (Articles II, X), market access (XI:1),
public choice of the least-distortive trade policy instruments (Articles III, XI:1, XIII,
XVI), undistorted rule-oriented competition (Articles VI, XVI:B) and judicial review
(subject of Article X:3).> Some of these articles are of particular importance to the
present thesis. For example Article I embodies unconditional MFN treatment. It applies
in respect of custom duties and other legislation for importation and exportation of
goods,” This principle obliges the contracting parties to accord unconditional and
non-discriminatory treatment to their respective products.

It must be realised that in the GATT, apart from the above principle, Article
XXVIII bis also refers to the conduct of ’negotiations on a reciprocal and mutually
advantageous basis’. This principle is hardly mentioned in connection with the GATT.
In reality reciprocity plays a role not only in the multilateral negotiating rounds to which
Article XXVIII bis applies, but in every situation where a balance of interests of
contracting parties is involved.® It is also possible to conclude that reciprocity and
unconditional MFN are the basis of many controversial discussions in the GATT

especially as regards relations between industrial and developing countries.
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Article IT also serves as the central obligation in the negotiating rounds. The same
Article indicates that the developing countries should receive special treatment. This is
considered as another cardinal principle that is emphasised in two amendments to the
General Agreement.

From a legal point of view one commentator has suggested that:
non-discrimination, open markets and fair trade are the GATT main principles.’
Reciprocity is also described as a commonly invoked principle. In other words, it can
more easily be said that GATT rules manifests examples of the non-reciprocity
principle.® In conclusion non-discrimination, reciprocity and transparency are the main
GATT principles. They lead to an open trading environment and exchange of
concessions with respect to the lowering of trade barriers. Both classical and neo-
classical trade theory states that free trade will maximize the level of welfare of the
countries participating in international trading system.’

The contracting parties are also prohibited from awarding any trade preference
or privilege to certain contracting parties whilst ignoring the other parties. It must be
realised that developing countries are exempted from this obligation when giving such
concessions to each other. It is also believed that Article I does not apply to measures
taken against unfair trade practices (such as countervailing duties imposed on subsidised
imports) because these are inherently discriminatory, and that the only applicable anti-
discriminatory rule is that of Article XX (d).?

When the US or EC negotiate with Bangladesh or Botswana, there is little
evidence of reciprocity as described in the principle. In relation to the developing
countries as Dr. Khan has written: The principle of reciprocity is substituted by the
principle of non-reciprocity and eventually the operation of the MFN principle is
suspended in favour of the principle of ’Differential and More Favourable Treatment

10 the developing countries’.’
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In practice, the assumption of economic equality of contracting parties did have

some validity in the early days of the GATT when most of them were industrialised

countries, but that balance was changed substantially when the number of contracting

parties expanded to accommodate many new developing, least-developed and landlocked

countries. '

B- THE RULES OF PROCEDURE IN THE GATT NEGOTIATIONS

The traditional method of negotiations in the GATT is the request and offer
approach. The contracting parties identify the changes they desire in the trade barriers
of others and draw up a list of their own barriers on which they are prepared to
negotiate. Although dealing takes place bilaterally, the outcome is ‘multilateralized’ as
a result of the GATT MFN principle.

A second approach which was introduced in the Kennedy Round negotiations,
involves agreement on an ’across-the-board cut’ in tariffs. The depth of the cut is the
focus of discussion, but exceptions can still be negotiated through the request and offer’
method. A third method of negotiation, the rules and obligations approach, was practised
during the Tokyo Round negotiations in the 1970’s to address non-tariff barriers.

Owing to the particular nature of agricultural products it is difficult to liberalise
them by using these tariff related negotiating methods. The first approach is useful when
the trade barriers are easily identifiable, such as quotas and tariffs. But it should be
realised that tariffs and even quotas are not the major barriers to trade in agricultural
commodities. The main instruments of agricultural protection are domestic policies and
non-tariff measures that are more complex than ordinary tariffs.

On the other hand, many countries have had trouble in applying the GATT rules
that are sufficiently strict to constrain domestic policies. The rules were originally

drafted to avoid conflicts with domestic policies."'



CHAPTER TWO SECTION | 73
(1) Schedules of Tariff Concessions

The reduction of the level of protection is among the prime objectives of the
GATT. It must be carried out through the prohibition of quantitative restrictions and the
decrease in existing tariff levels via reductions in reciprocal tariffs. In order to fulfil
these objectives and as a practical step, Article II introduces the special scheme of
‘schedule of concessions’ under which the contracting parties to the GATT are obliged
to undertake the commitment to levy tariffs concession at no more than the proposed
schedules of item-by-item tariffs of which the detailed lists are normally achieved during
the GATT rounds."
(2) Subject of the Negotiations

The primary subject matter of the GATT is trade in goods, although there are
some closely related provisions, especially in the GATT analytical index." They are not
specifically referred to in the General Agreement but action has nevertheless, been taken
by the contracting parties.'* For the purpose of serving developing countries agricultural

trade interests, it is necessary to focus on some of these issues .

C- MAIN INSTITUTIONS OF THE GATT

The GATT’s institutions are set up to carry out its legal duties towards
contracting parties.”® They are categorised as: i)- Contracting Parties,' ii)- Council of
representatives,'” iii)- Consultative Group of Eighteen,'® iv)- Secretariat,"” v)- Commit-
tees and other bodies,”® vi)- Negotiating Rounds. Like any other contracting party,
developing countries should be able to benefit from these organs, but under normal
circumstances these organs cannot provide special favours to developing countries in
comparison to industrial countries. It is therefore, important for developing countries to

participate actively and to realise how it may be possible to benefit from the underlying
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provisions. In order to provide a clear idea of the GATT institutional framework, a flow
Chart is provided as 'Table 5’ on the next page.
D- INTERNATIONAL TRADE CENTRE AND DEVELOPING COUNTRIES

The International Trade Centre (ITC) was founded in 1964 in order to assist
developing countries to expand their level of exports. Owing to the importance of
agricultural trade in third world countries, one of the main aims of this Centre is
concentrated in this field. The Centre is a joint body of UNCTAD and GATT and
amongst its objectives is the provision of ’assistance to developing countries in the field
of trade promotion.”*

The parent organisations are jointly and equally responsible for policy guidance
and the programme orientation of ITC, especially for policy matters, operation and
management, acceptance and use of trust funds, the review of the work programme and
budget and finally review of programme performance.”” The ITC can be treated as a
potential and prospective establishment relating to the development objectives of the
GATT for serving the developing countries, by giving technical assistance to them and
to further their active participation in the negotiations. On the other hand, the role of
UNCTAD as an important UN body dealing with developing countries can not be
ignored. Such a joint co-operation is helpful, since two parallel organisation are able to
share their past experiences and future plans for collective responses to the third world

needs for an active trade practice.
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Table 5

ORGANIZATION CHART OF GATT
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The original source of the Chart is GATT Document No.1510, p.3. but new changes have been made.
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II. THE GATT SUBSTANTIVE RULES AND DISCIPLINES DEALING WITH

AGRICULTURAL TRADE POLICIES.

Since the establishment of GATT, agricultural issues have been amongst the most
controversial areas on its agenda. In the present section an analytical study of these
provisions will be carried out, as well as a study of the importance and role of
agricultural trade amongst the majority of participants in their day to day relations.
Perhaps it is not possible to examine the two homogeneous and complementary issues
of agricultural trade and developing countries separate from each other, since developing
countries economies are heavily dependent on the export earnings from trade of
agricultural products .*

A- BORDER PROTECTION MEASURES

Border protection measures are amongst the essential elements of agricultural
support policies that form common trade practices in many industrial countries. In
GATT terms they come under three provisions namely: 1)- Exceptions under Article
XI:2 of the General Agreement 2)- Special exceptions (waiver, under the Protocol of
Accession) 3)- Measures not covered under the General Agreement. **

The main examples of the first kind of provisions are; quantitative restrictions
on agricultural products which are permitted (in some cases) under Article XI; special
attention is paid to subsidies, especially export subsidies measures on agricultural
products as ’primary products’, are included under Article XVI.?

(1) Article Xl and its exceptions to the general elimination of quantitative
restrictions .

Article XI of the GATT relates to the ’General Elimination of Quantitative

Restrictions’. What are quantitative restrictions? They are defined as: ’the amount of a



CHAPTER TWO SECTION Il 77

product which can be imported,” irrespective of the tariff charged.” Imports in excess
of this amount are not allowed. Since the main discussion of Article XI relates to certain
exemptions to this general rule and directly involves agricultural products, food shortages
and food security issues, it is considered as one of the main GATT Articles designated
to agricultural trade issues.”’

a- Exceptions under Article XI:2 of the General Agreement

Paragraph 1 of Article XI forbids the application of any restrictions other than

those named to the sale or export of any product by contracting parties:

1.No prohibition or restriction other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures, shall be instituted
or maintained by any contracting party on the importation of any product of the territory
of any other contracting party or on the exportation or sale for export of any product
destined for the territory of any other contracting party.

It is believed that Article XI tries to close the door to any abuse of quotas,
import or export licences or other measure which forms an obstacle to trade
liberalisation.® Consequently the exceptions to this general ban are provided under
paragraph 2 of the Article particularly sub Articles 2(a) and 2(c)(i). *The provisions of
paragraph 1 of this Article shall not extend to the following: (a) and (b)...and (c)...” The
main part of the argument is laid out in these sub Articles which will be discussed in
turn.

Although the term ’quantitative restriction’ is often used to mean simply a quota,
the inclusion of the words ’or other measures’ indicates that the scope of the paragraph
is not limited to quantities. Its application is determined by the consequent result rather
than by the form of the action in question.”

Claire Wilcox, the American chief negotiator in the GATT negotiations, referred

to these restrictions as imposing rigid limits on the volume of trade by indicating that
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quantitative restrictions :

insulate domestic prices and production against the changing requirements of the
world economy. They freeze trade into established channels. They are likely to be
discriminatory in purpose and effect. They give the guidance of trade to public
officials; they cannot be divorced from politics. They require public allocation of
imports and exports among private traders and necessitate increasing regulation of

domestic business.®

Wilcox also believes that quantitative restrictions are among the most frequently
applied methods that have been devised for restricting trade. They are also treated as
regulations serving to isolate the local market from the world market, by permitting
both the quantity and content of imports to be controlled, and consequently helping to
facilitate economic planning.

b- Article XI:2 (a) exception, and shortages of foodstuffs etc.

Article XI:2 (a) reads "Export prohibitions or restrictions temporarily applied to prevent

or relieve critical shortages of foodstuffs or other products essential to the exporting contracting

party;" The reference to critical shortages of foodstuffs in this sub-Article gives special
power to countries to prevent the export of foodstuffs that are of internal shortages.
In other words, Article XI:2(a) permits export prohibitions or restrictions
temporarily applied to prevent or relieve critical shortages of foodstuffs or other
essential products. This constitutes the closest thing to a food security clause under the
GATT, but applies only to an exporting country, which would have the right to decide
for itself what products are ’essential’. The limiting factors are that the shortage should
be a critical one and that the measures be temporary. There is no provision under the
GATT for an importing country to restrict imports of foodstuffs in order to assure
domestic production for food security reasons per se.’ It is possible to indicate that a
permanent exception in this area could possibly assist the importing countries in order

to assure their domestic production and consequently their food security. This is
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common to many developing countries, especially food importing countries, that the
lack of such provisions may act as a counter measure against their farming population
interests.

c- Article XI:2(b) and the exception for the Standards Code

Sub-Article (b) in Article XI:2 makes Article XI:1(which permits certain
exemptions to the General Elimination of Quantitative Restrictions,) inapplicable to
prohibitions or restrictions *necessary to the application of standards of regulations for the
classification, grading or marketing of commodities in international trade’.

In the interpretation of the sub-Article on the Standards Code, it is possible to note
that it is based, in part, on Article XX(b) of the GATT, permitting restrictive measures
"necessary to protect human, animal or plant life or health’ when those measures are not a
means of “arbitrary or unjustifiable discrimination’ or a ’disguised’ restriction on international
trade.The actual purpose of Article XI:2(b) and of Article XX(b) should be examined,
and the interpretation of these provisions should be coordinated in the Standards Code.
Although the Code applies to all products, it only tangentially addresses agricultural
trade issues.

A practical example of this reference is in Section 14.25 of the Standards Code

which allows the Code dispute settlement procedures to be invoked :

....where a party considers that obligations under this agreement are being

circumvented by the drafting of requirements in term of processes and production

methods rather than in terms of characteristics of products. *'

Some recent agricultural trade disputes have proved the importance of a clear
distinction between process and production methods and the real ’‘characteristics of
products’ in question. For example the dispute regarding spin chilling of poultry. The
EC’s so-called 'third country Directive’ established scientific standards which must be met

by any potential foreign meat processing plants. From the US exporters point of view
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the rule is discriminatory, since similar standards are not imposed on Community
processors. They also argue that their products already comply with the Community’s
standards. The extra costs of complying with the EC’s standards can be substantial, and
indeed few plants have been certified as being in compliance. A similar and
controversial dispute concerns the use of growth hormones in animals, when the EC
refused to accept a testing scheme initiated by the US, which subsequently raised the
matter under the dispute settlement provisions of the Standards Code.

d-Article XI:2(c):Quantitative Restrictions and Exceptions for certain farm

programmes:
Article XI:2(c)(i) permits:

import restrictions on any agricultural or fisheries products, imported in any form,
necessary to the enforcement of governmental measures which operate to restrict the
quantities of the like domestic product permitted to be marketed or produced, or, if there
is no substantial domestic production of the like product, of a domestic product for

which the imported product can be directly substituted.

The second sub-Article introduces internal measures that operate ;

"....to remove a temporary surplus of the like domestic product, or, if there is no

substantial domestic production of the like product, of a domestic product for which the
imported product can be directly substituted, by making the surplus available to certain

groups of domestic consumers free of charge or at price below the current market

Regarding the first paragraph, an interpretive notes to the term ’in any form’

specifies that it "cover the same products when [they are] in an early stage of processing and

still preachable, which compete directly with the fresh product and if freely imported would tend

to make the restriction on the fresh product ineffective."*

In addition, measures to restrict domestic animal production by restricting

imports of particular feed grains or other animal foodstuffs are permitted, provided
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domestic production of the restricted commodities is ’relatively negligible.’

As stated, such exemption only applies where the agricultural import restrictions
are necessary to the enforcement of governmental measures imposing certain limits in
domestic production or sales of products.®

e- Clarifying some ambiguous terms in Article XI

The last paragraph of Article XI and its later amendment clears some ambiguous
terms in the Article by indicating:

Any contracting party applying restrictions on the importation of any product pursuant

to sub-paragraph (c) of this paragraph shall give public notice of the total quantity or
value of the product permitted to be imported during a specified future period and of any
change in such quantity or value....

In one of the recommendations of the committee on trade in agriculture® in
1983, it was suggested that, in order to allow market forces to operate to a much greater
extent, to liberalise trade and to prevent more serious prospective surpluses the ’fariffs
only’ approach was recommended as follows:

i)- all non-tariff barriers maintained under Protocols of Accession, waivers,
Grandfather Clauses, state trading, or measures not specifically provided for, such as
variable levies and minimum import prices, should be phased out;

ii)- It was suggested that Article XI, which was originally meant to provide for
the general elimination of restrictions other than tariffs, should be amended by the
deletion of all but paragraph 1 of the Article, so tariffs would be the only permissible
restriction on trade;

iii)- as unbound tariffs*’ are a problem in agriculture, all unbound tariffs should
be bound and should be the subject of negotiations.

The Article might be strengthened by interpretation of the words *temporary’ in

article XI:2(c)(ii), ’necessary’ in Article XI:2(b) and ‘previous’ ’representative period’
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in Article XI:2 together with a reporting requirement based on Article XI: 2.

The other suggestion was to establish some concordance between the reference to
“any agricultural or fisheries products’ in Article X1:(2)(C) and ’any primary product’
in relation to Article XVI:3 of the GATT. As discussed in Chapter one disputes have
arisen as the meaning of the term primary products.®

It seems that Article XI:1 is applicable to import restrictions on any ’agricultural

or fisheries product’ in any form (including slightly processed perishables that compete
with the fresh products) ’'mecessary’ to the enforcement of three types of domestic
programmes or measures: production or marketing controls, removal of a ’temporary’
surplus through free or below market food given away to consumers, and production
controls on animal products when production depends on imports.

f- Article XI and the position of industrial countries

The United States and the EC have ignored Article XI. Instead, each has
provided protection at their borders for certain farm produce without regard to the
existence of the measures mentioned in Article XI:2(c). In practice both the US and the
EC have tried to escape from the obligation of this Article. In 1955, the US obtained

I*° so that it could apply fees and quotas to agricultural imports

a waiver under Article X
which interfere with domestic farm programmes under Section 22 of the US
Agricultural Adjustment Act of 1933.%

The EC further has determined that its common levies and minimum import prices
were sanctioned by the GATT at the time the Community was created. As a result of
a complaint on this issue,* a GATT panel was established and the US representative
argued that the minimum import price for tomato concentrates,* which prohibited the

importation of the product below a certain price, was a restriction on imports and, thus,

in breach of Article XI:1. The US again argued that the effect of the minimum import
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price was to raise the price of the product for the benefit of EC agricultural producers
by limiting imports.

Additionally the system could not be justified under Article XI:2(c) as there was
no system leading to the restriction of domestic production. The EC representative
argued that the idea of establishing the system was to prevent imports coming in at
prices which would adversely affect the intervention system of the fresh tomato market.

As a result of the panel’s proceedings and analysis, the following conclusions
emerged: the minimum import price was a restriction within the meaning of Article
XI:1:, more importantly, the intervention system for fresh tomatoes did not constitute
a governmental measure under Article XI:2(c).

Since this measure was not justified under Article XI:2(c), there was a prima-
facie case of nullification or impairment of the benefits pertaining to the US under the
General Agreement.” This particular complaint is illustrative of two points. Firstly as
stated earlier, Article XI cannot be used for protectionist purposes; and the restrictions
on import must be accompanied by substantially equivalent restrictions on domestic
production. Secondly, it indicates the rise of non-tariff barriers (i.e. licences and
securely deposits) as a method of controlling the import of directly competitive
agricultural products. *

g- The conditions and the adequacy of quantitative restrictions which are

permitted under the GATT.

Article XI:2(C)(1) in its present form permits restrictions (but not a prohibition) on
imports of any agricultural or fisheries product imported in any form under two basic
conditions.

1)- restrictions must be necessary to the enforcement of governmental measures which

operate to restrict the quantities of the like domestic product permitted to be marketed
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or produced.

2)- that the import restriction shall not be such as to reduce the total of imports relative
to the total of domestic production reasonably expected to prevail between imports and
domestic production.®

Here the question of adequacy of the existing Article XI:(2)(1) for bringing all
quantitative restrictions under a common discipline arises. It seems that this Article
involves criteria for the innovation of quantitative restrictions and the conditions under
which substantially all quantitative restrictions might be brought under effective rules
and disciplines. It is obvious that the maintenance or continued expansion of import
access is more likely to be assured in an environment in which domestic production is
effectively controlled.

In practical terms, the range of quantitative restrictions applied in conformity
with the existing Article XI:2(c)(i) criteria is not extensive. This in itself, however, does
not constitute a valid basis for relaxing the existing criteria, since to do so would
involve the risk of merely legitimising certain non-conforming measures at the expense
of jeopardising existing unrestricted tariff bindings.

In a draft elaborating upon Article XI, in relation to the establishment of the

committee on trade in agriculture, it was stated that:

Such an approach could hardly be regarded as a strengthening of the linkage under
Article XI between national policies and trade measures, or as a step in the direction of
greater liberalisation of trade in agriculture. On the other hand, if Article XI:2(c)(i) is to
be more operationally effective, some better definition is needed of the domestic
measures or policies in respect of which contracting parties may legitimately have

recourse to quantitative restrictions.*
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(2) Special exceptions ( waiver, protocol of accession )

There are two distinct circumstances under which Contracting Parties have
exceptions for border protection measures.

a- special exceptions under waiver

The first circumstance is when the General Agreement has failed to provide
sufficient scope for subsequent or reinforced protective measures. In such cases
additional exceptions were sought and granted to individual countries. An example of
this practice was the controversial waiver of 1955, when GATT granted a waiver

pursuant to Article XXV:5 to the US from its obligation under article II and XI:

to the extent necessary to prevent a conflict with such provisions of the General
Agreement in the case of action required to be taken by the Government of the United
States under Section 22.

Section 22 of the US Agricultural Adjustment Act in 1933, as amended, requires
that either fees or quotas be imposed on imported products by the President, whenever
he finds that imports "render or tend to render ineffective, or materially interfere with" any US

Department of Agriculture (USDA) price support or similar agricultural programme, or
"reduce substantially the amount of any product processed in the USA from any agricultural

commodity or product thereof' which is covered by an agricultural programme. Import
controls pursuant to section 22 were applied on certain dairy products, cotton, peanuts,
and sugar and sugar-containing products.

b- Exception under Protocol of Accession

The second exception from the obligation of Article XI is practised under the
Protocol of Accession. For example, Switzerland has an exception specifically relating
to agriculture incorporated into its 1966 Protocol of Accession to the GATT.
Switzerland has reserved its position with regard to the application of the provisions of
Article XI to the extent necessary to permit it to apply import restrictions pursuant to

certain Swiss legislation concerning agricultural products.*’
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Since these measures are in contradiction with the general provisions of the
GATT, and are controversial issues in agricultural trade, there have been certain
proposals that all such specific exceptions allowed through waivers, Protocol of

48

Accession, or the ’Grandfather Clauses’*® should be eliminated and made consistent with

revised rules and disciplines.

(3) Measures not covered under the GATT

There are certain types of restrictions on agricultural imports which are not
subject to rules expressly mentioned in the GATT, and have largely escaped the General
Agreement control system. These rules are subject to so called gray-area measures
namely, variable levies, voluntary restraint agreements, counter-trade and long-term
purchasing agreements. Many industrial countries, especially in Europe, rely on variable
levies, voluntary restraint agreements, counter-trade and long-term purchasing
agreements as measures for restricting imports.

The governments rely on variable levies of one sort or another to ensure that
foreign imports do not undercut prices of domestic products. There was a common
intent in the inclusion of certain measures within this area into the GATT, whether they
are non-tariff, quantitative restrictions, or unbound tariffs whose levels are variable, but
there has been no consensus on how the variable levies may be covered under the
General Agreement. The reluctance of certain industrial countries on solving this issue
cannot be ignored.

There were also some proposals in the early Uruguay Round negotiations for the
elimination of variable levies and minimum import prices. Other counter proposals in
the negotiation also suggest that they should be maintained, providing that the
calculation of minimum import prices or of the differential between domestic and world

prices is given clearer definition.
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B- SUBSIDIES UNDER GATT ARTICLE XV1.
(1)- Export subsidies ( 2) - Domestic subsidies.

The rules on subsidies appear at various points throughout the General Agreement.
For example, Article III:8(b) excludes ’the payment of subsidies exclusively to domestic
producers’ from the national treatment obligation. Article VI contains provisions on
anti-dumping and countervailing duties. Lastly Article XVI (as amended in 1955) makes
a distinction between subsidies, in general, and export subsidies. Article XVI is
examined below:
Article XVI, Section A reads :¥

if any contracting party grants or maintains any form of income or price support which
operates directly or indirectly to increase exports of any product from, or to reduce
imports of any product into, its territory, it shall notify the CONTRACTING PARTIES in
writing of the extent and nature of the subsidization, of the estimated effect of the
subsidization on the quantity of the affected product or products imported into or
exported from its territory and of the circumstances making the subsidisation
necessary....

The Article clearly indicates the alternative approaches for subsidies, but it does
not define it. Subsidy may be defined as: *°

Effectively, a method of supporting a price. The government subsidises prices when
it allows goods to be sold at a price lower than the market price, by giving the seller
the difference between the selling price’' and a viable one. The term subsidy is also
used for a sum of money given by one person to another to help him over a difficult
period.

It should be realized that sometimes governments buy public goods from farmers
or producers, or foreign countries directly or through governmental agencies, in order
to sell to the public at a lower rate or without any administration or storage charges. In
such situations since there is no potential seller to receive the difference between the
two prices in the above definition, it is possible to assume that the government itself

subsidises the consumers.
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One aspect of non-tariff barriers which was recognised by the founders of the
GATT concentrated on the provision of export subsidies. In this respect Article XVI:(3)
was devised to deal with export subsidies for primary products as follows:

contracting parties shall seek to avoid the use of subsidies on the export of primary
products. If however, a contracting party grants directly or indirectly any form of subsidy
which operates to increase the export of any primary product from its territory, such
subsidy shall not be applied in a manner which results in that contracting party having

more than an equitable share of world export trade in that product...

As the paragraph indicates, the obligation of each Contracting Party to acquire,
through the use of export subsidies, is limited to achieve not more than 'equitable share
of world trade’. In the light of Article XVI:3 account should be taken of the previous
performance of contracting parties. An exporting contracting party entering into the
market for the first time will not mean that the party has acquired more than an

t.>2 The equitable share obligation governing export

equitable share of the marke
subsidies on primary products is based on ex-post facto evaluation of the trade effects
of such subsidies, and has proved to be largely unenforceable.’

In practice, given the factors which may cause a rise in exports from one
contracting party to the detriment of another, such as crop failure or advantages gained
from lower transport costs, it is also clear that the phrase in question presents a
considerable definitional problem. As a result of complaints made by Australia against
French exports of wheat flour, a GATT panel was established. The panel listed several
factors which it considered relevant in determining whether or not a contracting party
has acquired more than an equitable share of world trade.**

The panel determined that it was important to consider the desirability of satis-

fying world requirements in the product concerned, taking into account the special
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nature of the product. The panel also established that there had been a quantitative
increase in the level of French exports of wheat flour. It struggled with the problem of
establishing a causal connection between the subsidy and the increase in the share of
world export trade. The nature of this causative problem can be justified by reference

to the fact that increase in exports may be due to factors other than subsidy matters.>

a- Subsidies code and the weakness of export subsidies provisions.

Article XVI:3 is weak as regards the use of subsidies for the export of primary
products.*® The Tokyo Round negotiations discussed this weakness and the final result
of the Round led to the creation of the *Code on Subsidies and Countervailing Duties’.”’
The export subsidies issues were fully interpreted in Article 10 of the Subsidies Code,
attempting to make the GATT rules stronger by making them more specific and by
defining various ambiguous terms. The overall result generally was to some extent
welcomed by developing countries who faced competition by subsidised agricultural
commodities exported from industrial countries. The industrial countries especially the
US, were not satisfied with the new GATT Subsidies Code. Objections centred around
the mechanisms for assessing the share of world trade and the periods to be taken into
consideration when determining any such change over time. The US objection had two

main grounds: First Article 10:2(a) and (b) of the Code which provides that:

(a) 'more than an equitable share of world export trade’ shall include any case in which
the effect of an export subsidy granted by a signatory is to displace the exports of
another signatory bearing in mind developments on the world markets;

(b) with regard to new markets, traditional patterns of supply of the product concerned
to the world market, region or country, in which the new market, is situated, shall be

taken into account in determining "equitable share of world exports trade”,

The second ground was: Article 10:2(c) of the subsidies code which indicates
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that: ’a previous representative period’ shall normally be the three most recent calender
years in which normal market conditions existed.

Despite the overall satisfaction of developing countries with the Code some
questions remain:
a)- are world markets to be determined by considering both commercial and non-
commercial export sales?
b)-does one country displace another when the subsidising country increases its share
of an expanding market, as in the poultry case® or when it increases its share at the
expense of another exporter, as seen in the sugar and wheat flour cases? *
¢)- what is a new market and what conditions of competition are allowable there ?

The definitional problems inherent in Article XVI:3 have not been remedied as
this new definition looks into the effects of export subsidies on the trade and production
of other signatories. In practice this conclusion is illustrated by reference to the GATT
panel’s findings on complaints made separately by Australia and Brazil about EC
refunds on the export of sugar.*®

After the panel finding of serious prejudice or threat of serious prejudice to

Australian and Brazilian interests, the GATT established a working party to discuss the
possibility of the EC limiting its subsidisation of sugar exports.®'

Here the legal base for the working party was Article XVI:1 which clearly states

that:

In any case in which it is determined that serious prejudice to the interests of any other
contracting party is caused or retained by such subsidisation, the contracting party
granting the subsidy shall, upon request, discuss with the other contracting party or
parties concerned or with the Contracting Parties, the possibility concerned of limiting
the subsidisation.

By referring to Article 25 of the Havana Charter, the members of the Working

Party argued that® the EC, rather than its producers, had a positive obligation to limit
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the effects of the subsidisation. The majority of the working party members concluded
that the EC countries had not advanced any meaningful possibility of limiting the
subsidisation and their failure to do so is an indication that the threat of serious
prejudice, (found to exist by the GATT panels) would continue.*

Regarding the Subsidies Code, it is possible to conclude that the Code reaffirmed
the material injury criterion,® recognised the possibility of Article XXIII actions,
improved the procedures to be followed and established a commission on subsidies and
countervailing measures with supervisory powers. Some of the concepts were better
defined and an updated version of an ’illustrative list’ of practices considered and added
to the General Agreement. However, the Subsidies Code did not fundamentally depart
from the original GATT provisions. On some controversial issues no agreement was
reached. Therefore the differential treatment of export subsidies on primary and
manufactured products continued. There is still no connection between the concepts of

Article XVI and Article VI, or in Jacksons’ opinion:

....between the GATT obligations on the use of subsidies, the violation of which may
give rise to claims for compensation by the aggrieved party, and the GATT rules on
which imports of products produced or exported with the assistant, to remember that
even if a subsidy is not prohibited by GATT, GATT may permit it to be offset by

countervailing duties, and in the view of some, vice versa.

On the base of the Agreement on the interpretation and application of Article VI,
XVI, and XXII* which embodies the Code on Subsidies, it is possible to conclude that
the Article realised that export subsidies may cause injury and in order to minimize such
injury, the code provides two criteria: i)- that GATT member governments must avoid
granting export subsidies on primary products; and ii)- that, in the case of non primary
products they should not grant, either directly or indirectly, any form of subsidy which

would lower export prices below prices in domestic markets.



CHAPTER TWO SECTION Il 92

This prohibition on the use of export subsidies does not apply to developing
countries but only to industrial countries on the base of 1960 GATT Declaration on
Export Subsidies.

2) - Domestic Subsidies

Article 8:2(c) of the Subsidies Code pledges the signatories to undertake that
they will 'seek to avoid causing, through the use of any subsidy .... serious prejudice to the
interests of another signatory’ in any other market. This Article was used as a basis for
complaints in cases involving pasta® (regarding home market competition), canned fruit
(export market competition), sugar,” poultry, wheat flour and some other agricultural
products.®’ A majority of the recent disputes have concentrated on US complaints about
internal assistance or subsidisation by other states, including special support given to
grain producers as a result of the enlargement of the EC to include Portugal and Spain
as additional EC members.”

Domestic subsidies were also the focus of many multilateral negotiations. For
example, in the Tokyo Round negotiations, it turned out to be impossible to determine
a criteria for the application of domestic subsidies, taking into account all its possible
effects (such as distortion created by competition) to the overall economic performance
of the contracting parties.”’ At present, the GATT does not have the substantive norms,
nor the institutional machinery, for creating and monitoring such criteria.

It is possible to conclude that progress in this area will not be on the basis of a
new agreement prohibiting the use of export subsidies in any form, since such an
agreement would be difficult to negotiate and take much time for implementation.
Rather, such progress should be through the avenues already provided by the GATT,
and especially by Article XVI;1.

However, since progress in this area is dependent on a dispute between two or
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more interested parties, a new role should be found for the committee on subsidies es-
tablished by the 1979 code.” Lastly, progress in the area of export subsidies will be
slow, given the prevalence of these measures. However the proposal made above seeks
to prove that any progress in this area should be balanced and reciprocal. This would

make the necessary political commitment to such reform a little more forthcoming.

C- SANITARY AND PHYTOSANITARY MEASURES IN ARTICLE XX

Sanitary and phytosanitary measures play an important role in contemporary
agricultural trade practices. Article XX provides an exception from the GATT obligation
for the adoption or enforcement of measures necessary to protect human, animal, or

plant life or health "subject to the requirement that such measures are not applied in a

manner which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or [are] a disguised restriction on international

trade..."

From a legal point of view two definitions were given to sanitary or
phytosanitary measures :”

1. Any measure designed and applied to protect human, animal or plant life or health

from risk arising from or created for agricultural, fishery products.

The second definition refers to certain preventive measures:
2. Any measure indicated to control or prevent the movement across national
boundaries, of pests, disease, disease-causing organisms and disease-carrying
organisms which can adversely affect human, animal or plant life or health or otherwise
cause damage, together with measures intended to control or prevent the use of
additives and the presence of contaminants in foods and beverages in order to protect
human health.

Further guidelines in Annex A on sanitary and phytosanitary measures gives a
proper explanation of all issues relevant to border control and governmental practices

in this area.” The agreement applies to all such measures used by contracting parties
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who must ensure that their existing legislation in this area is made consistent with the
agreement within two years following the entry into force of the said agreement.

Although it is logical for any society to protect and safeguard its consumers
against the import of health hazardous products, in recent years the application of
various complex regulations in this area have proved to be a major obstacle to
agricultural trade of developing countries.”

It is also a common barrier for industrial countries trade. For example the
prohibition of tomatoes import from Brittany (France) to US markets was declared
because of the presence of the Mediterranean Fruit Fly that appeared in the
Mediterranean regions of France. The EC considered the application of these measures
by US authorities to be excessive and not justifiable on phytosanitary grounds .

In recent years the US intensified its pressure in this area by strengthening its
rules and legislation, relating to the ban on the use of hormones in meat production, the
controls by US 'Food and Drug Administration’ (FDA), ’Environmental Protection
Agency’ (EPA), the ’Nutrition Labelling and Education Act of 1990’ (NLEA) may be
considered as common examples of such regulations .

The US concern for stricter standards on imports not only affects the EC and
other industrial countries but they even affect developing countries. It is one of the
reasons behind the inclusion of sanitary and phytosanitary measures in Uruguay Round
agenda.

What worries developing countries is the application of these rules as another
obstacle to their fragile trade, although no one could deny the importance of these rules
in agricultural and foodstuff sector. The present developing countries production and
trading standards are far from being in conformity with the proposed complex rules. The
application of any of these measures could create another obstacle to free flows of their

agricultural commodities to industrialised markets.
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D- ARTICLE XIX, EMERGENCY ACTION ON IMPORTS.

Article XIX allows protective measures to be taken in special circumstances to
safeguard domestic products, but before any recourse to the safeguard clause, three
conditions must be fulfilled:

There must be an increase in the level of imports; such increase is to be at-
tributable to a)- unforeseen developments and b)- the effect of GATT obligations; and
the increased level of import must cause or threaten serious injury to domestic producers
of like or directly competitive products. In practice, it is not necessary to show that
there has been an absolute increase in the level of imports. Such condition is satisfied
merely by showing that there has been a relative increase in imports that must create
a potentially dangerous device, given the prevailing economic conditions. Its availability
for protectionist purposes is constrained by the subsequent conditions and other
provisions of Article XIX.

The second condition relates to the aspect of causation. The level of imports
must be due to unforeseen developments and the effect of an obligation incurred under
GATT. The question concerns the meaning of *unforeseen developments’. In this respect
an early GATT working party report realised the difficulty of interpreting this provision

and finally suggested the following definition:
Unforeseen development should be interpreted to mean development occurring after
the negotiation of the relevant tariff concessions which it would not be reasonable to
expect that the negotiators of the country making the concession would and should
have foreseen at the time when the concession was negotiated.”
By this definition, it is possible to conclude that any increase in imports can be
attributed to unforeseen developments. Indeed, in examining the interpretation and
application of article XIX, one may conclude that, in the benefit of the doubt, on the

question of the unforeseen development, seems to go to the contracting party invoking

Article XIX.”
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(1) Article XIX and the MFN concept

Some commentators believe that in the case of a non-discriminatory safeguard
action taken pursuant to Article XIX, trade disadvantages, as opposed to advantages,
that are imposed on one country’s export of particular goods also apply to all other
supplier countries. In other words, the MFN principle turns into a most disadvantaged
nation principle.

The reciprocity which derived from the negotiation on tariff concessions can thus
be changed into compensation and retaliation provisions under Article XIX utilised as
a corrective mechanism. There may be the assumption that countries best placed to
retaliate would be equally affected with less powerful countries, and would act
effectively to cut short protective measures.

In recent years the abandonment of Article XIX by most GATT parties and the
resulting consequences requires more elaboration :

a)- the main purpose of MFN clause in bilateral trade agreements was to ensure
that powerful trading parties each secured, often from weaker countries, the benefits
accorded to other powerful parties. On the other hand one of the most important
functions of the MFN principle was to ensure that weaker developing countries obtain
the benefits accorded to powerful nations. That is why they are exempted from the
reciprocity principle in tariff negotiations; but this has not secured any tariff concessions
on sensitive items. The reciprocity principle still applies in the case of safeguard
measures, where the concept prevails that it should operate as a penalty.”

b)- the parties have to balance global obligations against distinguishable national
interest or powerful lobby groups, for example, with respect to the applied safeguard
clauses in bilateral agreements to enable them to protect their domestic interests without

breaching international obligations.” Article XIX recognises this in a multilateral
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context by allowing state intervention to meet the situation where an industry is faced
with a sudden rise of import competition®

c)- it must be realised that the application of the MFN and the reciprocity
principles to Article XIX measures is based on an interpretive note to Article XIX
consultations, according to which all supplier countries are to be treated equally by the
country imposing the safeguard measure and although, unlike Article XXVIII, there is
no specific requirement to offer compensatory adjustment, in practice the process of
consultation may produce a similar result.®

d)- a further justification advanced for the application of the MFN principle to
Article XIX measures is that the right to retaliate against a unilateral withdrawal of a
concession is only useful in the conduct of trade relations where there is equal
bargaining position in bilateral trade. In such a situation a country invoking the
safeguard knows that it potentially faces an equivalent loss of a trading advantage from
a strong trading partner. On this basis, by importing the MFN clause into Article XIX,
the interests of the weaker side should be indirectly protected by the intervention of
more powerful countries who will wish to restore the reciprocal balance in any bilateral
deal.

e)- as originally instigated, Article XIX safeguard measures are supposed to be
temporary. However, the language in paragraph 1(1) which allows the measures to be
maintained for ’such times as may be necessary to prevent or remedy injur)y’, together
with the consultation procedures, has allowed the affiliation of long-term emergency
measures. Those supplier countries, which complain and do not negotiate compensation,
have three months within which to impose retaliatory measures. In practice, this loss of
remedy has been avoided by the parties ’rolling over’ the consultation process every 90

days and technically continuing consultations.*
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E- ARTICLE XXVIII, MODIFICATION OF SCHEDULES

Article XXVIII has an important role in the context of GATT because tariff

negotiations and the resulting concessions from them lie at the heart of the GATT
agricultural trading system. This Article enables the Contracting Parties to renegotiate
the concessions granted to them on the basis of this Article, especially for two types of
negotiations; open season negotiations, and out of season negotiations.® It is possible
to say that the Article refers to trade in agricultural products which are subject to
concessions especially for developing countries. There are two different situations in
which the open season negotiations may lead to either the modification or withdrawal
of concessions:

Firstly, not earlier than six months before the end of a period of firm validity,
contracting parties may elect to modify or withdraw a scheduled concession from the
first day to the next period of firm validity.*

Secondly, a contracting party may be affected at any time during one period of
firm validity. According to Article XXVIII, open-season negotiations must be held with
the contracting party with whom the concession was originally negotiated, with any
contracting party deemed to have a principal supplying interest, and any other
contracting party who has a substantial interest in the concession.

The interpretive notes to Article XXVIII suggest the need for consultation to
ensure that those contracting parties having a large share in trade deals, and affected by
concessions, have had an opportunity to protect their interests.* Perhaps the main
purpose of the consultation is to reach agreement on the effect of the modification or
withdrawal of the concessions and to provide for compensation for the injured party.*

The terms of Article XXVIII also suggests that it cannot be used for protectionist
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purposes. Furthermore it provides that the contracting parties shall undertake,

"...to maintain a general level of reciprocal and mutually advantageous concessions not

less favourable to trade than that provided for in this agreement prior to such negoti-

ations."

When the contracting parties are not able to reach an agreement, Article
XXVIII:3 permits the modifications or withdrawal of a concession. This is equivalent
to the withdrawal of substantially equal concessions by either the party with whom the
concession was initially negotiated, or the contracting party having the principal
supplying interest, or the contracting party deemed to have a substantial interest, or all
three. This position raises the problem of defining what is meant by ’substantially
equivalent concessions’.

The ’out of season’, negotiations mentioned earlier, are the subject of Article
XXVIII:4. The negotiations in question may be carried out at any time, but the only
requirement is authorization by the contracting parties.’’” We need to bear in mind that
such an authorization is given in very limited circumstances, and for good cause such
as development purposes.

Regarding the provisions relating to tariff conferences, there was no provision
for them in the General Agreement until the addition of Article XXVIII bis in 1957.
The provisions are essentially consistent with the Havana Charter rules. Two principal
differences exist. One, of limited importance, is that whereas the Havana Charter
imposed an obligation upon members to enter into tariff negotiations upon the request
of any other member, the General Agreement imposes no such obligation.®®

The second principle is that, whereas the Havana Charter required negotiations on
a selective product by product basis, Article XXVIII bis provides, in the alternative, for
the use of ’such other multilateral procedures as may be accepted by the contracting

parties concerned’.
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After the addition of Article XXIII bis, during the Kennedy Round, the

Contracting Parties made their first major departure from the system that had been used
since the first round of negotiations. They were able to do this without amending the
General Agreement. The fourth essence of the change was precisely to reject the
selective product-by-product method in favour of a multilateral procedure termed the
linear or across the board method.

In Article XXXVI:8 of the General Agreement the industrial countries clearly
stated that they did not expect reciprocity from developing countries for general
commitments made in trade negotiations. This principle was reiterated in a decision of

Contracting Parties in 1979 following the Tokyo Round.

skok sk ok ok ok sk ok okok ok ok

II1. THE GATT DISPUTE SETTLEMENT SYSTEM AND ITS RELEVANCE TO

AGRICULTURAL TRADE ISSUES AND DEVELOPING COUNTRIES

The term ’dispute settlement’ is given to the GATT’s procedure for adjudicating

legal disputes between the contracting parties. In practice, without a proper enforcement
mechanism, it is not possible to enforce any decision or panel finding for or against
parties. In other words, a dispute settlement mechanism is merely one part of a broader
institutional framework, namely, the subject of the effectiveness of the rules. This
broader subject focuses our attention towards a surveillance mechanism, which is a
necessity in any international institution or agreement of this nature. In this respect,
establishing a sound dispute-settlement procedure could facilitate an appropriate (proper)
adherence to rules by contracting parties.

The main reason for including the present section is to examine the structural
nature and the impact of the dispute settlement procedure on the agricultural trade

performance of developing countries.
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It is a common belief that the GATT is unique among international trade arrange-
ments because it is contractual and contains provisions for non-compliance. In
comparison, other agreements may contain legal rights and obligations but do not apply
to trade universally. Others, such as those drawn up within UNCTAD and OECD are
general in nature but contain no legally binding clauses nor any basis for ensuring
enforcement.

There is no doubt that agricultural trade is one of the most controversial areas
in the GATT and is the subject of many disputes amongst its contracting parties. The
long standing conflict of industrial countries in the Uruguay Round over agricultural

trade issues is another sign of such controversial nature.

A- THE NATURE OF AGRICULTURAL TRADE DISPUTES AND THE
PROBLEMS OF DEVELOPING COUNTRIES .

The main aim of the dispute settlement mechanism of the GATT is to preserve
the rights and obligations of the contracting parties and to clarify its provisions. Such
a system is a central element in providing security and predictability to the multilateral
trading system.” Agricultural disputes have substantially increased in recent years owing
to the huge budgetary costs to governments in agricultural support policies. These costs
are associated in particular with surplus production of certain products on the one hand
and the ever increasing frictions and disputes regarding trade in agricultural products,
on the other. They are a direct result of intensified competition for export markets with
the use of export subsidies.

The rules governing trade in agricultural products should be strictly enforced, but
the effective application of the newly negotiated rules governing trade in agricultural
products requires a strengthened dispute settlement process within the GATT system.

Furthermore, considering particular problems that have been experienced in resolving
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agricultural trade disputes, it is essential to adopt clear and enforceable rules in this

sector to enable the dispute settlement to operate more effectively .

(1) The effects of agricultural trade disputes on the GATT and the parties.

Protectionism has an enormous effect on the overall production of agricultural
commodities, with a potential capacity to lead to full scale trade wars. A question that
may arise regards the role of dispute settlement mechanisms in creating a fairer deal for
developing countries.

There are many examples of agricultural disputes that illustrate how protectionist
measures of industrial countries play an important role. Among these is the oilseed case®’
which arose after the sharp fall in the production of oilseed, as a result of Dillon Round
negotiations (1962), when the EC agreed on a zero-tariff for oilseeds. The EC then
applied a protection scheme by subsidising its farmers to substitute for their losses. In
the course of a decade, the protection programme brought a fivefold expansion of EC
oilseed production. In 1989, the US won a case, which was the biggest GATT case ever
filed in terms of trade value, against the EC oilseed policy. The panel hearing the
dispute ruled that processor payments discriminated against imports, and that the
programme was important in the framework of EC tariff provisions binding on soya-
beans and soya products. The EC accepted the panel decision and undertook to change
its oilseed policy.*

Although the above case may not directly affect developing countries,” in many
cases they are not able to distance themselves from the overall impact of such disputes.
In addition the importance of political and economic involvements or politicisation of
the cases in recent years is significant. In other words, there are many ways that politics
influences the panel decisions. For example, a trade diplomat from a powerful importing

country may indicate, implicitly or otherwise, to a less-developed exporting country that
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the granting of development aid, trade preferences or military assistance might have to
be reduced or terminated unless the developing country ’voluntarily’ agrees to limit its
competitive export of, say, textiles or agricultural products. It may also concern political
support for the election campaign of a particular political party in developing countries.

When the cases become politicised, those who have more political influence will
win. In such situations the developing countries are mainly the potential losers. Con-
sequently a fairer dispute settlement mechanism for them implies de-politicisation of
negotiations and frees them of partisan political and economic influences.

Considering the present conflicts over agricultural protectionism, it is possible to
conclude that recent agricultural trade disputes increase international friction, leading to
the imposition of trade restrictions. The escalation of such disputes can catch
manufacturing goods in the retaliatory crossfire. More generally, such trade disputes
endanger the credibility of the GATT system, a key point for industrial countries
domestic policies, since agriculture is an important component of any free-trade
coalition.”

(2) The GATT provisions on dispute settlement

The original dispute settlement provisions, laid down in Articles XXII and XXIII,
were amended in 1955. Further supplementary dispute settlement rules and procedures
were negotiated and agreed upon successively in 1958, 1966, 1979, 1982, 1984, and
finally became an important subject of the Uruguay Round negotiations agenda.”” In
addition to those main articles there are provisions recommending the use of other
multilateral procedures for the settlement of disputes among these: Articles XII:4, XIX:3;
XXIII:2, XXIV:7,10, XXV:5, XXVIIIL:4.

The cardinal dispute settlement provision could be regarded as Article XXIII.*®
It is worth mentioning that there is no specific reference to developing countries, or

those countries in a weaker position to cope with complex dispute settlement procedure.
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Even paragraph 2 of Article XXIII of GATT that refers to the consultation with ’the
Economic and Social Council of the United Nations’ and other appropriate inter-govern-
mental bodies does not seems to have any effect on the developing countries, unless the
ECOSOC is prepared to assist them, that in itself is subject of specific formalities and
procedures.

As a result of ongoing difficulties in resolving agricultural trade disputes, a
number of new proposals for changes to the overall GATT dispute settlement process
have been submitted. For the first time a serious attempt was made in the Tokyo Round
to bring substantial changes in agricultural trade rules in the GATT, in order to reduce
the generation of disputes and the degree of government intervention in the agricultural
sector.

Despite some difficulties in the adaptation of panel reports, the GATT provisions
have placed some limitations on the arbitrary wills of contracting parties, which
otherwise might have generated even more restrictive agricultural trade regimes. In
addition, the current rules of dispute settlement in the GATT have prevented the erection
of a number of new agricultural trade barriers, simply by disapproving the irregular trade
practices of contracting parties. The system also forced the removal or reduction of other

unusual barriers to trade.

B-DIFFERENT STAGES IN THE GATT DISPUTE SETTLEMENT PROCEDURES
(1) Bilateral consultation and negotiations;

The first step in resolving a bilateral dispute according to Article XXII:1 is that
each contracting party accord sympathetic consideration for consultation to other
contracting parties. Thus, the initial focus is on bilateral consultations concluded in
language which avoids any reference to confrontation. If the bilateral consultation does

not resolve the dispute in a satisfactory way, either of the parties may request
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multilateral consultation with the Contracting Parties as a whole under Article XXII:2
of the GATT.

Considering the above requirements, it is possible to compare the first stage of
the GATT dispute settlement system with the classic pattern of dispute resolution in
many international institutions with five recognisable stages as: a)- negotiations.” b)-

good offices” c)- mediation:” d)- inquiry and ’fact-finding’'®

and lastly e)- concili-
ation.'"!

In addition to the other internationally recognized steps for resolving disputes,'®?
the GATT indicates the possibility of resort to other means of dispute settlement such
as 'chairman ruling’, fact-finding and inquiry by an independent ’group of experts’.'”
Since developing countries are less equipped with legal and administrative means'® to
deal with lengthy panel proceeding, early solutions such as negotiations, good offices
and mediation are more favourable mechanisms for resolving their disputes.

(2) The request to the GATT Council for appointment of a panel.

Following the evident inability of two contracting parties to resolve a conflict
through consultations and negotiations the GATT dispute settlement procedure starts. A
panel normally comprises of three (or occasionally five) neutral individuals agreed to by
the parties on an ad hoc arbitration basis to adjudicate on the disputes. Usually these
individuals are GATT representatives of neutral countries.

(3) Establishment of a panel; panel proceedings

Like many other aspects of the GATT’s decision making process, the dispute
settlement procedures also depend on the parties’ consensus. The defendant country must
accordingly consent to the creation of the ad-hoc panel, appointment of its members and
lastly the adaptation of its terms of reference.

These points can be treated as weaknesses of the system, because no decision is

adopted unless every one, including the defendant country, agrees. If the panel rules
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against the defendant, this country must also consent to the adoption of that ruling by
the GATT Council. The defendant must furthermore consent to any retaliation that is
proposed in response to its non compliance. Few countries give consent to comply in
such situations.

In practice, those countries who have more political influence and control over the
system and have a pre analysis and calculation of the effects of the panel decisions on
their trading system may block the procedure. Developing countries are vulnerable on
such occasions. The really critical use of the blockage power has been against adoption
of panel legal rulings by the GATT Council, and developing countries are more likely
to be the losers.'®

Over the years, among industrialized countries, the US has probably earned the
worst grades in this regard.'® For example, in Nicaragua’s 1985 complaint against a
politically inspired US trade embargo, the US did not accept a panel until Nicaragua
agreed in advance that the GATT could not examine national security claims. It means
that such blockage powers have grave consequences for developing countries.

Also out of 14 cases that were blocked but not overruled, the EC were
responsible for blocking 5 cases, the US 4, Canada 3, and Nicaragua and Korea 1
each.'” This is an evidence of what is mentioned above and the fact that developing
countries are unlikely to be in a position to influence panel decisions.

(4) Action by the Council and duration of panel procedures.

The GATT rules are not directly enforceable in domestic courts of most
contracting parties. They also impose no direct legal restraint on government officials,
unless and until GATT rules are enacted into the domestic law of the contracting
parties.'® The Council acts on behalf of the disputing parties after receiving reports of
breaching the roles. It has a legitimate duty according to the mandate given to it by the

Contracting Parties,: "to consider matters arising between sessions of the CONTRACTING
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P/ARTIES which require urgent attention, and to report on these with recommendations as to

Many disputes lead to a negotiated settlement on the completion of an adopted
panel report; but if they are not settled, the report may recommend any of three types
off relief. The preferred form of relief is removal of the offending measures.''® If this is
not possible, sufficient compensation to the complaining party may be recommended.
If" the conflict goes further, the last stage is retaliation by reciprocal suspension or
withdrawal of the concessions or obligations under GATT.'"! It is possible to conclude
that in legal terms, the GATT articles on dispute settlement system gives the Contracting
Parties, who are acting collectively, the right to issue legal rulings.

One of the new positive steps in the panel proceedings is that they are
increasingly practising the citation of previous panel reports, and there have recently

"2 and a panel,'” to the principles of general inter-

been references, both by a disputant
national law regarding the interpretation of treaties. In comparison some'"* believe that
broad policy commitments cannot be dealt with effectively by the GATT’s panel
procedure because they are difficult to translate into precise and enforceable terms.

Disputes arising from broad policy commitments could be best dealt with through a

process of monitoring, surveillance, consultations and negotiation.

C- HOW DO THE DISPUTE SETTLEMENT POLICIES AFFECT DEVELOPING
COUNTRIES ?

There has been an increase in trade disputes over agricultural trade policies in the
GATT system. In the past decade some of these disputes have been successfully resolved
in favour of a more open trading regime. However since a substantial part of agriculture
trade is shaped outside the effective discipline of international trade rules, the dispute

settlement system does not apply to them. In addition, on certain occasions, the parties
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have chosen not to adopt the recommendations of the GATT panels established to settle
such disputes.

When the GATT system talks about providing security and predictability to the

multilateral trading system,'"

one may suggest what could be more important than
giving a fair share of benefits obtained from a secure international trading system, to all
contracting parties in order to create a better global trading environment.

In order to reach a solution in the case of an alleged violation of rules and
disregarding the rights of other contracting parties, the injured party should have
recourse to all possible ways for an early settlement of the dispute. On the other hand,
to raise a case with the panel, requires information and legal expertise which many
developing countries do not have. As stated before there are other important issues to
be considered, such as political and economic forces and different influences in the
panels proceedings and negotiating tactics that determine the outcomes.

""®states, there are various methods that are employed by governments

As Jackson
as well as by private individuals’ for influencing the conduct of other governments and
private trade activities. The methods can be classified into two main categories as: power
oriented and rule oriented techniques. The power oriented technique is the common
practice of many industrial countries in the history of trade relations. By applying it, the
stronger party tries to impose its own terms and conditions to influence the conduct of
the weaker party or parties.

By contrast, in the second category, when a trade practice is considered as
creating discrimination in a market, the recourse to a GATT dispute settlement panel
may lead to a legally binding decision by the GATT Council indicating that the trade
discrimination concerned must be discontinued. Such a decision can be regarded as a
’rule oriented’ technique in the system.

117

Hauser''’ also argues that the function of liberal international trade rules is thus
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not only to promote a welfare-maximising international division of labour, but also the
peaceful, rule-oriented rather than power-oriented settlement of international trade
disputes among governments. The developing countries who have witnessed economic
and political conflicts of interest in the agricultural sector may ask from industrial
countries to what extent the present practices in the GATT are free of political
influences.

While the panel proceedings are based on power-oriented techniques the
developing countries are not able to raise their cases and defend their rights. In contrast
a rule-oriented system would give them a chance to raise their voices in the panels free
of any political intervention. They could benefit from a strong dispute settlement system
that not only gives them an equal chance in the panel proceedings, but to some extent
it might protect their rights. A means to legal protection would be to employ certain
independent economic and legal advisors or consultants to assist developing countries
in raising the cases and to assist them in panel proceedings.

The reality is that many developing countries are not able to raise their cases and
support them in the panels. This is mainly because of the lack of information and
technical expertise, and well trained officials (trade diplomats). In this situation a strong
Council could be very helpful by acting more effectively on behalf of developing
countries. In addition to the recommendation (or enforcement) of the panels decisions,
it could supervise panel proceedings.

Furthermore, since the bulk of trade amongst developing countries mainly takes
place in neighbouring borders, they normally do not affect other contracting parties. The
majority of disputes related to developing countries is either in market access oppor-
tunities for industrial countries or the high level of competition amongst industrial
countries in their markets under these circumstances.

It is possible to conclude that, since the establishment of the GATT, its dispute

settlement system has improved considerably, but it should be realised that this system
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does not clarify who is right and who is wrong, and it is not able to impose any
sanctions by itself. The truth of the matter is that GATT is not a juridical system, nor
is it an enforcement body. It is not also a court, charged with authoritative interpretations
of the system of law. In other words "It is a system of balanced rights and obligations
together with a cumulation of trade agreements based on mutual concessions and on
national decisions to agree, or not agree, with other nations".""*

It is also possible that in negotiations on the procedure of settlement of disputes
in the panels, two types of techniques power oriented and rule oriented, tend to be used
in varying degrees and combinations. The institutions available to states for the peaceful
settlement of disputes are usually divided into so-called diplomatic and the legal means
of settlement of disputes.

The resort to political terms for solving such trade disputes is inherently weak
because it could bring back power diplomacy and weaken the multilateral rules approach.
This risk is more serious for smaller trading nations that are less able to impose their
terms and conditions on others. A continuation of power oriented diplomacy is also
dangerous for the credibility of the system itself. By accepting or even widening this
practice, the contractual, legal character of the GATT is undermined and there is a
further risk of changing the GATT into an agreement without legally binding rules.

From the legal point of view some argue that the panel reports have no binding
force and this could be seen as the weakness of the system. They must first be adopted
by the Council on behalf of the Contracting Parties. The contents of a report are not
substantively re-examined in the Council, since the Council does not usually act without
consensus.'”® In this situation, the ’losing party may hold up the adoption of a panel
report interminably while it purports to analyze it and to explore possible negotiated

solutions with the opposing party.'?
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CONCLUDING REMARKS

Agricultural trade provisions of the GATT are subject to many controversial
discussions in the system. It was first in 1950s that the major trading powers conceded

that agriculture should be accorded a special status.'”!

The role of agriculture, in both
absolute and relative terms, in the overall development context of a number of
developing countries cannot be ignored. For many such countries, agriculture offers the
only real possibility for income growth and the generation of foreign exchange earnings.
In addition, their prospects for attaining a level of food supplies necessary for the
promotion of economic development, also depend upon the development and expansion
of their agricultural sectors.

In practice this has meant that agriculture has continued to be protected by
various national mechanisms, including import restrictions, and exporting countries have
been forced to negotiate voluntary restraint or orderly marketing agreements outside
GATT. There is no reason why a multilateral safeguard system should not apply to all
goods, including agricultural products.

Considering Article XIX, it seems that GATT gives to the party which imposes
trade restriction, the unilateral right both to decide whether a safeguard measure is
necessary and if so, whether it technically falls within Article XIX. A supplier state
cannot, in the absence of a notification, claim compensation or exercise the right to
retaliate under that provision. Its only recourse would be to complain of nullification or
impairment of benefits under Article XXIII, a very lengthy process with an uncertain
result. Similarly, third countries which may have had to absorb the goods barred from
export to the country invoking Article XIX have no standing under that provision to
complain about the effects of such trade diversion. They too, must consider the
conditions laid out in Article XXIII .'%

Under the Subsidies Code, industrial countries are prohibited from using export

subsidies on non-primary products. However some of these countries do subsidize the
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primary product contents of processed products. Although there are differing views on
the eligibility of this action, since there has been some proposals that this practice should
be eliminated or it should be governed by substantive new rules for export subsidies on
primary commodities.

The conflicts of interest amongst the contracting parties in recent years have
created some serious threats not only to the dispute settlement mechanism, but also to
the continuation of GATT as a guardian of the flow of international merchandised trade
amongst its contracting parties.

From an institutional perspective, one may distinguish the GATT from most other
international treaties in its dispute settlement machinery, which can culminate in the
withdrawal of trade concessions and theoretically gives it the means to enforce its rules
and regulations. In practice, the operation of the GATT dispute settlement system has
been handicapped by certain elements mainly :

a)- the lack of clear-cut rules about what happens when a panel’s recommenda-
tions are not implemented by disputing parties;

b)- the rule that panel reports must be adopted by consensus, which allows parties
to the dispute to block recommendations which would be detrimental to them.

In order to strengthen the multilateral trading system, it is essential to have a
more binding enforcement procedure and an appeal body as a last resort to rule on
disputes. The next chapter will examines the Agricultural Trade progress in multilateral
trade negotiations of the GATT from the early stages until the launch of the Uruguay

Round negotiations in 1986.
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Introduction

Why have concerns about unfair trade risen to
the forefront today? A conjunction of several
factors drives these concerns. But if these forces
have to be understood, assessed, and, for the
most part, declared as hazardous to the health of
the world trading regime, it is necessary to
analyze the role of free trade vis- a -vis fair
trade.

How has the GATT, particularly its policy towards developing countries, reached
the present stage ? This Chapter examines the treatment of agricultural trade problems
in the GATT multilateral trade negotiations from as early as 1947 to the launching of
the Uruguay Round (UR) in 1986, in a chronological order. In two main sections, the
Chapter deals with six early rounds; but, because of the importance of agricultural trade
discussions on the Tokyo Round negotiations agenda, the second Section is devoted
mainly to this Round. An important intent of the present chapter is to find out why
agricultural trade issues were neglected or ignored during those long years, and what
consequences the developing countries faced.

It is also essential to find out why agricultural trade issues are at the centre of many
international conflicts and disagreements and to discover why over the past forty-six
years the contracting parties were not able to take substantial steps to tackle the
outstanding backlog issues. Was this because of the inherent nature of the GATT system
in tackling agricultural trade issues, or the powerful political influence of major agr-
icultural producers and exporters that are mainly industrial countries? Lastly, why have

fundamental reforms in the agricultural trading system never been addressed directly by

these negotiations ?



CHAPTER THREE SECTION | 122

I. THE FIRST SIX ROUNDS OF MULTILATERAL TRADE NEGOTIATIONS.

Since industrial countries played a substantial part in those negotiations, the role
of industrial countries’ policies and the nature of agricultural trade problems were linked
from the early stages of the GATT Agricultural Trade negotiations.

As a result of world wars, most European countries employed a form of direct
central governmental management of agricultural production and distribution policies.
Such policies came into effect at the same time as the Americans stepped up their price
support systems and controls. Later the US Congress broadened the scope of price
support legislation’ by making supports mandatory for a number of non-basic
commodities, including dairy products and authorized the Secretary of Agriculture to
provide support for other products, at his discretion.” Consequently most of these policies
were developed without regard to GATT or international trade rules, at a time when
domestic agricultural industries and economies were very different than at present.
Latterly, with pressures for opening up of borders to foreign commodities, and for a
variety of other internal and external economic reasons, national agricultural policies
have not been able to exist without considering the situation of outside world.

For a proper understanding of the development of agricultural trade issues in the
GATT, developments will be dealt with in chronological order. This will help us assess
the contracting parties’ attempts to make every effort to create an international arena as

the base for their trade negotiations .

A - GENEVA ROUND, 1 (1948) qqq
The first session of periodic gatherings of the GATT member states started in
Havana in March 1948.* Later in the same year, at the second session held in Geneva,

the contracting parties disposed of the remaining components of the post-Havana revisi-
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ons of the General Agreement, and decided to conduct another round of tariff
negotiations in the following spring.’ These sessions are considered to be the first Round
of GATT multilateral trade negotiations.

One of the standard practices during the initial stages of GATT was for the leading
purchasers of a product to negotiate reciprocal concessions directly with the leading
supplier. These concessions would then be generalised to all contracting parties of the
GATT. As aresult, in the first Round of trade talks, among the twenty-three participants
in the negotiations, a total of 45,000 concessions or similar agreements were negotiated.

In this Round agricultural trade issues were negotiated amongst other issues (such
as industrial goods). No specific treatment, except that indicated in the original text of
the General Agreement, was given to agricultural commodities, and ultimately there was
no particular committee or group allocated to negotiations on these products. In this
respect there was no significant progress in consideration of the agricultural trade
interests of the developing countries. In the course of the Round, there were efforts that
led to the conclusion of an international wheat agreement, but owing to some

disagreements, in practice, the Agreement was not successful .

B- THE ANNECY ROUND (1949)

Begun in April 1949, this had tariff negotiations as one of its main aims, to allow
the remaining industrialised and some of the key developing countries to negotiate for
joining as new GATT contracting parties. It was quite successful.® As a result of tariff
reductions in this Round, levels of tariffs were reduced substantially,” exemplified by an
average reduction of tariffs in the United States of 35%.

Since the developing countries had been excluded from reciprocity in the rounds,
little motivation existed for industrialised countries to enter into negotiations with
developing countries’ representatives. Any apparent motivation was further reduced by

the effective exclusion of agricultural products, important to many developing nations,
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from the GATT system.® It must be realised that since the industrial countries’ policy
require at least a minimum level of economic, political or social interest in any bilateral
or multilateral deal, there was no motive to come to agreement with developing
countries. This was one of the main reasons for supporting the exclusion of agricultural
trade from the Annecy Round negotiations’ agenda .

The principle of reciprocity that is embodied in countless texts adopted and
applied at international level, such as the Havana Charter; is not necessarily considered
as constituting an obstacle to preferential practices. One might then conclude that the
lack of interest of industrial countries to promote their economic and trade relations with
developing countries is not so much due to acceptable legal reasoning but as a result of
their own specific economic and trade interests. These however do not promote the

interests of developing countries.

C- TORQUAY ROUND (1950-51)

Despite a record of consistent disappointments regarding agricultural trade negoti-
ations in the past rounds, especially on the part of developing countries, many countries
made agricultural negotiations on fundamental reforms one of their top priorities in their
policy making procedures. The Torquay negotiations were generally considered
successful as more developing countries joined the GATT system, bringing the total to
38 countries.” Some 8700 concessions were negotiated, yielding tariff reductions of about
25% comparing with 1948 levels.'® Regarding agricultural trade negotiations, the situati-
on was almost the same as in the previous round. There was some hope that the
newcomers who joined the GATT would put more pressure to liberalise agricultural
trade, but the desire of these countries was again overshadowed by the decisions of

industrial countries who dominated the negotiations.

D- GENEVA ROUND, 2 (1955-1956)

The disadvantaged position of developing countries continued in the fourth mul-
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tilateral round of trade negotiations held in Geneva. It involved a large number of
contracting parties. However, the resulting concessions given by the US as a major
player affected only a small percentage of its dutiable imports from any country except
the UK, which had failed to conclude any agreements during the preceding negotiating
round at Torquay.

The dominant role of the US in the negotiations cannot be ignored. Although the
number of countries with which the US reached agreement was quite considerable, the
resulting tariff reductions affected only 16% of US dutiable imports."’

It was in these years that under the US Public Law 480 (The Food For Peace
programme under the US Agricultural Trade Development and Assistance Act of 1954)
the US disposal of surplus cereals through food aid to developing countries was started.
Such an elaborate plan brought large scale disruption in the world market during the
1950s and 1960s and, as a result, many of the large agricultural exporting countries such
as Australia suffered considerably. Australian interests were clearly set back, and
Australia lobbied for the incorporation of a remedy into the GATT.'? On the other hand,
the US entered into special commodity agreements on agricultural products outside the
GATT system. These agreements had considerable effects on the agricultural exporting
countries as well as developing countries. Regarding the overall position of developing
countries, the situation was almost the same as in previous rounds.

After the completion of the Geneva Round in 1958, the ’'Harberler Report’

recognised two basic elements at the basis of all agricultural policies in Europe and the
US: stabilisation and protection. By examining the various methods chosen by countries
to implement these two elements, the report criticised external protection as a source of
instability in world trade. It also argued that the exports of developing countries were
lagging behind the growth of world trade generally and placed an important part of the
responsibility for this on the policies of the industrial countries. It is possible to conclude

that, since in those years most of the developing countries were subject to industrial
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countries’ political and economic dominance, they were not able to raise their voices.
Later, to some extent, this balance was changed more in favour of developing countries,
but benefited only a few of them.

The findings of the Harberler Report led to the creation of three committees;
Committee I was to convene a further tariff negotiating conference; (not subject of the
thesis). Committee II was to consider the improvement of the agricultural trade situation
of developing and least-developed countries' by reviewing the national agricultural
policies of member governments. This committee began by consulting the contracting
parties and its main mandate was :
a)-assembling data on the use of non-tariff barriers by the contracting parties to support
domestic agriculture income; and b)- examining the effects of these measures on
international trade in agricultural products; and, c)- suggesting procedures for further
consultation between all contracting parties on agricultural policy issues.'’ The third and
the most important result was the establishment of GATT committee III,'® relating to
developing countries and their development objectives, including some issues relevant
to agricultural trade.

The Committee also identified five fundamental barriers to the trade of developing
countries as: i)- customs tariffs, ii)- quantitative import restrictions, iii)- other non-tariff
barriers, iv)- revenue duties and internal taxes, and v)- trade barriers affecting export of
tropical products.'’

It should be realised that many countries of the present developing world were
then in the early stages of independence from colonial powers and had no strong voice
in the early rounds of GATT to participate more actively and to have better gains from

international negotiations.

E- DILLON ROUND (1960-61)
The Dillon Round negotiations created an opportunity to tighten agricultural trade

rules in the GATT, before the highly protectionist European Common Agricultural
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Policy (CAP) rules emerged. The CAP rules were in their final stages of creation in the
1960s. This opportunity was essentially lost. The negotiators were preoccupied with
reducing the common external tariff created by the EC for manufactured products. In
such a situation most of the agricultural issues were left to the side in a series of ’stands-
till’ agreements.'®

Perhaps one of the main reasons for setting aside agricultural trade issues was the
fact that the industrial countries, as the main players in the early rounds, had no
imminent interest in trade of agricultural commodities in comparison with industrial
goods. This was mainly because of the strong waves of industrialisation in the western
world and their undisputable supremacy over the mass production of industrial products.

Perhaps in such an environment there was no need to compete in agricultural markets.

(1) The industrial countries’ policies and their effect on developing
countries in the Dillon Round.

During the drafting of the GATT text, the US negotiators obtained the inclusion
of Article XIX. This Article closely followed the language of an earlier bilateral US-
Mexican Agreement'” and permitted the unilateral withdrawal of a concession if it
resulted in increased imports that caused or threatened serious injury to a domestic
industry. In the US-Mexico agreement, the US obtained a general clause to permit it to
withdraw or modify a tariff concession that resulted in serious injury to an American
domestic industry. This was treated as an escape clause.® Later, in the US Trade
Agreements Extension Act of 1951, the Congress insisted on incorporating detailed
criteria and procedures governing the administration of this escape clause. In addition,
the American administration gave the Secretary of Agriculture special powers and
responsibilities regarding perishable agricultural products similar to those given upon the
President’s request to the Tariff Commission.*!

The criteria which the Americans applied in the escape clause regarding Article

XIX provides a clear example of how industrial countries are able to raise restrictions
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or withdraw or modify tariff concessions already given to developing countries, where
they themselves determine or measure the level of serious injury. Such voluntary
withdrawal is a source of instability, since the developing countries are not able to have
long term investments in their agricultural production for trade purposes. There should
be more detailed criteria for clarifying the state of injury, otherwise any industrial
country may withdraw the given concessions at any time.

a- Determination of serious injury

One of the ambiguous terms in relation to developed and developing countries
was in regard to the question of ’serious injury’ to a domestic market in dispute cases.
This was a controversial area between the developed and developing countries for many
years. The developed countries requested that criteria be applied in the determination of

serious injury of particular concern for them. They required that:

action by developed countries be taken, more frequently than in the past, on the basis
of low-priced imports; in other words the price level would tend to become the sole
factor for such action. %

The first US confrontation with the newly framed EC farm program started

during this Round. The prospect of the application of variable levies to US imports,
previously restricted only by tariffs, was gradually. The first tangible demonstration of
the effect on trade came shortly after that. It was at the time when the Community
issued its legislation regarding poultry products.

The application of new legislation in accordance with the EC CAP and against
US decisions had a sharp and considerable effect on US trade and provoked American
retaliation,” marking the start of a long and complex conflict between two industrial
competitors. It has continued to affect agricultural trade policies of developing countries
up to the present time.

It was in the same Round that the US negotiators were required to operate under
trade legislation allowing them to discuss at most a 20% tariff reduction, and forcing

them to conduct the negotiations on a laborious item-by-item basis. It was by
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proceeding on this basis that US negotiators managed by the end of the Round to secure
what constitutes today the single largest trade concession ever granted to the US in the
GATT, a 'zero-duty’ binding on EC import of oilseeds.”*

This action has reduced the use of Community grains as cattle feed within the EC
boundaries and has intensified EC grains surpluses and consequently increased the use
of export subsidies, therewith raising the cost of grain support. In order to reverse this
effect, the EC implemented an oilseed policy that encouraged the production and
domestic use of EC oilseeds via the payment of subsidies to EC oilseed processors who
purchased domestic seeds at a high target price and crushed the seeds for domestic use.
This policy brought such a substantial increase in EC oilseed production that in the
course of one decade a fivefold expansion occurred. The oilseed case was the biggest
in terms of trade value and concessions, neither the American nor the EC negotiators
realized the grave consequences which would later emerge for EC farm producers.”

The case also clearly demonstrates another consideration, in the sense that
agricultural trade problems acquired a long standing nature in the GATT. The oilseed
case had been a live subject in many past rounds and was still, among the leading
controversial cases in the GATT UR of multilateral negotiations. Another major conflict
regarding the US and the EC was over ’guaranteed access’ for the US to EC markets.
For the US, the question was whether to complete the Dillon Round on the basis of
uncertain assurances® by the EC for its traditional export commodities to the European
market, or whether she should insist on obtaining new binding commitments and thus
possibly cause the Dillon Round to collapse. In this situation, the conflict with Europe
was settled on the basis of two so called ’standstill agreements’ designed to protect US
GATT rights.”” The US Kennedy administration, decided to conclude the Round without
insisting on further new commitments.”

(2) Developing countries’ agricultural trade situation in the Dillon Round.

When examining the agricultural trade situation in the Dillon Round, certain results
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can be identified :

a)- Despite the fact that agricultural trade issues were raised and discussed in these
negotiations and certain decisions emerged, these issues were still overshadowed by
negotiations relating to manufactured products of vital interest to the industrial
countries, as having special priority to be negotiated, as opposed to the agricultural
commodities of developing countries.

b)-The Round was characterized primarily by item-by-item negotiations for the
reduction of tariffs. Very little attention was given to the complex and ambiguous area
of non-tariff barriers. It was the task of the Kennedy Round to address these issues.

The highly sensitive and protectionist policies applied to agricultural products
in industrialised countries markets® were another area of concern. The agricultural trade
issues were, however, set aside. It is interesting to mention that out of 4400 tariff
concessions (covering $4.9 billion of merchandise trade) made in the Dillon Round, a
low proportion were related to agricultural products, since only 160 of them were
considered as items of particular interest to developing countries.*

Although many items were produced both by developed and developing
countries, the difference in the figures show how the negotiations dealt more with the
interests of the industrial rather than of the developing countries. It is important to ask
how it could be possible to reach a balance between the interests of all the conflicting
parties.

In the light of a variety of serious discriminations in force against developing
countries’ exports, it is not easy to answer this question. The discriminatory measures
are based mainly on a wide range of modern protectionism such as: rules of origin, the
degree of processing, as well as quantitative restrictions, internal taxes, state trading,
monopolies and other similar restrictions, such as mixing regulations and price support
programmes. These are identified as the main trade obstacles in industrial markets faced

by developing countries who look for market access for their agricultural products and



CHAPTER THREE SECTION | 131
raw materials.”’ Such obstacles would apply either directly or indirectly to many
agricultural commodities, during the processing stages, and would have included issues
such as: quantitative restrictions, internal taxes and support policies.

A balance of interests means that the industrial countries should realise the
nature of the difficulties facing developing countries in trade relations with the industrial
world, and try to eliminate or minimise their adverse effects.

F- THE KENNEDY ROUND (1963-67) **
The Kennedy Round paid more attention to agricultural trade problems by adopting
a resolution on 6 May 1964, at the meeting of the trade negotiation committee at

ministerial level. In relation to agriculture, it was declared that:

The committee, while reaffirming that the trade negotiations shall provide for the
acceptable conditions of access to world markets for agricultural products in
furtherance of a significant development and expansion of world trade in such
products, noted that it has not yet been possible to formulate agreed rules to govern,
and methods to be employed in the negotiations. In view of the importance of this
subject to the success of the negotiations, the necessary rules and procedures shall
be established at an early date.*®

In addition, the drafting of general arrangements on certain products such as
cereals, meats and dairy products was a major step in consideration of the agricultural
trade problems. Regarding the less-developed countries, there was more emphasis on
their participation in the negotiations. The committee realized that every effort should
be made to reduce barriers to exports of less-developed countries and agreed that this
consideration should particularly be borne in mind when approaching to the question
of exceptions.

Some commentators believed that the entry of developing countries to the
negotiations could be treated as a turning point, since it paved the way for their future
participation within the multilateral trading system. Opposed to this view were those

less-developed countries participating in the Round who issued a statement indicating
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their disappointment over the scarcity of benefits that they had received. One of the
elements of disappointment was their failure to achieve a reduction or elimination of
duties on particular products of interest to them, especially tropical products, and the
continuation of non-tariff barriers in the developed countries’ markets.*

In response to this criticism, the GATT Secretariat prepared an analysis of the
value of concessions granted by major developed countries to less developed countries.
The analysis showed that the Kennedy Round actually reduced duties on almost 60%
of imports from the developing countries into the markets of the major industrial
countries, and that almost 90% of these reductions were greater than 20% percent, with
almost half of the reductions greater than 50%.%

Tropical products also received particular attention for the first time in the course
of the Kennedy Round negotiations and seven groups of tropical products were
identified:* They covered a wide range of tropical products, but owing to difficulties
of having a proper definition of these products, certain categories overlapped with
temperate zone products such as citrus fruits, olive oil, and other agricultural products
such as rice.

From the less developed countries’ point of view, major shortcomings were the
absence of reductions in duties on various tropical products on which they really are
dependent and expected greater gains. It should also be noted that the agricultural
products and raw materials demanded by industrial countries were mainly selective.
They were products that were either not produced in industrial countries, or there was
a shortfall of production in industrial countries’ markets; and lastly, the production costs
were too high in comparison with imports from third world countries

The United Nations Commission on Trade and Development (UNCTAD) did its
own analysis, finding that average tariff reductions on products of interest to the less
developed countries were smaller than those of interest to developing countries.”” It

supported the idea that under those circumstances the poor countries were not able to
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gain any substantial advantages in the GATT system. Either they were not represented
on many international committees or, when represented, they lacked negotiation
techniques, skills and a proper knowledge of the management of the market. As a result,
under the general circumstances governing their day to day economic policies, they were
and continue to be unable to make any significant gains in multilateral trade deals.
(1) The inclusion of Part IV of the GATT

One of the important events of Kennedy Round in favour of developing countries
was the inclusion of Chapter IV. Until 1965 the principal GATT Article dealing with
the problems of trade and development was Article XVIII. Later in November 1964,
Part IV added three additional article to the text of General Agreement to deal mainly
with 'Trade and Development’ objectives and to attract more participation of developing
countries in the system. The other reason was to secure the interests of developing
countries which happen to have important interests linked to agricultural trade. It is
important to examine the general effects of this inclusion on the developing countries
together with its positive or negative effects on their economic interests in general and
on their agricultural trade in particular.

Since the majority of the GATT members are developing countries, the system
cannot ignore their interests, but to what extent was it successful in securing an
equitable share in international markets for them? One may ask why the interests of
developing countries were not considered in the earlier stages of establishing the GATT
system. The answer lies in the fact that, in the early stages of the GATT, there were
only a small number of independent third world countries party to it, and among them
very few developing countries. The majority of existing members now counted as
developing countries were at the time still under the sovereignty, protection or
administration of European countries. This is why, even after gaining independence, the
virtual exclusion of agricultural commodities from the tariff negotiations kept these

countries on the margin of multilateral trade negotiations.’® On the other hand since
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many of them did not actively participate in the system, they were not able to raise their
problems and defend their rights in the negotiations. More details and the effects of the
inclusion of part IV will be explained in chapter IV of the thesis.
(2) Industrial countries’ policies

Unlike many other major tariff negotiations in the pre-GATT period,* the more
active participation of contracting parties in the Kennedy Round, especially in
agricultural deals, was encouraging.** For example, during the first phase of the
Kennedy Round negotiations, the number of US negotiated bilateral agreements in
agricultural products with other countries was twenty-two, in comparison to thiﬁy-two
bilateral agreements in the course of the thirteen years prior to GATT (1934 to 1947).*!
It is a clear indication that the GATT and the Kennedy Rounds were providing a
relatively important framework for such negotiations, especially vital for the economic
interests and administration of the US. On the other hand, there is evidence of an
overall increase in the number of agriculture and commodity agreements. One may ask
to what extent the developing countries were affected by industrial countries’ deals and
secured a fair-share of economic interests in the bilateral arrangements and whether
these could be considered as a success for them.

Metzger* believes that the enactment of the US Trade Expansion Act of 1962,
and her concern about the enlargement of the EC, and the establishment of the EC
CAP were interpreted as one of the main reasons for initiating the Kennedy Round. The
Round led also to the conclusion of a reasonable number of US bilateral agreements
with other countries, especially with EC member states. It also emphasised the
importance of the agricultural sector in the US economy. On the other hand, it was the
first time that agricultural trade issues were treated as an integral and effective element

in the negotiations.
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a- The EC ’Mansholt Plans’ in 1963.

One of the main efforts of the EC Commission at the time was to resolve both the
internal and external deadlocks over agricultural policies known as ’Mansholt I and IT
Plans.” The first plan proposed the introduction of agricultural negotiations in the
Round and established a Common Community Prices for cereals. It was a kind of device
that politically facilitated the reduction procedures for the member states whose prices
were supposed to be reduced in order to reach a common price level. The main
mechanism was to compensate from Community funds those farmers facing losses or
hardship.* The EC Commission tried to persuade all EC member states to agree to the
first plan, but the second plan, 'Mansholt II’ was the subject of some bargaining in the
Council of Ministers which led to delays for the final approval. The debates on the
second plan continued until the extent of the policy difference between the EC and other
negotiators became clearer. The US opposed the EC views for alteration of the margin
of support in alliance with the world changes of price. The EC response was that the
exporting countries could avoid any increase in the Community’s levy if they discharged
their obligations to observe the reference price and to avoid offering products at lower
prices.*”

At a bilateral, level there was a decision in principle by Italy that fruits and
vegetables, hitherto excluded from the CAP, would receive *Community preferences’
comparable to those given to CAP products. Although such internal difficulties in the
EC proved to be short lived, they created a ground for optimism, and as a result some
individual proposals were submitted.*

1 which attempted to bring agricultural

Among them was an EC proposa
products into the negotiations and pay more attention to them. This proposal was based
on the belief that governmental intervention in production and support of agricultural

produce distorts free competition in world trade. Broadly speaking, it had two major

elements:
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a)- a mechanism through which the level of support provided by each contracting party
to its farmers could be measured; b)-a way to bind the existing level of support for
providing the basis for future negotiations on agricultural commodities.*®

In other words, two distinctive features could be found in the EC proposal for
negotiations on agricultural products. First, a method of measuring the margin of
protection or support provided in each country to its agricultural producers. Second,
binding existing margins at the negotiations on customs duties.*

Measuring the level of support given to agricultural producers could be treated
as an assessment mechanism comparable with the guaranteed price given to domestic
producers and the price for the product on the international market. Such a system of
support measures provided a basis for future negotiations on the level of agricultural
support. However, this system suffered from two major defects. The first one was that
it ignored the protection afforded by tariffs and non-tariff barriers. The second was the
assumption that the world price represented the cost of production. In other words, it
ignored the impact which domestic agricultural programmes and the use of export
subsidies can have on world trade.®

According to Evans,’' after further clarification, it became clear that the EC
negotiating plan was not in fact a proposal for negotiating the ‘margin of support’. It
was not a negotiation but rather the freezing of the status quo. And the status quo to
be frozen was not the ’margin of support’ but rather the level of remuneration to
domestic producers. In other words ’the margin of support was simply another name for
variable levy.’ It was also a base for further clarification and discussion in respect of
the level of support to domestic agricultural producers in the Tokyo Round.

(2) Other agricultural trade deals in the Kennedy Round

The International Wheat Conference was held under the auspices of the United

Nations Food and Agriculture Organization in Rome (1967). It was attended by

representatives of fifty-two nations. On the basis of US and other industrial countries’
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initiatives at this conference, the International Grain Agreement was established.

The International Grain Agreement (IGA) comprised two main elements: the
Wheat Trade Convention and the Food Aid Convention. Despite many controversial
arguments in implementing these agreements, both conventions were subject to some
strong criticism, too extensive to be fully discussed here. The principle objection to the
first Convention concerned its price range and its side effects. The minimum price
indication was said to be too high because it was very close to the corresponding
average export price of the past five years prior to the Convention.*? The other objection
was that the high minimum price would benefit France by reducing the subsidy required
to export French wheat surpluses, thus lightening the cost of CAP for grains.

Antagonists of the Wheat Trade Convention argued that US markets in the
developing countries would be hurt by the minimum prices. The US stood to lose its
commercial wheat markets. World wheat production could be stimulated by high
minimums, and these would compete with the exports of traditional suppliers. It was
also argued that higher prices would reduce commercial purchase capabilities of the
poorer countries. The rejection of the IGA at the time by the Communist states,
especially the ex Soviet Union, was another stumbling block.

The signatories to the second part of the IGA, that is the Food Aid Convention,
committed themselves to supply certain amounts of wheat and other coarse grains, or
the cash equivalent, to certain receivers. The industrialised countries depending on their
economic or production capacity, allocated a certain amount of food aid to third world
countries.”® Criticism was made of the selection criteria applied to determine aid
recipients. If such decision were to be made by donor countries, geographic, colonial
links and potential reciprocal benefits might overly influence by excluding some poor
countries completely from such aids. Another question concerns the manner in which
aid may affect other sectors of donors’ aid programmes or their existing commitments.

One of the US authorities at the time nonetheless defended such mood stating that :
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....By diverting surpluses from the commercial market the program will help us maintain
our access to the markets of importing countries and reduce the pressure on export
markets. **

This is a mere indication that such food aid is not free of economic or political

ambitions by US as well as other industrial countries.

(3) The overall results of the Kennedy Round negotiations

It is important to realise that at the end of the Kennedy Round, 30% of the
dutiable imports of the leading participants were left untouched by the latest tariff
reductions, while almost one-third of the reductions on the remaining imports were less
than the full 50%. Similar to those of earlier rounds, the principle equating the binding
of a low tariff with the substantial reduction of a high tariff had failed to survive intact
in the realities of tariff bargaining.

In this situation, in the course Kennedy Round, the across-the-board principle
was seriously compromised.”> On the other hand, the GATT Director-General at the
time, Mr. Wyndham White, suggested that future tariff negotiations could usefully take
the form of attempts to achieve global free trade in specific industries®® The main
question at the time was whether this could be done in a single sector, since the
elimination of all tariffs in a specific industry generally does not by itself satisfy the
principle of reciprocity, and the members of the world trading community are supposed
to demonstrate any disposition to de-emphasize that principle. At the same time, there
were other ways to achieve reciprocity by linking two or three sectors together including

agricultural commodities in a single ‘package’.
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II. THE TOKYO ROUND (1973-79)

To what extent did the Tokyo Round (TR) achieve anything new beyond the
ground covered in previous negotiating rounds, mainly with respect to agricultural trade
of particular interest to developing countries?

In examining the developing countries’ position and efforts for the possible
evolution of agricultural trade regulations in the TR, it is not possible to reach a
conclusion unless different elements of negotiations are carefully examined. A
chronological review of the events regarding the developing countries’ participation and

of their agricultural trade performance is also required.

A- TOKYO ROUND NEGOTIATIONS

It was during the 28th session of the Contracting Parties in November 1972 that
the Japanese delegation’s suggestion for holding a special meeting at ministerial level
was accepted,”” Such a meeting was scheduled for the following year in Tokyo to set
directions for the negotiations.”® This led to the collective US, EC, and Japanese call for
the launch of a new round of multilateral trade negotiations.The US administration took
the initiative for the preparation of this new round, aiming to deal with the important
subject of non-tariff barriers. Some commentators believed that in this round American
officials were more tolerant than in previous rounds towards negotiating agricultural
trade issues.

The seventh GATT round was launched in September 1973 in Tokyo, by the
Tokyo Declaration. This Ministerial Declaration set out a broader agenda and
established more ambitious goals than any other multilateral trade negotiation in the
GATT. The other distinctive feature of the TR, in the light of previous rounds, was the
participation of non-GATT countries as well as contracting parties in the negotiations.

The main objective of the Round was the elimination of most effective non-tariff
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barriers,” but owing to the special nature and wide scope of such barriers, it was
necessary to investigate to what extent the TR negotiations would succeed in eliminating
such non-tariff barriers and achieve its initial goals.

B- THE AGRICULTURAL TRADE SITUATION AT THE BEGINNING OF THE
ROUND

The period after the Kennedy Round (1967 onwards) was a period of vacuum
and confusion. The Round had left unfinished business, recognized as such in the
adoption of the GATT Programme of Work in November 1967.%

During the Kennedy Round negotiations, there were some moves among develo-
ping countries to remove barriers to trade between themselves.®' The participation of 33
countries in those negotiations proved to be a step towards liberalisation of trade in the
third world countries.

(1) The publication of the Pearson Report on developing countries.

The ’Pearson Report’ of the Commission on International Development was
published in 1969. The Report emphasised the significance of negotiations in the GATT
system among developing countries, and recommended the conclusion of wide-ranging
agreements extending to all developing countries. It also stressed that developing
countries should devote as much effort to save their mutual trade, as to securing better

access for their primary and agricultural products to industrialised country markets.

C- SPECIAL CONSIDERATION OF DEVELOPING COUNTRIES’ INTERESTS.
More than any of the previous rounds, the TR was intended to consider the
special needs of developing countries who demonstrated their interest by participating
in the negotiations in large numbers. In comparison with earlier rounds, when only 20-
30 developing countries participated, the total number of participants in the TR rose to
100. The increase was attributable to greater participation by developing countries.

It should be noted that there were different reasons to explain why the number
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of developing countries had increased. One reason could be the realisation of the
importance of GATT in the international trade arena, and the growing independence of
a number of developing countries from previous colonial rule and the participation of
these countries in free market economy systems.

It is clear that the mere increase in number of participants could not by itself
induce an improvement in the quality of the negotiations nor a swift change of
industrialised countries attitude towards developing countries. Participation in the system
could not mean that any participant would get its equitable share in the prevailing
system. It can be guessed that what the developing countries hoped for was an increase
in the number of participants with common problems and goals, on one hand, and their
effective participation in the decision-making machinery of multilateral trade
negotiations, on the other, leading to more favourable treatment for trade in products
of interest to them, namely agricultural commodities.

Lastly, there may be certain criteria for assessing the negative or positive results
of such a participation. The main criteria concern a positive increase in the overall
volume of the participants’ trade. By participating in the system, developing countries
should have more free access to other markets. And, lastly, they could face less non-
tariff barriers in their trade deals, especially in competitive industrialised countries’

markets.

D- MINISTERIAL DECLARATION GUIDELINES

The TR presented an opportunity to review and improve the working of some
of the fundamental provisions of the GATT. "The Tokyo Declaration of GATT Ministers’ ,*
adopted at an early stage, became the basic constitutional document for Multinational
Trade Negotiations (MTN), calling for ’’the expansion and ever greater liberalization of

world trade” and to *’achieve benefits for the international trade of developing countries.” Six

relevant subject areas where on the negotiation agenda.
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1)- negotiations on tariffs, 2)- reduction or elimination of non-tariff measures, 3)-
reduction or elimination of barriers to trade in selected sectors, 4)- the adequacy of the

multilateral safeguard system 5)-agriculture, and 6)-tropical products. The declaration

also provided for the establishment of a Trade Negotiations Committee (TNC) to
‘elaborate and put into effect detailed trade negotiation plans and to establish the
negotiating procedures,’ and to ’supervise the progress of the negotiations’

The other noteworthy step was that the industrialised countries did not expect strict
reciprocity from the developing countries and that the least developed countries received
special attention regarding their economic situation.**

E- THE MAIN ELEMENTS OF AGRICULTURAL TRADE NEGOTIATIONS

The leading question for developing countries was whether the negotiations
would deal effectively with their international trade problems, especially regarding trade
in agricultural products.”” In this respect a preparatory committee chaired by the
Director General of the GATT, was set up to formulate the ministerial meeting.®® The
committee was not able to resolve the extent of special and differential treatment to be
accorded to developing countries; the question was left for discussion in the ministerial
meeting in September 1973.

The technique which was used in the first stage of the preparatory committee
was the collection of basic documentation and information to facilitate and to find a
solution to agricultural trade problems. The products that count as most prominent in
international agricultural trade were the subject of attention in the early stage of
negotiations. Eight-sub groups were formed for cereals, dairy products, meat, vegetable
oil & oilseeds, fruit, vegetables, wine and raw tobacco. Later the work was extended
to all other agricultural products.”’

The next task was to concentrate on measures which affect imports and exports
such as tariffs, variable levies, centralized trading & quantitative restrictions; and

measures that affect production. The negotiations led to a broad spectrum of suggestions
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as to how the principal problems in agricultural trade might be dealt with. These
included a wide range of topics that led to controversial discussions in negotiations, and
also covered and influenced specific measures relating to production, exports and
imports of the major trading countries.®®
(1) Agriculture groups in the Round
The Agriculture group in the TR was divided into three sub-groups in order to deal

with cereals, meat and dairy products, as three important categories of products in the
agricultural sector. The negotiations on these commodities were discussed under three
headings :

i)- stabilisation of markets and prices; ii)- access to supplies and exports;

iii)- measures for developing countries.

One of the aims of the agricultural group was 'to seek mutually acceptable
solutions to the problems peculiar to international trade in agricultural products.”® The
above issues were normally discussed as a starting point for policy attitudes in
negotiations; but the assumption was that the negotiations themselves would be able to
proceed only at the level of commodity details.” Perhaps a successful outcome of the
agricultural trade negotiations rested on the balance of solutions in agriculture and other
negotiating fields. In order to reach a conclusion, it is possible to start the analysis of
the main elements of the TR negotiations.”"

F- TOKYO ROUND CODES OF CONDUCT AND DEVELOPING COUNTRIES.

Owing to the fact that in the TR there was no formal mechanism for drafting
agreements, the progress achieved during the negotiations could be treated as having an
ad hoc nature. This format of negotiations made it difficult to predict what sort of
discussions would be on the agenda in order to prepare for an effective participation in
the negotiations.

The formal documents which emerged from the TR were two protocols to the

GATT dealing with tariff reductions, and nine ’codes’ some of which were referred to
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" and others as 'arrangements’.” From a legal point of view, these

as ‘agreements
agreements are not formally connected to the General Agreement and they were usually
adopted to bring the results of the rounds within the GATT system. Six of the so-called
codes that were initiated in the TR were more relevant to developing countries interests.
They set the scene for more specific and detailed rules on subjects that had been
covered by the General Agreement only in general terms. Considering that these codes
provide some form of reference or special treatment for developing countries and even
some of them directly include agricultural trade problems, it is important to examine
them in more detail.

Since only a small number of developing countries became signatories to these
codes, industrial countries were disappointed with the outcome. It is important to realise
that the codes are in addition to an ’agreement on technical barriers to trade’ whose
scope of coverage includes both agricultural and industrial goods. Some codes with
direct or indirect relevance to developing countries and their agricultural trade issues
will be explained below as follows:

(1)- The Dumping Code:

The main aim of this code is to prevent contracting parties from selling their
products in other markets at a price lower than those in the home market (the place of
production). The code also defined the conditions under which an anti- dumping duty
could legitimately be imposed by an importing nation. Article 13 of the code dis-
courages industrial countries from imposing anti-dumping duties on exports from
developing countries.”

This can be regarded as special and favourable treatment for developing
countries, enabling them to sell their industrial and agricultural processed products in
industrial countries’ markets without facing anti-dumping duties. At the same time it
must be realised that, owing to lower production costs and cheap labour in developing
countries, they may be able to produce cheaper products in comparison with industrial
countries. Hence, the question of dumping is among the controversial areas of North-

South trade dealings.
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(2)- Code of Customs Valuation:

The Code instructed the GATT contracting parties to use as the primary
valuation test for customs purposes the actual price paid or payable for goods. This was
to prevent fraudulent invoices from being presented at the borders of developing
countries. In addition, there is provision for technical assistance as to how to implement
the code and to help these countries introduce greater flexibility to regulate their inter-
national trade systems. The main objectives of the Customs Valuation Code were:

to elaborate rules for the application of GATT provisions in order to ensure greater
uniformity and certainty in their application, and to provide for a fair, uniform and
neutral system for valuation of goods for customs purposes, precluding the use of

arbitrary or fictitious customs values in conforming with commercial realities. ”

a- The Customs Valuation Code and its interest for developing countries.

Customs valuation deals with the method used for determining the value of
imported goods for purposes of calculating duties.” Despite existing standards, there
was a considerable need for uniformity between states, since often customs valuation
constituted an obstacle to imports,”” owing to the general lack of expertise and market
intelligence among the developing countries. The acceptance and implementation of the
Customs Valuation Agreement by these countries in the TR would mean, in some cases,
the elimination of another form of restrictive practices that affect their trade with the
outside world. From a practical point of view, it means that the practices followed by
some countries to determine value on the basis of domestic prices in the exporting
country or on the basis of domestic prices in the importing country, pose special
problems to the developing countries’ agricultural trade.

The practice of levying duty on the basis of current domestic value in the
exporting country operates particularly to the disadvantage of developing countries as,
in many cases, there is no direct relationship between the prices prevailing on the

domestic markets and the prices at which developing countries sell their goods on the
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global markets. Practices of including in their dutiable value those customs duties
already paid on products of which the goods have been relieved by the exporting
country, are also particularly disadvantageous to developing countries. In their case, the
general level of customs duties is relatively higher than that in the industrial countries.
The Agreement expressly eliminates the possibility of marking valuation adjustments
for protective purposes in the case of imports from so-called low-price producers.

Furthermore, two distinctive provisions may be found in favour of developing
countries. First, the flexibility in delay in the application of computed value method for
a further period of three years. The second provision was concerns the technical
assistance for developing countries with a view to helping them to set up new valuation
systems based on the Agreement provisions. As a result, the industrial countries would
furnish, on mutually agreed terms, technical assistance to developing countries that
requested such a service from them.”

One of the main difficulties for developing countries is the lack of knowledge
of different dimensions of international trade, as issues related to customs valuation are
very complex to deal with. Technical assistance in this field would seem most valuable.
If the contracting parties are seeking for greater uniformity in the area of customs
valuation, they have no choice except to assist their weaker partners to regulate their
customs valuation tests. At the same time, they should try not to confuse them with
wide, complex and unnecessary customs regulations nor protect them against customs

tricks that are in force in industrial countries borders such as fraudulent invoices.

(3)- Government procurement code:

A considerable market for imported goods involves the participation of govern-
mental corporative bodies. Sometimes governments impose restrictive conditions that
restrain import competition. This may be in the form of preferences for local goods

within certain price parameters (e.g. giving preference for local goods unless the
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imported goods are more than 15% cheaper). As state policies and local governments
sometimes become restrictive towards the informal practices rather than written
legislations. Article I11:8 of the GATT™ to some extent authorises the discrimination by
governments in their procurement contracts.* (i.e. it allows discrimination in purchase
of grains for internal consumption.)The scope and ingredients of the code are related
to governmental procurement from the domestic market and its impact on international
competition. In order to safeguard their balance of payments position, the developing
countries may invoke various exceptions from the code, embodied in Part III.*'

The agreement on government procurement was also designed to secure greater
international competition that accordingly results on more effective use of tax revenues
and other public funds through the application of commercial considerations when
governments procure for their own purpose.

It also contains provisions on special and differential treatment for developing
countries, defined so that parties to the Agreement may properly take into account the
development, financial and trade needs of developing countries, in particular the least-
developed countries. Such an approach may safeguard their balance-of-payments
position, and help the promotion or development of these countries economies through
regional or global arrangements among themselves.*

In addition, compatible with the provisions of the Government Procurement
Agreement, parties to it may undertake, in the preparation and application of laws,
regulations and procedures affecting government procurement, to promote more
quantities of imports from developing countries, bearing in mind the special problems

of the least developed countries and those at low stages of economic development.

(4)- Import licensing code:
Import licensing requirements in some countries frequently involve time

consuming, needlessly complicated and often expensive procedures. Generally it is
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possible to say these requirements are an annoyance to the local importers and foreign
exporters in their trade exchanges. The agreement in this area was designed to minimise
the use of import licensing procedures as an obstacle to trade. It provides certain guide-
lines, in order to simplify and harmonize the procedures available for importers to be
able to obtain the required licences. The lack of such a system can be treated as an
obstacle to international trade, especially in developing countries and can constitute
another non-tariff barrier to trade.®

If a developing country, in its bilateral trade dealing, requires an import licence
and if obtaining such a licence may drive that country to go to a lengthy process of
obtaining that permission, the resulting situation may force the country to give up hope
and stop the procedure because of bureaucracy involved. This causes disruption to the
free flow of trade between countries, and consequently certain measure is taken in
pursuance of provisions of the Agreement for simplification of licensing procedures and
for making them more transparent. It should lead to a considerable reduction in the
number of obstacles which these countries may face in their multilateral trade deals.
(5)- The standards code:

There are other technical barriers that are capable of interrupting the flow of
international trade. They are easy to implement and difficult to deal with. The Agree-
ment on Technical Barriers to Trade or the Standards Code contained a number of
provisions which aim to deal with the special problems facing developing and least
developed countries in their trade relations.

Four common forms of such technical barriers are: )- health (sanitary and phyto-
sanitary) regulations, 2)- safety regulations 3)- environmental regulations and 4)- the
obligation of the members to provide national and nondiscriminatory treatment to
imported products especially those of developing countries. Most of the provisions have
been incorporated into the Agreement on Technical Barriers to Trade, on the basis of

the specific proposals made by developing countries.
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The Standards Code also contains a number of specific provisions proposed by
industrial countries. Among them Article 11 deals with technical assistance to other
parties and provides for advice on the preparation of technical regulations especially to
the developing countries. Similarly, sub Article 11.5 provides that:

parties shall, if requested, advise other parties, especially the developing countries, and
shall grant them technical assistance on mutually agreed terms and conditions regarding
the steps that should be taken by their producers, if they wish to take part in certification
systems operated by governmental or non-governmental bodies within the territory of
the party receiving the request.

In order to emphasise special and differential treatment for developing countries,
Article 12 contains such a requirement for ’special development, financial and trade
needs’ and recognizes the fact that :

developing countries should not be expected to use international standards as a basis
for their technical regulations or standards, including test methods, which are not
appropriate to their development, financial and trade needs.

Furthermore, assurance was given to LDCs by international standards bodies that
they will consider preparing standards on products of special interest to their economies.
Upon the request of particular LDCs, the provisions of Article 12.8a, the complete
waiver of obligations under the code, was granted for a limited time period. It is
possible to conclude that as in the case of other codes, the developing countries were
exempted from certain obligations clashing with their development, financial and trade
needs.® Thus, the Agreement on Technical Barriers to Trade contains provisions to deal
with special problems that developing countries confront in their overall trade perform-
ance. It should be noted that most of these provisions have been incorporated in the
Agreement on the basis of particular proposals made by developing countries.* This is
a clear indication that developing countries were playing a more effective role in the TR
negotiations in comparison with previous rounds.

The legislation implementing the Standards Code was more complex, but

achieved essentially the same result. The Code requires national governments to ensure
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that technical standards do not operate in certain specified ways creating unjustified
barriers to trade.®” Furthermore, in the case of federal states such as the US, the Code
makes national governments responsible for the activity of local governments and
nongovernmental bodies, through a provision using the same words of GATT Article
XXIV:12, requiring national governments to comply with the obligations of the Code.®®
(6)- Subsidies Code :

In April 1979 the Subsidies Code was concluded to guarantee that, on the one
hand governmental internal subsidies do not act as a distorting element in international
trade, and on the other, countervailing measures by importing countries do not
unjustifiably frustrate international trade. Export subsidies are numerous; but an
exemplifying list for them was added in an Annex to the Code,” concerning:
exemptions, remissions (negligent), deferral (suspension) of direct taxes (income taxes)
or social welfare taxes (e.g.social security) on exported goods (as examples of the
subsidies code).”

In addition to achieving the general aims of ’the Agreement on interpretation
and application of Articles VI, XVI and XXIII of the GATT’ called 'Code on Subsidies
and Countervailing Duties’, the developing countries had two particular objectives in mind
for the negotiations:

1)- to ensure that the importance of subsidies, including export subsidies, in their in-
dustrial and development programmes was fully recognized;

2)- to avail of an adequate liberty to undertake that such a subsidy performance could
be maintained; and to ensure that special and more favourable treatment would also be
achieved in respect of the conditions under which the Committee of Signatories may
authorize the application of counter-measures against their exports of products
subsidized at the production or export stage.

In application of countervailing duties the contracting parties are required to

ensure that the imposition of countervailing duties is in harmony with the provisions of
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Article VI of GATT (i.e. includes a material injury test). The definition of material
injury provides that the determination of injury should be based on the objective
examination of two essential elements:

-the volume of subsidized imports and their effect on prices in the domestic market for
like products; and
-the consequent impact of these imports on domestic producers of such products *'

It is possible to conclude that the Agreement on ’Interpretation and Application of
Articles VI, XVI and XXIII,’ acknowledges that export subsidies may cause injury.
Furthermore, it recognizes that these are an integral part of the economic development
processes of developing countries, and that governmental intervention in the economy,
by using financial support measures, should not be considered as subsidization in
developing countries. These countries are not subject to the commitment made by
industrial countries, not to use export subsidies on industrial products.”” The Code on
Subsidies and Countervailing duties however, inter alia, provides that developing
countries should endeavour to enter into commitments to reduce or eliminate export

subsidies when their use is inconsistent with their comparative and development needs.

G- SOME OVERALL RESULTS OF THE TOKYO ROUND CODES

It is worth noting that the Agreement on subsidies and Countervailing Duties
covered subsidies for both industrial and primary products including agricultural,
fisheries and forestry products. The definition of the methods concerning export sub-
sidies on primary products, possibly providing the exporting country with more than an
equitable share of world export trade, has been made more explicit in the Agreement.”

Dispute settlements arising from the implementation under the Code are handled
under existing Articles XXII and XXIII procedures of the GATT. While the composi-
tion of the codes was a major step forward for solving many outstanding problems of
developing countries , they did not deal with all their agricultural problems. For

example, it was somewhat unclear whether agricultural commodities and bilateral export
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restraint agreements were included within the coverage of the agreement. The US
position was that in the absence of any provision excluding agricultural products in
particular codes such as Import Licensing Procedure, agricultural commodities are
deemed to be included.**

The EC has, in principle, taken the position that agricultural products are not
covered, some countries such as Switzerland have supported the US interpretation, but
in practice even the EC has on occasion applied the provisions of the code to its
agricultural products.”

H-HOW DID THE DEVELOPING COUNTRIES BENEFIT FROM THE
OUTCOMES ?

The TR negotiations tried to tackle some real problems of developing countries
and to accommodate particular provisions as solutions to subsidies and different
measures of internal support. If subsidies are an integral part of the economic develop-
ment programmes of developing countries, government intervention in the economy
through financial support measures should not, per se be considered as a kind of sub-
sidization for developing countries. They are not subject to the commitment made by
industrial countries not to use export subsidies on industrial products, although they
agree not to use such subsidies in ways which exert a serious influence on the trade of
another signatory.

The agreement concerning developing countries in the TR, contains provisions
for the extension of special and differential treatment to developing countries in cases
of third market subsidization. In such cases, it has been proved that account should be
taken of the trade and development needs of the developing country concerned,
irrespective of whether it is responsible for displacing exports, or whether it is the
country whose exports might be displaced in the third market. In the application of
subsidies, developing countries retain, within a framework of international surveillance,

a large measure of freedom to use both production and export subsidies.
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The creation of the codes of conduct marked an important stage in the history
of GATT. They manifested the intention of the contracting parties to make the GATT
more relevant to the existing international trade environment. But it is also possible to
say that the existing regulation system of the GATT was not able to consider the
extensive contemporary realities which developing countries were and are facing in their
international trade relations.

In order to make the GATT rules more relevant to agricultural trade, the
Contracting Parties acknowledged the need to further develop their co-operation in the
agricultural sector and to establish an appropriate consultative framework for the
negotiations.*

(1) Creating a multilateral agricultural framework for developing countries.

As with previous rounds, in the TR multilateral trade negotiations, there was a
lack of a particular surveillance mechanism to monitor the application of the results of
the negotiations relating to the agricultural sector. The main aim was to provide a forum
for exchange of information, consultation and for dealing with problems in agricultural
trade.”” It seems that most of the previous decisions were not implemented in practice
and one of the assumptions is that the developing countries who were to be the real
beneficiaries of these negotiations, were not able to enforce their rights and get benefit
from the results of previous negotiations supposed to be in their favour.

There are many reasons for the lack of a monitoring device. One main reason
is the deficiency of legal knowledge and expertise in dealing with cases which is a
common phenomenon in many developing countries. The other reason was the lack of
a strong surveillance mechanism, especially in the early years of the GATT. Lack of co-
ordination and joint action amongst the developing countries is another disadvantage.
However, it should be noted that, contrary to the old pattern of participation, for the
first time in the history of GATT negotiations, a large number of participants expressed

their concern in a concrete form in respect of agricultural trade, pointing out that:
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the establishment of some fundamental understandings on the conduct of agricultural
trade could provide a framework for avoiding continuing political and commercial

confrontations in the highly sensitive sector and would lead to an improved level of

international co-operation among participants. *®

The exchanges of information and the establishment of an International
Agriculture Consultative Council were considered as useful and practical suggestions of
the Agricultural Committee in the negotiations. The participants in the Committee also
realised that a broad consensus and improved level of international co-operation in
matters affecting agricultural policies and trade were both desirable and necessary. This
common desire was reflected in the final text which recommended that the Contracting
Parties: "further develop active co-operation in the agricultural sector within an appropriate con-
sultative framework. "*® Such an indication gives more weight to an active co-operation
and more consultation among the participants in agricultural trade negotiations. The
developing countries could be potential beneficiaries of such consultations which would
help develop policy-making mechanisms in international trade negotiations, so as not
to rely only on the good will of industrialised countries to assist them.

I- AGREEMENTS REGARDING AGRICULTURAL PRODUCTS

Agricultural agreements were numerous and negotiated largely to deal with many
non-tariff aspects of international agricultural trade often resulting in serious barriers
such as quotas.'® They were negotiated, both at bilateral and multilateral levels. Many
aspects of non-tariff international agricultural trade, often the cause of serious barriers
(such as quotas), were negotiated among the parties. The other important issue, of
substantial importance during the negotiations, concerned the particular problems of
developing countries. As discussed before, three sub-groups were established to deal
mainly with cereals, meat and dairy products.

The TR created a good opportunity for negotiations on a number of multilateral
and bilateral trade agreements.These are related to agricultural commodities and are of
particular interest to developing countries. Owing to the wide coverage and relatively

technical nature of agricultural trade arrangements, these will not be discussed in detail,
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but it would be worthwhile to examine the salient features of the relevant agreements
on a sector by sector basis and their overall role in agricultural trade performances in
the TR.'

(1) Cereals trade progress in negotiations.

Cereals occupied a major role in the negotiations. The cereals market holds a key
position in agricultural trade, both because of the significance of wheat and rice as food
crops in the world and because wheat and maize figure extensively in the diet of farm
livestock in many countries. Considering the importance of the cereal trade, the EC has
a special cereals regime and this has always been regarded as the cornerstone of the
CAP, a position which gives it a special privilege. The US similarly follows the same
pattern by having the highest distinctive approach to issues related to cereals. In spite
of repeated struggles over other products such as poultry, cheese, tobacco and citrus
fruits, the cereals market has always provided the main area of contention in the Euro-
American confrontation in agricultural trade.

The high economic and political capacity of the main competitors in the cereals
trade points to the scope and importance of cereals negotiations. The main competitors
chose different approaches to reach their goals in the negotiations, for example the
American position and policies towards the International Wheat Council (IWC) was a
matter of concern for many participants. In this area issues involving the competition
and market access opportunities in the ex-Soviet Union and Eastern European countries,
in addition to the competition in other major grain markets in the world, mainly those
of developing countries has always been among the controversial cases in GATT negoti-
ations. '

In contrast, the developing countries have had a marginal role in the trade of
cereals, with few exceptions, since their main concern has been to provide for the
essential needs of their own populations. At the same time, owing to the insufficient use
of equipments and application of new techniques, these countries are heavily dependent

on natural elements such as water resources and rainfall, especially in the production
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of key cereals like wheat, barley and maize. In comparison, the industrial countries have
developed their production capacity by using modern techniques and cultivating a higher
percentage of farmlands. Many of the industrial countries have achieved surplus
production and they have considered the developing countries as potential markets for
their surplus cereal exports
(2) Meat products and their unstable import controls

Meat products too required special treatment in the TR negotiations. The lineup
of country interests differed significantly in these products from that of the grain
market. In meat products, the major trading problems arose from more or less
unconventional import restrictions, usually of a quantitative nature resulting in con-
siderable uncertainty for exporters. For it, the US, and the EC along with Canada and
Japan had a portion of the responsibility. Australia and New Zealand were alone among
the developed countries with a strong interest in trade liberalisation in meats, while
Argentina and a number of other developing countries waited on the sidelines.'®

Many developing countries are either important producers and exporters or are
heavily dependent on the imports of meat products. As such they were interested in the
negotiations relating to meat products. Article III of the Agreement relates to
information and market monitoring. This Article relaxes the rule relating to mandatory
information and in that context, industrial and developing countries participants who
were in a position to do so, ’shall consider sympathetically any request to them for
technical assistance’. If the industrial countries are genuinely providing the developing
countries with a permanent support on technical information in agricultural trade issues,
it is a positive step in the right direction.
(3) Arrangement regarding bovine meats

The second arrangement related to bovine meats. Its main purpose was to
promote the expansion, greater liberalization, stabilization and more co-operation in the

international meat and livestock markets. This would evolve by progressive dismantling
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of barriers and restrictions to world trade in bovine meats and large animals. In
accordance with this arrangement, the International Meat Council was set up,'® con-
sisting of all participants in the arrangement for further assistance in this field.

Similar to the previous agreement on dairy products, the Arrangement regarding
bovine meat emphasised the importance of the process of consultation between
participants when problems arise. The International Meat Council will function similarly
to the International Dairy Council and is made up of representatives of all participant
countries.'®

In those years, there has been a tendency among developing countries to participate
more actively in international meat markets; but the Argentinean lesson, being as one
of the first victims of such participation, should be considered.’®® There are some
developing countries who have a potential capacity to produce meat with competitive
prices in comparison with industrial producers, but their main task should be to develop
self-sufficiency in these highly significant commodities.

In addition to some measures on special and differential treatment for developing
countries, the access to information provided within the arrangement could serve as a
basis for market analyses, thus assisting developing countries with their efforts in the
development of production techniques, export facilities, marketing in meat sector. Such
a measure could be an important procedure for assisting many developing countries.
(4) Dairy products

Overproduction of dairy products and the EC’s inability to move this onto the
international markets on the one hand, and the US political will for liberalizing in some
form its own import policies on the other, led to changes in this sector. The Community
approach was to argue for commodity agreements covering butter and milk powder
(which was subject to a gentlemen’s agreement) with an international price range. The
fact was that the introduction of any international agreement in this sector needed to
impose discipline on domestic policies, and specifically on the EC, CAP. It would be

an ambitious attempt to regulate what is probably the least satisfactory of the temperate-
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zone commodity markets.

It is important to note that the developing countries have no direct interests in
dairy negotiations. They more or less rely on their own limited resources; but in the
meantime some of them could be considered as potential markets for the modernised
mass dairy products from industrial countries. A useful assistance to developing
countries would be the use of new techniques in the production and processing of dairy
products. An example of these new techniques is the use of biological methods in the
production of milk and animal output.

a- International Dairy Arrangement'”’

The main objective of the International Dairy Agreement (IDA) was to expand and
liberalise world trade in dairy products under stable market situations, in order,

(a)to expand and liberalize world trade in dairy products; (b) to achieve greater stability
in world trade; (c) to avoid surplus and shortages, under price fluctuations and, more
generally, serious disturbances in world trade; (d) to improve international co-operation
in these areas.

Owing to the highly competitive nature and unstable prices of dairy products
especially in industrialized countries, any agreement in this area was considered of cruc-
ial importance for these countries.'® The scope of coverage of this arrangement related
to fresh and preserved milk and cream, butter, cheese, curd, and casein. The IDA also
established an International Dairy Council aiming for consultations, information
gathering, and the probable extension of coverage to other dairy products. Consequently,
the IDA initiated three protocols for fixing minimum export prices, to which adherence
was to be on voluntary basis; the three were :

a)- the Protocol Regarding Certain Milk Powders. b)- the Protocol Regarding Milk Fat,
c)- the Protocol Regarding Certain Cheeses.

Developing countries have little general interest in dairy product trade since most
are not able to fulfil their own internal market needs. Some of the industrial countries

have emerged in recent decades as mass importers of dairy products.This area may be of
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particular importance to industrial countries; but they are always looking for potential
markets in the developing world to dispose of their surpluses of dairy products.

(5) Bilateral agricultural agreements

The bilateral agreements dealing with agricultural commodities are quite
substantial. In the present Section some of those dealing with non-tariff measures will
be discussed. It is interesting to note that the US is a party to all the eighteen
arrangements. In comparison, the EC is a party to only five of them, but both of them
are principal players to these agreements.

The question is: why are these two trading blocs are always partners to these
agreements? The answer lies in their dominant power, especially during the 1970’s,
together with their international trade policies designed to secure sales of enormous
exports with hardly any imports of agricultural commodities. The sheer number of these
agreements, especially on the US side, is an indication that there should have been a
change of US policy in comparison to earlier rounds. In order to come to a conclusion
on this point, we need to draw our attention to the circumstances in which these
agreements were negotiated and the underlying benefits of these agreements to the US
economy and its prospective counterparts .

1 - Agreement between the US and EC on Cheeses. '

2 - Agreement between the US and EC on Poultry. '°

3 - Agreement between the US and EC on Rice . '

4 - Agreement between the US and EC concerning High Quality Beef.'"

5 - Agreement between the US and EC on Fresh, Chilled and Frozen Beef.'”
6 - Agreement between the US and Switzerland on Cheeses.'"

7 - Agreement between the US and Switzerland concerning trade on Beef.'”
8 - Agreement between the US and Austria on Agricultural Products.''®
9 - Agreement between the US and Finland Concerning Cheeses.'"”

10- Agreement between the US and Argentina on agricultural products. '

11- Agreement between the US and Australia on agricultural products.'"

12- Agreement between the US and Israel on tariffs and agricultural products.'®























































































































































































































































































































































































































































































































































































































































































































































































































































































