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1. T H E  F I R M ,  M O T I V A T I O N S  F O R  M E R G E R  A N D  1 9 9 2

T h i s  c h a p t e r  is c o n c e r n e d  to g i v e  a v i e w  of a 13 r g e 
w e s t e r n  f i r m ,  its m o t i v a t i o n s  f o r  m e r g e r  a t  a n y  g i v e n  
time, a n d  t h e  a c t i o n s  of t h i s  t y p e  of f i r m  u n d e r  t h e
e x c e p t i o n a l  c i r c u m s t a n c e s  of a m e r g e r  w a v e . 1

T h e  f i r m

T r a d i t i o n a l  c l a s s i c a l  e c o n o m i c  t h e o r y  r e g a r d e d  th e  
f i r m  a s  a f i x e d  c o n c e p t ,  so  t h a t  a s i n g l e  t h e o r e t i c a l  
m o d e l  s u f f i c e d  to c o v e r  all c a s e s .  T h i s  m o d e l  h a d  its
u s e f u l n e s s  w h e n  t h e  i n d i v i d u a l  e n t r e p r e n e u r / s i n g i e  
p r o d u c t  f i r m  w a s  t h e  n o r m .  G r o w t h  in s c a l e ,  t h e  m e r g e r  of 
c o r p o r a t e  o r g a n i s a t i o n s  a n d  m u l t i p r o d u c t  c o n g l o m e r a t e s
h a v e  m a d e  it i n c r e a s i n g l y  i r r e l e v a n t .  M a n y  a t t e m p t s  h a v e
b e e n  m a d e  to  p r o d u c e  a t h e o r y  w h i c h  m o r e  c l o s e l y
c o r r e s p o n d s  to  m o d e r n  e c o n o m i c  r e a l i t y .  O n e  of t h e s e  is 
t h a t  p r o p o u n d e d  by G a l b r a i t h  w h o  b e l i e v e s  t h a t  t h e r e  is 
no s u c h  t h i n g  a s  a f i r m .  R a t h e r ,  t h e r e  a r e  s e v e r a l  k i n d s  
of f i r m s  l i n k e d  o n l y  b y  t h e  f a c t o r  of t h e i r  c o m m o n  legal 
f r a m e w o r k . 2 A n  e x a m p l e  of c l a s s i f i c a t i o n  of f i r m s  is
f o u n d  in t h e  U n i t e d  K i n g d o m  C o m p a n i e s  A c t  1 9 8 5  w h i c h ,  for 
a c c o u n t i n g  p u r p o s e s ,  s e p a r a t e s  f i r m s  i n t o  s m a l l ,  m e d i u m  
a n d  l a r g e . 1 T h e  f i r m  w h i c h  is to b e  t h e  s u b j e c t  of t h i s  
t e x t  is a l a r g e  f i rm.

T h e r e  is n o  u n i v e r s a l l y  r e c o g n i s e d  d e f i n i t i o n  of a 
l a r g e  f i r m .  T h e  C o m p a n i e s  A ct, 1985, d e f i n e s  l a r g e  f i r m s  
as h a v i n g  a n  a g g r e g a t e  t u r n o v e r  of o v e r  £ 9 . 6  m i l l i o n ,  
g r o s s  a s s e t s  o v e r  £ 4 . 7  m i l l i o n  a n d  a v e r a g e  w e e k l y
e m p l o y e e s  o v e r  t w o  h u n d r e d  a n d  f i f t y . 4 A f i r m  t h a t
s a t i s f i e s  t w o  o u t  of t h e  t h r e e  c r i t e r i a  is c l a s s e d  as  a 
l a r g e  f i r m  u n d e r  t h e  A c t .  A m o r e  p e r t i n e n t  d e s c r i p t i o n  of 
a l a r g e  f i r m  is a n y  f i r m  t h a t  is s i z e a b l e  e n o u g h  f o r  its



p o t e n t i a l  m e r g e r  a c t i v i t y  to c o m e  w i t h i n  t h e  s c o p e  of 
p u b l i c  law m e r g e r  l e g i s l a t i o n ,  e i t h e r  n a t i o n a l  or 
s u p r a n a t i o n a l .  G e n e r a l l y  s p e a k i n g ,  t h e  p u b l i c  law 
a p p r a i s a l  c r i t e r i a  f o r  m e r g e r  a c t i v i t y  t a k e  i n t o  a c c o u n t  
a f a c t o r  n o t  i n c l u d e d  in t h e  a b o v e  c r i t e r i a ,  t h a t  of 
m a r k e t  s h a r e .  T h e  U n i t e d  K i n g d o m  M o n o p o l i e s  a n d  M e r g e r s  
C o m m i s s i o n ,  a s  p a r t  of its r e f e r r a l  c r i t e r i a ,  e x a m i n e s  
m a r k e t  s h a r e  a n d  g r o s s  a s s e t s .  T h e  m e r g e d  e n t i t y  m u s t ,  
"... s u p p l y  or r e c e i v e  a t  l e a s t  o n e  q u a r t e r  of t h e  g o o d s  
or s e r v i c e s  of a p a r t i c u l a r  d e s c r i p t i o n  s u p p l i e d  in t h e  
U n i t e d  K i n g d o m  or a s u b s t a n t i a l  p a r t  of it . . . " 5

W h i l e  r e c o g n i s i n g  f u l l y  t h a t  t h e  d e s c r i p t i o n  is a n  
a r b i t r a r y  one, for t h e  p u r p o s e s  of t h i s  t e x t  a l a r g e  
f i r m  is o n e  w h o s e  m e r g e r  a c t i v i t y  w o u l d  c o m e  w i t h i n  t h e  
s c o p e  of E C  n a t i o n a l  or s u p r a n a t i o n a l  a u t h o r i t i e s .  It is 
w o r t h w h i l e  a c c e p t i n g  s u c h  a n  i m p r e c i s e  s t a n d a r d  a s  a
l a r g e  f i r m  p o s s e s s e s  s e v e r a l  c h a r a c t e r i s t i c s ,  a n y  or all 
of w h i c h  c a n n o t  be  g u a r a n t e e d  to e x i s t  in a f i r m  of
l e s s e r  si z e .

T h e  m a j o r i t y  of l a r g e  f i r m s  a r e  r u n  b y  a m a n a g e m e n t
s t r u c t u r e  r a t h e r  t h a n  b y  a n  i n d i v i d u a l .  L a r g e  t e n d s  to
i m p l y  a w i d e  v a r i e t y  of t a s k s  a n d  r e s p o n s i b i l i t i e s .  In 
m a n y  c a s e s  t h e s e  t a s k s  w i l l  be of a c o m p l e x  n a t u r e  a n d  
t h e  r e s p o n s i b i l i t i e s  w e i g h t y .  If so, t h e n  n o  s i n g l e  
i n d i v i d u a l  c a n  h a v e  t h e  m u l t i p l e  e x p e r t i s e  to t a k e  all 
n e c e s s a r y  d e c i s i o n s . 6 A f u r t h e r ,  m o r e  p r o s a i c ,  f a c t o r  
w h i c h  m i l i t a t e s  a g a i n s t  a n  i n d i v i d u a l  r u n n i n g  a l a r g e  
f i r m  is t h e  f a c t  t h a t  o n e  p e r s o n  c a n  o n l y  p e r f o r m  a g i v e n  
n u m b e r  of t a s k s  in a g i v e n  t i m e .  A n  i n d i v i d u a l  is 
t h e r e f o r e  i n c a p a b l e  of r u n n i n g  a l a r g e  f i r m  in a p r o p e r  
m a n n e r .

H o w e v e r ,  t h e  a g e  of th e  h i g h  p r o f i l e  b u s i n e s s p e r s o n



is n o t  o v e r .  S o m e  p e o p l e  in p o s i t i o n s  of h i g h  
r e s p o n s i b i l i t y  d o  c o n t r i b u t e  m o r e  to t h e i r  f i r m s  t h a n  
o t h e r s .  T o  s o m e  e x t e n t ,  t h e r e f o r e ,  t h e  v a l u e  a n d  
r e p u t a t i o n  of t h e  f i r m  is c o r r e l a t e d  w i t h  t h a t  of t h e  
p e r f o r m a n c e  a n d  r e p u t a t i o n  of a p a r  t i c u l a r  p e r s o n .

W h e r e  t h e  l a r g e  f i r m  is r u n  b y  a m a n a g e m e n t
s t r u c t u r e ,  r a t h e r  t h a n  a n  i n d i v i d u a l ,  it c a n  be  d e s c r i b e d  
a s  a m a t u r e  f i r m .  T h e  m a t u r e  f i r m  is o n e  t h a t  h a s  b e e n  in 
e x i s t e n c e  l o n g  e n o u g h  f o r  p o w e r  to h a v e  p a s s e d  f r o m  t h e  
i n d i v i d u a l  to a m a n a g e m e n t  t e a m .  B y  c o n t r a s t ,  t h e
e n t r e p r e n e u r i a l  f i r m  is o n e  w h e r e  a n  i n d i v i d u a l  is in 
c h a r g e . 7 T h e  l a r g e  e n t r e p r e n e u r i a l  f i r m  is m o s t  l i k e l y  to 
b e  a  f i r m  w h i c h  h a s  e x p e r i e n c e d  r a p i d  g r o w t h  b u t  s t i l l  
r e t a i n s  its o r i g i n a l  m a n a g e m e n t  p a t t e r n .  In m o s t ,  t h o u g h  
n o t  a l l ,  c a s e s  t h e  i n d i v i d u a l  h a s  a l a r g e ,  or  a
c o n t r o l l i n g ,  i n t e r e s t  in t h e  e n t r e p r e n e u r i a l  fir m .

T h e  d i f f e r e n c e s  b e t w e e n  t h e  t w o  a r e  in t h e i r
b u s i n e s s  a i m s .  T h e  m a t u r e  firm, as w i l l  be s h o w n ,  t e n d s
to h a v e  a d i f f e r e n t  s e t  of b u s i n e s s  a i m s  f r o m  t h e
e n t r e p r e n e u r i a l  firm, w h i c h  is m o r e  c l o s e l y  r e l a t e d  to 
t h e  t h e o r e t i c a l  m o d e l  of t h e  f i r m  a s  a p r o f i t  m a x i m i s e r . 8 
A s  B u r n i n g h a m  n o t e d ,  "... a l a r g e  m o d e r n  c o r p o r a t i o n  m a y
h a v e  s e v e r a l  o b j e c t i v e s  r a t h e r  t h a n  t h e  s i n g l e  o n e  of
p r o f i t  m a x i m i s a t i o n .  1,5 In t e r m s  of n u m b e r s  t h e  m a t u r e  
f i r m  n o w  d o m i n a t e s  t h e  i n d u s t r i a l  l a n d s c a p e . 10

T h e  a i m s  of t h e  l a r g e  m a t u r e  f i r m  t h e s e  s h o u l d  be 
d i s t i n g u i s h e d  f r o m  t h e  b u s i n e s s  p l a n  of t h e  f i r m . 11 T h e  
b u s i n e s s  p l a n  of t h e  f i r m  is t h a t  w h i c h  is e m p l o y e d  to
k e e p  t h e  f i r m  r u n n i n g  on a c o n t i n u i n g  b a s i s .  It is
i n s t r u m e n t a l  r a t h e r  t h a n  s u b s t a n t i v e  a n d  c a n  t h u s  b e  s a i d  
to b e  o n  a l o w e r  level t h a n  t h e  a i m s  of t h e  f i r m .
F u r t h e r ,  a i m s  a r e  c o m m o n  to m o s t  f i r m s ,  w h i l s t  t h e r e  a r e



4

3 v a s t  n u m b e r  of p e r m u t a t i o n s  p o s s i b l e  a m o n g s t  b u s i n e s s  
plans.

T h e  l o g i c a l  p r i m a r y  a i m  for t h e  l a r g e  m a t u r e  f i r m
is s u r v i v a l .  T h i s  a i m ,  w h i l e  c o m p r e h e n s i b l e  a s  s u c h ,  is
c a p a b l e  of a m o r e  p r e c i s e  d e f i n i t i o n .  T h e  m o s t
f u n d a m e n t a l  m e a n i n g  of s u r v i v a l  is t h e  c o n t i n u e d  
e x i s t e n c e  of t h e  f i r m .  B o t h  D r u c k e r  a n d  G a l b r a i t h  h a v e  
w r i t t e n  t h a t  t h i s  is t h e  p r e d o m i n a n t  a i m  of t h e  f i r m . 12 
D o n a l d s o n  a n d  L o r s c h  f o u n d  t h e  l o n g  t e r m  c o r p o r a t e
s u r v i v a l  of t h e  f i r m  to b e  a goal e m p h a s i s e d  b y  t h e  
l e a d e r s  of l a r g e  f i r m s . 13 S l o m a n  n o t e d ,  " A i m i n g  for
p r o f i t s ,  s a l e s ,  s a l a r i e s ,  p o w e r ,  e tc. w i l l  b e  u s e l e s s  if 
t h e  f i r m  d o e s  n o t  s u r v i v e ! ” 14 F o r  a l a r g e  m a t u r e  fir m ,  
o p e r a t i n g  in a c o m p a r a t i v e l y  s t a b l e  m a r k e t ,  t h e
a c c o m p l i s h m e n t  of t h i s  p r i m a r y  a i m  is r e l a t i v e l y  s i m p l e .

In g e n e r a l ,  t h e  m a j o r i t y  of l a r g e  f i r m s  d o  n o t  l o s e  
m o n e y . 15 If, t h e r e f o r e ,  f i r m s  a r e  a l r e a d y  l a r g e ,  t h e y
n e e d  n o t  e x p e n d  t h e  g r e a t e r  p a r t  of t h e i r  e n e r g y  in
e v o l v i n g  a s t r a t e g y  f o r  d y n a m i c  g r o w t h  to t h e  p o i n t  w h e r e
t h e y  a r e  l a r g e  e n o u g h  to a f f e c t  t h e  m a r k e t . I n s t e a d ,  t h e y  
w i l l  t e n d  to f o l l o w  a m o r e  p a s s i v e  c o u r s e  of a c t i o n .  T h i s  
w i l l  c o n s i s t  of m a i n t e n a n c e  of t h e  e x i s t i n g  s i z e  of t h e
f i r m  c o u p l e d  w i t h  a s t e a d y  a n d  s u s t a i n a b l e  r a t e  of 
g r o w t h .  S u c h  o b j e c t i v e s  m a y  s e e m  c o n t r a d i c t o r y  b u t  g r o w t h
is, in f a c t ,  t h e  b e s t  p r o t e c t i o n  a g a i n s t  s h r i n k a g e . 16
G r o w t h  b e y o n d  t h i s  t a r g e t ,  h o w e v e r ,  is n o t  a p r i m a r y  a i m  
of t h e  f i r m  a n d  t h u s  w i l l  be u n d e r t a k e n  o n l y  if it c a n  be 
d o n e  a t  m i n i m u m  ris k .

A f u r t h e r  d e f i n i t i o n  of s u r v i v a l  is s u r v i v a l  as  a n  
i n d e p e n d e n t  e n t i t y .  W i t h  b u s i n e s s  b e c o m i n g  e v e r  m o r e  
c o m p e t i t i v e  a n d  i n c r e a s i n g l y  b e i n g  c o n d u c t e d  o n  a g l o b a l  
s c a l e  t h e r e  a r e  v e r y  f e w  f i r m s  for w h o m  t h i s  is n o t  a



real p r o b l e m .  A 1 9 9 0  M O R I  s u r v e y  of 2 0 0  s e n i o r  m a n a g e r s  
d r a w n  a t  r a n d o m  f r o m  a l i s t  of t h e  t o p  1 , 0 0 0  U n i t e d  
K i n g d o m  c o m p a n i e s  f o u n d  t h a t  m o r e  t h a n  a t h i r d  l i s t e d  
f e a r  of h o s t i l e  t a k e o v e r  a s  o n e  of t h e i r  g r e a t e s t  
c o n c e r n s . 17 S t r a t e g i e s  r e l a t i n g  to f i n e - t u n i n g  th e  
p e r f o r m a n c e  of t h e  f i r m  a s  a d e f e n c e  a g a i n s t  p o t e n t i a l  
(as opposed. to  a c t u a l )  m e r g e r  b i d s  m a y  t h u s  f o r m  a 
c o n t i n u o u s  p a r t  of t h e  p l a n n i n g  of t h e  f i r m . 18

It is a r g u e d  t h a t  a s e c u r e  a n d  c o n s i s t e n t  r i s e  in 
e a r n i n g s ,  t h a t  is, t h e  c o n s t a n t  a c h i e v e m e n t  of an 
a c c e p t a b l e  or s a t i s f a c t o r y  lev e l  of e a r n i n g s ,  c o u p l e d  
w i t h  a p r o g r e s s i v e  r i s e  in t h e  d i v i d e n d  r a t e  is t h e  b e s t  
d e f e n c e  a g a i n s t  t h e  d a n g e r  of a p o t e n t i a l  m e r g e r  b i d . 19 
T h e  p r o b l e m  is t h a t ,  e v e n  w i t h  t h i s  o p t i m u m  d e f e n c e  
a g a i n s t  p o t e n t i a l  m e r g e r ,  t h e  a t t a c k  m a y  s t i l l  c o m e .  If 
so, f i r m s  m a y  t r y  o t h e r  d e f e n s i v e  m e a s u r e s  w i t h  r e g a r d  to 
p e r f o r m a n c e .  O n e  d e f e n c e  t h a t  m i g h t  s e e m  p l a u s i b l e  is to 
tr y  to i n c r e a s e  p r o f i t s  r a d i c a l l y .  H o w e v e r ,  s e e k i n g  t h e  
m a x i m u m  p o s s i b l e  level of e a r n i n g s  a s  a d e f e n c e  a g a i n s t  
p o s s i b l e  m e r g e r  is n o t  a s o u n d  s t r a t e g y  to f o l l o w :  th e
m a x i m i s a t i o n  of r e v e n u e  m a y  i n c r e a s e  t h e  r i s k  of l o s s . 20 
A n y  a t t e m p t  to r a i s e  p r o f i t s  a p p r e c i a b l y  in t h e  s h o r t  
t e r m  m a y  w e l l  h a v e  a s  its d o w n s i d e  a n  i n c r e a s e d  
p o s s i b i l i t y  of l oss if t h e  s t r a t e g y  f a i l s .  As S c h e r e r  a n d  
R o s s  s t a t e d ,  "If r i s k y  d e c i s i o n s  t u r n  o u t  b a d l y  
s t o c k h o l d e r s  l o s e  t h e i r  a s s e t s  a n d  m a n a g e r s  t h e i r  
iotas, "2 1

In f a c t ,  it m a y  be q u e s t i o n e d  if a n y  d e f e n c e  b a s e d  
on  t r y i n g  to i m p r o v e  t h e  p e r f o r m a n c e  of t h e  f i r m  is 
w o r t h w h i l e .  If a f i r m  h a s  a p o o r  g r o w t h  r a t e  w i t h  
m e d i o c r e  p r o f i t s  a n d  low d i v i d e n d s  it w i l l  a l m o s t  
c e r t a i n l y  a t t r a c t  a b i d  f r o m  a n o t h e r  f i r m .  T h e  a t t r a c t i o n  
m a y  b e  t h a t  b i d d e r s  f e e l  t h e y  c o u l d  r e v i t a l i s e  t h e  a i l i n g



f i r m .  A l t e r n a t i v e l y ,  t h e y  m a y  w i s h  to b r e a k  u p  t h e  f i r m  
a n d  s e l l  o f f  its a s s e t s .  W h a t e v e r  t h e  i n t e n t i o n s  of 
b i d d e r s ,  t h e  s h a r e h o l d e r s  of t h e  t a r g e t  f i r m  m a y  n e e d
v e r y  l i t t l e  p e r s u a s i o n  to sel l .

T h e  f i r m  w i t h  s t e a d y  g r o w t h ,  r i s i n g  e a r n i n g s  a n d  
p r o g r e s s i v e  i n c r e a s e s  in d i v i d e n d s  is, h o w e v e r ,  a n  e v e n  
m o r e  a l l u r i n g  p r i z e .  T h e  l a r g e  s i z e  of t h e  t a r g e t  f i r m  
a n d  its c o n s e q u e n t  h i g h  p r i c e  is n o t  t h e  d e t e r r e n t  it
o n c e  w a s .  In all p r o b a b i l i t y ,  if t h e  p r e d a t o r  h a s  t h e  
f u n d s  to o f f e r  t h e  s h a r e h o l d e r s  a n  a t t r a c t i v e  p r i c e ,  in 
m o n e y ,  s h a r e s ,  or a c o m b i  n a t  io n  of b o t h ,  t h e n  t h e  b i d  
s h o u l d  s u c c e e d .  In t h e  e n d  t h e  p r o f i t  m o t i v e  t e n d s  to 
o u t w e i g h  al l  o t h e r  c o n s i d e r a t i o n s  fo r  t h e  s h a r e h o l d e r s .  
As H i l 1 S a m u e l  n o t e d ,  " E v e n  t h e  b e s t  p r e p a r e d  d e f e n c e  c a n  
s o m e t i m e s  f a c e  o v e r w h e l m i n g  o d d s .  In t h e  R o w n t r e e s  c a s e ,  
N e s t  l e ’ s c h e q u e b o o k  w a s  so l a r g e  ... t h e r e  w a s  r e l a t i v e l y  
l i t t l e  t h e  m a n a g e m e n t  c o u l d  d o  e x c e p t  a t t e m p t  to r a i s e  
t h e  pr i c e . " 2 2

T h i s  v i e w p o i n t ,  t h a t  t h e r e  is n o t h i n g  to b e  d o n e  in 
t h e  w a y  of d e f e n c e  a g a i n s t  p o s s i b l e  m e r g e r  b y  w a y  of 
a l t e r i n g  t h e  p e r f o r m a n c e  of t h e  f i r m ,  is, h o w e v e r ,  t o o
p e s s i m i s t i c .  In th e  m a j o r i t y  of c a s e s ,  t h e  d e c i s i o n  t h e
s h a r e h o l d e r s  h a v e  to m a k e  a b o u t  w h e t h e r  or n o t  to s e l l  is 
l e s s  c l e a r c u t .  T h e r e  is s t i l l  a n  e l e m e n t  of j u d g e m e n t  as 
r e g a r d s  t h e i r  d e c i s i o n .  In p r a c t i c e  t h i s  m e a n s  t h a t  the 
p e r f o r m a n c e  of t h e  f i r m  o v e r  t h e  l a s t  s e v e r a l  y e a r s  w i l l  
b e  s u b j e c t e d  to t h e  c l o s e s t  s c r u t i n y .

T h u s ,  t h e  o p t i m u m  d e f e n s i v e  s t r a t e g y  p r e v i o u s l y  
o u t l i n e d  is w o r t h  a d h e r i n g  to. A s e c u r e ,  a c c e p t a b l e  or 
s a t i s f a c t o r y  l e vel of e a r n i n g s  c o u p l e d  w i t h  a p r o g r e s s i v e  
r i s e  in t h e  d i v i d e n d  r a t e  w i l l  n o t  g u a r a n t e e  t h e  f i r m  
c o n t i n u e d  i n d e p e n d e n c e ,  b u t  it r e p r e s e n t s  t h e  b e s t



p r a c t i c a l  c h a n c e  of d o i n g  so w h e r e  t h e r e  is s t i i l  a n
e l e m e n t  of d e c i s i o n  in t h e  q u e s t i o n  f a c i n g  t h e
s h a r e h o l d e r s .  F u r t h e r ,  if t h e r e  h a s  b e e n  a n y  m a r k e d
d e v i a t i o n  f r o m  t h i s  p a r a m o u n t  d e f e n s i v e  p o s i t i o n ,  t h e n  
t h e  s h a r e h o l d e r s  d e c i s i o n  w ill be e a s i e r  to m a k e  a n d  w i l l  
p r o b a b l y  r e s u l t  in t h e i r  r e s o l v i n g  to s ell t h e i r  s h a r e s .

T h i s  r a i s e s  t w o  p r o b l e m s  in p a r t i c u l a r  fo r  a n y  f i r m  
w h i c h  m a y  s e e  m e r g e r  as a p e r e n n i a l  t h r e a t .  T h e  f i r s t  is
t h a t  t h e  o p t i m u m  d e f e n s i v e  p o s t u r e  is e x t r e m e l y
d i f f i c u l t  to a c h i e v e  a n d  to s u s t a i n  in p r a c t i c e  in a
v o l a t i l e  b u s i n e s s  e n v i r o n m e n t .  S e c o n d ,  it m a y  be t h a t ,  
f o r  p e r f e c t l y  s o u n d  b u s i n e s s  r e a s o n s ,  a f i r m  w i s h e s  to 
p u r s u e  a d i f f e r e n t  s t r a t e g y .  A n  e x a m p l e  of t h i s  s e c o n d  
p r o b l e m  is w h e r e  a f i r m  w i s h e s  t o ’e n t e r  f o r e i g n  m a r k e t s  
a n d  e m b a r k s  o n  a c o s t l y  e n t e r p r i s e  to e s t a b l i s h  its 
b r a n d s  t h e r e .  It m a y  feel t h a t  t h e  l o n g  t e r m  b e n e f i t s  
o u t w e i g h  a n y  s h o r t  t e r m  p r o f i t  a n d  d i v i d e n d  d e f i c i e n c i e s  
S h a r e h o l d e r s ,  p a r t i c u l a r l y  i n s t i t u t i o n a l  s h a r e h o l d e r s ,  
m a y  t a k e  a m o r e  c o n t e m p o r a r y  vie w .

T h e  f i r m ,  of c o u r s e ,  h a s  o t h e r  a m b i t i o n s .  N e x t  in 
i m p o r t a n c e  to a c t u a 1 s u r v i v a l  is a u t o n o m y . T h i s  is t h e
d e s i r e  of t h e  m a n a g e m e n t  to e v o l v e  its c o r p o r a t e
s t r a t e g y  f r e e ,  as f a r  as p o s s i b l e ,  f r o m  all o u t s i d e
i n t e r f e r e n c e .  S u c h  i n t e r f e r e n c e  m a y  c o m e  f r o m  g o v e r n m e n t ,  
i n t e r n a t i o n a l  o r g a n i s a t i o n s  s u c h  a s  t h e  EC, f i n a n c i a l
i n s t i t u t i o n s  t h a t  l e n d  th e  f i r m  m o n e y  a n d  it s  o w n  
s h a r e h o 1d e r s .

A n  a c c e p t a b l e  or s a t i s f a c t o r y  level of e a r n i n g s  is 
t h e  b e s t  p r o t e c t i o n  a g a i n s t  t h e  i n t e r f e r e n c e  of f i n a n c i a l  
i n s t i t u t i o n s  a n d  s h a r e h o l d e r s .  T h e  p h r a s e  ’m i n i m u m  l e vel 
of e a r n i n g s ’ is u s e d  b y  G a l b r a i t h  to m a k e  c l e a r  t h e
s e p a r a t i o n  of t h i s  c o n c e p t  f r o m  t h a t  of p r o f i t
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m a x i m i s a t i o n .  E c o n o m i c  t h e o r y ,  h o w e v e r ,  u s e s  t h e  t e r m
’ p r o f i t  s a t i s f i c i n g ’ w h i c h  S l o m a n  d e f i n e d  as b e i n g ,  
" W h e r e  d e c i s i o n  m a k e r s  in a f i r m  a i m  for a t a r g e t  level 
of p r o f i t  r a t h e r  t h a n  t h e  a b s o l u t e  m a x i m u m  l e v e l . " 23 A 
m i n i m u m  or t a r g e t  l e v e l  of e a r n i n g s  s i g n i f i e s  e a r n i n g s  
l a r g e  e n o u g h  to s a t i s f y  t h e  r e a s o n a b l e  e x p e c t a t i o n s  of 
s h a r e h o l d e r s  a n d  p r o v i d e  s u f f i c i e n t  s a v i n g s  to k e e p  
c a p i t a l  b o r r o w i n g  to as low a level as p r a c t i c a b l e .
E a r n i n g s  a b o v e  t h i s  m i n i m u m  l e vel a d d  l i t t l e ,  if 
a n y t h i n g ,  to t h e  p r o t e c t i o n  of a u t o n o m y . 24

T h e  c l a i m  t h a t  f i r m s  a r e  b e s t  s e r v e d  by s e e k i n g ,  a n d  
a c t u a l  ly do s e e k ,  a m i n i m u m  lev e l  of e a r n i n g s  r a t h e r  t h a n  
p r o f i t  m a x i m i s a t i o n  d o e s  n o t  a c c o r d  w i t h  m a i n s t r e a m
e c o n o m i c  t h e o r y .  T h e r e  is, n o n e t h e l e s s ,  a c a s e  to b e  m a d e  
for t h i s  c l a i m .  As S l o m a n  n o t e d ,  " T h e  t h e o r y  of p r o f i t  
m a x i m i s a t i o n  c a m e  u n d e r  i n c r e a s i n g  a t t a c k  d u r i n g  the 
1 9 5 0 s  a n d  1 9 6 0 s ,  w h e n  a w h o l e  r a n g e  of n e w  a n d  a l t e r n a t e  
t h e o r i e s  w e r e  d e v e l o p e d .  T h e  c o m m o n  e l e m e n t  of t h o s e  
t h e o r i e s  w a s  t h e  r e p l a c e m e n t  of p r o f i t  m a x i m i s a t i o n  by  
p r o f i t  c o n s t r a i n t . ” 25 N o r  h a s  t h e r e  b e e n  a n y  let u p  in 
t h e  c o u n t e r - a t t a c k  u n t i l  t h e  p r e s e n t  day. S c h e r e r  a n d
R o s s  w r o t e  in 199 0 ,  " H o w e v e r ,  t h e  p r o f i t  m a x i m i s a t i o n
a s s u m p t i o n  h a s  b e e n  c h a l l e n g e d  v i g o r o u s l y  o n  s e v e r a l  
f r o n t s .  T h e  a r g u m e n t ,  in b r i e f ,  is t h a t  p r o f i t  
m a x i m i s a t i o n  is a t  b e s t  u n a p p e a l i n g  a n d  at w o r s t  
m e a n i n g l e s s  to b u s i n e s s  d e c i s i o n  m a k e r s  o p e r a t i n g  in a n  
e n v i r o n m e n t  of u n c e r t a i n t y ,  o r g a n i s a t i o n a l  c o m p l e x i t y  a n d  
c o n f l i c t i n g  g o a l s . ” 26

T h e r e  a r e ,  as y e t ,  n o  d e f i n i t i v e  d a t a  as to t h e  
c o r r e c t n e s s  of e i t h e r  v i e w p o i n t .  As S c h e r e r  a n d  R o s s  
n o t e d ,  t h e  e v i d e n c e ,  w h i l e  v o l u m i n o u s ,  is i n c o n c l u s i v e  
a n d  t h e  l a s t  w o r d  h a s  y e t  to b e  u t t e r e d  o n  t h e  p r o f i t  
m a x i m i s a t i o n  c o n t r o v e r s y . 27 H o w e v e r ,  t h e  m i n i m u m  level
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of p r o f i t  t h e o r y  d o e s  s e e m  to r e f l e c t  e c o n o m i c  f a c t .  If 
e v e n  t h e  m a j o r i t y  of l a r g e  f i r m s  w e r e  p r o f i t  m a x i m i s e r s  
t h e r e  w o u l d  b e  l i t t l e  p r o b l e m  in p r e d i c t i n g  t h e  b e h a v i o u r  
of i n d u s t r y .  As t h i s  is c l e a r l y  n o t  t h e  c a s e ,  t h e n  the 
a c t u a l  b e h a v i o u r  of f i r m s  m u s t  f o l l o w  a m o r e  c o m p l e x  
p a 11 e r n .

I r r e s p e c t i v e  of its c o r r e c t n e s s  or  o t h e r w i s e ,  t h e  
v i e w  t h a t  t h e  l a r g e  m a t u r e  f i r m  is n o t  a p r o f i t  
m a x i  m i s e r  h a s  b e e n  a i r e d  s u f f i c i e n t l y  o f t e n  to b e c o m e  
p o p u l a r  p u b l i c  k n o w l e d g e ,  in t h a t  it is r o u t i n e l y  s t a t e d  
in t h e  p r e s s . 28 In f a c t ,  t h e o r y  h a s  c o m e  f u l l  c i r c l e  as 
a c a d e m i c s  a r e  n o w  b e g i n n i n g  to t a k e  n o t e  of p r e s s  
p r o n o u n c e m e n t s  o n  m a x i m i s i n g  p r o f i t s .  A s  S h l i e f e r  a n d  
V i s h n e y  s t a t e d ,  " W h i l e  m a n y  a c a d e m i c  p a p e r s  t e a c h  us t h a t  
s h a r e h o l d e r  a n d  b u s i n e s s  p r e s s u r e  w i l l  s t i l l  f o r c e
m a n a g e r s  to m a x i m i s e  v a l u e ,  t h e  n e w s p a p e r s  r e m i n d  u s  t h a t  
t h i s  is n o t  a l w a y s  t h e  c a s e . " 2 '’

O n  t h e  b a s i s  t h a t  t h e  m a j o r  a i m s  of t h e  f i r m  a r e  
s u r v i v a l  f o l l o w e d  b y  a u t o n o m y ,  o t h e r  a m b i t i o n s  m a y  be 
c o n s  i de  r e d .

G r o w t h  is a p e r e n n i a l  a i m  of t h e  f i r m ,  n o t  o n l y  
b e c a u s e  it is n e c e s s a r y  for s u r v i v a l  of t h e  f i r m ,  b u t
a l s o  b e c a u s e  it is of b e n e f i t  to t h e  m a n a g e m e n t .  D r a y t o n ,  
E m e r s o n ,  a n d  G r i s w o l d ,  a m o n g  o t h e r s ,  h a v e  n o t e d  t h e  
a t t r a c t i o n s  of g r o w t h  f o r  the m a n a g e m e n t . 10 F i r s t ,  a n y  
c o n t r a c t i o n  of t h e  f i r m  w i l l ,  in m o s t  c a s e s ,  m e a n  a
c o n t r a c t i o n  of t h e  m a n a g e m e n t .  S e c o n d .  a n y  g r o w t h  of 
s a l e s  w i l l  h a v e  t h e  p o s i t i v e  e f f e c t  of e x p a n d i n g  t h e  
m a n a g e m e n t ,  r e s u l t i n g  in n e w  job s ,  p r o m o t i o n s ,  i n c r e a s e s  
in s a l a r i e s  a n d  m o r e  p o w e r  a n d  r e s p o n s i b i l i t y . 31 F o r  
t h e s e  r e a s o n s ,  g r o w t h  is a n  i m p o r t a n t  a i m  of t h e  f i r m  a n d  
t h e  m a n a g e m e n t .  G r o w t h  c a n  be s e e n  a s  a c o n t i n u i n g
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t e m p t a t i o n  to t h e  m a n a g e m e n t  a nd, t h e r e f o r e ,  as  a
p e r e n n i a l l y  p o p u l a r  o p t i o n .  It w i l l ,  h o w e v e r ,  s t i l l  b e  
s u b o r d i n a t e  to t h e  a i m  of s e c u r i n g  a m i n i m u m  l e v e l  of 
e a r  n i n g s .

T e c h n i c a l  i n n o v a t i o n  a n d  p r o g r e s s  is a f u r t h e r  g o a l  
of t h e  f i r m .  T h i s  a i m  is a l s o  of b e n e f i t  to  t h e  
m a n a g e m e n t .  It is of d i r e c t  a d v a n t a g e  to t h a t  p a r t  of t h e  
m a n a g e m e n t  e n g a g e d  in t e c h n o l o g i c a l  r e s e a r c h  a n d  
d e v e l o p m e n t  b u t  a l s o  s e r v e s  th e  r e s t  of t h e  m a n a g e m e n t ,  
in t h a t  t e c h n i c a l  i n n o v a t i o n  is a  m a j o r  f a c t o r  in
r e t a i n i n g  e x i s t i n g  c u s t o m e r s  a n d  a t t r a c t i n g  n e w  o n e s .
N e v e r t h e l e s s ,  t e c h n i c a l  i n n o  v a t  ion, in v i e w  of i t s  
r e l a t i v e l y  h i g h  c o s t  a n d  u n c e r t a i n  s u c c e s s ,  is 
s u b o r d i n a t e  to t h e  goal of a c h i e v i n g  a m i n i m u m  l e v e l  of 
e a r n i n g s .

T h i s  v i e w  is s u p p o r t e d  b y  F o s t e r .  W i t h  r e g a r d  t o
f i r m s  h e a v i l y  d e p e n d e n t  on  r e s e a r c h  a n d  d e v e l o p m e n t  h e  
s t a t e d  t h a t ,  " All t h e  e v i d e n c e  p o i n t s  in t h e  s a m e  
d i r e c t i o n :  i n n o v a t i o n  is b e c o m i n g  r u i n o u s l y  e x p e n s i v e ,  
a n d  i n c r e a s i n g l y  d i f f i c u l t  for all b u t  t h e  v e r y  c l e v e r  
a n d  t h e  v e r y  l u c k y  to s u s t a i n . " 32 S c h e r e r  a n d  R o s s  h a v e  
s t a t e d  t h a t ,  in t h e  U n i t e d  S t a t e s ,  "... th e  m o d a l  R&cD 
p r o j e c t  is m o r e  e x p e n s i v e  in c o n s  t a n t - do 1 1ar t e r m s  t h a n  
its c o u n t e r p a r t  t h i r t y  y e a r s  a g o . " 33 T h u s ,  e v e n  f o r  f i r m s  
in i n d u s t r i e s  s u c h  as p h a r m a c e u t i c a l s  or c o m p u t e r s ,  w h e r e  
r e s e a r c h  a n d  d e v e l o p m e n t  is e s s e n t i a l ,  it is c a r r i e d  o u t  
in a n  e v e r  i n c r e a s i n g  s p i r i t  of d e s p e r a t i o n . 34

F o r  f i r m s  in i n d u s t r i e s  w h e r e  r e s e a r c h  is n o t  a n  
a b s o l u t e  n e e d ,  F o s t e r  n o t e d  tha t ,  " M a n y  c o m p a n i e s  a w a y  
f r o m  t h e  l e a d i n g  e d g e  of t e c h n o l o g y  h a v e  a b a n d o n e d  
r e s e a r c h  a l t o g e t h e r :  i t ’ s m o r e  m a c h o  n o w a d a y s ,  a n d
u s u a l l y  m o r e  c o m m e r c i a l l y  r e w a r d i n g  to c o n f i n e  y o u r s e l f



to d e v e l o p m e n t , " 35 T h e  c o m m e r c i a l  a s p e c t  of r e s e a r c h
w a s  a l s o  c o m m e n t e d  u p o n  b y  S c h e r e r  a n d  R o s s  w h o  s t a t e d  
t h a t  h i g h  r i s k  a t t a c h e d  to m a n y  i n d i v i d u a l  c o r p o r a t e  
r e s e a r c h  p r o j e c t s . 36 A s u r v e y  c o m m i s s i o n e d  b y  t h e
C o n f e d e r a t i o n  of B r i t i s h  I n d u s t r y  in 1 9 9 1  n o t e d  B r i t i s h
i n d u s t r y ’ s i n v e s t m e n t  in r e s e a r c h  a n d  d e v e l o p m e n t  h a d
f a l l e n  m a r k e d l y  s i n c e  1 9 6 8 . 37

T h e  m o t i v a t i o n s  f o r  m e r g e r

A n e c e s s a r y  p r e l i m i n a r y  to t h e  e x a m i n a t i o n  of 
m e r g e r  m o t i v a t i o n s  is f o r  b a s i c  t e r m s  to b e  d e f i n e d .  T h e  
t e r m  ’ t a k e o v e r ’ h a s  b e e n  d e f i n e d  b y  W e i n b e r g  a n d  B l a n k  
as  ” ... a t r a n s a c t i o n  or s e r i e s  of t r a n s a c t i o n s  w h e r e b y  a 
p e r s o n  ( i n d i v i d u a l ,  g r o u p  of i n d i v i d u a l s  or c o m p a n y )  
a c q u i r e s  c o n t r o l  o v e r  t h e  a s s e t s  of a c o m p a n y ,  e i t h e r
d i r e c t l y  b y  b e c o m i n g  t h e  o w n e r  of t h e s e  a s s e t s  or 
i n d i r e c t l y  b y  o b t a i n i n g  c o n t r o l  of t h e  m a n a g e m e n t  of t h e  
c o m p a n y . ” 30 T h e  w o r d  ’ t a k e o v e r ’ is n o t  t h e  o n l y  w o r d
t h a t  d e s c r i b e s  t h e  a c t  of o n e  f i r m  o b t a i n i n g  c o n t r o l  of 
a n o t h e r .  S o m e  a u t h o r s  p r e f e r  t h e  t e r m  ’a c q u i s i t i o n ’ 
w h i c h  C h i p l i n  a n d  W r i g h t  u s e  a n d  d e f i n e  as, ” ... a n  a c t  
of m u t u a l  e x c h a n g e  w h e r e b y  t h e  c u r r e n t  o w n e r s  of a 
c o m p a n y  a c c e p t  c a s h ,  s e c u r i t i e s  or s o m e  c o m b i n a t i o n  in 
r e t u r n  f o r  t h e i r  s h a r e s  in t h e  e x i s t i n g  c o m p a n y . ” 39 A 
t a k e o v e r  or a c q u i s i t i o n  is n o t  n e c e s s a r i l y  a h o s t i l e  
act. In f a c t ,  t h e  m a j o r i t y  of s u c h  d e a l s  a r e  a g r e e d .

A n o t h e r  t e r m  r e q u i r i n g  d e f i n i t i o n  is ’m e r g e r . ’ 
’M e r g e r ’ m a y  h a v e  m o r e  t h a n  o n e  m e a n i n g .  F i r s t ,  it is, as 
W e i n b e r g  a n d  B l a n k  w r o t e ,  "... a n  a r r a n g e m e n t  w h e r e b y  t h e  
a s s e t s  of t w o  c o m p a n i e s  b e c o m e  v e s t e d  in, or u n d e r  t h e  
c o n t r o l  of, o n e  c o m p a n y  ( w h i c h  m a y  or m a y  n o t  b e  o n e  of 
t h e  o r i g i n a l  t w o  c o m p a n i e s ) ,  w h i c h  h a s  a s  its 
s h a r e h o l d e r s  a l l ,  or s u b s t a n t i a l l y  a l l ,  t h e  s h a r e h o l d e r s



of t h e  t w o  c o m p a n i e s . ” 40 S e c o n d ,  t h e  w o r d  ’m e r g e r ’ c a n  
a l s o  be u s e d  in a d u a l  s e n s e  to c o v e r  b o t h  m e r g e r s  a n d  
t a k e o v e r s .  In t h i s  t e x t  t h e  w o r d  m e r g e r  is u s e d  in 
p r e f e r e n c e  to u s i n g  t w o  w o r d s  ’m e r g e r  or t a k e o v e r , '  T h u s  
’m e r g e r , ’ u n l e s s  s p e c i f i c a l l y  e x e m p t e d ,  w i l l  a l w a y s  be 
u s e d  in its d u a l  s e n s e  of m e r g e r  or t a k e o v e r .  T h e  w o r d  
’ t a k e o v e r ’ w i l l  o n l y  b e  u s e d  to d e p i c t  a n  a c t u a l  or
t h e o r e t i c a l  s p e c i f i c  i n s t a n c e  of t a k e o v e r .

T o  d e s c r i b e  t h e  f i r m s  i n v o l v e d  in m e r g e r  t h e  w o r d s  
’p r e d a t o r ’ a n d  ’ t a r g e t ’ w i l l  b e  u s e d .  A p r e d a t o r  f i r m  is 
t h e  i n i t i a t o r  of a m e r g e r  a n d  a t a r g e t  f i r m  is t h e  
o b j e c t  of a t t e n t i o n .

All t h e  a b o v e  d e f i n i t i o n s  h a v e  n o  l e g a l  s i g n i f i c a n c e  
a n d  a r e  g i v e n  o n l y  f o r  e x p l a n a t o r y  p u r p o s e s .  In
p a r t i c u l a r ,  t h e  t w o  d e f i n i t i o n s  of t a k e o v e r  a r e  g i v e n  as 
t h e y  c o m p l e m e n t  e a c h  o t h e r ,  W e i n b e r g  a n d  B 1a n k  s t r e s s e d  
t h e  a c q u i s i t o r i a  1 a s p e c t s  of t h e  t r a n s a c t i o n  w h i l e  
C h i p l i n  a n d  W r i g h t  a d d e d  a n e c e s s a r y  b a l a n c e  b y  p o i n t i n g  
o u t  t h e  g a i n s  to t h e  o w n e r s  of t h e  t a r g e t  f i r m .

A f u r t h e r  n e c e s s a r y  p r e l i m i n a r y  is t h e
c l a s s i f i c a t i o n  of m e r g e r  i n t o  s p e c i f i c  t y p e s .

A h o r i z o n t a l  m e r g e r  t a k e s  p l a c e  w h e r e  t w o  f i r m s  
p r o d u c i n g  e s s e n t i a l l y  t h e  s a m e  p r o d u c t  or s e r v i c e s  j o i n
t o g e t h e r ,  A m e r g e r  w o u l d  a l s o  b e  c l a s s i f i e d  a s  h o r i z o n t a l
w h e r e  t h e  p r o d u c t s  or s e r v i c e s  of t h e  t w o  f i r m s ,  t h o u g h
d i s s i m i l a r ,  c o m p e t e  d i r e c t l y  w i t h  e a c h  o t h e r .

A v e r t i c a l  m e r g e r  o c c u r s  w h e r e  o n e  of t h e  f i r m s  
i n v o l v e d  is a n  a c t u a l  or p o t e n t i a l  s u p p l i e r  of g o o d s  a n d  
s e r v i c e s  to th e  o t h e r .  In e s s e n c e ,  t h e  t w o  f i r m s  a r e  b o t h  
p r o d u c i n g  t h e  s a m e  s e r v i c e s  or g o o d s  b u t  a t  d i f f e r e n t



s t a g e s  in t h e  s u p p l y  c h a i n .  T h e  e n d  p r o d u c t ,  w h i c h  c a n  be  
e i t h e r  a g o o d  or a s e r v i c e ,  is d e p e n d e n t  o n  b o t h  f i r m s .  
T h e  c a r  i n d u s t r y ,  f o r  e x a m p l e ,  r e l i e s  u p o n  d i s t r i b u t o r s  
a s  w e  1 1 as m a n u f a c t u r e r s .  A f i r m  w i t h i n  t h e  s u p p l y  c h a i n  
m a y  m o v e  e i t h e r  f o r w a r d s  or b a c k w a r d s .  If t h e  c a r  
p r o d u c i n g  f i r m  m e r g e d  w i t h  a c o m p o n e n t  s u p p l i e r  it w o u l d  
b e  m o v i n g  b a c k w a r d s .  C o n v e r s e l y ,  if it m e r g e d  w i t h  a 
d i s t r i b u t o r ,  t h e  f i r m  w o u l d  be  m o v i n g  f o r w a r d s .

A c o n g l o m e r a t e  m e r g e r  t a k e s  p l a c e  w h e n  t w o  f i r m s  n o t  
i n v o l v e d  e i t h e r  h o r i z o n t a l l y  or v e r t i c a l l y  m e r g e .  In 
p r a c t i c e ,  h o w e v e r ,  t h e r e  is u s u a l l y  s o m e  o v e r l a p  b e t w e e n  
t h e  f i r m s .  T h i s  m a y  r e l a t e  to f a c t o r s  s u c h  as  p r o d u c t i o n ,  
m a r k e t i n g ,  r e s e a r c h  a n d  d e v e l o p m e n t  or t e c h n o l o g y .  As 
s o m e  f o r m  of o v e r l a p  t e n d s  to b e  t h e  n o r m ,  m e r g e r s  
o u t w i t h  t h i s  n o r m  a r e  d i s t i n g u i s h e d  b y  t h e  s p e c i f i c  
t i t l e ,  p u r e  c o n g l o m e r a t e  m e r g e r s .

N o  l i s t  of i n d i v i d u a l  g r o u n d s  f o r  s e e k i n g  m e r g e r  c a n  
b e  r e g a r d e d  a s  e x h a u s t i v e . 41 O n  t h e  b a s i s  of s u c h
e v i d e n c e  as e x i s t s ,  h o w e v e r ,  t h e  f o l l o w i n g  i n d i v i d u a l  
r e a s o n s  m a y  s e r v e  a s  a c o r e  fo r  a n a l y s i s .  D r a y t o n ,  
E m e r s o n ,  a n d  G r i s w o l d  h a v e  n o t e d  a t o t a l  of t w e n t y - s i x  
i n d i v i d u a l  r e a s o n s  f o r  m e r g e r :

A . F i n a n c i a l  R e a s o n s  1. E x p l o i t  a n  o p p o r t u n i t y  2. 
A v o i d  t h e  r i s k  of i n t e r n a l  d e v e l o p m e n t  p r o g r a m s  3. 
U s e  i d l e  c a p i t a l  4. T a k e  a d v a n t a g e  of a t a x  loss, 
i.e., s e c u r e  o n e  or a p p l y  a n  e x i s t i n g  o n e  5. 
I n c r e a s e  m a r k e t  v a l u e  of s t o c k  6. E f f e c t  m o r e  r a p i d  
g r o w t h  7. I m p r o v e  o n  p r o f i t  level or t r e n d  in 
p r e s e n t  b u s i n e s s  8. S e c u r e  a s o u r c e  of c a p i t a l  9. 
S p r e a d  t h e  b u s i n e s s  r i s k  10. P r o v i d e  a m a r k e t  f o r  
stock
B. O p e r a t i n g  R e a s o n s  1. I m p r o v e  o n  v o l u m e  l e v e l  or 
t r e n d  in t h e  p r e s e n t  b u s i n e s s  2. O f f s e t  s e a s o n a l  or



c y c l i c a l  f l u c t u a t i o n s  in t h e  c o m p a n y ’ s p r e s e n t  l ine 
3. S a t i s f y  c u s t o m e r ’ s d e m a n d s  for a d d i t i o n a l  
s e r v i c e s  or i t e m s  4, R e d u c e  d e p e n d e n c e  o n  a s i n g l e  
p r o d u c t  5. B r o a d e n  th e  c u s t o m e r  b a s e  6. O b t a i n  
b u s i n e s s  in a n e w  t e r r i t o r y  7. A c q u i r e  n e w - c u s t o m e r s  
a n d  n e w  m a r k e t s  8. T a k e  a d v a n t a g e  of a n  e x i s t i n g  
r e p u t a t i o n  9. O b s c u r e  t h e  d e t a i l s  of th e  p r i m a r y  
a r e a  of a c t i v i t y  f r o m  c o m p e t i t o r s  t h r o u g h
d i v e r s i f i c a t i o n  a n d  t h e  p u b l i c a t i o n  of t h e  
c o n s o l i d a t e d  s t a t e m e n t  10. O b t a i n  a r e s e a r c h  a n d
d e v e l o p m e n t  g r o u p  11. S t r e n g t h e n  t h e  m a n a g e m e n t  12. 
A c q u i r e  p a r t i c u l a r  p r o d u c t s  13. I n c r e a s e  u t i l i s a t i o n  
of p r e s e n t  r e s o u r c e s - a n y  or all t y p e s  of r e s o u r c e s
w h i c h  t h e  c o m p a n y  h a s  at  its d i s p o s a l ,  i n c l u d i n g
p h y s i c a l  f a c i l i t i e s ,  i n d i v i d u a l  s k i l l s ,  s u r p l u s  
f u n d s .  F i n d  o p p o r t u n i t i e s  to u s e  r a w  m a t e r i a l s  w h o s e  
s o u r c e  of s u p p l y  it o w n s  14. E n h a n c e  p o w e r  a n d  
p r e s t i g e  of t h e  o w n e r ,  p r e s i d e n t ,  or m a n a g e m e n t  of 
t h e  c o m p a n y  18. P r o v i d e  a n  o u t l e t  for f r u s t r a t e d
i n t e r e s t s  or e x c e s s  m a n a g e m e n t  c a p a c i t y  16. A d d  
g l a m o u r  a n d  g r e a t e r  i n t e r e s t  to t h e  c o m p a n y . 42

S e v e r a l  f u r t h e r  r e a s o n s  g i v e n  b y  W e i n b e r g  a n d  B l a n k  
c a n  b e  a d d e d  to t h i s  list, t h o u g h  it m a y  b e  a r g u e d  t h a t  
t h e s e  c o u l d  a l s o  be  v i e w e d  as s u b c a t e g o r i e s  u n d e r  t h e  
’E x p l o i t  a n  o p p o r t u n i t y ’ h e a d i n g .  T h e y  r e l a t e  to 
s p e c i f i c  w e a k n e s s e s  of the t a r g e t  c o m p a n y .  T h e  t a r g e t
c o m p a n y  m a y  h a v e  u n d e r - u t i l i s e d  its a s s e t s  or its 
d i r e c t o r s  m a y  b e  u n a w a r e  of t h e  t r u e  v a l u e  of t h e  a s s e t s .  
It m a y  b e  t h a t  t h e  c a p i t a l  s t r u c t u r e  of th e  f i r m  is 
i n e f f i c i e n t .  It c o u l d  be t h a t  t h e  f i r m  has p u r s u e d  a
p o l i c y  of l i m i t e d  d i v i d e n d  d i s t r i b u t i o n .  F i n a l l y ,  it m a y  
be t h e  c a s e  t h a t  t h e  s h a r e s  a r e  u n d e r v a l u e d  o n  the
s t o c k m a r k e t  f o r  n o  g o o d  r e a s o n . 43



A n o t h e r  a d d i t i o n  to t h e  l i s t  s h o u l d  be  s y n e r g y .  T h i s  
t e r m  is m u c h  f a v o u r e d  in c u r r e n t  b u s i n e s s  u s a g e .  It is 
r o o t e d  in A m e r i c a n  b u s i n e s s  l i t e r a t u r e .  S y n e r g y  is w h e r e  
t h e  c o m b i n a t i o n  of t w o  f i r m s  r e s u l t s  in i n c r e a s e d  
o v e r a l l  e a r n i n g s  d u e  to c o s t  s a v i n g s  a n d / o r  r e v e n u e
i n c r e a s e s  - in e f f e c t  g e t t i n g  s o m e t h i n g  f o r  n o t h i n g .  T h i s  
is t h e  2 + 2 = 5  e q u a t i o n . 44

M o t i v a t i o n s  for s e e k i n g  m e r g e r  i n t e r a c t  w i t h  th e  
f u n d a m e n t a l  a i m s  of t h e  f i r m .  T h e  m a t u r e  f i r m  is
e s s e n t i a l l y  c o n s e r v a t i v e  in its a i m s .  S u r v i v a l ,  a u t o n o m y ,  
g r o w t h  a n d  t e c h n i c a l  i n n o v a t i o n  in t h a t  o r d e r  a r e  t h e  
a i m s  of t h e  f i r m .  In g e n e r a l ,  m e r g e r  c o u l d  b e  a v e h i c l e
to h e l p  a c h i e v e  all t h e s e  a m b i t i o n s .  T h e  f a c t  t h a t  so
m a n y  s p e c i f i c  r e a s o n s  e x i s t  f o r  m e r g e r  a l l o w s  t h e
f o l l o w i n g  o b s e r v a t i o n  to be m a d e .  T h e  s e e k i n g  of m e r g e r  
is a p o w e r f u l  p e r e n n i a l  i n s t r u m e n t a l  a i m  of t h e  f i r m .  
T h i s  is so r e g a r d l e s s  of b u s i n e s s  t r e n d s .

M e r g e r  c a n  a l s o  b e  a n a l y s e d  a s  to  w h e t h e r  or n o t  it 
f i t s  in w i t h  t h e  b u s i n e s s  p l a n  of t h e  f i r m .  It m a y  be 
t h a t  a m e r g e r  is c o n t e m p l a t e d  in t h a t  it is s e e n  a s  b e i n g  
c l e a r l y  r e l a t e d  to t h e  o n g o i n g  s t r a t e g y  of t h e  f i r m .  T h e  
f i r m  n o r m a l l y  o p e r a t e s  b y  h a v i n g  s o m e  f o r m  of b u s i n e s s  
p l a n .  In t h i s  c o n t e x t  m e r g e r  m a y  b e  c o n s i d e r e d  b e c a u s e  it 
is o n e  o p t i o n  t h a t  w i l l  a c h i e v e  a n  a i m  w i t h i n  t h i s  p l a n .  
F o r  e x a m p l e ,  t h e  f i r m  m a y  w i s h  to e x p a n d  a b r o a d .  H e r e  
m e r g e r  w o u l d  c e r t a i n l y  be  c o n s i d e r e d  a s  a p o s s i b l e  m e a n s  
of d o  i ng s o .

H o w e v e r ,  t h e r e  m a y  a r i s e  o c c a s i o n s  w h e n  t h e  f i r m  
b e c o m e s  i n v o l v e d  in a n  o p p o r t u n i s t  m e r g e r .  T h e  c h a n c e  m a y  
a r i s e  to p u r c h a s e  a f i r m  at  a r e l a t i v e l y  c h e a p  p r i c e .  
E v e n  t h o u g h  a m e r g e r  h a d  n o t  b e e n  f o r e s e e n  as a n e c e s s a r y  
p a r t  of t h e  o n g o i n g  b u s i n e s s  p l a n ,  t h e  f i r m  m a y  g r a s p  the



o p p o r t u n i t y  to m e r g e ,  in t h e  h o p e  of i m p r o v i n g  its 
b u s i n e s s  g e n e r a l l y ,  or of m a k i n g  a q u i c k  p r o f i t  by
s e l l i n g  o f f  t h e  n e w l y  a c q u i r e d  a s s e t s .

M e r g e r  m a y  a l s o  t a k e  p l a c e  s o l e l y  b e c a u s e  t h e
m a n a g e m e n t ,  or i n d i v i d u a l s  w i t h i n  t h e  m a n a g e m e n t  at
e x e c u t i v e  l evel, w i s h  to m e r g e  fo r  p u r e l y  p e r s o n a l  
r e a s o n s  s u c h  as e m p i r e  b u i l d i n g .  S c h e r e r  a n d  R o s s  n o t e d  
t h a t  m o s t  m a n a g e r s  d e r i v e d  c o n s i d e r a b l e  s a t i s f a c t i o n  f r o m  
a c h i e v i n g  p e r s o n a 1 p r e s t i g e  a n d  p o w e r .  B o t h  t e n d  to be 
c o r r e l a t e d  m o r e  c l o s e l y  w i t h  t h e  s i z e  of t h e  f i r m  r a t h e r  
t h a n  w i t h  its p r o f i t a b i l i t y . 45

T h e  e n u m e r a t i o n  of s p e c i f i c  r e a s o n s  f o r  m e r g e r  is 
i n s u f f i c i e n t  to d e a l  f u l l y  w i t h  t h e  t o p i c  of t h e  
m o t i v a t i o n s  f o r  m e r g e r .  In fact, t h e  p r o f u s i o n  of r e a s o n s  
u n e a r t h e d  t e n d s  to o b s c u r e ,  r a t h e r  t h a n  to c l a r i f y ,  t h e  
m o t i v a t i o n s  f o r  m e r g e r  in t h a t  n u m e r o u s  r e a s o n s  t e n d  to 
b e  b e h i n d  a n y  g i v e n  m e r g e r .  A n  a t t e m p t  to b r i n g  a s e n s e
of o r d e r  a n d / o r  c l a r i t y  to th e  r e a s o n s  fo r  s e e k i n g  m e r g e r  
c a n  be m a d e  b y  g o i n g  b e y o n d  t h e  s p e c i f i c  g r o u n d s  a n d  
f i n d i n g  t h e  g e n e r a l  p r i n c i p l e s  b e h i n d  t h e m .  T w o  g e n e r a l  
p r i n c i p l e s  u n d e r l y i n g  t h e  s e e k i n g  of m e r g e r  a r e ,  e i t h e r  
i n d i v i d u a l l y  or c o l l e c t i v e l y ,  a t  t h e  r o o t  of m o s t  
m e r g e r s .  T h e s e  a r e  s a v i n g  t i m e  a n d  e a s i e s t  o p t i o n . 46

T h e  p r e d a t o r  f i r m  m a y  s a v e  t i m e  by  a c q u i r i n g  g o o d  
m a n a g e m e n t ,  w h i c h  is a v a l u a b l e  r e s o u r c e . 47 M a n a g e m e n t  is 
a s p e c i f i c  a s s e t  of t h e  t a r g e t  f i r m  a n d  m a y  c o n s t i t u t e  
t h e  p r i m a r y  r e a s o n  for m e r g e r ,  A c o m p e t e n t ,  e x p e r i e n c e d  
m a n a g e m e n t  t e a m  a v a i l a b l e  off t h e  s h e l f ,  so to s p e a k ,  m a y  
w e l l  be  a m o r e  a t t r a c t i v e  a l t e r n a t i v e  t h a n  c r e a t i n g  a 
t e a m  by  h e a d h u n t i n g  or t r a i n i n g  a g r o u p  of i n d i v i d u a l s .  
In b u y i n g  m a n a g e m e n t ,  t h e r e f o r e ,  t h e  f i r m  is a c t u a l l y  
b u y  i n g time.



If a f i r m  w i s h e s  to e n t e r  a d i f f e r e n t  g e o g r a p h i c  
m a r k e t  it m a y  h a v e  to a d a p t  its c u r r e n t  p r o d u c t  to t h e  
n e e d s  of t h e  t a r g e t  m a r k e t  or i n d e e d  c r e a t e  a n e w  
p r o d u c t .  E v e n  w h e r e  it s  s t a n d a r d  p r o d u c t  is t h o u g h t  to be 
a c c e p t a b l e  to t h e  t a r g e t  m a r k e t ,  t h i s  l e a v e s  t h e  s t i l l  
f o r m i d a b l e  t a s k  of s e t t i n g  u p  d i s t r i b u t i o n  a n d  
o r g a n  i s i n g  a n  a d v e r t i s i n g  c a m p a i g n .  A g a i n ,  m e r g e r  w i t h  a 
f i r m  p o s s e s s i n g  b r a n d n a m e s  e s t a b l i s h e d  in t h e  t a r g e t  
m a r k e t  w i l l  s a v e  t i m e .

In m o s t  i n s t a n c e s  of m e r g e r  t h e  p r e d a t o r  c o m p a n y  is
g a i n i n g  n o t h i n g  u n i q u e  in a n y  or all of t h e  v a r i o u s
r e s o u r c e s  a c q u i r e d  w h i c h  c o l l e c t i v e l y  c o n s t i t u t e  the 
t a r g e t  c o m p a n y .  I n s t e a d ,  t h e  p r e d a t o r  f i r m  is b u y i n g  
t i m e ,  a u n i q u e  a s s e t  in i t s e l f .

In a n y  b u s i n e s s ,  w h e n  a d e c i s i o n  is m a d e ,  t h e  f i n a l  
c o u r s e  of a c t i o n  w i l l  h a v e  b e e n  o n l y  o n e  of a r a n g e  of 
o p t i o n s  c o n s i d e r e d .  ’E a s i e s t  o p t i o n ’ is m e a n t  to c o n v e y  
t h a t  t h e  c o u r s e  of a c t i o n  c h o s e n  w a s  s e e n  a s  t h e 
s i m p l e s t  w a y  to  a c c o m p l i s h  t h e  g i v e n  aim. In m a n y  c a s e s  
it w i l 1 h a v e  b e e n  m e r g e r  t h a t  r e p r e s e n t e d  t h e  e a s i e s t  
o p t i o n .  T h i s  is n o t  to s a y , h o w e v e r ,  t h a t  s u c h  a n  a c t i o n  
w a s  n e c e s s a r i l y  t h e  b e s t  c h o i c e .

T h e r e  is a w e a l t h  of s t u d i e s  o n  t h e  q u e s t i o n  of
w h e t h e r  or n o t  m e r g e r s  a r e  s u c c e s s f u l . 46 T h e  s t u d i e s  c o m e
f r o m  s e v e r a l  s t a t e s ,  b o t h  E u r o p e a n  a n d  n o n - E u r o p e a n ,  u s e  
d i f f e r e n t  m e t h o d s  of r e s e a r c h  a n d  s p a n  a w i d e  t i m e
p e r i o d .  G e n e r a l l y  s p e a k i n g ,  t h e  s t u d i e s  u t i l i s e d  o n e  of 
t h e  t h r e e  b a s i c  m e t h o d s  of a s s e s s i n g  p o s t  m e r g e r
p e r f o r m a n c e :  a c c o u n t i n g  r a t e s  of r e t u r n ,  real c o s t  pe r
u n i t  o u t p u t ,  c h a n g e  in s h a r e  p r i c e s .  N o  o n e  m e t h o d ,
h o w e v e r ,  is f r e e  f r o m  f l a w s .
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W i t h  r e g a r d  to a c c o u n t i n g  r a t e s  of r e t u r n ,  
p r o f i t a b i l i t y  c a n  i n c r e a s e  d u e  to a r e d u c t i o n  in real 
c o s t s  or a. r i s e  in p r i c e s  r e l a t i v e  to c o s t s .  W h i l s t  it 
c a n n o t  be s a i d  t h a t  a c c o u n t i n g  data, a n a l y s i s  is a c t u a l l y  
d i s c r e d i t e d ,  s e v e r a l  a c a d e m i c s  h a v e  s h o w n  t h a t ,  w h a t e v e r  
m e t h o d  is u s e d  w i t h  r e g a r d  to d e t e r m i n i n g  a c c o u n t i n g  
r a t e s  of r e t u r n ,  s e r i o u s  p r o b l e m s  p r e s e n t  t h e m s e l v e s . 49 
R e a l  c o s t  p e r  u n i t  of o u t p u t  s e e k s  to a n a l y s e  w h e t h e r  
s u c h  c o s t s  f a l 1 d u e  to m e r g e r .  It is s u b j e c t  to m u c h  t h e  
s a m e  c r i t i c i s m s  a s  a c c o u n t i n g  r a t e s  of r e t u r n . 30 F i n a l l y ,  
t h e  e f f e c t  of m e r g e r s  o n  t h e  s t o c k  m a r k e t  s n a r e  p r i c e  is 
a i s o  u s e d  to e x a m i n e  t h e  e f f e c t s  of m e r g e r .  T h i s  
t e c h n i q u e ,  h o w e v e r ,  a s  S c h e r e r  a n d  R o s s  h a v e  s h o w n ,  is 
a l s o  n o t  i m m u n e  f r o m  c r i t i c i s m . 31 T h e y  n o t e d ,  for 
e x a m p l e ,  t h a t  " N o  o n e  d e n i e s  t h a t  t h e  s t o c k  m a r k e t  m a k e s  
m i s t a k e s  a b o u t  f u t u r e  v a l u e s . ” 32 T h e  g r e a t  m a j o r i t y  of 
s t u d i e s  u s i n g  s t o c k  m a r k e t  s h a r e  p r i c e  a r e ,  to d a t e ,  
Arne r i c a n .3 3

W h i l s t  t h e  m e t h o d o l o g y  of r e s e a r c h  in g e n e r a l ,  a n d  
m a n y  p o i n t s  of d e t a i l  r e g a r d i n g  a n y  i n d i v i d u a l  s t u d y ,  a r e  
o p e n  to d i s p u t e ,  t h e r e  e x i s t s  a  s u r p r i s i n g  c o n s e n s u s  of 
o p i n i o n  o n  t h e  m a j o r  p o i n t  a t  i s s u e .  In g e n e r a l ,  m e r g e r  
d o e s  n o t  m a k e  f i r m s  m o r e  s u c c e s s f u l . 34

M e r g e r s  f a i l  for m a n y  r e a s o n s ,  b o t h  in t h e  s e n s e  of 
p e r f o r m i n g  b e l o w  e x p e c t a t i o n  a n d  a l s o  in t h e  s e n s e  of 
r e d u c e d  p e r f o r m a n c e . 33 H u m a n  e r r o r ,  h o w e v e r ,  is o n e  m a j o r  
c a u s e  of m e r g e r  f a i l u r e .  In m a n y  i n s t a n c e s  t h e  
m a n a g e m e n t  f a i l s  to i n t e g r a t e  t h e  f i r m s  p r o p e r l y  a n d  t h u s  
c a u s e s  t h e  a c t u a l  f a i l u r e  of a t h e o r e t i c a l l y  s o u n d  
m e r g e r . 36 It m a y  a l s o  b e  t h a t  t h e  m e r g e r  w a s  
i n t r i n s i c a l l y  u n s o u n d .  T h i s  o c c u r s ,  in t h e  m a i n ,  d u e  to 
i n a d e q u a t e  p r e - m e r g e r  p r e p a  r a t  i o n  a n d  i n c o r r e c t
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e v a 1u a t  i o n  of t h e  c o n s e q u e n c e s  of t h e  m e r g e r  b y  t h e  
p a r  t i ci p a n t s . 3 7

If a f r e q u e n t  r e a s o n  f o r  m e r g e r  f a i l u r e  is h u m a n  
e r r o r  t h e n  m e r g e r  is l i k e l y  to r e t a i n  its p o p u l a r i t y .  
T h e  i n d i v i d u a l  f i r m  w i l l  t e n d  to h a v e  f a i t h  in i t s e l f  to 
d e a l  w i t h  a l l  a s p e c t s  of m e r g e r .  T h u s ,  t h e  f i r m  w i l l
p r o b a b l y  b e  c o n f i d e n t  in its a b i l i t y  to c a r r y  t h r o u g h  
s u c c e s s f u l l y  t h e  i n t e g r a t i o n  p r o c e s s .  T h e  m a n a g e m e n t  w i l l  
a l s o  t e n d  t o  b e l i e v e  in its o w n  c a p a b i l i t i e s  w i t h  r e g a r d  
to a d e q u a t e  p r e p a r a t i o n  a n d  e v a l u a t i o n .

F u r t h e r  a r g u m e n t s  a s  to  m e r g e r  p o p u l a r i t y  t a k e  i n t o  
c o n s i d e r a t i o n  f a c t o r s  o t h e r  t h a n  t h e  p r o f i t a b i l i t y  of 
t h e  f i r m .  If t h e  f i r m ,  a s  w a s  s u g g e s t e d  p r e v i o u s l y ,  is 
n o t  s i m p l y  a  p r o f i t  m a x i m i s e r ,  t h e n  it c o u l d  p o s s e s s  
m o t i v e s  f o r  m e r g e r  o t h e r  tha n ,  or in a d d i t i o n  to, 
i n c r e a s e d  p r o f i t a b i l i t y .  If it b e l i e v e s  t h e s e  a i m s  c a n  b e  
f u l f i l l e d  b y  m e r g e r ,  t h e n  t h e  f i r m  w i l l  p r o b a b l y  c o n t i n u e  
to v i e w  m e r g e r  a s  a n  a t t r a c t i v e  o p t i o n .

F i n a l l y ,  a s  r e g a r d s  m e r g e r ,  t h e r e  e x i s t s  a p r e v a l e n t  
f a l l a c y  t h a t  e l i m i n a t i o n  of c o m p e t i t i o n  is a p r i m a r y  
r e a s o n  f o r  m e r g e r .  T h e  e l i m i n a t i o n  of a  c o m p e t i t o r ,  
h o w e v e r ,  e v e n  a  m a j o r  c o m p e t i t o r ,  d o e s  n o t  n e c e s s a r i l y  
r e s u l t  in a  l e s s e n i n g  of c o m p e t i t i o n  in t h e  m a r k e t .  
C o n t e s t a b l e  m a r k e t  t h e o r y  h o l d s  t h a t  i n t e n s e  c o m p e t i t i o n  
m a y  b e  m a i n t a i n e d  a m o n g  a few, or e v e n  b e t w e e n  two, m a j o r  
c o m p e t i t o r s . 88 F u r t h e r ,  w h e t h e r  or n o t  a c o m p e t i t o r  h a s  
b e e n  e l i m i n a t e d ,  a  f i r m  s t i l l  f a c e s  p o t e n t i a l  c o m p e t i t i o n  
f r o m  o t h e r  f i r m s  t h a t  m a y  b e  c o n t e m p l a t i n g  e n t r y  i n t o  t h e  
m a r k e t .  In a d d i t i o n ,  t h e  f i r m  is a l s o  u n d e r  p r e s s u r e  f r o m  
l a r g e  c u s t o m e r s ,  a  s i t u a t i o n  G a l b r a i t h  h a s  t e r m e d  
C o u n t e r v a i l i n g  p o w e r . ,s9



G e n e r a l l y  s p e a k i n g ,  th en,  n o  s i n g l e  m o t i v e  f o r  
m e r g e r  p r e d o m i n a t e s .  H o w e v e r ,  in t h e  p r e s e n c e  of p o w e r f u l  
e x t e r n a l  e v e n t s  b o t h  t h e  r a n g e  of a l t e r n a t i v e  o p t i o n s  to 
m e r g e r  m a y  d e c r e a s e  a n d  s o m e  r e a s o n s  f o r  s e e k i n g  to m e r g e  
i n c r e a s e  in s t r e n g t h . 60 M e r g e r  m a y  b e c o m e  a n  u r g e n t  
p r a c t i c a l  n e c e s s i t y  r a t h e r  t h a n  o n e  p o s s i b l e  o p t i o n  
w i t h i n  a s t r a t e g i c  b u s i n e s s  p l a n .  If so, it m a y  b e  
p o s s i b l e  t h a t  a c t u a l  m e r g e r s  w i l l  c o n f o r m  t o a 
t h e o r e t i c a l l y  p r e d i c t e d  p a t t e r n  of m o t i v a t i o n .

T h i s  s i t u a t i o n  is b e i n g  b r o u g h t  a b o u t  i n E u r o p e  w i t h  
t h e  so  c a l l e d  1 9 9 2  p r o j e c t .

1 9 9 2

F o r  w o r l d  i n d u s t r y  1 992, or t h e  p r o j e c t  t o c r e a t e  a 
s i n g l e  E u r o p e a n  m a r k e t ,  is e n d o w i n g  t h e  s u b j e c t  of 
m e r g e r s  w i t h  a n  e s p e c i a l  i m p o r t a n c e . 61 In g e n e r a l ,  1 9 9 2  
c a n  b e  s e e n  a s  a c a t a l y s t  f or  i n d u s t r y  t h a t  is c a u s i n g  it 
to  u n d e r g o  a m a j o r  r e - e v a l u a t i o n  of p r e s e n t  m e r g e r  
p o l i c y .  In f a c t ,  c o u p l e d  w i t h  g l o b a l  t r e n d s ,  t h e  a c t i o n s  
of t h e  E C  in i n i t i a t i n g  a n d  c a r r y i n g  o u t  t h e  s i n g l e  
E u r o p e a n  m a r k e t  p r o j e c t  h a v e  p r o v o k e d  a m e r g e r  w a v e .  
E 1 1 a n d  s t a t e d  t h a t,  " B e t w e e n  J u n e  1 9 8 8  a n d  J u n e  1 9 8 9  t h e  
E C  m o n i t o r e d  a n  a l l - t i m e  h i g h  l e v el  of 1 1 2 2  m e r g e r s ,  
j o i n t  v e n t u r e s  a n d  a c q u i s i t i o n s .  T h i s  i n c r e a s e  ... is 
a t t r i b u t e d  b y  t h e  E C  to  r e s t r u c t u r i n g  in a n t i c i p a t i o n  of 
t h e  s i n g l e  m a r k e t . ” 62

It is a l s o  e x p e c t e d  g e n e r a l l y  t h a t  t h i s  t r e n d  w i l l  
c o n t i n u e .  L l o y d s  B a n k  s t a t e d ,  " W e  a r e  w i t n e s s i n g  t h e  
b e g i n n i n g s  of a l a r g e  a m o u n t  of r e s t r u c t u r i n g  b y  m e r g e r  
of E u r o p e a n  i n d u s t r y  ... T h e  n u m b e r  of m e r g e r s  a n d  j o i n t  
v e n t u r e s  in E u r o p e  is l i k e l y  to g r o w  r a p i d l y  in t h e  e a r l y  
1 9 9 0 s . " 63 A s t u d y  b y  B o o z  A l l e n  a l s o  s u g g e s t e d  t h a t  t h e
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g r o w i n g  t r e n d  in E u r o p e a n  c r o s s - b o r d e r  m e r g e r s  w a s  
l i k e l y  to c o n t i n u e  o v e r  t h e  c o u r s e  of t h e  d e c a d e , 64

1 9 9 2  is m e a n t  t o  i n c r e a s e  c o m p e t i t i o n  a m o n g  E C  
f i r m s .  T h i s  is a c o n s c i o u s  p o l i c y  of t h e  C o m m i s s i o n ,  T h e  
s i n g l e  E u r o p e a n  m a r k e t  p r o j e c t  is a l s o  p l a n n e d  a s  a 
r e s p o n s e  t o e v e r - i n c r e a s i n g  c o m p e t i t i o n  f r o m  f i r m s  
o u t w i t h  t h e  EC, p r i n c i p a l l y  f r o m  t h e  U n i t e d  S t a t e s ,  J a p a n  
a n d  t h e  e m e r g i n g  F a r  E a s t  s t a t e s .  M e r g e r  is a l i k e l y  
s t r a t e g y  f o r  E C  f i r m s  t o u s e  to t r y  t o p r o t e c t  or r e g a i n  
t h e i r  m a r k e t  s h a r e  a g a i n s t  a n y  h e i g h t e n e d  t h r e a t  f r o m  
b o t h  E C  a n d  n o n - E C  f i r m s .  S u c h  a  s t r a t e g y  c a n  b e  r e l a t e d  
b o t h  t o t h e  b u s i n e s s  p l a n  of t h e  f i r m  a n d  a l s o  t o  i ts 
f u n d a m e n t a l  a i m s .

In p a r t i c u l a r ,  t h e  o b j e c t i v e  of e f f e c t i n g  r a p i d  
g r o w t h  h a s  b e e n  s t r e n g t h e n e d  w i t h i n  t h e  c o n t e x t  of t h e  
b u s i n e s s  p l a n .  T h e  s t r a t e g y  of s t a r t i n g ,  or s p e e d i l y  
i n c r e a s i n g ,  c o r p o r a t e  a c t i v i t y  a n d  g r o w t h  w i t h i n  t h e  EC, 
is a  p r i m a r y  m e t h o d  of r e a c t i n g  t o  1 9 9 2  a n d  g l o b a l  
e c o n o m i c  f o r c e s .  In m a n y  i n s t a n c e s  t h e s e  f a c t o r s  h a v e  
r e s u l t e d  in a n  e x p a n s i o n  of t h e  m a r k e t .  In t u r n ,  a 
c o n s e q u e n t  e x p a n s i o n  o f t h e  f i r m  is n e c e s s i t a t e d . 68

T h i s  s t r a t e g y  of g r o w t h  c a n  a l s o  be  r e l a t e d  to t h e  
f u n d a m e n t a l  a i m s  of t h e  f i r m  in t h a t  it is a m e t h o d  of 
a t t e m p t i n g  to r e a l i s e  t h e  a i m  of s u r v i v a l  in t h e  l o ng  
t e r m .  W h i l e  1 9 9 2  is c r e a t i n g  o p p o r t u n i t i e s  f o r  d y n a m i c  
e x p a n s i o n  f o r  s o m e  f i r m s ,  it is s u g g e s t e d  t h a t , in t h e  
m a j o r i t y  of c a s e s  m e r g e r  is b e i n g  u n d e r t a k e n  a s  a 
d e f e n s i v e  r e a c t i o n  t o a c t u a l  a n d  p o t e n t i a l  c o m p e t i t i o n . 66

G r o w t h  is a l s o  b e i n g  e m p l o y e d  in s o m e  i n s t a n c e s  
p u r e l y  a s  a d e f e n s i v e  p l o y  a g a i n s t  u n w e l c o m e  a t t e n t i o n  
f r o m  p r e d a t o r s .  H e r e  t h e  a i m  is t h a t  of s u r v i v a l  in t h e



s h o r t  t e rm . E v e r y  p r e d a t o r  m u s t  h a v e  a t a r g e t .  A s  a 
r e s u l t  of 1 9 9 2  a l m o s t  e v e r y  E C  f i r m  m u s t  c o n s i d e r  t h e  
t h r e a t  to t h e m  to h a v e  i n c r e a s e d  a p p r e c i a b l y .  As  de 
J o n q u i e r e s  n o t e d ,  " S e v e r a l  m e r g e r s  a n d  a l l i a n c e s  h a v e  
a l s o  b e e n  m a d e  p r i m a r i l y  f o r  d e f e n s i v e  r e a s o n s .  T h i s  h a s  
b e e n  p a r t i c u l a r l y  t r u e  in f i n a n c i a l  s e r v i c e s ,  w h e r e  
m e d i u m  s i z e d  b a n k s  in a n u m b e r  of E u r o p e a n  c o u n t r i e s  h a v e  
g o t  t o g e t h e r  f o r  f e a r  t h a t  t h e y  w o u l d  o t h e r w i s e  b e  t a k e n  
o v e r . " 67 A s  t h e  a b o r t e d  s e v e n  b i l l i o n  p o u n d  b i d  f o r  G E C  
d e m o n s t r a t e d ,  e v e n  t h e  l a r g e s t  E C  f i r m  m a y  b e c o m e  a  
p o t e n t i a l  t a r g e t  f or  E C  a n d / o r  n o n - E C  f i r m s . 66

T h e  s i n g l e  E u r o p e a n  m a r k e t  p r o j e c t  a l s o  p r o v i d e s  
m e r g e r  m o t i v a t i o n  f o r  n o n - E C  f i r m s .  1 9 9 2  is m e a n t  b y  t h e  
C o m m i s s i o n  to  i n c r e a s e  t h e  c o m p e t i t i v e n e s s  o f  E u r o p e a n  
i n d u s t r y ,  b o t h  in E u r o p e a n  a n d  in w o r l d  m a r k e t s .  If 1 9 9 2  
a c h i e v e s  t h i s  a i m ,  t h e n  n o n - m e m b e r  s t a t e s 1 f i r m s  w i l l  
l o s e  s o m e  of t h e i r  s h a r e  of p r e s e n t  m a r k e t s  a n d  f a c e  
g r e a t e r  c o m p e t i t i o n  in n e w  m a r k e t s ,  b o t h  in t h e  C o m m u n i t y  
a n d  t h e  w o r l d .  T h e s e  n o n - E C  f i r m s  w i l l  o b v i o u s l y  r e a c t  in 
s o m e  m a n n e r  t o n e g a t e  t h i s  d a n g e r .  T h e i r  c o u n t e r  a c t i o n s  
m a y  w e l l  i n v o l v e  m e r g e r  w i t h  C o m m u n i t y  f i r m s .  In 
p a r t i c u l a r ,  f i r m s  f r o m  S w e d e n ,  t h e  U n i t e d  S t a t e s  a n d  
J a p a n  a r e  b e g i n n i n g  to p u r s u e  t h i s  s t r a t e g y . 69

19 92 , h o w e v e r ,  o u g h t  n o t  to b e  s e e n  a s  t h e
p r e d o m i n a n t  or s o l e  c a u s e  of t h e  p r e s e n t  m e r g e r  w a v e .  
M a n y  i n d u s t r i e s  a r e  u n d e r g o i n g  a  p r o c e s s  of 
r a t i o n a l i s a t i o n  a s  a  r e s u l t  of e v e r  i n c r e a s i n g  g l o b a l  
c o m p e t i t i o n .  T h i s  is h a p p e n i n g  o n  a  g l o b a l  s c a l e .  T h e  
p a t t e r n  s e e m s  to b e  o n e  of i n c r e a s i n g  c o n c e n t r a t i o n  to 
t h e  p o i n t  w h e r e ,  if t h e  p r o c e s s  is s u s t a i n e d ,  t h e r e  c o u l d  
b e  o n l y  a f e w  m a j o r  f i r m s  in p a r t i c u l a r  i n d u s t r i e s .  1 9 9 2  
is s p e e d i n g  u p  t h i s  p r o c e s s  f or  s o m e . 70



N o t  a l 1 t y p e s  of m e r g e r  c a n  b e  e x p e c t e d  to  i n c r e a s e  
a s  a r e s u l t  of 1 9 92 .  In fa ct , t h e  p r o j e c t  to c r e a t e  t h e  
s i n g l e  E u r o p e a n  m a r k e t  m a y  f o r c e  f i r m s  to e s c h e w  f u t u r e  
c o n g l o m e r a t e  m e r g e r s  a n d  b r e a k  u p  e x i s t i n g  c o n g l o m e r a t e s  
in o r d e r  t o  c o n c e n t r a t e ,  b y  d i n t  of h o r i z o n t a l  m e r g e r s ,  
o n  t h e  c o r e  p a r t  of t h e  b u s i n e s s .

H i l l  S a m u e l ,  c o m m e n t i n g  o n  t h e  B r i t i s h  s c e n e ,  a r g u e  
t h a t  t h e  r e c e s s i o n  of t h e  e a r l y  8 0 s  c o u p l e d  w i t h  
i n c r e a s i n g  c o m p e t i t i o n  f r o m  a ll  s i d e s ,  b o t h  E u r o p e a n  a n d  
n o n - E u r o p e a n ,  h a s  f o r c e d  t h e  m a n a g e m e n t  of a f i r m  to 
c o n c e n t r a t e  o n  w h a t  it k n o w s  b e s t .  In c o n s e q u e n c e ,  t h e  
e x p e r i m e n t a t i o n  w i t h  c o n g 1o m e r a c y , w h i c h  w a s  in v o g u e  in 
t h e  m o r e  r e l a x e d  c o m p e t i t i v e  e n v i r o n m e n t  of t h e  6 0 s  
b e c a m e  i n c r e a s i n g l y  r e g a r d e d  a s  a n  e x p e n s i v e  l u x u r y  b y  
B r i t i s h  f i r m s  in t h e  c o m p e t i t i v e  8 0 s . 71

T h i s  is m i r r o r e d  e l s e w h e r e .  T h e  E c o n o m i s t  n o t e d  
t h a t ,  " T h e  f a s h i o n  in t h e  1 9 6 0 s  w a s  f o r  d i v e r s i f i c a t i o n  
... T h e s e  o f t e n  p r o v e d  j u s t  o v e r - e x p e n s i v e  b u s i n e s s e s  ... 
T h e r e  a r e  s t i l l  m a v e r i c k s  t o d a y  ( l i k e  D a i m l e r  B e n z )  t h a t  
a r e  s t i l l  d i v e r s i f y i n g ,  b u t  t h e  n e w  f a s h i o n  is to t r y  to 
b e  ’ g l o b a l *  - to b e  b i g  in a  f e w  t h i n g s  in a ll  t h e  
w o r l d ’ s m a r k e t s . " 72 A m a j o r  a s p e c t  of t h i s  s t r a t e g i c  p l a n  
is t o b u i l d  o n  s t r e n g t h  b y  l o o k i n g  t o e x p a n d  t h e  c o r e  
p a r t  of t h e  b u s i n e s s .  T h i s  c a n  m e a n  l o o k i n g  fo r 
o p p o r t u n i t i e s  a b r o a d ,  a s  w e l l  as  in t h e  h o m e  s t a t e .  H i l l  
S a m u e l  n o t e d  t h a t  " C o m p a n i e s  t h a t  o p t  f o r  a f o c u s e d  
s t r a t e g y  c a n  f i n d  t h e m s e l v e s  d r a w n  t o w a r d s  e x p a n s i o n  
a b r o a d ,  p a r t i c u l a r l y  t h e  n e a r b y  m a r k e t s  of t h e  E C . " 73 If 
so, t h e n  t h e  s t r a t e g i c  p l a n  of b u i l d i n g  o n  s t r e n g t h  o u g h t  
t o p r o d u c e  a  l a r g e  n u m b e r  of h o r i z o n t a l  m e r g e r s .

A f u r t h e r  b o u t  of h o r i z o n t a l  m e r g e r  a c t i v i t y  m a y  
w e l l  a r i s e  f r o m  t h e  a m b i t i o n  of f i r m s  to a c h i e v e



e c o n o m i e s  of s c a l e .  F o r  a n y  f i r m  t h a t  f e a r s  m e r g e r  or 
i n c r e a s e d  c o m p e t i t i o n ,  a t t e m p t i n g  to a c h i e v e  e c o n o m i e s  of 
s c a l e  b y  w a y  of m e r g e r  is a f e a s i b l e  s t r a t e g y .  A s  y e t,  
m e r g e r  a c t i v i t y  in o r d e r  to p r o d u c e  e c o n o m i e s  of s c a l e  is 
o n l y  in its f o r m a t i v e  s t a g e s  t h r o u g h o u t  t h e  C o m m u n i t y ,  
b u t  it is e x p e c t e d  to i n c r e a s e  m a r k e d l y .  T h e  s c o p e  f o r  
s u c h  a c t i o n s  is c o n s i d e r a b l e  in m a n y  i n d u s t r i e s .  W h i l e  
t h i s  s h o u l d  a l s o  p r o d u c e  v e r t i c a l  m e r g e r s ,  H i l l  S a m u e l  
h a v e  n o t e d ,  " M o r e  t y p i c a l l y ,  e c o n o m i e s  of s c a l e  c a n  b e  
a c h i e v e d  t h r o u g h  h o r i z o n t a l  m e r g e r s ,  w h i c h  a r e  t h e  
c l a s s i c  f o r m  of i n d u s t r i a l  r a t i o n a l i s a t i o n . " 74

T h e  p r e p o n d e r a n c e  of t h e s e  h o r i z o n t a l  m e r g e r s  is 
m o s t  l i k e l y  t o b e  w i t h i n  t h e  EC. F o r  m a n y  E C  f i r m s  t h e i r  
f i e r c e s t  c o m p e t i t o r s  in t h e  m a r k e t  a r e  n o t  t h e i r  f e l l o w  
E u r o p e a n s  b u t  f i r m s  b a s e d  in t h e  U S A  a n d  t h e  F a r  E a s t .  
T o  c o u n t e r  t h i s  i n t e n s i f y i n g  g l o b a l  c o m p e t i t i o n ,  
f o c u s s i n g  o n  E u r o p e  a s  t h e  h o m e  m a r k e t  m a y  b e  t h e  m o s t  
v i a b l e  s t r a t e g y . 78

V e r t i c a l  m e r g e r s ,  h o w e v e r ,  c a n  a l s o  b e  e x p e c t e d  to 
i n c r e a s e .  D a v i s  h a s  a r g u e d  t h at ,  in p a r t i c u l a r ,  
c r o s s - b o r d e r  m e r g e r s  w i t h i n  t h e  C o m m u n i t y  l e n d  t h e m s e l v e s  
t o v e r t i c a l  i n t e g r a t i o n .  H e  s t a t e d ,  " T h e  t y p i c a l  s y n e r g y  
t h a t  c a n  b e  e x p e c t e d  f r o m  a c o n t i n e n t a l  m e r g e r ,  t h e n ,  is 
n o t  so m u c h  r e l a t e d  to ... a c h i e v i n g  s c a l e  e c o n o m i e s ,  b u t  
to m a t c h i n g  a f i r m  w i t h  a g o o d  p r o d u c t  in o n e  m a r k e t  w i t h  
a c o m p a n y  t h a t  h a s  g o o d  d i s t r i b u t i o n  s k i l l s  in 
a n o t h e r . " 7 6

T h e r e  a r e ,  of c o u r s e ,  a l t e r n a t i v e s  t o  m e r g e r ,  s u c h  
a s  d e v e l o p m e n t  of g r e e n f i e l d  s i t e s ,  j o i n t  v e n t u r e s ,  
t r a d i n g  r e l a t i o n s h i p s  a n d  t h e  like. A ll  of t h e s e ,  
h o w e v e r ,  h a v e  t h e i r  p r o b l e m s  a n d  c o s t s  a n d  t h e  m e r g e r  m a y  
w e l l  r e m a i n  t h e  r e m a i n  t h e  c h o s e n  o p t i o n  in  t h e  m a j o r i t y



of c a s e s .  T h i s  v i e w  is a c k n o w l e d g e d  b y  v a r i o u s  
b u s i n e s s p e o p l e  a n d  c o m m e n t a t o r s .  B o t h  m a n a g e r s  a n d  
a n a l y s t s  r e g a r d  m e r g e r  a s  t h e  p r e f e r r e d  t a c t i c .  R o s e n ,  of 
t h e  A m e r  i c a n  i n v e s t m e n t  b a n k i n g  f i r m ,  W a s s e r s t e i n  
P e r e l l a ,  w r o t e ,  " T a k e o v e r s  a r e  g a i n i n g  g r o u n d  b e c a u s e  
p e o p l e  r e a l i s e  t h a t  t h e y  c a n  b u i l d  w o r l d  c l a s s  c o m p a n i e s  
o u t  of s m a l l  o n e s  m u c h  m o r e  r a p i d l y  t h a n  t h r o u g h  i n t e r n a l  
g r o w t h . " 77 F u r t h e r ,  P a r k e s  a n d  W o o d  n o t e d  t h a t ,
" R e c e n t  e x p e r i e n c e  h a s  s h o w n  t h a t  m a n a g e r s  b e l i e v e  
t a k e o v e r s  is t h e  s u r e s t  - a n d  c e r t a i n l y  t h e  s p e e d i e s t -  
w a y  i n t o  t h e  n e w  g l o b a l  m a r k e t p l a c e . " 78

G i v e n  t h e  a b o v e  c i r c u m s t a n c e s ,  m e r g e r s  m a y  s t i l l  b e  
s u b s u m e d  u n d e r  t h e  g e n e r a l  p r i n c i p l e s  o f s a v i n g  t i m e  a n d  
e a s i e s t  o p t i o n .  In f a c t ,  in t h e  p r e s e n t  m e r g e r  w a v e  t h e  
g e n e r a l  p r i n c i p l e s  b e c o m e  m o r e  t r a n s p a r e n t  t h a n  u n d e r  
’n o r m a l *  c i r c u m s t a n c e s .  G l o b a l  t r e n d s  a n d  1 9 9 2  s e e m  t o  
h a v e  i n c r e a s e d  t h e  t e m p o  of c o m p e t i t i o n  w i t h i n  m a r k e t s  
n e c e s s i t a t i n g  a n  e q u a l l y  s w i f t  r e a c t i o n  f r o m  f i r m s .  
F u r t h e r ,  a m o n g  a ll  t h e  p o s s i b l e  a l t e r n a t i v e s  o p e n  to a 
f i r m s  t h e r e  s e e m s  to  b e  n o  c o u r s e  of a c t i o n  t h a t  p r e s e n t s  
a n  e a s i e r  o p t i o n  t h a n  t h a t  of m e r g e r .

N o t  a l l  t h e  p o t e n t i a l  e f f e c t s  of a m e r g e r  w a v e  a r e  
to  b e  w e l c o m e d .

W h e r e  f i r m s  a re ,  or w i ll  be, m e r g i n g  d u e  t o e m o t i v e  
r e a s o n s  a s i z e a b l e  p r o p o r t i o n  of t h e s e  m e r g e r s  m i g h t  
f a i l ,  r e s u l t i n g  in a  w e a k e n i n g  of s o m e  s e c t o r s  of 
E u r o p e a n  i n d u s t r y .  G l o b a l  e c o n o m i c  t r e n d s  a n d  t h e  1 9 9 2  
p r o j e c t  h a v e  r e s u l t e d  in a d y n a m i c  b u s i n e s s  c l i m a t e  in 
w h i c h  i m p o r t a n t  d e c i s i o n s  m a y  be  t a k e n  in h a s t e .  D a v i s  
w a r n e d  t h a t  m o t i v e s  f o r  m e r g e r  h a d  to b e  e v a l u a t e d  
c a r e f u l l y .  H e  w r o t e ,  " W h i l e  it is t e m p t i n g  t o  f i n d  a  
p a r t n e r  ’b e f o r e  a l l  t h e  p r e t t y  g i r l s  a r e  t a k e n *  t h o s e  w h o



r u s h  o n  to t h e  d a n c e  f l o o r  t o o  q u i c k l y  r i s k  w a l k i n g  a w a y  
w i t h  t h e  w r o n g  s w e e t h e a r t . ” 7 9

A F i n a n c i a l  T i m e s  a r t i c l e  p u t  t h e  p o i n t  m o r e  
s h a r p l y .  T h e  L e x  C o l u m n  w a s  h e a d l i n e d ,  " F e a r  a n d  G r e e d  in 
E u r o p e . ” It s p o k e  of t h e  p a c e  of c o r p o r a t e  a c t i v i t y  
b e i n g  s e t  l a r g e l y  b y  f e a r  of t h e  c o m p e t i t i o n  p r o m i s e d  b y  
t h e  a d v e n t  of t h e  s i n g l e  m a r k e t  a n d  w a r n e d  t h a t  B r i t i s h  
b u s i n e s s ,  a m o n g  o t h e r s ,  w a s ,  ” ... s t o r i n g  u p  t a k e o v e r s  to 
r e g r e t . ” 80

T h e  g r e a t e r  v o l u m e  of m e r g e r s  a n d ,  in p a r t i c u l a r ,  
c o n t e s t e d  m e r g e r s ,  m a y  r e s u l t  in m e r g e r  b a t t l e s  b e c o m i n g  
m o r e  a c r i m o n i o u s ,  w i t h  l e ss  a t t e n t i o n  b e i n g  p a i d  t o  t h e  
s p i r i t ,  a n d  p o s s i b l y  t h e  s u b s t a n c e ,  of t h e  r e l e v a n t  
r u l e s .  Z a g o r i n  n o t e d  t h a t  t h e  a v a i l a b i l i t y  of c a s h  
c o u p l e d  w i t h  t h e  n e e d  t o m e r g e  d u e  t o 1 9 9 2 ,  ” ... is
d r i v i n g  u p  d e m a n d  f o r  a c q u i s i t i o n  t a r g e t s  a n d  m a k i n g  
t a k e o v e r  s t r u g g l e s  r o u g h e r  t h a n  e v e r . ” 81 It m a y  e v e n  b e 
t h a t  t h i s  a p p r o a c h  is b e c o m i n g  s o  w e l l  a c c e p t e d  a s  to
a m o u n t  to a  n o r m a t i v e  v i e w  a s  to h o w  m e r g e r  a c t i o n s  o u g h t
to b e  c o n d u c t e d .

A f u r t h e r  c o n s e q u e n c e  of i n c r e a s e d  m e r g e r  a c t i v i t y  
c o u l d  b e  a w o r s e n i n g  in r e l a t i o n s  a m o n g  i n d u s t r i a l i s t s  
a n d  f i r m s .  In r e a l i t y ,  i n d u s t r y  in g e n e r a l  is b u t  a
c o n v e n i e n t  c o l l e c t i v e  t e r m  f o r  n u m e r o u s  s p e c i f i c  
i n d u s t r i e s .  D e s p i t e  t h e  s i z e  of m a n y  of t h e s e  i n d i v i d u a l  
i n d u s t r i e s ,  t h e y  c a n  b e  l i k e n e d  to c l o s e d  c o m m u n i t i e s  in 
w h i c h  a l m o s t  al l of t h e  c o m m u n i t y  n o t a b l e s  k n o w  e a c h  
o t h e r .  M e r g e r ,  u n l e s s  f r e e l y  a g r e e d  b e t w e e n  b o t h  p a r t i e s ,  
is, a t  t h e  b e s t  of t i m e s ,  a n  a c r i m o n i o u s  a f f a i r .  1 9 9 2  a n d  
t h e  m e r g e r  w a v e  it h a s  s e t  in m o t i o n  c o u l d  w o r s e n
r e l a t i o n s h i p s  a p p r e c i a b l y  a m o n g  i n d u s t r i a l i s t s  a n d  
f i r m s .
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T h e  m e r g e r  w a v e  m e a n s  t h a t  d e f e n c e s  t o m e r g e r  b i d s  
a s s u m e  m o r e  i m p o r t a n c e .  T h i s  s i t u a t i o n  is to b e
d i s t i n g u i s h e d  f r o m  t h a t  w h e r e  m e r g e r  is s e e n  a s  a
p e r e n n i a l  t h r e a t  t h a t  r e q u i r e s  a s t r a t e g i c  d e f e n c e ,  t h a t  
of r e g u l a t i o n  of c o m p a n y  p e r f o r m a n c e .  N o w  m e r g e r  is s e e n  
a s  a n  a c t u a l ,  r a t h e r  t h a n  a p o t e n t i a l  t h r e a t ,  a n d  t h u s  
t h e  t y p e  of d e f e n c e  r e q u i r e d  is n o  l o n g e r  s t r a t e g i c  b u t  
t a c t i c a l ,  s t r a t e g i c  d e f e n c e  is i n s u f f i c i e n t  to  d e t e r  a 
m e r g e r  b i d . It m a y  w e l l  b e  a  c r u c i a l  f a c t o r ,  h o w e v e r ,  in 
d e t e r m i n i n g  w h e t h e r  o r  n o t  t h e  b i d  is a c c e p t e d  or
r e j e c t e d  b y  s h a r e h o l d e r s .  N o n e t h e l e s s ,  t h e  t a r g e t  f i r m
w i l l  n o w  a l s o  e m p l o y  t a c t i c s  to  f i g h t  t h e  b i d  m o r e  
d i r e c t l y . 82

A s  m o r e  a n d  m o r e  u n w e l c o m e  m e r g e r  b i d s  a r e  m a d e  n e w  
t a c t i c a l  d e f e n s i v e  s t r a t e g i e s  a r e  b e i n g  e v o l v e d . 83 T h e s e  
a r e  m a i n l y  of A m e r i c a n  o r i g i n  a n d  c a r r y  e x o t i c  n a m e s  s u c h  
a s  ’ g o l d e n  p a r a c h u t e , ’ a n d  ’ S u i c i d e  P i l l , *  a m o n g  o t h e r s .  
C h i p l i n  a n d  W r i g h t  n o t e d  t h a t ,  " T h e s e  d e v i c e s  h a v e  b e e n  
g i v e n  t h e  g e n e r i c  n a m e  of ’ F a k e - Q u t s ’ w h i c h  c o v e r s  all 
c l a s s e s  of m a r k e t  m e c h a n i s m s  t h a t  a l l o w  m a n a g e m e n t  w i t h  
l i t t l e  or  n o  o w n e r s h i p  i n t e r e s t  t o f e n d  o f f  u n w a n t e d  
s u i t o r s . " 84 T h e  a c t u a l  p u r p o s e  of a n y  a n d  of al l  t h e s e  
U S  s t y l e  d e f e n c e s  is t w o f o l d .  T h e i r  a i m s  a r e  to m a k e  t h e  
f i r m  a n  u n a t t r a c t i v e  p r o s p e c t  f o r p o t e n t i a l  s u i t o r s  or to 
f e n d  o f f  a n  a c t u a l  m e r g e r  b id.  T h e  d e v e l o p i n g  m e r g e r  
s i t u a t i o n  in E u r o p e  m a y  s e e  a g r e a t e r  u s e  of s u c h  
d e f e n s i v e  t a c t i c s . 88

A s  t h e  m e r g e r  b o o m  u n f o l d s ,  t h e  s h a r e  v a l u e s  of 
t a r g e t  f i r m s  w i l l  p r o b a b l y  r i s e . T h i s  s i t u a t i o n  is r i f e  
f o r  s p e c u l a t i o n  b y  p o t e n t i a l  i n v e s t o r s  in f i n a n c i a l  
m a r k e t s .  T h e  c h a n c e  to  m a k e  r e l a t i v e l y  q u i c k  p r o f i t s  f r o m  
a c q u i r i n g  a n d  d i s p o s i n g  of s h a r e s  s h o u l d ,  a n d  i n d e e d



a l r e a d y  has, a t t r a c t e d  t h o s e  i n d i v i d u a l s  a n d  f i r m s  k n o w n  
a s  c o r p o r a t e  r a i d e r s .  A s Z a g o r i n  s o m e w h a t  g r a p h i c a l l y  
w r o t e ,  " T h e  p r o l i f e r a t i o n  of h o s t i l e  b i d s  b y  E u r o p e a n s  
h a s  a t t r a c t e d  m a r a u d e r s  to t h e  f e e d i n g  f r e n z y . " ® 6

A p o s s i b l e  c o n s e q u e n c e  of t h e  p r o l i f e r a t i o n  of 
m e r g e r s  c o u l d  b e  a n  i n c r e a s e  of i n s i d e r  t r a d i n g .  T h i s  
o c c u r s  w h e r e  t h o s e  w h o  a r e  in p r i v i l e g e d  p o s s e s s i o n  of 
i n f o r m a t i o n  m a k e  u s e  of s u c h  k n o w l e d g e  to d e a l  in s h a r e s  
t h a t  m a y  s o o n  e x p e r i e n c e  a s h a r p  r i s e  d u e  to  a  c o m i n g  
m e r g e r  b i d . 87 T h e  g a t h e r i n g  m o m e n t u m  of t h e  r u s h  to 
a c q u i r e  f i r m s  a l l o w s  t h e  s p e c u l a t i o n  t h a t  a n  i n c r e a s e  in 
i n s i d e r  t r a d i n g  is a p r o b a b i l i t y  r a t h e r  t h a n  a 
p o s s i b i l i t y .  H o w e v e r ,  t h e  C o m m u n i t y  h a s  a c t e d  to 
m i n i m i s e  s u c h  a p r o s p e c t ,  in t h a t  it h a s  a d o p t e d  a 
d i r e c t i v e  o n  i n s i d e r  t r a d i n g . 88

C o n e  1 u s  i o n s . D u e  t o g l o b a l  t r e n d s  c o u p l e d  w i t h  1 9 9 2  
a l m o s t  a ll  E C  f i r m s ,  i r r e s p e c t i v e  of s i z e ,  w i l l  b e  f o r c e d  
to g i v e  d u e  c o n s i d e r a t i o n  to m e r g e r ,  b o t h  a s  i n i t i a t o r  
a n d  t a r g e t . 8 ’ In e f f e c t ,  a l a r g e  n u m b e r  of C o m m u n i t y  
f i r m s  w i l l  b e  p u t  in t h e  p o s i t i o n  of b e i n g  b o t h  p r e d a t o r  
a n d  p r e y  in t h i s  n e w  m e r g e r  j u n g l e .  S u c h  a n  i n v i d i o u s  
s i t u a t i o n  m a y  r e q u i r e  t h e  f o r m u l a t i o n  of a m o r e  c o m p l e x ,  
c o m p r e h e n s i v e ,  a n d  p o s s i b l y  m o r e  f l e x i b l e ,  p l a n  of a c t i o n  
t h a n  t h e  f i r m  f o l l o w s  a t  p r e s e n t ,  in o r d e r  to  e n s u r e  its 
c o n t i n u e d  s u r v i v a l .
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2. C O M P E T I T I O N  P O L I C Y  A N D  M E R G E R  P O L I C Y

C o m p e t i t i o n  P o l i c y

In g e n e r a l ,  t h e  w e s t e r n  d e m o c r a t i c  n a t i o n s ,  t h e  
c a p i t a l i s t  d e m o c r a c i e s ,  h a v e  t e n d e d  to c h o o s e  a  p o l i c y  of 
c o m p e t i t i o n  in o r d e r  to  a c h i e v e  c e r t a i n  g o a l s . 1 T h e s e  
g o a l s  a r e  w e l l  s u m m a r i s e d  b y  t h e  O r g a n i s a t i o n  f o r  
E c o n o m i c  C o - o p e r a t i o n  a n d  D e v e l o p m e n t ,  w h i c h  h a s  s t a t e d :  

C o m p e t i t i o n  p o l i c y  h a s  a s  i t s c e n t r a l  e c o n o m i c  g o a l 
t h e  p r e s e r v a t i o n  a n d  p r o m o t i o n  of t h e  c o m p e t i t i v e  
p r o c e s s ,  a p r o c e s s  w h i c h  e n c o u r a g e s  e f f i c i e n c y  in 
t h e  p r o d u c t i o n  a n d  a l l o c a t i o n  of  g o o d s  a n d  s e r v i c e s ,  
a n d  o v e r  t i m e ,  t h r o u g h  its  e f f e c t s  o n  i n n o v a t i o n  a n d  
a d j u s t m e n t  to t e c h n o l o g i c a l  c h a n g e ,  a d y n a m i c  
p r o c e s s  of s u s t a i n e d  e c o n o m i c  g r o w t h .  In c o n d i t i o n s  
of e f f e c t i v e  c o m p e t i t i o n ,  r i v a l s  h a v e  e q u a l  
o p p o r t u n i t i e s  to c o m p e t e  f o r  b u s i n e s s  o n  t h e  b a s i s  
a n d  q u a l i t y  of t h e i r  o u t p u t s ,  a n d  r e s o u r c e  
d e p l o y m e n t  f o l l o w s  m a r k e t  s u c c e s s  in m e e t i n g  
c o n s u m e r s *  d e m a n d  a t  t h e  l o w e s t  p o s s i b l e  c o s t . 2

D e s p i t e  t h e  w o r d i n g  of t h e  s t a t e m e n t ,  c o m p e t i t i o n  
p o l i c y  is n o t  m e a n t  to b e  a g o a l  in  i t s e l f .  It is 
i n s t e a d ,  a s  S t i g l e r  h a s  n o t e d ,  a  m e a n s  of o r g a n i s i n g  
e c o n o m i c  a c t i v i t y  in o r d e r  to a c h i e v e  c e r t a i n  g o a l s . 5 
H o w e v e r ,  t h e  v a r i o u s  g o a l s  g i v e n  a b o v e  c a n  b e  s u b s u m e d  
u n d e r  t h e  s i n g l e  h e a d i n g  of e c o n o m i c  e f f i c i e n c y .  T h e  
O r g a n i s a t i o n  f o r  E c o n o m i c  C o - o p e r a t i o n  a n d  D e v e l o p m e n t  
s t a t e d  t h a t  "... e c o n o m i c  e f f i c i e n c y  a s  a  r e s u l t  of 
c o m p e t i t i v e  m a r k e t  s t r u c t u r e s  c a n  b e  s e e n  a s  a c e n t r a l  
o b j e c t i v e  of c o m p e t i t i o n  p o l i c y ,  . . . " 4 W a t e r s o n  h a s  n o t e d  
t h a t  e f f i c i e n c y  is s e e n  a s  t h e  p r i m e  g o a l  to  a i m  for. H e  
w r o t e ,  " T h e  g r e a t  c l a i m  f or  p e r f e c t  c o m p e t i t i o n  is t h a t  
it l e a d s  to e f f i c i e n c y . " 8 E c o n o m i c  e f f i c i e n c y  is h e r e
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t a k e n  to m e a n  t h e  b e s t  b a l a n c e  of a l l o c a t i v e  a n d  
p r o d u c t i v e  e f f i c i e n c y . 6

M a n y  t h e o r i e s  of c o m p e t i t i o n  e x i s t  a n d  a t t r a c t  
v a r y i n g  d e g r e e s  of s u p p o r t  b o t h  f r o m  e c o n o m i s t s  a n d  
p o l i t i c i a n s .  H o w e v e r ,  p e r f e c t  c o m p e t i t i o n  a n d  w o r k a b l e  
c o m p e t i t i o n  a r e  t h e  m a j o r  m o d e l s  in t h a t  t h e y  f o r m  t h e  
t h e o r e t i c a l  b a s e  of c o m p e t i t i o n  p o l i c y  in t h e  m a j o r i t y  of 
w e s t e r n  c a p i t a l i s t  s t a t e s .

T h e  t h e o r e t i c a l  m o d e l  of p e r f e c t  c o m p e t i t i o n
r e q u i r e s  t h e  f o l l o w i n g  a s s u m p t i o n s  - n u m e r o u s  
p a r t i c i p a n t s  e a c h  p o s s e s s i n g  a s m a l l  s h a r e  of t h e  m a r k e t ,  
h o m o g e n e i t y  a n d  d i v i s i b i l i t y  of p r o d u c t ,  f r e e d o m  of 
e n t r y  a n d  e x i t  f o r  f i r m s  to a n d  f r o m  t h e  m a r k e t  a n d  
p e r f e c t  i n f o r m a t i o n  f o r  a l l . 7

T h e  b e n e f i t s  c l a i m e d  f o r  p e r f e c t  c o m p e t i t i o n  a r e  
n u m e r o u s .  N e i t h e r  t h e  f i r m  n o r  t h e  c o n s u m e r ,  a s  
i n d i v i d u a l s ,  h a v e  a n y  p o w e r  o v e r  t h e  m a r k e t .  N o r  a r e
c o l l u s i v e  a g r e e m e n t s  b y  f i r m s  or i n d i v i d u a l s  s u f f i c i e n t l y  
s t r o n g  so  a s  t o a f f e c t  t h e  p r i c e  s e t  b y  t h e  m a r k e t .  If 
t h e  a s s u m p t i o n  is a l s o  m a d e  t h a t  f i r m s  a r e  p r o f i t  
m a x i m i s e r s  t h e n  t h e y  w i l l  o b e y  t h e  c o m m a n d s  of t h e  
m a r k e t . 8 T h i s  w i l l  m e a n  t h a t  t h e  a c t i o n s  of t h e  f i r m  w i l l  
c o r r e s p o n d  p r e c i s e l y  w i t h  t h e  n e e d s  of s o c i e t y .  T h e
m a r k e t ,  a n  i m p e r s o n a l  f o r c e ,  c a n  b e  r e l i e d  u p o n
a b s o l u t e l y  to r e c o g n i s e  a n d  r e s p o n d  to t h e  c h a n g i n g  n e e d s  
of s o c i e t y .  In e s s e n c e ,  p e r f e c t  c o m p e t i t i o n  r e p r e s e n t s  
t h e  t r i u m p h  of t h e  i n d i v i d u a l  o v e r  o r g a n i s e d  p o w e r
g r o u p s .

T h e  c o n d i t i o n s  r e q u i r e d  fo r  t h e  t h e o r e t i c a l  m o d e l  
a r e  n e v e r  a c t u a l l y  m e t  in p r a c t i c e .  T h e  b e n e f i t s  c l a i m e d  
b y  t h e  m o d e l ,  h o w e v e r ,  c o n t i n u e  to a p p e a l ,  a n d  a t t e m p t s



h a v e  b e e n  m a d e  to f o r m u l a t e  a m o r e  r e a l i s t i c  m o d e l  of 
w o r k a b l e  c o m p e t i t i o n ,  w h i c h  w a s  c a p a b l e  of b e i n g  i m p o s e d  
o n  t h e  re al  w o r l d .  T h e s e  g e n e r a t e d  a g r e a t  d e a l  of 
l i t e r a t u r e ,  a m a j o r  r e v i e w  of w h i c h  w a s  c a r r i e d  o u t  b y  
S o s n i c  in t h e  l a t e  f i f t i e s .  L a t e r  w r i t e r s  s u c h  a s  S c h e r e r
a n d  R o s s  n o t e d  t h a t  n o  m a j o r  d e v e l o p m e n t s  in t h e  t h e o r y
h a d  t a k e n  p l a c e  s i n c e . *

As S c h e r e r  a n d  R o s s  p o i n t  o u t ,  t h e  n u b  of t h e  
p r o b l e m  w i t h  t h e  t h e o r y  of w o r k a b l e  c o m p e t i t i o n  c o n c e r n s  
t h e  c r i t e r i a  b y  w h i c h  it m a y  b e  j u d g e d . 10 T h a t  is, t h e  
c r i t e r i a  a l l o w i n g  o n e  to p r o n o u n c e  w h e t h e r  o r n ot ,  in
p r a c t i c e ,  w o r k a b l e  c o m p e t i t i o n  a c t u a l l y  w o r k s .  S e v e r a l
d i f f i c u l t i e s  a r e  a s s o c i a t e d  w i t h  t h e s e  c r i t e r i a .

T h e  f i r s t  s u c h  d i l e m m a  c o n c e r n s  t h e  c h o i c e  of a  l i s t  
of m i n i m a l  a s s e s s m e n t  c r i t e r i a .  E v e n  t h i s  b a s i c  s t a r t i n g  
p o i n t  f o r  a n a l y s i s  is t h e  s u b j e c t  of d i s p u t e  a m o n g  
e c o n o m i s t s .  T h e  w o r k  of S c h e r e r  a n d  R o s s  i l l u s t r a t e s  t h i s  
p r o b l e m  for, in p r o d u c i n g  a l i s t  of m i n i m a l  c r i t e r i a ,  
t h e y  e m p l o y e d  t h e  c r i t e r i a  m o s t  f r e q u e n t l y  c h o s e n  b y  
d i v e r s e  a u t h o r s . 11 T h i s  f a c t  i n d i c a t e s  t h a t  t h e r e  is, a s  
yet, n o  f i x e d  n u m b e r  of m i n i m a l  c r i t e r i a .

T h e  s e c o n d  d i f f i c u l t y  c o n c e r n s  p r o b l e m s  w i t h i n  t h e  
l is t of s u c h  g e n e r a l l y  a g r e e d  c r i t e r i a  a s t h e r e  a re . 
S c h e r e r  a n d  R o s s  b e l i e v e d  t h a t  t h e  l i s t  c o n t a i n e d  s e v e r a l  
f l a w s . 12 A s t h e  t h e o r y  of w o r k a b l e  c o m p e t i t i o n  is of 
i m p o r t a n c e  to E C  c o m p e t i t i o n  p o l i c y  t h e  l i s t  c o m p i l e d  b y  
S c h e r e r  a n d  R o s s  is g i v e n  h e r e . 13 It m a k e s  u s e  of t h e  
c l a s s i f i c a t i o n  s y s t e m  e m p l o y e d  b y  S o s n i c k :  s t r u c t u r e ,
c o n d u c t  a n d  p e r f o r m a n c e .

S t r u c t u r a l  c r i t e r i a :  T h e  n u m b e r  of t r a d e r s  s h o u l d  b e  
a t  l e a s t  a s  l a r g e  a s  s e a  1e e c o n o m  i e s  p e r m i t .  T h e  re 
s h o u l d  b e  n o a r t i f i c i a l  i n h i b i t i o n s  o n  m o b i l i t y  a n d



e n t r y .  T h e r e  s h o u l d  b e  m o d e r a t e  a n d  p r i c e  s e n s i t i v e  
q u a l i t y  d i f f e r e n t i a l s  in t h e  p r o d u c t s  o f f e r e d .

C o n d u c t  c r i t e r i a :  S o m e  u n c e r t a i n t y  s h o u l d  e x i s t  in
t h e  m i n d s  of r i v a l s  a s  to w h e t h e r  p r i c e  i n i t i a t i v e s  
w i l l  b e  f o l l o w e d .  F i r m s  s h o u l d  s t r i v e  to a c h i e v e  
t h e i r  g o a l s  i n d e p e n d e n t l y ,  w i t h o u t  c o l l u s i o n .  
T h e r e  s h o u l d  b e  n o  u n f a i r  e x c l u s i o n a r y ,  p r e d a t o r y  or 
c o e r c i v e  t a c t i c s .  I n e f f i c i e n t  s u p p l i e r s  a n d
c u s t o m e r s  s h o u l d  n o t  b e  s h i e l d e d  p e r m a n e n t l y .  
S a l e s  p r o m o t i o n  s h o u l d  b e  i n f o r m a t i v e ,  or a t  l e a s t  
n o t  b e  m i s l e a d i n g .  T h e r e  s h o u l d  b e n o  p e r s i s t e n t ,  
h a r m f u l  p r i c e  d i s c r i m i n a t i o n .

P e r f o r m a n c e  c r i t e r i a :  F i r m s ’ p r o d u c t i o n  a n d
d i s t r i b u t i o n  o p e r a t i o n s  s h o u l d  b e  e f f i c i e n t  a n d  n o t  
w a s t e f u l  of r e s o u r c e s .  O u t p u t  level a n d  p r o d u c t  
q u a l i t y  ( i . e . ,  v a r i e t y ,  d u r a b i l i t y ,  s a f e t y ,  
r e l i a b i l i t y ,  a n d  s o  f o r t h )  s h o u l d  b e  r e s p o n s i v e  to 
c o n s u m e r  d e m a n d s .  P r o f i t s  s h o u l d  b e  a t  l e v e l s  j u s t  
s u f f i c i e n t  t o r e w a r d  i n v e s t m e n t ,  e f f i c i e n c y  a n d  
i n n o v a t i o n .  P r i  c e s  s h o u l d  ' e n c o u r a g e  r a t i o n a l  
c h o i c e ,  g u i d e  m a r k e t s  t o w a r d s  e q u i l i b r i u m ,  a n d  n o t  
i n t e n s i f y  c y c l i c a l  i n s t a b i l i t y .  O p p o r t u n i t i e s  fo r 
i n t r o d u c i n g  t e c h n i c a l l y  s u p e r i o r  n e w  p r o d u c t s  
a n d  p r o c e s s e s  s h o u l d  b e e x p l o i t e d .  P r o m o t i o n a l  
e x p e n s e s  s h o u l d  n o t  b e  e x c e s s i v e .  S u c c e s s  s h o u l d  
a c c r u e  to  s e l l e r s  w h o  b e s t  s e r v e  c o n s u m e r  w a n t s . 14

T h e  i m m e d i a t e  d i f f i c u l t y  is t h a t  t h e  f i r s t  t w o  i t e m s  
o n  t h e  l i s t  a r e  l i t t l e  m o r e  t h a n  a  r e s t a t e m e n t ,  in l es s 
a b s o l u t e  t e r m s ,  of t h e  r e q u i s i t e s  of p e r f e c t
c o m p e t i t i o n . 13 T h i s  f u r t h e r  c o m p l i c a t e s  t h e  f i r s t  p r o b l e m  
of i d e n t i f y i n g  m i n i m a l  c r i t e r i a .



F u r t h e r m o r e ,  m a n y  of t h e  c r i t e r i a  m a y  b e  f l a w e d  
s i n c e  t h e y  a re ,  to a l a r g e  d e g r e e ,  i m p r e c i s e .  S c h e r e r  a n d  
R o s s  n o t e d  t h e  f o l l o w i n g  e x a m p l e s :  H o w  p r i c e  s e n s i t i v e
m u s t  q u a l i t y  d i f f e r e n t i a l s  b e ?  W h e n  a r e  p r o m o t i o n a l
e x p e n s e s  e x c e s s i v e ?  W h e n  d o e s  p r i c e  d i s c r i m i n a t i o n  b e c o m e  
p e r s i s t e n t ?  In f a c t , t h e  e n t i r e  l i s t  w a s  r i d d l e d  w i t h  
s u c h  s u b j e c t i v e  e v a l u a t i o n s ,  m a k i n g  b o t h  t h e  d e v i a n t  
p e r f o r m a n c e  a n d  t h e  d e s i r e d  p e r f o r m a n c e  d i f f i c u l t  to 
m e a s u r e . 16

T h e  t h i r d  a n d  m o s t  f u n d a m e n t a l  d i f f i c u l t y  w i t h  t h e  
c o n c e p t  of w o r k a b l e  c o m p e t i t i o n  is h o w  it c a n  b e  p r o p e r l y  
e v a l u a t e d  if, a s  t e n d s  to b e  t h e  n o r m ,  n o t  al l c r i t e r i a
a r e  m e t.  It d o e s  n o t  a p p e a r  to  b e  p o s s i b l e  to e v a l u a t e  
w o r k a b l e  c o m p e t i t i o n  p r o p e r l y  s i n c e  t h e r e  is n o  o b j e c t i v e  
m o d e  f o r  d o i n g  so. S u b j e c t i v e  v a l u e  j u d g m e n t s  m u s t  p l a y  
s o m e  p a r t  in t h e  p r o c e s s .  A s p e c t s  of p e r f o r m a n c e ,  f o r  
e x a m p l e ,  m a y  h a v e  to b e  e v a l u a t e d  a g a i n s t  e l e m e n t s  of 
s t r u c t u r e .  T h i s  is t h e  s t i c k i n g  p o i n t  of t h e  t h e o r y  of 
w o r k a b l e  c o m p e t i t i o n .  As  S t i g l e r  w r o t e ,  " T w o  c o m p e t e n t  
p e r s o n s  w h o  s t u d y  a p a r t i c u l a r  i n d u s t r y  c a n  d i s a g r e e  o n  
its w o r k a b l e  c o m p e t i t i v e n e s s ,  a n d  t h e r e  e x i s t s  n o
a n a l y t i c a l  b a s i s  f o r  e l i m i n a t i n g  t h e  d i s a g r e e m e n t . ” 17 
P e r h a p s  t h e  f l a w e d  a n d  u n c e r t a i n  s t a t e  of w o r k a b l e  
c o m p e t i t i o n  t h e o r y  w a s  b e s t  s u m m e d  u p  b y  S t i g l e r  w h e n  h e  
w r o t e  t h a t  t h e  l i t e r a t u r e  o n  w o r k a b l e  c o m p e t i t i o n ,  ” ... 
w a s  n o t  a n  o r n a m e n t  to t h e  s c i e n c e  of e c o n o m i c s . ” 10

P e r f e c t  c o m p e t i t i o n  a n d  w o r k a b l e  c o m p e t i t i o n  d o  n o t  
c o n s t i t u t e  t h e  e n t i r e  c o n t r i b u t i o n  of e c o n o m i c s  to
c o m p e t i t i o n  t h e o r y .  O t h e r  t h e o r i e s  a l s o  h a v e  l e g i t i m a t e  
c l a i m s  to a t t e n t i o n .  A b r i e f  s u r v e y  of a n u m b e r  of t h e s e  
is n o w  g i v e n  so t h a t  a m o r e  c o m p l e t e  p i c t u r e  of t h e  s t a t e  
of c o m p e t i t i o n  t h e o r y  p e r  s e , a n d  its  c l a i m  to v a l i d i t y
as regards the real world, can emerge.
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T h e  o r i g i n s  of t h e  A u s t r i a n  S c h o o l  of E c o n o m i c s  c a n  
b e  t r a c e d  b a c k  to * T h e  P r i n c i p l e s  of E c o n o m i c s , ’ b y  
M e n g e r ,  p u b l i s h e d  in 1 8 7 1 . 19 M e n g e r  a t t e m p t e d  to s h o w  
t h a t  it w a s  p o s s i b l e  f o r  e c o n o m i c s  to  be  b o t h  t r u l y  
t h e o r e t i c a l  o r e x a c t  a n d  a l s o  s u b j e c t i v i s t .  H i s  b o o k  
p r o v o k e d  m a n y  f u r t h e r  v i e w s ,  s o m e  s u p p o r t i v e  b u t  m o s t  of 
a d e r o g a t o r y  n a t u r e .  T h e  n a m e ,  ’T h e  A u s t r i a n  S c h o o l ’ 
a c t u a l l y  c a m e  i n t o  b e i n g  a s  a t e r m  of d e r i s i o n  u s e d  b y  
t h o s e  w h o  o p p o s e d  M e n g e r ’ s v i e w s ,  p r i n c i p a l l y  t h e  G e r m a n  
H i s t o r i c a l  S c h o o l . 20

T h e  A u s t r i a n  S c h o o l  is n o t  of h i s t o r i c a l  i m p o r t a n c e  
o n l y .  A f t e r  a  p e r i o d  of d e c l i n e ,  A u s t r i a n i s m  g r a d u a l l y  
r e g a i n e d  it s v i g o u r  a n d  is n o w  a n  a c t i v e  a n d  f l o u r i s h i n g  
t h e o r y  of c o m p e t i t i o n . 21 T h e  b a s i c  p o s i t i o n  of t h e  
p r e s e n t  d a y  A u s t r i a n  S c h o o l  c a n  b e  s u m m a r i s e d  a s  f o l l o w s .  
C o m p e t i t i o n  is n e v e r  p e r f e c t .  T h e  p l a n s  a n d  e x p e c t a t i o n s  
of t h e  p a r t i c i p a n t s  in t h e  m a r k e t  a r e  n e v e r  in h a r m o n y .  
U n l i k e  p e r f e c t  c o m p e t i t i o n  w h e r e  c o m p e t i t i o n  is v i e w e d  a s  
a s t a t e ,  A u s t r i a n i s m  s e e s  c o m p e t i t i o n  a s  a d y n a m i c  
p r o c e s s  c o n s t a n t l y  e v o l v i n g  t o w a r d s  a n  i d e a l  s t a t e .  
F u r t h e r ,  m a r k e t  c o m p e t i t i o n  is h e l d  to c o n f e r  r e a l  
b e n e f i t s  w h i c h  a c e n t r a l l y  p l a n n e d  e c o n o m y  c a n n o t  m a t c h .

T h e  H a r v a r d  t h e o r y  w a s  c o n c e i v e d  d u r i n g  t h e  1 9 3 0 s  
a n d  f u r t h e r  d e v e l o p e d  in t h e  1 9 5 0 s .  It c a n  b e  s u m m a r i s e d  
a s  t h e  s t r u c t u r e - c o n d u c t - p e r f o r m a n c e  p a r a d i g m . 22 As 
V i c k e r s  w r o t e ,  ’’T h i s  a p p r o a c h  r e g a r d s  m a r k e t  s t r u c t u r e  
( t h e  n u m b e r  a n d  s i z e s  of f i r m s  in t h e  i n d u s t r y ,  e n t r y  
b a r r i e r s ,  e t c . ) ,  a s  d e t e r m i n i n g  t h e  c o n d u c t  of t h e  f i r m s  
( t h e i r  p o l i c i e s  r e g a r d i n g  p r i c e ,  a d v e r t i s i n g ,  c a p a c i t y ,  
i n n o v a t i o n  e t c ) ,  w h i c h  in t u r n  d e t e r m i n e s  t h e  p e r f o r m a n c e  
of t h e  i n d u s t r y  ( i t s  a l l o c a t i v e  e f f i c i e n c y  a n d  
t e c h n o l o g i c a l  p r o g r e s s ,  f o r  e x a m p l e ) . ” 23
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T h e  C h i c a g o  S c h o o l  u s e s  p r i c e  t h e o r y  a s  its 
p r i n c i p a l  a n a l y t i c a l  t ool  in t h e  s t u d y  of i n d u s t r i a l  
e c o n o m i c s .  It t e n d s  t o w a r d s  a f a r  s t r o n g e r  b e l i e f  in t h e  
e f f i c a c y  of t h e  o p e r a t i o n  of m a r k e t  f o r c e s  t h a n  d o e s  
H a r v a r d .  E q u a l l y ,  C h i c a g o  c o n s i d e r s  t h a t  t h e r e  is f a r  
l e ss  n e e d  f o r  g o v e r n m e n t  i n t e r v e n t i o n  in t h e  m a r k e t  t h a n  
i ts  H a r v a r d  c o u n t e r p a r t  a n d,  i n d e e d ,  q u e s t i o n s  t h e  w h o l e  
c o n c e p t  of t h e  d e s i r a b i l i t y  of g o v e r n m e n t  i n t e r v e n t i o n . 24 
It a s s e r t s  t h a t  g o v e r n m e n t  p o l i c y  i t s e l f  is a m a j o r
s o u r c e  of r e s t r i c t i o n  o n  f r e e  c o m p e t i t i o n .  T h e  v i e w s  of 
C h i c a g o  a r e  c o n c e p t u a l l y  s i m i l a r  to t h e  e m p h a s i s  of 
A u s t r i a n i s m  u p o n  d y n a m i  c c o m p e t i t i o n  b y  i n n o v a t  i o n  a n d  
t h e  t h r e a t  of n e w  e n t r y .

T h e  t e r m ,  ’C o n t e s t a b l e  M a r k e t *  w a s  c o i n e d  t o
d e s c r i b e  t h e  i n v e n t i o n  b y  R o b e r t  D. W i l l i g  of a n e w  t y p e
of i d e a l i s e d  e c o n o m i c  m a r k e t . 28 T h e  p e r f e c t l y  c o n t e s t a b l e  
m a r k e t  h a s  n o  e n t r y  b a r r i e r s ,  t h u s  m a k i n g  e n t r y  b o t h
e a s y  a n d  c o s t l e s s .  T h e  o n l y  d e t e r r e n t  to e n t r y  is w h e r e  
m a r k e t  p r i c e s  a r e  s e t  a t  a l e ve l t h a t  m a k e s  e n t r y  
u n p r o f i t a b l e .  T h e  d i f f e r e n c e  b e t w e e n  t h e  i d e a l i s e d  m a r k e t  
a s  e n v i s a g e d  b y  W i l l i g  a n d  t h e  s t a n d a r d  c o n c e p t  of a n  
i d e a l i s e d  m a r k e t ,  t h e  p e r f e c t l y  c o m p e t i t i v e  m a r k e t ,  is 
t h a t  t h e  p e r f e c t l y  c o n t e s t a b l e  m a r k e t  m a y  c o n s i s t  of o n l y  
a f e w  f i r m s .  A p e r f e c t l y  c o n t e s t a b l e  m a r k e t  c a n  f u n c t i o n  
u n d e r  o l i g o p o l y ,  d u o p o l y  or e v e n  m o n o p o l y .  T h e  s t a n d a r d  
m a r k e t  m o d e l  h a s  a l w a y s  a s s u m e d  t h a t  a l a r g e  n u m b e r  of 
f i r m s  i n h a b i t  t h e  m a r k e t .

W i t h i n  t h e  p e r f e c t l y  c o m p e t i t i v e  m a r k e t ,  it h a s  
a l w a y s  b e e n  a s s u m e d  t h a t  f i r m s  a r e  a w a r e  t h a t  t h e i r  
p r o d u c t i o n  d e c i s i o n s  c a n n o t  a f f e c t  t h e  m a r k e t  p r i c e .  B y  
c o n t r a s t ,  t h e  i n h a b i t a n t s  of t h e  p e r f e c t l y  c o n t e s t a b l e  
m a r k e t  a n d  a l s o  p o t e n t i a l  e n t r a n t s  h a v e ,  a n d  r e a l i s e  t h e y



h a v e ,  p o w e r  o v e r  p r i c e s .  If t h e y  s e l 1 m o r e  t h a n  is 
d e m a n d e d  b y  c o n s u m e r s  a t  t h e  g i v e n  p r i c e  a f al l in t h e  
m a r k e t  p r i c e  w i l l  r e s u l t .  T h e  c o n t e s t a b l e  m a r k e t ,  
t h e r e f o r e ,  n e e d  n o t  b e  p o p u l a t e d  b y  a l a r g e  n u m b e r  of 
f i r m s  a n d  i n d e e d  w i l l  s t i l l  f u n c t i o n  e v e n  u n d e r  a 
s i t u a t i o n  of m o n o p o l y .

T h e  t h e o r y  of c o n t e s t a b l e  m a r k e t s ,  h o w e v e r ,  is j u s t  
t h a t ,  a t h e o r y .  A s  U t t o n  n o t e d ,  " B a u m o l  a n d  h i s  
c o l l e a g u e s  a r e  a t  p a i n s  to e m p h a s i s e  t h a t  t h e  p u r e l y
f o r m a l  r e s u l t  r e s t s ,  a s  in a l l  t h e o r i e s ,  o n  t h e  i n i t i a l
a s s u m p t  i o n s . T h e  w o r l d  n o  m o r e  c o n s i s t s  of p e r f e c t l y  
c o n t e s t a b l e  m a r k e t s  t h a n  p e r f e c t l y  c o m p e t i t i v e  o n e s . ” 26 
H e  a l s o  s t a t e d  t h a t ,  a s  w i t h  al l n e w  t h e o r e t i c a l
d e v e l o p m e n t s ,  t i m e  w a s  n e e d e d  f o r  t h e  f ul l  i m p l i c a t i o n s  
to b e  w o r k e d  o ut .  F u r t h e r  t h e  t h e o r y ,  a s  it s t a n d s ,  h a s  
a t t r a c t e d  c r i t i c i s m . 27 T h i s  is n o t  to  d e c r y ,  h o w e v e r ,  
e i t h e r  t h e  p l a u s i b i l i t y  of t h e  t h e o r y  of c o n t e s t a b l e  
m a r k e t s  or i t s  p r a c t i c a l  a p p l i c a t i o n  in s p e c i f i c  a r e a s  of 
c o m p e t i t i o n  p o l i c y .  U t t o n  b e l i e v e d  t h a t  it w a s  a n
e x c i t i n g  d e v e l o p m e n t  a n d  c o n c l u d e d ,  " A l t h o u g h  s t i l l  v e r y  
r e c e n t  a nd , t o a n  e x t e n t ,  c o n t r o v e r s i a l ,  it h a s  a l r e a d y  
h a d  a d i r e c t  b e a r i n g  o n  d e r e g u l a t i o n  p o l i c y  in t h e  U S  a n d  
is l i k e l y  to b e  of i n c r e a s i n g  i m p o r t a n c e  in E u r o p e . " 28

It is n o t  s u g g e s t e d  t h a t  a n y  or all of t h e  a b o v e  
t h e o r i e s  is i n c o r r e c t .  N o n e ,  h o w e v e r , h a s  a s  y e  t 
e s t a b l i s h e d  i t s  a b s o l u t e  v a l i d i t y .  If so, t h e n  e c o n o m i c  
t h e o r y  c a n n o t ,  a t  p r e s e n t ,  c l a i m  to s h o w  h o w  b e s t  to 
a c h i e v e  t h e  g o al  of e c o n o m i c  e f f i c i e n c y  b y  t h e  u s e  of a 
p o l i c y  of c o m p e t i t i o n .  H o w e v e r ,  if e c o n o m i c  t h e o r y  d o e s  
n o t  p r o v i d e  a  f u l l y  r e l i a b l e  g u i d e  f o r t h e  a c h i e v e m e n t  of 
e c o n o m i c  e f f i c i e n c y  in t h e  f o r m  of a v i a b l e  c o m p e t i t i o n  
t h e o r y ,  w h y  t h e n  is c o m p e t i t i o n  p o l i c y  p r e d o m i n a n t l y  t h e  
c h o s e n  t ool  of t h e  w e s t e r n  d e m o c r a t i c  c a p i t a l i s t i c



n a t i o n s ?  T h i s  is t h e  f u n d a m e n t a 1 q u e s t i o n  w i t h  r e g a r d  to 
c o m p e t i t i o n  p o l i c y .  A n  a n s w e r  c a n  be f o u n d  b y  a
r e a p p r a i s a l  of t h e  b a s i c  ai m,  e c o n o m i c  e f f i c i e n c y ,  t h e
m e a n s  to t h a t  a im ,  c o m p e t i t i o n  p o l i c y ,  a n d  t h e  
i n t e r r e l a t i o n s h i p  b e t w e e n  t h e  two.

T h e  a i m  is, a s  s t a t e d ,  e c o n o m i c  e f f i c i e n c y .  T h i s  
e c o n o m i c  a i m  is n ot, h o w e v e r ,  t h e  p r i m a r y  a i m  of w e s t e r n
s o c i e t y ,  w h i c h  is, i n s t e a d ,  t h e  c o n t i n u i n g  s u r v i v a l  of
it s  d e m o c r a t i c  c a p i t a l i s t  w a y  of life. T h e  p r e s e r v a t i o n  
of t h e  p r e s e n t  p o l i t i c a l  s y s t e m  is, a n d  is l i k e l y  to 
r e m a i n ,  t h e  f u n d a m e n t a l  go al . All  o t h e r  a i m s ,  i n c l u d i n g  
t h e  o n e  u n d e r  d i s c u s s i o n ,  a r e  s u b o r d i n a t e .  T h e  g o a l  c a n  
t h u s  b e  r e a s s e s s e d  a n d  r e c l a s s i f i e d  a s  t h e  a c h i e v e m e n t  of 
e c o n o m i c  e f f i c i e n c y  in a m a n n e r  w h i c h  d o e s  n o t  t h r e a t e n  
t h e  s t a b i l i t y  of t h e  p o l i t i c a l  s y s t e m  or s u c h  o t h e r  
v a l u e s  a s  it e s p o u s e s .

A l t h o u g h  it m a y  s e e m  d e b a t a b l e  t h a t  p o l i t i c s  c o m e s  
b e f o r e  a n  a i m  t h a t  is, o n  o c c a s i o n ,  u s e d  a s  a s y n o n y m  f o r  
c o n s u m e r  w e l f a r e ,  t h i s  n o t i o n  h a s  i t s a d h e r e n t s . ZT S w a n n ,  
f o r  e x a m p l e ,  w h e n  d i s c u s s i n g  t h e  o p t i m u m  a l l o c a t i o n  of 
r e s o u r c e s  s t a t e d ,  " W e  s h o u l d ,  h o w e v e r ,  b e  u n d e r  n o  
i l l u s i o n  t h a t  t h e  a t t a i n m e n t  of s u c h  a n  o p t i m u m  h a s  e v e r  
b e e n  a f o r e m o s t  c o n s i d e r a t i o n  in t h e  m i n d  of p r a c t i c a 1 
p o l i t i c i a n s . ” 30 If so, t h e n  n e w  l i g h t  is c a s t  o n  t h e  
f u n d a m e n t a l  q u e s t i o n  of w h y  a p o l i c y  of c o m p e t i t i o n  w a s  
c h o s e n  to a c h i e v e  c o n s u m e r  w e l f a r e  in t h e  w e s t .  T h e  
a n s w e r  is t h a t  it m o s t  c l o s e l y  c o r r e s p o n d s  to  t h e  
d e m o c r a t i c  i d e a  or i d ea l  of h o w  it o u g h t  to b e  d o n e . 31 
C o m p e t i t i o n  p o l i c y  is c o n s i d e r e d  b o t h  a s  t h e  p o l i t i c a l l y  
c o r r e c t  w a y  to a c h i e v e  t h e  s t a t e d  go al  a n d  a s  t h e  w a y  of 
d o i n g  s o w h i c h  w i l l  b e s t  p r o t e c t  t h e  p o l i t i c a l  s y s t e m .

T h i s  m e a n s  t h a t  t h e  c h o i c e  is a n  i n s t r u m e n t a 1 r a t h e r



t h a n  a s u b s t a n t i v e  o n e .  It c o u l d  b e  a r g u e d  t h a t  s o c i e t y  
s h o u l d ,  r a t h e r ,  p u r s u e  t h e  p o l i c y  m o s t  c o n d u c i v e  to 
e c o n o m i c  e f f i c i e n c y  i r r e s p e c t i v e  of o t h e r  c o n s i d e r a t i o n s .  
E v e n ,  h o w e v e r ,  if t h e r e  w e r e  a n  o b j e c t i v e l y  c o r r e c t  
s y s t e m ,  u n i v e r s a l l y  r e c o g n i s e d  a s  s u c h ,  b y  w h i c h  to 
a c h i e v e  o p t i m u m  e f f i c i e n c y ,  it is d o u b t f u l  w h e t h e r  a ll  
s t a t e s ,  r e g a r d l e s s  of p o l i t i c a l  i d e o l o g y ,  w o u l d  c h o o s e  to 
e m p l o y  it. A s  s u c h  a  s y s t e m  d o e s  n o t  e x i s t  t h i s  is n o t  a n  
a p p r o p r i a t e  p o i n t  t o  p u r s u e .  It c a n  b e  d e m o n s t r a t e d ,  
h o w e v e r ,  t h a t  s o c i e t y  d o e s  i n d e e d  m a k e  d e l i b e r a t e  
i n s t r u m e n t a l  j u d g m e n t s .  T h e  p e r t i n e n t  q u e s t i o n  is w h e t h e r  
s t a t e s  d o  c h o o s e  t h e  s y s t e m  t h e y  b e l i e v e  is t h e  o n e  b e s t  
s u i t e d  to a c h i e v i n g  o p t i m u m  e c o n o m i c  e f f i c i e n c y  a n d  h o w  
f a r  t h i s  is o n e  of s u s t a i n i n g  c o m p e t i t i o n .

A l l s o c i e t i e s  a r e  f a c e d  w i t h  t h e  b a s i c  p r o b l e m  of 
f i n i t e  e c o n o m i c  r e s o u r c e s .  As  S l o m a n  n o t e d ,  " T h e y  d i f f e r  
c o n s i d e r a b l y ,  h o w e v e r ,  in t h e  w a y  t h e y  t a c k l e  t h e
p r o b l e m .  O n e  i m p o r t a n t  d i f f e r e n c e  b e t w e e n  s o c i e t i e s  is in 
t h e  d e g r e e  of g o v e r n m e n t  c o n t r o l  of t h e  e c o n o m y . " 32 
E c o n o m i s t s  u s e  t h e  e x a m p  1e s of t h e  f r e e - m a r k e t  e c o n o m y  
a n d  t h e  p l a n n e d  or  c o m m a n d  e c o n o m y  to  i l l u s t r a t e  t h i s  
d i f f e r e n c e .  T h e  f r e e - m a r k e t  e c o n o m y  h a s  n o  g o v e r n m e n t  
i n t e r v e n t i o n  a t  a ll  w h i l e  t h e  p l a n n e d  o r c o m m a n d  e c o n o m y  
h a s  a l l  t h e  e c o n o m i c  d e c i s i o n s  t a k e n  b y  t h e  g o v e r n m e n t .

N e i t h e r  e x a m p l e  e x i s t s  in r e a l i t y .  T h e i r  f u n c t i o n  is 
to a c t  as  o p p o s i t e  e n d s  of a s p e c t r u m  of b e h a v i o u r  of 
s t a t e s  a n d  to p u t  s u c h  b e h a v i o u r  i n t o  p e r s p e c t i v e .  In 
f a c t ,  al l s t a t e s  o p e r a t e  t h r o u g h  s o m e  f o r m  of m i x e d  
e c o n o m y  w h e r e  e c o n o m i c  d e c i s i o n s  a r e  m a d e  p a r t l y  b y  t h e  
g o v e r n m e n t  a n d  p a r t l y  t h r o u g h  t h e  m a r k e t . 33 As to  t h e  
f r e e  m a r k e t  e c o n o m y ,  U t t o n  n o t e d  t h a t,  " I t  is p o s s i b l e  to 
a r g u e  t h a t  p r a c t i c a l l y  all i n d u s t r i e s  in m o d e r n  e c o n o m i e s  
a r e  r e g u l a t e d  t o  s o m e  e x t e n t . " 34



D i a g r a m s  e m p l o y e d  b y  S l o m a n  a n d  b y  B e g g ,  F i s h e r  a n d  
D o r n b u s h  r e s p e c t i v e l y ,  c l a s s i f y i n g  e c o n o m i c  s y s t e m s  in 
t h e  1 9 9 0 s ,  s h o w  t h a t  t h e  m a j o r  s t a t e  c l o s e s t  to  t h e  
f r e e - m a r k e t  e n d  of t h e  s p e c t r u m  is t h e  U n i t e d  S t a t e s ,  
w h i c h  is g e n e r a l l y  r e g a r d e d  a s  t h e  e p i t o m e  of t h e  
c a p i t a l i s t  d e m o c r a c y . 35 S l o m a n 1 s d i a g r a m  a l s o  r e v e a l s  
t h a t ,  u n t i l  r e c e n t l y ,  t h e  s t r a t e g y  c h o s e n  b y  t h e  e a s t  
E u r o p e a n s  h a d  p l a c e d  t h e m  c l o s e  to t h a t  e n d  of t h e  
s p e c t r u m  r e p r e s e n t i n g  t h e  t o t a l l y  p l a n n e d  e c o n o m y .  T h e y  
h a d  m a d e  t h i s  c h o i c e  b e c a u s e ,  l i k e  t h e  w e s t ,  t h e y  
b e l i e v e d  it to b e  t h e  w a y  of d o i n g  t h i n g s  t h a t  m o s t  
c l o s e l y  c o r r e s p o n d e d  to t h e i r  p o l i t i c a l  i d e a l s  of t h e  
t i m e . 36

R e c e n t  e v e n t s  in e a s t e r n  E u r o p e  m i g h t  s e e m  t o 
i n d i c a t e  t h a t  r e l a t i v e l y  l i t t l e  g o v e r n m e n t  i n t e r v e n t i o n  
in t h e  e c o n o m y  has, a f t e r  a ll,  b e e n  s h o w n  t o b e  t h e  
e c o n o m i c a l l y  c o r r e c t  s y s t e m . 37 H o w e v e r ,  t h i s  w o u l d  b e  a 
s u p e r f i c i a l  c o n c l u s i o n  to r e a c h .  P l e n d e r ,  c o m m e n t i n g  o n  
t h e  h a p p e n i n g s  in e a s t e r n  E u r o p e ,  w a r n e d  t h a t  it w a s  o n l y  
t h e  s c a l e  of e a s t e r n  p o l i c y  f a i l u r e  t h a t  s e r v e d  t o  p u t  
w e s t e r n  p o l i c y  in a g o o d  l i g h t  a n d  t h a t  "... b y  a n y  l e s s  
d i s m a l  y a r d s t i c k  t h e  e c o n o m i c  p o l i c y  f a i l u r e s  in t h e  w e s t  
h a v e  b e e n  s u b s t a n t i a l . " 3 B

It c o u l d  b e  a r g u e d  t h a t  c o m p e t i t i o n ,  f o r  al l i ts  
f l a w s ,  is, n o n e t h e l e s s ,  t h e  b e s t  a v a i l a b l e  s y s t e m .  
H o w e v e r ,  a n  a l t e r n a t i v e  p o l i c y  t o c o m p e t i t i o n  is b e i n g  
p r a c t i s e d  b y  a m a j o r  t r a d i n g  n a t i o n  o u t w i t h  t h e  w e s t e r n  
h e m i s p h e r e .  T h e  J a p a n e s e  e m p l o y  n e i t h e r  a  m i n i m a l  
e c o n o m i c  i n t e r v e n t i o n  p o l i c y  n o r  a s y s t e m  of r i g i d  s t a t e  
c o n t r o l  b u t  a  s t r a t e g y  of i n d u s t r i a l  p o l i c y .  M o r e o v e r ,  
J a p a n  is a s t a t e  t h a t  is e n j o y i n g  c o n s p i c u o u s  i n d u s t r i a l  
s u c c e s s .3 ’
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v a n  W o l f e r e n  b e l i e v e d  t h a t  it is a f i c t i o n  f o r  J a p a n  
to b e  c l a s s e d  a s  a  c a p i t a l i s t  f r e e - m a r k e t  e c o n o m y .  
E q u a l l y ,  h e  h e l d  t h a t  it c o u l d  n o t  b e  c a t e g o r i s e d  a s  a 
c e n t r a l l y  c o n t r o l l e d  S o v i e t - t y p e  e c o n o m y .  H e  w r o t e ,  " T h e  
J a p a n e s e ,  K o r e a n  a n d  T a i w a n e s e  e x p e r i e n c e s  h a v e  s h o w n
t h a t  a  t h i r d  c a t e g o r y  of p o l i t i c a l  e c o n o m y  c a n  e x i s t ,  
b e s i d e  t h e  w e s t e r n  a n d  c o m m u n i s t  t y p e s .  U S  p o l i t i c a l  
s c i e n t i s t ,  C h a  liners J o h n s o n ,  h a s  i s o l a t e d  t h i s  c a t e g o r y
of i n d u s t r i a l  n a t i o n s  a n d  l a b e l l e d  it ’c a p i t a l i s t  
d e v e l o p m e n t  s t a t e s ’ . " 40 F u r t h e r ,  N e s t e r  w r o t e ,  " J a p a n ’ s
s u c c e s s  r e s t s  o n  r e j e c t i o n  of b o t h  c o m m u n i s t - s t y 1e s t a t e  
o w n e r s h i p  of t h e  e c o n o m y  a n d  t h e  n e o c l a s s i c a l  b e l i e f  t h a t  
f r e e  m a r k e t s  a n d  m i n i m a l  s t a t e  i n t e r f e r e n c e  a r e  t h e  
a n s w e r ."41

O t h e r  a n d  s u b s i d i a r y  r e a s o n s  c a n  a l s o  b e  f o u n d  f o r
t h e  c h o i c e  of c o m p e t i t i o n  p o l i c y  b y  w e s t e r n  d e m o c r a t i c  
s t a t e s .  As  y e t ,  e c o n o m i c s  h a s  f a i l e d  to p r o v i d e  a  t h e o r y  
of c o m p e t i t i o n  t h a t  w o u l d  g u a r a n t e e  o p t i m u m  e c o n o m i c  
e f f i c i e n c y .  N o n e t h e l e s s ,  e v e n  if e c o n o m i c  t h e o r y  h a s  n o t  
p r o v i d e d  t h e  d e f i n i t i v e  a n s w e r ,  t h i s  d o e s  n o t  m e a n  t h a t  
s t a t e s  s h o u l d  l e a v e  t h e  a l l o c a t i o n  of g o o d s  a n d  s e r v i c e s  
t o t a l l y  u n r e g u l a t e d .  F u r t h e r ,  e c o n o m i c s  h a s  n o t  p r o v i d e d  
c o n c l u s i v e  e v i  d e n c e  of t h e  s u p e r i o r i t y  of a n y  o t h e r  
m e t h o d  of a c h i e v i n g  t h i s  o p t i m u m .  T h i s  i m p l i e s  t h a t  a n y  
c h o i c e  of p o l i c y  m u s t  be  i n s t r u m e n t a l .  E v e n  t h e  m o s t  
o b j e c t i v e  c h o i c e  to b e  m a d e  c o u l d  o n l y  t a k e  t h e  f o r m  of 
t h e  s t a t e m e n t :  w e  b e l i e v e  w e  h a v e  c h o s e n  t h e  p o l i c y  b e s t  
s u i t e d  to a c h i e v e  e c o n o m i c  e f f i c i e n c y .  If so, it is 
a l l o w a b l e  f o r  a  s o c i e t y  t o be  o v e r t l y  i n s t r u m e n t a l  a n d  
c h o o s e  a  s y s t e m  t h a t  a c c o r d s  w i t h  its p o l i t i c a l  m o d e  of 
life.

W h e n  s p e a k i n g  of ’ t h e  f a i l u r e  of e c o n o m i c s ’ w h a t  is



m e a n t  is t h e  f a i l u r e  of e c o n o m i c s  to d e l i v e r  a f u l l y  
w o r k e d  o u t  t h e o r y  t h a t  h a s  t h e  v a l i d i t y  of a n a t u r a l  
s c i e n c e  t h e o r y .  W h i l e  e c o n o m i c s  h a s  c l a i m s  to b e  a b r a n c h  
of p o s i t i v e  s c i e n c e ,  e x p e c t a t i o n s  of it w i t h  r e g a r d  to 
t h e  p r o b l e m  u n d e r  d i s c u s s i o n  m a y  b e t o o  h i g h . 42 T h u s ,  w e  
m a y  b e  j u s t i f i e d  in a c c e p t i n g  a t h e o r y  of c o m p e t i t i o n  o n  
t h e  u n d e r s t a n d i n g  t h a t ,  d e s p i t e  w h a t  s o m e  e c o n o m i s t s  m a y  
c l a i m ,  it is a h i g h l y  d e v e l o p e d  b u t  s t i l l  u n f i n i s h e d  

p r o d u c t .  T h a t  is, c o m p e t i t i o n  d o e s  s e e m  to b e  a  g o o d  
m e t h o d  f o r  a c h i e v i n g  t h e  e nd, e v e n  t h o u g h  o u r  
u n d e r s t a n d i n g  of its  w o r k i n g s  l a c k s  p r e c i s i o n .  F o r  
e x a m p l e ,  q u e s t i o n s  s u c h  a s  h o w  m u c h  c o m p e t i t i o n  is n e e d e d  
to  a c h i e v e  o p t  i m u m  e c o n o m  i c p e r f o r m a n c e  c o n t i n u e  to 
c o n f o u n d  t h e  t h e o r i s t s . 43 P e r h a p s  A d a m  S m i t h  w a s  r i g h t  
a f t e r  a l l  n o t  to h a v e  d e f i n e d  c o m p e t i t i o n  t o o  r i g i d l y .

A p a r t  f r o m  t h e  f u n d a m e n t a l  p o l i t i c a l  a d v a n t a g e s  of 
c o m p e t i t i o n  p o l i c y  c i t e d  p r e v i o u s l y ,  t h e  i n d i v i d u a l  
p o l i t i c a l  b e n e f i t s  e x p o u n d e d  b y  p e r f e c t  c o m p e t i t i o n  
t h e o r y  a r e  s u f f i c i e n t l y  d e s i r a b l e  t h a t  t h e  t h e o r y  is 
s t i l l  w o r t h  a d o p t i n g ,  if t h e y  c a n  b e  o b t a i n e d  e v e n  in 
p a r t .  A s  S c h e r e r  a n d  R o s s  s t a t e d ,  " ... w h e n  a l l  is s a i d  
a n d  d o n e ,  t h e y  ( t h e  p o l i t i c a l  a r g u m e n t s  f o r  c o m p e t i t i o n )  
a n d  n o t  t h e  e c o n o m i s t s ’ a b s t r u s e  m o d e l s  h a v e  t i p p e d  t h e  
b a l a n c e  of s o c i a l  c o n s e n s u s  t o w a r d  c o m p e t i t i o n . ” 44

H a v i n g  c h o s e n  a p o l i c y  of c o m p e t i t i o n  t h e  s t a t e  w i l l  
e x e r c i s e  c o n s t a n t  s u p e r v i s i o n  o v e r  it, m o n i t o r i n g  a n d  
f i n e - t u n i n g  t h e  p r o c e s s  b y  m e a n s  of l e g i s l a t i o n  a n d / o r  
a d m i n i s t r a t i v e  a c t i o n . 45 It m i g h t  a p p e a r  t h a t  s u c h  
m o n i t o r i n g  a n d  f i n e - t u n i n g  is n e c e s s a r y  o n l y  t o  e n s u r e  
e f f e c t i v e  c o m p e t i t i o n ,  w h i c h  h a s  b e e n  d e f i n e d  b y  S h e p h e r d  
a s  i n v o l v i n g ,  "... a s t r i v i n g  a m o n g  c o m p a r a b l e  r i v a l s ,  
w h o  e x e r t  a m u t u a l  p r e s s u r e  so  s t r o n g  t h a t  a l l  
c o m p e t i t o r s  m u s t  a p p l y  m a x i m u m  e f f o r t s .  N o n e  of t h e m  is



a b l e  to r a i s e  p r i c e  a b o v e  c o s t s  b y  v e r y  m u c h ,  or to
r e m o v e  r i v a l s  e x c e p t  b y  s u p e r i o r  e f f i c i e n c y . " 46 T h u s ,
e f f e c t i v e  c o m p e t i t i o n  is 
e f f i c i e n c y .  In o t h e r  
e x e r c i s e d  f o r  p u r e l y  
u n d e r s t a n d i n g  d o e s  n o t  
a c t i v i t i e s  of t h e  s t a t e  
c o m p e t i t i o n  p o l i c y .

c l o s e l y  e q u a t e d  w i t h  m a x i m u m  
w o r d s ,  s u p e r v i s i o n  is b e i n g  
e c o n o m i c  m o t i v e s .  S u c h  a n
h o w e v e r ,  f u l l y  e x p l a i n  t h e

w i t h  r e f e r e n c e  to o v e r s e e i n g

In f a c t ,  t h e  m o n i t o r i n g  a n d  r e g u l a t i o n  of
c o m p e t i t i o n  p o l i c y  b y  t h e  s t a t e  h a s  t w i n  a i m s .  It is 
d o n e  to a c h i e v e  b o t h  e c o n o m i c  a n d  p o l i t i c a l  b e n e f i t s .  
T h i s  a d d s  to t h e  c o m p l e x i t y  of t h e  t a s k  of s u p e r v i s i o n  of 
c o m p e t i t i o n  p o l i c y .  F u r t h e r ,  a n d  m o r e  i m p o r t a n t l y ,  it 
a d m i t s  t h e  p o s s i b i l i t y  of c o n f l i c t  b e t w e e n  t h e  t w o  a i m s .  
It m a y  b e  t h a t  b o t h  a i m s  a r e  s a t i s f i e d  b y  o n e  a n d  t h e  
s a m e  r e g u l a t o r y  a c t i o n  o n  t h e  p a r t  of t h e  s t a t e
a u t h o r i t i e s .  H o w e v e r ,  a d i r e c t  c l a s h  b e t w e e n  e c o n o m i c  a n d  
p o l i t i c a l  g o a l s  c a n n o t  b e  r u l e d  out.

E c o n o m i c  B e n e f i t s  S u p e r v i s i o n  b y  t h e  a u t h o r i t i e s
c a n  b e  s e e n  f r o m  t h e  v i e w p o i n t  of a c h i e v i n g  e c o n o m i c  
a d v a n t a g e s .  F o r  w e s t e r n  d e m o c r a c i e s  e c o n o m i c  t h e o r y
s p e a k s  of m o n i t o r i n g  in o r d e r  to  a c h i e v e  e f f e c t i v e  
c o m p e t i t i o n .  T h i s  is, a s  P i e s c h  a n d  S c h m i d t  n o t e d ,  "... 
d e f i n e d  a n d  m e a s u r e d  b y  r e f e r e n c e  to s t r u c t u r a l ,  
b e h a v i o u r a l  a n d  m a r k e t  p e r f o r m a n c e  c h a r a c t e r i s t i c s ;  in
m o s t  c a s e s ,  a c o m b i n a t i o n  of s t r u c t u r a l  a n d  b e h a v i o u r a l  
c h a r a c t e r i s t i c s  . . . " 4 7 B e h a v i o u r a l  c h a r a c t e r i s t i c s  a r e
m o r e  w i d e l y  k n o w n  a s  c o n d u c t  c r i t e r i a .  S t r u c t u r e  a n d
b e h a v i o u r a l ,  or c o n d u c t ,  c r i t e r i a  a r e  u s e d  b y  t h e
m a j o r i t y  of w e s t e r n  n a t i o n s ,  i n c l u d i n g  t h e  U n i t e d  S t a t e s .  
S u c h  c r i t e r i a  a r e  a l s o  u s e d  b y  t h e  E C  w i t h  r e g a r d  t o its 
c o m p e t i t i o n  p o l i c y . 48



T h e  u s e  of s t r u c t u r e  a n d  c o n d u c t  t o m o n i t o r  
c o m p e t i t i o n ,  or a n t i t r u s t  p o l i c y ,  w a s  a d v o c a t e d  b y  K a y s e n  
a n d  T u r n e r ,  in w h a t  P i e s c h  a n d  S c h m i d t  c a l l e d  t h e i r  
c l a s s i c  w o r k  o n  a n t i t r u s t  p o l i c y . 49 T h i s  b o o k ,  w h i c h  h a s  
g r e a t l y  i n f l u e n c e d  b o t h  e c o n o m i c  t h e o r i s t s  a n d
g o v e r n m e n t s ,  n o t e d  t h a t , " A n t i t r u s t  p o l i c y ,  h o w e v e r ,  
c a n n o t  o p e r a t e  d i r e c t l y  e i t h e r  o n  p e r f o r m a n c e  or  on  
p r o c e s s e s :  w e  c a n n o t  c o n c e i v e  of a n  e f f e c t i v e  o r d e r  w h i c h  
s a y s ,  b e  e f f i c i e n t  or, b e  c o m p e t i t i v e .  R a t h e r ,  p o l i c y  
o p e r a t e s  d i r e c t l y  o n  m a r k e t  s t r u c t u r e  a n d  o n  f i r m  c o n d u c t  
in o r d e r  to a f f e c t  p r o c e s s e s  a n d  p e r f o r m a n c e . " 00

M a r k e t  s t r u c t u r e  c o n c e r n s  t h e  n u m b e r  of  b u y e r s  a n d  
s e l l e r s  a n d  t h e i r  m a r k e t  s h a r e .  T h i s  r e l a t e s  t o  m o n o p o l y  
of t h e  m a r k e t .  M a r k e t  s t r u c t u r e  c o n c e r n s  a l s o ,  a c c o r d i n g  
to S c h e r e r  a n d  R o s s :

... t h e  d e g r e e  of p h y s i c a l  o r s u b j e c t i v e
d i f f e r e n t i a t i o n  d i s t i n g u i s h i n g  c o m p e t i n g  s e l l e r s *  
p r o d u c t s ,  t h e  p r e s e n c e  or a b s e n c e  of b a r r i e r s  to
t h e  e n t r y  of n e w  f i r m s ,  t h e  s h a p e s  of c o s t  c u r v e s ,  
t h e  d e g r e e  to w h i c h  f i r m s  a r e  v e r t i c a l l y  i n t e g r a t e d  
f r o m  r a w  m a t e r i a l  p r o d u c e r s  to r e t a i l  d i s t r i b u t i o n ,  
a n d  t h e  e x t e n t  of f i r m s ’ p r o d u c t  l i n e
d i v e r s i f i  c a t  i o n  ( c o n g l o m e r a t e n e s s ) .a 1

B e h a v i o u r  or c o n d u c t  c r i t e r i a  c o n c e r n  t h e  a c t i o n s  
of t h e  f i rm .  A s e x a m p l e s  of r e l e v a n t  c o n d u c t ,  S c h e r e r  a n d  
R o s s  l i s t e d  p r i c i n g  b e h a v i o u r ,  p r o d u c t  s t r a t e g y  a n d
a d v e r t i s i n g ,  r e s e a r c h  a n d  i n n o v a t i o n ,  pi a n t  i n v e s t m e n t
a n d  l e g a l t a c t i c s . 52

M a r k e t  p e r f o r m a n c e  is m u l t i d i m e n s i o n a l  in t h a t  g o o d  
p e r f o r m a n c e  r e l a t e s  t o s e v e r a l  f a c t o r s .  D e c i s i o n s  a s  to 
w h a t ,  h o w  m u c h ,  a n d  h o w  to p r o d u c e  s h o u l d  b e  e f f i c i e n t  in 
t w o  r e s p e c t s .  S c a r c e  r e s o u r c e s  m u s t  b e  c o n s e r v e d  a n d



p r o d u c t i o n  d e c i s i o n s  o u g h t  to be  r e s p o n s i v e  q u a l i t a t i v e l y  
a n d  q u a n t i t a t i v e l y  to c o n s u m e r  d e m a n d .  P r o d u c e r s  s h o u l d  
p r o g r e s s i v e l y  i n c r e a s e  o u t p u t  p e r  u n i t  of i n p u t  b y  
u t i l i s i n g  a d v a n c e s  in s c i e n c e  a n d  t e c h n o l o g y .  T h e y  s h o u l d  
a l s o  p r o v i d e  c o n s u m e r s  w i t h  s u p e r i o r  n e w  p r o d u c t s .  
O p e r a t i o n s  of p r o d u c e r s  o u g h t  t o  f a c i l i t a t e  s t a b l e  
e m p l o y m e n t  of r e s o u r c e s ,  e s p e c i a l l y  h u m a n  r e s o u r c e s  in a s  
f ul l  a  w a y  a s  p o s s i b l e .  F i n a l l y ,  a s  r e g a r d s  m a r k e t
p e r f o r m a n c e  t h e  d i s t r i b u t i o n  of i n c o m e  s h o u l d  b e  
e q u  i t a b  1e .3 3

R e g a r d i n g  m a r k e t  p e r f o r m a n c e  a n u m b e r  of t e s t s  a r e  
r e l e v a n t .  S u c h  t e s t s  a r e  c o n c e r n e d  w i t h  w h i c h  of t h e  
v a r i o u s  p a r a m e t e r s  of a c t i o n  a r e  a p p l i e d  a n d  t h e  e x t e n t  
t h a t  t h e y  a r e  e m p l o y e d  o v e r  t i m e .  A l s o  p e r t i n e n t  is 
w h e t h e r  o r n o t  t h e y  a r e  i m p l e m e n t e d  i n d i v i d u a l l y  or
c o l l e c t i v e l y  a t  o n e  a n d  t h e  s a m e  t i m e .  F i n a l l y ,  it m u s t  
b e  c o n s i d e r e d  if s u c h  c o m p e t i t i v e  c o n d u c t  a c t u a l l y  
p r e s e n t s  b u y e r s  w i t h  a l t e r n a t i v e s .

E f f e c t i v e  c o m p e t i t i o n  e x i s t s  w h e r e  t h e r e  is a n
a b s e n c e  of u n r e a s o n a b l e  m a r k e t  p o w e r . 54 T h i s  p h r a s e  
i t s e l f  r e q u i r e s  d e f i n i t i o n .  T h i s  t a s k  m a y  b e  u n d e r t a k e n  
b y  r e f e r r i n g  to s t r u c t u r a l  a n d  b e h a v i o u r a l
c h a r a c t e r i s t i c s ,  s u c h  c h a r a c t e r i s t i c s  b e i n g  i n v e s t i g a t e d  
b y  m a r k e t  s t r u c t u r e  a n d  m a r k e t  c o n d u c t  t e s t s .  M a r k e t  
p o w e r  is e x e r c i s e d  w h e r e  a f i r m  or  o l i g o p o l y  h a s  a 
d o m i n a n t  p o s i t i o n ,  or h a s  r e l a t i v e  f r e e d o m  of a c t i o n
i r r e s p e c t i v e  of t h e  a c t i o n s  of c o m p e t i n g  f i r m s .  T h e  
r e l e v a n t  t e s t s  i d e n t i f y  t h e  g e n e s i s  of t h i s  s i t u a t i o n  a n d  
a l s o  w h e n  s u c h  a p o s i t i o n  c a n  b e  c o n s i d e r e d  
u n r e a s o n a b 1e . 5 3

T h e  m o n i t o r i n g  a n d  r e g u l a t i o n  of c o m p e t i t i o n  p o l i c y  
b y  s t a t e s  a n d  b y  t h e  EC, e v e n  o n  a p r i m a r i l y  e c o n o m i c



l e v e l ,  is a l s o  s u b j e c t  to p o l i t i c a l  c o n s i d e r a t i o n s .
P i e s c h  a n d  S c h m i d t  h a d  s t a t e d  t h a t  e f f e c t i v e  c o m p e t i t i o n
w a s  d e f i n e d  a n d  m e a s u r e d  in t h e o r y  b y  t h r e e  c r i t e r i a ,  
s t r u c t u r e ,  b e h a v i o u r  a n d  p e r f o r m a n c e .  T h e y  n o t e d ,
h o w e v e r ,  t h a t  in p r a c t i c e  o n l y  s t r u c t u r e  a n d  b e h a v i o u r a l  
c r i t e r i a  w e r e  u s e d .  M a r k e t  p e r f o r m a n e e  c r i t e r i a  w e r e ,  a n d  
a r e ,  o m i t t e d .  T h i s  is d u e  to t h e  f a c t  t h a t  it is 
d i f f i c u l t  in p r a c t i c e  to m a k e  u s e  of t h e  s o m e w h a t  
n e b u l o u s  s t a n d a r d s  w h i c h  c o m p r i s e  p e r f o r m a n c e  c r i t e r i a .  
H o w e v e r ,  s u b j e c t i v e  p o l i t i c a l  c o n s i d e r a t i o n s  a l s o  c a m e  
i n t o  p l a y .  B a i n  w a s  of t h e  o p i n i o n  t h a t  m a r k e t
p e r f o r m a n c e  c r i t e r i a  w e r e  to b e  a v o i d e d  b e c a u s e  t h e y  w e r e  
i n c o n s i s t e n t  w i t h  t h e  d e m o c r a t i c  p o l i t i c a l  s y s t e m . 56
P i e t s c h  a n d  S c h m i d t  s t a t e d  t h a t  s u c h  c r i t e r i a  a r e  n o t
u s e d  f o r  m e a s u r i n g  e f f e c t i v e  c o m p e t i t i o n  b e c a u s e ,  "...
m e a s u r e s  t h a t  d i r e c t l y  i n f l u e n c e  p e r f o r m a n c e  a r e  n o t
s u f f i c i e n t l y  c o n s i s t e n t  w i t h  t h e  p r i n c i p l e s  of a  f r e e
e c o n o m y  a n d  a  f r e e  s o c i e t y . ” 57

T o  s u m  u p  t h i s  p o i n t ,  t h e  p r e c e d i n g  p a r a g r a p h s  h a v e  
s h o w n  t h a t  e c o n o m i c  t e s t s  a r e  b o t h  c o m p l e x  a n d  n o t  f u l l y  
e f f e c t i v e .  It is t h u s  d i f f i c u l t  to g a u g e  t h e  a c t u a l
b e n e f i t s  of m o n i t o r i n g  in o r d e r  to a c h i e v e  e c o n o m i c  a i m s .

P o l i t i c a l  B e n e f i t s  S u p e r v i s i o n  is a l s o  u n d e r t a k e n  to 
c o n f e r  p o l i t i c a l  b e n e f i t s  o n t h e  s t a t e .  T h a t  is, c e r t a i n  
a c t i o n s  b y  f i r m s ,  i r r e s p e c t i v e  of t h e i r  p o t e n t i a l
e c o n o m i c  e f f e c t s ,  a r e  d e e m e d  p o l i t i c a l l y  u n d e s i r a b l e  or
u n a c c e p t a b l e  b y  t h e  s t a t e  a n d  a r e  t h u s  c o n t r o l l e d .  In
s h o r t ,  c o m p e t i t i o n  in b u s i  n e s  s is m o n i t o r e d  a s  it
p o s s e s s e s  a s p e c t s  w h i c h  t he  s t a t e  f i n d s  p o l i t i c a l l y  
r e p u g n a n t .  T h e  s t a r t i n g  p o i n t  of t h i s  i n v e s t i g a t i o n  is a n  
e v a l u a t i o n  of c o m p e t i t i o n  pe r s e .

C o m p e t i t i o n  is a n a t u r a l  p h e n o m e n o n .  It is in t h e



n a t u r e  of m a n k i n d  to  c o m p e t e  in l i f e  in g e n e r a l  a n d  in 
b u s i n e s s  in p a r t i c u l a r .  W i t h  r e g a r d  to t h e  a c t i o n s  of a 
l a r g e  p a r  t of m a n k  i n d , c o m p e t i t i o n  is n o t  p e r e n n i a l  in 
t h a t  it c e a s e s  o n c e  t h e  o b j e c t i v e  h a s  b e e n  a c h i e v e d .  W e  
c o m p e t e  in o r d e r  t h a t  w e  m a y  b e  a b l e  to s t o p  c o m p e t i n g . 58 
In l i f e  g e n e r a l l y ,  c o m p e t i t i o n  m a y  b e  f o r  f o o d ,  w a r m t h ,  
s h e l t e r  a n d  a m a t e .  In p u r e l y  h u m a n  t e r m s  o n c e  t h e s e  h a v e  
b e e n  a c h i e v e d  by, f o r  e x a m p l e ,  o b t a i n i n g  a job, b u y i n g  a 
h o u s e  a n d  g e t t i n g  m a r r i e d ,  c o m p e t i t i o n  m a y  c e a s e  in m a n y  
c a s e s .

A s  r e g a r d s  t h e  b u s i n e s s  w o r l d ,  t h e  s a m e  h y p o t h e s i s  
a p p l i e s ,  a s  o n e  o b j e c t i v e  of c o m p e t i n g  is to e n s u r e  a 
c o m f o r t a b l e  b u s i n e s s  e x i s t e n c e .  In 1 9 3 5  H i c k s  s t a t e d  t h a t  
” T h e  b e s t  of al l m o n o p o l y  p r o f i t s  is a q u i e t  l i f e . " 59 
S w a n n  w r o t e  in 1 9 7 9  t h a t  " H i s t o r i c a l l y ,  e x p e r i e n c e  
s u g g e s t s  t h a t  b u s i n e s s m e n  d o  n o t  l i k e  c o m p e t i n g . ” 60 In 
1 9 9 0  S c h e r e r  a n d  R o s s  n o t e d  t h a t  a  p o s s i b l e  o b j e c t i v e  of 
m a n a g e r s  w a s  t h e  s e e k i n g  a p l a c i d ,  c o m f o r t a b l e ,  r i s k - f r e e  
e x i s t e n c e . 61 W h i l e  g l o b a l  t r e n d s  a n d  1 9 9 2  a r e  m a k i n g  t h i s  
o b j e c t i v e  m o r e  d i f f i c u l t  to a c h i e v e ,  it is s u g g e s t e d  t h a t  
it is s t i l l  b e i n g  p u r s u e d . 62

In b u s i n e s s ,  c o m p e t i t i o n  m a y  t a k e  p l a c e  in a v a r i e t y  
of w a y s .  A f i r m  m a y  c o m p e t e  w i t h  i ts  r i v a l s  b y  a t t e m p t i n g  
to o f f e r  b e t t e r  v a l u e ,  s u p e r i o r  q u a l i t y  or o t h e r  s u c h  
a t t r a c t i o n s  t h a t  s e t  its p r o d u c t s  a p a r t .  T h e r e  a r e ,  
h o w e v e r ,  o t h e r  f o r m s  of b u s i n e s s  p r a c t i c e s  l e s s
a c c e p t a b l e  to t h e  s t a t e  t h a t  r e f l e c t  t h e  n a t u r a l  d e s i r e
of b u s i n e s s e s  to s t o p  c o m p e t i n g .  F i r m s  m a y  r e a c h
a g r e e m e n t s  t h a t  h a v e  t he  e f f e c t  of l e s s e n i n g  or 
e l i m i n a t i n g  c o m p e t i t i o n  a m o n g  t h e m . 63 A l t e r n a t i v e l y ,  
c o m p e t i t o r s  m a y  w i s h  t o  r e m o v e  o t h e r  f i r m s  in t h e  m a r k e t  
in o r d e r  to a c h i e v e  t h e i r  a i m s .  H e r e  is w h e r e
i n t e r v e n t i o n  is c a l l e d  for. A s  S w a n n  h a s  w r i t t e n ,
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c o m p e t i t i o n  w o u l d  n o t  l a s t l o ng  w i t h o u t  g o v e r n m e n t  
i n t e r v e n t i o n , 6 4

T h e r e  is, in fa ct , a d i v e r g e n c e  of n e e d  b e t w e e n  
s t a t e s  in g e n e r a l  a n d  i n d u s t r y  in p a r t i c u l a r .  S t a t e s  s e e  
b e n e f i t s  to t h e m s e l v e s  in e n s u r i n g  p e r p e t u a l  c o m p e t i t i o n .  
T h e  f i r m s  m a y  s e e  c o m p e t i t i o n  a s  b u t  o n e  m e a n s  a m o n g  
o t h e r s  to  a c h i e v e  t h e i r  e n d s .  S t a t e s  w i l l  i m p o s e  
r e s t r i c t i o n s  o n  t h e  f r e e d o m  of f i r m s  to c o n d u c t  b u s i n e s s  
a s  t h e y  w o u l d  w i s h  in o r d e r  to k e e p  i n d u s t r y  c o m p e t i t i v e ,  
in t h e  s e n s e  of i n t e r n e c i n e  c o m p e t i t i o n .

T h e  o b j e c t i v e  of m a i n t a i n i n g  p e r p e t u a l  c o m p e t i t i o n  
c a n  t h u s  b e  s e e n  a s  a f u n d a m e n t a l  p o l i t i c a l  a i m  of t h e  
s t a t e .  B y  i t s  a c h i e v e m e n t ,  th e  p r e s e n t  m o d e  of p o l i t i c a l  
a n d  e c o n o m i c  l i f e  is m a i n t a i n e d  a n d  s a f e g u a r d e d .  It is 
s u g g e s t e d ,  t h e r e f o r e ,  t h a t  t h e  s t a t e m e n t  b y  t h e  
O r g a n i s a t i o n  f o r  E c o n o m i c  C o - o p e r a t i o n  a n d  D e v e l o p m e n t  
c a n  b e  m a d e  t o r e f l e c t  a c t u a l  s t a t e  p r a c t i c e  b y  o m i t t i n g  
t h e  w o r d  ’e c o n o m i c ’ , a n d  t h u s  to r e a d  a s  f o l l o w s .  
" C o m p e t i t i o n  p o l i c y  h a s  as  its c e n t r a l  g o a l  t h e  
p r e s e r v a t i o n  a n d  p r o m o t i o n  of t h e  c o m p e t i t i v e  p r o c e s s . ” 
If so, t h e n  t h e  s t a t e m e n t  b y  S t i g l e r  t h a t  c o m p e t i t i o n  
p o l i c y  is b u t  a  m e a n s  to a n  e c o n o m i c  e n d  o r  e n d s ,  d o e s  
n o t  a c c u r a t e l y  r e f l e c t  s t a t e  e c o n o m i c  p r a c t i c e .  It is, 
r a t h e r ,  m e r e l y  a t h e o r e t i c a l  s t a t e m e n t  of h o w  t h i n g s  
o u g h t  to be.

C o n e  1 u s  i o n s . It h a s  b e e n  s u g g e s t e d  t h a t  c o m p e t i t i o n  
p o l i c y  h a s  t w o  m e a n i n g s .  F i r s t l y ,  it is a t h e o r e t i c a l  
s t a n c e  of t h e  w e s t e r n  s t a t e  in t h a t  it u n d e r p  i ns t h e  f r e e  
m a r k e t / d e m o c r a t i c  c a p i t a l i s m  m o d e  of e x i s t e n c e .  S e c o n d l y ,  
it is a l s o  a d i s t i n c t  f o r m  of i n t e r v e n t i o n  b y  t h e  s t a t e  
in t h e  m a r k e t .  W h i l e  o t h e r  f o r m s  of g o v e r n m e n t  
i n t e r v e n t i o n  r e g u l a t e  t he  m a r k e t ,  c o m p e t i t i o n  p o l i c y
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i n t e r v e n e s  in o r d e r  to s e c u r e  t h e  c o n t i n u i n g  f r e e d o m  of 
t h e  m a r k e t .

C o m p e t i t i o n  p o l i c y  h a s  s e v e r a l  g o a l s .  T h e  p r i m a r y  
g o al  is to e n s u r e  p e r p e t u a l  c o m p e t i t i o n ,  e v e n  w h e r e  t h i s  
a i m  is c o n t r a r y  to e c o n o m i c  e f f i c i e n c y ,  in o r d e r  to 
u p h o l d  d e m o c r a t i c  c a p i t a l i s m .  T h i s  is a p o l i t i c a l  goal. 
S u b o r d i n a t e  e c o n o m i c  g o a l s  a r e  to i n t e r v e n e  in t h e  
m a r k e t s  to s e c u r e  t h e  c o n t i n u i n g  f r e e d o m  of t h e  m a r k e t  
a n d  to s e c u r e  e f f e c t i v e  c o m p e t i t i o n  in o r d e r  to g a i n  t h e  
m a x i m u m  e c o n o m i c  a d v a n t a g e  f r o m  t h e  m a r k e t .  S u b o r d i n a t e  
p o l i t i c a l  g o a l s  a r e  to c h o o s e  to p r o m o t e  o n e  or m o r e  of 
t h e  a i m s  l i s t e d  in t h e  O E C D  s t a t e m e n t  o n  c o m p e t i t i o n  
a b o v e  t h e  o t h e r s .  E q u a l l y ,  c o m p e t i t i o n  p o l i c y  c a n  b e  u s e d  
to p r o m o t e  o t h e r  p o l i t i c a l  a i m s .

D u e  to  t h e  n e c e s s i t y  of u p h o l d i n g  t h e  f u n d a m e n t a l  
p o l i t i c a l  g o a l  c o m p e t i t i o n  p o l i c y  is, g e n e r a l l y  s p e a k i n g ,  
a p p l i e d  w i t h  e q u a l  s t r e n g t h  to all  m a r k e t s  r e g a r d l e s s  of 
s p e c i f i c  f a c t o r s  s u c h  a s  p r o d u c t  or  t h e  s i z e  of t h e  
m a r k e t .  T h i s  m a y  c a u s e  e c o n o m i c  h a r m  t o s o m e  i n d u s t r i e s .  
F u r t h e r ,  d u e  to  t h e  e n t r e n c h e d  p o s i t i o n  of c o m p e t i t i o n  
p o l i c y  w i t h i n  t h e  s t a t e ,  o t h e r  p o l i c i e s ,  p o s s i b l y  m o r e  
a t t u n e d  to t h e  e c o n o m i c  r e a l i t i e s  of t h e  1 9 9 0 s ,  s u c h  as 
i n d u s t r i a l  p o l i c y ,  a r e  n o t  g i v e n  s u f f i c i e n t  a t t e n t i o n .

It h a s  b e e n  a r g u e d  t h a t  s t a t e s  d o  m a k e  d e l i b e r a t e  
i n s t r u m e n t a l  c h o i c e s  a s  to h o w  to s e r v e  t h e  e n d  of 
e c o n o m i c  e f f i c i e n c y .  It h a s  b e e n  f u r t h e r  c o n t e n d e d  th at , 
h a v i n g  m a d e  t h i s  c h o i c e ,  t h e y  t h e n  m o n i t o r  t h e  s y s t e m  
s e l e c t e d  b o t h  in o r d e r  to k e e p  it r u n n i n g  p e r  se a n d  to 
k e e p  it f u n c t i o n i n g  a s  s m o o t h l y  a s  p o s s i b l e .  In s o d o i n g ,  
a c h o i c e  is o f t e n  b e i n g  m a d e  b e t w e e n  e f f i c i e n c y  a n d  o t h e r  
p o l i t i c a l  e n d s .  T h i s  t a s k  c a l l s  f o r  a p r e c i s e  a n d  
b a l a n c e d  j u d g e m e n t  o n  t h e  p a r t  of t h e  a u t h o r i t i e s .  W h e r e
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t o o  g r e a t  a n  e m p h a s i s  is p l a c e d  o n  o t h e r  p o l i t i c a l  e n d s ,  
e c o n o m i c  d a m a g e  m a y  r e s u l t .  O n  t h e  b a s i s  of the  
i n f o r m a t i o n  e x a m i n e d ,  it is s u g g e s t e d  t h a t  p o l i t i c s  h a v e  
t e n d e d  to r a n k  a b o v e  e c o n o m i c s  in t h e  m i n d s  of s t a t e  
a u t h o r i t i e s , 68 In g e n e r a l ,  t h e  s t a t e  p r o m o t e s  p o l i t i c a l  
a i m s  a b o v e  e c o n o m i c  e f f i c i e n c y .  T h i s  f i n d i n g  p o s e s  a 
f u n d a m e n t a l  q u e s t i o n .  Is t h e  c o n t i n u a t i o n  of s u c h  
b e h a v i o u r  b y  t h e  s t a t e  d e s i r a b l e  g i v e n  t h e  h a r s h  e c o n o m i c  
c l i m a t e  of t h e  1 9 9 0 s ?

M e r g e r  p o 1 i c y

C o m p e t i t i o n  p o l i c y  m a y  b e s p l i t  i n t o  its c o m p o n e n t  
p a r t s ,  a  m a j o r  o n e  of w h i c h  is g e n e r a l l y  m e r g e r  p o l i c y . 66 
T h e r e  e x i s t s  t h e  n e c e s s i t y  of m o n i t o r i n g  m e r g e r s  b e t w e e n  
f i r m s  w h i c h  w i l l  i n c r e a s e  t h e  level of c o n c e n t r a t i o n  b y  
a n  a p p r e c i a b l e  m a r g i n .  In p r a c t i c e ,  t h i s  m e a n s  t h a t  t h e  
r e l e v a n t  a u t h o r i t i e s  of t h e  s t a t e  w i l l  h a v e  c o m p e t i t i o n  
a s  e i t h e r  t h e  s o l e  or t h e  p r i m a r y  t e s t  f o r  a l l o w i n g  or 
r e f u s i n g  a m e r g e r .

C o m p e t i t i o n ,  a s  t h e  c h o s e n  p o l i c y  of th e 
a u t h o r i t i e s ,  m u s t  b e  p r o t e c t e d  b y  t h e m .  T h e  l i n e  of 
r e a s o n i n g  a s  to w h y  m e r g e r  is g e n e r a l l y  s t r i c t l y  
r e g u l a t e d  b y  t h e  a u t h o r i t i e s  is c l e a r l y  l a i d  o ut.  M e r g e r  
is a m a j o r  c o n t r i b u t o r y  f a c t o r  t h a t  l e a d s  to a g r e a t e r  
d e g r e e  of c o n c e n t r a t i o n  b o t h  for a g i v e n  i n d u s t r y  a n d  for 
i n d u s t r y  in g e n e r a l .  T h e  c o n t i n u a n c e  of c o n c e n t r a t i o n  
c o u l d  l e a d  to  o l i g o p o l y  a n d  p o s s i b l y  to m o n o p o l y .  T h i s  
p r o c e s s  is r e g a r d e d  a s  o n e  t h a t  s t i f l e s  a n d  e v e n t u a l l y ,  
in t h e  c a s e  of m o n o p o l y ,  s m o t h e r s  c o m p e t i t i o n .  T h e  
a u t h o r i t i e s ,  t h e r e f o r e ,  m u s t  e x e r c i s e  c o n t r o l  o v e r  
m e r g e r  in o r d e r  to s t o p  c o n c e n t r a t i o n  r e a c h i n g  t h e  
c r i t i c a l  l ev e l w h e r e  it w i l l  j e o p a r d i s e  t h e  e f f e c t i v e n e s s  
of c o m p e t i t i o n . 67



T h e  a b o v e  p a r a g r a p h  i d e n t i f i e d  t h r e e  s e t s  of 
c i r c u m s t a n c e s  w h i c h  a r e  w o r t h y  of s p e c i a l  a t t e n t i o n .  T h e y  
a r e  c o n c e n t r a t i o n ,  o l i g o p o l y  a n d  m o n o p o l y .  C o n c e n t r a t i o n ,  
o l i g o p o l y  a n d  m o n o p o l y  h a v e  n o t  b e e n  c h a r a c t e r i s e d  b y  
e c o n o m i s t s  a s  u n d e s i r a b l e  p e r  s e , b u t  p r o n o u n c e m e n t s  h a v e  
b e e n  m a d e  o n  e a c h ,  w a r n i n g  of p o t e n t i a l l y  a d v e r s e  e f f e c t s  
o n  c o m p e t i t i o n .

C o n c e n t r a t i o n ,  a c c o r d  i n g to m a i n s  trearn e c o n o m i c  
t h e o r y  has, in g e n e r a l ,  u n d e s i r a b l e  e f f e c t s  o n  
c o m p e t i t i o n .  W h i l e  a d i r e c t  c o n n e c t i o n  h a s  n o t  a c t u a l l y  
b e e n  p r o v e n ,  h i g h  l e v e l s  of c o n c e n t r a t i o n  t e n d  to be 
l i n k e d  w i t h  e c o n o m i c  i l l s . 68 T h e  C o m m i t t e e  of E x p e r t s  o n  
R e s t r i c t i v e  B u s i n e s s  P r a c t i c e s ,  in a 1 9 7 9  r e p o r t  f o r  t h e
O r g a n i s a t i o n  f o r  E c o n o m i c  C o - o p e r a t i o n  a n d  D e v e l o p m e n t ,  
h e r e a f t e r  r e f e r r e d  t o a s  t h e  O E C D  R e p o r t ,  s t a t e d ,  
" S e v e r a l  t y p e s  of a d v e r s e  c o n s e q u e n c e s  a r e  l i k e l y  to 
e m e r g e  w h e n  c o n c e n t r a t i o n  is a t  a  h i g h  l e v e l . ” 69 T h e s e  
a r e  s u m m a r i s e d  a s  f o l l o w s :

T h e  o p t i m u m  a l l o c a t i o n  of r e s o u r c e s  a m o n g  i n d u s t r i e s  
m a y  n o t  b e a c h i e v e d .  P r i c e s  w i l l  t e n d  to b e  h i g h e r  a n d  
o u t p u t  l o w e r  t h a n  w o u l d  b e  t h e  c a s e  in a c o m p e t i t i v e  
i n d u s t r y .  F i r m s  w o u l d  h a v e  r e l a t i v e  f r e e d o m  w i t h  r e g a r d  
to s e t t i n g  p r i c e s .  T h i s  w o u l d  r e s u l t  in p r i c e s  b e i n g  s et  
a t  l e v e l s  t h a t  a l l o w  s u r v i v a l  of t h e  l e a s t  e f f i c i e n t  
f i r m s ,  r a t h e r  t h a n  a t  l e v e l s  t h a t  f a v o u r  t h e  m o s t  
e f f i c i e n t  f i r m s .  T h e  i n t e r n a l  e f f i c i e n c y  of f i r m s  w i l l  be 
a d v e r s e l y  a f f e c t e d .  M a n a g e m e n t  w i l l  h a v e  f r e e d o m  to s e t  
p r o f i t  l e v e l s .  T h e r e  w i l l  b e  a r e d u c t i o n  of i n c e n t i v e  to 
i m p r o v e  c o n t i n u o u s l y  p r o c e s s e s  a n d  p r o d u c t s .  T e c h n i c a l
r e s e a r c h  a n d  i n n o v a t i o n  w i l l  d e c l i n e .  I n t e r n a t i o n a l  t r a d e  
w i l l  b e  a d v e r s e l y  a f f e c t e d .  M a n a g e r i a l  e f f i c i e n c y  w i l l  
d e c l i n e .  C o s t s  a n d  p r i c e s  w i l l  r i s e .  F u r t h e r ,  t h i s



w e a k e n i n g  of t h e  c o m p e t i t i v e  p r o c e s s  w i l l  r e s u l t  in a 
g e n e r a l  r e d u c t i o n  in e c o n o m i c  w e l f a r e , 70

O l i g o p o l y  h a s  a l s o  b e e n  s u b j e c t e d  to a d v e r s e  c o m m e n t  
b y  e c o n o m i s t s ,  M a n n  n o t e d ,  " I t  is a f u n d a m e n t a l  
p r o p o s i t i o n  of e c o n o m i c  t h e o r y  t h a t  o I i g o p o 1 i s t i c a 1 1 y 
s t r u c t u r e d  m a r k e t s  w i l l  p r o d u c e  n o n c o m p e t i t i v e  p r i c e  
b e h a v i o u r  a n d  t h e r e b y  i n t e r f e r e  w i t h  t h e  a t t a i n m e n t  of 
a l l o c a t i v e  e f f i c i e n c y  , . , W 7 1

A s p e c i f i c  c o n n e c t i o n  b e t w e e n  o l i g o p o l y  a n d  m e r g e r  
w a s  g i v e n  b y  G e o r g e ,  w h o  w r o t e :

M o n o p o l y  a n d  M e r g e r  P o l i c y  is b a s e d  o n  t h e  
t h e o r e t i c a l  p r o p o s i t i o n  t h a t  t h e r e  is a n  i n c e n t i v e ,  
in t h e  f o r m  of h i g h e r  j o i n t  p r o f i t s ,  fo r 
o l i g o p o l i s t s  to c o l l u d e ,  a n d  t h e  p r a c t i c a l  
p r o p o s i t i o n  t h a t  t h e  d i f f i c u l t y  in a c h i e v i n g  a 
c o l l u s i v e  a g r e e m e n t  d e c r e a s e s  w i t h  t h e  n u m b e r  of 
f i r m s .  S i n c e  c o l l u s i o n  l e a d s  to h i g h e r  p r i c e s  a n d  
p r o f i t s  a n d  l o w e r  o u t p u t  t h e r e  is a n  e x p e c t a t i o n  
t h a t  t h e  i n t e r e s t s  of c o n s u m e r s  w i l l  n o t  b e  w e l l  
s e r v e d  in h i g h l y  c o n c e n t r a t e d  m a r k e t s ,  a n d  h e n c e  
t h e r e  is a j u s t i f i c a t i o n  f o r  a p o l i c y  w h i c h  s e e k s  to 
c o n t r o l  m o n o p o l y  b e h a v i o u r  a n d  p e r f o r m a n c e .  It 
a l s o  f o l l o w s  t h a t  t h e r e  s h o u l d  b e  a p o l i c y  of 
p r e v e n t i n g  m e r g e r s  w h i c h  w o u l d  l e ad  to h i g h  l e v e l s  
of m a r k e t  c o n c e n t r a t i o n . 72

F o r  t h e  p u r p o s e s  of u n d e r s t a n d i n g  m e r g e r  p o l i c y ,  t h e  
e x a m i n a t i o n  of c o n c e n t r a t i o n  t h e o r y  is t h e  m o s t  r e l e v a n t  
a r e a  of s t u d y .  In g e n e r a l ,  t h e  c o n t r o l  of c o n c e n t r a t i o n  
is t h e  f i r s t  l i n e  of d e f e n c e  in d e a l i n g  w i t h  a n y  t h r e a t  
to c o m p e t i t i o n .  R e s p o n s e s  to o l i g o p o l y  a n d  m o n o p o l y  
s i t u a t i o n s  c o m e  w i t h i n  o t h e r  a r e a s  of c o m p e t i t i o n  p o l i c y .  
T h i s  is n o t  t o s a y  t h a t  o l i g o p o l y  a n d  m o n o p o l y  t h e o r y  a r e



i r r e l e v a n t  to m e r g e r  p o l i c y .  F o r  e x a m p l e ,  if it c o u l d  be  
s h o w n  t h a t  o l i g o p o l y ,  a n d  e v e n  m o n o p o l y ,  a r e  n o t  a n t i 
c o m p e t i t i v e  t h e n  t h i s  n e w  s i t u a t i o n  w o u l d  o b v i o u s l y  h a v e  
a b e a r i n g  o n  m e r g e r  p o l i c y .

T w o  m a j o r  a s p e c t s  of c o n c e n t r a t i o n  t h e o r y  w i l l  n o w  
b e e x a m i n e d .  T h e  f i r s t  c o n c e r n s  t h e  p r o b l e m s  c o n n e c t e d  
w i t h  t h e  m e a s u r e m e n t  of c o n c e n t r a t i o n .  B y  o u t l i n i n g  t h e s e  
m a j o r  p r o b l e m  a r e a s  it c a n  be  s h o w n  t h a t  it is d i f f i c u l t  
to d e f i n e  a t  w h a t  l ev e l c o n c e n t r a t i o n  w i l l  b e g i n  to 
a f f e c t  c o m p e t i t i o n  a d v e r s e l y .  T h e  s e c o n d  a s p e c t  of
c o n c e n t r a t i o n  r e l a t e s  to t h e  c u r r e n t  e v a l u a t i o n  of t h e
c o n c e n t r a t i o n  d o c t r i n e  b y  e c o n o m i s t s .

B e f o r e  t a c k l i n g  t h e  p r o b l e m s  i n h e r e n t  in t h e
m e a s u r e m e n t  of c o n c e n t r a t i o n ,  t h e  t y p e  of c o n c e n t r a t i o n  
t h a t  is t h e  s u b j e c t  of a n a l y s i s  is s t a t e d  a n d  d e f i n e d .  It 
is m a r k e t  c o n c e n t r a t i o n ,  w h i c h ,  a s  t h e  O E C D  R e p o r t  n o t e d ,  
"... is of p r i m a r y  i m p o r t a n c e  in c o m p e t i t i o n  t h e o r y  a n d  
f o r  t h e  e n f o r c e m e n t  of c o m p e t i t i o n  l e g i s l a t i o n . " 73 M a r k e t  
c o n c e n t r a t i o n  r e f e r s  to t h e  s h a r e  of a n  i n d i v i d u a l  m a r k e t  
or i n d u s t r y  h e l d  b y  a s m a l l  n u m b e r  of t h e  l a r g e s t  f i r m s .  
It h a s  b o t h  s t a t i c  a n d  d y n a m i c  a s p e c t s .  It is s t a t i c  in 
t h a t  it c o n c e r n s  t h e  m a r k e t  s h a r e  of f i r m s  a t  a s p e c i f i c  
p o i n t  in t i m e  a n d  d y n a m i c  in t h a t  it p e r t a i n s  to t h e  
m a n n e r  in w h i c h  t h i s  s h a r e  i n c r e a s e s  or d e c r e a s e s  o v e r  
t i m e .

S e v e r a l  p r o b l e m s  e x i s t  c o n c e r n i n g  t h e  m e a s u r e m e n t  of 
c o n c e n t r a t i o n :  d e f i n i t i o n  of t h e  m a r k e t ,  i m p o r t s  a n d
e x p o r t s ,  e s t a b l i s h m e n t  a n d  e n t e r p r i s e ,  m e a s u r e s  of t h e  
s i z e  of e s t a b l i s h m e n t ,  d i f f e r e n t  c o n c e n t r a t i o n  
m e a s u r e m e n t  t e c h n i q u e s .

R e g a r d i n g  d e f i n i t i o n  of t h e  m a r k e t ,  t h e  e x p l a n a t i o n



by B r o z e n  is s u c c i n c t  y e t  c o m p r e h e n s i v e .  H e  w r o t e ,  "A  
m a r k e t  m a y  b e  d e f i n e d  in t e r m s  of r e g i o n a l ,  n a t i o n a l ,  or 
i n t e r n a t i o n a l  e x t e n t  a n d  in t e r m s  of a  s i n g l e  p r o d u c t  or 
a g r o u p  of p r o d u c t s  e n c o m p a s s i n g  m o r e  or l e s s  c l o s e  
s u b s t i t u t e s  or a g r o u p  of s u p p l i e r s  w h o s e  f a c i l i t i e s  c a n  
b e  r e a d i l y  u s e d  to s u p p l y  e a c h  o t h e r ’ s m a r k e t s . " 74 T h e  
l u c i d i t y  of t h i s  s t a t e m e n t  s h o u l d  n o t  m a s k  t h e  p r a g m a t i c  
d i f f i c u l t i e s  of r e a l i s i n g  its d e f i n i t i o n  in p r a c t i c a l  
t e r m s .  T h e  O E C D  R e p o r t  n o t e d  t w o  m a j o r  p r o b l e m s :  t h e
d e t e r m i n a t i o n  of w h i c h  p r o d u c t s  a r e  c l o s e  s u b s t i t u t e s  f o r  
e a c h  o t h e r  a n d  t h e  c o l l a t i o n  t e c h n i q u e s  a n d  p u b l i c a t i o n  
r e s t r i c t i o n s  of o f f i c i a l  s t a t i s t i c s  u p o n  w h i c h  
c o n c e n t r a t i o n  p r o n o u n c e m e n t s  a r e  b a s e d . 78 T h e  O E C D  R e p o r t  
c o n c l u d e d  t h a t  t h e s e  p r o b l e m s  r e s u l t e d  in d i f f i c u l t i e s  in 
m a k i n g  m e a n i n g f u 1 s t a t e m e n t s  a b o u t  c o n c e n t r a t  ion.

C o n c e n t r a t i o n  m e a s u r e s ,  in g e n e r a l ,  r e l a t e  o n l y  t o 
s h a r e s  of d o m e s t i c  p r o d u c t i o n .  T h u s ,  e x c l u s i o n  of  i m p o r t  
s t a t i s t i c s  c a n  r e s u l t  in a n  o v e r s t a t e m e n t  of t h e  d e g r e e  
of c o n c e n t r a t i o n  in a n  i n d u s t r y .  F u r t h e r ,  t h e  i n c l u s i o n  
in t h e  s t a t i s t i c s  of e x p o r t s  c a n  l e a d  to d i f f e r e n t  
m e a s u r e m e n t s  of t h e  level of c o n c e n t r a t i o n . 76

W h e r e  t h e  e n t e r p r i s e  o w n s  o n e  p l a n t ,  t h e  
e s t a b l i s h m e n t ,  t h e  o f f i c i a l  s t a t i s t i c s  w i l l  s h o w  a n  e q u a l  
b a l a n c e  b e t w e e n  e n t e r p r i s e  a n d  e s t a b l i s h m e n t
c o n c e n t r a t i o n .  W h e r e ,  h o w e v e r ,  a s is u s u a l l y  t h e  c a s e ,  a n  
e n t e r p r i s e  o w n s  s e v e r a l  e s t a b l i s h m e n t s ,  t h e n  e n t e r p r i s e  
c o n c e n t r a t i o n  w i l l  b e  s h o w n  a s h i g h e r  t h a n  e s t a b l i s h m e n t  
c o n c e n t r a t i o n .  O f f i c i a l  s t a t i s t i c s  u s u a l l y  u s e  t h e  
e s t a b l i s h m e n t  a s  t h e  b a s i c  u n i t  of e n u m e r a t i o n  a n d  
t a b u  1 a t  i o n . 7 7

T h e r e  a r e  f o u r  m a j o r  v a r i a b l e s  u s e d  to a n a l y s e  t h e  
s i z e  of d i f f e r e n t  f i r m s :  s a l e s  or g r o s s  o u t p u t ,  n e t



o u t p u t  or v a l u e  a d d e d ,  e m p l o y m e n t ,  c a p i t a l  a s s e t s .  T h e  
O E C D  R e p o r t  s u g g e s t e d  th at , c o n c e n t r a t i o n  b e i n g  c o n c e r n e d  
w i t h  p r o d u c t s ,  n e t  o u t p u t  w a s  t h e  b e s t  v a r i a b l e  to u s e.  
It n o t e d ,  h o w e v e r ,  t h a t  t h e  m o s t  c o m m o n l y  e m p l o y e d  
v a r i a b l e s  w e r e  s a l e s  a n d  e m p l o y m e n t . 78

C o n c e n t r a t i o n  c an, in f ac t , b e  m e a s u r e d  b y  a v a r i e t y  
of t e c h n i q u e s ,  e a c h  of w h i c h  t e n d s  to f o c u s  o n  a 
p a r t i c u l a r  a s p e c t  of c o n c e n t r a t i o n .  T h e  m a j o r  t e c h n i q u e s  
a r e  t h e  C o n c e n t r a t i o n  R a t i o ,  t h e  H e r f i n d a h 1- H i r s h m a n  
I n d e x  a n d  t h e  G i n i  C o e f f i c i e n t  of C o n c e n t r a t i o n . 7 ’

T h e  C o n c e n t r a t i o n  R a t i o  is t h e  p r o p o r t i o n  of a  t o t a l  
i n d u s t r y  v a r i a b l e  a c c o u n t e d  f o r  b y  a f i x e d  n u m b e r  of t h e  
l a r g e s t  f i r m s  in a n  i n d u s t r y ,  o f t e n  t h e  t o p  t h r e e  or 
f o u r.  It d o e s  n o t ,  t h e r e f o r e ,  t a k e  i n t o  a c c o u n t  t h e  t o t a l  
n u m b e r  of f i r m s  in a n  i n d u s t r y .  F u r t h e r ,  it g i v e s  n o  
i n f o r m a t i o n  o n  t h e  r e l a t i v e  s i z e  d i s t r i b u t i o n  w i t h i n  t h e  
l a r g e s t  f i r m s .  N o r  is t h e r e  a n y  i n f o r m a t i o n  a b o u t  t h e  
s i z e  d i s t r i b u t i o n  b e t w e e n  t h e  l a r g e s t  f i r m s  a n d  t h e  r e s t  
of i n d u s t r y .8 0

T h e  H e r f  i n d a h l - H i r s c h m a n  I n d e x  is g i v e n  b y  t h e  s u m  
of t h e  s q u a r e s  of e a c h  f i r m  s i z e ,  e x p r e s s e d  a s  a r a t i o  of 
t o t a l  i n d u s t r y  s i z e .  T h e  O E C D  R e p o r t  b e l i e v e d  t h i s  i n d e x  
w a s  a g o o d  i n d i c a t o r  of t h e  m a r k e t  s i t u a t i o n ,  b u t  n o t e d ,  
h o w e v e r ,  t h a t  t h e r e  w a s  a p r o b l e m  in its u s e  d u e  t o t h e  
s c a r c i t y  of d a t a  n e c e s s a r y  fo r t h e  c a l c u l a t i o n s . 81

T h e  G i n i  C o e f f i c i e n t  of C o n c e n t r a t i o n ,  in e s s e n c e ,  
s u m m a r i s e s  t h e  i n f o r m a t i o n  o n  a L o r e n z  c u r v e .  T h e  L o r e n z  
c u r v e  is a d i a g r a m  of a d o u b l e  c u m u l a t i v e  p e r c e n t a g e  
f r e q u e n c y  c u r v e .  It p o r t r a y s  t h e  c u m u l a t i v e  p e r c e n t a g e s  
of a n y  v a r i a b l e ,  s u c h  as o u t p u t ,  a c c o u n t e d  f or  b y  t h e  
c u m u l a t i v e  p e r c e n t a g e s  of e s t a b l i s h m e n t s ,  b y  s i z e ,  in a n



i n d u s t r y .  T h e  O E C D  R e p o r t  s t a t e d  it w a s  n o t  a n  i d e a l
m e a s u r e  of c o n c e n t r a t i o n  w h e r e  a n  i n d u s t r y  w a s  d o m i n a t e d  
b y  a f e w  f i r m s  a s  it f a i l s  to p r o v i d e  s p e c i f i c
i n f o r m a t i o n  o n  t h e s e  l e a d i n g  f i r m s , 82

A s  w e l l  as  s u f f e r i n g  f r o m  w h a t  m a y  b e  t e r m e d  
i n t e r n a l  p r o b l e m s  (as s h o w n  a b o v e ) ,  t h e  t h e o r y  of 
c o n c e n t r a t i o n  i t s e l f  is c u r r e n t l y  u n d e r  a t t a c k  b y  
e c o n o m i s t s .  T h e  b a s i c  p o s i t i o n  of t h e  c o n c e n t r a t i o n
t h e o r y  w a s  o u t l i n e d  b y  A r m e n t a n o .  H e  w r o t e ,  " E a r l y
e m p  i r i c a 1 w o r k  in i n d u s t r i a l  o r g a n i s a t i o n  h a d  a p p e a r e d  to 
d i s c o v e r  a s l i g h t  p o s i t i v e  c o r r e l a t i o n  b e t w e e n  m a r k e t
c o n c e n t r a t i o n  ... a n d  t h e  a v e r a g e  p r o f i t s  e a r n e d  b y  f i r m s  
in s u c h  m a r k e t s . " 83 R e c e n t  w o r k  o n  s e v e r a l  a s p e c t s  of
c o n c e n t r a t i o n ,  h o w e v e r ,  h a s  b r o u g h t  t h e  v a l i d i t y  of t h e  
c o r r e l a t i o n  i n t o  q u e s t i o n . 84

B r o z e n ,  w h o  h a s  b e e n  a t t h e  f o r e f r o n t  o f t h e  n e w  
r e s e a r c h ,  s t a t e d ,  " I t  h a s  b e e n  s u g g e s t e d  t h a t  s u b s t a n t i a l  
b a r r i e r s  to e n t r y  a c c o u n t  for t h e  h i g h  p r o f i t a b i l i t y  of 
c o n c e n t r a t e d  i n d u s t r i e s ,  b u t  t h e r e  is n o  r e a s o n  t o a s s u m e  
t h a t  t h e  h e i g h t  of b a r r i e r s  to e n t r y  is c o r r e l a t e d  w i t h
c o n c e n t r a t i o n . ” BB He  a l s o  f o u n d  t h a t ,  " T h e r e  is n o  
r e l a t i o n s h i p  b e t w e e n  p r o f i t a b i l i t y  a n d  c o n c e n t r a t i o n . " 86 
L i t t l e c h i l d  n o t e d ,  " T h e r e  h a s  b e e n  m u c h  r e s e a r c h  s i n c e  
t h e  m i d - 7 0 s  w h i c h  h a s  y i e l d e d  s o m e t i m e s  c o n f l i c t i n g  
e v i d e n c e  a n d  i n t e r p r e t a t i o n s ,  b u t  t h e  b a l a n c e  of e v i d e n c e  
n o w  r e j e c t s  t h e  c l a i m  t h a t  h i g h e r  c o n c e n t  r a t  i o n  l e a d s  to 
h i g h e r  p r o f i t . " 87 S c h e r e r  a n d  R o s s  s t a t e d ,  " H o w e v e r ,  
r e c e n t  w o r k  h a s  d e m o n s t r a t e d  t h a t  m o s t ,  if n o t  a l l ,  of 
t h e  c o r r e l a t i o n  b e t w e e n  p r o f i t a b i l i t y  a n d  c o n c e n t r a t i o n  
... w a s  a l m o s t  s u r e l y  s p u r i o u s  - TT8B

B e c a u s e  of s u c h  r e s e a r c h  s o m e  t h e o r i s t s  n o w  t a k e  t h e  
v i e w  t h a t  t h e  c o n c e n t r a t i o n  d o c t r i n e  h a s  f a l l e n .



A r m e n t a n o ,  f o r  e x a m p l e ,  s t a t e d  t h a t  " A n o t h e r  i m p o r t a n t  
r e a s o n  for  t h e  c h a n g e  in a n t i t r u s t  a t t i t u d e s  h a s  b e e n  t h e  
c o l l a p s e  of t h e  c o n c e n t r a t i o n  d o c t r i n e . ” 89

In t h e  l i g h t  of t h i s  a n a l y s i s ,  s h o u l d  t h o s e  s t a t e s  
t h a t  g e n e r a l l y  f a v o u r  s t r i c t  c o n t r o l  of m e r g e r  m o d i f y  or 
e v e n  a b a n d o n  t h e i r  p o l i c y  r e g a r d i n g  m e r g e r ? 90 H a y  n o t e d  
t h a t  "... m e r g e r  p o l i c y  w h i c h  is b a s e d  p r i m a r i l y  or 
e n t i r e l y  o n  m a r k e t  s h a r e s  a n d  c o n c e n t r a t i o n  r a t i o s  is 
l i k e l y  to b e  m i s g u i d e d ,  n o r m a l l y  e r r i n g  in t h e  d i r e c t i o n  
of o v e r  p r o t e c t i o n  a g a i n s t  a n t i - c o m p e t i t i v e  m e r g e r s . " 91

A s h a s  a l r e a d y  b e e n  s u g g e s t e d ,  t h e  s t a t e  d o e s  n o t  
f o l l o w  a p o l i c y  of c o m p e t i t i o n  p u r e l y  f o r  r e a s o n s  of 
e c o n o m i c s .  If so, t h e n  t h e  s t a t e  m a y  a l s o  h a v e  n o n 
e c o n o m i c  r e a s o n s  f or  c o n t r o l l i n g  m e r g e r .  In f a c t ,  t h e  
s t a t e  d o e s  h a v e  p o l i t i c a l  r e a s o n s  f o r  w i s h i n g  t o  c u r b  
m e r g e r .  P r i m a r i l y ,  t h e s e  c o n c e r n  t h e  f e a r  o f a l t e r n a t i v e  
p o w e r  g r o u p s .  A s t h e  O E C D  R e p o r t  s t a t e d :

In t h e  a b s e n c e  of c o n c l u s i v e  e v i d e n c e  o n  
c o n c e n t r a t i o n  a n d  its  e f f e c t s ,  t h e r e  is a n o t h e r  
p o l i t i c a l l y  i m p o r t a n t  p o i n t  c o n c e r n i n g  t h e  d a n g e r s  
of i n c r e a s e d  i n d u s t r y  a n d  a g g r e g a t e  c o n c e n t r a t i o n .  
M a n y  c o m p e t i t i o n  l aws  a r e  i n s p i r e d  b y  t h e  b e l i e f  
t h a t  e c o n o m i c  p o w e r  s h o u l d  b e  d e c e n t r a l i s e d  a n d  n o t  
l e f t  in t h e  h a n d s  of a f e w  e n t e r p r i s e s . 92

T h i s  f e a r  m u s t  b e  s e e n  in p e r s p e c t i v e .  T h e  s t a t e  
d o e s  n o t  f o r e s e e  a n y  f o r m  of t a k e o v e r ,  e i t h e r  d i r e c t  or 
i n d i r e c t ,  of p o l i t i c a l  p o w e r  b y  l a r g e  f i r m s .  I n d e e d ,  t h e  
s t a t e  a n d  t h e  l a r g e  f i r m  a r e  i n t e r d e p e n d e n t .  G a l b r a i t h  
w r o t e  t h a t  " T h e  p l a n n i n g  s y s t e m ,  in f a c t ,  is 
i n e x t r i c a b l y  a s s o c i a t e d  w i t h  t h e  s t a t e .  In n o t a b l e  
r e s p e c t s ,  t h e  m a t u r e  c o r p o r a t i o n  is a n  a r m  of t h e  
s t a t e . " 93 T h i s  s i t u a t i o n  h o l d s  g o o d ,  in t h e  m a i n ,



i r r e s p e c t i v e  of t h e  p o l i t i c a l  c o l o u r  of t h e  g o v e r n m e n t  of 
t h e  s t a t e . 74 If so, t h e n  t h e s t a t e  a n d  t h e  f i r m  a c t u a l l y  
c o - e x i s t  in r e l a t i v e  p e a c e ,  if n o t  h a r m o n y .

W h y  t h e n  d o e s  t h e  s t a t e  f e a r  t h e  l a r g e  f i r m ?  It c a n  
b e  a r g u e d  t h a t  G a l b r a i t h  o v e r s t a t e s  b o t h  t h e  s t r e n g t h  
a n d  t h e  g e n e r a l i t y  of t h e  l i n k s  b e t w e e n  t h e  s t a t e  a n d  
i n d u s t r y .  M a j o r  i n d u s t r i e s  s u c h  a s  d e f e n c e ,  a e r o s p a c e  a n d  
c o m m u n i c a t i o n s  d o i n t e r a c t  w i t h  t h e  s t a t e  to  a 
c o n s i d e r a b l e  e x t e n t .  H o w e v e r ,  t h i s  t y p e  of i n d u s t r i a l  
p o l i c y  p l a n n i n g  s y s t e m  is s t i l l  in e m b r y o  f o r m  i n  t h e  
w e s  t .

F u r t h e r ,  w h e t h e r  or n o t  t h e  f i r m  is p a r t  of  t h e 
p l a n n i n g  s y s t e m ,  t h e  s t a t e  m a y  s t i l l  r e t a i n  a n  i n n a t e  
f e a r  o r  d i s t r u s t  of t h e  firm. S u c h  f e a r  is l i n k e d  t o  t h e  
b i a s  of t h e  s t a t e  a g a i n s t  d o m i n a t i o n  of a n  i n d u s t r y  b y  a 
f e w  f i r m s .  It is n o t  so m u c h  t h a t  s u c h  f i r m s  d o  c o l l u d e  
b u t  t h a t  t h e y  m i g h t  c o l l u d e .

A s  t h e  f i r m  is i n d e p e n d e n t  it d o e s  n o t  c o n s t i t u t e  a n  
a r m  of g o v e r n m e n t .  T h u s ,  w i t h  r e g a r d  t o e c o n o m i c  p o l i c y  
a n d  p l a n n i n g ,  it is s t i l l  t o b e s e e n  a s  a  p o t e n t i a l  
p o l i t i c a l  o p p o n e n t .  T h i s  r e a s o n  fo r t h e  s t a t e  t o  b e  a n t i -  
m e r g e r  is p e r e n n i a l  a n d  p e r s i s t s  n o  m a t t e r  w h a t  is t h e  
c u r r e n t  c o n d i t i o n  of e c o n o m i c  t h e o r y  r e g a r d i n g  t h e  
e c o n o m i c  j u s t i f i c a t i o n  of c o n t r o l l i n g  m e r g e r  s t r i c t l y .

E c o n o m i c  t h e o r y  is c o n s t a n t l y  e v o l v i n g .  T h e  m a j o r i t y  
of e c o n o m i s t s  w o u l d  a r g u e  t h a t  t h e o r y  is e v o l v i n g  t o w a r d s  
a n  o b j e c t i v e  c o r r e c t n e s s .  It is s u g g e s t e d ,  h o w e v e r ,  t h a t  
e c o n o m i c  t h e o r y  is i n d e e d  c o n s t a n t l y  c h a n g i n g  b ut , in t h e  
m a i n ,  is n o  n e a r e r  to f i n d i n g  t h e  r i g h t  a n s w e r  f o r  
s p e c i f i c  e c o n o m i c  p r o b l e m s .  E c o n o m i c  e v o l u t i o n  c a n n o t  be 
l i n k e d  u n q u e s t i o n i n g 1y w i t h  r eal p r o g r e s s  t o w a r d s
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economic truth.

M c N u l t y  f e l t  t h a t  e c o n o m i c s  h a d  n o t  e v o l v e d  
s i g n i f i c a n t l y  s i n c e  t h e  d a y s  of A d a m  S m i t h .  H e  w r o t e ,  
" C l e a r l y  t h e  t i m e  h a s  c o m e  to  i n c o r p o r a t e  i n t o  t h e  
m a i n s t r e a m  of e c o n o m i c  t h e o r y  ... a  c o n c e p t  of 
c o m p e t i t i o n  c l o s e r  to t h a t  o c c a s i o n a l l y  s u g g e s t e d  b y  A d a m  
S m i t h  . . . " 9S S c h u m a c h e r  c o m p a r e d  m o d e r n  e c o n o m i c  t h e o r y  
u n f a v o u r a b l y  a g a i n s t  a n c i e n t  B u d d h i s t  e c o n o m i c  t h e o r y . 96 
N o r  h a s  m o d e r n  e c o n o m i c  t h e o r y  i m p r o v e d  u p o n  t h e  w o r k  of 
A d a m  S m i t h  o n  m o n o p o l y  or S c h u m p e t e r  o n  c o n c e n t r a t i o n .  
A r m e n t a n o  w r o t e  t h a t ,  " A f t e r  a l m o s t  1 0 0  y e a r s  of 
a n t i t r u s t  laws, S m i t h ’ s i n s i g h t s  o n  m o n o p o l y  a p p e a r  
p a r t i c u l a r l y  i n c i s i v e . " 97 As  to S c h u m p e t e r ,  h i s  1 9 4 7  
w o r k ,  ’C a p i t a l i s m ,  S o c i a l i s m  a n d  D e m o c r a c y , ’ is 
r e c o m m e n d e d  a s  s t a n d a r d  r e a d i n g  o n  t h e  s u b j e c t  b y  m o d e r n  
e c o n o m i c  t e x t b o o k s . 98

It c a n n o t  t h e r e f o r e  b e  t a k e n  a s  f a c t  t h a t  t h e  
c o n c e n t r a t i o n  d o c t r i n e  h a s  i n d e e d  b e e n  b r o k e n .  T h e  
d o c t r i n e  m a y  y e t  p r o v e  to be  c o r r e c t  in a b s o l u t e  t e r m s  
or, m o r e  p r o b a b l y ,  r e t u r n  to f a v o u r  in e c o n o m i c  
c i r c l e s . 99 F o r  t h e  l a t t e r  p o s s i b i l i t y ,  t h i s  c o u l d  m e a n  
t h a t  o t h e r  e c o n o m i s t s  w i l l  t r y  to r e f u t e  t h e  p a p e r s  t h a t  
c l a i m  to b r e a k  t h e  c o n c e n t r a t i o n  d o c t r i n e .  In f a c t ,  t h e  
c o u n t e r  a t t a c k  h a s  a l r e a d y  b e g u n .  W e i s s  w r o t e  t h at ,  " I n  
m y  o p i n i o n ,  t h e  s e v e r a l  s t u d i e s  t h a t  h a v e  s e e m e d  to 
w e a k e n  t h e  c o n c e n t r a t i o n - p r o f i t s  r e l a t i o n  in r e c e n t  y e a r s  
h a v e  n o t  d o n e  m u c h  d a m a g e . " 100

A f u r t h e r  a r g u m e n t  a g a i n s t  a b a n d o n i n g  t h e  
c o n c e n t r a t i o n  d o c t r i n e  is t h a t  to do  s o  m i g h t  n e c e s s i t a t e  
a d o p t i n g  a n e w  e c o n o m i c  t h e o r y .  A n y  n e w  t h e o r y ,  
i r r e s p e c t i v e  of its c o r r e c t n e s s ,  is l i k e l y  i t s e l f  to 
p o s s e s s  f l a w s  w h i c h  w i l l  b e c o m e  a p p a r e n t  u p o n  u s a g e  b y



t h e  s t a t e ,  a c a s e  in p o i n t  b e i n g  c o n t e s t a b l e  m a r k e t  
theory.

A n  a d d i t i o n a l  d i f f i c u l t y  as  r e g a r d s  c h o o s i n g  a n e w  
t h e o r y  r e l a t e s  to t h e  p r o b l e m  of t h e  i n t e r a c t i o n  b e t w e e n  
e c o n o m i c s  a n d  law. E v e n  w h e r e  a t h e o r y  h a s  b e e n  r e l i e d  
u p o n  f o r  d e c a d e s  b y  p o l i c y m a k e r s ,  i t s a p p l i c a t i o n  in 
p r a c t i c e  t e n d s  to be, a t  b e s t,  a s i m p l i f i e d  v e r s i o n  of 
t h e  t h e o r y . 101 T h e  a d o p t i o n  of a n y  n e w  h y p o t h e s i s  w o u l d  
t h e r e f o r e  r e q u i r e  a m a j o r  e f f o r t  o n  t h e  p a r t  of
p o l i c y m a k e r s  a n d  a d m i n i s t r a t o r s  to c o m p r e h e n d  it f u l l y .  
A s H a y  w r o t e ,  "... t h e  a b s o r p t i o n  of t h e  r e c e n t  r e s e a r c h  
i n t o  p o l i c y  h a s  b e e n  s l o w  a n d  u n e v e n .  In p a r t  t h i s  is d u e  
to t h e  f o r m i d a b l e  m a t h e m a t i c a l  c o m p l e x i t y  of t h e  
r e s e a r c h ,  m a k i n g  it d i f f i c u l t  for t h o s e  w h o  m a k e  or 
i n f l u e n c e  p o l i c y  to c o m p r e h e n d ,  . . . ” 102

E q u a l l y  h o w e v e r ,  a r g u m e n t s  m a y  b e  m a r s h a l l e d  in
s u p p o r t  of a  c h a n g e  of d i r e c t i o n  a s  r e g a r d s  m e r g e r  
p o l i c y .  M o d i f y i n g  m e r g e r  p o l i c y  d o e s  n o t  r e q u i r e  t h e  
s t a t e  to d i s r e g a r d  c o n c e n t r a t i o n  t h e o r y  t o t a l l y .  I n s t e a d  
it m a y  m e r e l y  a l l o w  t h a t  s o m e  f i n e  t u n i n g  of t h e  t h e o r y  
is n e c e s s a r y .  B y  t a k i n g  s u c h  a s t a n c e ,  p r a c t i c a 1 a c t i o n  
o n  m e r g e r  c o u l d  b e  i n s t i g a t e d  w h i l e  t h e  a d o p t i o n  of a n e w  
t h e o r y  w o u l d  b e  a v o i d e d .

In r e a l i t y ,  t h e  s t a t e  p a y s  o n l y  li p s e r v i c e  to 
e c o n o m i c  t h e o r y .  T h i s  is a c k n o w l e d g e d  b y  e c o n o m i s t s
t h e m s e l v e s .  H a y,  f o r  e x a m p l e ,  n o t e d  t h a t ,  " ... f r e q u e n t l y  
’ e c o n o m i c  i n t u i t i o n ’ , r a t h e r  t h a n  a n y  f o r m a l  t h e o r y ,  is 
e m p l o y e d  a t  t h e  p o l i c y  l e v e l . " 103 If so, t h e n  a s t a t e
c o u l d  b e  r e c e p t i v e  to th e  c h a l l e n g e  of a n y  e v e n t  t h a t  
s e e m s  to n e c e s s i t a t e  a d e p a r t u r e  f r o m  e s t a b l i s h e d
e c o n o m i c  p o l i c y .  W h e r e  t h e  u n d e r p i n n i n g  e c o n o m i c  t h e o r y
i t s e l f  is in s o m e  d a n g e r  of b e i n g  r e f u t e d ,  a s  m a y  b e  t h e



c a s e  in t h i s  i n s t a n c e ,  t h e  r e a d i n e s s  of a s t a t e  to d e p a r t  
f r o m  a p o l i c y  b a s e d  u p o n  t h i s  t h e o r y  s h o u l d  b e  g r e a t e r .

T h e  i n c r e a s e  in g l o b a l  c o m p e t i t i o n  a n d  r e s u l t i n g  
i n t e r n a t i o n a l i s a t i o n  of m a r k e t s  a r e  e v e n t s  t h a t  t o g e t h e r  
c o n s t i t u t e  a m a j o r  g r o u n d  f o r  c h a n g i n g  m e r g e r  p o l i c y .  
T h e s e  o c c u r r e n c e s  a r e  of m a j o r  i m p o r t  a n d  d e m a n d  a 
r e a c t i o n  f r o m  w o r l d ,  a n d  in p a r t i c u l a r ,  E C  i n d u s t r y .  A 
r e s p o n s e  is a l s o  n e c e s s i t a t e d  b o t h  f r o m  s t a t e s  a n d  f r o m  
i n t e r n a t  i o na i  i n s t i t u t i o n s .  I r r e s p e c t i v e  of t h e
t h e o r e t i c a l  s t a t e  of t h e  c o n c e n t r a t i o n  d o c t r i n e ,  r e a l  
e c o n o m i c  e v e n t s  a r e  f o r c i n g  a  r e a c t i o n  f r o m  s t a t e s  o n  
m e  r g e r  p o 1 i c y .

M u c h  of t h e  r e e v a l u a t i o n  of c o n c e n t r a t i o n  t h e o r y  in 
p a r t i c u l a r  a n d  c o m p e t i t i o n  p o l i c y  in g e n e r a l  h a s  b e e n  
u n d e r t a k e n  a s  a d i r e c t  r e s u l t  of g l o b a l  e c o n o m i c  
o c c u r r e n c e s ,  o n e  s u c h  e v e n t  b e i n g  t h e  o il  p r i c e  i n c r e a s e s  
of t h e  e a r l y  7 0 s . 104 T h e  c u r r e n t  i n c r e a s e  in g l o b a l
c o m p e t i t i o n  is, in t u r n,  h a v i n g  a  d i r e c t  b e a r i n g  o n  t h e
t h e o r e t i c a l  b a s i s  of m e r g e r  p o l i c y .  T h e  I n s t i t u t e  of 
D i r e c t o r s  s t a t e d :

G o v e r n m e n t  c o n t r o l  of m e r g e r s  in t h e  w e s t e r n
e c o n o m i e s  h a s  t r a d i t i o n a l l y  b e e n  b a s e d  o n  t h e
a s s u m p t i o n  th at , l eft  to t h e m s e l v e s ,  c o m p a n i e s  w i l l
c o m b i n e  to c o n t r o l  m a r k e t s  a g a i n s t  t h e  i n t e r e s t s  of 
c o n s u m e r s  ... T h i s  is t h e  ’m a r k e t  f a i l u r e ’ w h i c h  is 
t h o u g h t  to j u s t i f y  g o v e r n m e n t  r e g u l a t i o n  to p r e v e n t  
m e r g e r s .  T h e  i n t e r n a t i o n a l i s a t i o n  of m a r k e t s  ... 
l e a d s  t h e  IOD to b e l i e v e  t h a t  t h i s  p r e s u m p t i o n  is
i n c r e a s i n g l y  o u t  of d a t e  . . . loa

A c o m p a r i s o n  of t h e  a r g u m e n t s  a g a i n s t  a n d  f o r  t h e  
s t a t e  c h a n g i n g  m e r g e r  p o l i c y  r e v e a l s  a c l e a r  c a s e  in 
f a v o u r  of t h e  l a t t e r .  In p a r t i c u l a r ,  t h e  g l o b a l  e c o n o m i c



e v e n t s  h e a v i l y  w e i g h t  t h e  a r g u m e n t s  in f a v o u r  of t h i s  
c o n c l u s i o n .  T h e  i n c r e a s e d  c o m p e t i t i o n  f a c e d  b y  w e s t e r n  
s t a t e s  f r o m  t h e  F a r  E a s t ,  t h e  o p e n i n g  u p  of m a r k e t s  to 
t h e  g l o b a l  s c a l e  a n d  t h e  r a t i o n a l i s a t i o n  of i n d u s t r i e s  
r e q u i r e  a r e s p o n s e  f r o m  s t a t e s  w i t h  r e g a r d  to m e r g e r  
p o I i  c y .

A n y  p o l i c y  c h a n g e  in r e s p e c t  of m e r g e r s  m u s t ,  
h o w e v e r ,  b e  v i e w e d  in a w i d e r  c o n t e x t ,  a s  p a r t  of a n  
o v e r a l l  r e s p o n s e  b y  s t a t e s  to g l o b a l  e c o n o m i c  p r e s s u r e s .  
T h e  g l o b a l  c h a l l e n g e  of i n c r e a s e d  c o m p e t i t i o n  is s o 
s t r o n g ,  a n d  it s t h r e a t  to n a t i o n a l  i n d u s t r i e s  s o  g r e a t ,  
t h a t  t h e  f u n d a m e n t a 1 i d e a s  of c o m p e t i t i o n  a n d  t h e  f r e e  
m a r k e t  a r e  b e i n g  c a l l e d  i n t o  q u e s t i o n .  T h e s e  b a s i c  
c o n c e p t s  of w e s t e r n  c a p i t a l i s m  a r e  n o w  b e i n g  c o n t e s t e d  b y  
i d e a s  t h a t  h a v e  b e e n  t h o u g h t  of a s  h e r e s y  in p a s t  
d e c a d e s .  T h e  n e w  t h i n k i n g  is t h a t  g o v e r n m e n t  a n d  i n d u s t r y  
s h o u l d  b e c o m e  a  w o r k i n g  p a r t n e r s h i p .  A s R e i c h  s t a t e d ,  
" I n d u s t r i a l  p o l i c y  is n o w  t h e  t h i n g . " 106 U t i l i s i n g
J a p a n e s e  i n d u s t r i a l  s t r a t e g y  a s a r o l e  m o d e l ,  a n e w  e r a  
of c o o p e r a t i o n  b e t w e e n  g o v e r n m e n t  a n d  b u s i n e s s  is o n  t h e  
w a y .  T h i s  w i l l  c o n s t i t u t e  t h e  n e w  c a p i t a l i s m  o f t h e  1 9 9 0 s  
a n d  b e y o n d . 10 7

In t h e  n e w  e c o n o m i c  o r d e r  it is s u g g e s t e d  t h a t  
m e r g e r  p o l i c y  m a y  b e  u s e d  f or t h e  p u r p o s e s  b o t h  of
u p h o l d i n g  e c o n o m i c  e f f i c i e n c y  a n d  f or  t h e  p r e s e r v a t i o n  of 
t h e  p o l i t i c a l  s y s t e m  f a v o u r e d  b y  t h a t  s t a t e .  H o w e v e r ,  
t h i s  l a t t e r  t a s k  is b e s t  a c c o m p l i s h e d  i n d i r e c t l y ,  b y  t h e  
s u c c e s s f u l  a c h i e v e m e n t  of t h e  f o r m e r .  T h e  f u n c t i o n  of 
m e r g e r  p o l i c y  s h o u l d  b e  d i r e c t l y  r e l a t e d  to  e c o n o m i c  
e f f i c i e n c y  a n d  i n d i r e c t l y  l i n k e d  to p o l i t i c a l  a i m s .  
M e r g e r  p o l i c y  m u s t  s t r i v e  p r i m a r i l y  to p e r f o r m  a n  
e c o n o m i c  r o l e .  B y  so d o i n g  it w i l l  a l s o  s u c c e e d  in
a c h i e v i n g  a p o l i t i c a l  g oa l .
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In o r d e r  to p e r f o r m  t h e s e  t a s k s ,  m e r g e r  p o l i c y  m u s t  
f u n c t i o n  i n d e p e n d e n t l y .  T h a t  is to s ay,  a s  a  p o l i c y  n o t  
l i n k e d  p e r m a n e n t l y  to a n y  p a r t i c u l a r  s t r a t e g y  s u c h  as  
c o m p e t i t i o n  p o l i c y ,  in t i m e s  of e c o n o m i c  s t r e s s  it s h o u l d  
o p e r a t e  to u p h o l d  e c o n o m i c  e f f i c i e n c y  b y  b e i n g  s e p a r a t e d  
f r o m  c o m p e t i t i o n  p o l i c y  a n d  l i n k i n g  u p  w i t h ,  or 
g r a v i t a t i n g  t o w a r d s ,  a n y  o t h e r  m a j o r  s t r a t e g y  b e i n g  
m o o t e d  a s  t h e  b e s t  r e s p o n s e  to c u r r e n t  p r o b l e m s ,  s u c h  a s  
i n d u s t r i a l  p o l i c y .  In t h i s ,  m e r g e r  p o l i c y  is a l s o  
p e r f o r m i n g  a p o l i t i c a l  f u n c t i o n .  It is b e i n g  u s e d  to 
s o l v e  i m m e d i a t e  e c o n o m i c  p r o b l e m s  w h i c h  m a y  e v e n t u a l l y  
a f f e c t ,  or be  of p o t e n t i a l  h a z a r d  to, t h e  p o l i t i c a l  
s y s t e m  of t h e  s t a t e .

T h e  e c o n o m i c  c i r c u m s t a n c e s  f o r  a l l o w i n g  or 
p r e v e n t i n g  a m e r g e r  a t  a n y  t i m e  a r e  t h u s  d y n a m i c  r a t h e r  
t h a n  s t a t i c .  T h e y  a r e  a t t u n e d  to t h e  s h i f t i n g  c u r r e n t s  of 
e c o n o m i c  n e e d  r a t h e r  t h a n  t h e  s t i l l  w a t e r s  o f  p o l i t i c a l  
g o a l s .  B y  c o n t r a s t ,  t h e  s t a t e  h a s  t e n d e d  t o  s e e  m e r g e r  
p o l i c y  a s  a t ool to b e u s e d  p r i m a r i l y  f o r  t h e  p u r p o s e  of 
a c h i e v i n g  c o n s t a n t  p o l i t i c a l  a i m s .  T o  t h i s  e n d  t h e  s t a t e  
h a s  d i r e c t e d  t h a t  m e r g e r  p o l i c y  f u n c t i o n s ,  m o r e  or l es s  
p e r m a n e n t l y ,  a s a  p a r t  of c o m p e t i t i o n  p o l i c y .  In 
c o n s e q u e n c e ,  it h a s  b e c o m e  b o t h  m o r i b u n d  a n d  s t a t i c .

C o n c l u s i o n s . T h e  n a t u r a l  r e a c t i o n  of m o s t  
g o v e r n m e n t s  t o w a r d s  m e r g e r  is to e x e r c i s e  s t r i c t  c o n t r o l  
o v e r  it. T h e  r e a s o n s  f or  d o i n g  s o  a r e  p r i m a r i l y  a 
r e l i a n c e  u p o n  c o n c e n t r a t i o n  d o c t r i n e  a n d  t h e  f e a r  of 
a l t e r n a t i v e  p o w e r  g r o u p s .  S t a t e  m e r g e r  p o l i c y ,  h o w e v e r ,  
m a y  b e  in t h e  p r o c e s s  of u n d e r g o i n g  a p r o f o u n d  c h a n g e .  
T h i s  is d u e  to t h e  c h a n g i n g  o p i n i o n  of e c o n o m i s t s  o n  t h e  
c o n c e n t r a t i o n  d o c t r i n e  a n d  t h e  t h r e a t  t o  n a t i o n a l  
i n d u s t r y  of i n c r e a s i n g  g l o b a l  c o m p e t i t i o n .  T h e  l a t t e r
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i n c i d e n t ,  r a t h e r  t h a n  t h e  f o r m e r  e v e n t ,  is m o r e  l i k e l y  to 
b e  d e c i s i v e  in c h a n g i n g  t h e  n a t u r e  of m e r g e r  p o l i c y .

T o  p e r f o r m  t h i s  n e w  r o l e  p r o p e r l y ,  m e r g e r  h a s  to b e  
v i e w e d  a s  a n  i n d e p e n d e n t  p o l i c y .  W h e n  t h e  e c o n o m i c
s i t u a t i o n  is r e l a t i v e l y  s t a b l e ,  m e r g e r  m a y  f u n c t i o n  a s  
p a r t  of c o m p e t i t i o n  p o l i c y .  In t i m e s  of e c o n o m i c  c r i s i s ,  
h o w e v e r ,  it s h o u l d  b e  a b l e  to l i n k  u p  w i t h ,  or  f u n c t i o n
u n d e r ,  t h e  u m b r e l l a  of t h e  m a j o r  e c o n o m i c  s t r a t e g y
c u r r e n t l y  b e i n g  p u r s u e d .
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3. F R O M  A N T I - T R U S T  T O  P R O - E F F I C I E N C Y

T h e  s u b j e c t  of C h a p t e r  T h r e e  is t h e  a n t i t r u s t  law 
a n d  p o l i c y  of t h e  U n i t e d  S t a t e s  of A m e r i c a . 1 T h e r e  a r e  
s e v e r a l  r e a s o n s  t h a t  j u s t i f y  its  i n c l u s i o n  in a w o r k  
c o n c e r n i n g  t h e  m e r g e r  la w a n d  p o l i c y  of t h e  EC.

F i r s t ,  A m e r i c a n  a n t i t r u s t  law s e r v e d  a s  a m o d e l ,  
t h o u g h  p o s s i b l y  n o t  t h e  d e f i n i t i v e  o ne,  fo r  t h e
c o m p e t i t i o n  l aw  of t h e  E C , 2 T h i s  i n f l u e n c e  c a n  m o s t
r e a d i l y  b e  s e e n  in t h e  p a r a l l e l s  b e t w e e n  S e c t i o n s  O n e  a n d  
T w o  of t h e  S h e r m a n  A c t  of 1 8 9 0  a n d  A r t i c l e s  8 5  a n d  8 6  of 
t h e  T r e a t y  of R o m e . 3 F u r t h e r ,  t h e  a n t i t r u s t  law  a n d  
p r a c t i c e  of t h e  U n i t e d  S t a t e s  is s t i l l  of r e l e v a n c e  to 
t h i s  d a y . 4 A s  F o x  s t a t e d ,  "I b e l i e v e  in e s s e n c e  t h a t  t h e  
A m e r i c a n  s y s t e m  a n d  t h e  C o m m o n  M a r k e t  s y s t e m  a r e
s t r u g g l i n g  w i t h  s i m i l a r  p r o b l e m s  in t h e  c o n t e x t  of v a l u e s  
a n d  c o n c e r n s  t h a t  a r e  m u c h  m o r e  s i m i l a r  t h a n
d i s s i m i l a r . " B

In a d d i t i o n ,  t h e  U n i t e d  S t a t e s  f e d e r a l  s t r u c t u r e  is 
of s o m e  i n t e r e s t  t o t h e  E C  a s  a r o l e  m o d e l  f o r  a f u t u r e  
U n i t e d  S t a t e s  of E u r o p e .  S c h a r f  n o t e d ,  " W h e n
' E u r o p e a n i s t *  p o l i t i c i a n s  a n d  s o c i a l  s c i e n t i s t s  w e r e  
c o n s i d e r i n g  p r o c e s s e s  of i n t e g r a t i o n  t h a t  m i g h t  l e ad  to a
’U n i t e d  E u r o p e ’ , w h a t  t h e y  h a d  in m i n d  w a s  a f e d e r a l
s y s t e m  f a s h i o n e d  a f t e r  t h e  A m e r i c a n  m o d e l . " *  B o l t h o
s t a t e d  t h a t  a m a j o r  o b j e c t i v e  of 1 9 9 2  is to c r e a t e  a 
la rg e,  u n i f i e d  m a r k e t ,  s i m i l a r  in m a n y  r e s p e c t s  to t h a t  
of t h e  U n i t e d  S t a t e s .  H e  a l s o  o b s e r v e d  t h a t  t h e r e  w a s
y e t  m o r e  to b e  g a i n e d  f r o m  t h e  U n i t e d  S t a t e s  m o d e l .  
" I n d e e d  t h e  a p p e a l  of t h e  U n i t e d  S t a t e s  e x a m p l e  g o e s  
b e y o n d  t h e  c r e a t i o n  of m o r e  o p e n  t r a d i n g  c o n d i t i o n s .  T h e  
U n i t e d  S t a t e s  is, a f t e r  a ll,  n o t  o n l y  a  c u s t o m s  u n i o n  b u t  
a l s o  a c o m m o n  c u r r e n c y  a r e a  a n d  a  f e d e r a l  s t a t e  - all
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t h i n g s  w h i c h  m a n y  E u r o p e a n s  t h i n k  t h e  E E C  s h o u l d  b e  
m o v i n g  to o v e r  t h e  l o n g e r - r u n . " 7

T h e  U n i t e d  S t a t e s  of A m e r i c a  is t h e  m o s t  p o w e r f u l  
c a p i t a l i s t  e c o n o m y  in t h e  w o r l d .  It is, in f a c t ,  t h e  
e p i t o m e  of t h e  c a p i t a l i s t  d e m o c r a c y . ®  T h e  s a y i n g  is n o t  
t o t a l l y  w i t h o u t  f o u n d a t i o n  t h a t  w h a t  A m e r i c a  d o e s  t o d a y ,  
E u r o p e  d o e s  t o m o r r o w .  T o d a y  A m e r i c a  is u n d e r g o i n g  a 
r a d i c a l  c h a n g e  in its a n t i t r u s t  a n d  m e r g e r  p o l i c y .  T h e  
a d v e n t  of 1 9 9 2  is a s i g n  t h a t  m a j o r  c h a n g e  is a l s o  
h a p p e n i n g  in E u r o p e .  C r u c i a l  d e c i s i o n s  a r e  b e i n g  m a d e  o n  
al l  a s p e c t s  of e c o n o m i c  life. C o m p e t i t i o n  a n d  m e r g e r
p o l i c i e s  a r e  n o t  e x c l u d e d  f r o m  t h i s  p r o c e s s .  It is w o r t h  
c o n s i d e r i n g  A m e r i c a n  a n t i t r u s t  p o l i c y  in o r d e r  t o  d e c i d e  
w h e t h e r  or n o t  E u r o p e a n  c o m p e t i t i o n  a n d  m e r g e r  p o l i c i e s  
c o u l d  b e n e f i t ,  e i t h e r  b y  f o l l o w i n g  t h e  A m e r i c a n  e x a m p l e ,  
or p o s s i b l y  b y  a v o i d i n g  h e r  m i s t a k e s .  If A m e r i c a n
a n t i t r u s t  p o l i c y  h a s  u n d e r g o n e  r e v i s i o n ,  t h e n  b o t h  t h e  
r e a s o n s  b e h i n d  t h e  c h a n g e  a n d  t h e  a c t u a l  c h a n g e s  
t h e m s e l v e s ,  a r e  w o r t h y  of c l o s e  s t u d y .

U n i t e d  S t a t e s  a n t i t r u s t  law is a l s o  o f  d i r e c t
c o n c e r n  to E u r o p e a n  f i r m s .  A s  S k i t o l  a n d  Z i f f  o b s e r v e d :

A m e r g e r  b e t w e e n  t w o  E u r o p e a n  f i r m s ,  b o t h  o f  w h i c h  
c o m p e t e  w i t h i n  t h e  U S  a n d  a t  l e a s t  o n e  of w h i c h  o w n s  
U S  a s s e t s  e m p l o y e d  in t h e  f i e l d  of c o m p e t i t i v e
o v e r l a p ,  is as s u b j e c t  to t h e  U S  a n t i - t r u s t  l a w s  a s 
a m e r g e r  of t w o  U S - b a s e d  c o m p e t i t o r s .  I n d e e d  f o r  
t h a t  m a t t e r ,  a m e r g e r  b e t w e e n  a  E u r o p e a n  a n d  a n  
A s i a n  f i r m ,  b o t h  of w h i c h  c o m p e t e  in t h e  U S  a n d  o n e  
of w h i c h  o w n s  U S  a s s e t s  in t h e  o v e r l a p  f i e l d ,  is 
f u l l y  s u b j e c t  to t h e  U S  a n t i - t r u s t  l a w s . ’

A n t i t r u s t  p o l i c y
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It h a s  b e e n  a r g u e d  t h a t  a  p o l i c y  of c o m p e t i t i o n  is 
c h o s e n  b y  s t a t e s  b e c a u s e  it is p o l i t i c a l l y  a d v a n t a g e o u s  
r a t h e r  t h a n  n e c e s s a r i l y  e c o n o m i c a l l y  c o r r e c t .  In o r d e r  to 
t e s t  t h i s  t h e o r y  t h e  e c o n o m i c  a n d  p o l i t i c a l  c o n t e n t  of 
U n i t e d  S t a t e s  a n t i t r u s t  law is a n a l y s e d  a n d  c o n t r a s t e d .

D e s p i t e  t h e  i n f l u e n c e  of e c o n o m i s t s  a n d  e c o n o m i c  
t h e o r y  o n  U n i t e d  S t a t e s  l a w it is s u g g e s t e d  t h a t  
e c o n o m i c s  is s u b o r d i n a t e d  t o  p o l i t i c s .  N e a l e  a n d  G o y d e r ,  
w h o  h a v e  e n g a g e d  u p o n  a  c o m p r e h e n s i v e  s t u d y  of A m e r i c a n  

a n t i t r u s t  l a w o v e r  a  n u m b e r  of y e a r s ,  m a d e  a s e r i e s  of 
o b s e r v a t i o n s  o n  t h i s  s p e c i f i c  q u e s t i o n . 10 T h e y  s t a t e d  
t h a t  e c o n o m i c s  a n d  e c o n o m i s t s  h a d  u n q u e s t i o n a b l y  m a d e  a n  
i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  a s s u m p t i o n s  a n d  m o t i v e s  
u n d e r l y i n g  a n t i t r u s t  law. N e a l e  a n d  G o y d e r  a l s o  n o t e d  
t h a t  it w a s  b o t h  e a s y ,  a n d  s e e m i n g l y  l o g i c a l ,  t o  a s s u m e  
t h a t  e c o n o m i c  b e n e f i t  w a s  t h e  s o l e  p u r p o s e  of a n t i t r u s t  
law. T h e y  w r o t e ,  " It is t e m p t i n g  ( a n d  c o m m o n )  t o  r e g a r d  
t h e  a n t i t r u s t  p o l i c y  s i m p l y  a s  a  k i n d  of e c o n o m i c  
e n g i n e e r i n g  p r o j e c t .  O n  t h i s  t h e o r y  t h e  s u c c e s s  of 
a n t i t r u s t  is b o u n d  u p  w i t h  t h e  e f f i c i e n c y  of t h e  e c o n o m i c  

s y s t e m ,  tT1 1

T h a t  a n t i t r u s t  p o l i c y  e x i s t s  a s  t h e  m e a n s  to b e s t  
r e a l i s e  o p t i m u m  e c o n o m i c  e f f i c i e n c y  w a s  a r g u e d  in 
C h a p t e r  T w o  to  b e  t h e  w a y  in w h i c h  t h e  U n i t e d  S t a t e s ,  a n d  
to l e s s o r  or g r e a t e r  e x t e n t ,  o t h e r  w e s t e r n  c a p i t a l i s t  
d e m o c r a c i e s  h a v e  r e p r e s e n t e d  t h e  p r o p e r  f u n c t i o n i n g  of 
t h e  c o m p e t i t i o n  s y s t e m .  T h i s  is n o t  t o  say, h o w e v e r ,  t h a t  
e c o n o m i c  t h e o r y  is t h e  f u n d a m e n t a l  r e a s o n  f o r  f o l l o w i n g  a 
p o l i c y  of c o m p e t i t i o n .  N e a l e  a n d  G o y d e r  a l s o  r e j e c t e d  
t h i s  o b v i o u s  c o n c l u s i o n .  T h e y  m a d e  a d e e p e r  s t u d y  of t h e  
m o t i v a t i o n s  b e h i n d  U n i t e d  S t a t e s ’ a n t i t r u s t  a n d  c o n c l u d e d  
t h a t  e c o n o m i c s  c o u l d  n o t  b e  r e g a r d e d  a s  d e t e r m i n a t i v e .  
T h e y  w r o t e ,  ’’A n t i t r u s t  h a s  a  b r o a d e r  b a s e  t h a n  t h e



94
f i n d i n g s  of e c o n o m i s t s  as  to t h e  c o n d i t i o n s  r e q u i r e d  for 
o p t i m u m  e c o n o m i c  p e r f o r m a n c e . ™  2

T h e r e  w e r e  t w o  m a j o r  r e a s o n s  f o r  t h i s  f i n d i n g .  F i r s t  
w a s  t h e  u n s a t  i s f a c t o r y  s t a t e  of e c o n o m i c  t h e o r y .  N e a l e  
a n d  G o y d e r  f e l t  t h a t  t h e o r y  w a s  l a c k i n g  in r e a l  r e l e v a n c e  
a s  to t h e  c a u s e s  of e c o n o m i c  a n d  i n d u s t r i a l  e f f i c i e n c y .  
S e c o n d ,  a n d  m o r e  i m p o r t a n t ,  w a s  t h e  i n t e r p r e t a t i o n  of t h e  
S h e r m a n  A c t  b y  t h e  j u d i c i a r y .  T h e  c o u r t s  f e l t  t h a t ,  w h e r e  
s u c h  a  c o n f l i c t  e x i s t e d ,  t h e  p r o m o t i o n  of c o m p e t i t i o n  

t o o k  p r e c e d e n c e  o v e r  t h e  p r o m o t i o n  of e c o n o m i c  
e f f i c i e n c y .  N e a l e  a n d  G o y d e r  s t a t e d ,  ” ... t h e  c o u r t s  h a v e  
a l w a y s  b e e n  c l e a r  t h a t  t h e  S h e r m a n  A c t  r e q u i r e s
c o m p e t i t i o n  to b e  u p h e l d ,  e v e n  t h o u g h  in p a r t i c u l a r  
c o n t e x t s  it m i g h t  b e  s h o w n  to i n v o l v e  e c o n o m i c  c o s t , " 13

C h a p t e r  T w o  a r g u e d  t h a t  p o l i t i c a l  c o n s i d e r a t i o n s  
w e r e  t h e  m o t i v a t i n g  f o r c e  b e h i n d  t h e  c o m p e t i t i o n  p o l i c i e s  
of w e s t e r n  s t a t e s .  N e a l e  a n d  G o y d e r  t a k e  a  s i m i l a r  v i e w  
of U n i t e d  S t a t e s  c o m p e t i t i o n  p o l i c y . 14 T h e y  a r g u e  t h a t  
t h e r e  a r e  t w o  m a j o r  p o l i t i c a l  b e l i e f s  o r d o g m a s  b e h i n d  
A m e r i c a n  a n t i t r u s t  law. T h e s e  a r e  t h e  f e a r  of s o u r c e s  of 
p o w e r  a n d  t h e  b e l i e f  in t h e  r i g h t  of t h e  i n d i v i d u a l  to 
m a x i m u m  f r e e d o m  of a c t i o n .

Of t h e  f i r s t  N e a l e  a n d  G o y d e r  w r o t e  " I t  s e e m s
l i k e l y  t h a t  A m e r i c a n  d i s t r u s t  of all s o u r c e s  of u n c h e c k e d  
p o w e r  is a  m o r e  d e e p - r o o t e d  a n d  p e r s i s t e n t  m o t i v e  b e h i n d  
t h e  a n t i t r u s t  p o l i c y  t h a n  a n y  e c o n o m i c  b e l i e f  . . . ” 1S T h e y  
j u s t i f i e d  t h i s  a s s e r t i o n  b y  t h e  o b s e r v a t i o n  t h a t  t h i s
d i s t r u s t  w a s  n o t  s i m p l y  c o n f i n e d  to b e i n g  d i r e c t e d
a g a i n s t  i n d u s t r y  but, in f a c t,  p e r m e a t e d  a l m o s t  e v e r y  
a s p e c t  of A m e r i c a n  l i f e . 16 If so, t h i s  f e a r  of s o u r c e s  of 
p o w e r  c a n  b e  c h a r a c t e r i s e d  a s  a  b a s i c  c r e e d  of A m e r i c a n  
life.
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T h e  b e l i e f  in t h e  r i g h t  of t h e  i n d i v i d u a l  to m a x i m u m  
f r e e d o m  of a c t i o n  is a l s o  a  f u n d a m e n t a l  A m e r i c a n  c r e e d .  
It m a y  h a v e  i t s r o o t s  in A m e r i c a n  h i s t o r y .  T h e  
i n d i v i d u a l ,  a s  w e l l  a s  t h e  o r g a n i s a t i o n ,  w a s  r e s p o n s i b l e  
fo r o p e n i n g  u p  t h e  c o u n t r y  a n d  l a y i n g  t h e  f o u n d a t i o n  f or  
its e c o n o m i c  w e a l t h  a n d  p o w e r .  T h i s  p i o n e e r i n g  s p i r i t  of 
t h e  i n d i v i d u a l  w as , a n d  is, g r e a t l y  a d m i r e d  b y  A m e r i c a n  
s o c i e t y .  In its t i m e  t h e  p i o n e e r i n g  s p i r i t  s i m u l t a n e o u s l y  
s e r v e d  t h e  i n t e r e s t s  b o t h  of t h e  i n d i v i d u a l  a n d  of 
s o c i e t y  in g e n e r a l .

T h o u g h  A m e r i c a  h a s  s i n c e  c h a n g e d  r a d i c a l l y ,  in t h a t  
it is n o w  a  h i g h l y  d e v e l o p e d  i n d u s  t r i a l n a t  ion, t h e  
b e l i e f  s t i l l  p e r s i s t s  b o t h  t h a t  it is, a n d  o u g h t  to be, 
t h e  A m e r i c a n  w a y  to b e  a  r u g g e d  i n d i v i d u a l i s t . 17 T h u s ,  
e n t r y  b a r r i e r s  to i n d u s t r y  a r e  g e n e r a l l y  u n p o p u l a r ,  b o t h  
w i t h  t h e  p u b l i c  a n d  t h e  g o v e r n m e n t .  It is a  d e e p l y  h e l d  
o p i n i o n  of m o s t  A m e r i c a n s  t h a t  t h e  i n d i v i d u a l  o u g h t  t o  be 
a b l e  to e n t e r  i n t o  a n y  f o r m  of c o m m e r c i a l  a c t i v i t y  a n d  b e 
a l l o w e d  t h e  c h a n c e  to  s u c c e e d .

W h e r e  i n d u s t r y  is h e a v i l y  c o n c e n t r a t e d ,  t h e  m a j o r i t y  
of e c o n o m i s t s  h a v e  b e l i e v e d ,  a t  l e a s t  u n t i l  r e c e n t l y ,  
t h a t  e n t r y  to  t h e  m a r k e t  is m a d e  m o r e  d i f f i c u l t .  As 
N e a l e  a n d  G o y d e r  n o t e d ,  a n t i t r u s t  p o l i c y  h ad, a s  a 
f u n d a m e n t a l  o b j e c t i v e ,  t h e  p r e s e r v a t i o n  of t h e  r i g h t  of 
t h e i n d i v i d u a l  to e n g a g e  in b u s i n e s s  a c t i v i t i e s  of h i s  or 
h e r  o w n  c h o i c e .  A m a j o r  t h e m e  of a n t i t r u s t  p o l i c y ,  
t h e r e f o r e ,  w a s  to a v o i d  t h e  b u i l d  u p  of e c o n o m i c  f o r c e s  
t h a t  w o u l d  r e s u l t  in t h e  c r e a t i o n  of e f f e c t i v e  b a r r i e r s  
to e n t r y  in t h e  m a r k e t .

W i t h  r e g a r d  t o t h e  t w o  f u n d a m e n t a l  p o l i t i c a l  
m o t i v a t i o n s  d i s c u s s e d  a b o v e ,  N e a l e  a n d  G o y d e r  c o n c l u d e d ,
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" I n  l a r g e  p a r t  a n t i t r u s t  is t h e  p r o j e c t i o n  of t h e s e  
t r a d i t i o n a l  A m e r i c a n  b e l i e f s  i n t o  t h e  e c o n o m i c  s p h e r e . " 16 
T h e i r  v i e w s  t h u s  s u p p o r t  t h e  p r o p o s i t i o n  t h a t  c o m p e t i t i o n  
is t h e  c h o s e n  p o l i c y  of t h e  s t a t e  p r i m a r i l y  b e c a u s e  it is 
in a c c o r d  w i t h  p o l i t i c a l  b e l i e f s .  It is t h e  p o l i t i c a l l y  
c o r r e c t ,  r a t h e r  t h a n  t h e  e c o n o m i c a l l y  c o r r e c t ,  c h o i c e  to 
a l l o c a t e  f i n i t e  r e s o u r c e s .

A n u m b e r  of c o n c l u s i o n s  c a n  n o w  b e  d r a w n .  T h e  U n i t e d  
S t a t e s  h a s  c h o s e n  t o p u t  p o l i t i c s  a b o v e  e c o n o m i c s  in  it s 
l i s t  of p r i o r i t i e s  a s  r e g a r d s  a n t i t r u s t  law. T h a t  is, it 
h a s  u s e d  t h e  a n t i t r u s t  law in o r d e r  t o p r o m o t e  c e r t a i n  
p o l i t i c a l  e n d s ,  w h e r e  n e c e s s a r y ,  a t  t h e  e x p e n s e  of 
e c o n o m i c  e f f i c i e n c y .  F u r t h e r ,  t h i s  u t i l i s a t i o n  of t h e  
a n t i t r u s t  law b y  t h e  a u t h o r i t i e s  e n j o y e d  a b r o a d  s p e c t r u m  
of p o p u l a r  s u p p o r t . 19 W i t h  r e g a r d  t o t h e s e  t w o  f o r c e s ,  
e c o n o m i c s  a n d  p o l i t i c s ,  a n u m b e r  o f p o i n t s  s h o u l d  b e 
n o t e d .

W o r l d  e c o n o m i c  c i r c u m s t a n c e s  h a v e  p r o d u c e d  a 
r e v e r s a l  of t h e  t h e o r y  of c o n c e n t r a t i o n .  T h i s  n e w  
e c o n o m i c  l e a r n i n g  h a s  b e e n  a b s o r b e d  b y  t h e  
a d m i n i s t r a t i o n .  It is m o t i v a t i n g  t h e  a u t h o r i t i e s  to  a m e n d  
t h e i r  a n t i t r u s t  p o l i c y .  T h e i r  goal is n o w  to  m a k e  u s e  of 
a n t i t r u s t  p o l i c y  p r i m a r i l y  in o r d e r  to p r o m o t e  e c o n o m i c  
e f f  i c i e n c y .

T h e  p o l i t i c a l  m o t i v a t i o n s  f o r  u p h o l d i n g  a n t i t r u s t  
p o l i c y  (or law), h o w e v e r ,  h a v e  n o t  a l t e r e d .  F e a r  of 
e x c e s s i v e  p o w e r  in t h e  h a n d s  of a g r o u p  or i n d i v i d u a l  a n d  
t h e  b e l i e f  in i n d i v i d u a l  e n t r e p r e n e u r i a l  f r e e d o m  c o n t i n u e  
to r e c e i v e  b o t h  p o l i t i c a l  a n d  p o p u l a r  s u p p o r t .  E v e n  if 
t h e  a d m i n i s t r a t i o n  a c c e p t s  t h a t  s o m e  t e m p e r i n g  of 
f u n d a m e n t a l  p o l i t i c a l  b e l i e f s  is e c o n o m i c a l l y  n e c e s s a r y ,  
t h e  g e n e r a l  p u b l i c  c a n n o t  b e  e x p e c t e d  to  s h a r e  t h i s  v i e w .
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If so, t h e n  s o m e  o p p o s i t i o n  f r o m  t h e  p o l i t i c a l
e s t a b l i s h m e n t  c a n  a l s o  be  e x p e c t e d . 20

T h e  h i e r a r c h i c a l  r e l a t i o n s h i p  of p o l i t i c s  a n d
e c o n o m i c s  c o m p o u n d s  t h i s  p r o b l e m .  If t h e  r e a l i s a t i o n  of 
p o l i t i c a l  a i m s  is g e n e r a l l y  h e l d  in h i g h e r  e s t e e m  t h a n  is 
e c o n o m i c  e f f i c i e n c y ,  r e f o r m  of a n t i t r u s t  p o l i c y  Cor law) 
p e r  s e  b e c o m e s  a  c o m p l e x  a n d  d i f f i c u l t  u n d e r t a k i n g  to 
a t t e m p t .  T h e  c h a n c e s  of s u c c e s s  m a y  b e  h i g h e r ,  h o w e v e r ,  
in s p e c i f i c  a r e a s  of a n t i t r u s t ,  s u c h  a s  m e r g e r .  H e r e  t h e  
e c o n o m i c  p r o b l e m s  of i n d u s t r y  m a y  b e  m o r e  c l e a r l y  
d e m o n s t r a t e d .  F u r t h e r ,  it m a y  be  t h a t  t h e  p r o c e d u r a l
p r a c t  i c e s  g o v e r n i n g  m e r g e r  m a k e  r e f o r m  a m o r e  p r a c t i c a l  
p r o p o s  i t ion.

Merger p o 1 icy

T h e  a n t i t r u s t  l e g i s l a t i o n  d e a l i n g  w i t h  m e r g e r ,  
S e c t i o n  O n e  of t h e  1 8 9 0  S h e r m a n  A c t  a n d  S e c t i o n  S e v e n  of 
t h e  1 9 1 4  C l a y t o n  A ct,  h a v e  n o t  b e e n  r e v i s e d  f o r  s o m e  
c o n s i d e r a b l e  t i m e . 21 T h i s ,  h o w e v e r ,  d o e s  n o t  m e a n  t h a t  
e i t h e r  a n t i t r u s t  p o l i c y  or m e r g e r  p o l i c y  h a s  r e m a i n e d  
s t a t i c . 22 C o m m e n t a t o r s  o n  t h e  A m e r i c a n  s c e n e  b e l i e v e  t h a t  
p r o f o u n d  c h a n g e  h a s  i n d e e d  t a k e n  p l a c e .  A r m e n t a n o ,  
w r i t i n g  in 1 9 8 6 ,  s t a t e d  t h a t  a n t i t r u s t  p o l i c y  in g e n e r a l  
a n d  m e r g e r  p o l i c y  in p a r t i c u l a r ,  h a d  c h a n g e d  m a r k e d l y  
o v e r  t h e  l a s t  t e n  y e a r s . 23 H a y  o b s e r v e d  in 1 9 8 8 ,  " M e r g e r  
p o l i c y  in t h e  U n i t e d  S t a t e s  h a s  u n d e r g o n e  r a d i c a l  
t r a n s f o r m a t i o n  d u r i n g  t h e  p a s t  d e c a d e . " 24

T h e  p r a c t i c a l  e f f e c t s  of s u c h  c h a n g e  in m e r g e r  
p o l i c y  h a s  b e e n  t h a t  v e r t i c a l  a n d  c o n g l o m e r a t e  m e r g e r s  
m a y  n o w  b e  u n d e r t a k e n  b y  f i r m s  w i t h  l i t t l e  f e a r  of 
c h a l l e n g e  f r o m  t h e  f e d e r a l  a u t h o r i t i e s .  S u c h  m e r g e r s  a r e  
of f a r  m o r e  l i m i t e d  c o n c e r n  to t h e  a n t i t r u s t  a u t h o r i t i e s
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t h e n  w a s  p r e v i o u s l y  t h e  c a s e . 23 Of m o r e  i m p o r t a n c e  is t h e  
i n c r e a s e  in h o r i z o n t a l  m e r g e r s  d u e  to t h e  f a c t  t h a t  t h e  
r e l e v a n t  a u t h o r i t i e s  n o w  t a k e  a m o r e  b e n i g n  v i e w  of 
t h e m . 26 H a y  w r o t e ,  in 1988, of, "... t h e  l a r g e  n u m b e r  of 
m a j o r  h o r i z o n t a l  a c q u i s i t i o n s  t h a t  h a v e  t a k e n  p l a c e  in 
r e c e n t  y e a r s ,  a c q u i s i t i o n s  t h a t  w o u l d  h a v e  b e e n  r e g a r d e d  
a s  u n t h i n k a b l e  u n d e r  t h e  s t a n d a r d s  of t h e  1 9 6 0 s  a n d  1 9 7 0 s  
... " 2 7 In 1 9 8 9  H o o v e r  a n d  P l a n t  s u m m e d  u p  t h e  n e w  p o l i c y
a s  b e i n g  d e s i g n e d  t o  f a c i l i t a t e  c o r p o r a t e  m e r g e r s . 28 
M e l s h e i m e r  w r o t e  in 19 90 ,  "... m e r g e r  p o l i c y  e c h o e d  t h e
t h e m e  t h a t  b i g g e r  is t y p i c a l l y  b e t t e r  , . . " 2 ’

F r o m  a p r o c e d u r a l  p e r s p e c t i v e ,  s u c h  m a j o r
a l t e r a t i o n s  in p o l i c y  w e r e  e f f e c t e d  w i t h  r e l a t i v e  e a s e .
T h i s ,  p o s s i b l y  s u r p r i s i n g ,  o c c u r r e n c e  w a s  d u e  t o  t h e
s p e c i f i c  p r o c e d u r a l  p r a c t i c e s  r e l a t i n g  to m e r g e r  p r e s e n t  
w i t h i n  t h e  l a r g e r  b o d y  of a n t i t r u s t  p r a c t i c e s .  T h e  
e n f o r c e m e n t  of m e r g e r  law d i f f e r s  m a r k e d l y  f r o m  t h a t  of 
a n t i t r u s t  l aw  p e r  s e . T h i s  c a n  b e s h o w n  b y  c o n t r a s t i n g  
a n t  i t r u s t  in g e n e r a l  w i t h  m e r g e r  in p a r t i c u l a r .

A n t i t r u s t  E n f o r c e m e n t  A m e r i c a n  a n t i t r u s t  e n f o r c e m e n t  
is c o n d u c t e d  p r i m a r i l y  w i t h i n  t h e  j u d i c i a l  m o d e ,  w i t h  
m o s t  c a s e s  b e i n g  f i l e d  b y  p r i v a t e  p l a i n t i f f s . 50 S u c h  
c a s e s  a r e  t r i e d  b e f o r e  f e d e r a l  j u d g e s ,  f r e q u e n t l y  w i t h  a 
lay j u r y . 31 T h e  m a j o r i t y  of j u d g e s ,  d u e  to t h e  r e l a t i v e  
i n f r e q u e n c y  of a n t i t r u s t  c a s e s ,  a r e  n o t  s p e c i a l i s t s  in 
a n t i t r u s t  law. H a y  n o t e d  t h a t  t h e  t y p i c a l  j u d g e  h e a r d  a n  
a n t i t r u s t  c a s e  o n c e  e v e r y  t h r e e  or f o u r  y e a r s . 32 F u r t h e r ,  
t h e  j u r y  is l i k e l y  to h av e , a t  b e s t ,  a l i m i t e d  
c o m p r e h e n s i o n  b o t h  of a n t i t r u s t  a n d  of e c o n o m i c s .  T h i s  
s i t u a t i o n  h a s  t w o  a d v e r s e  c o n s e q u e n c e s  f o r  t h e  
i m p l e m e n t a t i o n  of a n e w  a n t i t r u s t  p o l i c y .

T h e  f i r s t  c o n c e r n s  t h e  r e c e p t i o n  of t h e  n e w  p o l i c y



b y t h e  c o u r t s .  H a y  o b s e r v e d  t h a t  t h e  l a t e s t  t h i n k i n g  o n  
a n t i t r u s t  t a k e s  a n  i n o r d i n a t e  l e n g t h  of t i m e  to p e r m e a t e  
c a s e  l a w . 33 F u r t h e r ,  t h e r e  w a s ,  a n d  is, a n o n - u n i f o r m  
i n t e r p r e t a t i o n  of t h e  n e w  p h i l o s o p h y .  T h i s  f i r s t  
c o n s e q u e n c e  l e a d s  d i r e c t l y  o n  to  t h e  s e c o n d  ill, w h i c h  
c o n c e r n s  t h e  e x t e n s i v e  p r i v a t e  l i t i g a t i o n  o n  a n t i t r u s t  
m a t t e r s .  E v e n  w h e r e  a n t i t r u s t  p o l i c y  is c o m p a r a t i v e l y  
s t a b l e  t h e  r e l a t i v e  i n e x p e r i e n c e  of t h e  j u d i c i a r y  o n  
a n t i t r u s t  m a t t e r s  r e s u l t s  in s o m e  i n c o n s i s t e n c y .  A s  
r e g a r d s  t h e  p r e s e n t  s i t u a t i o n ,  t h e  d i v e r s i t y  of j u d i c i a l  
o p i n i o n  o n  t h e  n e w  a n t i t r u s t  p o l i c y  m e a n s  t h a t  t h e  l aw  is 
in a s t a t e  of fl ux .

A t  t h e  level of t h e  j u d i c i a l  s y s t e m  t h e  f e d e r a l  
a u t h o r i t i e s  t h e m s e l v e s  a l s o  f a i l  to m a k e  a  s i g n i f i c a n t  
i m p a c t .  T h e  s y s t e m ,  e v e n  in t i m e s  of r e l a t i v e l y  s t a b l e  
a n t i t r u s t  p o l i c y ,  is p r i m a r i l y  t h e  f o r u m  of p r i v a t e  
p l a i n t i f f s .  C a s e s  b r o u g h t  b y  t h e  f e d e r a l  a u t h o r  i t i es  t e n d  
to a c c o u n t  f o r  l e s s  t h e n  1 0 %  of a l l  a n t i t r u s t  f e d e r a l  
c o u r t  c a s e s . 34 T o  s u m  up, t h e  p r o c e s s  of i n t r o d u c i n g  a 
n e w  a n t i t r u s t  p o l i c y  t e n d s  to  s h o w  u p  t h e  p r o c e d u r a l  
d i f f i c u l t i e s  i n h e r e n t  w i t h i n  t h e  s y s t e m .

M e r g e r  P o l i c y  in P r a c t i c e  A m a j o r  d i s t i n c t i v e  
f e a t u r e  of m e r g e r  is t h a t  t h e  b u l k  of m e r g e r s  m u s t  b e  
r e p o r t e d  in a d v a n c e  to t h e  J u s t i c e  D e p a r t m e n t  a n d  t h e  
F e d e r a l  T r a d e  C o m m i s s i o n .  T h i s  is u n d e r  t h e  1 9 7 6  H a r t -  
S c o t t - R o d i n o  A n t i t r u s t  I m p r o v e m e n t s  A c t  w h i c h  a m e n d e d  
S e c t i o n  7 of t h e  C l a y t o n  A c t  of 1 9 1 4 . 38 W h e r e  a  p r o p o s e d  
m e r g e r  is b e t w e e n  o n e  p a r t y  w i t h  s a l e s  o r a s s e t s  of $ 1 0 0  
m i l l i o n  or m o r e  a n d  a s e c o n d  p a r t y  w i t h  s a l e s  o r  a s s e t s  
of $ 1 0  m i l l i o n  or m o r e  a n d  i n v o l v e s  t h e  a c q u i s i t i o n  of 
U n i t e d  S t a t e s  s t o c k  or  a s s e t s  of $ 1 5  m i l l i o n  o r  m o r e ,  
n o t i f i c a t i o n  in a d v a n c e  m u s t  b e g i v e n .
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T h i s  s i t u a t i o n  g i v e s  s c o p e  f or a p o s s i b l e  c o n f l i c t  

of i n t e r e s t  b e t w e e n  t h e  t w o  d e p a r t m e n t s .  In p r a c t i c e ,  
h o w e v e r ,  t h e  J u s t i c e  D e p a r t m e n t  a n d  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n  h a v e  e v o l v e d  a n  i n f o r m a l  p r o c e d u r e  t h a t  
a v o i d s  o v e r l a p p i n g  i n v e s t i g a t i o n s .  A p a r t i c u l a r  m e r g e r  
t e n d s  to b e  a s s i g n e d  to t h e  a g e n c y  t h a t  h a s  g r e a t e r  
e x p e r i e n c e  of t h a t  p a r t i c u l a r  i n d u s t r y  o r i n d u s t r i e s .  
F u r t h e r ,  b o t h  d e p a r t m e n t s ,  f o r  t h e  m o s t  p a r t ,  m a k e  u s e  of 
t h e  s a m e  p r o c e d u r e s  a n d  m e t h o d s  in a n a l y s i n g  m e r g e r s .
T h e  p r a c t i c e  of t h e  J u s t i c e  D e p a r t m e n t  w i l l  b e  d e a l t  w i t h  
f r o m  t h i s  p o i n t  on, b u t  w h a t  f o l l o w s  a p p l i e s  e q u a l l y  to 
t h e  F e d e r a l  T r a d e  C o m m i s s i o n .

In p r i n c i p l e ,  t h e  J u s t i c e  D e p a r t m e n t  c a n n o t  e x e r c i s e  
t h e  p o w e r  of v e t o  o v e r  a p r o p o s e d  m e r g e r .  T h e  m e t h o d  of 
a t t e m p t i n g  t o  p r e v e n t  a m e r g e r  is t o f i l e  a n  a n t i t r u s t  
c a s e  in t h e  f e d e r a l  c o u r t s  a n d  go t h r o u g h  t h e  n o r m a l  
j u d i c i a l  p r o c e s s .  In p r a c t i c e  h o w e v e r ,  a s t a t e m e n t  b y  t h e  
J u s t i c e  D e p a r t m e n t  of i n t e n t  to c h a l l e n g e  a m e r g e r  is 
m o s t l y  all  t h a t  is n e e d e d  to a c c o m p l i s h  it s a i m .  A s  H a y  
n o t e d ,  ” ... in f a c t  if t h e  J u s t i c e  D e p a r t m e n t  a n n o u n c e s  
its i n t e n t i o n  t o  c h a l l e n g e  a  p r o p o s e d  m e r g e r ,  in a l m o s t  
al l c a s e s  t h e  p a r t i e s  t o t h e  t r a n s a c t i o n  w i l l  e i t h e r  c a l l  
it o f f  or r e s t r u c t u r e  t h e  t r a n s a c t i o n  to o b t a i n  J u s t i c e  
D e p a r t m e n t  b l e s s i n g ,  . . . ” 36

T h e r e  a r e  s o u n d  c o m m e r c i a l  r e a s o n s  a s  to w h y  f i r m s  
a d o p t  s u c h  a n  a c c o m m o d a t i n g  a t t i t u d e  to  t h e  J u s t i c e
D e p a r t m e n t .  It is g e n e r a l l y  i m p r a c t i c a l  f o r  t h e  p r e d a t o r
f i r m  to  h o l d  a n  o f f e r  o p e n  d u r i n g  t h e  full c o u r s e  of t h e  
l i t i g a t i o n  p r o c e s s . 37 F u r t h e r ,  if t h e  p a r t i e s  d e c i d e d  to 
i g n o r e  t h e  s t a t e m e n t  of t h e  J u s t i c e  D e p a r t m e n t  t h e y
w o u l d  h a v e  t w o  c o n s i d e r a t i o n s  to f a ce .  T h e  J u s t i c e  
D e p a r t m e n t  w o u l d  a l m o s t  c e r t a i n l y  s e e k  a p r e l i m i n a r y  
i n j u n c t i o n  t o p r e v e n t  c o n s u m m a t i o n  of t h e  m e r g e r  u n t i l
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t h e  full t r i a l .  E v e n  if t h i s  i n j u n c t i o n  w a s  s u c c e s s f u l l y  
c o n t e s t e d ,  a n d  t h e  m e r g e r  c o n s u m m a t e d ,  s h o u l d  t h e  f i r m s  
l o s e  t h e  f ull  t r i a l  t h e y  w o u l d  b e  f o r c e d  to u n d o  t h e  
m e r g e r .

S h o u l d  t h e  J u s t i c e  D e p a r t m e n t  d e c i d e  n o t  to 
c h a l l e n g e  a p r o p o s e d  m e r g e r  t h e  p a r t i e s  c o u l d  s t i l l  f i n d  
t h e m s e l v e s  f a c i n g  a c h a l l e n g e  f r o m  o t h e r  q u a r t e r s .  
F u r t h e r  c h a l l e n g e s  a r e  p e r m i s s i b l e  u n d e r  t h e  law. B o t h  
s t a t e  a u t h o r i t i e s  a n d  p r i v a t e  p a r t i e s  h a v e  c e r t a i n  
r i g h t s  c o n c e r n i n g  m e r g e r . 38

W i t h  r e g a r d  to s t a t e  a u t h o r  i t i e s ,  t h e  a t t o r n e y s -  
g e n e r a l  of t h e  s t a t e s  a r e  e m p o w e r e d  to s e e k  p r e l i m i n a r y  
i n j u n c t i o n s  a g a i n s t  t h e  t r a n s a c t i o n  a s  p a r e n s  p a t r i a e  o n  
b e h a l f  of c i t i z e n s  of t h e  s t a t e . 39 S k i t o l  a n d  Z i f f  p o i n t  
o u t  t h a t  s u c h  a c t i o n s  h a v e  e n j o y e d  a  m e a s u r e  of  s u c c e s s .  
T h e y  n o t e d  t h a t  " I n  r e c e n t  y e a r s ,  s o m e  a t t o r n e y s - g e n e r a  1 
h a v e  s u c c e e d e d  in s t o p p i n g  t r a n s a c t i o n s  i n v o l v i n g  
s i g n i f i c a n t  c o m p e t i t i v e  o v e r l a p s  w i t h i n  t h e i r  o w n  
s t a t e .  ,M0

As to p r i v a t e  a c t i o n ,  h o w e v e r ,  a r g u m e n t s  c a n  b e  
a d v a n c e d  to b a c k  u p  t h e  v i e w  t h a t  t h e r e  is l i t t l e  t h r e a t  
of t h e  p r o p o s e d  m e r g e r  b e i n g  b l o c k e d  b y  p r i v a t e  
a n t i t r u s t  p r o c e e d i n g s .  H a y  s t a t e d ,  " A  f i r m  b e i n g  
a c q u i r e d  in a t e n d e r  o f f e r  n o r m a l l y  h a s  n o  i n t e r e s t  in 
b l o c k i n g  t h e  t r a n s a c t i o n  s i n c e  it s s h a r e h o l d e r s  a r e  b e i n g  
p a i d  a s u b s t a n t i a l  p r e m i u m  for  t h e i r  s h a r e s . " 41 R i v a l  
f i r m s  w o u l d  n o t  w i s h  to h a l t  t h e  p r o p o s e d  m e r g e r  if t h e y  
b e l i e v e ,  a s  w a s  f o r m e r l y  t h o u g h t  b y  e c o n o m i s t s  to b e  t h e  
g e n e r a l  c a s e ,  t h a t  t h e  m e r g e r  w i l l  r e s u l t  in h i g h e r  
p r i c e s  a n d  p r o f i t s  f o r  t h e  i n d u s t r y .

F u r t h e r ,  w h e r e  a p r i v a t e  p l a i n t i f f  d i d  w i s h  t o  b r i n g
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a c a s e  a g a i n s t  a p r o p o s e d  m e r g e r  t h e  e s t a b l i s h m e n t  of 
1o c u s  s t a n d  i is n o t  a n  e a s y  m a t t e r .  In C a r  g i 1 1 
I n c o r p o r a t e d  a n d  E x e l  C o r p o r a t i o n  v l iontfort of C o l o r a d o ,
I n c o r p o r a t e d , t h e  S u p r e m e  C o u r t  m a d e  t h e  f o l l o w i n g  
s t a t e m e n t .4 2

... in o r d e r  t o s e e k  i n j u n c t i v e  r e l i e f  u n d e r  
S e c t i o n  16, (of t h e  C l a y t o n  A c t )  a p r i v a t e  p l a i n t i f f  
m u s t  a l l e g e  t h r e a t e n e d  loss or d a m a g e ,  of t h e  t y p e  
t h e  a n t i t r u s t  l a w s  w e r e  d e s i g n e d  to p r e v e n t  a n d  t h a t  
f l o w s  f r o m  t h a t  w h i c h  m a k e s  d e f e n d a n t s  a c t s
u n 1a w f u 1 . 4 3

T h u s ,  t h e  r i g h t  t o  c h a l l e n g e  a p r o p o s e d  m e r g e r  is
l i m i t e d .  N o n e t h e l e s s ,  t h e  t h r e a t  to p r o p o s e d  m e r g e r s  b y  
p r i v a t e  p a r t i e s  s h o u l d  n o t  b e  u n d e r e s t i m a t e d .  In t h e  T i m e  
- W a r n e r  m e r g e r ,  b o t h  d i s s i d e n t  T i m e  s h a r e h o l d e r s  a n d
P a r a m o u n t  C o m m u n i c a t i o n s ,  a r i v a l  p r e d a t o r  f i r m ,  m a n a g e d  
to a p p l y  to t h e  c o u r t s  to b l o c k  t h e  p r o p o s e d  m e r g e r . 44 
A l t h o u g h  t h a t  p a r t i c u l a r  a t t e m p t  d i d  n o t  s u c c e e d ,  s u c h  
c h a l l e n g e s  a r e  b e g i n n i n g  to e n j o y  a  m e a s u r e  of s u c c e s s .  
S k i t o l  a n d  Z i f f  n o t e d  t h a t  d e s p i t e  t h e  s t r i c t  s t a n d a r d s  
l a i d  d o w n  f o r  1o c u s  s t a n d  i in t h e  C a r  g i 11 o p i n i o n ,  "... 
s o m e  l a r g e  t r a n s a c t i o n s  h a v e  n o n e t h e l e s s  b e e n  
s u c c e s s f u l l y  c h a l l e n g e d  b y  c o m p e t i t o r s  . . . " 45 T h e y  
b e l i e v e  t h a t  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n s  w i l l  s e r v e  to 
e n c o u r a g e  f u r t h e r  p r i v a t e  a c t i o n s .

It is a l s o  r e l e v a n t  to n o t e  t h e  r i g h t s  of s t a t e
o f f i c i a l s  a n d  p r i v a t e  p a r t i e s  as r e g a r d s  a c t u a l ,  r a t h e r  
t h a n  p r o p o s e d ,  m e r g e r s .  A s R i d d e l l  s t a t e d  in M a y  1990, 
r e p o r t i n g  t h e  c a s e  of C a 1 i f o r n i a  v A m e r i c a n  S t o r e s . 
" U n t i l  n o w  s t a t e s  a n d  o t h e r  p a r t i e s  h u r t  b y  a n t i - t r u s t  
v i o l a t i o n s  h a v e  o n l y  b e e n  a b l e  to s u e  f o r  d a m a g e s  or t r y  
to b l o c k  a  d e a l  b e f o r e  it h a s  b e e n  c o m p l e t e d  b u t  n o t  to 
s e e k  s u b s e q u e n t  d i v e s t i t u r e . " 46 H o w e v e r ,  "... t h e  
s u p r e m e  c o u r t  h a s  n o w  d e c i d e d  t h a t  s t a t e s  a n d  p r i v a t e
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p a r t i e s  c a n  s e e k  s u c h  b r e a k - u p s  o n  a n t i - c o m p e t i t i v e  
g r o u n d s . ” 47 It m a y  be  t h a t  t h i s  j u d g e m e n t  b y  t h e  S u p r e m e  
C o u r t  w i l l  a c t  a s  a c a t a l y s t  to o f f i c i a l s  or  i n d i v i d u a l s  
s e e k i n g  j u d i c i a l  r e m e d i e s  f o r  m e r g e r s  t h a t  h a v e  a l r e a d y  
t a k e n  p l a c e .

T h u s  w h i l e ,  w i t h  r e g a r d  to a n t i t r u s t  l aw  in g e n e r a l ,  
t h e  b r a n c h e s  of t h e  f e d e r a l  g o v e r n m e n t  f a i l  t o  m a k e  a 
m a  j or  i m p a c t  o n  a n t  i t r u s t  e n f o r c e m e n t ,  t h e  si t u a t  i o n  
d i f f e r s  s i g n i f i c a n t l y  w i t h  r e g a r d  t o m e r g e r  p o l i c y .  E v e n  
g i v e n  t h e  S u p r e m e  C o u r t  r u l i n g  n o t e d  a b o v e ,  it c a n  s t i l l  
b e  s a i d  t h at ,  f o r  t h e  m o s t  p a r t ,  t h e  j u d i c i a l  s y s t e m ,  a n d  
a l l its a s s o c i a t e d  p r o b l e m s ,  is b y p a s s e d  s u c c e s s f u l l y . 48 
T h e  J u s t i c e  D e p a r t m e n t  t h u s  h a s  t h e  m a j o r  r o l e  in 
r e g u l a t i n g  m e r g e r s .  T h e  k e y  to m e r g e r  p o l i c y  l i e s  w i t h i n  
t h e  a d m i n i s t r a t i v e  d e c i s i o n s  of t h e  J u s t i c e  D e p a r t m e n t  o n  
w h e t h e r  or n o t  to c h a l l e n g e  a  p r o p o s e d  m e r g e r .  A s  t h e s e  
d e c i s i o n s  a r e  n o t  s u b j e c t e d  to j u d i c i a l  r e v i e w ,  o r  i n d e e d  
a n y  o t h e r  r e v i e w  p r o c e d u r e s  n o r m a l l y  a s s o c i a t e d  w i t h  
a d m i n i s t r a t i v e  a c t i o n ,  p o l i c y  c h a n g e s  a r e  r e l a t i v e l y  e a s y  
to a c c o m p l i s h .  As  H a y  w r o t e ,  ” ... e v e n  r a d i c a l  c h a n g e s  in 
p o l i c y  c a n  b e  i m p l e m e n t e d  v e r y  q u i c k l y . ” 49

T h i s  m e a n s  t h a t  t h e  f i r m  l o o k i n g  f o r  g u i d a n c e  o n  t h e  
v i e w s  of t h e  a u t h o r  i t i e s  o n  m e r g e r  t u r n s ,  in t h e  m a  in, 
n o t  to t h e  c a s e  law, b u t  to t h e  p r o n o u n c e m e n t s  of t h e  
J u s t i c e  D e p a r t m e n t .

T h e  f i r s t  s e t  of G u i d e l i n e s  w a s  i s s u e d  b y  t h e  
J u s t i c e  D e p a r t m e n t  in 1 9 6 8 . 50 T h e  p u r p o s e  of t h e  
G u i d e l i n e s  w a s  to s t a t e ,  in o u t l i n e  f o r m ,  t h e  e n f o r c e m e n t  
p o l i c y  of t h e  D e p a r t m e n t  o n  m e r g e r s  s u b j e c t  t o S e c t i o n  7 
of t h e  C l a y t o n  Act, or  to S e c t i o n  1 of t h e  S h e r m a n  A ct. 
T h e  1 9 6 8  J u s t i c e  D e p a r t m e n t  G u i d e l i n e s  f o l l o w e d  t h e  
s t a n d a r d  e c o n o m i c  t h e o r y  of t h e  t i m e.  T h e y  w e r e  b a s e d  o n
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t h e  s t r u c t u r e - c o n d u c t - p e r f o r m a n c e  p a r a d i g m .  T h e
G u i d e l i n e s  l a i d  o u t  a m a t r i x  of c o n c e n t r a t i o n - m a r k e t
s h a r e  c o m b i  n a t  i o n s  a n d  m a d e  it c l e a r  t h a t  p o t e n t i a l
m e r g e r s  c o m i n g  w i t h i n  t h e s e  t h r e s h o l d s  w o u l d  n o t  be 
s u b j e c t  t o c h a l l e n g e .  T h e  o v e r a l l  e f f e c t  of t h e  1 9 6 8  
G u i d e l i n e s  w a s  r e s t r i c t i v e  of m e r g e r s .

T h e  1 9 8 2  G u i d e l i n e s  s h o w e d  f i v e  m a j o r  d i f f e r e n c e s :  a 
m o r e  f l e x i b l e  a p p r o a c h  in g e n e r a l ,  a n e w  m e a s u r e  of
m a r k e t  c o n c e n t r a t i o n ,  a  d i f f e r e n t  m e t h o d  of d e f i n i n g  
m a r k e t s ,  s p e c i f i c  m e n t i o n  of i m p o r t s ,  a n  e f f i c i e n c y  
d e f e n c e .  T h e  1 9 8 4  G u i d e l i n e s ,  w h i c h  a r e  t h e  l a t e s t ,  w e r e  
i s s u e d  to i m p r o v e  t h e  e f f e c t i v e n e s s  of t h e  1 9 8 2  
G u i d e l i n e s  b y  p r o v i d i n g  c l a r i f i c a t i o n  of c e r t a i n  p o i n t s  
w i t h i n  t h e m .  In p a r t i c u l a r ,  A t t o r n e y  G e n e r a l  F r e n c h  S m i t h  
m e n t i o n e d  f l e x i b i l i t y ,  f o r e i g n  c o m p e t i t i o n  a n d  
e f f i c i e n c y . 31 T h e  e f f e c t  of t h e  1 9 8 2  G u i d e l i n e s  a n d  t h e i r  
1 9 8 4  s u c c e s s o r  h a s  b e e n  to a l l o w  g r e a t e r  f r e e d o m  to  f i r m s  
w i t h  r e g a r d  t o a l l t y p e s  of m e r g e r ,  p a r t i c u l a r l y  
h o r i z o n t a l  m e r g e r .

A t t o r n e y  G e n e r a l  F r e n c h  S m i t h ,  in a n n o u n c i n g  t h e  
1 9 8 4  G u i d e l i n e s ,  m a d e  it c l e a r  t h a t  t h o s e  w h o  h a d  
i n t e r p r e t e d  t h e  1 9 8 2  G u i d e l i n e s  a s  i m p o s i n g  s o m e  f o r m  of 
r i g i d  m e r g e r  t e s t  w e r e  m i s t a k e n .  H e  w r o t e :

W e  d o n o t  p l u g  n u m b e r s  i n t o  s o m e  m a g i c a l  f o r m u l a  a n d  
w a i t  f o r  a  c o m p u t e r  to d e c i d e  w h e t h e r  to c h a l l e n g e  a 
m e r g e r .  W e  d o  n o t  m a k e  i m p o r t a n t  m e r g e r  d e c i s i o n s  o n  
t h e  b a s i s  of n u m b e r s  a l o n e .  T h e  f i n a l  d e c i s i o n  
a p p r o v i n g  or  d i s a p p r o v i n g  a m e r g e r  is m a d e  o n l y  
a f t e r  a  t h o r o u g h  c o n s i d e r a t i o n  of all t h e  r e l e v a n t  
legal f a c t s ,  m a n y  of w h i c h  c a n n o t  b e  q u a n t i f i e d . 82

T h i s  f l e x i b l e  a p p r o a c h  w a s  m a d e  m o r e  e x p l i c i t  in t h e  
1 9 8 4  G u i d e l i n e s .  T h e y  s t a t e :
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B e c a u s e  t h e  s p e c i f i c  s t a n d a r d s  s e t  f o r t h  in t h e  
G u i d e l i n e s  m u s t  b e  a p p l i e d  t o a  b r o a d  r a n g e  of 
p o s s i b l e  f a c t u a l  c i r c u m s t a n c e s ,  s t r i c t  a p p l i c a t i o n  
of t h e s e  s t a n d a r d s  m a y  p r o v i d e  m i s l e a d i n g  a n s w e r s  to 
t h e  e c o n o m i c  q u e s t i o n s  r a i s e d  u n d e r  t h e  a n t i t r u s t  
laws. ... T h e r e f o r e  t h e  D e p a r t m e n t  w i l l  a p p l y  t h e  
s t a n d a r d s  of t h e  G u i d e l i n e s  r e a s o n a b l y  a n d  f l e x i b l y  
to t h e  p a r t i c u l a r  f a c t s  a n d  c i r c u m s t a n c e s  of e a c h  
p r o p o s e d  m e r g e r , 83

T h e  1 9 8 2  G u i d e l i n e s  s u b s t i t u t e d  t h e  H e r f i n d a h l  
H i r s h m a n  I n d e x  f or  t h e  4 - F i r m  C o n c e n t r a t i o n  R a t i o  of t h e  
1 9 6 8  G u i d e l i n e s , 84 A s P a r z y c h  n o t e d ,  ” ... t h e
c o n c e n t r a t i o n  r a t i o s  a r e  a m e a s u r e  of d o m e s t i c  i n d u s t r y
a n d  f i r m  a c t i v i t y  a n d  t h u s  e x c l u d e  t h e  c o m p e t i t i v e  i m p a c t  
of f o r e i g n  c o m p e t i t i o n  w i t h i n  t h e  d o m e s t i c  m a r k e t .  W i t h i n  
m a n y  d o m e s t i c  i n d u s t r i e s ,  i m p o r t s  c o n s t i t u t e  a 
s u b s t a n t i a l  a n d  g r o w i n g  s h a r e  o f t o t a l  m a r k e t
a c t i v i t y . ” 88 T h e  s u b s t i t u t i o n  of t h e  H e r f i n d a h l  H i r s h m a n
I n d e x  f o r  t h e  C o n c e n t r a t i o n  R a t i o  o v e r c a m e  t h i s  p r o b l e m .  
Its u s e  is a s  f o l l o w s .  W h e r e  t h e  p r e - t r a n s a c t i o n  
H e r f i n d a h l  H i r s h m a n  I n d e x  w a s  b e t w e e n  1 , 0 0 0  a n d  1 , 8 0 0  
p o i n t s  a n d  t h e  p r o p o s e d  t r a n s a c t i o n  w o u l d  r a i s e  it 1 0 0  or 
m o r e  p o i n t s  t h e  t r a n s a c t i o n  is s u s p e c t .  W h e r e  t h e  
p r e - t r a n s a c t i o n  I n d e x  w a s  o v e r  1 , 8 0 0  a n d  t h e  p r o p o s e d  
t r a n s a c t i o n  w o u l d  r a i s e  it 5 0  p o i n t s  o r  m o r e  t h e  
t r a n s a c t i o n  is s u s p e c t . 86

F u r t h e r ,  a f t e r  c o n v e r t i n g  f r o m  o n e  c o n c e n t r a t i o n  
m e a s u r e  to t h e  o t h e r  t h e  t h r e s h o l d  l ev e l of c o n c e n t r a t i o n  
f o r  c h a l l e n g i n g  m e r g e r s  w a s  a l s o  i n c r e a s e d ,  t h o u g h  b y  a 
r e l a t i v e l y  m o d e s t  a m o u n t .  T h e  1 9 8 4  G u i d e l i n e s  s t a t e d ,  
’’N o t w i t h s t a n d i n g  t h e s e  s t a n d a r d s ,  t h e  D e p a r t m e n t  is 
l i k e l y  to c h a l l e n g e  t h e  m e r g e r  of a n y  f i r m  w i t h  a  m a r k e t  
s h a r e  of a t  l e a s t  o n e  p e r c e n t  w i t h  t h e  l e a d i n g  f i r m  in
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t h e  m a r k e t ,  p r o v i d e d  t h e  l e a d i n g  f i r m  h a s  a m a r k e t  s h a r e  
t h a t  is a t  l e a s t  3 5  p e r c e n t . ” 87

T h e  m e t h o d  of t h e  1 9 8 2  G u i d e l i n e s  f o r  d e f i n i n g  
m a r k e t s  c a n  b e  s u m m a r i s e d  a s  f i n d i n g  t h e  a n s w e r  to o n e  
k e y  q u e s t i o n .  W h a t  w o u l d  h a p p e n  if t h e r e  w e r e  o n l y  a 
s i n g l e  s e l l e r  of p r o d u c t  X in t h e  g e o g r a p h i c  r e g i o n  a n d  
t h a t  s e l l e r  a t t e m p t e d  to r a i s e  p r i c e  a b o v e  t h e
c o m p e t i t i v e  le ve l b y  5 % ? 88 T h e  s e a r c h  f o r  a n  a n s w e r  
i n v o l v e s  a s k i n g  s e v e r a l  f u r t h e r  q u e s t i o n s .  T o  w h a t  e x t e n t  
w o u l d  c o n s u m e r s  s w i t c h  to a l t e r n a t i v e  p r o d u c t s ?  W o u l d  
o t h e r  f i r m s  b e  a b l e  to  p r o d u c e  p r o d u c t  X a n d , if so, h o w  
m a n y  w o u l d  t h e y  b e  l i k e l y  to s e l l ?  W o u l d  f o r e i g n  f i r m s  
t h a t  p r o d u c e  p r o d u c t  X  b e  a b l e  to e x p o r t  it a t  a  p r o f i t  
a n d ,  if so, h o w  m u c h  w o u l d  t h e y  b e  l i k e l y  to s e l l ?  All 
s u c h  q u e s t i o n s  w o u l d  b e  a n a l y s e d  b y  t h e  J u s t i c e  
D e p a r t m e n t  in o r d e r  to  h e l p  t h e m  m a k e  t h e i r  d e c i s i o n .

T h e  s t a t e m e n t  of t h e  J u s t i c e  D e p a r t m e n t  o n  t h e  1 9 8 4  
G u i d e l i n e s  a t t e m p t e d  to c l a r i f y  d e f i n i t i o n  of t h e  m a r k e t .  
T h e y  n o t e d  t h a t  t h e  5 %  t e s t  w a s  not, a s  m a n y  h a d  a s s u m e d ,  
a n  i n f l e x i b l e  s t a n d a r d  to b e  a p p l i e d  r e g a r d l e s s  of t h e  
c i reurns t a n c e s  of a  g i v e n  c a s e .89 T h e  1 9 8 4  r e v i s i o n s  t h u s  
m a d e  t h i s  p o i n t  m o r e  e x p l i c i t l y . 60

As t h e  A t t o r n e y  G e n e r a l  s t a t e d ,  t h e  1 9 8 2  G u i d e l i n e s  
m a d e  it c l e a r  f o r  t h e  f i r s t  t i m e  t h a t  f o r e i g n  c o m p e t i t i o n  
f r e q u e n t l y  p l a y e d  a n  i m p o r t a n t  r o l e  in m e r g e r  a n a l y s i s .  
T h e y  f a i l e d ,  h o w e v e r ,  to  s h o w  in d e t a i l  h o w  i m p o r t s  a n d  
f o r e i g n  c a p a c i t y  w o u l d  b e  w e i g h e d  in a n a l y s i n g  i n d i v i d u a l  
m e r g e r s .  T h i s  d e f e c t  w a s  r e m e d i e d  b y  t h e  1 9 8 4  G u i d e l i n e s .  
T h e r e  it w a s  i n d i c a t e d  t h a t  t h e  J u s t i c e  D e p a r t m e n t  w o u l d ,  
in g e n e r a l ,  a p p l y  t h e  s a m e  m a r k e t  d e f i n i t i o n  p r i n c i p l e s  
to f o r e i g n  c o m p e t i t o r s  a s  w e r e  a p p l i e d  to d o m e s t i c  
f i r m s . 61
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T h e  1 9 8 2  G u i d e l i n e s  d i d  a c k n o w l e d g e  e f f i c i e n c y  a s  a 
d e f e n c e  b u t  in a v e r y  l i m i t e d  w a y .  It w a s  t o  be  
c o n s i d e r e d  o n l y  in e x t r a o r d i n a r y  c a s e s .  T h i s  a t t i t u d e  
u n d e r w e n t  r a p i d  r e v i s i o n .  A t t o r n e y  G e n e r a  I F r e n c h  S m i t h  
s t a t e d  t h a t ,  n o t w i  t h s t a n d  ing, e f f i c i  e n c y  c l a i m s  h a d  n o t  
b e e n  i g n o r e d  in a n a l y s i n g  m e r g e r s  u p  u n t i l  1 9 8 4 . 62 
H o w e v e r ,  t h e  1 9 8 4  G u i d e l i n e s  a r e  m o r e  e x p l i c i t  in t h e i r  
r e c o g n i t i o n  of e f f i c i e n c y  a s  a  v a l i d  d e f e n c e  in a  w i d e  
v a r i e t y  of c i r c u m s t a n c e s  a n d  t h e y  e x p l a i n e d  in s o m e  
d e t a i l  h o w  a l l e g e d  e f f i c i e n c i e s  a r e  a n a l y s e d . 63

T h e  a b o v e  e v i d e n c e  s u g g e s t s  t h a t  a  p r o n o u n c e d  
c h a n g e  h a s  o c c u r r e d  in m e r g e r  p o l i c y .  T h e  p r e v i o u s  
c h a p t e r  p r o p o s e d  t h a t  f r e s h  e c o n o m i c  t h i n k i n g  o n  
c o n c e n t r a t  i o n  a n d  i n c r e a s e d  g 1o b a 1 c o m p e t i t i o n  w o u I d  b e  
t h e  m a j o r  m o t i v a t o r s  a s  to  s t a t e  a c t i o n  o n  m e r g e r  p o l i c y .  
A n  o v e r a l l  a p p r a i s a l  of t h e  n e w  m e r g e r  G u i d e l i n e s  s h o w s  
t h a t  t h e y  i n c o r p o r a t e  t h i s  n e w  e c o n o m i c  l e a r n i n g  a n d  a l s o
t h a t  t h e y  a r e  a r e s p o n s e  to i n c r e a s i n g  c o m p e t i t i o n  a n d
t h e  g l o b a l i s a t i o n  of m a r k e t s .

A n  a n a l y s i s  of t h e  G u i d e l i n e s  e s t a b l i s h e d  t h a t
c u r r e n t  e c o n o m i c  v i e w s  o n  m e r g e r  h a v e  b e e n  t a k e n  i n t o  
a c c o u n t .  F o r  e x a m p l e ,  t h e  s e c t i o n  of t h e  1 9 8 4  G u i d e l i n e s  
h e a d e d ,  " P u r p o s e  a n d  U n d e r l y i n g  A s s u m p t i o n s "  h a s  t h e  
f o l l o w i n g  s t a t e m e n t :

A l t h o u g h  t h e y  s o m e t i m e s  h a r m  c o m p e t i t i o n ,  m e r g e r s  
g e n e r a l l y  p l a y  a n  i m p o r t a n t  r o l e  in a f r e e
e n t e r p r i s e  e c o n o m y .  T h e y  c a n  p e n a l i z e  i n e f f e c t i v e  
m a n a g e m e n t  a n d  f a c i l i t a t e  t h e  e f f i c i e n t  f l o w  of 
i n v e s t m e n t  c a p i t a l  a n d  t h e  r e d e p l o y m e n t  of e x i s t i n g  
p r o d u c t i v e  a s s e t s .  W h i l e  c h a l l e n g i n g  c o m p e t i t i v e l y  
h a r m f u l  m e r g e r s ,  t h e  D e p a r t m e n t  s e e k s  to a v o i d  
u n n e c e s s a r y  i n t e r f e r e n c e  w i t h  t h a t  l a r g e r  u n i v e r s e
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of m e r g e r s  t h a t  a r e  e i t h e r  c o m p e t i t i v e l y  b e n e f i c i a l  
or n e u t r a l . 64

S t a t e m e n t s  b y  t h e  J u s t i c e  D e p a r t m e n t  a n d  t h e  
A t t o r n e y  G e n e r a l  w h i c h  a c c o m p a n i e d  t h e  1 9 8 4  G u i d e l i n e s  
w e r e  e v e n  m o r e  e x p l i c i t .  T h e  J u s t i c e  D e p a r t m e n t  n o t e d ,  
" T h e  1 9 8 2  G u i d e l i n e s  ... r e p r e s e n t e d  a n  i m p o r t a n t  
a d v a n c e  in m e r g e r  a n a l y s i s .  T h e  1 9 8 2  G u i d e l i n e s  
r e c o g n i s e d  t h a t  m o s t  m e r g e r s  d o  n o t  t h r e a t e n  c o m p e t i t i o n  
a n d  t h a t  m a n y  a r e  in f a c t  p r o c o m p e t i t i v e  a n d  b e n e f i t  
c o n s u m e r s . " 63 T h e  s t a t e m e n t  of t h e  A t t o r n e y  G e n e r a l  
f o l l o w e d  t h e  s a m e  l i n e  of t h o u g h t .  " T h e  1 9 8 2  G u i d e l i n e s
r e p r e s e n t e d  a n  e n o r m o u s  a d v a n c e  in m e r g e r  a n a l y s i s ........
T h e y  i n c o r p o r a t e  t h e  l a t e s t  l e ga l  a n d  e c o n o m i c  l e a r n i n g -  
- r e c o g n i s i n g  t h a t  m o s t  m e r g e r  a c t i v i t y  d o e s  n o t  t h r e a t e n  
c o m p e t i t i o n  b u t  a c t u a l l y  i m p r o v e s  o u r  e c o n o m y ’ s 
e f f i c i e n c y  a n d  t h u s  b e n e f i t s  a ll  c o n s u m e r s . " 66

A n a l y s i s  i n d i c a t e s ,  too, t h a t  t h e  M e r g e r  G u i d e l i n e s  
a l s o  t a k e  a c c o u n t  of g l o b a l  e c o n o m i c  e v e n t s .  T h e y  c a n  b e  
s a i d  to r e p r e s e n t  a  r e s p o n s e  to i n c r e a s e d  f o r e i g n  
c o m p e t i t i o n  a n d  t h e  g l o b a l i s a t i o n  of m a r k e t s .  A r e v i e w  of 
t h e  1 9 8 4  G u i d e l i n e s  s h o w s  t h a t  t h e  U n i t e d  S t a t e s  is n o  
l o n g e r  l o o k i n g  i n w a r d . F o r  e x a m p l e ,  t h e  s e c t i o n s  o n  t h e  
m e t h o d  of d e f i n i t i o n  of t h e  m a r k e t  a n d  o n  e f f i c i e n c y  s h o w  
a n  a w a r e n e s s  of t h e  t h r e a t  f r o m  o v e r s e a s  c o m p e t i t o r s .  
F u r t h e r ,  t h e  G u i d e l i n e s  m a d e  s p e c i f i c  m e n t i o n  of f o r e i g n  
c o m p e  t i t i o n .

It h a s  b e e n  o b s e r v e d  b y  a c a d e m i c s  t h a t  c o m b a t t i n g  
f o r e i g n  c o m p e t i t i o n  w a s  i n d e e d  t h e  i n t e n t i o n  of t h e  
a d m i n i s t r a t i o n .  F o x  a p p r a i s e d  t h e  a t t i t u d e  of t h e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  in 19 81 , s h o r t l y  b e f o r e  t h e  
r e l e a s e  of t h e  n e w  G u i d e l i n e s .  S h e  w r o t e ,  " M r  B a x t e r  
b e l i e v e s  t h a t  t h e r e  a r e  w o r l d  m a r k e t s  in s o m e  p r o d u c t s ,
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s u c h  t h a t  n o  U S  s u b m a r k e t  m a k e s  e c o n o m i c  s e n s e .  H e 
b e l i e v e s  t h a t  t h e r e  w i l l  b e  a n  i n c r e a s i n g  n u m b e r  of w o r l d  
m a r k e t s  a s  t i m e  g o e s  o n . " 67 A r m e n t a n o  c o m m e n t e d ,  " T h e  
a d m i n i s t r a t i o n  h a s  t a k e n  t h e  p o s i t i o n  t h a t  s t r i c t  
a n t i t r u s t  r e g u l a t i o n  of m e r g e r s  in t h e  p a s t  h a s  p u t  
A m e r i c a n  f i r m s  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  v i s - a - v i s  
f o r e i g n  f i r m s . " 68 H a y  n o t e d :

... d e v e l o p m e n t s  in i n t e r n a t i o n a l  f i n a n c i a l  m a r k e t s  
w h i c h  l o w e r e d  t h e  e f f e c t i v e  p r i c e  of m o s t  i m p o r t s  in 
t h e  U n i t e d  S t a t e s ,  c o m b i n e d  w i t h  t h e  g r o w i n g  
i n d u s t r i a l i s a t i o n  of m a n y  F a r  E a s t  n a t i o n s ,  m e a n t  
t h a t  w h e t h e r  or n o t  f o r e i g n  c o m p e t i t i o n  w a s  
p r o p e r l y  r e g a r d e d  as  g e n e r a l l y  i n c o n s e q u e n t i a l  w h e n  
t h e  G u i d e l i n e s  w e r e  f i r s t  i m p l e m e n t e d ,  t h a t  
c o m p e t i t i o n  w a s  a v e r y  s i g n i f i c a n t  r e a l i t y  b y  
1 9 8 0 . 6 9

A s  w e l l  a s  n o t i n g  t h e  r e a s o n s  b e h i n d  t h e  c h a n g e ,  it 
is a l s o  r e l e v a n t  to e s t a b l i s h  w h e t h e r  w h a t  is a c t u a l l y  
h a p p e n i n g  w i t h  r e g a r d  to m e r g e r  p o l i c y  r e s u l t s  f r o m  
e c o n o m i c  a n d  p o l i t i c a l  n e c e s s i t y  or w h e t h e r  it c a n  b e  
a s c r i b e d  t o s o m e  c u r r e n t  e c o n o m i c  o r  p o l i t i c a l  f a d  or 
f a s h i o n .  A d e p a r t u r e  f r o m  e s t a b l i s h e d  m e r g e r  p o l i c y  d u e  
to e c o n o m i c  a n d  p o l i t i c a l  n e c e s s i t y  is l i k e l y  t o b e  
r e l a t i v e l y  p e r m a n e n t  w h e r e a s  a n y  c h a n g e  o n  t h e  g r o u n d s  of 
e c o n o m i c  o r p o l i t i c a l  f a s h i o n  is a p t  to b e  s h o r t  l i v e d.  
In t h e  l a t t e r  c o n t e x t  a d i s t i n c t i o n  c a n  b e  d r a w n  b e t w e e n  
p o l i t i c a l  i d e o l o g y  a n d  p o l i t i c a l  r a d i c a l i s m .  P o l i t i c a l  
i d e o l o g y  c a n  b e  d e f i n e d  a s  a c o h e r e n t  s e t  of p o l i t i c a l
b e l i e f s  c o n s i s t e n t l y  h e l d  b y  p a r t i c u l a r  g r o u p s  - f o r
p r e s e n t  p u r p o s e s  t h o s e  w i e l d i n g ,  or  a i m i n g  t o  w i e l d ,  
g o v e r n m e n t a l  p o w e r .

O n e  p o s s i b l e  r e a s o n  f or  a s h i f t  in p o l i c y  is a 
c h a n g e  of a d m i n i s t r a t i o n .  T h e  o r i g i n a l  1 9 6 8  M e r g e r
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G u i d e l i n e s  w e r e  i s s u e d  b y  D o n a l d  T u r n e r ,  h e a d  of t h e  
A n t i t r u s t  D i v i s i o n  of t h e  J u s t i c e  D e p a r t m e n t  u n d e r  t h e  
J a h n s o n  D e m o c r a t  ic A d m i n i s t r a t i o n .  T h e  1 9 8 2  M e r g e r  
G u i d e l i n e s  w e r e  t h e  w o r k  of t h e  n e w l y  i n s t a l l e d  R e a g a n  
R e p u b l i c a n  A d m i n i s t r a t i o n  a n d ,  in p a r t i c u l a r ,  t h e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  f o r  A n t i t r u s t ,  W i l l i a m  B a x t e r .  
T h e  s h i f t  in p o l i t i c a l  i d e o l o g y ,  h o w e v e r ,  w a s  n o t  a 
p r i m a r y  c a u s e  of t h e  n e w  a p p r o a c h  t o m e r g e r .  T a k i n g  t h e  
1 9 5 0  C e l l e r - K e f a u v e r  A m e n d m e n t  to t h e  C l a y t o n  A c t  a s  t h e  
e f f e c t i v e  b e g i n n i n g  of m e r g e r  p o l i c y ,  it c a n  b e  s a i d  
t h a t  t h e  h i s t o r y  of U n i t e d  S t a t e s  m e r g e r  p o l i c y  is 
r e l a t i v e l y  s t a b l e . 70 It d o e s  n o t  s h o w  m a r k e d  s w i n g s  a n d  
s h i f t s  t h a t  c o r r e l a t e  w i t h  c h a n g e s  of a d m i n i s t r a t i o n .  As 
H a y  n o t e d ,  to a s c r i b e  t h e  p r e s e n t  c h a n g e s  in m e r g e r  
p o l i c y  p r i m a r i l y  to p o l i t i c s  is t e m p t i n g  b u t  m i s t a k e n . 71

T h i s  w a s  a l s o  t h e  v i e w  t a k e n  b y  K i n g d o n  w h o  p o i n t e d  
o u t  t h a t  a n t i t r u s t  l a w  h a s  r e l i e d  u p o n  e c o n o m i c  a n a l y s i s  
f o r  d e c a d e s .  H e  w r o t e ,  " A n t i - t r u s t  l a w y e r s  d i d  n o t  
s u d d e n l y  d i s c o v e r  e c o n o m i c s  w h e n  P r e s i d e n t  R e a g a n  w a s  
i n a u g u r a t e d  in 1 9 8 1 . " 7 2 K i n g d o n  w e n t  o n  to  s t a t e  t h a t  t h e  
e c o n o m i c  a n a l y s i s  in f a v o u r  in t h e  e i g h t i e s ,  r e f l e c t i n g  
t h e  i n f l u e n c e  of t h e  C h i c a g o  S c h o o l ,  w a s  b i a s e d  a g a i n s t  
o v e r - e n f o r c e m e n t  of t h e  a n t i t r u s t  l a w . 75 H e  a l s o  n o t e d  
t h a t  "... t h e  e m p h a s i s  o n  e c o n o m i s t s  a n d  e c o n o m i c  
a n a l y s i s  is s t r o n g e r  t h a n  e v e r  b e f o r e . " 74

T h e  p r i m a r y  c a u s e  of t h e  c h a n g e s  in m e r g e r  p o l i c y ,  
h o w e v e r ,  is t h e  o c c u r r e n c e  of g l o b a l  e c o n o m i c  e v e n t s  
w h i c h  a r e  a l t e r i n g  t h e  s t r u c t u r e  of m a r k e t s  a n d  w h i c h  
p r o v i d e d  b o t h  U n i t e d  S t a t e s  g o v e r n m e n t  a n d  i n d u s t r y  w i t h  
m a j o r  c h a l l e n g e s .  In t u rn ,  c e r t a i n  s t r a n d s  of e c o n o m i c  
t h e o r y  c a m e  i n t o  f a v o u r  a s  t h e y  s e e m  to p r o v i d e  p o s s i b l e  
p r a c t i c a l  s o l u t i o n s  to t h e  n e w  e c o n o m i c  c o n d i t i o n s .
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P o l i t i c a l  r a d i c a l i s m  is a t e r m  t h a t  m a y  b e  u s e d  to 
d e s c r i b e  s e c t i o n a l  a n d  i n t e r m i t t e n t  s u p p o r t  f or  
p a r t i c u l a r  p o l i c i e s  or c a u s e s .  A n  e x a m p l e  of p o l i t i c a l  
r a d i c a l i s m  is t h e  i d e a  of s m a l l  b u s i n e s s  b e i n g  s u p p o r t e d  
a g a i n s t  l a r g e  f i r m s .  It is s e c t i o n a l  in t h a t  it is, of 
c o u r s e ,  p e r e n n i a l l y  f a v o u r e d  b y  a g r o u p  or s e c t i o n ,  t h a t  
of s m a l l  b u s i n e s s e s  t h e m s e l v e s .  S e c t i o n a l  s u p p o r t  m a y
a l s o  c o m e  f r o m  s o m e  e c o n o m i s t s .  It is i n t e r m i t t e n t  in 
t h a t  t h e  i d e a  or  c a u s e  a t t r a c t s  p o l i t i c a l  a n d / o r  p o p u l a r  
s u p p o r t  a t  i r r e g u l a r  i n t e r v a l s .

D o e s  t h e  c u r r e n t  p o l i c y  o n  m e r g e r  e m a n a t e  f r o m  t h e  
c a m p  of p o l i t i c a l  r a d i c a l i s m ?  F o r  e x a m p l e ,  S k i t o l  a n d  
Z i f f  d e s c r i b e d  o n e  of t h e  m a j o r  o b j e c t i v e s  of t h e  n e w  
m e r g e r  p o l i c y ,  t h e  p r o m o t i o n  of e f f i c i e n c y ,  as, "... a 
f a s h i o n  of t h e  d a y . " 78 F o r  t h e  p u r p o s e s  of a r g u m e n t a t i o n ,  
t h i s  s t a t e m e n t  b y  S k i t o l  a n d  Z i f f  is t a k e n  a s  e m b r a c i n g  
t h e  w h o l e  of t h e  n e w  m e r g e r  p o l i c y .  It is u s e d  to 
r e p r e s e n t  t h e  v i e w p o i n t  t h a t  t h e  n e w  m e r g e r  p o l i c y  is 
m e r e l y  a p a s s i n g  f a s h i o n ,  or, in o t h e r  w o r d s ,  p o l i t i c a l
r a d  i c a 1 i s m .

T h e  s h i f t  in m e r g e r  p o l i c y  is m o r e  t h a n  a s h o r t  
l i v e d  f a s h i o n .  It r e s u l t e d  f r o m  b o t h  e c o n o m i c  t h e o r y  a n d  
e c o n o m i c  e v e n t s .  W e r e  t h e  n e w  p o l i c y  b a s e d  e x c l u s i v e l y  or 
e v e n  p r i m a r i l y  o n  e c o n o m i c  t h e o r y  t h e n  it c o u l d  b e  a r g u e d  
t h a t  it w a s  i n d e e d  p o l i t i c a l  r a d i c a l i s m .  T h a t  is, it 
r e c e i v e s  s e c t i o n a l  s u p p o r t  f r o m  e c o n o m i s t s  a n d
i n t e r m i t t e n t  s u p p o r t  f r o m  p o l i t i c i a n s .  T h e  p r e v i o u s  
c h a p t e r  s u g g e s t e d  t h a t  e c o n o m i c  t h e o r y  is r e l a t i v e l y  
u n s t a b l e .  If so, t h e n  t h e  s u p p o r t  of t h e  m a j o r i t y  of 
e c o n o m i s t s  f o r  t h e  a n t i - c o n c e n t r a t i o n  d o c t r i n e  m a y  w a n e .  
In t u r n ,  t h i s  m a y  a f f e c t  t h e  p r e s e n t  p o l i t i c a l  s u p p o r t
f o r  t h e  n e w  m e r g e r  p o l i c y .  E v e n  a t  t h e  b e s t  of t i m e s
p o l i t i c a l  s u p p o r t  f or a n y  c a u s e  o t h e r  t h a n  t h e
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p r o t e c t i o n  of t h e  c a p i t a l i s t  s y s t e m  is r e l a t i v e l y  
i n c o n s i s t e n t .  In th e  a b s e n c e  of o t h e r  f a c t o r s  t h i s  l ac k 
of s u p p o r t  b y  e c o n o m i s t s  m a y  b e  e n o u g h  to o v e r t u r n  t h e  
p r e s e n t  m e r g e r  p o l i c y .

It c a n  b e  a r g u e d ,  h o w e v e r ,  t h a t  e c o n o m i c  t h e o r y  w a s  
n o t  t h e  p r i m a r y  r e a s o n  fo r  e c o n o m i c  c h a n g e .  R a p i d l y  
i n c r e a s i n g  g l o b a l  c o m p e t i t i v e n e s s  h a s  c a u s e d ,  a n d  is 
c o n t i n u i n g  to  c a u s e ,  m a j o r  r e s t r u c t u r i n g  of w o r l d  
m a r k e t s .  T h e  r e s u l t i n g  s i t u a t i o n  is a n  i n d u s t r i a l  
u p h e a v a l  of s u c h  p r o p o r t i o n s  t h a t  it c a n n o t  b e  r e v e r s e d .  
T h e  g l o b a l  m a r k e t p l a c e  a n d  a ll  it s i m p l i c a t i o n s  is h e r e  
to s t ay .  As, t h e r e f o r e ,  i n d u s t r y  a n d  m a r k e t s  a r e  
u n d e r g o i n g  p r o f o u n d  a n d  p e r m a n e n t  c h a n g e ,  a  r e s p o n s e  f r o m  
s t a t e s  is d e m a n d e d .  W h i l e  t h e  p r e c i s e  t a c t i c a l  m a n o e u v r e s  
of n a t i o n s  to d e a l  w i t h  t h i s  s i t u a t i o n  m a y  o r  m a y  n o t  be 
s h o r t  l ive d,  t h e  n e c e s s i t y  of s t r a t e g i c  a c t i o n  r e m a i n s  a 
c o n s t a n t  f a c t o r .  T h e  n e w  m e r g e r  p o l i c y  is a  p a r t  of t h i s  
l o ng  t e r m  s t r a t e g i c  r e a c t i o n .  It c a n n o t ,  t h e r e f o r e ,  b e  
t e r m e d  p o l i t i c a l  r a d i c a l i s m .

T h e  U n i t e d  S t a t e s  h a s  a d o p t e d  a  m o r e  l i b e r a l  
a t t i t u d e  t o w a r d s  m e r g e r ,  e s p e c i a l l y  h o r i z o n t a l  m e r g e r ,  
p r i m a r i l y  in o r d e r  to a l l o w  t h e  c r e a t i o n  of f i r m s  l a r g e  
e n o u g h  to c h a l l e n g e  m a j o r  f o r e i g n  c o m p e t i t o r s .  T h e  
s u c c e s s  of t h e  J a p a n e s e  m e g a - c o r p o r a t i o n s  h a s  b e e n  a 
c o n v i n c i n g  d e m o n s t r a t i o n  t h a t  e f f i c i e n c i e s  c o u l d  be 
o b t a i n e d  b e y o n d  a s c a l e  t h o u g h t  p o s s i b l e  b y  t h e  a n t i t r u s t  
a u t h o r i t i e s . 76 T h u s ,  t h e  a t t r a c t i o n s  of t h e  e f f i c i e n c y  
a r g u m e n t  a r e  p a r a m o u n t  in t h e  t h i n k i n g  of A m e r i c a n  
a n t i t r u s t  o f f i c i a l s .  A s S k i t o l  a n d  Z i f f  w r o t e ,  " T h e  
a r g u m e n t  t h a t  a m e r g e r  b y  m a k i n g  t h e  c o m b i n e d  f i r m  m o r e  
e f f i c i e n t  w i l l  e n h a n c e  t h e  ’ i n t e r n a t i o n a l
c o m p e t i t i v e n e s s ’ of t h e  f i r m  h a s  b e c o m e  a  f a s h i o n  of t h e  
d a y . " 7 7
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T h i s  c h a n g e  of p o l i c y  b y  t h e  U n i t e d  S t a t e s  
a u t h o r i t i e s  h a s  a f u r t h e r  p u r p o s e .  It is to  h e l p  
h a r m o n i s e  t h e  r e s p o n s e s  of all s e c t o r s  f o r  w h o m  t h e  
e c o n o m i c  c h a l l e n g e  f r o m  a b r o a d  is of c o n c e r n .  P r e v i o u s l y  
a d i v e r s i t y  of o p i n i o n  e x i s t e d  b e t w e e n  i n d u s t r y  a n d  
g o v e r n m e n t  o n  m e r g e r .  I n d u s t r y ,  in g e n e r a l ,  w a s  fo r 
m e r g e r  w h i l e  g o v e r n m e n t  w a s  a g a i n s t .  N o w  b o t h  p a r t i e s  a r e  
of t h e  s a m e  o p i n i o n ,  t h a t  m e r g e r  c a n  b e  a  g o o d  t h i n g .  
M e r g e r  is n o w  u n i f o r m l y  h e l d  to b e  m o r e  b e n e f i c i a l  t h a n  
n o t  f o r  i n d u s t r y .  F u r t h e r ,  to a c e r t a i n  e x t e n t ,  t h e  
a d m i n i s t r a t i o n  n o w  s e e s  m e r g e r  a s  b e i n g  in t h e  i n t e r e s t s  
of t h e  A m e r i c a n  p o l i t i c a l  s y s t e m .

T h i s  is n o t  to s a y  t h a t  i n d u s t r y  w a s  c o r r e c t  w h i l e  
g o v e r n m e n t  w a s  m i s t a k e n .  P r e v i o u s  a n a l y s i s  s h o w e d  t h a t  
i n d u s t r y  f a v o u r e d  m e r g e r  f o r  r e a s o n s  e q u a l l y  a s  
s u b j e c t i v e  a s  t h o s e  t h e  s t a t e  h a d  f o r  r e s t r i c t i n g  
m e r g e r .  T h e  p o i n t  is t h a t  o u t s i d e  f o r c e s  h a v e  p r o d u c e d  a 
n e w  h a r m o n y  b e t w e e n  g o v e r n m e n t  a n d  i n d u s t r y  a s  r e g a r d s  
t h e  d e s i r a b i l i t y  of m e r g e r .  W h a t  is g o o d  f o r  i n d u s t r y  is 
n o w  a l s o  g o o d  f o r  t h e  s t a t e .  E c o n o m i c  t h e o r y  h a s  c h a n g e d  
a l s o  so  t h a t  it t o o  s h a r e s  t h e  s a m e  k i n d  of v i e w s  of 
m e r g e r .  T h e r e  is t h u s  a  t r i p a r t i t e  a l l i a n c e  t o  c o m b a t  t h e  
e c o n o m i c  p r o b l e m s  of t h e  U n i t e d  S t a t e s . 78

T h i s  n e w  a x i s  b e t w e e n  g o v e r n m e n t  a n d  i n d u s t r y ,  
s u p p o r t e d  b y  t h e  l a t e s t  t h e o r i e s  of e c o n o m i s t s ,  is n o t  
c o n f i n e d  t o m e r g e r .  It is b e i n g  f o l l o w e d ,  a s  f a r as 
p o s s i b l e ,  in m a n y  o t h e r  a r e a s  of i n d u s t r i a l  life. In 
f a c t ,  c o o p e r a t i o n  b e t w e e n  g o v e r n m e n t  a n d  i n d u s t r y  in 
g e n e r a l  s e e m s  to b e  t h e  m a j o r  s t r a t e g y  b y  w h i c h  t h e  
U n i t e d  S t a t e s  h a s  c h o s e n  to m e e t  t h e  t h r e a t  of f o r e i g n  
c o m p e t  i t i o n . 7 9



1 1 4

T h e  n e w  c o o r d i n a t i o n  b e t w e e n  g o v e r n m e n t  a n d  i n d u s t r y  
in a n  a r e a  o t h e r  t h a n  m e r g e r  c a n  be d e m o n s  t r a t e d  b y  t h e  
f o l l o w i n g  e x a m p l e s  t h a t  s h o w  b o t h  t h e  s t a t e  a n d  i n d u s t r y  
n o w  f a v o u r  c o o p e r a t i o n  a m o n g  f i r m s  in c e r t a i n  s t r a t e g i c  
i n d u s t r i e s .  M a t t h e w  M a y  w r o t e  of p l a n s  f o r  t h e  p r o p o s e d
f o r m a t i o n  of a c o n s o r t i u m  of l e a d i n g  f i r m s  to  m a n u f a c t u r e  
a d v a n c e d  c o m p u t e r  c h i p s ,  n o t i n g  t h a t  " G o v e r n m e n t  
o f f i c i a l s  h a v e  m a d e  it c l e a r  t h a t  t h e y  b e l i e v e  c o n c e r t e d  
a c t i o n  is n e e d e d  to m e e t  f o r e i g n  c o m p e t i t i o n . " 80

A l s o ,  t h e  N a t i o n a l  A d v i s o r y  C o m m i t t e e  o n
S e m i c o n d u c t o r s  h a s  o u t l i n e d  t h e  b e g i n n i n g s  of its 
s t r a t e g y  to "... a s s u r e  U S  p r e - e m i n e n c e  in  w o r l d  
s e m i c o n d u c t o r  m a r k e t s  t h r o u g h  t h e  y e a r  2 0 0 0 . " 8 1 K e h o e  
s t a t e d  t h a t  " T h i s  a p p e a r s  to  be t h e  f i r s t  s t e p  t o w a r d s  
a d v a n e  ing  a  r a d i c a l  pi a n  f o r  b r o a d  i n d u s t r y - g o v e r n m e n t  
c o l l a b o r a t i o n  in s e m i c o n d u c t o r  r e s e a r c h  a n d
d e v e l o p m e n t . " 82 It w a s  n o t e d  b y  K e h o e  t h a t :

U S  c h i p m a k e r s  a r e  n o w  f a r  m o r e  w i l l i n g  t o  c o - o p e r a t e  
a m o n g  t h e m s e l v e s  a n d  e v e n  t h e  B u s h  a d m i n i s t r a t i o n ’ s 
s t a u n c h  s u p p o r t e r s  of h a n d s  o f f  1ai s s e r  f ai re 
i n d u s t r i a l  p o l i c y  h a v e  c o m e  t o r e c o g n i s e  t h a t
g o v e r n m e n t  s u p p o r t  f o r s e m i c o n d u c t o r  t e c h n o l o g y
d e v e l o p m e n t  h o l d s  p o t e n t i a l  b e n e f i t s  f o r  t h e  e n t i r e  
U S i n d u s t r i a l  b a s e . 83

F u r t h e r  e v i d e n c e  w a s  n o t e d  b y  S k i t o l  a n d  Z i f f .  T h e y  
w r o t e :

... A t t o r n e y  G e n e r a l  T h o r n b u r g h  h a s  s i g n a l l e d  t h e
B u s h  A d m i n i s t r a t i o n ’ s i n t e r e s t  in r e d u c i n g  a n t i 

t r u s t  i n h i b i t i o n s  t o f o r m a t i o n  of e f f i c i e n c y -
g e n e r a t i n g  p r o d u c t i o n  j o i n t  v e n t u r e s  a s  a m e a n s  of
e n h a n c i n g  t h e  U S  f i r m ’ s a b i l i t y  to c o m p e t e  w i t h
t h e i r  i n t e r n a t i o n a l  r i v a l s ,  p a r t i c u l a r l y  in c o m p l e x

e m e r g i n g  t e c h n o l o g i e s . 84
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A R e p o r t  b y  t h e  O f f i c e  of T e c h n o l o g y  A s s e s s m e n t ,  a 
b i p a r t i s a n  c o n g r e s s i o n a l  b o d y ,  n o t e d  t h a t  U S
m a n u f a c t u r i n g  w a s  in t r o u b l e  a nd,  w i t h o u t  g o v e r n m e n t  
s u p p o r t ,  w a s  l i k e l y  to c o n t i n u e  to  d e c l i n e .  T h e  R e p o r t  
r e c o m m e n d e d  t h a t  a n e w  f e d e r a l  a g e n c y  b e  e s t a b l i s h e d  to 
s e l e c t  a n d  s u p p o r t ,  ” ... h i g h  r i s k  b u t  p r o m i s i n g  n e w  
t e c h n o l o g i e s . " 85

T h e  C o u n c i l  of C o m p e t i t i v e n e s s ,  a p r i v a t e
o r g a n i s a t i o n  of c h i e f  e x e c u t i v e s  a n d  a c a d e m i c s  p u b l i s h e d  
a b l u e p r i n t ,  ’G a i n i n g  N e w  G r o u n d , ’ f o r  r e c a p t u r i n g  
A m e r i c a ’ s t e c h n o l o g i c a l  e d g e . 86 P r o w s e  n o t e d  t h a t  t h e  
r e p o r t ,  "... c l e a r l y  r e g a r d s  s o m e  f o r m  of p a r t n e r s h i p  
b e t w e e n  g o v e r n m e n t  a n d  i n d u s t r y  a s  t h e  o n l y  w a y  of 
r e g a i n i n g  l o s t  g r o u n d . " 87 F u r t h e r ,  R e b u i l d  A m e r i c a ,  a 
p r i v a t e  g r o u p  c o n t a i n i n g  s e v e r a l  l e a d i n g  a c a d e m i c s  h a s  
s t a t e d :

A m e r i c a  n e e d s  a n  ’ i n d u s t r y - I e d  p o l i c y ’ t o  
c o m m e r c i a l i s e  n e w  t e c h n o l o g i e s ,  a n d  a n  i n d u s t r y - 1e d , 
b u s i n e s s - g o v e r n m e n t  p a r t n e r s h i p  w h i c h  s e e s  U S  
i n d u s t r y  t a k e  t h e  l e a d  in m o d e r n i s i n g  o u r  i n d u s t r i a l  
b a s e ,  e n j o y i n g  a s  m u c h  s u p p o r t  f r o m  its g o v e r n m e n t  
a s  f o r e i g n  c o m p a n i e s  e n j o y  f r o m  t h e i r  l e a d e r s . 88

F i n a l l y ,  R i d d e l l  o b s e r v e d  t h a t :
C o m p a n i e s  o p e r a t i n g  in t h e  U S  w i l l  b e  a b l e  to  e n g a g e  
in j o i n t  p r o d u c t i o n  v e n t u r e s  w i t h o u t  f e a r  of 
a n t i t r u s t  a c t i o n s ,  u n d e r  d e t a i l e d  l e g i s l a t i o n  
p r o p o s e d  b y  t h e  B u s h  a d m i n i s t r a t i o n .

T h e  a i m  is to s t r e n g t h e n  t h e  c o m p e t i t i v e  
p o s i t i o n  of U S  m a n u f a c t u r i n g  i n d u s t r y  in b r i n g i n g  
to t h e  m a r k e t  n e w  p r o d u c t s  w i t h  l a r g e  d e v e l o p m e n t  
c o s t s .

R i d d e l l  a l s o  n o t e d  t h a t  a n t i t r u s t  r e s t r i c t i o n s  h a d
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a l r e a d y  b e e n  r e l a x e d  o n  j o i n t  r e s e a r c h  a n d  d e v e l o p m e n t  
p r o j e c t s . 09

T h u s ,  A m e r i c a  is i n s t i g a t i n g  a n e w  e r a  of i n d u s t r i a l  
p o l i c y  in o r d e r  to f i g h t  f o r e i g n ,  s p e c i f i c a l l y  J a p a n e s e ,  
c o m p e  t i t i o n . 90

C o n e  1 u s  i o n s . A n t i t r u s t  p o l i c y  in g e n e r a l  h a s  
u n d e r g o n e  p r o f o u n d  c h a n g e  w i t h i n  t h e  l a s t  d e c a d e .  
C o o p e r a t i o n  b e t w e e n  i n d u s t r y  a n d  g o v e r n m e n t ,  e s p e c i a l l y  
in c e r t a i n  k e y  i n d u s t r i e s ,  is n o w  t h e  p r e f e r r e d  o v e r a l l  
s t r a t e g y .  T h e  b e l i e f  in t h e  e f f i c a c y  of  t h e  f r e e  m a r k e t  
i s w a n  ing. In s h o r t ,  a n e w  e r a  is b e g i n n i n g  i n w h i c h  
a n t i t r u s t  p o l i c y  is b e i n g  o u s t e d  b y  i n d u s t r i a l  p o l i c y .

T h e  n e c e s s i t y  of f o r m u l a t i n g  a  n e w  p o l i c y  d i d  n o t  
a r i s e  o v e r n i g h t .  T h e  g l o b a l  e v e n t s  t h a t  c o n s t i t u t e  t h e  
p r i m a r y  r e a s o n  f o r  r e f o r m  t o o k  p l a c e  o v e r  m a n y  y e a r s .  
T h e  e m e r g e n c e  of t h e  F a r  E a s t  a s  a m a j o r  i n d u s t r i a l  f o r c e  
h a d  i ts  r o o t s  in th e  n i n e t e e n  f i f t i e s .  T h e  E C  a l s o  c a m e  
i n t o  b e i n g  in t h a t  p e r i o d .  It is o n l y  w i t h i n  t h e  l a s t  
d e c a d e  h o w e v e r ,  t h a t  t h e  U n i t e d  S t a t e ’ s g o v e r n m e n t  a n d  
i n d u s t r y  h a v e  b e g u n  to r e a l i s e  t h e  f u l l  i m p l i c a t i o n s  of 
t h e s e  e v e n t s .

T h e  s a m e  c r i t i c i s m  c a n n o t  b e  l e v e l l e d  a t  
c o m m e n t a t o r s .  T h e  n e e d  f o r  a n t i t r u s t  law r e f o r m  h a d  b e e n  
e x p o u n d e d  a t  a n  e a r l i e r  s t a g e  in t h e  w r i t i n g s  of v a r i o u s  
a u t h o r s  s u c h  a s  G a l b r a i t h ,  B o r k ,  a n d  P o s n e r . 91 T o  a 
l a r g e  e x t e n t  a l s o ,  t h e  c o n t e n t s  of t h e  a c t u a l  p o l i c y  
r e f o r m  b y  t h e  a u t h o r i t i e s  w e r e  f o r e s e e n .  P o s s i b l y  t h e  
m o s t  s u c c i n c t  e x p r e s s i o n  of t h e  c o m i n g  t r e n d  w a s  g i v e n  b y  
F o x  in t h e  t i t l e  of h e r  1 9 8 1  a r t i c l e ,  " T h e  N e w  A m e r i c a n  
C o m p e t i t i o n  P o l i c y  - F r o m  A n t i t r u s t  to P r o -  
Ef f i c i e n c y . " 9 2
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M e r g e r  p o l i c y ,  as m i g h t  be  e x p e c t e d ,  h a s  a l s o  
u n d e r g o n e  m a j o r  r e v i s i o n .  In f a c t ,  it is m e r g e r  p o l i c y  
t h a t  h a s  s e e n  t h e  g r e a t e s t  c h a n g e .  M e r g e r  is n o w  n o t  
m e r e l y  t o l e r a t e d  b y  t h e  a u t h o r i t i e s ,  b u t  a c t u a l l y  
e n c o u r a g e d .  T h i s  n e w  a t t i t u d e  h a s  i m p l i c a t i o n s  t h a t  a r e  
w o r t h y  of t h e  c l o s e s t  s t u d y  b y  E u r o p e a n s ,  a s  w e l l  a s  
A m e r  i c a n s .

T h e  n e w  s p i r i t  of a g r e e m e n t  b e t w e e n  e c o n o m i s t s ,  
i n d u s t r y  a n d  g o v e r n m e n t  o n  t h e  n e e d  f o r  a  l i b e r a l  m e r g e r  
p o l i c y  m e a n s  t h a t  l a r g e  f i r m s  h a v e  b e c o m e  t h e  r e c i p i e n t  
of g o v e r n m e n t  f a v o u r .  T h e  p r e s e n t  e c o n o m i c  r e v o l u t i o n  is 
n o t  a p e o p l e s ’ r e v o l u t i o n .  L a r g e  f i r m s  a r e  t h e  c h o s e n  
w a r r i o r s  in t h e  s t r u g g l e  a g a i n s t  f o r e i g n  c o m p e t i t i o n .  If 
so, t h e n  t h e  U n i t e d  S t a t e s  m a y  b e  m o v i n g  t o w a r d s  t h e  
r e a l i s a t i o n  of t h e  a p p r o a c h  t a k e n  in 1 9 5 3  b y  C h a r l e s  E. 
W i l s o n  b e f o r e  a C o n g r e s s i o n a l  C o m m i t t e e .  H e  m a d e  t h e  
f a m o u s ,  or i n f a m o u s ,  c o m m e n t ,  "I t h o u g h t  w h a t  w a s  g o o d  
f o r  t h e  c o u n t r y  w a s  g o o d  f o r  G e n e r a l  M o t o r s  a n d  v i c e  
v e r s a . " 95 In e s s e n c e ,  w h a t  is h a p p e n i n g  c a n  b e  s u m m e d  u p  
b y  u t i l i s i n g  a n o t h e r  p h r a s e  f r o m  t h e  r e c e n t  p a s t ,  b i g  is 
b e a u t i f u l .  In t h e  n e w  i n d u s t r i a l  s t a t e  b i g ,  o n c e  a g a i n ,  
i s b e a u t  i f u 1.
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4. C O M P E T I T I O N ,  C O N C E N T R A T I O N  A N D  1 9 9 2  - A N E W  E C O N O M I C  
R E A L I T Y ?

T h i s  c h a p t e r  b e g i n s  t h e  p r o c e s s  of e x a m i n i n g  t h e  law 
a n d  p r a c t i c e  of t h e  E C  w i t h  r e g a r d  t o m e r g e r .  It l a y s  a 
b r o a d  f o u n d a t i o n  f o r  t h e  d i s c u s s i o n  in t h e  f o l l o w i n g  
c h a p t e r s  of w h y  a n d  h o w  C o m m u n i t y  m e r g e r  p o l i c y  c a m e  i n t o  
b e i n g ,  w h a t  it w as,  w h a t  it is, a n d  l a s t  b u t  n o t  l e as t, 
w h a t  it o u g h t  to be. It d o e s  so b y  e x a m i n i n g  t h e  m a j o r  
q u e s t i o n  w i t h  r e g a r d  to  m e r g e r  p o l i c y .  T h a t  is, w h a t  
c r i t e r i a  o u g h t  to b e  u s e d  to d e t e r m i n e  w h e t h e r  o r  n o t  to 
a p p r o v e  a m e r g e r ?  T h i s  c a l l s  i n t o  q u e s t i o n  w h e t h e r  
c o m p e t i t i o n  p o l i c y  is a n  a d e q u a t e  t o o l  w i t h  w h i c h  to 
d e c i d e  m e r g e r  q u e s t i o n s  or w h e t h e r  i n d u s t r i a l  p o l i c y  
a l s o  h a s  a v a l i d  c l a i m  in t h i s  r e g a r d .  T h i s  is a k e y  
i s s u e  f o r  t h e  C o m m u n i t y .

T h e  p r e s e n t  C o m m u n i t y  p o s i t i o n  o n  m e r g e r ,  t h a t  t h e r e  
s h o u l d  b e  o n l y  a  c o m p e t i t i o n  t e s t  to  d e c i d e  w h e t h e r  or 
n o t  a  m e r g e r  o u g h t  to b e  c h a l l e n g e d ,  h a s  l o n g  b e e n  f e l t  
to b e  a n  i m p e r f e c t  s o l u t i o n  to f u l f i l  t h e  n e e d s  of all 
t h e  v a r i o u s  g r o u p s  i n v o l v e d  w i t h ,  o r  a f f e c t e d  by, 
m e r g e r s .  T h i s  v i e w  h a s  n o t  b e e n  c o n f i n e d  to  a c a d e m i c  
c i r c l e s  b u t  h a s  a l s o  b e e n  f r e e l y  e x p r e s s e d  in t h e  p u b l i c  
d o m a i n .  As  l o n g  a g o  a s  1 9 7 3  t h e  p r o b l e m  h a d  b e e n  
c o n c i s e l y  s u m m e d  u p  b y  a n  e d i t o r i a l  in t h e  T i m e s :

T h e r e  is a n  i n h e r e n t  c o n f l i c t  b e t w e e n  t h e  a r g u m e n t  
t h a t  all m e r g e r s  t e n d  to r e d u c e  c o m p e t i t i o n  a nd , 
t h e r e f o r e ,  to w o r k  a g a i n s t  t h e  i n t e r e s t s  of t h e  
c o n s u m e r :  a n d  t h e  a r g u m e n t  t h a t  E u r o p e a n  i n d u s t r y
n e e d s  to c o n c e n t r a t e  i n t o  l a r g e r  u n i t s  in o r d e r  to 
r e a l i s e  i n d u s t r i a l  a d v a n t a g e s  of s c a l e  a n d  to 
w i t h s t a n d  t h e  m a r k e t  p o w e r  of l a r g e r  A m e r i c a n  a n d  
o t h e r  c o m p a n i e s . 1
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T h e  p r o b l e m  w i t h  r e g a r d  to m e r g e r  c r i t e r i a  h a s  b e e n  

p r e s e n t  b u t  u n r e s o l v e d  s i n c e  t h e  i n c e p t i o n  of a m e r g e r  
p o l i c y  b y  D G  IV. T h e  b e g i n n i n g  of t h e  p r o j e c t  to 
c o m p l e t e  t h e  i n t e r n a l  m a r k e t  d i d  n ot ,  t h e r e f o r e ,  r a i s e  
t h e  m a t t e r  f o r  t h e  f i r s t  t i me .  It h a s  m e r e l y  b r o u g h t  it 
i n t o  s h a r p e r  f o c u s .  In o r d e r  to r e a l i s e  t h e  o b j e c t i v e s  of 
1 9 9 2  s u c c e s s f u l l y ,  it n o w  h a s  to b e  p r o p e r l y  c o n f r o n t e d .

A m a j o r  c a u s e  of t h e  c o n f l i c t  b e t w e e n  c o m p e t i t i o n
p o l i c y  a n d  i n d u s t r i a l  p o l i c y  is t h a t  t h e  t w o  p o l i c i e s  
h a v e  n o t  d e v e l o p e d  in t a n d e m .  C o m p e t i t i o n  p o l i c y  h a s  
f l o u r i s h e d  w h i l e  i n d u s t r i a l  p o l i c y  h a s  f l o u n d e r e d .  A s 
A l l e n  n o t e d ,  t h i s  led t o u n r e s o l v e d  t e n s i o n s  b e t w e e n  t h e  
p o l i c i e s .  H e  w r o t e ,  " A s  l o n g  a s  o n e  e x i s t s  w i t h o u t  t h e  
o t h e r  t h e  d a n g e r s  of c o n f l i c t i n g  o b j e c t i v e s  a n d  i n t e r n a l  
t e n s i o n s  c a n  o n l y  b e  m a g n i f i e d . " 2

T h i s  p r o b l e m  of d y n a m i c  i m b a l a n c e  b e t w e e n
c o m p e t i t i o n  p o l i c y  a n d  i n d u s t r i a l  p o l i c y  in t h e  E C  is n o w
a t  c r i s i s  p o i n t .  T h i s  m i g h t  s e e m  a n  o v e r  d r a m a t i c
a s s e s s m e n t  of t h e  s i t u a t i o n ,  in t h a t  t h e  C o m m u n i t y
a p p r o a c h  d o e s  n o t  d i f f e r  s i g n i f i c a n t l y  f r o m  t h a t  of m a n y  
s t a t e s ,  w h e r e  m e r g e r  c o n t r o l  a l s o  f u n c t i o n s  p u r e l y  a s  a 
p a r t  of c o m p e t i t i o n  p o l i c y .  T h e r e  a r e , h o w e v e r ,
c o m p e l l i n g  r e a s o n s  f o r  b e l i e v i n g  t h a t  t h e  c r i s i s  p o i n t  
h a s  a r r i v e d .  G l o b a l  c o m p e t i t i v e  f o r c e s  h a v e  s t r e n g t h e n e d  
to t h e  p o i n t  w h e r e ,  if E u r o p e a n  i n d u s t r y  is to r e t a i n  its 
i n d e p e n d e n c e  a n d  m a i n t a i n  a n d / o r  e x p a n d  i t s  s h a r e  of 
E u r o p e a n  a n d  w o r l d  m a r k e t s ,  t h e  f o u n d a t i o n s  f o r  t h i s  
m u s t ,  r e a l i s t i c a l l y ,  b e  l a i d  w i t h i n  t h e  p e r i o d  
o v e r l a p p i n g  t h e  c r e a t i o n  of t h e  S i n g l e  E u r o p e a n  M a r k e t . 3 
1 9 9 2  is a m a j o r  C o m m u n i t y  e f f o r t  to s t r e n g t h e n  E u r o p e a n  
i n d u s t r y .  S h o u l d  t h e  w r o n g  d e c i s i o n s  b e  t a k e n  w i t h i n  t h i s  
p e r i o d ,  t h e  c o n s e q u e n c e s  m a y  b e  t h a t  J a p a n e s e  a n d  
A m e r i c a n  f i r m s  w i l l  h o l d  d o m i n a n t  p o s i t i o n s  in t h e
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c e n t u r y .

It h a s  b e e n  s u g g e s t e d  t h a t  m e r g e r  p o l i c y  o u g h t  to be 
s e e n  a s  a n  i n d e p e n d e n t  p o l i c y  c a p a b l e  of f u l f i l l i n g  a 
v a r i e t y  of f u n c t i o n s .  In t i m e s  of r e l a t i v e  e c o n o m i c  
s t a b i l i t y ,  m e r g e r  p o l i c y  g e n e r a l l y  o p e r a t e s  e s s e n t i a l l y  
to  h e l p  r e a l i s e  c o m p e t i t i o n  p o l i c y  a i m s .  S u c h  a i m s  h a v e  
b e e n  a r g u e d  t o b e  p r i m a r i l y  p o l i t i c a l  r a t h e r  t h a n  
e c o n o m i c .  T h u s ,  w h e n  t h e  e c o n o m i c  p o s i t i o n  is s o l i d ,  
m e r g e r  p o l i c y  f u n c t i o n s  to h e l p  u p h o l d  t h e  p o l i t i c a l  
b a s i s  of t h e  s t a t e .  A m o r e  f u n d a m e n t a l  f u n c t i o n  of 
m e r g e r  p o l i c y ,  h o w e v e r ,  is to h e l p  r e s o l v e  i m m e d i a t e  
p r o b l e m s  t h a t  m a y  a r i s e  if t h i s  e c o n o m i c  p o s i t i o n  a l t e r s  
a d v e r s e l y .  In c o n s e q u e n c e ,  it m a y  n o w  b e  a n  a p p r o p r i a t e  
t i m e  f o r  m e r g e r  p o l i c y  to be  u s e d  b y  s t a t e s  a n d  
i n t e r n a t i o n a l  i n s t i t u t i o n s  to h e l p  r e s o l v e  t h e  e c o n o m i c  
c h a l l e n g e s  t h a t  h a v e  r e s u l t e d  f r o m  t h e  i n c r e a s e  in g l o b a l  
c o m p e t i t i o n .  T h e  p r e v i o u s  c h a p t e r  s h o w e d  h o w  t h e  l e a d i n g  
c a p i t a l i s t  n a t i o n ,  t h e  U n i t e d  S t a t e s ,  w a s  b e g i n n i n g  to 
p u t  s u c h  i d e a s  i n t o  p r a c t i c e .

1 9 9 2

T h e  v i e w  in t h e  p u b l i c  d o m a i n  is t h a t  t h e  a i m  of
1 9 9 2  is m e r e l y  to f a c i l i t a t e  i n t e r s t a t e  t r a d e .  H o w e v e r ,
1 9 9 2  is, in f a ct ,  a c o m p l e x  u n d e r t a k i n g  w i t h  p r o f o u n d  
p o l i t i c a l  a n d  e c o n o m i c  i m p l i c a t i o n s .  T h i s  c a n  b e  i n f e r r e d  
f r o m  a n  a n a l y s i s  of t h e  m a j o r  m o t i v a t i o n s  b e h i n d  t h e  
p r o j e c t .

T h e  p r o j e c t  to  c r e a t e  a S i n g l e  E u r o p e a n  M a r k e t  is 
c l o s e l y  b o u n d  u p  w i t h  t h e  o n g o i n g  p r o c e s s  of i n t e g r a t i o n
w i t h i n  t h e  C o m m u n i t y .  1 9 9 2  d i d  n o t  a r i s e  f r o m  a n y  r a d i c a l
r e a p p r a i s a l  of E C  o b j e c t i v e s .  It is r a t h e r  a  p r e - p l a n n e d
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p a r t  of t h e  i n t e g r a t i o n  p r o c e s s ,  t h e  s p e c i f i c  a i m  of 
w h i c h  is to  t a k e  t h e  C o m m u n i t y  f u r t h e r  d o w n  t h e  p a t h  
t o w a r d s  u n i o n .  A s t h e  C o m m i s s i o n  h a s  s t a t e d :  " T h e  i d e a  of
c r e a t i n g  a s i n g l e  E u r o p e a n  e c o n o m y  b a s e d  o n  a c o m m o n  
m a r k e t  is n o t  a  n e w  o n e .  T h e  o p e n i n g  l i n e s  of t h e  T r e a t y  
of R o m e  s i g n e d  in 1 9 5 7  s p e l l e d  t h i s  g oal  o u t  in s p e c i f i c  
terms."4

T h e  P r e s i d e n t  of t h e  C o m m i s s i o n ,  J a c q u e s  D e l o r s ,  h a s  
c h a r a c t e r i s e d  1 9 9 2  as, "... o n e  of t h e  m a i n  d r i v i n g  
f o r c e s  t h a t  w i l l  t a k e  u s  o n  to  E u r o p e a n  U n i o n . " 8 S h o u l d  
D e l o r s  a s s u m p t i o n  p r o v e  c o r r e c t ,  t h e n  1 9 9 2  m a y  w e l l  p r o v e  
a n  i r r e v o c a b l e  s t e p  t o w a r d s  u n i o n .  If so, t h e n  t h e  
p o l i t i c a l  i m p o r t a n c e  of t h e  r e a l i s a t i o n  of t h e  s i n g l e  
m a r k e t  c a n n o t  b e  o v e r e m p h a s i s e d .

A f u r t h e r  r a t i o n a l e  b e h i n d  1 9 9 2  is t h e  n e e d  to 
c o u n t e r  f o r e i g n  c o m p e t i t i o n .  A s  s t a t e d  a b o v e ,  1 9 9 2  is a 
n a t u r a l  p a r t  o f t h e  o n g o i n g  d e v e l o p m e n t  p r o c e s s  of t h e
EC. T h e  a c t u a l  t i m i n g  of 1 9 9 2 , h o w e v e r ,  s t r i k e s  a
d i s c o r d a n t  n o t e .  T h e  p r o j e c t  w a s  f i r s t  e n v i s a g e d  d u r i n g
t h e  l a t t e r  p a r t  of t h e  n i n e t e e n - f i f t i e s . Is t h e r e  a n y  
s p e c i f i c  r e a s o n  w h y  t h i s  v e n t u r e  a c t u a l l y  b e g a n  in t h e  
m i d - e i g h t i e s ?  F u r t h e r ,  w h y  h a s  1 9 9 3  b e e n  d e s i g n a t e d  a s  
t h e  y e a r  b y  w h i c h  t o  a c h i e v e  t h e  o b j e c t i v e  of a s i n g l e  
m a r k e t ?  In v i e w  of t h e  c o m p l e x i t y  of t h e  p r o j e c t  w h y  w a s  
a m o r e  l e i s u r e l y  t i m e t a b l e  n o t  i n s t i g a t e d ?

As  H e l m  a n d  S m i t h  h a v e  o b s e r v e d ,  " T h e  h i s t o r y  of
E u r o p e a n  i n t e g r a t i o n  h a s  b e e n  e r r a t i c  w i t h  l o n g  p e r i o d s  
of b u r e a u c r a t i c  a n d  p o l i t i c a l  i n e r t i a  p u n c t u a t e d  b y  
s u d d e n  b u r s t s  of a c t i v i t y . " 6 T h i s  l a t e s t  b u r s t  of 
a c t i v i t y  h a s  b e e n  p r o m p t e d  b y  i n t e r n a l  e c o n o m i c  w e a k n e s s  
in t h e  f a c e  of p o w e r f u l  e x t e r n a l  e c o n o m i c  f o r c e s .  T h i s  
o f f e r s  a t  l e a s t  a p a r t i a l  e x p l a n a t i o n  of t h e  t i m i n g .  T h e
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g l o b a l  e c o n o m i c  s i t u a t i o n  is s u c h  t h a t ,  in o r d e r  to
p r o t e c t  a n d  r e v i t a l i s e  its a i l i n g  i n d u s t r y ,  u r g e n t  a c t i o n  
is d e m a n d e d  f r o m  t h e  C o m m u n i t y . 7 It m u s t  a t t e m p t  to h a l t  
t h e  d e c l i n e  of E u r o p e a n  i n d u s t r y  a n d  h e l p  it to s t a n d  u p  
to i n c r e a s i n g l y  f i e r c e  e x t e r n a l  c o m p e t i t i o n .  D e l o r s  h a s  
e m p h a s i s e d  t h e  n e e d  fo r  h a s t e  b y  t h e  e m o t i v e  m e t a p h o r  of 
"... t h e  w o r l d  r a c e  a g a i n s t  t h e  c l o c k  w h i c h  t h e  c o u n t r i e s  
of E u r o p e  h a v e  to w i n  to s u r v i v e  . . . MB

T h e  s e c o n d  o b j e c t i v e  of 1 99 2,  t h e n ,  is to  p r o v i d e  a 
t i m e l y  a n d  e f f e c t i v e  r e s p o n s e  to t h e  t h r e a t  t o  E u r o p e a n  
c o m m e r c e  f r o m  t h e  i n d u s t r i e s  of t h e  F a r  E a s t  a n d  t h e
U n i t e d  S t a t e s .  T h i s  a i m  h a s  b e e n  s t a t e d  u n e q u i v o c a l l y  b y  
t h e  C o m m i s s i o n .  T h e y  w r o t e ,  " A t  t h e  h e a r t  of t h i s  r e n e w e d  
i m p e t u s  is t h e  r e c o g n i t i o n  t h a t,  u n l e s s  it c a n  m a k e  f u l l  
u s e  of t h e  p o t e n t i a l l y  v a s t  s i n g l e  m a r k e t  t h a t  t h e  12 
M e m b e r  S t a t e s  c o n s t i t u t e ,  t h e  C o m m u n i t y  w i l l  c o n t i n u e  to 
l o s e  g r o u n d  a n d  m a r k e t s  to its m a i n  c o m p e t i t o r s ,  t h e  U S A  
a n d  J a p a n .

L o r d  C o c k f i e l d  h a s  m a d e  it c l e a r  t h a t  1 9 9 2  is n o t  a n  
e c o n o m i c  p a n a c e a .  H e  w r o t e ,  " C l e a r l y  t h e  c r e a t i o n  of t h e  
i n t e r n a l  m a r k e t  w i l l  n o t  s o l v e  a l l  t h e  C o m m u n i t y ’ s
e c o n o m i c  p r o b l e m s . " 10 N o r  is 1 9 9 2  t h e  s u m  t o t a l  of
C o m m u n i t y  e c o n o m i c  m e a s u r e s .  It is, h o w e v e r ,  a t  t h e  c o r e  
of t h e  t o t a l  E C  e f f o r t .  T h e  f a i l u r e  to c r e a t e  a s i n g l e  
E u r o p e a n  m a r k e t ,  w h e t h e r  b y  1 9 9 3  o r l a t e r ,  w o u l d  b e  a n  
a d m i s s i o n  t h a t  E u r o p e a n  i n d u s t r y  is n o  l o n g e r  a m a j o r  
p l a y e r  in t h e  g l o b a l  gam e.

It c a n  t h e r e f o r e  b e c o n c l u d e d  t h a t  1 9 9 2  h a s  t w o  
m a j o r  a i m s :  f i r s t ,  t h e  c o m p l e t i o n  of t h e  i n t e r n a l  m a r k e t
a s  a  p r e d e t e r m i n e d  c o m p o n e n t  in t h e  c o n t i n u i n g  p r o c e s s  of 
i n t e g r a t i o n ;  a n d  s e c o n d ,  t h e  c o m p l e t i o n  of t h e  i n t e r n a  1 
m a r k e t  a s  a m e t h o d  of b o l s t e r i n g  E C  i n d u s t r y  a g a i n s t
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f o r e i g n  c o m p e t i t i o n .  Of t h e  t w o  o b j e c t i v e s ,  t h e  l a t t e r  is 
of t h e  g r e a t e r  i m m e d i a t e  i m p o r t a n c e .  E c o n o m i c  
c o n s i d e r a t i o n s  a r e  t h e  d r i v i n g  f o r c e  b e h i n d  1992. H a d  
e c o n o m i c  e v e n t s  n o t  n e c e s s i t a t e d  a. r e s p o n s e ,  t h e  s i n g l e  
m a r k e t  c o u l d  e a s i l y  h a v e  r e m a i n e d  u n r e a l i s e d  u n t i l  t h e  
n e x t  c e n t u r y .

It m a y  n o t  b e  o v e r s t a t i n g  t h e  c a s e  to s a y  t h a t  1 9 9 2  
is t h e  m o s t  i m p o r t a n t  p r o j e c t  u n d e r t a k e n  s i n c e  t h e  
i n c e p t i o n  of t h e  T r e a t y  of R o m e .  In v i e w  of t h e  a b o v e  
a r g u m e n t s ,  e c o n o m i c s ,  t h e n ,  r a t h e r  t h a n  p o l i t i c s  o u g h t  to 
b e  t h e  g u i d i n g  f o r c e  a s  r e g a r d s  t h e  n u m e r o u s  h a r d  
d e c i s i o n s  t h a t  m u s t  b e  m a d e  in t h e  n e x t  f e w  y e a r s  to 
a s s u r e  i ts  s u c c e s s .  O n e  s u c h  d e c i s i o n  c o n c e r n s  t h e  
r e s p e c t i v e  m e r i t s  of c o m p e t i t i o n  a n d  c o n c e n t r a t i o n .  T h e  
C o m m u n i t y ,  t h e r e f o r e ,  m u s t  f i n a l l y  s e t t l e  t h e  d i s p u t e  
b e t w e e n  c o m p e t i t i o n  a n d  i n d u s t r i a l  p o l i c y  o n  t h e  g r o u n d s  
of w h i c h  is b e s t  s u i t e d  to a i d  in t h e  f i g h t  a g a i n s t  
f o r e i g n  c o m p e t i t i o n .

Competition policy

A s  w i t h  t h e  M e m b e r  S t a t e s ,  t h e  E C  h a s  c h o s e n ,  a n d  
c o n t i n u e s  to p u r s u e ,  a  p o l i c y  of c o m p e t i t i o n  o s t e n s i b l y  
in o r d e r  to a c h i e v e ,  p r i m a r i l y ,  o p t i m u m  e c o n o m i c  
e f f i c i e n c y . 11 A s K i n g d o n  h a s  n o t e d ,  " T h e  T r e a t y  of R o m e  
h a s  ... a n  ’ e c o n o m i c ’ p u r p o s e  - p r o m o t i n g  c o m p e t i t i o n . " 12 
F u r t h e r ,  t h i s  is a l s o  t h e  p u b l i c  i n t e r p r e t a t i o n  t h a t  t h e  
C o m m u n i t y  h a s  p u t  u p o n  it s d e s i r e  to m a i n t a i n  
c o m p e t i t i o n . 13 A c o m p r e h e n s i v e  s t a t e m e n t  o n  c o m p e t i t i o n  
b y  t h e  C o m m i s s i o n  in it s  F i r s t  R e p o r t  o n  C o m p e t i t i o n  
P o l i c y ,  i l l u s t r a t e s  w a y s  in w h i c h  c o m p e t i t i o n  m a y  s e r v e  
t h i s  e n d :

C o m p e t i t i o n  is t h e  b e s t  s t i m u l a n t  of e c o n o m i c
a c t i v i t y  s i n c e  it g u a r a n t e e s  t h e  w i d e s t  p o s s i b l e
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f r e e d o m  of a c t i o n  to all. A n  a c t i v e  c o m p e t i t i o n  
p o l i c y  p u r s u e d  in a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of 
t h e  T r e a t i e s  e s t a b l i s h i n g  t h e  C o m m u n i t i e s  m a k e s  it 
e a s i e r  f o r  t h e  s u p p l y  a n d  d e m a n d  s t r u c t u r e s  
c o n t i n u a l l y  to a d j u s t  to t e c h n o l o g i c a l  d e v e l o p m e n t .  
T h r o u g h  t h e  i n t e r p l a y  of d e c e n t r a l i s e d  d e c i s i o n
m a k i n g  m a c h i n e r y ,  c o m p e t i t i o n  e n a b l e s  e n t e r p r i s e s  t o 
i m p r o v e  t h e i r  e f f i c i e n c y  w h i c h  is t h e  s i n e  q u a  n o n  
f o r  a  s t e a d y  i m p r o v e m e n t  in l i v i n g  s t a n d a r d s  a n d  
e m p l o y m e n t  p r o s p e c t s  w i t h i n  t h e  c o u n t r i e s  of t h e  
c o m m u n i t y .  F r o m  t h i s  p o i n t  of v i e w ,  c o m p e t i t i o n  
p o l i c y  is a n  e s s e n t i a l  m e a n s  f o r  s a t i s f y i n g  to  a 
g r e a t  e x t e n t  t h e  i n d i v i d u a l  a n d  c o l l e c t i v e  n e e d s  of 
o u r  s o c i e t y . 14

T h i s  v i e w  of t h e  C o m m i s s i o n  o n  t h e  b e n e f i t s  a n d  a i m s  
of c o m p e t i t i o n  h a s  r e m a i n e d  c o n s i s t e n t .  T h a t  is, t h e  
C o m m i s s i o n  a p p e a r s  to b e l i e v e  t h a t  t h e  b e n e f i t s  a n d  a i m s  
of c o m p e t i t i o n  p o l i c y  h a v e  r e m a i n e d  s t a t i c  o v e r  a  p e r i o d  
of t i m e  i n w h i c h  t h e  E C  i t s e l f  h a s  e v o l v e d  b o t h  
e c o n o m i c a l l y  a n d  p o l i t i c a l l y .  T h i s  c a n  b e  s h o w n  b y  a
c o m p a r i s o n  o f t h e  a b o v e  C o m m i s s i o n  s t a t e m e n t  w i t h  t h a t  
g i v e n  b y  l a t e r  R e p o r t s .  T h e  F o u r t e e n t h  R e p o r t  s t a t e d :

W h e n  it o p e r a t e s  s a t i s f a c t o r i l y ,  c o m p e t i t i o n  c a n  b e  
e x p e c t e d  t o p e r f o r m  t h r e e  f u n c t i o n s  t h a t  h e l p
t o w a r d s  a  h a r m o n i o u s  d e v e l o p m e n t  of e c o n o m i c
a c t i v i t y  t h r o u g h o u t  t h e C o m m u n i t y :  a r e s o u r c e
a l l o c a t i o n  f u n c t i o n ,  b y  e n c o u r a g i n g  b e t t e r  u s e  of 
t h e  a v a i l a b l e  f a c t o r s  of p r o d u c t i o n ,  s o t h a t  t h e
f i r m s ’ t e c h n i c a l  e f f i c  i e n c y  is i n c r e a s e d  a n d  
c o n s u m e r s ’ w a n t s  b e t t e r  s a t i s f i e d ;  a n  i n c e n t i v e  
f u n c t i o n ,  b y  s t i m u l a t i n g  f i r m s  to b e t t e r
p e r f o r m a n c e  r e l a t i v e  to t h e i r  c o m p e t i t o r s ;  a n d  a n  
i n n o v a t i v e  f u n c t i o n ,  by  e n c o u r a g i n g  t h e  i n t r o d u c t i o n  
of n e w  p r o d u c t s  in m a r k e t s  a n d  t h e  p r o d u c t i o n  of n e w
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p r o d u c t i o n  p r o c e s s e s  a n d  d i s t r i b u t i o n  t e c h n i q u e s , 15

W h i l s t  n o t  a s  f u l s o m e  a s  t h e  e a r l i e r  s t a t e m e n t s ,  in 
e s s e n c e ,  t h e  S e v e n t e e n t h  R e p o r t  h a s  p u t  f o r w a r d  m u c h  t h e  
s a m e  p o i n t  of v i e w .  " F r o m  t h e  e c o n o m i c  v i e w p o i n t ,  t h e  
C o m m i s s i o n  t a k e s  t h e  v i e w  t h a t  a n  e f f i c i e n t  c o m p e t i t i o n  
p o l i c y  is e s s e n t i a l  in o r d e r  to e n s u r e  t h a t  t h e  full 
b e n e f i t s  of t h e  i n t e r n a l  m a r k e t  c a n  b e  r e a l i s e d .  
E f f e c t i v e  c o m p e t i t i o n  u n d o u b t e d l y  l e a d s  t o  a n  o p t i m a l  
a l l o c a t i o n  of r e s o u r c e s  a n d  c r e a t e s  t h e  b e s t  p o s s i b l e  
c l i m a t e  f o r  f o s t e r i n g  i n n o v a t i o n  a n d  t e c h n i c a l
p r o g r e s s . " 16

T h e  C o m m u n i t y ’ s c o m p e t i t i o n  p o l i c y  is b a s e d  o n  t h e  
e c o n o m i c  t h e o r y  of w o r k a b l e  c o m p e t i t i o n . 17 W o r k a b l e  
c o m p e t i t i o n  is c o n c e r n e d  w i t h  a r r a n g e m e n t s  t h a t  c o m e  as  
c l o s e  to p e r f e c t  c o m p e t i t i o n  a s  c a n  b e  m a d e  to w o r k  in 
t h e  r ea l w o r l d .  T h e  p r e m i s e  t h a t  t h e  c o m p e t i t i o n  p o l i c y  
of t h e  C o m m u n i t y  is b u i l t  o n  w o r k a b l e  c o m p e t i t i o n  r e s u l t s
f r o m  a s t u d y  b o t h  of t h e  c o m p e t i t i o n  p r o v i s i o n s  of t h e
T r e a t y ,  A r t i c l e s  3 ( f )  a n d  8 5  to 94, a n d  t h e  v a r i o u s
s t a t e m e n t s  of t h e  C o m m i s s i o n  w h i c h  s h o w  t h e  i n f l u e n c e  of 
t h e  t h e o r y  of p e r f e c t  c o m p e t i t i o n .

A l l e n  h a s  o b s e r v e d  t h a t  t h e  c o m p e t i t i o n  p r o v i s i o n s  
of t h e  T r e a t y  of R o m e  r e f l e c t  s o m e  of t h e  t e n e t s  of
p e r f e c t  c o m p e t i t i o n  t h e o r y . 18 F o r  e x a m p l e ,  he  a r g u e d  t h a t  
A r t i c l e  8 5  w a s  c r e a t e d ,  ’’W i t h  t h e  m o d e l  of p e r f e c t
c o m p e t i t i o n  in m i n d  . . . ” l 9 N e v i n  h a s  w r i t t e n ,  
’’C o m p e t i t i o n  p o l i c y  ... is a i m e d  a t  e n s u r i n g  t h a t  
b u s i n e s s  e n t e r p r i s e s  c o n d u c t  t h e i r  a f f a i r s  in a m a n n e r  a s
c l o s e  a s  p o s s i b l e  to  t h a t  p o s t u l a t e d  b y  t h e  t e x t b o o k
w o r l d  of p e r f e c t  c o m p e t i t i o n . ” 20 F u r t h e r ,  t h e  a b o v e
d e c l a r a t i o n s  b y  t h e  C o m m i s s i o n  o n  t h e  a i m s  a n d  b e n e f i t s  
of c o m p e t i t i o n  p o l i c y  b e a r  c l o s e  s i m i l a r i t y  to  t h o s e
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a r i s i n g  f r o m  t h e  t h e o r y  of p e r f e c t  c o m p e t i t i o n .

T h i s  is n o t  t o say, h o w e v e r ,  t h a t  t h e  E C  p r a c t i c e s  a 
p u r e  t h e o r e t i c a l  f o r m  of w o r k a b l e  c o m p e t i t i o n .  A s  h a s  
b e e n  d e m o n s t r a t e d ,  t h e  t h e o r y  of w o r k a b l e  c o m p e t i t i o n  h a s  
s e v e r a l  f l a w s .  F u r t h e r ,  a s  h a s  b e e n  s h o w n ,  f o r  v a r i o u s  
r e a s o n s ,  e c o n o m i c  t h e o r y  d o e s  n o t  t r a n s p o s e  s m o o t h l y  i n t o  
e c o n o m i c  l aw  a n d  p o l i c y .  T h u s ,  in c o n s e q u e n c e ,  t h e
C o m m u n i t y  p u r s u e s  a n  i n d i v i d u a l i s t i c  a n d  p r a g m a t i c
c o m p e t i t i o n  p o l i c y  b a s e d  l o o s e l y  o n  t h e  e c o n o m i c  t h e o r y
of w o r k a b l e  c o m p e t i t i o n .

A l o n g  w i t h  t h i s  d e p a r t u r e  f r o m  e c o n o m i c  t h e o r y ,  t h e  
C o m m u n i t y  a l s o  d e p a r t s  f r o m  t h e  i d e a l i s e d  a i m s  l i s t e d  in 
t h e  F i r s t  R e p o r t  in o r d e r  to p u r s u e  m o r e  p r a g m a t i c  
o b j e c t i v e s .  T h e s e  m a y  b e  u n c o v e r e d  b y  a n  e x a m i n a t i o n  of 
t h e  r e a s o n s  g i v e n  b y  t h e  C o m m i s s i o n  f o r  t h e  m o n i t o r i n g  of 
C o m m u n i t y  c o m p e t i t i o n  p o l i c y .  L i k e  s t a t e s ,  t h e  E C  f o l l o w s  
t h e  p r a c t i c e  of m o n i t o r i n g  a n d  i n t e r v e n t i o n  a s  r e g a r d s  
i t s c o m p e t i t i o n  p o l i c y .

T h e  C o m m i s s i o n  h a s  w r i t t e n ,  " L e f t  e n t i r e l y  to  t h e  
f r e e  p l a y  of m a r k e t  f o r c e s ,  c o m p e t i t i o n  c a n  d e g e n e r a t e .  
C o m p a n i e s  m a y  t r y  t o c h e a t  b y  e n t e r i n g  i n t o  r i s k  s h a r i n g  
a g r e e m e n t s .  C o m p e t i t i o n  c a n  d e s t r o y  i t s e l f  if e c o n o m i c  
c o n c e n t r a t i o n  l e a d s  to t h e  c r e a t i o n  of m o n o p o l i e s , " 21 
T h e  C o m m i s s i o n  a l s o  n o t e d  o t h e r  e v i l s  of u n r e s t r a i n e d  
c o m p e t i t i o n ,  a m o n g  t h e m  t h e  h i n d r a n c e  of n e w  t e c h n o l o g i e s  
a n d  t h e  p r e v e n t i o n  of t h e  r a t i o n a l i s a t i o n  of s t r u g g l i n g  
i n d u s t r i e s .  T h u s , a s  N e v i n  h as  n o t e d , E C  c o m p e t i t i o n  
p o l i c y  a c k n o w l e d g e s  t h a t,  "... l e f t  to t h e m s e l v e s ,  
m a r k e t s  c a n n o t  b e  a s s u m e d  to o p e r a t e  f r e e l y  a n d  w i t h o u t  
r e s t r a i n t  a s  a m a t t e r  of c o u r s e ;  . . . " 2 2

T h u s  t h e  C o m m u n i t y ,  a s d o  s t a t e s ,  u p h o l d s
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c o m p e t i t i o n  f o r  e c o n o m i c  p u r p o s e s .  It h a s  b e e n  a r g u e d ,  
h o w e v e r ,  t h a t  it is a l s o  p o s s i b l e  f o r  t h e  r e a s o n s  for 
m a i n t a i n i n g  c o m p e t i t i o n  to b e  i n t e r p r e t e d  p o l i t i c a l l y .  
As it is w i t h  s t a t e s ,  m o n i t o r i n g  of c o m p e t i t i o n  b y  t h e  E C  
a u t h o r i t i e s  is n e c e s s a r y  in t h a t  t h e  C o m m u n i t y  s h a r e s  t h e  
s a m e  p o l i t i c a l  r e a s o n  f o r  u p h o l d i n g  c o m p e t i t i o n ,  n a m e l y  
t h e  m a i n t e n a n c e  of d e m o c r a t i c  c a p i t a l i s m . 23

T h e  E C  w i s h e s  to u s e  c o m p e t i t i o n  p o l i c y  in o r d e r  to 
p r o m o t e  d e m o c r a t i c  c a p i t a l i s m  b e c a u s e  t h e  v a l u e s  of t h e  
M e m b e r  S t a t e s  a r e  i n c o r p o r a t e d  w i t h i n  t h e  C o m m u n i t y  
s t r u c t u r e .  T h i s  v i e w  is a w e l l  e s t a b l i s h e d  o n e . 24 As 
D a v i d s o n  h a s  w r i t t e n ,  "... it is s i m p l y  a b s u r d  to i m a g i n e  
t h a t  s o c i a l  v a l u e s  a n d  p o l i t i c a l  i d e o l o g y  w i l l  r e m a i n  
e n s h r i n e d  in t h e  n a t i o n  s t a t e ,  w h e r e a s  t h e  C o m m u n i t y  c a n  
b e  i d e o l o g i c a l l y  n e u t r a l .  In t h e  p r o c e s s  of b u i l d i n g  t h e  
C o m m u n i t y  t h e  m e m b e r  s t a t e s  c a n n o t  a v o i d  i n c o r p o r a t i n g  
t h e  v a l u e s  of t h e i r  s o c i e t i e s . " 28 S i n c e  t h e  C o m m u n i t y  is 
t h e  e m b o d i m e n t  of t w e l v e  d e m o c r a t i c  c a p i t a l i s t i c  s t a t e s ,  
it c a n  b e  p r e s u m e d  t h e y  h a v e  p r o j e c t e d  t h i s  m o s t  b a s i c  of 
b e l i e f s  i n t o  t h e  C o m m u n i t y  s p h e r e .  If so, t h e n  t h e  
p r i n c i p l e  of t h e  m a i n t e n a n c e  of a d e m o c r a t i c  c a p i t a l i s t  
m o d e  of e x i s t e n c e  is a n  a i m  of t h e  C o m m u n i t y  a n d  t h u s  of 
its c o m p e t i t i o n  p o l i c y .

As t h e  C o m m u n i t y  is n o t  a  s t a t e ,  h o w e v e r ,  t h e  
a n a l y s i s  m u s t  b e  c o n t i n u e d  b e y o n d  i t s  c o n c l u s i o n  t h a t  
t h e  C o m m u n i t y  s h a r e s  t h e  p o l i t i c a l  a i m s  of t h e  s t a t e  for 
it s c o m p e t i t i o n  p o l i c y .  T h i s  m a y  b e  a c o r r e c t  c o n c l u s i o n  
b u t  it is n o t  a  f i n a l  one, s i n c e  t h e  C o m m u n i t y  h a s  its 
o w n  u n i q u e  p o l i t i c a l  a i m s .  T h e s e  u n i q u e  a i m s  a r e  as 
f o l l o w s :  c o n t i n u e d  s u r v i v a l ;  e c o n o m i c  a n d  p o l i t i c a l
i n t e g r a t i o n ,  i n c l u d i n g  t r a n s f e r  of p o w e r  f r o m  t h e  M e m b e r  
S t a t e s  to t h e  i n s t i t u t i o n s ,  t r a n s f e r  of p o w e r  a m o n g  t h e  
i n s t i t u t i o n s ,  in p a r t i c u l a r  f r o m  t h e  C o u n c i l  to t h e
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C o m m i s s i o n ,  a n d ,  to a l e s s e r  e x t e n t ,  to t h e  P a r l i a m e n t . 26 
T h e y  c a n  b e  s u m m e d  u p  a s  t h e  c o n t i n u i n g  c o n s o l i d a t i o n  a n d  
p r o m o t i o n  of e c o n o m i c  a n d  p o l i t i c a l  i n t e g r a t i o n .  27

T h e  t o t a l  p o l i t i c a l  a i m s  of t h e  C o m m u n i t y  a r e  m o r e  
n u m e r o u s  a n d ,  i n d e e d ,  m o r e  c o m p l e x  t h a n  t h o s e  of t h e  
s t a t e .  T h e  a i m s  of t h e  s t a t e s  i n c l u d e ,  f u n d a m e n t a l l y ,  t h e  
p r e s e r v a t i o n  a n d  c o n t i n u a t i o n  of  t h e  s y s t e m  of d e m o c r a t i c  
c a p i t a l i s m .  B y  c o n t r a s t ,  t h e  E C  h a s  s e v e r a l  a d d i t i o n a l  
f u n d a m e n t a l  g o a l s  a l l  of w h i c h  a r e  o p e r a t i o n a l  m o r e  or 
l e s s  s i m u l t a n e o u s l y .  T h e r e f o r e ,  s t a t e  c o m p e t i t i o n  p o l i c y ,  
in t h e  p o l i t i c a l  s e n s e ,  h a s  b u t  a  s i n g l e  a i m  w h i l e  E C  
c o m p e t i t i o n  p o l i c y  p o s s e s s e s  a d o u b l e  p u r p o s e .  A l i e n  
n o t e d i

In t h e  M e m b e r  S t a t e s  c o m p e t i t i o n  or  a n t i t r u s t  p o l i c y  
h a s  t h e  e s s e n t i a l l y  n e g a t i v e  t a s k  of p o l i c i n g  a n d  
p r e s e r v i n g  e c o n o m i c  s y s t e m s .  Y e t  o n e  of t h e  c l a i m s  
of t h e  C o m m i s s i o n  h a s  a l w a y s  b e e n  t h a t  t h e  E C  
c o m p e t i t i o n  p o l i c y  h a s  t h e  p o s i t i v e  r o l e  of 
c o n t r i b u t i n g  t o w a r d s  t h e  e s t a b l i s h m e n t  of a  n e w  
e c o n o m i c  s y s t e m . 28

If t h i s  is s o  t h e n  C o m m u n i t y  c o m p e t i t i o n  p o l i c y  
f a c e s  a  m o r e  d i f f i c u l t  t a s k  t h a n  t h a t  of s t a t e  
c o m p e t i t i o n  p o l i c y  in a c h i e v i n g  its o b j e c t i v e s .  F o r  t h e  
s t a t e ,  t h e  p r e s e r v a t i o n  of p e r p e t u a l  c o m p e t i t i o n  b y  m e a n s  
of a  s t r i c t  c o m p e t i t i o n  p o l i c y  s u f f i c e s  to u p h o l d  its 
p o l i t i c a l  a i m s ,  p o s s i b l y  a t  t h e  e x p e n s e  of ( p r a c t i c a l l y  
a c h i e v a b l e )  o p t i m u m  e c o n o m i c  e f f i c i e n c y .  E v e n  a t  s t a t e  
l e v el ,  it is d i f f i c u l t  to a c h i e v e  b o t h  o b j e c t i v e s  
s i m u l t a n e o u s l y .  T h e  c o m p e t i t i o n  p o l i c y  of t h e  E C  m u s t  n o t  
o n l y  b a l a n c e  u p h o l d i n g  d e m o c r a t i c  c a p i t a l i s m  a g a i n s t  
o p t i m u m  e c o n o m i c  e f f i c i e n c y ,  it m u s t  a l s o  h e l p  r e a l i s e  
t h e  u n i q u e  o b j e c t i v e s  of t h e  C o m m u n i t y .
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H o w  s u c c e s s f u l  h a s  c o m p e t i t i o n  p o l i c y  b e e n  in 

a c h i e v i n g  t h e  s p e c i f i c  a i m  of p r o m o t i n g  e c o n o m i c  
e f f i c i e n c y  o v e r  t h e  p a s t  d e c a d e s ?  T h e  c o m p l e x i t y  of t h e  
p o l i c y  m a k e s  t h i s  is a  d i f f i c u l t  q u e s t i o n  to  a n s w e r .  
N o n e t h e l e s s ,  a s o l u t i o n  is a t t e m p t e d  b y  a n a l y s i n g  t h e  
a c t i o n s  of D G  IV w i t h  r e g a r d  t o c o m p e t i t i o n  p o l i c y  in 
g e n e r a  1.

It is s u g g e s t e d  t h a t  t h e  C o m m i s s i o n  h a s  b e e n
r e l a t i v e l y  c o n s i s t e n t  in i ts u s e  a n d  i n t e r p r e t a t i o n  of 
t h e  T r e a t y  r u l e s  o v e r  t h e  p a s t  d e c a d e s .  D e s p i t e  t he
m u l t i p l i c i t y  of its  a i m s  it h a s  n o t  s o u g h t  t o v a r y  
g r e a t l y  its a p p r o a c h  t o  t h e  e n f o r c e m e n t  of c o m p e t i t i o n  
p o l i c y  in a n y  s p e c i f i c  s i t u a t i o n  a t  a n y  g i v e n  p e r i o d  of
t i m e . 29 A n  e x a m i n a t i o n  of t h e  T r e a t y  of R o m e  r u l e s  o n
c o m p e t i t i o n  s h o w  t h e m  to b e  r e l a t i v e l y  s t r i c t ,  t h e  
i n f l u e n c e  of U n i t e d  S t a t e s  a n t i t r u s t  law, a s  it w a s  b e i n g  
i m p l e m e n t e d  in t h e  t i m e  of t h e  T r e a t y ’ s c r e a t i o n ,  b e i n g  
c l e a r l y  a p p a r e n t .  F u r t h e r ,  t h e s e  r u l e s  h a v e  c o n s i s t e n t l y  
b e e n  e n f o r c e d  w i t h  r i g o u r  b y  t h e  C o m m i s s i o n .  S e v e r a l  
c o m m e n t a t o r s  h a v e  t a k e n  a n  u n e q u i v o c a l  v i e w  t h a t  t h i s  h a s  
b e e n  t h e  c a s e .

N e v i n  h a s  s t a t e d  t h a t  t h e  C o m m i s s i o n  h a d  b e e n  g i v e n  
f a r  r e a c h i n g  p o w e r s  to i d e n t i f y  a n d  r e m e d y  m a r k e t
i m p e r f e c t i o n s .  H e  w r o t e ,  " T h e r e  c a n  b e  n o  d o u b t  t h a t  it 
h a s  s o u g h t  to e x e r c i s e  t h e s e  p o w e r s  w i t h  c o n s i d e r a b l e  
e n e r g y  a n d  p e r s i s t e n c e . " 30 S t e i n e r  n o t e d  w h e n  d i s c u s s i n g  
c o m p e t i t i o n  p o l i c y  t h a t  " E E C  la w h a s  b e e n  c r i t i c i s e d  as 
e x c e s s i v e l y  t r a d i t i o n a 1 a n d  i n t e r v e n t i o n i s t ,  b o t h  in its 
d r a f t i n g  a n d  in its  i n t e r p r e t a t i o n  b y  t h e  C o m m i s s i o n  a n d  
t h e  C o u r t . " 31 F o r r e s t e r  w r o t e  t h a t  "... t h e  C o m m i s s i o n
h a s  c o n s i s t e n t l y  a d o p t e d  a n  a b s o l u t i s t  a n d  f r a n k l y
e x t r e m e  i n t e r p r e t a t i o n  of its  b a s i c  t e x t . " 32 W o o l c o c k  
s t a t e d  t h a t  " I n d e e d  t h e  m a i n  c o m p l a i n t  d i r e c t e d  a g a i n s t
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t h e  C o m m i s s i o n  h a s  b e e n  t h a t  D i r e c t o r a t e  G e n e r a l  IV, 
r e s p o n s i b l e  f o r  c o m p e t i t i o n  p o l i c y ,  h a s  s o u g h t  to 
i m p l e m e n t  t h e  T r e a t y  t o o  r i g i d l y  , . . " 3 3

If, t h e r e f o r e ,  t h e  c o m p e t i t i o n  r u l e s  a r e  r e l a t i v e l y  
s t r i c t  a n d  h a v e  in g e n e r a l  b e e n  a p p l i e d  s t e r n l y ,  it is 
r e a s o n a b l e  t o  a s k  if i m p r o v e d  e c o n o m i c  e f f i c i e n c y  h a s  
b e e n  t h e  r e s u l t ?  C o n v e n t i o n a l  e c o n o m i c  w i s d o m  w o u l d  s a y  
t h a t  s u c h  a  c o n d i t i o n  is t h e  l o g i c a l  o u t c o m e .  A n  a n a l y s i s  
of C o m m u n i t y  i n d u s t r y ,  h o w e v e r ,  r e v e a l s  t h a t  t h i s  h a s  n o t  
t r a n s p i r e d .

C u r z o n  P r i c e  s t a t e d  t h a t ,  in t h e  s e v e n t i e s  a n d  e a r l y  
e i g h t i e s ,  " T h e  C o m m u n i t y  ... a b o v e  al l e x p e r i e n c e d
s e v e r a l  y e a r s  of u n p r e c e d e n t e d  r e c e s s i o n  ... h i g h  r a t e s  
of u n e m p l o y m e n t  a n d  i n f l a t i o n ,  a n d  low g r o w t h . " 34 
C e c c h i n i  w r o t e ,  " R e c e n t  p e r f o r m a n c e  of E C  f i r m s  in 
c o m p e t i n g  w i t h  t h e i r  J a p a n e s e  a n d  A m e r i c a n  r i v a l s  fo r 
w o r l d  a n d  E u r o p e a n  m a r k e t s  is f a r  f r o m  b r i l l i a n t .  S i n c e  
t h e  s t a r t  of t h e  1 9 8 0 s ,  C o m m u n i t y  b u s i n e s s  h a s  s e e n  a n  
e r o s i o n  of i t s  p o s i t i o n  o n  m a n y  w o r l d  m a n u f a c t u r i n g
m a r k e t s ,  w h i l e  i t s t w o  m a j o r  c o m p e t i t o r s  h a v e  g a i n e d . " 38 
B u c h a n ,  H i l l ,  a n d  d e  J o n q u i e r e s ,  w r i t i n g  in 1 9 9 1  of t h e  
p r e s e n t  s i t u a t i o n ,  s p o k e  of s l o w e r  e c o n o m i c  g r o w t h ,
r i s i n g  u n e m p l o y m e n t  a n d  f l a g g i n g  i n d u s t r i a l  p e r f o r m a n c e  
c o u p l e d  w i t h  a h a r s h  e c o n o m i c  c l i m a t e  a n d  f i e r c e  a n d  
u n r e m i t t i n g  e x t e r n a l  c o m p e t i t i o n . 36

W i t h  r e g a r d  to  e c o n o m i c  a i m s ,  a n a l y s i s  of 
c o m p e t i t i o n  t h e o r y  a n d  s t a t e  c o m p e t i t i o n  p r a c t i c e  h a s  
r e v e a l e d  t h a t  c o m p e t i t i o n  p o l i c y  d o e s  n o t  e q u a t e  w i t h  
e c o n o m i c  e f f i c i e n c y .  It h a s  b e e n  a r g u e d  t h a t  n o  e c o n o m i c  
t h e o r y ,  a s  y e t ,  h a s  d e m o n s t r a t e d  t h a t  it s i m p l e m e n t a t i o n  
b y  t h e  s t a t e  w o u l d  p r o d u c e  m a x i m u m  e c o n o m i c  e f f i c i e n c y .  
It w a s  a l s o  a c k n o w l e d g e d ,  t h o u g h ,  t h a t  c o m p e t i t i o n  p o l i c y
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d o e s  h a v e  s o m e  e c o n o m i c  m e r i t .  At  t h e  s a m e  t i m e ,  it w a s  
s u g g e s t e d  t h a t  c o n c e n t r a t i o n ,  r a t h e r  t h a n  c o m p e t i t i o n ,  
w a s  i n c r e a s i n g l y  b e i n g  s h o w n  to b e a  m a j o r  f a c t o r  in 
p r o d u c i n g  t r u e  e c o n o m i c  e f f i c i e n c y . 37 V i g o r o u s
e n f o r c e m e n t  of s t r i c t  c o m p e t i t i o n  r u l e s  p r o d u c e s  n e g a t i v e  
e c o n o m i c  r e s u l t s  s o a s  to m a k e  a s t r i c t  a n t i t r u s t  p o l i c y  
a  p o l i t i c a l  l u x u r y  t h a t  o n l y  a f l o u r i s h i n g  e c o n o m y  c a n  
a f f o r d .  S h o u l d  t h e  e c o n o m i c  s i t u a t i o n  d e c l i n e ,  t h e  
c o n t i n u a t i o n  of s u c h  a p o l i c y  w o u l d  r e s u l t  in d a m a g e  to 
t h e  i n d u s t r i a l  b a s e .

T h i s  t h e o r y  w a s  t h e n  t e s t e d  b y  a n a l y s i n g  t h e  e x a m p l e  
of t h e  U n i t e d  S t a t e s  w h e r e  t h e  e c o n o m y  h a d  a l t e r e d  
a d v e r s e l y  o v e r  t h e  p a s t  d e c a d e s .  T h e r e  it w a s  f o u n d  t h a t  
u n d e r  a  s t r i c t  a n t i t r u s t  p o l i c y  t h e  e c o n o m y  c o n t i n u e d  to 
d e c l i n e  t o t h e  p o i n t  w h e r e  a r e a c t i o n  a g a i n s t  t h i s  p o l i c y  
h a d  s e t  in. A s  G r e e n ,  H a r t l e y  a n d  U s h e r  w r o t e :

D u r i n g  t h e  1 9 7 0 s  a n d  8 0 s  e c o n o m i s t s  i n  t h e  U n i t e d  
S t a t e s  c o m m e n c e d  a r e - e v a l u a t i o n  of t h e  f u n c t i o n  of 
c o m p e t i t i o n  r u l e s .  T h e  i m p e r a t i v e  of s e c u r i n g  
i n t e g r a t i o n  b e t w e e n  s t a t e s  d i m i n i s h e d ,  a n d  
e c o n o m i s t s  q u e s t i o n e d  t h e  a s s u m p t i o n s  u n d e r l y i n g  t h e  
a g g r e s s i v e l y  i n t e r v e n t i o n i s t  e n f o r c e m e n t  of t h e  
r u l e s  b y  g o v e r n m e n t  a u t h o r i t i e s  a n d  t h e  c o u r t s .  T h e  
r e s u l t  w a s  a r a d i c a l  t u r n - a r o u n d ,  a n t i - t r u s t  p o l i c y  
b e c a m e  m i n i m a l i s t  n o t  m a x i m a l i s t . 39

A s t u d y  of t h e  c o m p e t i t i o n  law a n d  p r a c t i c e  of t h e  
C o m m u n i t y ,  w h o s e  e c o n o m i c  s i t u a t i o n  h a s  a l s o  e x p e r i e n c e d  
a  d e t e r i o r a t i o n ,  f u r n i s h e s  a n  a n a l o g o u s  j u d g m e n t .  
C o m m u n i t y  c o m p e t i t i o n  p o l i c y  h a s  p r o d u c e d  l i t t l e ,  if a n y,  
g e n u i n e  e c o n o m i c  b e n e f i t  f or  E C  i n d u s t r y .  C e c c h i n i  w r o t e  
t h a t  b e n e f i c i a l  r ea l w o r l d  c o m p e t i t i o n  in o l i g o p o l i s t i c  
i n d u s t r i e s  a c t u a l l y  r e q u i r e d  t h e  a u t h o r i t i e s  a l l o w i n g  
s o m e w h a t  m o r e  c o o p e r a t i o n  a m o n g  f i r m s  t h a n  t h e  t e x t b o o k
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v e r s i o n . 39 A t  b e s t ,  t h e r e f o r e ,  t h e  r i g o r o u s  e n f o r c e m e n t  
of a s t r i c t  E C  c o m p e t i t i o n  p o l i c y  o v e r  a l o ng  p e r i o d  of 
t i m e  c a n n o t  b e  s a i d  t o h a v e  b e e n  c o n d u c i v e  to p r o m o t i n g  
r ea l e c o n o m i c  e f f i c i e n c y .  A t  w o r s t ,  it b e a r s  s o m e  
r e s p o n s i b i l i t y  f o r  t h e  d e c l i n e  of t h e  E u r o p e a n  i n d u s t r i a l  
b a s e .

A s i m i l a r  c o n c l u s i o n  w a s  r e a c h e d  b y  A l l e n  in h i s  
s t u d y  of C o m m u n i t y  c o m p e t i t i o n  p o l i c y .  H e  w r o t e ,

It c a n  b e  a r g u e d  t h a t  t h e  T r e a t y  of R o m e  is a  
’ f a i r  w e a t h e r ’ t r e a t y  d e s i g n e d  t o  c r e a t e  a n d  m a n a g e  
a f l o u r i s h i n g  a n d  e x p a n d i n g  e c o n o m i c  s y s t e m . . .
W h i l e  t h i s  v i s i o n ,  w h i c h  c o m p e t i t i o n  p o l i c y  is m e a n t  
to  e n h a n c e ,  m a y  w e l l  h a v e  b e e n  c o n s o n a n t  w i t h  t h e  
e c o n o m i c  c o n d i t i o n s  o f t h e  l a t e  1 9 5 0 s ,  it is 
a r g u a b l y  n o  l o n g e r  a p p r o p r i a t e .  A c o m p e t i t i o n  p o l i c y  
so  i n t i m a t e l y  l i n k e d  w i t h  a t i m e - b o u n d  t r e a t y  m a y  
w e l l  b e  of l e s s  r e l e v a n c e  f o r  t h e  E u r o p e a n  e c o n o m y  
of t h e  1 9 7 0 s  a n d  1 9 8 0 s . 40

T h e  a r t i c l e  b y  A l l e n  w a s  w r i t t e n  in t h e  e a r l y  
1 9 8 0 s .  N o n e t h e l e s s ,  h i s  d e d u c t i o n s  a r e  e q u a l l y  r e l e v a n t  
f o r  t h e  1 9 9 0 s .

M o r e  r e c e n t  e v i d e n c e  of t h e  i n e f f e c t i v e n e s s  of 
c o m p e t i t i o n  p o l i c y  in p r o d u c i n g  a  s t r o n g  C o m m u n i t y  
i n d u s t r i a l  b a s e  is a v a i l a b l e .  T h e  E c o n o m i c  a n d  S o c i a l  
C o m m i t t e e ,  w r i t i n g  o n  c o m p e t i t i o n  p o l i c y ,  n o t e d  in 1 9 87 , 
t h a t ,  n ... t h e  o r i g i n a l  f r a m e  of r e f e r e n c e  - t h e  e c o n o m i c  
a n d  s o c i a l  s i t u a t i o n  in t h e  s i x t i e s  - h a s  c h a n g e d
r a d i c a l l y  . . . " 4 1 T h e  C o m m i t t e e  w e n t  o n  to s t a t e  t h a t ,  in 
c o n s e q u e n c e :

C o m p e t i t i o n  p o l i c y  c a n n o t  b e  g o v e r n e d  b y  a b s t r a c t  or
t h e o r e t i c a l  c r i t e r i a  b u t  m u s t  t a k e  i n t o  a c c o u n t  t h e
r e a l c o n d i t i o n s  a n d  r e q u i r e m e n t s  of t h e  v a r i o u s
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c o u n t r i e s  a n d  r e g i o n s .  T h e  o r i g i  na I f r a m e  of 
r e f e r e n c e  ( s e t t i n g  in m o t i o n  of a n  i n t e g r a t i o n  
p r o c e s s  in a h i g h  g r o w t h  r a t e  e c o n o m y )  w h i c h  m a r k e d  
t h e  i n i t i a l  p e r i o d  of i m p l e m e n t a t i o n  h a s  n o w  
c h a n g e d .4 2

A l s o ,  G r e e n ,  H a r t l e y  a n d  U s h e r ,  w r i t i n g  in 19 91 ,  
o u t l i n e d  t h e  r a d i c a l  c h a n g e s  t h a t  h a d  o c c u r r e d  in  E C  a n d  
w o r l d  t r a d e  o v e r  t h e  p a s t  d e c a d e s .  H o w e v e r ,  t h e y  a l s o  
n o t e d  t h a t  t h e  C o m m i s s i o n  h a d  ( a n d  h a s )  r e j e c t e d  t h e  
a p p r o a c h  of t h e  C h i c a g o  S c h o o l  a n d  c o n t i n u e d  u p o n  t h e i r  
p r e d e t e r m i n e d  c o u r s e  of m a x i m a l i s t  i n t e r v e n t i o n . 43 W h i l e  
t h e  E C  is n o t  a c l o n e  of t h e  U n i t e d  S t a t e s  a n d  t h u s  w a s  
n o t  o b l i g e d  to a d o p t  a s i m i l a r  s o l u t i o n  f o r  i ts
p r o b l e m s ,  it c a n  b e  s a i d  t h a t  t h e  a c t i o n  t a k e n  b y  t h e  
C o m m i s s i o n  d i d  n o t  s e e m  to f u r t h e r  t h e  c a u s e  of E u r o p e a n  
i n d u s t r y .  N e v i n ,  a l s o  w r i t i n g  in 1 9 91 ,  n o t e d  t h e  e c o n o m i c  
s l o w d o w n  of t h e  E C  d u r i n g  t h e  1 9 7 0 s  a n d  8 0 s  a n d
p i n p o i n t e d  t h i s  a s  a  m a j o r  s o u r c e  of p r e s e n t  p r o b l e m s ,  
f o r  w h i c h  t h e  1 9 9 2  p r o j e c t  w a s  c o n c e i v e d  a s  a s o l u t i o n . 44

T h e  v i g o r o u s  a p p l i c a t i o n  of a  r i g i d  c o m p e t i t i o n  
p o l i c y  u p o n  E u r o p e a n  i n d u s t r y  d o e s  n o t  a p p e a r ,  h o w e v e r ,  
to h a v e  h e l p e d  to m a k e  it m o r e  e f f i c i e n t .  T h e  E c o n o m i c  
a n d  S o c i a l  C o m m i t t e e ,  a m o n g  o t h e r s ,  n o t e d  t h i s  s i t u a t i o n .  
T h e y  r e c o m m e n d e d  a m o r e  f l e x i b l e  a p p r o a c h  w h i c h  t o o k
a c c o u n t  of t h e  w o r s e n i n g  e c o n o m i c  c i r c u m s t a n c e s  of 
E u r o p e a n  i n d u s t r y . 43 A s t h e  e c o n o m i c  s i t u a t i o n  is s t i l l  
m u c h  t h e  s a m e ,  it is d i f f i c u l t  to  s e e  h o w  t h e
c o n t i n u a t i o n  of t h i s  p r e s e n t  c o m p e t i t i o n  p o l i c y  w i l l  a i d  
1 9 9 2 .

C o n e  1 u s  i o n s . W i t h  r e g a r d  to t h e  p r o m o t i o n  of 
e c o n o m i c  e f f i c i e n c y ,  c o m p e t i t i o n  p o l i c y  h a s  b e e n  of 
l i t t l e  b e n e f i t  t o  C o m m u n i t y  i n d u s t r y .  V i g o r o u s
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e n f o r c e m e n t  of r i g i d l y  i n t e r p r e t e d ,  r u l e s  is s u i t e d ,  if a t  
a l l ,  t o a n  e x p a n d i n g  a n d  f l o u r i s h i n g  e c o n o m y .  T h i s  h a s  
n o t  b e e n  t h e  c a s e  w i t h  t h e  E C  e c o n o m y  s i n c e  t h e  e a r l y  
s e v e n t i e s ,  y e t  c o m p e t i t i o n  p o l i c y  is s t i l l  c o n t i n u e d  
a l o n g  t h e  s a m e  l i n e s .  S e v e r a l  c o m m e n t a t o r s  h a v e  t h u s  
a r g u e d  s t r o n g l y  f o r  a m o r e  f l e x i b l e  a p p r o a c h  t h a t  w o u l d  
t a k e  g r e a t e r  a c c o u n t  of e c o n o m i c  r e a l i t y .

C o m p e t i t i o n  p o l i c y  p e r f o r m s  a  c o m p l e x  a n d  m a n y  s i d e d  
r o l e  in t h e  C o m m u n i t y .  In f a c t ,  it m a y  b e  t r y i n g  to 
a c h i e v e  t o o  m a n y ,  p o s s i b l y  c o n t r a d i c t o r y ,  o b j e c t i v e s .  Its
l a c k  of s u c c e s s  in p r o m o t i n g  e c o n o m i c  e f f i c i e n c y  c o u l d  be 
d ue , in p a r t ,  to b e i n g  t h u s  o v e r b u r d e n e d .  K o r a h  b e l i e v e d  
t h a t ,  in f a c t ,  e c o n o m i c  e f f i c i e n c y  w a s  s u b o r d i n a t e d  to
o t h e r  a i m s .  S h e  w r o t e ,  " I n  c o m p e t i t i o n  c a s e s ,  h o w e v e r ,  
i n t e g r a t i o n  h a s  b e e n  e l e v a t e d  b y  t h e  C o m m i s s i o n  a n d  t h e  
C o u r t  t o a  g o al  in i t s e l f ,  m o r e  i m p o r t a n t  t h a n
e f f i c i e n c y . " 46 It m a y  a l s o  b e  t h a t  t h e  C o m m i s s i o n
p r e f e r r e d  to u p h o l d  t h e  i d e a l s  of  d e m o c r a t i c  c a p i t a l i s m  
a t  t h e  e x p e n s e  of t h e  a i m  of e c o n o m i c  e f f i c i e n c y .  If so, 
t h e n  a r e - a s s e s s m e n t  b y  t h e  C o m m i s s i o n  of t h e  r e l a t i v e  
i m p o r t a n c e  of e a c h  of its a i m s  m a y  a l s o  b e  in o r d e r .

It s e e m s  t h a t  c o m p e t i t i o n  p o l i c y  is n o t  a p p r o p r i a t e  
f o r  u s e  a s  t h e  p r e - e m i n e n t  s t r a t e g y  f o r  a c h i e v i n g  a n d  
s u s t a i n i n g  t h e  i n t e r n a l  m a r k e t .  As t h e  C o m m u n i t y  is s t i l l  
u n d e r  a n  e c o n o m i c  c l o u d ,  a c o n t i n u a t i o n  of its p r e s e n t  
c o m p e t i t i o n  p o l i c y  is of d u b i o u s  a i d  t o  1 9 9 2 .  R a t h e r ,  a 
r e v e r s a l  of t h e  C o m m i s s i o n ’ s a t t i t u d e  t o  t h e  n e w  e c o n o m i c  
l e a r n i n g  is n e e d e d .  T h i s ,  h o w e v e r ,  s e e m s  u n l i k e l y .  
N e v e r t h e l e s s ,  e v e n  if it w e r e  to h a p p e n ,  it w o u l d  s t i l l  
b e  d i f f i c u l t  to  s e e  e v e n  a  r e v i s e d  c o m p e t i t i o n  p o l i c y  as  
h a v i n g  s u f f i c i e n t  a d v a n t a g e s  to b e  a l l o w e d  to b e  t h e  
m a j o r  p o l i c y  b a s e  fo r  a c h i e v i n g  1 9 9 2 .  In c o n s e q u e n c e ,  it 
s h o u l d  n o t  h a v e  s o l e  r i g h t s  a s  r e g a r d s  m e r g e r  c r i t e r i a .
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I n d u s t r i a l  p o l i c y

I n d u s t r i a l  p o l i c y  is a  s o m e w h a t  n e b u l o u s  c o n c e p t  
t h a t  d o e s  n o t  e a s i l y  l e n d  i t s e l f  to a n a l y s i s .  O z a k i  w r o t e  
t h a t ,  "... i n d u s t r i a l  p o l i c y  h a s  a b r o a d  s c o p e  a n d  l o o s e  
b o u n d a r i e s .  It c a n  m e a n  d i f f e r e n t  t h i n g s  to  d i f f e r e n t  
p e o p l e . " 47 H o d g e s  s t a t e d ,  " I n d u s t r i a l  p o l i c y  is m o r e  a 
s t a t e  of m i n d  t h a n  a  s e l f - e x p l a n a t o r y  p r e s c r i p t i o n  f or
a c t i o n . " 48 S u c h  a n a l y s i s  of i n d u s t r i a l  p o l i c y  a s  h a s  
t a k e n  p l a c e  is t h e  c a u s e  of g r e a t  c o n f l i c t  a m o n g
e c o n o m i s t s .  J o h n s o n  c h a r a c t e r i s e d  i n d u s t r i a l  p o l i c y  as, 
"... a c o m p l e x  a n d  c o n t r o v e r s i a l  s u b j e c t . " 49 P h i l i p
n o t e d ,  " A c o n t i n u i n g  d e b a t e  a m o n g  i n d u s t r i a l  e x p e r t s ,
o f f i c i a l s  a n d  a c a d e m i c s  s u r r o u n d s  t h e  p r e c i s e  n a t u r e  of 
a n  i n d u s t r i a l  p o l i c y . " 80 G e r o s k i  s t a t e d ,  " A n y  r a n d o m  
c o l l e c t i o n  of s i x  e c o n o m i s t s  is s u r e  to p r o d u c e  a t  l e a s t  
a d o z e n  d i f f e r e n t  o p i n i o n s  o n  t h e  s u b j e c t ,  . . . " ° 1

A s  w e l l  a s  t h e  d i f f i c u l t i e s  i n h e r e n t  w i t h i n  t h e
c o n c e p t  i t s e l f  t h e r e  a r e  o t h e r  f a c t o r s  t h a t  c o n t r i b u t e  to 
m a k i n g  r e s e a r c h  i n t o  i n d u s t r i a l  p o l i c y  a d e m a n d i n g  t as k . 
I n d u s t r i a l  p o l i c y  t h e o r y  is s t i l l ,  s p e a k i n g  of t h e  m o d e r n  
J a p a n e s e - i n s p i r e d  c o n c e p t ,  a t  a n  e a r l y  s t a g e  of 
d e v e l o p m e n t . 52 F u r t h e r ,  s u c h  r e s e a r c h  a s  h a s  t a k e n  p l a c e  
h a s  b e e n  d o n e  w i t h  a c e r t a i n  l a c k  of c o n v i c t i o n .  G e r o s k i  
h a s  p u t  t h e  r e l u c t a n c e  of w e s t e r n  e c o n o m i s t s  to p u r s u e  
t h e i r  r e s e a r c h  w i t h  t h e  s a m e  v i g o u r  as, f o r  e x a m p l e ,  w h e n  
f o r m u l a t i n g  t h e o r i e s  of c o m p e t i t i o n ,  d o w n  t o  t h e  f a c t  
t h a t ,  in h i s  o p i n i o n ,  " ... m a n y  e c o n o m i s t s  h a v e  t r o u b l e
r e c o n c i l i n g  t h e i r  g u t  r e a c t i o n  t h a t  i n d u s t r i a l  p o l i c y
s h o u l d  n o t  e x i s t  w i t h  t h e  o b v i o u s  f a c t  t h a t  it d o e s , " 83

O n e  e x p  1a n a t  i o n  f o r  t h i s  r e a c t  i o n  is t h a t  to s e e k  to 
f o r m u l a t e  a n  i n d u s t r i a l  p o l i c y  is to m a k e  a  t a c i t
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a d m i s s i o n  t h a t  t h e  m a r k e t  i s a n  i m p e r f e c t  m e c h a n  ism. As 
J o h n s o n  n o t e d ,  " A t  t h e  v e r y  l e a s t  it i n v o l v e s  t h e  
u n d e r s t a n d i n g  t h a t  in a d v a n c e d  i n d u s t r i a l  d e m o c r a c i e s ,  in 
w h i c h  e c o n o m i e s  of s c a l e  a l o n e  d i c t a t e  h u g e  i n v e s t m e n t s  
a n d  t h e  e m p l o y m e n t  of t h o u s a n d s  of i n d i v i d u a l s ,  c h a n g e s  
of i n d u s t r i a l  s t r u c t u r e  a r e  o n l y  p o o r l y  a c c o m p l i s h e d  
t h r o u g h  t h e  m a r k e t  m e c h a n i s m . " 84 In e f f e c t ,  it h a s  t o  b e  
a c k n o w l e d g e d  t h a t  t h e  h a n d  t h a t  g u i d e s  t h e  e c o n o m y  is
v i s i b l e  a f t e r  a ll .

N o t w i t h s t a n d i n g  t h e  d i f f i c u l t i e s  i n h e r e n t  w i t h i n  t h e  
c o n c e p t ,  in o r d e r  to a l l o w  a d i s c u s s i o n  of i n d u s t r i a l  
p o l i c y  a t  t h e  s u p r a n a t i o n a l  l e ve l it is n e c e s s a r y  to
a r r i v e  a t  s o m e  u n d e r s t a n d i n g  of i n d u s t r i a l  p o l i c y  p e r  
s e . T h i s  is d o n e  b y  c o n c e n t r a t i n g  o n  t h e  e s s e n t i a l  
e l e m e n t s  of i n d u s t r i a l  p o l i c y ,  n a m e l y  i ts  d e f i n i t i o n ,  
s u b j e c t s ,  o b j e c t i v e s ,  p r o g r a m m e s ,  a n d  p r e r e q u i s i t e s  f o r  
s u c c e s s .

E c o n o m  i s t s  h a v e  n o t  s h i e d  a w a y  f r o m  a t t e m p t i n g
d e f i n i t i o n s .  G e r o s k i  s t a t e d  t h a t ,  " ’ I n d u s t r i a l  p o l i c y ’ 
is t h e  l a b e l t h a t  h a s  c o m e  to d e s c r i b e  a  w i d e - r a n g i n g ,  
i l l - a s s o r t e d  c o l l e c t i o n  of m i c r o - b a s e d  s u p p l y  s i d e  
i n i t i a t i v e s  w h i c h  a r e  d e s i g n e d  to i m p r o v e  m a r k e t  
p e r f o r m a n c e  in a v a r i e t y  of o c c a s i o n a l l y  i n c o n s i s t e n t  
w a y s . " 88 H o d g e s  w r o t e  t h a t  " I n d u s t r i a l  p o l i c y  ... is 
c o n c e r n e d  w i t h  t h e  u t i l i s a t i o n  of h u m a n  a n d  m a t e r i a l
r e s o u r c e s  t o  d e v e l o p  i n d u s t r y  in a n  e f f i c i e n t  a n d  
h a r m o n i o u s  m a n n e r . ” 86 J o h n s o n  h a s  o b s e r v e d ,  " I n d u s t r i a l  
p o l i c y  is a  s u m m a r y  t e r m  f or  t h e  a c t i v i t i e s  of 
g o v e r n m e n t s  t h a t  a r e  i n t e n d e d  to d e v e l o p  or r e t r e n c h  
v a r i o u s  i n d u s t r i e s  in a n a t i o n a l  e c o n o m y  in o r d e r  to 
m a i n t a i n  g l o b a l  c o m p e t i t i v e n e s s . " 87 O z a k i  s t a t e d ,  " T h e
m o s t  g e n e r a l l y  a c c e p t e d  d e f i n i t i o n  t o d a y  is t h a t
i n d u s t r i a l  p o l i c y  is w h a t e v e r  t h e  g o v e r n m e n t  d o e s  v i s - a -
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v i s  p r i v a t e  i n d u s t r y  or i n d i v i d u a l  f i r m s  to a c h i e v e  a
v a r i e t y  of o b j e c t i v e s . ” 5 8

T h e  m a j o r i t y  of w e s t e r n  e c o n o m i s t s  a n d  n a t i o n s  
p e r c e i v e  i n d u s t r i a l  p o l i c y  m e a s u r e s  a s  b e i n g  d i r e c t e d  
t o w a r d s  i n d u s t r y  in g e n e r a l .  H o w e v e r ,  i n d u s t r i a l  p o l i c y
m a y  b e  d i r e c t e d  t o w a r d s  i n d u s t r y  in p a r t i c u l a r ,  t h a t  is 
t o w a r d s  s p e c i f i c  i n d u s t r i e s  or s e c t o r s  of i n d u s t r i e s .  F o r  
e x a m p l e ,  i n d u s t r i e s  s u c h  a s  m i c r o - e l e c t r o n i c s  m a y  be  
p e r c e i v e d  a s  v i t a l  to t h e  e c o n o m i c  h e a l t h  of t h e  s t a t e  
a n d  t h u s  a r e  t a r g e t e d  t o  r e c e i v e  s p e c i a l  a s s i s t a n c e .  
E q u a l l y ,  f a i l i n g  i n d u s t r i e s  m a y  b e  t a r g e t e d  to  r e c e i v e  
s p e c i f i c  h e l p  f o r  r e s t r u c t u r i n g  or r u n n i n g  d o w n .

P a r a d o x i c a l l y ,  i n d u s t r i a l  p o l i c y  m e a s u r e s  n e e d  n o t  
b e  t a r g e t e d  e x c l u s i v e l y  a t  i n d u s t r y .  J o h n s o n  w r o t e  of
i n d u s t r i a l  p o l i c y ,  " I t  i n v o l v e s  t h e  s p e c i f i c  r e c o g n i t i o n  
t h a t  ai l  g o v e r n m e n t  m e a s u r e s  - t a x e s ,  l i c e n s e s ,
p r o h i b i t i o n s ,  r e g u l a t i o n s  - h a v e  a s i g n i f i c a n t  i m p a c t  o n
t h e  w e l l  b e i n g  o r ill h e a l t h  of w h o l e  s e c t o r s ,  
i n d u s t r i e s  a n d  e n t e r p r i s e s  in a m a r k e t  e c o n o m y . " 89 
G e r o s k i  m o r e  s u c c i n c t l y  n o t e d  t h a t  i n d u s t r i a l  p o l i c y  n e e d  
n o t  b e  d i r e c t e d  s o l e l y  t o w a r d s  f i r m s . 60

I n d u s t r i a l  p o l i c y ,  t h e r e f o r e ,  in its  b r o a d e s t  s e n s e ,  
c a n  a f f e c t  a l m o s t  a l l t h e  c i t i z e n s  of t h e  s t a t e  t h r o u g h  
d i v e r s e  p r o g r a m m e s .  T h e  C o m m i s s i o n ,  w h e n  s t u d y i n g  
J a p a n e s e  i n d u s t r i a l  p o l i c y  n o t e d ,  " J a p a n  t h e r e f o r e  h a s  a 
f u l l y - f l e d g e d ,  c o m p r e h e n s i v e  i n d u s t r i a l  a n d  t e c h n o l o g i c a l  
d e v e l o p m e n t  s t r a t e g y  b a s e d  o n  a c o n c e r t e d  a p p r o a c h  
l o o k i n g  b e y o n d  s p e c i f i c a l l y  i n d u s t r i a l  p o l i c y  m e a s u r e s
a n d  p r o g r e s s i v e l y  i n c l u d i n g  r e s e a r c h ,  e d u c a t i o n  a n d  t o w n  
a n d  c o u n t r y  p l a n n i n g . " 61

T h e  d e f i n i t i o n s  l i s t e d  a b o v e  h a v e  s h o w n  t h a t  t h e r e
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is n o  s p e c i f i c  s i n g l e  a i m  for  i n d u s t r i a l  p o l i c y .  G e r o s k i  
c l a s s i f i e d  a i m s  as  e i t h e r  m a c r o - e c o n o m i c  or  m i c r o -  
e c o n o m i c .  H e  i d e n t i f i e d  a m a c r o  a i m  a s  b e i n g ,  f o r  
e x a m p l e ,  t h e  a c h i e v e m e n t  of z e r o  i n f l a t i o n ,  w h i l s t  a 
m i c r o  a i m  w a s  t h e  p r o m o t i o n  of g r o w t h  of i n d u s t r y  
e x p o r t s .

It c o u l d  b e  q u e s t i o n e d  w h e t h e r  or  n o t  t h e  
c a t e g o r i s i n g  of a i m s  i n t o  m a c r o  or m i c r o  s e r v e s  a n y  r e a l  
p u r p o s e  s i n c e  t h e r e  a r e  p r o b l e m s  w i t h  s u c h  
c a t e g o r i s a t i o n .  A c o m p l i c a t i o n  w h i c h  b l u r s  t h e  s e e m i n g l y  
c l e a r  l i n e  b e t w e e n  m a c r o  a n d  m i c r o  a i m s  is t h a t  t h e  
a c h i e v e m e n t  of a s e r i e s  of m i c r o  a i m s  w i l l ,  o n  a l o n g  
t e r m  b a s i s ,  a l l o w  t h e  a c h i e v e m e n t  of m a c r o  a i m s .  In 
a d d i t i o n ,  n o t  a l l a i m s  f i t  n e a t l y  i n t o  t h i s  
c a t e g o r i s a t i o n .  F o r  e x a m p l e ,  t h e  o b j e c t i v e  of i m p r o v i n g  
i n d u s t r i a l  c o m p e t i t i v e n e s s  w a s  t h e  e s s e n t i a l  a i m  of 
s e v e r a l  of t h e  d e f i n i t i o n s  l i s t e d  a b o v e .  U n l e s s  f u r t h e r  
e x p l a n a t i o n  of t h i s  a i m  is g i v e n ,  it c o u l d  b e  i n t e r p r e t e d  
a s  e i t h e r  a m a c r o  or a m i c r o  one.

T h e r e  is n o  d e f i n i t i v e  l i s t  of p r o g r a m m e s  t h a t  m a y  
b e  g a t h e r e d  u n d e r  t h e  h e a d i n g  of i n d u s t r i a l  p o l i c y .  
G e r o s k i ,  f o r  e x a m p l e ,  n o t e d  t h e  f o l l o w i n g :  r e g i o n a l
s u p p o r t ,  r e s e a r c h  a n d  d e v e l o p m e n t ,  e m p l o y m e n t ,  i n v e s t m e n t  
g r a n t s ,  s e l e c t i v e  a s s i s t a n c e  to s p e c i f i c  i n d u s t r i e s ,  
t r a d e ,  r e d u n d a n c y ,  c a p i t a l  a l l o w a n c e s  a n d  s t o c k  r e l i e f . 62 
V a r i o u s  p r o b l e m s  a s  r e g a r d s  c o m p a t i b i l i t y  a n d  t a r g e t i n g  
e x i s t  w i t h  a n y  g r o u p  of p r o g r a m m e s  t h a t  m a y  b e  a s s e m b l e d  
u n d e r  t h e  u m b r e l l a  of i n d u s t r i a l  p o l i c y  in t h a t  n o t  all 
a p p r o a c h e s  a r e  c o m p a t i b l e .  T h e  e f f e c t s  of c e r t a i n  
p o l i c i e s  m a y  h a r m  o t h e r  p r o g r a m m e s .  F u r t h e r ,  a s  G e r o s k i  
n o t e d ,  p l a n s  m a y  h a v e  d i f f e r e n t  t a r g e t s . 63 E i t h e r  or b o t h  
t h e s e  d i f f i c u l t i e s  m a k e  t h e  s e l e c t i o n  of p r o g r a m m e s  fo r 
a n  i n d i v i d u a l  p o l i c y  a n  e x a c t i n g  t a s k .
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It m i g h t  b e  t h o u g h t  t h a t ,  d u e  to t h e s e  
c o m p l e x i t i e s ,  it is a l m o s t  i m p o s s i b l e  to f o r m u  l a t e  a 
c o m p r e h e n s i v e  i n d u s t r i a l  p o l i c y  t h a t  w o r k s  in p r a c t i c e . 64 
T h e  J a p a n e s e  e x a m p l e ,  h o w e v e r ,  h a s  s h o w n  t h a t  t h i s  f e a t  
c a n  b e  a c h i e v e d .  A s  N e s t e r  n o t e d ,  in J a p a n ,  " S t r a t e g i c
i n d u s t r i e s  a r e  t a r g e t e d  f o r  d e v e l o p m e n t  a n d  d e c l i n i n g  
i n d u s t r i e s  f o r  p r o t e c t i o n . " 65 I n d u s t r i a l  p o l i c i e s  a r e  
i m p l e m e n t e d  in a  w i d e  v a r i e t y  of w a y s  i n c l u d i n g  
s u b s i d i e s ,  t e c h n o l o g y  i n f u s i o n s  a n d  e x p o r t  p r o m o t i o n s .  
T h e  e n d  r e s u l t  is t h a t ,  in m a n y  i n s t a n c e s ,  t h e  J a p a n e s e  
p r o d u c e r  is a b l e  to o f f e r  a s u p e r i o r  p r o d u c t ,
p r o f i t a b i l i t y ,  a n d  l o w e r  p r i c e . 66

J a p a n  s h o u l d  n o t  b e  t h o u g h t  of a s  a  u n i q u e  c a s e  b u t  
a s  a n  i l l u s t r a t i o n  of w h a t  a n y  s t a t e  o r  i n t e r n a t i o n a l  
i n s t i t u t i o n  c a n  a c h i e v e ,  g i v e n  s e v e r a l  s p e c i f i c  f a c t o r s ,  
t h e  m o s t  i m p o r t a n t  of  w h i c h  is p o l i t i c a l  w i l l . 67 W i t h o u t  
t h e  s u p p o r t  of t h e  g o v e r n m e n t  a n y  a t t e m p t  t o  c r e a t e  a n d  
s u s t a i n  a n  i n d u s t r i a l  p o l i c y  is d o o m e d  t o f a i l u r e .  
P o l i t i c a l  w i l l  s h o u l d  t h e r e f o r e  b e  s e e n  a s  t h e  p r i m e  
p r e r e q u i s i t e  f o r a n y  i n d u s t r i a l  p o l i c y .

P o l i t i c a l  w i l l  h a s  a  d e e p e r  m e a n i n g  t h a n  t h e  d e s i r e  
to  m a k e  u s e  of i n d u s t r i a l  p o l i c y .  G i v e n  t h e  b r o a d
d e f i n i t i o n s  of w h a t  c o n s t i t u t e s  i n d u s t r i a l  p o l i c y ,  it is 
s u g g e s t e d  t h a t  m o s t  s t a t e s  d o  u s e  i n d u s t r i a l  p o l i c y  in 
s o m e  s e n s e  a n d  t h a t  a  f e w  w e s t e r n  s t a t e s  h a v e  m a d e ,  
a n d / o r  d o  m a k e  u s e  of, i n d u s t r i a l  p o l i c y  in a r e l a t i v e l y  
c o m p r e h e n s i v e  w a y . 68 T h e  s u c c e s s  of i n d u s t r i a l  p o l i c y  is 
t h u s  p r o p o r t i o n a l  to t h e  d e g r e e  of c o m m i t m e n t  of 
p o l i t i c a l  w i l l .  As  N e s t e r  n o t e d ,  "... t h e  i s s u e  is
w h e t h e r  a  g o v e r n m e n t ’ s i n d u s t r i a l  p o l i c y  w i l l  be  a d  hoc, 
i n c o h e r e n t ,  a n d  r u n  b y  a n d  f o r  i n s i d e r s  or w h e t h e r  it 
w i l l  b e  c o n s i s t e n t ,  l o n g  t e r m ,  a n d  r u n  f o r  t h e  s a k e  of
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f u t u r e  g e n e r a t i o n s , M 6 7

T o  c r e a t e  a n  e f f e c t i v e  i n d u s t r i a l  p o l i c y  it is n o t  
e n o u g h  to  m a k e  u s e  of a g e n e r a l  t h e o r e t i c a l  m o d e l .  E v e n  
if a  p e r f e c t  m o d e l  e x i s t e d  t h e r e  is n o  g u a r a n t e e  it 
c o u l d  b e  a d a p t e d  to p r a c t i c e .  N o r  is it of a n y  r e a l  v a l u e  
t o  c o p y  a s u c c e s s f u l  p o l i c y  f r o m  a n o t h e r  s t a t e .  F o r  
e x a m p l e ,  a s  J o h n s o n  n o t e d ,  it is of l i t t l e  v a l u e  f o r  t h e  
U n i t e d  S t a t e s  to t r y  to c r e a t e  a J a p a n e s e - s t y 1e
i n d u s t r i a l  p o l i c y . 70 T h e  t r u e  l e s s o n  to b e  g a i n e d  f r o m  
J a p a n  is f o r  t h e  U n i t e d  S t a t e s  to c r e a t e  a n  A m e r i c a n  
s t y l e  i n d u s t r i a l  p o l i c y .  T h i s  m a j o r  p o i n t  is m a d e  c l e a r  
b y  U e n o :

... i n d u s t r i a l  p o l i c y  d e m o n s t r a t e s  n o  c l e a r
r e l a t i o n s h i p  b e t w e e n  its o b j e c t i v e s  a n d  t h e  m e a n s  
of a t t a i n i n g  t h e m .  Its c o n c e p t i o n ,  c o n t e n t  a n d  f o r m s  
d i f f e r ,  r e f l e c t i n g  t h e  s t a g e  of d e v e l o p m e n t  of a n  
e c o n o m y ,  its  n a t u r a l  a n d  h i s t o r i c a l  c i r c u m s t a n c e s ,  
i n t e r n a t i o n a l  c o n d i t i o n s ,  a n d  its  p o l i t i c a l  a n d  
e c o n o m i c  s i t u a t i o n ,  r e s u l t i n g  in c o n s i d e r a b l e
d i f f e r e n c e s  f r o m  n a t i o n  to n a t i o n  a n d  f r o m  e r a  to 
e r a . 71

T h e  s t a t e m e n t  a l s o  m a k e s  c l e a r  t h a t  a s u c c e s s f u l  p o l i c y  
m u s t  b e  a d a p t a b l e  in o r d e r  to d e a l  w i t h  c h a n g i n g
i n t e r n a l  a n d  e x t e r n a l  e c o n o m i c  c i r c u m s t a n c e s .

It is a r e q u i r e m e n t  of a s u c c e s s f u l  i n d u s t r i a l
p o l i c y  t h a t  t h e r e  s h o u l d  e x i s t ,  or b e  c r e a t e d ,  a n  
i n s t i t u t i o n  t h a t  c a n  s u c c e s s f u l l y  a d m i n i s t e r  s u c h  a
p o l i c y .  T h e  o b v i o u s  e x a m p l e  of s u c h  a n  i n s t i t u t i o n  is t h e  
J a p a n e s e  M i n i s t r y  of I n t e r n a t i o n a l  T r a d e  a n d  I n d u s t r y ,
h e r e i n a f t e r  r e f e r r e d  to a s M I T I .72 In p a r t i c u l a r ,  M I T I  
h a s  f o u r  f e a t u r e s  w o r t h y  of s t u d y :  a c l e a r  b r i e f ,
a d e q u a t e  l e g al  p o w e r ,  a n  e f f i c i e n t  s t r u c t u r e ,  a n d  c o n t a c t  
w i t h  a l l  g r o u p s  r e l e v a n t  to i n d u s t r y .



M I T I  h a s  r e s p o n s i b i l i t y  f o r  s h a p i n g  i n d u s t r y  
s t r u c t u r e  a n d  d e a l i n g  w i t h  i n d u s t r i a l  d i s l o c a t i o n s ;  
g u i d i n g  t h e  d e v e l o p m e n t  of s p e c i f i c  i n d u s t r i e s  a n d  t h e 
p r o d u c t i o n  a n d  d i s t r i b u t i o n  of t h e i r  p r o d u c t s ;  m a n a g i n g  
J a p a n e s e  f o r e i g n  t r a d e  a n d  c o m m e r c i a l  r e l a t i o n s  w i t h  
o t h e r  n a t i o n s ;  e n s u r i n g  a n  a d e q u a t e  s u p p l y  of e n e r g y  a n d  
r a w  m a t e r i a l s  to i n d u s t r y  a n d  m a n a g i n g  a v a r i e t y  of 
s p e c i f i c  a r e a s ,  f o r  e x a m p l e ,  s m a l l  b u s i n e s s  p o l i c y  a n d  
r e g i o n a l  d e v e l o p m e n t s . 73

M I T I  is n o t  all  p o w e r f u l . 74 In s o m e  of t h e  a r e a s  it 
c a n  o n l y  t r y  to p e r s u a d e ,  r a t h e r  t h a n  c o m m a n d ,  i n d u s t r y .  
It d o e s ,  h o w e v e r ,  h a v e  s t a t u t o r y  a u t h o r i t y  a s  r e g a r d s  t h e  
m a j o r i t y  of i t s  t a s k s .  O n  b a l a n c e ,  M I T I  h a s  t h e  p o w e r  to 
f u l f i l  it s  f u n c t i o n s  w i t h o u t  b e i n g  o p e n  t o  t h e  c h a r g e  of 
b e i n g  a n  o m n i p o t e n t  d i c t a t o r .

M I T I  h a s  a s e r i e s  of d e l i b e r a t i o n s  c o u n c i l s  a t t a c h e d  
to it. T h e  m o s t  i m p o r t a n t  s u c h  c o u n c i l  is t h e  I n d u s t r i a l  
S t r u c t u r e  C o u n c i l .  Its m e m b e r s h i p  e n c o m p a s s e s
r e p r e s e n t a t i v e s  of b o t h  l a r g e  a n d  s m a l l  b u s i n e s s ,
g o v e r n m e n t ,  c o n s u m e r s ,  a c a d e m i a ,  m a s s  m e d i a ,  l a b o u r  a n d  
l oc al  i n t e r e s t  g r o u p s .  T h e  r o l e  of t h e s e  c o u n c i l s ,  and , 
in p a r t i c u l a r ,  t h e  I n d u s t r i a l  S t r u c t u r e  C o u n c i l  is to 
d e l i b e r a t e  o n  f u t u r e  i n d u s t r i a l  p o l i c y .  T h e s e  
d e l i b e r a t i o n s ,  w h i c h  a r e  p u b l i s h e d  a n d  m a d e  w i d e l y
a v a i l a b l e ,  a r e  k n o w n  a s  ’ v i s i o n s ’ . V i s i o n s  a r e  
s u g g e s t i o n s  r a t h e r  t h a n  r e c o m m e n d a t i o n s .  H o w e v e r ,  t h e y  
p l a y  a n  i m p o r t a n t  r o l e  in J a p a n e s e  i n d u s t r i a l  p o l i c y .  
O z a k i  w r o t e :

V i s i o n - m a k i n g  is t h e  J a p a n e s e  v e r s i o n  of i n d i c a t i v e  
e c o n o m i c  p l a n n i n g ,  i n t e n d e d  to  b u i l d  a c o n s e n s u s  
a m o n g  a l l  s e g m e n t s  of s o c i e t y  c o n c e r n i n g  t h e
c o u n t r y ’ s i n d u s t r i a l  s t r u c t u r e ,  to e n s u r e  c o n t i n u i t y
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a n d  s t a b i l i t y  of i n d u s t r i a l  p o l i c y ,  to  p r o v i d e  
i n f o r m a t i o n  u s e f u l  f or f i r m s ’ l o n g  t e r m  s t r a t e g i c  
p l a n n i n g ,  a n d  to c o n t r i b u t e  to t h e  o p t i m a l  
a l l o c a t i o n  of r e s o u r c e s  f o r  t h e  g o o d  of 
e v e r y o n e . 7 5

A s u c c e s s f u l  i n d u s t r i a l  p o l i c y  d o e s  n o t  r e q u i r e  a 
g r e a t  n u m b e r  of a d m i n i s t r a t o r s .  R a t h e r ,  it is t h e  q u a l i t y  
of t h e  i n d i v i d u a l s  t h a t  a r e  i m p o r t a n t .  M I T l ’ s t o t a l  
s t a f f  is o n l y ,  a p p r o x i m a t e l y ,  2 , 5 0 0 .  O z a k i  s t r e s s e d  t h e  
c o m p e t e n c e  of t h e  o f f i c i a l s  w i t h i n  M I T I  a s  a m a j o r  f a c t o r  
in t h e  s u c c e s s  of J a p a n e s e  i n d u s t r i a l  p o l i c y . 74

I n d u s t r i a l  p o l i c y  d o e s  e x i s t  w i t h i n  t h e  EC. It 
f u n c t i o n s ,  h o w e v e r , -  in j u s t  a  f e w  a r e a s ,  f o r  e x a m p l e ,  
s h i p b u i l d i n g ,  a n d  o n l y  as  a f o r m  of c r i s i s  c o n t r o l .  T h e r e  
is n o  c o m p r e h e n s i v e  i n d u s t r i a l  p o l i c y  w i t h  e i t h e r  a m a c r o  
a i m  or  a  s e r i e s  of m i c r o  a i m s .  W h a t  w o u l d  c o n s t i t u t e  a 
f u l l y  d e v e l o p e d  C o m m u n i t y  i n d u s t r i a l  p o l i c y  w i t h  a m a c r o  
a i m  c a n  o n l y  b e  s p e c u l a t e d  u p o n .  T h e  m a c r o  o b j e c t i v e  for 
i n d u s t r i a l  p o l i c y  m i g h t  b e  t h e  p r o m o t i o n  of h a r m o n i o u s  
a n d  e f f i c i e n t  i n d u s t r i a l  d e v e l o p m e n t .  A s  to its
p r o g r a m m e s ,  t h e  1 9 7 0  C o m m u n i t y  d o c u m e n t ,  T h e  C o m m u n i t y ’ s 
I n d u s t r i a l  P o l i c y :  C o m m i s s i o n  M e m o r a n d u m  to t h e  C o u n c i l ,
h e r e i n a f t e r  r e f e r r e d  to a s  t h e  C o l o n n a  R e p o r t ,  p r o p o s e d  
f i v e  m a j o r  g u i d e l i n e s :  t h e  c o m p l e t i o n  of t h e  s i n g l e
m a r k e t ;  u n i f i c a t i o n  of t h e  lega l,  f i s c a l  a n d  f i n a n c i a l  
f r a m e w o r k ;  r e s t r u c t u r i n g  of f i r m s ;  m e a s u r e s  t o  o r g a n i s e  
c h a n g e  o r a d a p t a t i o n ;  e x t e n s i o n  of C o m m u n i t y  s o l i d a r i t y  
in m a t t e r s  of e x t e r n a l  r e l a t i o n s . 77

I n d u s t r i a l  p o l i c y  h a s  b e e n  a r e l a t i v e l y  u n d e v e l o p e d  
a r e a  of C o m m u n i t y  law a n d  p r a c t i c e .  T h e r e  a r e  f o u r
r e a s o n s  f o r  t h i s  s t a t e  of a f f a i r s .  T h e s e  a re , t h e
t e c h n i c a l  d i f f i c u l t i e s  i n h e r e n t  w i t h i n  t h e  c o n c e p t
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i t s e l f ,  t h e  a b s e n c e  of a b a s e  w i t h i n  t r e a t y  law, the  
p o l i t i c a l  o p p o s i t i o n  to a C o m m u n i t y  i n d u s t r i a l  p o l i c y  
f r o m  M e m b e r  S t a t e s ,  a n d  t h e  i n h e r e n t  c o n f l i c t s  b e t w e e n  
i n d u s t r i a l  a n d  c o m p e t i t i o n  p o l i c y  a n d  t h e i r  r e s p e c t i v e  
d i r e c t o r a t e s .

E v e n  a t  t h e  level of t h e  s t a t e ,  i n d u s t r i a l  p o l i c y  is 
b y  n o  m e a n s  a  f u l l y  d e v e l o p e d  c o n c e p t .  U e n o  i n d i c a t e d  
t h a t  t h e  c r e a t i o n  of a s u c c e s s f u l  p o l i c y  m e a n t  d e v e l o p i n g  
s o m e t h i n g  s p e c i f i c a l l y  t a i l o r e d  to  t h e  e n d  u s e r .  A t  t he  
s t a t e  l e ve l ,  f e w  n a t i o n s  a p p e a r  t o h a v e  s u c c e e d e d  in 
a c h i e v i n g  t h i s  o b j e c t i v e ,  t h e  J a p a n e s e  of c o u r s e  b e i n g  
a m o n g  t h e  o b v i o u s  e x c e p t i o n s . 78 T h e  t a s k  f a c i n g  t h e  E C  is 
e v e n  m o r e  d e m a n d i n g  - a n  i n d u s t r i a l  p o l i c y  t a i l o r e d  to 
m e e t  t h e  n e e d s  of a n  e c o n o m i c  u n i o n  w h o s e  m e m b e r s h i p  
s t e a d i l y  i n c r e a s e d ,  e a c h  a c c e s s i o n  r e q u i r i n g  c o m p l e x  n e w  
f a c t o r s  t o  b e  t a k e n  i n t o  a c c o u n t .  F u r t h e r ,  n o t  al l  t h e  
M e m b e r  S t a t e s  a r e  a t  t h e  s a m e  s t a g e  of  i n d u s t r i a l  
d e v e 1o p m e n t .

T h e  T r e a t y  of R o m e  d o e s  n o t  d e a l  w i t h  i n d u s t r i a l  
p o l i c y .  A s  S w a n n  s t a t e d ,  "... t h e  r e a d e r  w i l l  s e a r c h  t h e  
R o m e  T r e a t y  in v a i n  to f i n d  p r o v i s i o n s  w h i c h  c a l l  for, 
a n d  p r o v i d e  t h e  j u r i d i c a l  b a s i s  of, a  C o m m u n i t y  
i n d u s t r i a l  p o l i c y . " 79 B y  c o n t r a s t  c o m p e t i t i o n  p o l i c y  is 
w e l l  p r o v i d e d  for. N o n e t h e l e s s ,  a n  i n d u s t r i a l  p o l i c y  
c o u l d  s t i l l  h a v e  b e e n  c r e a t e d .  L a c k  of a t r e a t y  b a s e, 
h o w e v e r ,  is a m a j o r  f a c t o r  to b e  t a k e n  i n t o  a c c o u n t  in 
t h a t  it h a s  u n d o u b t e d l y  d e l a y e d  t h e  e s t a b l i s h m e n t  a n d  
d e v e l o p m e n t  of s u c h  a p o l i c y .

T h e  a b s e n c e  of T r e a t y  p r o v i s i o n s  m e a n t  t h a t  no 
C o m m i s s i o n  d i r e c t o r a t e  e x i s t e d  to d e v e l o p  a n d  p r o m o t e  
i n d u s t r i a l  p o l i c y  u n t i l  1 9 6 7  w h e n  D G  III w a s  c r e a t e d .  
F u r t h e r ,  it is q u e s t i o n e d  if D G  III h a s,  a s  y e t,  b e e n
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g i v e n  t h e  e c o n o m i c  a n d  h u m a n  r e s o u r c e s  r e q u i r e d  t o
c r e a t e  a n d  a d m i n i s t e r  a n  i n d u s t r i a l  p o l i c y .  W i t h  a ll  d u e
r e s p e c t ,  D G  III is n o t  M I T I .  H a d  t h e  n e e d  f o r  a n  
i n d u s t r i a l  p o l i c y  b e e n  r e c o g n i s e d  in t h e  T r e a t y  of R o m e  
t h i s  s i t u a t i o n  m i g h t  n o t  h a v e  a r i s e n . 80

T h e  o p p o s i t i o n  of M e m b e r  S t a t e s  is p r o b a b l y  t h e
m a j o r  f a c t o r  i n t h e  f a i l u r e  of i n d u s t r i a l  p o l i c y  to t a k e  
r o o t  a t  t h e  s u p r a n a t i o n a l  leve l.  S o m e  M e m b e r  S t a t e s  s e e  a 
C o m m u n i t y  i n d u s t r i a l  p o l i c y  a s  r e s u l t i n g  in t h e  l os s  of
i m p o r t a n t  s o v e r e i g n  p o w e r s .  E q u a l l y ,  t h e y  h a v e  f o r e s e e n
l i t t l e  c o m p e n s a t i o n  f o r  p u r s u i n g  s u c h  r a d i c a l  a c t i o n  a s  
t h e  c r e a t i o n  o f a n  i n d u s t r i a l  p o l i c y ,  in  t h e  f o r m  of
e c o n o m i c  b e n e f i t s .  A s  H o d g e s  w r o t e ,  " T h e  f a i l u r e  to
d e v e l o p  a  c o m p r e h e n s i v e  p o l i c y  f o r  i n d u s t r i a l  d e v e l o p m e n t  
a t  t h e  C o m m u n i t y  lev el  c a n  b e s t  b e  e x p l a i n e d  b y  t h e
a b s e n c e  of a  c o n s e n s u s  a m o n g  m e m b e r  g o v e r n m e n t s  t h a t  s u c h  
a n  a p p r o a c h  w o u l d  b r i n g  t h e m  t a n g i b l e  b e n e f i t s  t h a t  w o u l d  
o t h e r w i s e  b e  u n o b t a i n a b l e . " 81 U n t i l  t h e  1 9 9 0 s ,  o n l y
F r a n c e  h a d  m a d e  p r o p o s a l s  fo r  a  E u r o p e a n  i n d u s t r i a l
p o l i c y  in a  M e m o r a n d u m  p r e s e n t e d  to t h e  E u r o p e a n  C o u n c i l  
in 1 9 8 3 . 82

N o  c o u n t e r w e  i g h t  to t h i s  o p p o s i t i o n  to a n  i n d u s t r i a l  
p o l i c y  f r o m  t h e s e  M e m b e r  S t a t e s  h a s  b e e n  p r o v i d e d  b y  
i n t e r e s t  g r o u p s . 83 D G  III w a s  t h e r e f o r e  a l m o s t  i s o l a t e d
in its p o s i t i o n  a s  t h e  c h a m p i o n  of i n d u s t r i a l  p o l i c y .
H o d g e s  c o m m e n t e d  on, "... t h e  a b s e n c e  of a n y  p o w e r f u l
a l l i e s  f o r  a  c a m p a i g n  to i n t r o d u c e  a c o m p r e h e n s i v e
b l u e p r i n t  f o r  i n d u s t r i a l  d e v e l o p m e n t  in t h e  C o m m u n i t y . " 84

A c o n s e q u e n c e  of p e r e n n i a l  M e m b e r  S t a t e  o p p o s i t i o n
to i n d u s t r i a l  p o l i c y  is t h a t  D G  III h a s  b e e n  i n h i b i t e d  
f r o m  e v e r  d e v e l o p i n g  a n  e x p l i c i t  f o r m u l a t i o n  f o r  a n
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e x t e n s i v e  i n d u s t r i a l  p o l i c y . e= F o r  e x a m p l e ,  of all t h e  
v a r i o u s  d o c u m e n t s  p r o d u c e d  o n  i n d u s t r i a l  p o l i c y  b y  D G 
III, t h e  C o l o n n a  R e p o r t  is t h e  m o s t  c o m p l e t e . 86 Y e t  e v e n  
t h i s  t e x t  l e a v e s  m u c h  to b e  d e s i r e d  w i t h  r e g a r d  to 
c l a r i t y  of e x p o s i t i o n  a s  to t h e  c o n t e n t s ,  a i m s  a n d  
m e t h o d s  of a  C o m m u n i t y  i n d u s t r i a l  p o l i c y .

S o m e  t h e o r i e s  of i n d u s t r i a l  p o l i c y  c l a s s  c o m p e t i t i o n  
p o l i c y  a s  a  p r o g r a m m e  w i t h i n  i n d u s t r i a l  p o l i c y .  A s t u d y  
of C o m m u n i  t y  p r a c t i c e ,  h o w e v e r ,  r e v e a l s  t h a t  c o m p e t i t i o n  
a n d  i n d u s t r i a l  p o l i c i e s  a r e  i n d e p e n d e n t  a n d  c o m p e t i n g  
p o l i c i e s .  H o d g e s  w r o t e  t h a t :

T h e  p r e l i m i n a r y  d i s c u s s i o n s  of t h e  C o l o n n a  R e p o r t  in 
C O R E P E R  m a d e  it c l e a r  t h a t  t h e  d e b a t e  o n  i n d u s t r i a l  
p o l i c y  w a s  s h a p i n g  u p  to a g e n e r a l  d i s a g r e e m e n t  on 
t h e  f u n d a m e n t a l  e c o n o m i c  p h i l o s o p h y  u n d e r p i n n i n g  
e c o n o m i c  u n i o n .  In p a r t i c u l a r  t h e r e  w a s  a  c l a s h  
b e t w e e n  t h e  l i b e r a l  p h i l o s o p h y  of  m a r k e t  e c o n o m y  
b a s e d  o n  c o m p e t i t i o n  ... a n d  t h e  p r e d i l e c t i o n  f or  
d i r e c t  i n t e r v e n t i o n  a n d  p l a n n i n g . 87

H e  a l s o  o b s e r v e d  t h a t  w h i l e  D G  III w a s , b y  d i n t  of t h e  
C o l o n n a  R e p o r t ,  a p p r o v i n g  C o m m u n i t y - w i d e  i n d u s t r i a l  
c o n c e n t r a t i o n ,  D G  IV w a s  a t t e m p t i n g  t o b r i n g  m e r g e r s  
u n d e r  c l o s e r  c o n t r o l .

T h i s  d i s a g r e e m e n t  b e t w e e n  t h e  d i r e c t o r a t e s  is s t i l l  
e x t a n t  a t  t h e  p r e s e n t  t i m e .  T h e  p r e v i o u s  s e c t i o n  s h o w e d  
t h a t  D G  IV is c o m m i t t e d  to a n  a c t i v e  c o m p e t i t i o n  p o l i c y .  
T h e  1 9 8 7  C o m m i s s i o n  D o c u m e n t  o n  I m p r o v i n g  C o m p e t i t i v e n e s s  
a n d  I n d u s t r i a l  S t r u c t u r e s  in t h e  C o m m u n i t y  n o t e d  t h a t  
J a p a n e s e  i n d u s t r i a l  a d v a n t a g e  w as,  in l a r g e  p a r t ,  d u e  to 
it s  e x c e p t i o n a l l y  h i g h  le ve l of c o n c e n t r a t i o n . 88

It c a n  b e  a r g u e d  t h a t  t h e  f u t u r e  of t h e  EC, t h o u g h ,
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d o e s  lie w i t h  i n d u s t r i a l  p o l i c y .  It is s u g g e s t e d  t h a t  
M e m b e r  S t a t e s  w i l l  n o t  b e a b l e  to d e r i v e  t h e  f u l l  
b e n e f i t s  f r o m  e m p l o y m e n t  of i n d i v i d u a l  i n d u s t r i a l  
p o l i c i e s .  P a r a d o x i c a l l y ,  t h i s  is in p a r t  d u e  to t h e  f a c t  
t h a t  e a c h  s t a t e  is a m e m b e r  of t h e  C o m m u n i t y  a n d  t h u s  is 
l i m i t e d  in i t s  f r e e d o m  of i n d i v i d u a l  e c o n o m i c  a c t i o n .  T h e
m o s t  l o g i c a l  s o l u t i o n ,  t h e r e f o r e ,  h o w e v e r  d i f f i c u l t  it
m a y  b e , is t o  f o r m u l a t e  a n  i n d u s t r i a l  s t r a t e g y  a t  t h e  
C o m m u n i t y  l e v e l .

T h e  1 9 9 2  p r o j e c t  s h o u l d  t h e r e f o r e  b e  a i d e d  in t h e  
r e a l i s a t i o n  o f  i t s  a i m s  b y  t h e  C o m m u n i t y  d e v i s i n g  a n
i n d u s t r i a l  p o l i c y  p r o g r a m m e  r e l a t i n g  s p e c i f i c a l l y  to 
m e r g e r .  In e s s e n c e ,  t h i s  p o l i c y  s h o u l d  p r o v i d e  f o r  m e r g e r  
to b e  g o v e r n e d  b y  i n d u s t r i a l  p o l i c y  c r i t e r i a  a s  w e l l  a s  
c o m p e t i t i o n  c r i t e r i a .  T h i s  is in o r d e r  t o a l l o w  f i r m s  to 
f i g h t  f o r e i g n  c o m p e t i t i o n  b y  t a k i n g  a d v a n t a g e s  of 
e c o n o m i e s  of s c a l e .  S u c h  a m e r g e r  p o l i c y  w o u l d  a l s o  b e
c o n c u r r e n t  w i t h  t h e  a v o w e d  o b j e c t i v e s  of t h e  C o m m i s s i o n .  
A s  B e g g  o b s e r v e d ,  " I t  is w o r t h  n o t i n g  t h a t  o n e  of t h e  
E u r o p e a n  C o m m i s s i o n ’ s o b j e c t i v e s  in e s t a b l i s h i n g  t h e  
s i n g l e  m a r k e t  is to f a c i l i t a t e  t h e  d e v e l o p m e n t  of p a n -  
E u r o p e a n  c o m p a n i e s  w h i c h  w i l l  b e  b e t t e r  p l a c e d  to c o m p e t e  
w i t h  l a r g e  J a p a n e s e  a n d  A m e r i c a n  r i v a l s  p e r c e i v e d  to  h a v e  
a c h i e v e d  d o m i n a n t  p o s i t i o n s  in m a n y  s e c t o r s . " B 9

A s  r e g a r d s  t h e  n e e d  f o r  m e r g e r  p o l i c y  to  t a k e  
a c c o u n t  of i n d u s t r i a l  c r i t e r i a ,  t h e  m a j o r  a r g u m e n t  
r e v o l v e s  a r o u n d  t h e  k e y  q u e s t i o n  of m a r k e t s  a n d  
e f f i c i e n c y .  If e f f i c i e n c y  g a i n s  a r e  r e a l i s a b l e  o n  a 
E u r o p e a n  s c a l e  b o t h  in n i c h e  m a r k e t s  a n d  in t h e  w i d e r  
E u r o p e a n  m a r k e t s  t h e n  m e r g e r  c o n s i d e r a t i o n s  o u g h t  to 
i n c l u d e  i n d u s t r i a l  p o l i c y  n e e d s  in o r d e r  to r e a l i s e  t h e s e  
g a  i n s .9 0
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T h e  c a s e  a g a i n s t  h a v i n g  a C o m m u n i t y  m e r g e r  p o l i c y  
t h a t  t a k e s  a c c o u n t  of i n d u s t r i a l  c r i t e r i a  h a s  m a n y  
a d h e r e n t s .  It r e s t s  p r i m a r i l y  o n  t h e  s u p p o s i t i o n  t h a t  
t h e r e  is n o  c l a i m  to be m a d e  f o r  t h e  e x i s t e n c e ,  e v e n  
a f t e r  19 92 , of m a n y  p a n - E u r o p e a n  m a r k e t s .  T h e  c l a i m  h e r e  
is t h a t ,  d e s p i t e  t h e  l egal f a c t  of a s i n g l e  E u r o p e a n  
m a r k e t ,  lo ca l p r e f e r e n c e s  w i l l  r e s u l t  in t h e  c o n t i n u a n c e  
of a s e r i e s  of n i c h e  m a r k e t s .  It a l s o  a s s u m e s  t h a t  n o  
e f f i c i e n c y  g a i n s  o n  t h e  E u r o p e a n  s c a l e  a r e  p o s s i b l e  in 
t h e s e  n i c h e  m a r k e t s .

F o r  e x a m p l e ,  G e r o s k i  h a s  w r i t t e n ,  " I t  is a l s o  m o r e  
t h a n  c l e a r  t h a t  t a s t e s  a r e  n o t  h o m o g e n e o u s  a c r o s s  E u r o p e ,  
a n d  t h a t  t h e  w i d e  d i v e r s i t y  of p r e f e r e n c e s  t h a t  e x i s t s  
m e a n s  t h a t  t h e  i n t e r n a l  E u r o p e a n  m a r k e t  w i l l  n e v e r  b e  
m o r e  t h a n  a c o l l e c t i o n  of d i s t i n c t  m a r k e t  n i c h e s . " 91 
M e s d a g  h a s  s t a t e d ,  " T h e  m a i n  t h r u s t  of m a r k e t i n g  ... w i l l  
n e e d  t o  c o n t i n u e  to g e a r  i t s e l f  t o 3 2 0 m  d i f f e r e n t  p e o p l e ,  
e a c h  w i t h  i ts  o w n  q u i r k s  a n d  f o i b l e s ,  m o s t  w i t h  
i n c r e a s i n g  w e a l t h ,  i n d e p e n d e n c e  a n d  c h o o s i n e s s . " 9 2 K a y  of 
t h e  L o n d o n  B u s i n e s s  S c h o o l  h a s  d e s c r i b e d  t h e  i d e a  of a 
s i n g l e  m a r k e t  of 3 2 0  m i l l i o n  p e o p l e  a s  a  c l i c h e .  He  
w r o t e ,  " T h e  c l i c h e  is d a n g e r o u s  b e c a u s e  it i n v i t e s  p e o p l e  
to b e l i e v e  t h a t  t h e  E u r o p e a n  m a r k e t  w i l l  b e  m o r e  
h o m o g e n e o u s  a f t e r  1 9 9 2  t h a n  it is n o w  . . . " 9 3

It is n o t  d i s p u t e d  t h a t  t h e r e  a r e  n i c h e  m a r k e t s  a n d  
t h a t  s u c h  m a r k e t s  w i l l  c o n t i n u e  to  e x i s t  e v e n  a f t e r  
1 9 9 2 .  H o w e v e r ,  e c o n o m i e s  of s c a l e  a r e  p o s s i b l e  e v e n  in 
s u c h  m a r k e t s . 94 T h e s e  m a y  be a c h i e v e d  p r i m a r i l y  b y  
v e r t i c a l  r a t h e r  t h a n  h o r i z o n t a l  i n t e g r a t i o n  - w h e r e  a 
f i r m  s e e k s  e f f i c i e n c i e s  b y  m o v i n g  u p  or  d o w n  t h e  c h a i n  of 
s u p p l i e r s  p r o d u c i n g  i t e m s  t h a t  c o n t r i b u t e  to t h e  e n d  
p r o d u c t .  T h i s  w a s  t h e  c e n t r a l  t h e m e  of a n  a r t i c l e  b y  
L o r e n z .  H e  w r o t e ,  " A s  a f e w  p i o n e e r s  of p a n - E u r o p e a n
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a c q u i s i t i o n s  ... h a v e  d e m o n s t r a t e d  o v e r  t h e  p a s t  f e w
y e a r s ,  c o n s i d e r a b l e  s c a l e  b e n e f i t s  c a n  b e  a c h i e v e d  h i g h e r  
u p  t h e  v a l u e - a d d e d  c h a i n ,  in t h e  p r o d u c t i o n  a n d  s o u r c i n g  
of s t a n d a r d  c o m p o n e n t s  a n d  s u b - a s s e m b l i e s . 5

F u r t h e r ,  it is a l s o  p o s s i b l e  to p r o m o t e  e f f i c i e n c y
g a i n s  in n i c h e  m a r k e t s  e v e n  a t  t h e  e n d  p r o d u c t  l e v el .
T h i s  is a c h i e v e d  b y  t h e  c r e a t i o n  of a c r o s s - b o r d e r
n e t w o r k  of s p e c i a l i s e d  f a c t o r i e s .  M e r g e r  is o n e  m e a n s  b y  
w h i c h  s u c h  f a c t o r i e s  c a n  b e  o b t a i n e d .  L o r e n z  n o t e d  t h a t  
t h i s  o u g h t  to  p r o d u c e  b e t t e r  e m p l o y e e  r e l a t i o n s ,  f e w e r  
s k i l l  s h o r t a g e s  a n d  l o w e r  i n d i r e c t  o v e r h e a d s .

A l s o ,  w i t h  r e g a r d  to n i c h e  m a r k e t s ,  in s o m e  
m a r k e t s ,  it is t h e  l a r g e  e f f i c i e n t  f i r m s  t h a t  a r e  b e s t  
p l a c e d  to  e x p l o i t  t h e m .  F o r  e x a m p l e ,  F e a s t  w r o t e  t h a t  
"... J a p a n ’ s w e l l - e s t a b l i s h e d  M e a n ' p r o d u c t i o n  a l l o w s  it 
to b u i l d  c a r s  in l o w e r  v o l u m e  a n d  s t i l l  r e m a i n  
p r o f i t a b l e .  J a p a n e s e  m a k e r s  a r e  t h u s  c a p a b l e  of p r o d u c i n g
n u m e r o u s  n i c h e  v e h i c l e s  - a n d  to r e n e w  t h e m  f r e q u e n t l y

6

M o r e o v e r ,  n o t  al l of  t h e  m a r k e t s  w i t h i n  t h e  
C o m m u n i t y  a r e  n i c h e  m a r k e t s .  T h e r e  c l e a r l y  e x i s t  m a n y  
l a r g e r  m a r k e t s .  It is c o n t e n d e d  t h a t  s t u d i e s  m a y  f a i l  to 
i d e n t i f y  s u c h  m a r k e t s  a d e q u a t e l y .  A s L o r e n z  s t a t e d ,  " T h e  
L o n d o n  B u s i n e s s  S c h o o l  c a t a l o g u e  of i n d u s t r i e s  in w h i c h  
f u r t h e r  s c a l e - b u i l d i n g  c a n  b e  j u s t i f i e d  is v e r y  s h o r t  
. . . " 9 7 T h e  c a t a l o g u e  w a s,  in h i s  o p i n i o n ,  u n r e a l i s t i c a l  ly 
s h o r t .

W h e r e  t h e r e  e x i s t  m a r k e t s  t h a t  a r e  p a n - E u r o p e a n  in 
s c a l e  t h e  n e e d  f o r  s u p r a n a t i o n a l  i n d u s t r i a l  p o l i c y  
c o n s i d e r a t i o n s  in r e s p e c t  of m e r g e r s  is e v e n  c l e a r e r .  T h e  
I n d u s t r i a l  B a n k  of J a p a n ,  in a c o m p r e h e n s i v e  s t u d y  of
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E u r o p e a n  m a r k e t s ,  b e l i e v e d  t h a t  a m a j o r  c a u s e  of E u r o p e a n  
i n d u s t r i a l  w e a k n e s s  w a s  d u e  to u n c o o r d i n a t e d  n a t i o n a l  
p o l i c i e s  a s  r e g a r d s  f i r m s  in k e y  i n d u s t r i e s .  T h e  
’ I n d u s t r i a l  B a n k  of J a p a n  R e v i e w , * in it s  s e c t i o n  o n  
’ I n d u s t r i a l  P o l i c i e s , ’ s t a t e d :

M o s t  c o u n t r i e s  of t h e  E C  h a v e  b e e n  k e e n  o n  n u r t u r i n g  
a t  l e a s t  o n e  c o m p a n y  in e a c h  of t h e  k e y  i n d u s t r i e s ,  
e v e n  u t i l i z i n g  p r o t e c t i o n i s m .  T h e  p o l i c y  of ’ o n e  
c o m p a n y  in o n e  c o u n t r y ’ led to m o n o p o l i s t i c  m a r k e t  
s t r u c t u r e s ,  k i l l i n g  m a r k e t  f o r c e s  in  a  c o u n t r y ,  
w h i l e  l e a d i n g  to a n  o v e r c r o w d i n g  of c o m p a n i e s  in 
t h e  C o m m u n i t y .  T h i s  h a s  r e s u l t e d  in s e g m e n t e d  
m a r k e t s  in t h e  EC, w h e r e  e c o n o m y  of s c a l e  is n o t  
a c h  i e v e d .9 B

I n d u s t r i a l  p o l i c y  c o n s i d e r a t i o n s  c o u l d  b e  a v i t a l  
i n g r e d i e n t  in o v e r c o m i n g  t h i s  h a n d i c a p .  C e c c h i n i ,  n o t i n g  
m e r g e r  a s  a m e t h o d  of e x t e r n a l  r e s t r u c t u r i n g ,  s t a t e d  t h a t  
" S u c h  o p e r a t i o n s  c a n  h e l p  c o m p a n i e s  a t t a i n  a t r u l y  
E u r o p e a n  d i m e n s i o n  a n d  t h u s  e s c a p e  f r o m  t h e  n a r r o w  l o g i c  
of t h e  ’n a t i o n a l  c h a m p i o n ’ . " 99

If t h i s  a n a l y s i s  is c o r r e c t  t h e n  it is c l e a r  t h a t  
m e r g e r  is a  n e c e s s i t y  f o r  m a n y  E u r o p e a n  f i r m s .  If so, a 
c o h e r e n t  E u r o p e a n  i n d u s t r i a l  p o l i c y  s h o u l d  b e  in p l a c e  to 
o v e r s e e  a n d  c o o r d i n a t e  s u c h  v e n t u r e s .  A t  w o r s t ,  t h e  
a c t u a l  m e r g e r s  t h e m s e l v e s  s h o u l d  b e  d e c i d e d  o n  i n d u s t r i a l  
a s  w e l l  a s  c o m p e t i t i o n  g r o u n d s .

1 9 9 2  n o t w i t h s t a n d i n g ,  n i c h e  m a r k e t s  a r e  c o n t i n u a l l y  
b e c o m i n g  m o r e  p a n - E u r o p e a n .  T h e  c r e a t i o n  of t h e  C o m m u n i t y  
i t s e l f ,  s c i e n t i f i c  i m p r o v e m e n t s  in a l l f o r m s  of 
c o m m u n i c a t i o n s  t e c h n o l o g y  a n d  t h e  i n c r e a s e  in i n c o m e s  of 
E u r o p e a n s  h a v e  r e s u l t e d  in g r e a t e r  m o b i l i t y  b o t h  o f t h e  
E u r o p e a n  p e o p l e s  a n d  t h e i r  p r o d u c t s .  W h i l s t  it w o u l d  b e 
a n  e x a g g e r a t i o n  to c l a i m  t h a t  t h e  M e m b e r  S t a t e s  a r e
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l o s i n g  t h e i r  i n d i v i d u a 1 i d e n t i t i e s  a n d  c h a r a c t e r i s t i c s ,  a 
d e g r e e  of E u r o p e a n i s a t i o n  is g r a d u a l l y  b u t  i n e x o r a b l y  
t a k i n g  p l a c e .

T o  b e l i e v e  t h a t  1 9 9 2  w i l l  n o t  a c c e l e r a t e  t h e  
c r e a t i o n  of m o r e  p a n - E u r o p e a n  m a r k e t s  is to u n d e r e s t i m a t e  
t h e  p o w e r  of t h e  e c o n o m i c  f o r c e s  t h a t  t h e  p r o g r a m m e  h a s  
u n l e a s h e d .  1 9 9 2  is n o t  o n l y  a b o u t  t h e  a c t i o n s  of t h e  
C o m m u n i t y ,  it is a b o u t  t h e  r e a c t i o n s  of i n d u s t r y .  199 2, 
a l o n g  w i t h  t h e  g e n e r a  1 u p s u r g e  in g l o b a I  c o m p e t i t i v e n e s s ,  
h a s  f u e l l e d  a  m e r g e r  w a v e .  T h e  r e o r g a n i s e d  i n d u s t r y  t h a t  
w i l l  c o m e  i n t o  b e i n g  a s  a r e s u l t  is d y n a m i c  e n o u g h  to 
b r e a c h  t h e  s t r u c t u r e  of n i c h e  m a r k e t s .

T h e  n e w l y  m e r g e d  f i r m s  m u s t  s e l l  t h e i r  p r o d u c t  in 
g r e a t e r  n u m b e r s  in o r d e r  to s u r v i v e .  I n d u s t r y  w i l l  
t h e r e f o r e  a t t e m p t  to c r e a t e  a n e w  m a r k e t  s t r u c t u r e  m o r e  
c o n d u c i v e  t o i ts  n e e d s  r a t h e r  t h a n  c o n t i n u e  to  s e r v e  t h e  
p r e s e n t  n i c h e  m a r k e t s . 100 W h a t  m i g h t  h a p p e n  is t h a t  
i n d u s t r y  a n d  t h e  c o n s u m e r  m a y  c o n f r o n t  e a c h  o t h e r  in 
b a t t l e .  In s u c h  a c o n f r o n t a t i o n  t h e  o d d s  a r e  in f a v o u r  of 
i n d u s t r y .  W h i l e  t h i s  u n d e r s t a n d i n g  is a t  v a r i a n c e  w i t h  
c o n v e n t i o n a l  e c o n o m i c  t h e o r y ,  w h i c h  h o l d s  t h a t  t h e
c u s t o m e r  is k i n g  a n d  t h a t  i n d u s t r y  e x i s t s  to p r o v i d e  t h a t  
w h i c h  t h e  c u s t o m e r  d e s i r e s ,  G a l b r a i t h  h a s  a r g u e d
c o n v i n c i n g l y  t h a t  t h e  t r u e  s i t u a t i o n  is t h a t  i n d u s t r y  h a s  
p o w e r  o v e r  t h e  m a r k e t . 101

A f i n a l  g r o u n d  f o r  u s i n g  i n d u s t r i a l  p o l i c y  c r i t e r i a
fo r m e r g e r  r e l a t e s  d i r e c t l y  to t h e  t h r e a t  of f o r e i g n  
c o m p e t i t i o n .  E v e r y  m e r g e r  b e t w e e n  E u r o p e a n  f i r m s  m e a n s  
t h a t  t h e  t a r g e t  f i r m  h a s  s t a y e d  in E u r o p e a n  h a n d s .  T h i s ,  
is a n  a d m i t t e d  s t r a t e g y  of s o m e  E u r o p e a n  f i r m s .  D a w k i n s  
r e p o r t e d  t h a t  a m a j o r  E u r o p e a n  c a r  p a r t s  f i r m  s t a t e d  o n e
r e a s o n  for  it s a c q u i s i t i o n s  w a s  to l o c k  o u t  t h e
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J a p a n e s e , 102 G a r n e t t  n o t e d  t h a t  t h e  p u r c h a s e  of B e n a t i  b y  
F i a t  w a s  m a d e  in o r d e r  to a v o i d  t h a t  f i r m  f a l l i n g  to 
S u m i t o m o  of J a p a n . 103

C o n e  1 u s  i o n s . I n d u s t r i a l  p o l i c y  is a d m i t t e d  t o be  a n  
e x t r e m e l y  d i f f i c u l t  c o n c e p t ,  w i t h  r e g a r d  b o t h  to t h e o r y  
a n d  p r a c t i c e .  F u r t h e r ,  t h e  d i f f i c u l t i e s  a r e  e n h a n c e d  b y  
t h e  f a c t  t h a t  it is a n o t i o n  a t  o d d s  w i t h  t h e  f a v o u r e d  
p o l i c y  of w e s t e r n  d e m o c r a c i e s ,  t h a t  of c o m p e t i t i o n .  
N e v e r t h e l e s s ,  a s  s h o w n  b y t h e  J a p a n e s e  e x a m p l e ,  t h e  
e c o n o m i c  r e w a r d s  of c o r r e c t l y  a d a p t i n g  i n d u s t r i a l  p o l i c y  
t h e o r y  to t h e  n e e d s  of a s t a t e  or a n  i n s t i t u t i o n  a r e  
c o n s i d e r a b l e .  T h i s  s p e c i f i c  e x a m p l e  of t h e  s u c c e s s f u l  
i m p l e m e n t a t i o n  of i n d u s t r i a l  p o l i c y  is n e i t h e r  u n i q u e  
n o r  i m p o s s i b l e  to  r e p l i c a t e .

A s t u d y  of E C  p r a c t i c e  w i t h  r e g a r d  to i n d u s t r i a l  
p o l i c y  s h o w s  t h e  c o n c e p t  h a s  n ot, a s  ye t,  r e c e i v e d  a
p r o p e r  t r i a l .  A c o m p r e h e n s i v e  i n d u s t r i a l  p o l i c y  h a s  m a n y  
p o t e n t i a l  a d v a n t a g e s .  F o r  e x a m p l e ,  it c o u l d  e n h a n c e  
c o m p e t i t i o n  p o l i c y  b y  a i d i n g  i n t e g r a t i o n  a n d  h e l p i n g  to 
s t o p  a b u s e  of A r t i c l e s  9 2 - 4  of t h e  T r e a t y  of R o m e .  It
m a y  s t i l l  b e  a n  i d e a  a h e a d  of its t i m e  in t h a t  its
g e n e r a l  a p p l i c a t i o n  r e m a i n s  t o o  d e m a n d i n g  to r e a l i s e .  
N o n e t h e l e s s ,  a n  a r g u m e n t  c a n  b e a d v a n c e d  f o r  i n i t i a t i n g  a 
s p e c i f i c  m i c r o  p o l i c y  of u s i n g  i n d u s t r i a l  c r i t e r i a  a s
w e l l  a s  c o m p e t i t i o n  c r i t e r i a  f o r  r e g u l a t i n g  m e r g e r .
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5, M E R G E R  C O N T R O L  IN T H E  EC: A H I S T O R Y  O F  M E R G E R  P O L I C Y  
U N D E R  A R T I C L E S  85  A N D  8 6

T h e  T r e a t y  of R o m e  d o e s  n o t  c o n t a i n  a n y  p a r t i c u l a r  
r u l e s  c o n c e r n i n g  m e r g e r .  A d v o k a t e r n e  B r e d g a d e  3 e_t̂  a  1 ,
(A d v o k a t e r n e ), n o t e d  t h a t  t h e r e  w e r e  t h r e e  p o s s i b l e
r e a s o n s  a s  to w h y  t h i s  is t h e  c a s e . 1 T h e  F o u n d i n g  F a t h e r s  
of t h e  C o m m u n i t y  d e l i b e r a t e l y  o m i t t e d  it, u n w i t t i n g l y
o v e r l o o k e d  it, or i n t e n d e d  it to  b e  i m p l i c i t  w i t h i n  t h e  
p r o v i s i o n s  o n  c o m p e t i t i o n .

A t  t h e  t i m e  t h e  T r e a t y  of R o m e  w a s  w r i t t e n ,  m e r g e r
c o n t r o l  b y  t h e  s t a t e  w a s  n o t  a f e a t u r e  of t h e  e c o n o m i c
law of a n y  M e m b e r  S t a t e .  E v e n  in t h o s e  M e m b e r  S t a t e s  
w h i c h  n o w  e m p l o y  t h e  h i g h e s t  d e g r e e  of m e r g e r  c o n t r o l ,  
t h e  U n i t e d  K i n g d o m  a n d  G e r m a n y ,  t h e  r e l e v a n t  l e g i s l a t i o n  
d i d  n o t  b e g i n  t o a p p e a r  u n t i l  1 9 6 5  a n d  1 9 7 3
r e s p e c t i v e l y . 2 T h e s e  f a c t s  i n d i c a t e  t h a t  m e r g e r  c o n t r o l  
w a s  s i m p l y  o v e r l o o k e d  b y  t h e  F o u n d i n g  F a t h e r s  a s  it w a s  
n o t  w i t h i n  t h e  a m b i t  of M e m b e r  S t a t e  p r a c t i c e  a t  t h a t  
t i m e .

T h i s ,  h o w e v e r ,  is n o t  t h e  m o s t  l i k e l y  e x p l a n a t i o n  
fo r t h e  o m i s s i o n  of e x p l i c i t  m e r g e r  c o n t r o l s .  A n 
e x a m i n a t i o n  of t h e  t r a v a u x  p r e p a r a t o i r e s , t h e  T r e a t i e s  of 
t h e  C o m m u n i t i e s ,  r e l e v a n t  c o n t e m p o r a r y  d o c u m e n t s ,  a n d  
a c c o u n t s  b y  t h o s e  i n v o l v e d  in t h e  c r e a t i o n  of t h e  
C o m m u n i t i e s  a n d  b y  o t h e r  o b s e r v e r s ,  s u g g e s t  t h a t  m e r g e r ,  
a n d  its p o s s i b l e  e f f e c t s  o n  i n d u s t r y  w i t h i n  t h e  p r o p o s e d  
E EC, d i d  g i v e  r i s e  to d i s c u s s i o n  w i t h i n  t h e  c i r c l e s  of 
t h o s e  c o n c e r n e d  w i t h  it s  f o u n d a t i o n . 3 S i r  L e o n  B r i t t a n  
n o t e d  t h a t  "... e x a m i n a t i o n  of t h e  1 9 5 6  S p a a k  R e p o r t  d o e s  
i n d i c a t e  t h a t  t h e  p r o b l e m  of t h e  a n t i - c o m p e t i t i v e  

c o n s e q u e n c e s  of d o m i n a n t  p o s i t i o n s  a n d  m o n o p o l i s a t i o n  w a s  
n o t  i g n o r e d . " 4 F u r t h e r m o r e ,  t h e r e  is e x p l i c i t  p r o v i s i o n



in t h e  E C S C  T r e a t y  f o r  m e r g e r  so t h a t  it is u n l i k e l y  t h a t  
a d e c i s i o n  to i n c l u d e  a r e f e r e n c e  to m e r g e r s  w a s
o v e r  1o o k e d .

If so, t h e n  m e r g e r  c o n t r o l  w a s  e i t h e r  m e a n t  t o b e 
i m p l i c i t  w i t h i n  t h e  T r e a t y  of R o m e  or w a s  d e l i b e r a t e l y  
o m i t t e d .  A n  e x a m i n a t i o n  of t h e  r e l e v a n t  e v i d e n c e  p r o v i d e s  
n o  s u p p o r t  f o r  t h e  c o n t e n t i o n  t h a t  t h e  F o u n d i n g  F a t h e r s  
i n t e n d e d  m e r g e r  c o n t r o l  to b e  i m p l i c i t  w i t h i n  t h e  T r e a t y  
of R o m e .  In f a c t ,  a s t u d y  of t h e  a v a i l a b l e  d a t a  
i n d i c a t e s  t h a t  t h e  d e c a d e  in q u e s t i o n  w a s  a p e r i o d  w h e n  
t h e  p o t e n t i a l  b e n e f i t s  a r i s i n g  f r o m  m e r g e r  s e e m e d  
r e l a t i v e l y  d e s i r a b l e .  T h e  C o m m u n i t y  w a s  f o u n d e d  in a n  e r a  
w h e n  m e r g e r  w a s  s e e n  a s  s o m e t h i n g  to b e  p r o m o t e d  r a t h e r  
t h a n  d i s c o u r a g e d .  A s  A d v o k a t e r n e  w r o t e :

A t  t h e  t i m e  t h e  T r e a t y  w a s  d r a f t e d  t h e  p o l i t i c a l  a n d  
e c o n o m i c  p r i o r i t y  w a s  n o t  t h e  c o n t r o l  or r e s t r i c t i o n  
of c o n c e n t r a t i o n s  b u t  r a t h e r  t h e  r e v e r s e .  I n c r e a s e d  
c o n c e n t r a t i o n  b e t w e e n  u n d e r  t a k  i n g s  w a s  s e e n  a s  a 
p r o c e s s  t o  b e  e n c o u r a g e d  to b u i l d  u p  t h e  E u r o p e a n  
e c o n o m y  w h i c h  h a d  b e e n  r a v a g e d  b y  w a r  a n d  to p r o d u c e  
l a r g e  u n d e r t a k i n g s  c a p a b l e  of c o m p e t i n g  in w o r l d  
m a r k e t s . 8

If, t h e r e f o r e ,  t h e  F o u n d i n g  F a t h e r s  w e r e  a w a r e  of
m e r g e r  a s  a n  e c o n o m i c  f o r c e  a n d  t h e  c u r r e n t  of o p i n i o n  a t
t h e  t i m e  s e e m e d  to f a v o u r  m e r g e r  p r o m o t i o n ,  it a p p e a r s
u n l i k e l y  t h a t  r u l e s  r e s t r i c t i n g  m e r g e r  a c t i v i t y  w e r e
m e a n t  to b e  i m p l i c i t  in t h e  T r e a t y  of R o m e .  T h e  a b s e n c e  
of m e r g e r  c o n t r o l  t h u s  s e e m s  a d e l i b e r a t e  o m i s s i o n  o n  t h e  
p a r t  of t h e  F o u n d i n g  F a t h e r s  of t h e  C o m m u n i t y .  H o w e v e r ,  
t h i s  c a n n o t  b e  a s s e r t e d  t o o  d o g m a t i c a l l y ,  for, a s  S i r  
L e o n  B r i t t a n  h a s  o b s e r v e d ,  "... t h e  o r i g i n a l  i n t e n t  of 
t h e  a u t h o r s  of t h e  T r e a t y  is f r e q u e n t l y  u n k n o w n ,  b e c a u s e  
of t h e  p a u c i t y  o f g e n u i n e  t r a v a u x  p r e p a r a t o i r e s  . . . " 6
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T h e  d e b a t e  o n  m e r g e r  c o n t r o l  o r i g i n a t e s  f r o m  t h e  
1 9 6 6  M e m o r a n d u m  o n  t h e  C o n c e n t r a t i o n  of E n t e r p r i s e s  in 
t h e  C o m m o n  M a r k e t ,  h e r e i n a f t e r  r e f e r r e d  to a s  t h e  1 9 6 6  
M e m o r a n d u m .  In t h i s  it w a s  f e l t , b o t h  b y  t h e  C o m m i t t e e  
of E x p e r t s  a n d  b y  t h e  C o m m i s s i o n ,  t h a t  A r t i c l e  8 6  w a s , 
u n d e r  s p e c i f i c  c i r c u m s t a n c e s ,  a p p l i c a b l e  t o m e r g e r s . 7 

T h i s  M e m o r a n d u m  p a v e d  t h e  w a y  f o r  t h e  C o m m i s s i o n
e v e n t u a l l y  to t e s t  t h e  w a t e r s  b y  i s s u i n g  a  d e c i s i o n  o n  
m e r g e r .  T h i s  led to t h e  C o n t i n e n t a l  C a n  c a s e  w h i c h
r e l a t e d  d i r e c t l y  to t h e  i n t e r p r e t a t i o n  of A r t i c l e  8 6 . 8

A r t i c l e  8 6  C o n t i n e n t a l  C a n  is t h e  f o u n d a t i o n  u p o n  
w h i c h  t h e  g r e a t e r  p a r t  of C o m m u n i t y  m e r g e r  p o l i c y  w a s  
b u i l t .  As  s u c h ,  it d e s e r v e s  a d e t a i l e d  e x p o s i t i o n  a n d  
e x a m i n a t i o n .  T h e  C o n t i n e n t a l  C a n  C o m p a n y  I n c o r p o r a t e d ,  
( C o n t i n e n t a l  C a n )  of N e w  Y o r k  w a s  a  f i r m  m a n u f a c t u r i n g  
m e t a l  p a c k a g e s ,  p a c k a g i n g  m a t e r i a l s  b o t h  p a p e r  a n d  
p l a s t i c ,  a n d  m a c h i n e s  f o r  p r o d u c i n g  a n d  u s i n g  t h e s e  
p a c k a g e s .  D u r i n g  1 9 6 9  C o n t i n e n t a l  C a n  s t e a d i l y  i n c r e a s e d  
its s h a r e  in a W e s t  G e r m a n  c o m p a n y ,  S c h m a 1b a c h - L u b e c a -  
W e r k e  A G  (S LW ) to 8 5 . 8 %  of t h e  n o m i n a l  c a p i t a l .

In t h i s  s a m e  y e a r ,  C o n t i n e n t a l  C a n  c o n s i d e r e d
f o r m i n g  a E u r o p e a n  h o l d i n g  c o m p a n y  f o r  p a c k a g i n g .  T h e  
M e t a l  B o x  C o m p a n y  L i m i t e d  (MB), L o n d o n ,  w a s  to b e  its 
p a r t n e r  in t h e  v e n t u r e .  T h e  D u t c h  a n d  F r e n c h  l i c e n s e e s  of 
C o n t i n e n t a l  C a n ,  T h o m a s s e n  a n d  D r i j v e r - V e r b 1 i f a  N .V . 
( T D V ) a n d  J .J. C a r n a u d  F o r g e s  d e  B a s s e - I n d r e  ( C a r n a u d )  
w e r e  i n v i t e d  to p a r t i c i p a t e .  C a r n a u d  d e c l i n e d  t h e  
i n v i t a t i o n  b u t  T D V  a c c e p t e d  a n d  a n  a g r e e m e n t  w a s  s i g n e d  
b e t w e e n  C o n t i n e n t a l  C a n  a n d  T V D  in 1 9 7 0.

It w a s  a g r e e d  t h a t  C o n t i n e n t a l  C a n  w o u l d  s e t  up, in
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t he  U n i t e d  S t a t e s ,  a n e w  f i r m ,  E u r o p e m b a 1 lage, a n d  
t r a n s f e r  to t h a t  f i r m  its i n t e r e s t s  in SLW, C o n t i n e n t a l  
C a n  w o u l d  t h e n  i n d u c e  E u r o p e m b a 1 1 a g e  to m a k e  a n  o f f e r  f o r  
T V D  s h a r e s  to a ll T V D  s h a r e h o l d e r s ,  e x c e p t  M B a n d  
C a r n a u d .  T h i s  p l a n  w a s  s u b s e q u e n t l y  c a r r i e d  o u t  d u r i n g
t h e  e a r l y  m o n t h s  of 1 9 7 0.

In M a r c h  a n d  A p r i l  of 1 9 7 0 ,  t h e  C o m m i s s i o n  i n f o r m e d  
t h e  u n d e r t a k i n g s  c o n c e r n e d  a b o u t  t h e  p o s s i b l e  
i n c o m p a t i b i l i t y  of t h e  c o n t e m p l a t e d  t r a n s a c t i o n  w i t h  
A r t i c l e  8 6 . T h e  f i r m s  w e r e  a l s o  w a r n e d  a b o u t  t h e  p o s s i b l e  
legal a n d  f i n a n c i a l  c o n s e q u e n c e s  of t h e  m a t t e r .  M B  t h e n  
p o s t p o n e d  i ts  p r o p o s e d  a g r e e m e n t  w i t h  E u r o p e m b a 11 a g e .
E u r o p e m b a 1 1 a g e , h o w e v e r ,  p u r c h a s e d  all  T D V  s h a r e s  a n d
d e b e n t u r e s  o f f e r e d  u p  t o t h e  8 t h  A p r i l  1 9 7 0  b r i n g i n g  t h e  
i n i t i a l  s h a r e  of C o n t i n e n t a l  C a n  in T D V  u p  to 9 1 . 0 7 %

O n  9 t h  A p r i l  1 9 7 0,  t h e  C o m m i s s i o n  s t a r t e d  a 
p r o c e d u r e  a g a i n s t  C o n t i n e n t a l  C a n  a n d  it s s u b s i d i a r y
E u r o p e m b a 1 1 a g e  r e g a r d i n g  t h e  p u r c h a s e  b y  E u r o p e m b a 11 a g e  
of t h e  T D V  s h a r e s .  T h i s  w a s  in a p p l i c a t i o n  of A r t i c l e  3 
(1) of R e g u l a t i o n  1 7 / 6 2 .  O n  c o m p l e t i o n  of t h e  p r o c e d u r e  
t h e  C o m m i s s i o n  i s s u e d  a d e c i s i o n  u n d e r  A r t i c l e  8 6 .’ T h i s  
w a s  d o n e  o n  t h e  9 t h  of D e c e m b e r  1 9 7 1 . T h e  d e c i s i o n  f o u n d  
t h a t  C o n t i n e n t a l  C a n  h a d  a b u s e d  its  d o m i n a n t  p o s i t i o n  
o v e r  a s u b s t a n t i a l  p a r t  of t h e  C o m m o n  M a r k e t ,  h e l d  
t h r o u g h  it s  s u b s i d i a r y  S LW ,  b y  p u r c h a s i n g  t h r o u g h
E u r o p e m b a 1 I a g e  a p p r o x i m a t e l y  8 0 %  of t h e  s h a r e s  a n d
c o n v e r t i b l e  d e b e n t u r e s  of T D V .  In t h e  o p i n i o n  of t h e
C o m m i s s i o n ,  t h i s  p u r c h a s e  e f f e c t i v e l y  e l i m i n a t e d  
c o m p e t i t i o n  in t h e  m a r k e t  f o r  l i g h t  m e t a l  p a c k a g i n g  for 
p r e s e r v e d  m e a t ,  f i s h  a n d  C r u s t a c e a  a n d  in t h e  m a r k e t  for  
m e t a l  c a p s  f o r  g l a s s  ja rs .  C o n t i n e n t a l  C a n  w a s  t h e r e f o r e  
r e q u i r e d  to e n d  t h i s  i n f r i n g e m e n t  of A r t i c l e  8 6 .
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T h i s  d e c i s i o n  w a s  c o n t e s t e d  b y  E u r o p e m b a 1 1 a g e  a n d  
C o n t i n e n t a l  C a n  o n  s e v e r a l  p o i n t s  b e f o r e  t h e  C o u r t  of 
J u s t i c e .  T h e  m a j o r  p o i n t  of i n t e r e s t  in t h e  c a s e ,
h o w e v e r ,  w a s  t h e  a p p l i c a t i o n  of A r t i c l e  8 6  to a s p e c i f i c
f o r m  of m e r g e r  a c t i v i t y .  In p a r t i c u l a r ,  t w o  q u e s t i o n s  
r e q u i r e d  a n  a n s w e r .  C o u l d  A r t i c l e  8 6  b e  a p p l i e d  to m e r g e r
a t  a l l ?  If so, d i d  a m e r g e r ,  w h i c h  c a u s e d  a d o m i n a n t
p o s i t i o n  to b e  s t r e n g t h e n e d  b e y o n d  a c e r t a i n  p o i n t ,  in
i t s e l f  c o n s t i t u t e  a n  a b u s e  of t h a t  d o m i n a n t  p o s i t i o n
w i t h i n  t h e  m e a n i n g  of A r t i c l e  8 6 ?

T h e  f i r s t  q u e s t i o n  to b e  e x a m i n e d  w a s  o u t l i n e d  b y
t h e  A d v o c a t e  G e n e r a l  a s  f o l l o w s .  "... w e  a r e  f i r s t  of all 
c o n c e r n e d  w i t h  t h e  q u e s t i o n  of w h e t h e r  A r t i c l e  8 6  c a n  b e  
a p p l i e d  a t  all to p r o c e s s e s  of c o n c e n t r a t i o n . "  T h e  
A d v o c a t e  G e n e r a l  b e l i e v e d  t h a t  A r t i c l e  8 6  c o u l d  a p p l y  to 
m e r g e r s ,  a l b e i t  in a  s e v e r e l y  r e s t r i c t e d  f a s h i o n . 10 H e  
f e l t  t h a t  A r t i c l e  8 6  c o u l d  o n l y  t a k e  e f f e c t  w h e r e  a f i r m  
h a v i n g  a d o m i n a n t  p o s i t i o n  b r o u g h t  it s m a r k e t  p o w e r  i n t o  
p l a y  a n d  e x e r c i s e d  p r e s s u r e  o n  a c o m p e t i t o r ,  s o  a s  to 
f o r c e  t h a t  c o m p e t i t o r  to m e r g e  w i t h  t h e  d o m i n a n t  f i r m .

T h e  s e c o n d  q u e s t i o n  w a s  w h e t h e r  A r t i c l e  8 6  w a s  
a p p l i c a b l e  to t h e  p a r t i c u l a r  c a s e  b e f o r e  t h e  C o u r t .  T h e  
A d v o c a t e  G e n e r a l  b e l i e v e d  t h a t  t h i s  l a t t e r  q u e s t i o n  w a s  
t h e  s o l e  p o i n t  of c o n c e r n .  H e  f o r m u l a t e d  t h e  i s s u e  t h u s :

T h e  o n l y  q u e s t i o n  of i n t e r e s t  in t h e  p r e s e n t  
c a s e  ... is p u r e l y  w h e t h e r  A r t i c l e  8 6  a l s o  a p p l i e s  
if a n  u n d e r t a k i n g  in a d o m i n a n t  p o s i t i o n  o n  t h e  
m a r k e t ,  b y  m e a n s  of t h e  a c q u i s i t i o n  of a n o t h e r  
u n d e r  t a k  ing, r e i n f o r c e s  its p o s i t i o n  o n  t h e  m a r  k e t , 
to  s u c h  a n  e x t e n t  t h a t  ’ in p r a c t i c e ’ n o t h i n g  r e m a i n s  
in t h e  w a y  of c o m p e t i t i o n  of e c o n o m i c
s i gn  i f i c a n c e . 1 1
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B e f o r e  d e a l i n g  w i t h  t h e  f u n d a m e n t a l  q u e s t i o n  in t h e  

c a s e ,  t w o  p r e l i m i n a r y  i s s u e s  m a y  be  d i s p o s e d  of. It is 
c l e a r  t h a t  c i r c u m s t a n c e s  s u c h  a s  t h o s e  e n v i s a g e d  b y  t h e  
C o m m i s s i o n  w e r e  n o t  d i r e c t l y  c o v e r e d  b y  a n y  of t h e  f o u r  
i n s t a n c e s  o u t l i n e d  in A r t i c l e  8 6 , p a r a g r a p h  two. E v e n  a 
c u r s o r y  e x a m i n a t i o n  of t h e  i n s t a n c e s  of a b u s e  g i v e n  b y  
A r t i c l e  8 6  s h o w e d  t h a t  t h e  a n s w e r  m u s t  b e  n e g a t i v e .  It is 
e q u a l l y  c l e a r ,  h o w e v e r ,  t h a t  t h e  i n s t a n c e s  g i v e n  in 
A r t i c l e  8 6  a r e  n o t  e x h a u s t i v e .

T h e  A d v o c a t e  G e n e r a l  e x a m i n e d  t h e  f i r s t  p a r a g r a p h  of 
A r t i c l e  8 6  a n d  c o n c l u d e d  t h a t  t h e  a r t i c l e  c o u l d  b e  
a p p l i c a b l e  o n l y  u n d e r  s p e c i f i c  c o n d i t i o n s .  T h e s e  w e r e  
t ha t , "... t h e  p o s i t i o n  o n  t h e  m a r k e t  is u s e d  as  a n  
i n s t r u m e n t  a n d  is u s e d  in a n  o b j e c t i o n a b l e  m a n n e r ;  t h e s e  
c r i t e r i a  a r e  t h e r e f o r e  e s s e n t i a l  p r e r e q u i s i t e s  of 
a p p l i c a t i o n  of t h e  l a w . " 12 In o t h e r  w o r d s ,  t h e r e  m u s t  be 
a c a u s a  1 c o n n e c t  i o n  b e t w e e n  t h e  d o m i n a n t  p o s  i t i o n  a n d  its 
a b u s e .  As  t h e  f a c t u a l  c i r c u m s t a n c e s  w e r e  t h a t  C o n t i n e n t a l  
C a n  d i d  n o t  u s e  t h e  m a r k e t  s t r e n g t h  a c q u i r e d  t h r o u g h  S L W  
a s a n  i n s t r u m e n t  in c o n n e c t i o n  w i t h  t h e  a c q u i s i t i o n  of 
T D V  s h a r e s ,  t h e  A d v o c a t e  G e n e r a l  c o n c l u d e d  t h a t  A r t i c l e  
8 6  w a s  n o t  r e l e v a n t  to t h e  p r e s e n t  c a s e .

T h e  v i e w  of t h e  C o m m i s s i o n  o n  t h i s  k e y  q u e s t i o n  
d i f f e r e d  s u b s t a n t i a l l y  f r o m  t h a t  of t h e  A d v o c a t e  
G e n e r a l . 13 T h e  C o m m i s s i o n  c o n c e d e d  t h a t  m a r k e t  p o w e r  is 
of r e l e v a n c e  in e x a m p l e s  (a), (c), a n d  (d) of A r t i c l e  8 6 ,
Its r e l e v a n c e  to (b), h o w e v e r ,  w a s  a r g u a b l y  a p p r e c i a b l y  
less. T h i s  p r o v i s i o n  t r e a t s  a s  a n  a b u s e ,  the, " l i m i t i n g  
of p r o d u c t i o n ,  of m a r k e t s  or t e c h n i c a l  d e v e l o p m e n t  to t h e  
p r e j u d i c e  of c o n s u m e r s . "  T h e  C o m m i s s i o n  b e l i e v e d  t h i s  
a l l o w e d  t h e  c o n s i d e r a t i o n  of i n t e r n a l  e v e n t s  of a f i r m .  
T h u s ,  t h e  s i t u a t i o n  m a y  b e  r e a c h e d  w h e r e  t h e  c u s t o m e r  is 
h a r m e d  b y  m e a n s  o t h e r  t h a n  a c t u a l  u s e  of m a r k e t  s t r e n g t h .
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T h e  C o m m i s s i o n  w a s  t h e r e f o r e  a r g u i n g  t h a t  a b u s e ,  t h e  
s e c o n d  c r i t e r i o n ,  c o u l d  a r i s e  w i t h o u t  t h e  f i r s t  
c r i t e r i o n .  T h a t  is, t h a t  a n  i n c r e a s e  in m a r k e t  s t r e n g t h  
i t s e l f ,  r a t h e r  t h a n  its a c t u a l  u s e , c o u l d  in i t s e l f  b e  a n  
a b u s e  of m a r k e t  p o w e r .  In o t h e r  w o r d s ,  t h e  C o m m i s s i o n  
a d o p t e d  t h e  p o s i t i o n  th at,  u n d e r  A r t i c l e  8 6  (b), if t h e  
e n d  r e s u l t  of a n  a c t i o n  c o m e s  w i t h i n  its b o u n d s  t h e n  t h e  
a c t i o n  w a s  i l l e g a l .

T h e  C o m m i s s i o n  d i d  n o t  b a s e  its  l i n e  of r e a s o n i n g  o n  
A r t i c l e  8 6  s o l e l y  o n  its i n t e r p r e t a t i o n  of t h e  A r t i c l e  
i t s e l f .  It r e f e r r e d  to t h e  p r e a m b l e  of t h e  T r e a t y  of R o m e  
a n d  to A r t i c l e s ,  3 (f) a n d  8 5  (3) (b). T h u s ,  a f u r t h e r
q u e s t i o n  w a s  p o s e d ,  w h i c h  m a y  b e r e g a r d e d  as a  n e c e s s a r y  
a u x i l i a r y  t o t h e  c o r e  q u e s t i o n  c o n c e r n i n g  t h e  p e r t i n e n c e  
of A r t i c l e  8 6  to t h e  p r e s e n t  c a s e .  T h i s  is, to w h a t  
e x t e n t  a r e  f u r t h e r  a s p e c t s  of C o m m u n i t y  law r e l e v a n t  to 
w h e t h e r  c o n t r o l  of m e r g e r s  c a n  b e  s a i d  to b e  p a r t  of 
C o m m u n i t y  l aw u n d e r  A r t i c l e  8 6 ?

T h e  w o r d s  of t h e  p r e a m b l e  to t h e  T r e a t y ,  " F a i r  
c o m p e t i t i o n "  a n d  A r t i c l e  3 (f), "... t h e  i n s t i t u t i o n  of a
s y s t e m  e n s u r i n g  t h a t  c o m p e t i t i o n  is n o t  d i s t o r t e d "  w e r e  
c o n s i d e r e d  b y  t h e  C o m m i s s i o n  to b e  b o t h  g e n e r a l  
p r i n c i p l e s  a n d  a i m s  of t h e  T r e a t y .  F u r t h e r ,  t h e  
s t a t e m e n t  in A r t i c l e  85  (3) (b) r e g a r d i n g ,  "... t h e
p o s s i b i l i t y  of e l i m i n a t i n g  c o m p e t i t i o n  in r e s p e c t  of a 
s u b s t a n t i a l  p a r t  of t h e  m a r k e t  in q u e s t i o n . "  w a s  a r g u e d  
to b e  a g e n e r a l  p r i n c i p l e  of C o m m u n i t y  c o m p e t i t i o n  law.
In s h o r t ,  t h e  C o m m i s s i o n  m a i n t a i n e d  t h a t  a p e r u s a l  of t h e  
e n t i r e  T r e a t y  j u s t i f i e d  i n t e r p r e t a t i o n  of A r t i c l e  8 6 .

T h e  j u d g e m e n t  of t h e  C o u r t  of J u s t i c e  a n n u l l e d  t h e  
a c t u a l  d e c i s i o n  of t h e  C o m m i s s i o n  o n  t h e  g r o u n d  t h a t  t h e  
r e l e v a n t  m a r k e t s  h a d  n o t  b e e n  a d e q u a t e l y  a n a l y s e d . 14 T h e
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m a i n  i m p o r t  of t h e  j u d g e m e n t ,  h o w e v e r ,  w a s  t h a t  t h e  
C o u r t  u p h e l d  t h e  v i e w  t h a t  A r t i c l e  5 6  c o u l d  a p p l y  to 
m e r g e r s  a n d,  in p a r t i c u l a r ,  it u p h e l d  t h e  t h e o r e t i c a l  
s t a n c e  t h a t  t h e  C o m m i s s i o n  h a d  t a k e n  o n  A r t i c l e  5 6  a s  
r e g a r d s  w h a t  c o n s t i t u t e d  a b u s e  of a  d o m i n a n t  p o s i t i o n .  
T h e  C o u r t  s t a t e d :

T h e  q u e s t i o n  is w h e t h e r  t h e  w o r d  ’a b u s e ’ in A r t i c l e  
5 6  r e f e r s  o n l y  to p r a c t  i c e s  of u n d e r t a k i n g s  w h i c h  
m a y  d i r e c t l y  a f f e c t  t h e  m a r  ke t a n d  a r e  d e t r i m e n t a l  
to p r o d u c t i o n  or  s a l e s ,  to p u r c h a s e r s  or c o n s u m e r s ,  
or w h e t h e r  t h i s  w o r d  r e f e r s  a l s o  t o c h a n g e s  in t h e  
s t r u c t u r e  of a n  u n d e r t a k i n g ,  w h i c h  m a y  l ead  to 
c o m p e t i t i o n  b e i n g  s e r i o u s l y  d i s t u r b e d  in a 
s u b s t a n t i a l  p a r t  of t h e  C o m m o n  M a r k e t .

T h e  C o u r t  h e l d  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  m e a s u r e s
c o n c e r n i n g  s t r u c t u r e ,  a n d  p r a c t i c e s  a f f e c t i n g  t h e  m a r k e t
c a n n o t  b e  d e c i s i v e ,  ” ... f o r  a n y  s t r u c t u r a l  m e a s u r e  m a y  
i n f l u e n c e  m a r k e t  c o n d i t i o n s  if it i n c r e a s e s  t h e  s i z e  a n d  
t h e  e c o n o m i c  p o w e r  of t h e  u n d e r t a k i n g . ” 13

In o r d e r  to e x a m i n e  A r t i c l e  56, t h e  C o u r t  f e l t  it 
n e c e s s a r y  to r e f e r  to it s s p i r i t  a n d  g e n e r a l  s c h e m e  a s  
w e l l  a s  t h e  a c t u a l  w o r d i n g .  A l s o  r e l e v a n t  w e r e  t h e  
s y s t e m s  a n d  o b j e c t i v e s  of t h e  T r e a t y .  A c o m p a r i s o n  of
A r t i c l e  5 6  o n l y  w i t h  p r o v i s i o n s  in t h e  E C S C  T r e a t y  w a s  
d e e m e d  i n a d e q u a t e .  A r t i c l e  6 6  w a s  f i r s t  p l a c e d  p r o p e r l y  
w i t h i n  t h e  c o n t e x t  of C o m p e t i t i o n  P o l i c y .  It w a s  h e l d  to
be, " p a r t  of t h e  c h a p t e r  d e v o t e d  to t h e  c o m m o n  r u l e s  o n
t h e  C o m m u n i t y ’ s p o l i c y  in t h e  f i e l d  of c o m p e t i t i o n . ” 16

T h e  f o u n d a t i o n  of t h i s  p o l i c y  w a s  t h e n  s t a t e d .  It
w a s  A r t i c l e  3 (f). T h e  a i m  of t h a t  A r t i c l e  w a s  t a k e n  to
be d e c i s i v e  in i n t e r p r e t i n g  t h e  r e l e v a n t  d e t a i l e d  T r e a t y  
p r o v i s i o n s .  A r t i c l e  3 (f) p r o v i d e s  f or , ” t h e  i n s t i t u t i o n  
of a s y s t e m  e n s u r i n g  t h a t  c o m p e t i t i o n  in t h e  c o m m o n
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m a r k e t  is n o t  d i s t o r t e d . "  If so, t h i s  m u s t  i m p l y  t h a t
c o m p e t i t i o n  m u s t  n o t  b e e l i m i n a t e d .  T h i s  a l s o  a c c o r d e d
w i t h  A r t i c l e  2, w h i c h  s t a t e s  t h a t  t h e  C o m m u n i t y  s h o u l d ,  
" p r o m o t e  t h r o u g h o u t  t h e  C o m m u n i t y  a h a r m o n i o u s  
d e v e l o p m e n t  of e c o n o m i c  a c t i v i t i e s . "  T h u s ,  a ll  l eg a l
r e s t r a i n t s  o n  c o m p e t i t i o n  w i t h i n  C o m m u n i t y  l aw a r e
l i m i t e d  b y  t h e  r e q u i r e m e n t s  of A r t i c l e s  2 a n d  3.

T h e  C o u r t  a l s o  d i s c u s s e d  t h e  s p e c i f i c  p r o v i s i o n s  in 
A r t i c l e s  8 5  to 90, n o t i n g  t h a t  t h e y  h a d  b e e n  e n a c t e d  to 
s a f e g u a r d  t h e  p r i n c i p l e s  a n d  a t t a i n  t h e  o b j e c t i v e s  of 
A r t i c l e s  2 a n d  3. In b r i e f ,  it w a s  s t a t e d  t h a t  A r t i c l e s  
8 5  a n d  8 6  w e r e  l i n k e d  b y  c o m m o n  p u r p o s e .  T h u s ,  w h a t  w a s  
p r o h i b i t e d  u n d e r  A r t i c l e  8 5  c o u l d  n o t  b e  p e r m i t t e d  u n d e r  
A r t i c l e  8 6 . T h i s  w a s  so d e s p i t e  t h e  l a c k of e x p l i c i t  
p r o h i b i t i o n  in A r t i c l e  8 6 . F i n a l l y  o n  t h i s  p o i n t  t h e  
C o u r t  s t a t e d  t h a t ,  " I n  a n y  c a s e  A r t i c l e s  8 5  a n d  8 6  

c a n n o t  b e  i n t e r p r e t e d  in s u c h  a  w a y  t h a t  t h e y  c o n t r a d i c t  
e a c h  o t h e r ,  b e c a u s e  t h e y  s e r v e  to a c h i e v e  t h e  s a m e  
a i m . "* 7

A s  r e g a r d s  A r t i c l e  8 6 , t h e  C o u r t  n o t e d  t h a t  t h e  list 
c o n t a i n e d  t h e  r e i n  w a s  n o t  i n t e n d e d  to b e  e x h a u s  t i v e . 
H o w e v e r ,  t h e  e x a m p l e s  in A r t i c l e  8 6 (c) a n d  (d) s h o w e d  
t h a t  it w a s  a i m e d  a t  p r a c t i c e s  i n d i r e c t l y  h a r m f u l  to 
c o n s u m e r s ,  n a m e l y  t h o s e  w h i c h  h a r m  e f f e c t i v e
c o m p e t i t i o n .  T h e  v e r d i c t  of t h e  C o u r t ,  t h e r e f o r e ,  w a s  
t h a t  u n d e r  A r t i c l e  8 6 , " A b u s e  m a y  t h e r e f o r e  o c c u r  if a n  
u n d e r t a k i n g  in a  d o m i n a n t  p o s i t i o n  s t r e n g t h e n s  s u c h  a 
p o s i t i o n  in s u c h  a w a y  t h a t  t h e  d e g r e e  of d o m i n a n c e  
r e a c h e d  s u b s t a n t i a l l y  f e t t e r s  c o m p e t i t i o n ,  i.e. t h a t  o n l y  
u n d e r t a k i n g s  r e m a i n  in t h e  m a r k e t  w h o s e  b e h a v i o u r  d e p e n d s  
o n  t h e  d o m i n a n t  o n e . " 18

T h e  r e a s o n i n g  of t h e  E C J  in C o n t i n e n t a l  C a n
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r e f l e c t e d  t h e  c u r r e n t  e c o n o m i c  t h e o r y  of t h e  t i m e  w h i c h ,  
g e n e r a l l y  s p e a k i n g ,  s a w  a h i g h  d e g r e e  of c o n c e n t r a t i o n  as 
h a r m f u l  to t h e  c o m p e t i t i v e  p r o c e s s .  T h e  e x i s t e n c e  of a 
d o m i n a n t  p o s i t i o n  m e a n t  t h a t  a h i g h  lev el  of 
c o n c e n t r a t i o n  a l r e a d y  e x i s t e d  a n d  t h u s ,  to  s o m e  e x t e n t ,  
c o m p e t i t i o n  w a s  a l r e a d y  w e a k e n e d .  A d o m i n a n t  p o s i t i o n ,  
w h i l s t  n o t  i l l e g a l ,  w a s  t h e r e f o r e  v i e w e d  u n f a v o u r a b l y  b y 
t h e  C o u r t .  If t h e  C o u r t  m a d e  u s e  b o t h  of th e 
c o n v e n t i o n a l  e c o n o m i c  t h e o r y  of t h e  t i m e  a n d  t h e  
s t r u c t u r e / c o n d u c t / p e r f o r m a n c e  p a r a d i g m  t h i s  w o u l d  m e a n  
t h a t  t h e  f i r m  c o u l d  b e  e x p e c t e d  to c o n d u c t  i t s a f f a i r s  in 
s u c h  a m a n n e r  t h a t  c o m p e t i t i o n  w o u l d  b e  f u r t h e r  w e a k e n e d  
a n d  c o n s u m e r s  e v e n t u a l l y  s u f f e r  h a r m .  F u r t h e r ,  b y  so 
d o i n g  t h e  f i r m  w o u l d  b e  a c t i n g  i n e f f i c i e n t l y  a n d ,  a s  a 
r e s u l t ,  h a v e  its  p e r f o r m a n c e ,  a n d  i n d e e d  t h a t  of o t h e r  
f i r m s  in t h e  m a r k e t ,  s u f f e r .  If so, a l 1 f o r m s  of c o n d u c t  
b y  t h e  f i r m  t h a t  f u r t h e r  a f f e c t e d  c o m p e t i t i o n  h a d  to b e  
k e p t  u n d e r  c l o s e  s c r u t i n y .

T h e  p r e d i s p o s i t i o n  of t h e  C o u r t  a g a i n s t  a d o m i n a n t  
p o s i t i o n  w a s  n o t e d  b y  H e r m a n n .  H e  w r o t e  t h a t  in 
C o n t i n e n t a l  C a n , "... t h e  C o u r t  m a d e  a s e r i e s  of r u l i n g s  
w h i c h ,  t a k e n  t o g e t h e r ,  a m o u n t  to a  p r o h i b i t i o n  of 
m o n o p o l i e s  a n d  n e a r  m o n o p o l i e s  a n d  c o u l d  e v e n  b e  t a k e n  a s 
a p r o h i b i t i o n  of a d o m i n a n t  p o s i t i o n . " 19 T h u s ,  a n y  
s i g n i f i c a n t  s t r e n g t h e n i n g  of s u c h  a p o s i t i o n  b y  t h e  f ir m, 
e v e n  b y m e a n s  of a  m e r g e r  t h a t  d i d  n o t  m a k e  u s e  of its 
p o w e r ,  w a s  n o t  to b e  a l l o w e d  o n  t h e  g r o u n d s  t h a t  
c o m p e t i t i o n ,  s u c h  a s  it w as, w o u l d  b e  d e t r i m e n t a l l y  
a f f e c t e d .  S p e c i f i c a l l y ,  a c t u a l  a n d  p o t e n t i a l  c o m p e t i t o r s  
a n d  ( i n d i r e c t l y )  c u s t o m e r s ,  w o u l d  s u f f e r  a n  u n a c c e p t a b l e  
d e g r e e  of h a r m .

B y  u s e  of A r t i c l e  8 6  t h e  C o m m i s s i o n  a n d  t h e  C o u r t  
h o p e d  to p r e v e n t  f u r t h e r  s i g n i f i c a n t  b u i l d  u p  of
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c o n c e n t r a t i o n  a n d  t h u s  d e f e n d  t h e  c o m p e t i t i v e  p r o c e s s .  As 
C h a p t e r  T w o  s h o w e d ,  t h i s  w a y  of t h i n k i n g  h a s  n o w  b e e n  
c h a l l e n g e d  b y  t h e  ’n e w  e c o n o m i c  l e a r n i n g ’ . In p a r t i c u l a r ,  
s o m e  e c o n o m i s t s  c l a i m  t h e  h e i g h t  of e n t r y  b a r r i e r s  is n o t  
r e l a t e d  to t h e  d e g r e e  of c o n c e n t r a t i o n .  As B r o z e n  n o t e d ,
"... o b j e c t i v e  e v i d e n c e  d o e s  n o t  s u p p o r t  t h e  v i e w  t h a t  
h i g h e r  e n t r y  b a r r i e r s  p r e v a i l  in c o n c e n t r a t e d ,  t h a n  in 
d i s p e r s e d  i n d u s t r i e s . ” 20 T h e y  a l s o  m a i n t a i n  t h a t  t h e r e  is 
n o  d i r e c t  c o r r e l a t i o n  b e t w e e n  h i g h  p r o f i t a b i l i t y  a n d  h i g h  
c o n c e n t r a t i o n .  B r o z e n  s t a t e d ,  "- t h e  b e l i e f  t h a t  h i g h  
c o n c e n t r a t i o n  ... l e a d s  to t h e  e s t a b l i s h m e n t  of m o n o p o l y  
p r i c e s  - r e s t s  o n  u n p r o v e n  a s s u m p t i o n s . " 21

If so, t h e n  t h e  b e h a v i o u r  of t h e  d o m i n a n t  f i r m  in a 
h i g h l y  c o n c e n t r a t e d  m a r k e t  s t r u c t u r e  t o w a r d s  a c t u a l  a n d  
p o t e n t i a l  r i v a l s  a n d  t o w a r d s  c u s t o m e r s  is s t i l l  
c o n s t r a i n e d  b y  c o m p e t i t i v e  p r e s s u r e s .  F o r  e x a m p l e ,  a n y  
a t t e m p t  to w e a k e n  o r  to e l i m i n a t e  r i v a l  f i r m s  c o u l d  s e e  
n e w  f i r m s  c o m e  i n t o  t h e  m a r k e t .  F u r t h e r ,  c h a r g i n g  
o v e r l y - h i g h  p r i c e s  to c u s t o m e r s  c o u l d  a l s o  a t t r a c t  n e w  
c o m p e t i t o r s .  A s  A r m e n t a n o  s t a t e d ,  " B u t  if t h e  e c o n o m i c  
e f f e c t  of m o n o p o l i s a t i o n  is to r a i s e  p r i c e s  a b o v e  c o s t s  
- m a r g i n a l  a n d  a v e r a g e  - s t r o n g  e c o n o m i c  i n c e n t i v e s  t h e n  
e x i s t  ... to  e n c o u r a g e  o u t p u t  b y  n e w  f i r m s . " 22

O n  t h i s  b a s i s  t h e n ,  in c o n t r a s t  to t h e  o p i n i o n  of 
t h e  C o u r t  a n d  t h e  C o m m i s s i o n  in C o n t i n e n t a l  C a n , it m a y  
b e t h a t  a n  i n d u s t r y  w h e r e  a d o m i n a n t  f i r m  h a s  
s t r e n g t h e n e d  i ts  p o s i t i o n  is s t i l l  c o m p e t i t i v e  a nd,  in 
c o n s e q u e n c e ,  t h e  f i r m  is s t i l l  c o n s t r a i n e d  to o p e r a t e  
e f f i c i e n t l y .  A s  A r m e n t a n o  h a s  c o n c l u d e d ,  " I n  s h o r t ,  
e v i d e n c e  f r o m  t h e  s o - c a l l e d  n e w  l e a r n i n g  u n d e r c u t  m u c h  of 
t h e  r a t i o n a l e  f o r  t h e  t r a d i t i o n a l  a n t i t r u s t  r e g u l a t i o n  of 
m a r k e t  c o n c e n t r a t i o n  a n d  h i g h  m a r k e t  s h a r e . " 23
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A full e x p l a n a t i o n  of C o n t i n e n t a l  C a n , h o w e v e r ,  m u s t  
t a k e  i n t o  a c c o u n t  a f u r t h e r  f a c t o r .  In a d d i t i o n  to la w 
a n d  e c o n o m i c s ,  j u d i c i a l  p o l i c y  w a s  a f a c t o r  in t h e  c a s e .

T h e  C o u r t  s a w  its  o b l i g a t i o n  to p r o t e c t  c o m p e t i t i o n  
a s  t i e d  in w i t h  its  f u n d a m e n t a l  d u t y  to s a f e g u a r d  t h e  
a i m s  of t h e  EC. T h i s  w a s  n o t  a n  u n e x p e c t e d ,  p o s i t i o n  f o r  
t h e  C o u r t  to a d o p t  a s  t h e  R o m e  T r e a t y  is p e r m e a t e d  w i t h  
t h e  p r e c e p t s  of c o m p e t i t i o n .  A s  N e v i n  n o t e d ,  " T h e  w h o l e  
e c o n o m i c  p h i l o s o p h y  of t h e  T r e a t y  of R o m e  is in f a c t  s h o t  
t h r o u g h  w i t h  t h e  c o n c e p t  of t h e  s u p e r i o r i t y  a n d  s u p r e m a c y  
of t h e  o p e r a t i o n  of f u l l y  a n d  f r e e l y  c o m p e t i t i v e  
m a r k e t s . " 24 If so, it m a y  be t h a t  t h e  C o u r t  f e l t  it h a d  a  
d u t y  to m a k e  g o o d  t h e  o m i s s i o n  f r o m  t h e  T r e a t y  of a m a j o r  
p r o t e c t i v e  m e c h a n i s m  of e f f e c t i v e  c o m p e t i t i o n ,  n a m e l y ,  a 
s y s t e m  of m e r g e r  c o n t r o l .

F u r t h e r ,  t h e  C o u r t  m a y  h a v e  b e l i e v e d  t h a t  i t s  a c t i o n  
w o u l d  p r e c i p i t a t e  t h e  c r e a t i o n  of a  m o r e  f o r m a l  s y s t e m  
of m e r g e r  c o n t r o l  in t h e  s h a p e  of a  M e r g e r  R e g u l a t i o n .  In 
fa ct , in 1 9 7 3,  t h e  C o m m i s s i o n  d i d  s u b m i t  a p r o p o s a l  f o r  a 
r e g u l a t i o n  o n  m e r g e r  c o n t r o l  to t h e  C o u n c i l . 23

A n  e x a m i n a t i o n  of C o n t i n e n t a l  C a n  s u g g e s t s  t h a t  it 
i s a n  e x a m p l e  of s u p p o r t  b y  t h e  C o u r t  f o r  t h e  C o m m i s s i o n  
in t h a t  t h e  C o m m i s s i o n ,  a t  t h a t  t i m e ,  s e e m e d  to  b e  m a k i n g  
a m a j o r  a t t e m p t  f i n a l l y  to b r i n g  m e r g e r  c o n t r o l  w i t h i n  
its a m b i t .  G o y d e r  s t a t e d ,  " It  w a s  d e c i d e d  to a t t e m p t  to 
o b t a i n  a r u l i n g  f r o m  t h e  E u r o p e a n  C o u r t ,  t h a t  A r t i c l e  8 6  

d i d  e n a b l e  t h e  C o m m i s s i o n  to i s s u e  a d e c i s i o n  p r o h i b i t i n g  
a m e r g e r  . . . ” 26 T h e  j u d g e m e n t  d id ,  in f a c t ,  g i v e  t h e  
C o m m i s s i o n  t h e  p o w e r  it h a d  l o n g  d e s i r e d .  A s  R a m s e y  
n o t e d ,  "... t h e  C o u r t  has, in f a c t ,  t a k e n  t h e  i n i t i a t i v e  
to a p p l y  A r t i c l e  8 6  to m e r g e r  c o n t r o l ,  a p h e n o m e n o n  w h i c h  
n e i t h e r  t h e  C o m m i s s i o n  n o r  t h e  M e m b e r  S t a t e s  h a v e  b e e n
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a b l e  to a c c o m p l i s h ,  . . . ” 27 I n d e e d ,  t h e  C o u r t  n o t  o n l y
u p h e l d  t h e  t h e o r e t i c a l  s t a n c e  of t h e  C o m m i s s i o n  b u t  
a c t u a l l y  e x t e n d e d  it s s c o p e  w i t h  r e g a r d  to t h e  d e g r e e  of 
c o m p e t i t i o n  n e e d e d  to t r i g g e r  a n  a b u s e  of a d o m i n a n t  
p o s i t i o n  u n d e r  A r t i c l e  8 6 . T h e  C o m m i s s i o n  h a d  s p o k e n  of 
t h e  ' v i r t u a l  e l i m i n a t i o n ’ of c o m p e t i t i o n .  T h e  C o u r t ,  
h o w e v e r ,  i m p o s e d  t h e  l e s s e r  t e s t  of ’ s u b s t a n t i a l
f e t t e r i n g ’ of c o m p e t i t i o n .

D e s p i t e  t h e  m a j o r i t y  o p i n i o n  a m o n g  c o m m e n t a t o r s  t h a t  
m e r g e r  p o l i c y  w a s  a d e l i b e r a t e  o m i s s i o n  o n  t h e  p a r t  of 
t h e  a u t h o r s  of t h e  T r e a t y ,  t h i s  w a s  n o t  t h e  m a j o r  i s s u e  
in t h e  c a s e .  It w a s  a l r e a d y  t a k e n  f o r  g r a n t e d  b o t h  b y  t h e  
C o m m i s s i o n  a n d  t h e  A d v o c a t e  G e n e r a l  t h a t  A r t i c l e  8 6  d i d  
in s o m e  w a y  a p p l y  to m e r g e r s .  It w a s  o n l y  t h e  s c o p e  of 
i t s e m p l o y m e n t  t h a t  w a s  in d i s p u t e .  Y e t  it w a s  b y  n o
m e a n s  t h e  u n i v e r s a l l y  h e l d  v i e w  a t  t h a t  t i m e  t h a t  A r t i c l e
8 6  a p p l i e d  to  m e r g e r s  a t  a l l .  F o r  e x a m p l e ,  J a c q u e m i n  
w r o t e ,  ” ... m e r g e r s  a r e  in n o  w a y  p r o h i b i t e d  - a s  in a 
m a r k e t  w h i c h  is n o t  y e t  i n t e g r a t e d ,  a m e r g e r  is 
c o n s i d e r e d  ’a p r i o r i ’ f a v o u r a b l e  to t h e  p u b l i c  
i n t e r e s t . " 28 J o l i e t ,  in h i s  c o m p r e h e n s i v e  t e x t  o n
m o n o p o l i s a t i o n  a n d  t h e  a b u s e  of d o m i n a n t  p o s i t i o n ,  
c o n c l u d e d  t h a t :

A r t i c l e  8 6  d o e s  n o t  a p p l y  to t h e  u n i l a t e r a l  
p r a c t i c e s  of i n d e p e n d e n t l y  a c t i n g  s i n g l e - f i r m  
m o n o p o l i e s  w h i c h  a r e  d e s i g n e d  to m a i n t a i n  or 
s t r e n g t h e n  s u c h  f i r m s ’ d o m i n a t i o n .  S i m i l a r l y  it d o e s  
n o t  c o v e r  m e r g e r s  b y  w h i c h  d o m i n a t i o n  is i n c r e a s e d .
... w h e t h e r  t h e y  a r e  p e a c e f u l  o r  b r o u g h t  a b o u t  b y
c o e r c i v e  t a c t i c s ,  m e r g e r s  a r e  b e y o n d  t h e  r e a c h  of
t h e  R o m e  T r e a t y ,  n o  m a t t e r  to w h a t  d e g r e e  m a r k e t
c o n t r o l  m a y  b e  r e i n f o r c e d . 29

D a v i d o w ,  w r i t i n g  in 1991, w a s  c r i t i c a l  of a m a j o r
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p r e m i s s  b e h i n d  t h e  w h o l e  i d e a  of E C  m e r g e r  c o n t r o l .  He  
s t a t e d  t h a t ,  " I t  w a s  n e v e r  o b v i o u s  t h a t  t h e  E C  h a d  to
h a v e  g r e a t e r  a n t i t r u s t  p o w e r  j u s t  b e c a u s e  it is a c o m m o n
m a r k e t , " 50 A s  r e g a r d s  A r t i c l e  8 6 , in p a r t i c u l a r ,  he  
c o m m e n t e d :

A r t i c l e  8 6  was,  b y  it s t e r m s  a n d  p u r p o s e ,  s u p p o s e d
to a p p l y  o n l y  to a b u s e  of m a r k e t  p o w e r ,  n o t  to t h e  
e x i s t e n c e  of m a r k e t  p o w e r  i t s e l f .  ... it s h o u l d  n o t  
b e  i l l e g a l  for, say, a n i n e t y  p e r c e n t  f i r m  t o a g r e e
to a c q u i r e  a t e n  p e r c e n t  f i r m .  In f a c t ,  it w o u l d  b e
m o r e  in k e e p i n g  w i t h  t h e  w o r d i n g  a n d  i n t e n t  of
A r t i c l e  8 6  to  p e r m i t  t h e  a c q u i s i t i o n  a n d  t h e n
m o n i t o r  p o s t - a c q u i s i t i o n  c o n d u c t  to s e e  w h e t h e r  
t h e r e  is a n y  a b u s e . 31

In C o n t i n e n t a l  C a n  i t s e l f ,  t h e r e  w a s  a d i v e r g e n c e  of 
o p i n i o n  b e t w e e n  t h e  C o m m i s s i o n  a n d  t h e  A d v o c a t e  G e n e r a l .
T h e  C o m m i s s i o n  f a v o u r e d  a b r o a d  i n t e r p r e t a t i o n  of A r t i c l e  
8 6  a n d  t h e  A d v o c a t e  G e n e r a l  a  n a r r o w  o ne . It is s u g g e s t e d  
t h a t  t h e  a n s w e r  to t h e  m a j o r  q u e s t i o n  p o s e d  b y  t h e  c a s e
w a s  c l e a r  e n o u g h  so a s to r e n d e r  s u p e r f l u o u s  t h e  s o m e w h a t
t e n u o u s  r e a s o n i n g  e m p l o y e d  b y  t h e  C o m m i s s i o n ,  A n a r r o w
l e g a l i s t i c  i n t e r p r e t a t i o n  w o u l d  s e e m  to h a v e  b e e n
s u f f i c i e n t  to f o r m u l a t e  a c l e a r  a n d  c o m p r e h e n s i v e
j u d g e m e n t  o n  t h e  q u e s t i o n  of a b u s e  of a d o m i n a n t  p o s i t i o n  
in t h e  s p e c i f i c  c i r c u m s t a n c e s  o u t l i n e d .  H o w e v e r ,  t h e  
C o u r t  c h o s e  to f o l l o w  a l i n e  of a r g u m e n t a t i o n  s i m i l a r  to 
t h a t  of t h e  C o m m i s s i o n  a n d  i s s u e d  a j u d g e m e n t  w h i c h  w a s  a 
r a d i c a l  d e p a r t u r e  f r o m  t h e  m a j o r  t e c h n i c a l  a n d  l e g a l  
a r g u m e n t s  t h a t ,  it m i g h t  r e a s o n a b l y  h a v e  b e e n  p r e s u m e d ,  
w o u l d  h a v e  d e c i d e d  t h e  i ss u e.

T h e  C o u r t ,  i n s t e a d ,  m a d e  e x t e n s i v e  u s e  of g e n e r a l
p r i n c i p l e s  in a  b r o a d l y  b a s e d  i n t e r p r e t a t i o n  of t h e
q u e s t i o n  a t  i s s u e .  As  F o x  o b s e r v e d ,  " T h e  C o u r t  of J u s t i c e
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c h o s e  to c o n s t r u e  t h e  w o r d s  of A r t i c l e  8 6  to g i v e  e f f e c t  
to t h e  s p i r i t  of t h e  T r e a t y  of R o m e ,  i n c l u d i n g  th e  i n t e n t
of t h e  d r a f t e r s  e x p r e s s e d  in A r t i c l e  3 ( f )  to e n s u r e  t h a t
c o m p e t i t i o n  is n o t  d i s t o r t e d  r a t h e r  t h a n  to g i v e
u n b e n d i n g  a l l e g i a n c e  to t e c h n i c a l i t i e s  . . . ” 32 S h e  n o t e d  
t h a t  f o r t h e  C o u r t  to c o m e  to t h e  d e c i s i o n  it d i d  o n  t h e  
p o s i t i o n  of A r t i c l e  8 6  a s  r e g a r d s  m e r g e r s :

. . . r e q u i r e d  h u r d l i n g  t h r e e  l a r g e  o b s t a c l e s .  F i r s t ,  
t h e  E C  T r e a t y  d i d  n o t  c o n t a i n  a p r o v i s i o n  f or  m e r g e r
c o n t r o l ,  p r o b a b l y  b y  d e s i g n .  S e c o n d ,  t h e  T r e a t y
r e q u i r e s  a n  a b u s e  ... T h i r d ,  A r t i c l e  8 6  p r o h i b i t s  
o n l y  a n  ’a b u s e  ... of a  d o m i n a n t  p o s i t i o n . ’ T h i s  
i m p l i e s  ... T h e r e  m u s t  b e  a c a u s a l  c o n n e c t i o n  
b e t w e e n  t h e  d o m i n a n t  p o s i t i o n  a n d  t h e  a b u s e .

W h i l e  a l l  of t h e s e  a r g u m e n t s  h a v e  t e c h n i c a l
m e r i t ,  t h e y  a l l  f a i l e d . 33 

M a i t 1a n d - W a 1k e r  p u t  t h e  p o i n t  m o r e  b l u n t l y  w h e n  he
s t a t e d ,  ’’S u f f i c e  it to s a y  t h a t  m a n y  c o m m e n t a t o r s  h a v e  
s t r o n g l y  c r i t i c i z e d  t h e  j u d g e m e n t  a n d  t h e  A d v o c a t e -
G e n e r a l  ' s a r g u m e n t s  t h a t  A r t i c l e  8 6  s h o u l d  h a v e  n o
g e n e r a l  a p p l i c a t i o n  to m e r g e r  w e r e  c e r t a i n l y  f a r  m o r e
c o n v i n c i n g  t h a n  t h e  j u d g e m e n t  of t h e  C o u r t  . . . ” 34

T o  s u m  up, C o n t i n e n t a l  C a n  r a i s e d  i s s u e s  t h a t  g a v e  
t h e j u d g e m e n t  a n  i m p o r t a n c e  b e y o n d  t h e  s e t t l e m e n t  of t h e  
d i s p u t e  b e t w e e n  t h e  C o m m i s s i o n  a n d  t h e  f i r m s .  T h e  C o u r t  
w a s  a w a r e  of t h e s e  l a r g e r  i s s u e s  a n d  m a y  h a v e  s h a d e d  its 
j u d g e m e n t  so a s  to  t a k e  a c c o u n t  of t h e m .

T h e  m e r g e r  p o l i c y  of t h e  C o m m i s s i o n  e v o l v e d  m a r k e d l y
a f t e r  C o n t i n e n t a l  C a n . T h i s  w a s  m a d e  c l e a r  b y  t h e
C o m m i s s i o n  in its T e n t h  C o m p e t i t i o n  R e p o r t :

D e v e l o p m e n t s  in C o m m i s s i o n  d e c i s i o n  m a k i n g  a n d  in 
t h e  c a s e  law of t h e  C o u r t  w i t h  r e g a r d  to t h e  a b u s i v e  
c o n d u c t  of d o m  i n a n t  u n d e r  t a k  i n g s  p r o v i d e  a n
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i n d i c a t i o n  of t h e  s c o p e  f or  m e r g e r  c o n t r o l  a f f o r d e d  
b y  t h e  C o n t i n e n t a l  C a n  d o c t r i n e ,  w h e n  r e - e x a m i n e d  in 
t h e  l i g h t  of m o r e  r e c e n t  j u d g m e n t s  (S u g a r , U n i t e d  
B r a n d s , H u g  i n / L  i p t o n s  a n d  H o f f m a n - l a  R o c h e ) , 3 5

E C J  c o m p e t i t i o n  c a s e s  a n d  C o m m i s s i o n  i n v e s t i g a t i o n s  
a l s o  s e r v e  to b r i n g  a b o u t  a g r e a t e r  u n d e r s t a n d i n g  of t h e  
1e g a 1 m e a n i n g  of t h e  n o t i o n s  of d o m i n a n c e  a n d  a b u s e .  B o t h  
d o m i n a n c e  a n d  a b u s e  a r e  c a p a b l e  of b e i n g  d e f i n e d  in 
e c o n o m i c  t e r m s ,  w h i c h  m a y  n o t  b e  o n  a l l  f o u r s  w i t h  t h e  
l e ga l  m e a n i n g  g i v e n  to t h e m  b y  t h e  C o m m u n i t y  a u t h o r i t i e s .
It is t h e  i n t e r p r e t a t i o n  of t h e s e  t e r m s  b y  t h e  C o m m i s s i o n  
a n d  t h e  C o u r t ,  r a t h e r  t h a n  e c o n o m i s t s ,  t h a t  is r e l e v a n t  
f o r  E C  1 a w . 3 6

D u r i n g  t h e  c o u r s e  of U n i t e d  B r a n d s  t h e  C o u r t  
d e f i n e d  a d o m i n a n t  p o s i t i o n  as, "... a p o s i t i o n  of 
e c o n o m i c  s t r e n g t h  e n j o y e d  b y  a n  u n d e r t a k i n g  w h i c h  e n a b l e s  
it to p r e v e n t  e f f e c t i v e  c o m p e t i t i o n  b e i n g  m a i n t a i n e d  o n  
t h e  r e l e v a n t  m a r k e t  b y  g i v i n g  it t h e  p o w e r  t o  b e h a v e  
i n d e p e n d e n t l y  of its c o m p e t i t o r s ,  c u s t o m e r s  a n d  
u l t i m a t e l y  of its c o n s u m e r s . 1’37 T h i s  d e f i n i t i o n  h a s  
b e c o m e  t h e  s t a n d a r d  o n e  in s u b s e q u e n t  E C J  c a s e s  a p p l y i n g  
A r t i c l e  8 6 . 3 8

T h e r e  a r e  s o m e  f u r t h e r  p o i n t s  to b e  m a d e  w i t h  r e g a r d  
to a d o m i n a n t  p o s i t i o n .  F i r s t ,  t h e  d e f i n i t i o n  of a 
d o m i n a n t  p o s i t i o n  g i v e n  a b o v e  is c o n c e r n e d  s o l e l y  w i t h  
d o m i n a n t  s e l l e r s .  H o w e v e r ,  a d o m i n a n t  p o s i t i o n  is e q u a l l y  
a p p l i c a b l e  t o a b u s i v e  c o n d u c t  b y  a  d o m i n a n t  b u y e r . 39 

S e c o n d ,  d o m i n a n c e  n e e d s  to be  e s t a b l i s h e d  o n  a l l  s e g m e n t s  
of t h e  r e l e v a n t  m a r k e t .  T h i r d ,  t h e  d o m i n a n t  p o s i t i o n  m a y  
b e  a  c o l l e c t i v e  d o m i n a n t  p o s i t i o n  h e l d  b y  s e v e r a l  f i r m s  
r a t h e r  t h a n  b e i n g  h e l d  o n l y  b y  o n e  f i r m . 40
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T h e  f o r e m o s t  t e s t  f or  d e t e r m i n i n g  w h e t h e r  or n o t  a 

f i r m  h o l d s  a d o m i n a n t  p o s i t i o n  is to e s t a b l i s h  its  m a r k e t  
s h a r e .  M a r k e t  s h a r e ,  h o w e v e r ,  is n o t  t h e  s o l e  c r i t e r i o n  
fo r d e t e r m i n i n g  d o m i n a n c e .  T h e  C o m m i s s i o n  a n d  C o u r t  h a v e  
t a k e n  i n t o  a c c o u n t  f u r t h e r  f a c t o r s .  S u c h  a d d i t i o n a l  
f a c t o r s  a r e  u t i l i s e d  m o s t  f r e q u e n t l y  w h e r e  t h e  m a r k e t  
s h a r e  of t h e  f i r m  is b e t w e e n  2 0  a n d  6 0  p e r c e n t .  As  v a n  
B a e  1 a n d  B e i l i s  n o t e d ,  " S u c h  a d d i t i o n a l  f a c t o r s  h a v e  
i n c l u d e d  a n u m b e r  of s t r u c t u r a l  e l e m e n t s ,  a m o u n t i n g  to 
b a r r i e r s  to e n t r y ,  a s  w e l l  a s  c e r t a i n  p e r f o r m a n c e  
f a c t o r s . " 4 1

S u f f i c i e n t l y  l a r g e  m a r k e t  s h a r e s  a r e  a c c e p t e d  b y  
b o t h  t h e  C o m m i s s i o n  a n d  t h e  C o u r t  as, in t h e m s e l v e s ,  
e v i d e n c e  of t h e  e x i s t e n c e  of a  d o m i n a n t  p o s i t i o n . 42 In 
M i c h e l  in t h e  E C J  c o n s i d e r e d  . a  m a r k e t  s h a r e  of 5 7  to 6 5  
p e r  c e n t  a s  s u f f i c i e n t  e v i d e n c e  of  a  d o m i n a n t  p o s i t i o n . 43 

As r e g a r d s  l e s s e r  m a r k e t  s h a r e s ,  v a n  B a e 1 a n d  B e i l i s  h a v e  
s t a t e d  t h a t  ” ... a c c o r d i n g  to t h e  C o m m i s s i o n ,  a d o m i n a n t  
p o s i t i o n  c a n n o t  b e  r u l e d  o u t  in r e s p e c t  of m a r k e t  s h a r e s  
b e t w e e n  2 0  a n d  4 0  p e r  c e n t . " 44 A l s o ,  a s t u d y  of E C J  c a s e s  
a n d  C o m m i s s i o n  i n v e s t i g a t i o n s  h a s  r e v e a l e d  t h a t  a f i r m  
w i t h  l e ss  t h a n  a t e n  p e r  c e n t  m a r k e t  s h a r e  is u n l i k e l y  to 
b e c o n s i d e r e d  d o m i n a n t . 43 T h e  E C  i n s t i t u t i o n s  m a y  
c o n t r a s t  t h e  m a r k e t  s h a r e  h e l d  b y  t h e  f i r m  u n d e r  
i n v e s t i g a t i o n  w i t h  t h a t  h e l d  b y  i t s  c o m p e t i t o r s .  W h e r e  a 
s i g n i f i c a n t  g a p  in m a r k e t  s h a r e  e x i s t s  b e t w e e n  t h e  f i r m  
in q u e s t i o n  a n d  it s  r i v a I s  t h e n  t h i s  is c o n s i d e r e d  to 
c o n f i r m  t h e  e x i s t e n c e  of a d o m i n a n t  p o s i t i o n . 46

T h e  f i r m  m u s t  b e  d o m i n a n t  o n  t h e  r e l e v a n t  m a r k e t .  In 
f ac t , t h e  r e l e v a n t  m a r k e t  h a s  t h r e e  c r i t e r i a ,  t h e  
p r o d u c t  m a r k e t ,  t h e  g e o g r a p h i c  m a r k e t ,  a n d  t h e  t e m p o r a l  
m a r k e t .



W i t h  r e g a r d  to t h e  r e l e v a n t  p r o d u c t  m a r k e t  t h e  k e y  
c o n c e p t  is t h a t  of d e m a n d  or s u p p l y  s i d e
i n t e r c h a n g e a b i l i t y  or s u b s t i t u t a b i l i t y .  T h e  E C J  in 
C o n t i n e n t a l  C a n  u s e d  s o m e w h a t  i m p r e c i s e  t e r m i n o l o g y  w h e n  
it s t a t e d  t h a t  p r o d u c t s  t h a t  a r e  r e a s o n a b l y
i n t e r c h a n g e a b l e  w i l l  be c o n s i d e r e d  a s p a r t  of t h e
r e l e v a n t  m a r k e t  w h i l e  p r o d u c t s  t h a t  w e r e  o n l y  to  a 
l i m i t e d  e x t e n t  i n t e r c h a n g e a b l e  s h o u l d  n o t  b e  so 
c o n s i d e r e d .  T h e r e  is, h o w e v e r ,  n o  m a t h e m a t i c a 1 f o r m u l a e  
f o r  d e t e r m i n i n g  m a r k e t  s u b s t i t u t e s  m o r e  p r e c i s e l y .  In 
o r d e r  to j u d g e  a n y  g i v e n  i n s t a n c e ,  t h e  n a t u r e  of t h e  
g o o d s ,  t h e i r  p r i c e ,  u s a g e ,  a n d  a l s o  t h e  c o m p e t i t i v e  
c o n d i t i o n s  a n d  t h e  s t r u c t u r e  of s u p p l y  a n d  d e m a n d  o n  t h e  
m a r k e t  m u s t  b e  t a k e n  i n t o  c o n s i d e r a t i o n .  E x a m p l e s  of 
p r o d u c t  m a r k e t s  d e f i n e d  b y  t h e  C o u r t  a n d / o r  t h e
C o m m i s s i o n  a r e  t h e  m a r k e t  f o r b a n a n a s  as  o p p o s e d  to  t h a t
of f r e s h  f r u i t  a n d  t h e  m a r k e t  f o r  b u l k  v i t a m i n s  w i t h  e a c h
s p e c i f i c  v i t a m i n  f o r m i n g  a n  i n d i v i d u a l  m a r k e t . 47

T h e  r e l e v a n t  g e o g r a p h i c  m a r k e t  is t h e  a r e a  w i t h i n  
t h e  E C  w h e r e  t h e  a l l e g e d l y  d o m i n a n t  f i r m  is a c t u a l l y  
f a c i n g  c o m p e t i t i o n  in r e s p e c t  of t h e  a c t i o n s  c o m p l a i n e d  
of. It is d e f i n e d  in t e r m s  of h o m o g e n e i t y  of t r a d i n g  
c o n d i t i o n s .  A s  A r t i c l e  8 6  o n l y  a p p l i e s  in t h e  c a s e  of a n  
a b u s e  of a d o m i  n a n t  p o s i t i o n  in a s u b s t a n t i a l  p a r  t of t h e  
m a r k e t ,  a n  a r e a  w i t h i n  t h e  C o m m u n i t y  m u s t  f i r s t  be 
d e f i n e d .  F u r t h e r ,  th e  a r e a  t h u s  r e l e v a n t  t o  t h e  
p r o c e e d i n g s  in q u e s t i o n  m u s t  b e  c o n s i d e r e d  i m p o r t a n t  
e n o u g h  to b e  ’ s u b s t a n t i a l *  w i t h i n  t h e  m e a n i n g  of A r t i c l e  
8 6 . A s  W y a t t  a n d  D a s h w o o d  s t a t e d ,  " T h e  t e s t  of a 
’ s u b s t a n t i a l  p a r t ’ is n o t  t h e  g e o g r a p h i c  e x t e n t  of t h e  
t e r r i t o r y  in q u e s t i o n  b u t  t h e  e c o n o m i c  i m p o r t a n c e  of t h e  
m a r k e t  s i t u a t e d  t h e r e . " 48

A t  o n e  e n d  of t h e  s p e c t r u m  t h e  r e l e v a n t  g e o g r a p h i c
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m a r k e t  m i g h t  b e  t h e  e n t i r e  C o m m u n i t y .  A t  t h e  o t h e r  e n d  of 
t h e  s p e c t r u m  t h e  C o m m i s s i o n  h a s , o n  s e v e r a l  o c c a s i o n s ,  
t a k e n  o n e  M e m b e r  S t a t e  a s  c o n s t i t u t i n g  t h e  r e l e v a n t  
g e o g r a p h i c a l  m a r k e t . 49 It h a s  t r i e d  to d e f i n e  th e  
r e l e v a n t  g e o g r a p h i c a l  m a r k e t  m o r e  n a r r o w l y  s t i l l ,  in 
t h a t,  in A 1 s a t e  1 v N o v a s a m  it s i n g l e d  o u t  a r e g i o n
w i t h i n  a M e m b e r  S t a t e ,  H o w e v e r ,  t h i s  C o m m i s s i o n  
d e f i n i t i o n  w a s  n o t  a c c e p t e d  b y  t h e  C o u r t . 50

As  W y a t t  a n d  D a s h w o o d  n o t e d ,  m a r k e t  p o w e r  w i l l  o n l y  
a f f o r d  a  d o m i n a n t  p o s i t i o n ,  ” ... if it is c a p a b l e  fo r 
e n d u r i n g  f o r  a  c o n s i d e r a b l e  t i m e . ” 51 T h u s ,  t h e  t e m p o r a l  
m a r k e t  c o m e s  i n t o  c o n s i d e r a t i o n .  T h e  m a r k e t  o n  w h i c h  t h e  
f i r m  o p e r a t e s  m a y  c h a n g e  f r o m  t i m e  to t i m e  a s  r e g a r d s  
b o t h  t h e  r a n g e  of p r o d u c t s  a n d  t h e  g e o g r a p h i c  a r e a .  If 
s u b s t i t u t e s  a r e  l i k e l y  to b e c o m e  a v a i l a b l e  in t h e  s h o r t  
t e r m  t h e n  t h e  f i r m  is l i k e l y  to c o n s i d e r  t h e  p o s s i b i l i t y  
of t h e i r  c u s t o m e r s  d e f e c t i n g  to t h e s e  s u b s t i t u t e s .  S u c h  a 
p o s s i b i l i t y  l i m i t s  its  f r e e d o m  of a c t i o n .  A m o n g  t h e  c a s e s  
w h e r e  t h e  t e m p o r a l  m a r k e t  w a s  a f a c t o r  w e r e  U n  i t e d  . 
B r a n d s , B .P . . C o m m e r c i a l  S o l v e n t s  a n d  M i c h e l  i n . 5 2

D o m i n a n c e ,  b y  i t s e l f ,  is n o t  p r o h i b i t e d  b y  A r t i c l e  
8 6 . W h a t  is p r o b l e m a t i c  is its  a b u s i v e  e x p l o i t a t i o n .  In 
H o f f m a n - L a  R o c h e  t h e  C o u r t  s t a t e d ,  " T h e  c o n c e p t  of a b u s e  
is a n  o b j e c t i v e  c o n c e p t  r e l a t i n g  to t h e  b e h a v i o u r  of a n  
u n d e r t a k i n g  in a d o m i n a n t  p o s i t i o n  w h i c h  is s u c h  a s  to 
i n f l u e n c e  t h e  s t r u c t u r e  of a m a r k e t ,  w h e r e ,  a s  a r e s u l t  
of t h e  v e r y  p r e s e n c e  of t h e  u n d e r t a k i n g  in q u e s t i o n ,  t h e  
d e g r e e  of c o m p e t i t i o n  is w e a k e n e d  . . . ” 55 H e r  s t u d y  of 
H o f f m a n - L a  R o c h e  led K o r a h  to  t h e  c o n c l u d e  t h a t  " E v e n  a 
s m a l l  r e d u c t i o n  of c o m p e t i t i o n  m a y  i n f r i n g e  A r t i c l e
8 6 . " S4

In t h e  T e n t h  R e p o r t  o n  C o m p e t i t i o n  P o l i c y  t he
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C o m m i s s i o n  s t a t e d  t h a t :
S t r e n g t h e n i n g  b y  m e a n s  of m e r g e r  is l i k e l y  to 
c o n s t i t u t e  a n  a b u s e  i f a n y  d i s t o r t i o n  of t h e  
r e s u l t i n g  m a r k e t  s t r u c t u r e  i n t e r f e r e s  w i t h  t h e  
m a i n t e n a n c e  of r e m a i n i n g  c o m p e t i t i o n  ( w h i c h  h a s  
a l r e a d y  b e e n  w e a k e n e d  b y  t h e  v e r y  e x i s t e n c e  of t h i s  
d o m i n a n t  p o s i t i o n )  or its d e v e l o p m e n t .

In t h e  T w e l f t h  R e p o r t  o n  C o m p e t i t i o n  P o l i c y  t h e  
C o m m i s s i o n  a d d e d  t h a t  "... s u c h  a n  e f f e c t  d e p e n d s ,  in 
p a r t i c u l a r ,  o n  t h e  c h a n g e  in t h e  r e l e v a n t  s t r e n g t h  of 
t h e  p a r t i c i p a n t s  a f t e r  t h e  m e r g e r ,  i.e. t h e  p o s i t i o n  of 
t h e  n e w  u n i t  in r e l a t i o n  to r e m a i n i n g  c o m p e t i t o r s . " 3 8

H o w e v e r ,  d e s p i t e  t h e  a b o v e  p r o n o u n c e m e n t s ,  t h e
p o s i t i o n  w i t h  r e g a r d  to w h a t  d e g r e e  of f e t t e r i n g  of
c o m p e t i t i o n  c o n s t i t u t e s  a b u s e  of a d o m i n a n t  p o s i t i o n  b y  
w a y  of m e r g e r  is s t i l l  n o t  t o t a l l y  c l e a r ,  t h o u g h  it is 
n o w  p r e s u m a b l y  s t r i c t e r  t h a n  t h e  d o c t r i n e  l a i d  d o w n  in 
C o n t i n e n t a l  C a n .

A f u r t h e r  d e v e l o p m e n t  a s  r e g a r d s  i n t e r p r e t a t i o n  of 
t h e  c o n c e p t  of a b u s e  of a d o m i n a n t  p o s i t i o n  w a s  t h e  
e x t e n s i o n  of A r t i c l e  8 6  to t h e  p o s s i b i l i t y  t h a t  t h e
p u r c h a s e  b y  a  d o m i n a n t  f i r m  of m i n o r i t y  s h a r e h o l d i n g s  in
i n d e p e n d e n t  f i r m s ,  or o t h e r  m e t h o d s  of g a i n i n g  i n f l u e n c e  
o v e r  s u c h  f i r m ’ s c o m m e r c i a l  p o l i c i e s ,  m a y  be  d e e m e d  a n  
a b u s e  of t h e  a c q u i r e r ’ s d o m i n a n t  p o s i t i o n .  T h i s  w a s  a s  a 
r e s u l t  of P h i  1 ip M o r r i  s , t h o u g h  S i r a g u s a  n o t e d  t h a t  t h i s  
d e v e l o p m e n t  h a d  b e e n  f o r e s h a d o w e d  b y  t h e  j u d g e m e n t  of t h e  
E C J  in H o f f m a n - L a  R o c h e . 86 F i n e  s t a t e d  t h a t ,  s i n c e  
C o n t i n e n t a l  C a n , P hi  1 ip M o r r i  s c o n s t i t u t e d ,  " . . . t h e  
s i n g l e  m o s t '  i m p o r t a n t  d e v e l o p m e n t  in t h e  C o m m u n i t y ’ s 
p o l i c y  o n  t h e  a p p l i c a b i l i t y  of A r t i c l e  8 6  to m e r g e r s  
. , . " B 7 ^ h e  C o u r t  s t a t e d  in P h i  1 ip M o r r  i s , " A n  a b u s e  of 
s u c h  a p o s i t i o n  c a n  o n l y  a r i s e  w h e r e  t h e  s h a r e h o l d i n g  in
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q u e s t i o n  r e s u l t s  in e f f e c t i v e  c o n t r o l  of t h e  o t h e r  
c o m p a n y  or a t  l e a s t  in s o m e  i n f l u e n c e  o n  its c o m m e r c i a l  
p o l i c y . " BB T h u s ,  it n o w  a p p e a r s  t h a t  A r t i c l e  8 6  a p p l i e s  
to a c q u i s i t i o n s  of m i n o r i t y  s h a r e h o l d i n g s  b y  a f i r m  in a 
p o s i t i o n  of d o m i n a n c e .

It is c l e a r  t h a t  t h e  C o m m i s s i o n  h a s  p r o g r e s s i v e l y  
r e f i n e d  t h e  c o n c e p t  of d o m i n a n c e  o v e r  t h e  y e a r s  b y  "... 
d e f i n i n g  m a r k e t s  m o r e  n a r r o w  1y a n d  l o w e r i n g  t h e  t h r e s h o l d  
of m a r k e t  s h a r e s  ..."s9

T h r o u g h o u t  t h e  c o u r s e  of it s d e a l i n g  w i t h  t h e  
c o m p o n e n t  f a c t o r s  of d o m i  n a n t  p o s i t i o n  t h e  C o m m  i s s i o n  h a s  
n o t  a d h e r e d  c o n s i s t e n t l y  to e c o n o m i c  t h e o r y .  T h e  m o s t  
s t r i k i n g  e x a m p l e  of t h i s  is U n i t e d  B r a n d s . T h e r e  it w a s  
c l e a r  t h a t  U n i t e d  B r a n d s  d i d  n o t  e n j o y  p o w e r  o v e r  p r i c e  
but, in f a c t,  w a s  u n s u c c e s s f u l l y  f i g h t i n g  a  p r i c e  w a r  
w i t h  its m a i n  c o m p e t i t o r .  N e v e r t h e l e s s ,  t h e  C o u r t  h e l d  
t h a t  U n i t e d  B r a n d s  d i d  o c c u p y  a d o m i  n a n t  p o s i t i o n .

W i t h  r e g a r d  to t h e  r e l e v a n t  p r o d u c t  m a r k e t  K o r a h  
s t a t e d ,  " W h e r e a s  m a n y  e c o n o m i s t s  c o n s i d e r  t h a t  
s u b s t i t u t e s  o n  b o t h  t h e  s u p p l y  a n d  d e m a n d  s i d e  of t h e  
m a r k e t  d e f i n e  it, s o m e  d e c i s i o n s  in t h e  E E C  a d o p t e d  in 
t h e  l at e  1 9 7 0 s  a n d  1 9 8 0 s ,  ... u s e  a n  a r b i t r a r y  t e s t  to
d e f i n e  t h e  m a r k e t ,  , . . " 6 ° A s  to t h e  g e o g r a p h i c  m a r k e t ,  
e c o n o m i s t s  a r g u e  th at ,  f or  c e r t a i n  p r o d u c t s ,  t h e r e  is a 
w o r l d w i d e  m a r k e t .  As  K o r a h  h a s  s t a t e d ,  " F o r  s o m e  
p r o d u c t s ,  e c o n o m i s t s  m i g h t  s a y  t h a t  t h e  r e l e v a n t  m a r k e t  
m u s t  b e  w o r l d w i d e ,  a s  t h e  s o l e  p r o d u c e r  of a s u b s t a n c e  in 
t h e  c o m m o n  m a r k e t  w o u l d  h a v e  n o  m o n o p o l i s t i c  d i s c r e t i o n  
w e r e  t h e  m a r k e t  l i a b l e  to b e  s w a m p e d  b y  i m p o r t s . " 61 It is 
o n l y  t h e  a b u s e  of a d o m i n a n t  p o s i t i o n  w i t h i n  t h e  E C  t h a t  
c a n  b e c h a l l e n g e d .  H o w e v e r ,  t h e  C o m m i s s i o n  d o e s  n o t  
a l w a y s  t a k e  a c c o u n t  of c o m p e t i t i v e  p r e s s u r e s  o u t s i d e  t he
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EC,

T h e  w a y  a d d i t i o n a l  c r i t e r i a  to m a r k e t  s h a r e  a r e  u s e d  
b y  t h e  C o m m u n i t y  i n s t i t u t i o n s  h a s  b e e n  c r i t i c i s e d .  F o r
e x a m p l e ,  t h e  r e a s o n s  a s  to w h y  c e r t a i n  c o m b i n a t i o n s  of 
c r i t e r i a  e s t a b l i s h e d  d o m i n a n c e  h a v e  n o t  a l w a y s  b e e n  
c l e a r , 62 A s  to e n t r y  b a r r i e r s ,  t h e  C o u r t  a d o p t e d  a n  
i n d i v i d u a l i s t i c  a p p r o a c h .  A s K o r a h  c o m m e n t e d ,  in t h e  
M i c h e 1 i n c a s e ,  "... it a s s e s s e d  t h e  a l l e g e d  b a r r i e r s  to
e n t r y  o n  a s h o r t e r  t i m e  s c a l e  t h a n  w o u l d  b e  u s e d  b y
e c o n o m i s t s ,  in E u r o p e  a s  w e l l  a s  A m e r i c a . " 63

K o r a h  h a s  c o n c l u d e d  t h a t  "... b o t h  t h e  C o m m i s s i o n  
a n d  t h e  C o u r t  h a v e  f a i l e d  to m a k e  c l e a r l y  a n d  c o g e n t l y
r e a s o n e d  d e c i s i o n s . " 64 O n  o n e  level t h i s  c a n  b e  e x p l a i n e d
b y  t h e  f a c t  t h a t ,  a s  s t a t e d  in p r e v i o u s  c h a p t e r s ,  
e c o n o m i c  t h e o r y  d o e s  n o t  t r a n s p o s e  s m o o t h l y  i n t o  law. 
T h u s ,  e v e n  if t h e  C o u r t  a n d  C o m m i s s i o n  w e r e  a t t e m p t i n g  to 
a d h e r e  a s  c l o s e l y  a s  p o s s i b l e  to f a v o u r e d  e c o n o m i c  
t h e o r i e s ,  s o m e  of t h e  e s s e n c e  of p u r e  e c o n o m i c s  w o u l d  b e  
l o s t  in t h e  p r a c t i c a l  a p p l i c a t i o n  of law.

T h i s ,  h o w e v e r ,  d o e s  n o t  p r o v i d e  a f ull e x p l a n a t i o n  
of t h e  a c t i v i t i e s  of t h e  E C  i n s t i t u t i o n s .  A n
u n d e r s t a n d i n g  of E C J  d e c i s i o n s  a n d  a l s o  C o m m i s s i o n  
i n v e s t i g a t i o n s  r e q u i r e s  a n  a d d i t i o n a l  e l e m e n t .  T h e  p o l i c y  
of b o t h  t h e  C o m m i s s i o n  a n d  t h e  C o u r t  m u s t  be u n d e r s t o o d  
in o r d e r  t o  g r a s p  w h a t  h a s  b e e n  h a p p e n i n g  in E C
c o m p e t i t i o n  law. T h e  p o l i c y  of t h e  C o u r t  h a s  a l r e a d y
b e e n  e x p l a i n e d .  T h e  p o l i c y  of t h e  C o m m i s s i o n ,  in t h i s  
c a s e  D G  IV, is m u c h  t h e  s a m e  a s  t h a t  of t h e  C o u r t .  T o 
r e a c h  a p o l i c y  o b j e c t i v e ,  b o t h  t h e  C o m m i s s i o n  a n d  t h e  
C o u r t ,  it is s u g g e s t e d ,  f ee l f r e e  to d e p a r t  f r o m  e c o n o m i c  
t h e o r y  in o r d e r  to a r r i v e  a t  a f a v o u r e d  c o n c l u s i o n  w h e r e  
s u c h  c o n c l u s i o n  w o u l d  n o t  a c c o r d  w i t h  e c o n o m i c  t h e o r y .
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T h a t  t h i s  h a s  b e e n  h a p p e n i n g  c a n  b e  s e e n  f r o m  t h e 
c o n c l u s i o n s  r e a c h e d  b y  F i n e  a n d  K o r a h .  D e s p i t e  a l l t h e  
C o m m i s s i o n  i n v e s t i g a t i o n s  a n d  C o u r t  j u d g m e n t s  o v e r  t h e  
y e a r s  s i n c e  C o n t i n e n t a l  C a n , F i n e  s t a t e d  t h a t  the 
c o n c e p t s  of b o t h  a b u s e  a n d  d o m i n a n c e  w e r e  s t i l l  
’n e b u l o u s . ’ M o r e  s p e c i f i c a l l y  K o r a h  w r o t e ,  " O n  t h e  b a s i s  
of p r e c e d e n t s  it is n o t  e a s y  to a d v i s e  w h a t  t h e  r e l e v a n t  
m a r k e t  m a y  be. T h e  C o m m i s s i o n  h a s  c o n s i d e r a b l e  p o w e r  in 
s e l e c t i n g  i t . " 6B In s h o r t ,  t h e  i n s t i t u t i o n s ,  b y  d e p a r t i n g  
f r o m  t h e  c o n s t r a i n t s  of e c o n o m i c  t h e o r y  o n  o c c a s i o n ,  h a v e  
g i v e n  t h e m s e l v e s  c o n s i d e r a b l e  s c o p e  in d e c i d i n g  a n y  
p o t e n t i a l  i n s t a n c e  r e l a t i n g  to t h e  a b u s e  of a d o m i n a n t  
p o s  i t i on.

A r t i c l e  8 5  A r t i c l e  8 5  w a s  b r o u g h t  i n t o  p l a y  w i t h  
P h i l i p  M o r r  i s . In A p r i l  1 98 1 , t h e  R e m b r a n d t  G r o u p ,  (RG), 
a S o u t h  A f r i c a n  f i rm , t r a n s f e r r e d  t o P h i l i p  M o r r i s ,  (PM), 
a U n i t e d  S t a t e s  f ir m , h a l f  t h e  e q u i t y  in o n e  of its 
f i r m s ,  R o t h m a n s  T o b a c c o  H o l d i n g s ,  ( R T H ) ,  a U n i t e d  K i n g d o m  
f ir m , f o r  t h e  s u m  of $ 3 5 0  m i l l i o n .  R T H  h a d  a m a j o r i t y  
h o l d i n g  in R o t h m a n s  I n t e r n a t i o n a l ,  ( RI), a U n i t e d  K i n g d o m  
f i rm .  T h e  a g r e e m e n t  a l s o  i n c l u d e d  c e r t a i n  p r o v i s i o n s  
r e l a t i n g  to R T H  w h i c h ,  in e f f e c t ,  c r e a t e d  a p a r t n e r s h i p  
b e t w e e n  P M  a n d  R G  as r e g a r d s  R TH . RI w a s  to b e  m a n a g e d  on 
a j o i n t  b a s i s .  F u r t h e r ,  u n d e r  t h e  a g r e e m e n t  t h e  p a r t i e s  
w e r e  to r e a l i s e  t h e  p o t e n t i a l  g a i n s  in s e v e r a l  a r e a s ,  fo r 
e x a m p l e ,  j o i n t  r e s e a r c h ,  m a n u f a c t u r e  a n d  d i s t r i b u t i o n .

In M a y  1 98 1 , R .J . R e y n o l d s  I n d u s t r i e s  I n c o r p o r a t e d ,  
(R JR ) c o m p l a i n e d  to t h e  C o m m i s s i o n  a b o u t  t h e  a b o v e  
t r a n s a c t i o n .  In N o v e m b e r  1 98 1,  a n d  J a n u a r y  1982, 
R e e m t s m a  a n d  B r i t i s h  A m e r i c a n  T o b a c c o  ( B AT )  r e s p e c t i v e l y  
a l s o  l o d g e d  c o m p l a i n t s  to t h e  C o m m i s s i o n .  In b e t w e e n  
t h e s e  t w o  a c t i o n s ,  in M a y  19 81 , P M  a n d  R G  n o t i f i e d  the
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C o m m i s s i o n  of t h e i r  a g r e e m e n t .  T h e  s u b  s t a n c e  of t h e  
c o m p l a i n t s ,  b a c k e d  w i t h  a d e t a i l e d  l i s t  of a r g u m e n t s ,  w a s  
t h a t  t h e  a g r e e m e n t  b e t w e e n  P M  a n d  R G  d i s t o r t e d  
c o m p e t i t i o n .  P M  w a s  a n  a c t i v e  c o m p e t i t o r  in t h e  c i g a r e t t e  
m a r k e t  in s e v e r a l  M e m b e r  S t a t e s .  B y  its a c q u i s i t i o n  of 
RTH , P M  h a d  a m a j o r  i n t e r e s t  in t h e p r o f i t s  of R TH.  R T H  4 
in t u r n ,  w a s  t h e  c o n t r o l l i n g  f i r m  of RI, w h i c h  w a s  a 
m a j o r  c o m p e t i t o r  to PM.

T h e  C o m m i s s i o n  i n v e s t i g a t e d  t h e  c a s e  a n d  s e n t  t h e  
p a r t i e s  a f o r m a l  s t a t e m e n t  of o b j e c t i o n s .  T h i s  e x p r e s s e d  
t h e  v i e w  t h a t  t h e  a g r e e m e n t  b e t w e e n  P M  a n d  R G  i n f r i n g e d  
b o t h  A r t i c l e s  8 5  a n d  8 6  a n d  s e t  o u t  a l is t  of r e a s o n s  as  
to w h y  t h i s  w a s  so. W i t h  r e g a r d  to A r t i c l e  85, as  
A d v o k a t e r n e  n o t e d ,  ” ... t h e  C o m m i s s i o n  a p p e a r e d  to t a k e  
t h e  v i e w  t h a t  e v e n  a s h a r e h o l d i n g  in a c o m p e t i t o r  w h i c h
a m o u n t s  o n l y  t o a  p a s s i v e  i n v e s t m e n t  c a n  h a v e  a n t i 
c o m p e t i t i v e  e f f e c t s  w i t h i n  a r t i c l e  8 5 . " * 6

T h e  e v e n t u a l  o u t c o m e ,  a f t e r  c o m p l e x  d i s c u s s i o n s  
b e t w e e n  t h e  f i r m s  a n d  t h e  C o m m i s s i o n ,  w a s  t h a t  P M
t r a n s f e r r e d  b a c k  its s h a r e s  in RTI a n d  i n s t e a d  b e c a m e  a 
d i r e c t  s h a r e h o l d e r  in RI. A l s o ,  t h e  p a r t n e r s h i p  a n d  c o 
o p e r a t i o n  c l a u s e s  w e r e  r e m o v e d ,  c h a n g e s  w e r e  m a d e  to  t h e  
o r i g i n a l  a g r e e m e n t  a n d  a n u m b e r  of u n d e r t a k i n g s  w e r e  
g i v e n  to t h e  C o m m i s s i o n  b y  PM.

In v i e w  of t h i s ,  t h e  C o m m i s s i o n  w r o t e  to  the
c o m p l a i n a n t s  in D e c e m b e r  1 9 8 3  i n f o r m i n g  t h e m  t h a t  it 
i n t e n d e d  t o  r e j e c t  t h e i r  c o m p l a i n t s .  T h e  C o m m i s s i o n  a l s o  
a s k e d  t h e m  to s u b m i t  t h e i r  c o m m e n t s .  B A T  a n d  R J R  r e p l i e d  
t h a t  t h e  n e w  a g r e e m e n t  c o n t a i n e d  a l m o s t  all t h e  f e a t u r e s  
t h a t  t h e  C o m m i s s i o n  h a d  o r i g i n a l l y  p e r c e i v e d  a s  c o n t r a r y  
to t h e  T r e a t y .  H o w e v e r ,  t h e  C o m m i s s i o n  w r o t e  to B A T  a n d  
R J R  in M a r c h  1 9 8 4 , g i v i n g  t h e  f i n a l  d e c i s i o n  of t h e  full
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C o m m i s s i o n ,  w h i c h  w a s  t h a t  t h e i r  c o m p l a i n t s  w e r e  
r e j e c t e d  a n d  t h a t  t h e  f i l e  w a s  n o w  c l o s e d .  B A T  a n d  R J R  
b e g a n  p r o c e e d i n g s  u n d e r  A r t i c l e  1 7 3  a n d  r e q u e s t e d  t h e  
E C J  to a n n u l  t h e  1 9 8 4  C o m m i s s i o n  d e c i s i o n  w h i c h  h a d  
f o r m a l l y  r e j e c t e d  t h e i r  c o m p l a i n t .  T h e  C o u r t  h o w e v e r ,  in 
its j u d g e m e n t  of N o v e m b e r  1 9 8 7 ,  d i s m i s s e d  t h a t  
a p p l i c a t i o n  in f u l l .  In p a r t i c u l a r ,  a s  r e g a r d s  t h e  
s u b s t a n c e  of t h e  a p p l i c a t i o n ,  t h e  C o u r t  u p h e l d  t h e  
C o m m i s s i o n ’ s v i e w  t h a t  n o  a n t i - c o m p e t i t i v e  o b j e c t  or 
e f f e c t  h a d  b e e n  e s t a b l i s h e d  w i t h  r e g a r d  t o  t h e  a g r e e m e n t  
b e t w e e n  P M  a n d  RI.

T h e  m a j o r  i m p o r t  of P h i  1 i p M o r  r i s  c o n c e r n s  t h e  
r e l e v a n c e  of A r t i c l e  8 5  n o t  so m u c h  t o  t h i s  c a s e  in 
p a r t i c u l a r ,  but , m o r e  i m p o r t a n t l y ,  to a g r e e m e n t s  s u c h  as 
w e r e  c o n c l u d e d  b e t w e e n  R G  a n d  P M  in g e n e r a l .  T h e  C o u r t  
s t a t e d .  " T h e  m a i n  i s s u e  in t h e s e  c a s e s  is w h e t h e r  a n d  in 
w h a t  c i r c u m s  t a n c e s  t h e  a c q u i s i t i o n  of  a m i n o r i t y  
s h a r e h o l d i n g  in a c o m p e t i n g  c o m p a n y  m a y  c o n s t i t u t e  a n  
i n f r i n g e m e n t  of A r t i c l e s  8 5  a n d  8 6  of t h e  T r e a t y . " 67

T h e  C o u r t  t h e n  w e n t  o n  to m a k e  b r o a d e r  s t a t e m e n t s  of 
p r i n c i p l e  a s  f o l l o w s :

A l t h o u g h  t h e  a c q u i s i t i o n  b y  o n e  c o m p a n y  of a n  
e q u i t y  i n t e r e s t  in a c o m p e t i t o r  d o e s  n o t  in i t s e l f  
c o n s t i t u t e  c o n d u c t  r e s t r i c t i n g  c o m p e t i t i o n ,  s u c h  
a n  a c q u i s i t i o n  m a y  n e v e r t h e l e s s  s e r v e  a s  a n  
i n s t r u m e n t  fo r i n f l u e n c i n g  t h e  c o m m e r c i a l  c o n d u c t  of 
t h e  c o m p a n i e s  in q u e s t i o n  so a s  to r e s t r i c t  or 
d i s t o r t  c o m p e t i t i o n  o n  t h e  m a r k e t  o n  w h i c h  t h e y  
c a r r y  o n  b u s i n e s s . 6 ®

A f t e r  e l a b o r a t i n g  o n  p o s s i b l e  f a c t u a l  c i r c u m s t a n c e s  
w h e r e  t h i s  s i t u a t i o n  m i g h t  o c c u r ,  t h e  C o u r t  c o n c l u d e d  o n 
t h i s  p o i n t .



F i n a l l y ,  e v e r y  a g r e e m e n t  m u s t  b e a s s e s s e d  in its 
e c o n o m i c  c o n t e x t  a n d  . ., th e  s i t u a t i o n  o n the 
r e l e v a n t  m a r k e t .  M o r e o v e r ,  w h e r e  t h e  c o m p a n i e s
c o n c e r n e d  a r e  m u l t i n a t i o n a l  c o r p o r a t i o n s  ... t h e i r
r e l a t i o n s h i p s  o u t s i d e  t h e  C o m m u n  i ty c a n n o  t be
i g n o r e d .  It is n e c e s s a r y  in p a r t i c u l a r  to c o n s i d e r  
t h e  p o s s i b i l i t y  t h a t  t h e  a g r e e m e n t  in q u e s t i o n  m a y  
b e  p a r t  of a p o l i c y  of g l o b a l  c o - o p e r a t i o n  b e t w e e n  
t h e  c o m p a n i e s  w h i c h  a r e  p a r t y  to i t . 69

P h i  1 ip M o r r i  s w a s  s u b j e c t e d  to e x t e n s i v e  a n a l y s i s . 70 
T h e  j u d g e m e n t  w a s  c h a r a c t e r i s e d  a s  b o t h  c o m p l e x  a n d  
s o m e w h a t  u n c l e a r .  In e s s e n c e ,  h o w e v e r ,  i t s  m a i n  i m p o r t  
w a s  t h a t  A r t i c l e  8 5  n o w  d e f i n i t e l y  a p p l i e d  to p a r t i a l
m e r g e r s  a n d  p o s s i b l y  a l s o  to t o t a l  m e r g e r s .  It is t h i s
l a t t e r  p o i n t  t h a t  h a s  p r o v o k e d  t h e  g r e a t e s t  d e b a t e .  As
S i r a g u s a  w r o t e ,  " M o s t  of t h e  d i s c u s s i o n s  f o l l o w i n g  
P h i l i p  M o r r i s  h a v e  c e n t r e d  o n  t h e  i s s u e  of w h e t h e r  
A r t i c l e  8 5  c o u l d  a l s o  a p p l y  to full m e r g e r s  . . . " 7 1

B e l l a m y  a n d  C h i l d ,  fo r  e x a m p l e ,  r e c o g n i s e d  t h a t  t h i s  
i s s u e  w a s  m o o t . 72 T h e  a u t h o r s  c o n s i d e r e d  t h a t  A r t i c l e  
8 5 ( 1 )  s h o u l d  n o t  a p p l y  to f ull m e r g e r s  b u t  a c k n o w l e d g e  
t h a t  t h e i r s  is n o t  a  u n i v e r s a l l y  h e l d  v i e w , 75 D o w n e s  a n d  
E l l i s o n ,  c o m m e n t i n g  o n  a p a s s a g e  of t h e  E C J  j u d g e m e n t  
r e l e v a n t  to t h e  p o i n t  a t  i s s u e  s t a t e d  t h a t  " I t  s e e m s
c l e a r ,  t h e r e f o r e ,  t h a t  t h i s  p a s s a g e  w a s  i n t e n d e d  a s  a 
b r o a d  s t a t e m e n t  of p r i n c i p l e  o n t h e  p o s s i b l e  a p p l i c a t i o n  
of A r t i c l e  8 5  to a r a n g e  of m e r g e r s  i n c l u d i n g  f u ll  
m e r g e r s . 74 F i n e  w r o t e ,  "... t he  E u r o p e a n  C o u r t  of J u s t i c e  
s e e m s  t o h a v e  s e t t l e d  a n y  l i n g e r i n g  d o u b t s  t h a t  A r t i c l e  
8 5  a p p l i e s  to t o t a l  a n d  p a r t i a l  a c q u i s i t i o n s  of 
o w n e r s h i p  in a c o m p e t i n g  c o m p a n y . " 75

W h e t h e r  A r t i c l e  8 5  is a p p l i c a b l e  to f ul l m e r g e r s
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t u r n s  o n  t h e  c o n t r a d i c t i o n s  b e t w e e n  p a r a g r a p h  31 of t h e  
j u d g e m e n t  a n d  l a t e r  p a r a g r a p h s .  P a r a g r a p h  31 s t a t e d ,  
" S i n c e  t h e  a c q u i s i t i o n  of s h a r e s  in R o t h m a n s  
I n t e r n a t i o n a l  w a s  t h e  s u b j e c t - m a t t e r  of a g r e e m e n t s  
e n t e r e d  i n t o  b y  c o m p a n i e s  w h i c h  h a v e  r e m a i n e d  i n d e p e n d e n t  
a f t e r  t h e  e n t r y  i n t o  f o r c e  of t h e  a g r e e m e n t ,  t h e  i s s u e  
m u s t  b e  e x a m i n e d  f i r s t  of a ll f r o m  t h e  p o i n t  of v i e w  of 
A r t i c l e  8 5 . "

P a r a g r a p h  31, o n  t h e  f a c e  of it, s e e m s  m o r e  
r e s t r i c t i v e  a s  r e g a r d s  f u ll  m e r g e r s  t h a n  l a t e r  p a s s a g e s ,  
a n d  p o s s i b l y  r u l e s  o u t  t h e i r  c o n s i d e r a t i o n  a l t o g e t h e r .
T h e  k e y  i s s u e  a s  to p a r a g r a p h  31  r e v o l v e s  a r o u n d  t h e  
m e a n i n g  of o n e  s p e c i f i c  w o r d  in t h e  p a r a g r a p h .  As  F i n e  
s t a t e d ,  " T h e  q u e s t i o n  a r o s e ,  h o w e v e r ,  w h e t h e r  t h e  C o u r t  
i n t e n d e d  t h e  t e r m  ’ i n d e p e n d e n c e ’ to m e a n  e c o n o m i c  
i n d e p e n d e n c e  (as a f u n c t i o n  of c o n t r o l )  or  f o r m a l  
i n d e p e n d e n c e  ( t w o  f i r m s  a t  l e a s t  in f o r m  r e m a i n i n g  o n  t h e  
m a r k e t ) . " 76 S i r a g u s a  h a s  n o t e d  t h a t  t h e  w o r d
’ i n d e p e n d e n t ’ in p a r a g r a p h  31 h a s  b e e n  t a k e n  b y  s o m e  
c o m m e n t a t o r s  to m e a n  o n l y  lega l,  or f o r m a l ,  i n d e p e n d e n c e  
a s o p p o s e d  to le ga l a n d  e c o n o m i c  i n d e p e n d e n c e . 77 L e g a l  
i n d e p e n d e n c e  is t a k e n  to b e  t h e  c a s e  w h e r e  t h e  m e r g e e  
b e c o m e s  a s u b s i d i a r y  of t h e  p a r e n t  p r e d a t o r  f i r m ,  w h i l e  
l eg al  a n d  f o r m a l  i n d e p e n d e n c e  is t h a t  t h e  f i r m s  a r e  n o t  
l i n k e d  in a n y  w ay.  If t h e  c o r r e c t  m e a n i n g  is h e l d  to be  
t h a t  of legal i n d e p e n d e n c e  o n l y ,  t h e n  A r t i c l e  8 5  m a y  
a p p l y  to f ul l m e r g e r s .

F i n e  c o n t r a s t e d  t h e  p a r a g r a p h  in q u e s t i o n  w i t h  t h e  
r e s t  of t h e  j u d g e m e n t  a n d  a c c o r d i n g l y  c o n c l u d e d  t h a t ,
"... t h e  c o n t r a d i c t i o n  of P a r a g r a p h  31 w i t h  t h e  b a l a n c e  
of t h e  j u d g e m e n t  is p u r e l y  a n o m a l o u s .  P a r a g r a p h  31 m u s t  
r e p r e s e n t  n o t h i n g  m o r e  t h a n  t o k e n  lip s e r v i c e  to t h e  1 9 6 6  
M e m o r a n d u m  . , . " 7B T h e  C o m m i s s i o n  u t i l i s e d  a p a r a l l e l



a p p r o a c h  to t h i s  p r o b l e m ,  a n d  t h e i r  c o n c l u s i o n  w a s  
s i m i l a r l y  r o b u s t .  As  F i n e  n o t e d ,  " T h e  C o m m i s s i o n  has
s t a t e d  t h a t  it r e j e c t s  P a r a g r a p h  31 of t h e  P h i l i p  M o r r i s  
j u d g e m e n t . " 79 B e r w i n  s t a t e d ,  " T h e  C o m m i s s i o n ’ s v i e w  is
t h a t  A r t i c l e  8 5  m a y  a p p l y  to a 1 0 0  p e r  c e n t  a c q u i s i t i o n
if t h e  m a r k e t  is o n e  w h e r e  c o m p e t i t i o n  w i l l  be
s u b s t a n t i a l l y  a f f e c t e d . " 80

A n  a n a l y s i s  of t h e  j u d g e m e n t  s h o w s  t h a t  A r t i c l e  8 5
w a s  m e a n t  to b e  a p p l i c a b l e  to f u l l m e r g e r s .  P a r a g r a p h  31 
d o e s  n o t  s e e m  to r u l e  o u t  f ull  m e r g e r s  d e f i n i t i v e l y .  
F u r t h e r ,  a n  e v a  l'uat i o n  of t he j u d g e m e n t  a s  a  w h o l e  g i v e s  
r i s e  to t h e  v i e w  t h a t  a n a r  r o w  i n t e r p r e t a t i o n  of
P a r a g r a p h  3 1  w o u l d  b e  a t  o d d s  w i t h  t h e  o v e r a l l  t o n e  of 
t h e  j u d g e m e n t .  F u r t h e r ,  t h e  i n t e r p r e t a t i o n  of t h e  P h i  1 ip 
M o r r i s  j u d g e m e n t  ( i n  it s e n t i r e t y )  b y  t h e  C o m m i s s i o n
s h o u l d  a l s o  c a r r y  w e i g h t ,  if o n l y  b e c a u s e ,  o v e r  t h e
y e a r s ,  t h e r e  h a s  b e e n  a g o o d  d e g r e e  of c o n s e n s u s  b e t w e e n  
t h e  C o u r t  a n d  t h e  C o m m i s s i o n  in t h e  i n t e r p r e t a t i o n  of 
c o m p e t i t i o n  law. If t h e  C o m m i s s i o n  b e l i e v e s  t h a t  t h e
j u d g e m e n t  a l l o w s  A r t i c l e  85 to a p p l y  to f ull m e r g e r  t h i s  
m a y  w e l l  b e  w h a t  t h e  C o u r t  had, in f a c t,  i n t e n d e d .

T h e  s c o p e  a n d  i n f l u e n c e  of b o t h  A r t i c l e  8 5  in
p a r t i c u l a r  a n d  E C  c o m p e t i t i o n  l aw  in g e n e r a l  w e r e
s i g n i f i c a n t l y  s t r e n g t h e n e d  b y  P h i l i p  M o r r i s . S i n c e  
C o n t i n e n t a l  C a n  t h e  C o m m i s s i o n ,  b y  m a k i n g  u s e  of t h e  
i n v e s t i g a t i o n s  a n d  c a s e s  r e l a t i n g  to A r t i c l e  8 6  d i s c u s s e d  
a b o v e ,  h a d  a t t e m p t e d  to p r e v e n t  a n y  f u r t h e r  r i s e  in 
l e v e l s  of c o n c e n t r a t i o n  t h a t  w o u l d  r e s u l t  in
s u b s t a n t i a l l y  w e a k e n e d  c o m p e t i t i o n .  Y et,  to u s e  a c l i c h e ,
t h i s  w a s  l o c k i n g  t h e  s t a b l e  d o o r  a f t e r  t h e  h o r s e  h a d
b o l t e d .  T h e  f a c t  t h a t  a d o m i n a n t  p o s i t i o n  a l r e a d y  
e x i s t e d  m e a n t  t h a t ,  u n d e r  c o n v e n t i o n a l  e c o n o m i c  t h e o r y ,  
t h e  e x i s t i n g  m a r k e t  s t r u c t u r e  w a s  n o t  f u l l y  c o n d u c i v e  to
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e f f e c t i v e  c o m p e t i t i o n .

H o w e v e r ,  t h e  e x i s t i n g  h i g h  l e v el  of m a r k e t  
c o n c e n t r a t i o n  c o u l d  n o t  b e  d e a l t  w i t h  u n d e r  A r t i c l e  86. 
T h e  C o m m i s s i o n  h a d , in its T e n t h  R e p o r t , s t a t e d  t h a t  t h e  
e x i s t e n c e  of a d o m i n a n t  p o s i t i o n  m e a n t  t h a t  c o m p e t i t i o n  
w a s  a l r e a d y  w e a k e n e d .  T h u s ,  t h e r e  w a s  a  m a j o r  g a p  in EC  
m e r g e r  c o n t r o l .  P h i  1 i p liorr i s a f f o r d e d  a n  o p p o r t u n i t y  to 
f i l l  t h i s  gap. T h e  C o u r t  u t i l i s e d  t h i s  o p p o r t u n i t y  in 
t h a t ,  b y  g i v i n g  a j u d g e m e n t  w h o s e  i n t e r p r e t a t i o n  a l l o w e d  
A r t i c l e  8 5  t o b e  u s e d  f o r  i n v e s t i g a t i n g  f u l l  m e r g e r s ,  t h e  
c o n t r o l  of m e r g e r s  u n d e r  t h e  E C  T r e a t y  law w a s  c o m p l e t e d .

T h e  c a s e  a l s o  p r e s e n t e d  a n  o p p o r t u n i t y  f o r  a n  
e x t e n s i o n  of t h e  p o w e r  of t h e  C o m m i s s i o n . 01 
S i g n i f i c a n t l y ,  P e t e r  S u t h e r l a n d  w r o t e  t h a t  " T h e  
u n a m b i g u o u s  c o n f i r m a t i o n  b y  t h e  C o u r t  t h a t  A r t i c l e s  85 
a n d  8 6  a p p l y  to t r a n s a c t i o n s  r e l a t i n g  t o c h a n g e s  in 
c o r p o r a t e  o w n e r s h i p  w i l l  h e l p  t h e  C o m m i s s i o n  to d e v e l o p  a 
m e r g e r  p o l i c y  b a s e d  o n  s o u n d  legal p r i n c i p l e s  a n d  m a r k e t  
a n a  l y s i s . " 02

F u r t h e r ,  t h e  j u d g e m e n t  h e l p e d  to i n c r e a s e  t h e  s c o p e  
of C o m m u n i t y  law b y  s e r v i n g  to s p e e d  t h e  p r o c e s s  of t h e  
f o r m u l a t i o n  a n d  a d o p t i o n  of a M e r g e r  C o n t r o l  R e g u l a t i o n .  
W h i l e  it c a n n o t  b e s t a t e d  in a n y  a b s o l u t e  f a s h i o n  t h a t  
t h e  C o u r t  a c t e d  w i t h  a n y  s u c h  s p e c i f i c  i n t e n t i o n s  in 
m i n d ,  it w a s  u n d o u b t e d l y  w o r l d l y  e n o u g h  to r e a l i s e  t h a t  
t h i s  c a s e  h a d  i m p l i c a t i o n s  b e y o n d  t h e  s e t t l e m e n t  of t h e  
d i s p u t e  in q u e s t i o n  a n d  to p e r c e i v e  t h e  p r o b a b l e  
i n t e r p r e t a t i o n  of its j u d g e m e n t  b y  t h e  C o m m u n i t y  
i n s t i t u t i o n s  a n d  o t h e r  r e l e v a n t  g r o u p s .

A d v o k a t e r n e  w r o t e ,  " H o w e v e r ,  t h e  C o m m i s s i o n  h a s  
r e c e n t l y  m a d e  r e n e w e d  e f f o r t s  to g e t  t h e  C o u n c i l  to a g r e e



in p r i n c i p l e  to a r e g u l a t i o n .  T h i s  p r e s s u r e  o n  t h e
C o u n c i l  h a s  b e e n  s h a r p l y  i n c r e a s e d  b y  t h e  r e c e n t  
j u d g e m e n t  of t h e  C o u r t  in t h e  P h i l i p  lior r i s / R o t h m a n s
c a s e . " 83 B r o w n  s t a t e d ,  ” ... t h e  j u d g e m e n t  a p p e a r s  to h a v e  
p r o m p t e d  t h e  M e m b e r  S t a t e s  to r e s u s c i t a t e  d i s c u s s i o n s  on 
t h e  C o m m i s s i o n ’ s l o n g - o u t s t a n d i n g  p r o p o s e d  r e g u l a t i o n  o n  
t h e  c o n t r o l  of c o n c e n t r a t i o n s  . . . " B4 K o r a h  w r o t e ,  "... 
t h e  j u d g e m e n t  in B a t  a n d  R e y n o l d s  w a s  w i d e l y  i n t e r p r e t e d  
a s  a n  i n d i c a t i o n  to t h e  C o u n c i l  of M i n i s t e r s  t h a t  it 
s h o u l d  a d o p t  t h e  r e g u l a t i o n  or s u f f e r  t h e  c o n s e q u e n c e s  of 
a w i d e  i n t e r p r e t a t i o n  of t h e  p r e c e d e n t . " 83

A n  e x a m i n a t i o n  of P h i l i p  M o r r i s  g i v e s  r i s e  t o t h e  
o p i n i o n  t h a t  t h e  q u e s t i o n  of w h e t h e r  or  n o t  A r t i c l e  85 
a p p l i e d  to m e r g e r s  w a s  n o t  d i r e c t l y  in i s s u e  b e f o r e  t h e  
C o u r t .  F i n e  n o t e d ,  " T h e  s t a t e d  p a r a m e t e r s  of t h e  C o u r t ’ s 
r e v i e w  d i d  n o t  d i s c o u r a g e  t h e  C o u r t  f r o m  r e a c h i n g  t h e  
b r o a d e r  i s s u e s  of t h e  c a s e . " 86 A d v o c a t e r n e  p u t  t h e  m a t t e r  
m o r e  b l u n t l y ,  w r i t i n g  t h a t  " T h e r e  w a s  n o  n e e d  f o r  t h e
C o u r t  to i n c l u d e  s u c h  b r o a d  s t a t e m e n t s  of p r i n c i p l e  in 
i ts j u d g e m e n t  in t h i s  c a s e .  It c o u l d  v e r y  w e l l  h a v e  
e x p r e s s l y  l e f t  a s i d e  t h e  i s s u e  of t h e  a p p l i c a b i l i t y  of 
A r t i c l e  8 5  to  c o n c e n t r a t i o n s ,  . . . ” 87

T h e  1 9 6 6  M e m o r a n d u m  h a d  e x p r e s s e d  t h e  v i e w  of th e 
C o m m i s s i o n  t h a t  A r t i c l e  8 5  d i d  n o t  a p p l y  to m e r g e r s . 88 
T h e  C o m m  i s s i o n  h a d  n o t  s e e n  f i t  to d e p a r  t f r o m  t h i s  
s t a n c e  f o r  n e a r l y  t w o  d e c a d e s .  W h e n  it d i d  so in 1 9 8 1  in 
its e x a m i n a t i o n  of t h e  P h i l i p  M o r r i s  c o m p l a i n t ,  t h e  n e w  
p o s i t i o n  it a d o p t e d  w as ,  a t  b e s t ,  t e n t a t i v e .  In a d d i t i o n ,  
t h i s  s t a n c e  w a s  a l s o  t e m p o r a r y  a s it l a t e r  r e v e r t e d  b a c k  
to t h e  v i e w  t h a t  A r t i c l e  8 5  w a s  n o t  r e l e v a n t .

T h i s  s h i f t i n g  of p o s i t i o n  w a s  o b s e r v e d  b y  
A d v o k a t e r n e  w h o  w r o t e :
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. . . t h e  p o s i t i o n  a d o p t e d  b y  t h e  C o m m i s s i o n  in 
r e l a t i o n  to t h e  1 9 8 4  a g r e e m e n t s  a p p e a r e d  to c o n f i r m  
t h a t  a m e r e  s h a r e h o l d i n g  in a c o m p e t i t o r ,  w i t h o u t  
t h e  i n s t i t u t i o n a l  m e c h a n i s m  a n d  a b i l i t y  to e x e r c i s e  
c o n t r o l  o v e r  it, w a s  c o n s i d e r e d  to f a l l  o u t s i d e
A r t i c l e s  8 5  a n d  86. T h i s  o v e r r o d e  t h e  p o s i t i o n
a d o p t e d  b y  t h e  C o m m i s s i o n  in r e s p e c t  of t h e  
o r i g i n a l  1 9 8 1  a r r a n g e m e n t s  b e t w e e n  P h i l i p  M o r r i s  
a n d  R e m b r a n d t . 09

S e v e r a l  c o m m e n t a t o r s  p o i n t e d  o u t  t h a t  t h e r e  w o u l d  b e  
m a j o r  d i f f i c u l t i e s  in a p p l y i n g  A r t i c l e  8 5  t o m e r g e r  in 
p r a c t i c e . 90 A r t i c l e  8 5 ( 2 ) ,  r e n d e r s  v o i d  a g r e e m e n t s
c o m i n g  u n d e r  p a r a g r a p h  1 of A r t i c l e  85, s e e m i n g l y  m a k i n g  
it u n s u i t a b l e  fo r  a g r e e m e n t s  i n v o l v i n g  t h e  a c q u i s i t i o n  of 
p r o p e r t y .  In p a r t i c u l a r ,  s h a r e  t r a n s a c t i o n s  w o u l d  be 
a u t o m a t i c a l l y  v o i d .  F u r t h e r ,  fo r  A r t i c l e  8 5  t o  a p p l y
t h e r e  m u s t  b e  a n  a g r e e m e n t  or c o n c e r t e d  p r a c t i c e  w h e r e a s  
t h e  p u r c h a s e  b y  a f i r m  of s h a r e s  o n  t h e  s t o c k  e x c h a n g e  in 
a m a j o r  c o m p e t i t o r  is a u n i l a t e r a l  a c t i o n .  A l s o ,
g e n e r a l l y  s p e a k i n g ,  t h e  p r o v i s i o n s  of R e g u l a t i o n  1 7 / 6 2
a r e  n o t  s u i t e d  to t h e  a p p l i c a t i o n  of A r t i c l e  8 5  to
m e r g e r s . 91 F i n a l l y ,  t h e  a p p l i c a t i o n  of A r t i c l e  8 5  to
m e r g e r s  c o u l d  r e s u l t  in a m a s s  of n o t i f i c a t i o n s  to t h e  
C o m m i s s i o n  r e s u l t i n g  in a p o s s i b l e  d i s r u p t i o n  of t h e  
s y s t e m .  T h e  C o u r t  a d d r e s s e d  n o n e  of t h e s e  d i f f i c u l t i e s .  
N o r,  s i m p l y  b y  t h e  f a c t  of its j u d g e m e n t ,  d i d  it s o l v e  
t h e m .  I n d e e d ,  t h e  p r a c t i c a l  p r o b l e m s  r e s u l t i n g  f r o m  t h e  
j u d g e m e n t  h a v e  s p a r k e d  d a r k  c o m p a r i s o n s  w i t h  t h e  o p e n i n g  
of P a n d o r a ’ s b o x . 92

T h e  p o s i t i o n  of t h e  C o m m i s s i o n  o n  m e r g e r  h a s
u n d e r g o n e  a c o n s i d e r a b l e  c h a n g e  s i n c e  t h e  d a y s  of
C o n t i n e n t a l  C a n .’ 3 T h e  l i b e r a l  i n t e r p r e t a t i o n  b y  t h e  
C o m m i s s i o n  of its p o w e r s  as  r e g a r d s  m e r g e r  u n d e r  A r t i c l e



8 6  m e a n t  t h a t  a r e l a t i v e l y  l a r g e  n u m b e r  of f i r m s  
c o n t e m p l a t i n g  m e r g e r  w e r e  p o t e n t i a l l y  a t  r is k , D G  IV, 
h o w e v e r ,  h a s  e x e r c i s e d  c o n s i d e r a b l e  r e s t r a i n t .  T h e r e  w e r e  
f e w  i ns t a n c e s  of p o s i t i v e  o f f i c i a l  a c t i o n  u n d e r  A r t i c l e  
8 6  s i n c e  C o n t i n e n t a l  C a n , o n l y  t w o  of w h i c h  led to a 
f i n a l  d e c i s i o n  in t h e  f o r m a l  s e n s e . 94

T h i s  is n o t  to s a y  th at ,  d e s p i t e  m a k i n g  l i t t l e  u s e  
of it s p o w e r s ,  D G  IV w a s  i n e f f e c t i v e  in a c h i e v i n g  its 
a i m s .  T h e  k n o w l e d g e  t h a t  t h e  C o m m i s s i o n  c o u l d  h a v e  u s e d  
t h e  A r t i c l e  8 6  p r o h i b i t i o n ,  t e n d e d  t o  m a k e  f i r m s  c o n f o r m  
w i t h  t h e  p o l i c y  of t h e  C o m m i s s i o n .  F u r t h e r ,  a s  W h i s h  
p o i n t e d  o u t , t h e r e  a r e  u n d o u b t e d l y  m e r g e r s  w h i c h  w e r e  
c o n t e m p l a t e d  b u t  n e v e r  a c t u a l l y  t o o k  p l a c e  d u e  to t h e  
f e a r  of i n f r i n g e m e n t  of A r t i c l e  8 6 . 95

In p r a c t i c e  m a n y  f i r m s ,  p o s s i b l y  a c t i n g  o n  a d v i c e
f r o m  t h e i r  l a w y e r s ,  s o u g h t  t h e  o p i n i o n  of t h e  C o m m i s s i o n  
f o r  t h e i r  m e r g e r  p l a n s  a n d  a c t e d  a c c o r d i n g l y .  In f a c t ,  
t h i s  c o u r s e  of a c t i o n  w a s  p r o b a b l y  r e c o m m e n d e d  to f i r m s  
b y  t h e  m a j o r i t y  of a d v i s o r s .  S u c h  c o u n s e l  m e t  w i t h  
a p p r o b a t i o n  f r o m  T e m p l e  L a n g ,  w h o  w r o t e  t h a t  a p r u d e n t
a n d  w e l l  a d v i s e d  c o r p o r a t i o n  w o u l d  t e n d  to s e e k  i n f o r m a l  
a p p r o v a l  f r o m  t h e  C o m m i s s i o n  b e f o r e  c a r r y i n g  o u t  a m e r g e r  
t h a t  it m i g h t  l a t e r  b e  c o m p e l l e d  to u n w i n d . 96

S o o n  a f t e r  P h i  1 ip M o r r i s , t h e  C o m m i s s i o n  i s s u e d  a 
p r e s s  s t a t e m e n t  c l a i m i n g  t h a t  t h e  j u d g e m e n t  w as , ” ... a 
b r e a k t h r o u g h  in C o m p e t i t i o n  P o l i c y . " 97 W i t h ,  it is 
s u g g e s t e d ,  a n  e y e  o n  t h e  s l o w  p r o g r e s s  of t h e  M e r g e r  
C o n t r o l  R e g u l a t i o n  n e g o t i a t i o n s ,  t h e  C o m m i s s i o n  q u i c k l y  
u t i l i s e d  t h e  p o t e n t i a l  of P h i l i p  M o r r i s . In f a c t ,  t h e  
C o m m i s s i o n  i n t e r v e n e d  in a f a i r  n u m b e r  of m e r g e r s
a g r e e m e n t s  s i n c e  P h i l i p  M o r r i s , t h o u g h  n o n e  r e s u l t e d  in 
a n  a c t u a l  d e c i s i o n . 98 T h e  C o m m i s s i o n  a l s o  a c t e d  to
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e n l a r g e  t h e  s c o p e  of A r t i c l e  8 5  f r o m  t h e  s o m e w h a t  
r e s t r i c t i v e  c o n f i n e s  of P h i l i p  M o r r i s  b y  t a k i n g  t h e  v i e w  
t h a t ,  a s  s t a t e d  p r e v i o u s l y ,  A r t i c l e  8 5  c o u l d  a p p l y  to 
f u l l  m e r  g e r s .9 9

A d v o k a t e r n e  n o t e d  th e  p o s s i b l e  a d v e r s e  e f f e c t s  of 
A r t i c l e  8 5  o n  f i r m s  c o u l d  be d r a m a t i c . 100 T h e y  t h e r e f o r e  
c o n c l u d e d  t h a t ,  ” ... p a r t i e s  m a y  w e l l  c h o o s e  in m a n y  
c a s e s  to m a k e  a d v a n c e  n o t i f i c a t  ion, or  a t  l e a s t  i n f o r m a l  
a p p r o a c h e s  t o  t h e  C o m m i s s i o n  in t h e  h o p e  of o b t a i n i n g  
i n f o r m a l  a p p r o v a l  of t h e i r  p r o p o s a l s , " 101

T h e  C o m m i s s i o n  n e v e r  p u b l i s h e d  a n y  s u m m a r y  of t h e  
g e n e r a l  l eg a l p o s i t i o n  v i s  a v i s  A r t i c l e s  8 6  a n d  8 5  
f o l l o w i n g  P h i  1 ip M o r r i s , as  it w i s h e d  to s e e  t h e  m e r g e r  
R e g u l a t i o n  a d o p t e d .  H o w e v e r ,  a p e r s o n a 1 v i e w  w a s  o f f e r e d  
b y  T e m p l e  L a n g ,  a n  o f f i c i a l  of D G  IV, in O c t o b e r  1 9 8 9 . 102 

A c o m p a n y  a l r e a d y  in a d o m i n a n t  p o s i t i o n  is 
p r o h i b i t e d  b y  A r t i c l e  8 6  f r o m  a c q u i r i n g  s h a r e s  i n a 
c o m p e t i t o r  if t h e  s h a r e h o l d i n g  r e s u l t s  in e f f e c t i v e  
c o n t r o l  o r a t  l e a s t  s o m e  i n f l u e n c e  o n  t h e  c o m m e r c i a l  
p o l i c y  of t h e  c o m p a n y  a c q u i r e d  ... a n d  if t h e  r e s u l t  
is to s t r e n g t h e n  its m a r k e t  p o w e r  a n d  to r e s t r i c t  
c o m p e t i t i o n  a p p r e c i a b l y  m o r e . . . 103 

In r e s p e c t  of f i r m s  o c c u p y i n g  a j o i n t  d o m i n a n t  p o s i t i o n  

T e m p l e  L a n g  n o t e d  t h a t  a n  a b u s e  of t h i s  p o s i t i o n  m a y  b e  
c o m m i t t e d  if o n e  o l i g o p o l i s t  a c q u i r e d  a n o t h e r . 104

C o n c e r n i n g  f i r m s  n o t  n e c e s s a r i l y  o c c u p y i n g  a 
d o m i n a n t  p o s i t i o n ,  T e m p l e  L a n g  c o n s i d e r e d  t h a t  a f i r m ,  
e v e n  if d i d  n o t  o c c u p y  a d o m i n a n t  p o s i t i o n ,  m a y  i n f r i n g e  
A r t i c l e  8 5  if, b y  a g r e e m e n t ,  it a c q u i r e s  e v e n  a m i n o r i t y  . 
s h a r e h o l d i n g  in a c o m p e t i t o r  if t h a t  g i v e s  it a n  
i n s t r u m e n t  f o r  i n f l u e n c i n g  t he  c o m m e r c i a l  p o l i c i e s  of  
t h e  f i r m s ,  so  a s  to r e s t r i c t  or d i s t o r t  c o m p e t i t i o n  o n
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t h e  r e l e v a n t  m a r k e t . 105

T e m p l e  L a n g  w e n t  o n  to l i st  s p e c i f i c  i n s t a n c e s  of
v i o l a t i o n  of A r t i c l e  65:

A r t i c l e  8 5  is i n f r i n g e d  in p a r t i c u l a r  w h e r e  ... 
t h e  i n v e s t i n g  c o m p a n y  o b t a i n s  l e g a l or d e f a c t o
c o n t r o l  of t h e  o t h e r  c o m p a n y ,  or w h e r e  t he
a g r e e m e n t  p r o v i d e s  f or  c o m m e r c i a l  c o o p e r a t i o n
b e t w e e n  t h e  t w o  c o m p a n i e s  o r  c r e a t e s  a s t r u c t u r e
l i k e l y  to b e  u s e d  f o r  s u c h  c o o p e r a t i o n .  ... w h e r e  
t h e  a g r e e m e n t  g i v e s  t h e  i n v e s t i n g  c o m p a n y  t h e  
p o s s i b i l i t y  of r e i n f o r c i n g  its p o s i t i o n  a t  a l a t e r  
s t a g e  a n d  t h e n  t a k i n g  c o n t r o l  . . . I06

H e  a l s o  w e n t  o n  to i n d i c a t e  t h a t ,  f o r  t h e  p u r p o s e  of 
t h e  P h i l i p  M o r r i s  p r i n c i p l e s ,  a c t u a l  c o n t r o l  w a s  n o t  
n e c e s s a r y ,  i n f l u e n c e  w a s  e n o u g h . 107 H e  d i d  n o t  e l a b o r a t e  
o n  t h i s  s t a t e m e n t .  H o w e v e r ,  g i v e n  t h e  j u d g e m e n t  in P h i  1 ip 
M o r r i s , t h e  a c q u i s i t i o n  of a m i n o r i t y  s h a r e h o l d i n g ,  
c o u p l e d  w i t h  a c o o p e r a t i o n  a g r e e m e n t ,  m a y  b e  s u f f i c i e n t  
to c o n s t i t u t e  ’ i n f l u e n c e ’ , 10B

S c o p e  of t h e  P r e - R e g u l a t i o n  M e r g e r  P o l i c y :  
J u r i s d i c t i o n  T h e  d i s c u s s i o n  of p r e - R e g u 1 a t i o n  E C  m e r g e r  
p o l i c y  c a n n o t  b e  c o m p l e t e  w i t h o u t  r e f e r e n c e  to its s c o p e .  
T h i s  t o p i c  c o v e r s  t h e  i m p o r t a n t  i s s u e  of t h e  j u r i s d i c t i o n  
of t h e  C o m m i s s i o n  w i t h  r e g a r d  to m e r g e r s .  It e m b r a c e s  all 
p o s s i b l e  s c e n a r i o s  a s  to C o m m i s s i o n  j u r i s d i c t i o n ,  
i n c l u d i n g  t h e  c o n t r o v e r s i a l  i s s u e  of e x t r a t e r r i t o r i a l i t y  
a n d  t h e  ' e f f e c t s ’ d o c t r i n e .

T o  w h a t  si t u a t  i o n s  d i d  t h e  C o m m i s s i o n  c o n s i d e r  t h a t  
C o m m u n i t y  m e r g e r  law a p p l i e d ?  T o  a v o i d  r e p e t i t i o n ,  t h e  
q u e s t i o n  is d i s c u s s e d  w i t h  r e g a r d  to f ull  m e r g e r  t h o u g h ,  
a s  A d v o k a t e r n e  n o t e d ,  s i n c e  P h i l i p  M o r r i s , t h e  s a m e
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a n s w e r s  a p p l i e d  e q u a l l y  to p a r t i a l  m e r g e r .  T h e r e  a r e  
t h r e e  b r o a d  c a t e g o r i e s  of m e r g e r .  T h e  m e r g e r  of t w o  E C  
f i r m s ,  m e r g e r  b e t w e e n  a n o n - E C  f i r m  a n d  a n  E C  f ir m , 
m e r g e r  b e t w e e n  t w o  n o n - E C  firm s.

C o n c e r n i n g  m e r g e r  b e t w e e n  t w o  E C  f i r m s ,  t h e
C o m m i s s i o n  p o t e n t i a l l y  h a d  j u r i s d i c t i o n  w i t h  r e g a r d  to
a n y  s u c h  a r r a n g e m e n t  w h e r e  o n e  f i r m  h e l d  a d o m i n a n t  
p o s i t i o n .  K a p t e y n  a n d  V a n  T h e m a a t  s t a t e d ,  ” ... it is n o t  
o n l y  t r a n s n a t i o n a l  m e r g e r s  w h i c h  m a y  b e  c a u g h t  b y  A r t i c l e  
86; p u r e l y  n a t i o n a l  m e r g e r s  i n v o l v i n g  o n e  or  m o r e  
u n d e r t a k i n g s  w h i c h  a l r e a d y  h a v e  a d o m i n a n t  p o s i t i o n  o n  
t h e  r e l e v a n t  n a t i o n a l  m a r k e t  m a y  a l s o  b e  a f f e c t e d . ” 109

T h e  n o t i o n  of m e r g e r  b e t w e e n  a n o n - E C  f i r m  a n d  a n  E C  
f i r m  is s o m e w h a t  m o r e  c o m p l i c a t e d  t h a n  it m a y  a p p e a r .  
A d v o k a t e r n e  s u b d i v i d e d  it i n t o  t h e  f o l l o w i n g  p o s s i b l e
s i t u a t i o n s :  1) A n o n - E C  f i r m  w i t h  a n  E C  s u b s i d i a r y
h a v i n g  a  d o m i n a n t  p o s i t i o n  m e r g e s  w i t h  a n  E C  f i r m .  2) A 
n o n - E C  f i r m  n o t  h a v i n g  a n  E C  s u b s i d i a r y  b u t  h o l d i n g  a 
d o m i n a n t  p o s i t i o n  t h r o u g h  e x p o r t s  to t h e  C o m m u n i t y  m e r g e s  
w i t h  a n  E C  f i r m .  3) A n  E C  f i r m  in a  d o m i n a n t  p o s i t i o n  
m e r g e s  w i t h  a  f o r e i g n  f i r m  h a v i n g  a c o m p e t i n g  s u b s i d i a r y  
w i t h i n  t h e  EC. 4) A n  E C  f i r m  in a d o m i n a n t  p o s i t i o n  
m e r g e s  w i t h  a  f o r e i g n  f i r m  n o t  h a v i n g  a s u b s i d i a r y  w i t h i n  
t h e  C o m m u n i t y  b u t  b e i n g  a s u b s t a n t i a l  e x p o r t e r  to t h e  EC.
5) A n  E C  f i r m  in a d o m i n a n t  p o s i t i o n  m e r g e s  w i t h  a 
f o r e i g n  f i r m  n o t  h a v i n g  a n  E C  s u b s i d i a r y  a n d  n o t  
e x p o r t i n g  to t h e  E C . 110

A d v o k a t e r n e  b e l i e v e d  that, u n d e r  A r t i c l e  8 6  a n d  a l s o  
r e l y i n g  o n  t h e  r u l i n g  in C o n t i n e n t a l  C a n , t h e  C o m m i s s i o n  
c o u l d  h a v e  c l a i m e d  j u r i s d i c t i o n  in a ll t h e  a b o v e  c a s e s .
T h e  o n l y  s p e c i a l  c a s e  w o u l d  be  w h e r e  a f o r e i g n  f i r m  
w i t h o u t  a n  E C  s u b s i d i a r y  b u t  h o l d i n g  a d o m i n a n t  p o s i t i o n
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by  v i r t u e  of e x p o r t s  m e r g e d  w i t h  a n  E C  fi rm .  H e r e  t h e  
C o m m i s s i o n  c o u l d  p o s s i b l y  h a v e  t a k e n  a c t i o n  u n d e r  A r t i c l e  
66,1 1 1

M e r g e r  b e t w e e n  t w o  n o n - E C  f i r m s  w a s  s u b d i v i d e d  b y  
A d v o c a t e r n e  i n t o  1) M e r g e r  b e t w e e n  t w o  f o r e i g n  f i r m s  
e a c h  h a v i n g  s u b s i d i a r i e s  w i t h i n  t h e  E C  o n e  of w h i c h  h o l d s  
a d o m i n a n t  p o s i t i o n  a n d  2) M e r g e r  b e t w e e n  t w o  n o n - E C  
f i r m s  n e i t h e r  of w h i c h  h a s  a n  E C  s u b s i d i a r y  b u t  e a c h  
e x p o r t i n g  to t h e  C o m m u n i t y  a n d  o n e  or b o t h  h o l d i n g  a 
d o m i n a n t  p o s i t i o n , 112

A d v o k a t e r n e  w e r e  c o n f i d e n t  t h a t  t h e  f i r s t  s i t u a t i o n  
c a m e  w i t h i n  E C  j u r i s d i c t i o n .  T h e y  w r o t e ,  " O n  t h e  b a s i s  of 
t h e  s i n g l e  e n t e r p r i s e  t h e o r y  ... t h e  C o m m i s s i o n  w o u l d  n o t  
r e g a r d  t h e  f o r e i g n  s t a t u s  of t h e  m e r g e r  or t h e  f o r e i g n  
o w n e r s h i p  of t h e  s u b s i d i a r i e s  f r o m  p r e v e n t i n g  it f r o m  
t a k i n g  a c t i o n  a g a i n s t  t h e  m e r g e r  u n d e r  A r t i c l e  8 6  in so 
f a r  a s  it a f f e c t s  t h e  E E C . ” 113 T e m p l e  L a n g  h o w e v e r ,  w a s  
l es s c e r t a i n .  H e  w r o t e  ” lt is n o t  c l e a r  h o w  f ar  t h e  
C o m m i s s i o n  c o u l d  p r e v e n t  a  m e r g e r  of s u b s i d i a r i e s  or 
a c t i v i t i e s  w i t h i n  t h e  C o m m u n i  ty of t h e  t w o  m e r g i n g  p a r e n t  
c o m p a n i e s  b o t h  of w h i c h  a r e  b a s e d  o u t s i d e  th e 
C o m m u n  i t y , ” 1 1 4

As t h e  v i e w  of T e m p l e  L a n g  is p o s s i b l y  m o r e  
a u t h o r i t a t i v e  t h a n  t h a t  of A d v o k a t e r n e ,  it m a y  b e t h a t  
t h e  C o m m i s s i o n  f o u n d  t h i s  to be m o r e  of a p r o b l e m  t h a n  
c o m m e n t a t o r s  a s s u m e d .  It is s u g g e s t e d ,  h o w e v e r ,  t h a t  
w h e t h e r  or n o t  t h e  C o m m i s s i o n  f e l t  i t s e l f  i n h i b i t e d  in so 
d o i n g  t h e  s i n g l e  e n t e r p r i s e  t h e o r y  o u g h t  to h a v e  g i v e n  
t h e  C o m m i s s i o n  l e g i s l a t i v e  j u r i s d i c t i o n . 115

As  t o t h e  s e c o n d  s i t u a t i o n ,  t h e  o p i n i o n s  of 
A d v o k a t e r n e  a n d  T e m p l e  L a n g  c o i n c i d e d  in t h a t  b o t h  f e l t
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t h e r e  w a s  n o  c l e a r  a n s w e r . 116 A d v o c a t e r n e ,  h o w e v e r ,
b e l i e v e d  t h a t  t h e  o n l y  w a y  in w h i c h  t h e  C o m m i s s i o n  c o u l d  
h a v e  c l a i m e d  j u r i s d i c t i o n  w o u l d  h a v e  b e e n  o n  t h e  b a s i s  of 
t h e  ’e f f e c t s ’ d o c t r i n e  - n a m e l y  t h a t  t h e  m e r g e r  m i g h t  
p r o d u c e  s e v e r e  a n t i - c o m p e t i t i v e  e f f e c t s  in t h e  E C . 117

T h e  ’ e f f e c t s ’ d o c t r i n e  is a n  i m p o r t a n t  c o n c e p t  t h a t  
b e a r s  f u l l e r  e x p l a n a t i o n . 118 F e r r y  s t a t e d  t h e  b a s i c
c o n c e p t  t h u s,  t h a t  a s t a t e  e m b r a c i n g  t h i s  d o c t r i n e ,  "... 
h a d  j u r i s d i c t i o n  o v e r  u n d e r t a k i n g s  in r e a c h i n g
a g r e e m e n t s  in w h o l e  or in p a r t  a b r o a d ,  b u t  w h e r e  t h e
l o c a t i o n  of t h e  e f f e c t s  of t h e  a g r e e m e n t  is t h e
t e r r i t o r y  of t h e  s t a t e .  ,M 1 ’ It c a n  b e  v i e w e d  a s  a 
d o c t r i n e  in it s o w n  r i g h t  or a s  a d e v e l o p m e n t  of t h e
p u b l i c  i n t e r n a t i o n a l  law p r i n c i p l e  of t e r r i t o r i a l i t y .
T h e r e  is n o  r u l e  of p u b l i c  i n t e r n a t i o n a l  la w  t h a t  
p r e v e n t s  a n y  s t a t e ,  or i n t e r n a t i o n a l  i n s t i t u t i o n ,  f r o m  
a d o p t i n g  a n  ’e f f e c t s ’ d o c t r i n e .  A t  t h e  s a m e  t i m e  t h e
’e f f e c t s  d o c t r i n e ’ is n o t  p a r t  of E C  law  p e r  s e .

T h e  C o m m i s s i o n  has, o v e r  s o m e  c o n s i d e r a b l e  t i me ,
a t t e m p t e d  to h a v e  s u c h  a d o c t r i n e ,  w i t h  n e c e s s a r y  
a d a p t a t i o n s ,  b r o u g h t  i n t o  C o m m u n i t y  l a w . 120 H o w e v e r ,  t h e  
E C J  h a s  a l w a y s  f o u g h t  s h y  of e x p r e s s l y  a d o p t i n g  t h i s  
t e s t .  In U o o d p u 1p it a g a i n  i g n o r e d  t h e  o p p o r t u n i t y  g i v e n  
to m a k e  a c l e a r  s t a t e m e n t  o n  t h i s  d o c t r i n e . 121 A s  W h i s h  
n o t e d ,  " H o w e v e r  t h e  C o u r t ,  n o  d o u b t  k e e n  to a v o i d  t h e  
a d o p t i o n  of t h i s  c o n t r o v e r s i a l  d o c t r i n e  if p o s s i b l e ,  
c o n c l u d e d  t h a t  th e c a s e  c o u l d  be  s e t t l e d  b y  r e f e r e n c e  to 
c o n v e n t i o n a l  p u b l i c  i n t e r n a t i o n a l  law c r i t e r i a . " 122 In 
f a ct ,  t h e  C o u r t  h e l d  in W o o d p u I p  t h a t  t h e  C o m m u n i t y  h a s  
j u r i s d i c t i o n  o v e r  a c o n c e r t e d  p r a c t i c e  or a g r e e m e n t  
h a v i n g  t h e  o b j e c t  or e f f e c t  of r e s t r i c t i n g  c o m p e t i t i o n  
w i t h i n  t h e  E C  so l on g  a s  t h e  p r a c t i c e  or a g r e e m e n t  is 
i m p l e m e n t e d  w i t h i n  t h e  E C . 123



It is s u g g e s t e d  t h a t , b y  its j u d g e m e n t ,  t h e  C o u r t  
r e l i e d  u p o n  a n a r r o w  d e f i n i t i o n  of t h e  t e r r i t o r i a l i t y  
p r i n c i p l e .  U n d e r  t h e  t e r r i t o r i a l i t y  p r i n c i p l e ,  s o m e  p a r t  
of t h e  a g r e e m e n t  u n d e r  e x a m i n a t i o n  is s a i d  to be  l o c a t e d  
w i t h i n  t h e  t e r r i t o r y  of t h e  s t a t e  c l a i m i n g  j u r i s d i c t i o n .  
U n d e r  t h e  ’ e f f e c t s ’ d o c t r i n e ,  h o w e v e r ,  t h e  a g r e e m e n t s  
r e a c h e d  a r e  in w h o l e  or  in p a r t  a b r o a d  b u t  t h e i r  e f f e c t s  
a r e  l o c a t e d  in t h e  t e r r i t o r y  of t h e  s t a t e  c l a i m i n g  
j u r i s d i c t i o n .  In p r a c t i c a l  t e r m s  t h e  d i f f e r e n c e  b e t w e e n  
t h e  t e r r i t o r i a l i t y  p r i n c i p l e  a n d  t h e  e f f e c t s  d o c t r i n e  m a y  
be  minima. 1 or e v e n  n o n - e x i s t e n t .

W i t h  r e g a r d  to m e r g e r  b e t w e e n  t w o  n o n - E C  f i r m s  
p o s s i b l y  t h e  b e s t  s o l u t i o n  is to c o n c l u d e  t r e a t i e s  
b e t w e e n  t h e  E C  n o n - m e m b e r  s t a t e s ,  s u c h  a s  t h a t  c o n c l u d e d  
w i t h  t h e  U n i t e d  S t a t e s ,  in o r d e r  to e s t a b l i s h  a s i n g l e  
r e g u l a t o r y  a u t h o r i t y  in s u c h  c a s e s . 124

S c o p e  ... P o w e r s  F i n a l l y ,  t h e  m a j o r  p o w e r s  t h a t  t h e  
C o m m i s s i o n  p o s s e s s e d  w i t h  r e g a r d  to m e r g e r  c o n t r o l  w e r e  
i n t e r i m  m e a s u r e s  a n d  d i v e s t i t u r e . 128 T e m p l e  L a n g  w r o t e  
t h a t,  " T h e  C o m m i s s i o n  h a s  p o w e r  b y  i n t e r i m  m e a s u r e s  to 
h a l t  a m e r g e r  ... w h i c h  a p p e a r s  to i n f r i n g e  E C 
c o m p e t i t i o n  law  ( C a m e r a  C a r e ,  1 9 8 0  E C R  1 1 9 ) . " 126 T h i s  w a s  
o n  t h e  b a s i s  of A r t i c l e  3 ( 1 )  of R e g u l a t i o n  1 7 / 6 2 .  T h e
C o m m i s s i o n  c o u l d  a l s o  h a v e  o r d e r e d  d i v e s t i t u r e  u n d e r  t h e  
s a m e  p a r t  of t h a t  A r t i c l e .  A s  w e l l  a s  t h e s e  m e a s u r e s  t h e  
C o m m i s s i o n  w a s  e m p o w e r e d ,  u n d e r  A r t i c l e  1 5 ( 2 )  of
R e g u l a t i o n  1 7 / 6 2 ,  to i m p o s e  a f i n e  o n  f i r m s  in b r e a c h  of
C o m m u n i t y  la w u p  to 1 0 %  of t h e i r  t u r n o v e r  of t h e
p r e c e d i n g  b u s i n e s s  y e a r .

C o n e  1 us i o n s . It is s u g g e s t e d  t h a t  t h e  m e r g e r  p o l i c y  
of t h e  C o m m u n i t y  o w e s  m u c h  t o t h e  e x p a n s i o n i s m  of D G  IV,
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i  a i d e d  arid a b e 1 1 e d  b y  t h e  C o u r t  of J u s t i c e .  B y  i n i t i a t i n gi
a m e r g e r  p o l i c y  D G  IV g a i n e d  f u r t h e r  p o w e r  a n d  a u t o n o m y .
As  G o y d e r  n o t e d ,  " C o m p e t i t i o n  a u t h o r i t i e s  t e n d  to r e g a r d  
c o n t r o l  o v e r  m e r g e r s  ... a s  o n e  of t h e i r  m o s t  i m p o r t a n t  
c o n c e r n s . " 127 T h e  l a c k  of m e r g e r  c o n t r o l  in t h e  E C  w a s  a 
g a p  in t h e i r  p o w e r s  t h a t  t h e  C o m m i s s i o n  f e l t  h a d  to  b e  
f i l l e d .  Q u i t e  w h a t  t h e  b e n e f i t  h a s  b e e n  to t h e  C o m m u n i t y  
is l e s s  c l e a r ,  for, a s  s t a t e d  p r e v i o u s l y ,  t h e  r i g o r o u s  
e n f o r c e m e n t  of a c o m p e t i t i o n  p o l i c y  h a s  n o t  s t r e n g t h e n e d  
t h e  C o m m u n i t y ’ s e c o n o m i c  b a s e .  As  m e r g e r  w a s  t r e a t e d  b y  
t h e  C o m m i s s i o n  a s  a p u r e  s u b s e t  of c o m p e t i t i o n  p o l i c y  it 
is d o u b t f u l  if t h e  C o m m i s s i o n  has, in t h i s  w a y , a i d e d  
t h e  E C  or i t s  i n d u s t r y .

A s t u d y  of E CJ  c a s e s  a n d  C o m m i s s i o n  i n v e s t i g a t i o n s  
s h o w e d  t h a t  t h e  c o n c e p t  of d o m i n a n t  p o s i t i o n  w a s  t h e  
p i v o t a l  p o i n t  of E C  m e r g e r  c o n t r o l  u n d e r  t h e  T r e a t y  of 
R o m e .  It b e c a m e  so a l m o s t  f o r t u i t o u s l y ,  d u e  t o t h e  f a c t  
t h a t  t h e  C o m m i s s i o n  w a s  f o r c e d  t o m a k e  d o  w i t h  s u c h  
c o n c e p t s  a s  w e r e  a l r e a d y  in e x i s t e n c e  u n d e r  t h e  T r e a t y .  
H o w e v e r ,  n o  m a t t e r  it s o r i g i n s ,  t h e  f a c t  t h a  t d o m i  n a n c e  
h a d  r e a c h e d  t h i s  level of i m p o r t a n c e  m e a n t  t h a t  it h a d  
a l s o  to b e c o m e  c e n t r a l  to t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .

It is a l s o  c l e a r  f r o m  a s t u d y  of E C  m e r g e r  p o l i c y  
t h a t  s u c h  p o l i c y  h a s  f o l l o w e d  a d i f f e r e n t  p a t h  f r o m  t h a t  
of U S  c o m p e t i t i o n  p o l i c y .  F o l l o w i n g  o n  f r o m  C o n t  i n e n  taI
C a n  E C  m e r g e r  p o l i c y  g r a d u a l l y  t i g h t e n e d  u p  its  c o n t r o l
o v e r  m e r g e r s ,  c u l m i n a t i n g  in P h i  I ip M o  r r i s  w h i c h  b r o u g h t  
A r t i c l e  8 5  i n t o  pla y . T h i s  is in d i r e c t  c o n t r a s t  to  t h e  
m e r g e r  p o l i c y  p u r s u e d  in t h e  U S  o v e r  t h e  p a s t  d e c a d e s  
w h e r e , a s  C h a p t e r  F o u r  h a s  s h o w n ,  t h e r e  h a s  b e e n  a
d i s t i n c t  l o o s e n i n g  of c o n t r o l  o n  t h e  p a r t  of t h e  f e d e r a l
author i t i e s .



As  P o n s o l d t  a n d  W e s t e r h a u s e n  w r o t e ,  " C o n g r e s s '  
d o m i n a n t  c o n c e r n ,  p r o m p t i n g  t h e  1 9 5 0  C e l l e r - K a u f a u v e r
A m e n d m e n t  w a s  t h e  r i s i n g  i n d u s t r i a l  c o n c e n t r a t i o n  in t h e
U n i t e d  S t a t e s  e c o n o m y . " 126 In b r i e f ,  t h e  U n i t e d  S t a t e s  
g o v e r n m e n t  a n d  c o n g r e s s  f e a r e d  t h a t  p o s s i b l e  a d v e r s e  
e c o n o m i c  e f f e c t s  w o u l d  r e s u l t  f r o m  t h i s  s i t u a t i o n  a n d  
p a s s e d  l e g i s l a t i o n  in o r d e r  to d i s p e r s e  e c o n o m i c  p o w e r  
a n d  to p r e s e r v e  m a r k e t  s t r u c t u r e  c o m p o s e d  of n u m e r o u s  
p a r t i c i p a n t s  a n d  p r o t e c t  t h e i r  f r e e d o m  of
o p p o r t u n i t y . 129 It is s u g g e s t e d  t h a t  m u c h  t h e  s a m e
e c o n o m i c  r a t i o n a l e  w a s  b e h i n d  t h e  i n c e p t i o n  of E C  m e r g e r  
p o l i c y  u n d e r  A r t i c l e  86, As F o x  c o m m e n t e d ,  " T h e  p r o b l e m  
a n d  its r e s o l u t i o n  in C o n t i n e n t a l  C a n  f i n d  a s t r o n g
p a r a l l e l  in t h e  e v o l u t i o n  of t h e  ( U n i t e d  S t a t e s )
a n t i t r u s t  l a w s  m a n y  y e a r s  b e f o r e , " 130 F u r t h e r ,  s u b s e q u e n t  
E C  i n s t i t u t i o n a l  a c t i v i t y  r e g a r d i n g  m e r g e r  u s i n g  A r t i c l e s  
8 5  a n d  8 6  h a s  c o n t i n u e d  to f o l l o w ,  a n d  i n d e e d  s t r e n g t h e n ,  
t h e  e c o n o m i c  p h i l o s o p h y  e m b r a c e d  b y  t h e  C o u r t  in 
C o n t i n e n t a l  C a n .

H o w e v e r ,  m e r g e r  p o l i c y  in t h e  U n i t e d  S t a t e s  b e g a n  to 
d i v e r g e  f r o m  i ts p r e v i o u s l y  c h o s e n  p a t h  in t h e  1 9 7 0 s ,  d u e  
to t h e  s h i f t  in e c o n o m i c  c o n d i t i o n s .  T h e  U n i t e d  S t a t e s  
f e d e r a l  a u t h o r i t i e s  b e g a n  to p l a c e  g r e a t e r  i m p o r t a n c e  on 
a c h i e v i n g  e c o n o m i c  e f f i c i e n c y .  F o x  w r o t e ,  " S i n c e  th e
m i d - 1 9 7 0 s ,  h o w e v e r ,  U .S.  law h a s  t a k e n  a d i f f e r e n t  
c o u r s e ,  ’E f f i c i e n c y "  a s c e n d e d  a n d  b e c a m e  t h e  w a t c h w o r d  of 
t h e  1 9 8 0 s . ” 131 A s P o n s o l d t  a n d  W e s t e r h a u s e n  s t a t e d ,
" U n i t e d  S t a t e s  m e r g e r  c o n t r o l  p o l i c y  ... r e g a r d s
i n c r e a s e d  a u t o n o m y  of f i r m s  a s  a  s u p e r i o r  r o u t e  to
e f f i c i e n c i e s .  N o n - i n t e r v e n t i o n  in t h e  m a r k e t p l a c e  is 
p r e f e r r e d  o v e r  m e a s u r e s  w h i c h  c o n s t r a i n  c o n c e n t r a t i o n
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T h i s  t h e o r e t i c a l  s t a n c e  of t h e  f e d e r a l  a u t h o r i t i e s



w a s  t r a n s l a t e d  i n t o  a c t i o n ,  or r a t h e r  i n a c t i o n ,  in t h a t  
t h e r e  w a s  a n  i n c r e a s e d  r e l u c t a n c e  to c h a l l e n g e  m e r g e r s .  
As P o n s o l d t  a n d  W e s t e r h a u s e n  n o t e d ,  d u r i n g  t h e  1 9 8 0 s ,  
’’. . . t h e  n u m b e r  a n d  s i z e  of c o r p o r a t e  m e r g e r s  h a v e  r i s e n  
a s t r o n o m i c a l l y . ’’133 T h u s ,  t h e  p i o n e e r  a n d  p r i n c i p a l
e x p o n e n t  of a n t i t r u s t  law h a s  s e e n  f i t  to e m b a r k  u p o n ,  
a n d  s u s t a i n ,  a r a d i c a l  c h a n g e  of d i r e c t i o n  o v e r  t h e  s a m e  
p e r i o d  of t i m e  t h a t  s a w  t h e  C o m m u n i t y  a d v o c a t e  a n d  p u r s u e  
a p o l i c y  p r i m a r i l y  d i r e c t e d  t o w a r d s  c o m b a t i n g  t h e  
s o - c a l l e d  a d v e r s e  e f f e c t s  of c o n c e n t r a t i o n ,  K a u p e r  
s t a t e d  t h a t  E C  d e c i s i o n s  p a i d  l i t t l e  a t t e n t i o n  to
e f f i c i e n c y .  H e  w r o t e :

W h e t h e r  t h e  C o m m u n  i ty c a n  c o n t i n u e  to a f f o r d  t h a t  
s o r t  of a p p r o a c h ,  or w h e t h e r  it w i l l  b e  a l m o s t
i n e x o r a b l y  d r i v e n  to a c o n s i d e r a t i o n  of e f f i c i e n c y ,
a s  t h e  U n i t e d  S t a t e s  s y s t e m  h a s  b e e n  d r i v e n ,  r e m a i n s  
t o b e  s e e n .  1 3 4

W h a t e v e r  t h e  m e r i t s  or d e m e r i t s  of E C  m e r g e r  p o l i c y  
u n t i l  P h i l i p  M o r  r i s , it c o u l d  b e  s a i d  t h a t  t h i s  p o l i c y  
w a s  t e c h n i c a l l y  u n s a t i s f a c t o r y  b u t  w o r k a b l e .  A f t e r  
P h i l i p  M o r r i s  it b e c a m e  b o t h  t e c h n i c a l l y  u n s a t i s f a c t o r y  
a nd , o n  a l o n g  t e r m  b a s i s ,  u n w o r k a b l e .  T h e  e x p a n s i o n  of 
A r t i c l e  8 6  u n d e r  P h i l i p  M o r r i s  c o u p l e d  w i t h  t h e  
i n t r o d u c t i o n  of A r t i c l e  8 5  a n d  al l i t s  t e c h n i c a l  p r o b l e m s  
p r e s a g e d  t h e  e n d  of t h e  a d  h o c  s y s t e m  of E C  m e r g e r  
c o n t r o l .  El l a n d  a s s e r t e d  t h a t  t h e  law w a s  in a c o n f u s e d  
a n d  u n c e r t a i n  s t a t e . 135 E x t e n s i v e  a n a l y s i s  b y  a c a d e m i c s  
a t t e m p t e d ,  in t h e  m a i n  u n s u c c e s s f u l l y ,  to s u g g e s t
p o s s i b l e  s o l u t i o n s  to m a n y  A r t i c l e  8 5  p r o b l e m s  o v e r  
m e r g e r  c o n t r o l .  A l s o ,  th e  C o m m i s s i o n  i t s e l f  h a s  b e e n  
e q u a l l y  u n s u c c e s s f u l  in t h i s  r e g a r d .  A s F i n e  n o t e d ,
’’R e c e n t l y  t h e  C o m m i s s i o n  h a s  a d m i t t e d  t h a t  A r t i c l e  8 5  
c o u l d  o n l y  b e  c r u d e l y  a d a p t e d  to m e r g e r s . . . ” 136 '
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6. L E V E L L I N G  T H E  P L A Y I N G  F I E L D

C h a p t e r  S i x  is a n e c e s s a r y  d i g r e s s i o n  f r o m  t h e  m a i n  
t h e m e  of t h i s  t e x t ,  t h e  m e r g e r  p o l i c y  of t h e  E C  a t  t h e  
level of t h e  C o m m i s s i o n  a n d  M e m b e r  S t a t e  a u t h o r i t i e s .  In 
t h a t  c o n t e x t ,  t h e  t o p i c  of m e r g e r s  is b e i n g  t a c k l e d  o n  
t h e  p u b l i c  l a w  l e v e l .  C h a p t e r  Six, h o w e v e r ,  d e a l s  w i t h  
m e r g e r s  p r i m a r i l y  o n  t h e  p r i v a t e  law lev e l .

T h e  a c t u a l  s u b j e c t  of all t h e  law a n d  p o l i c y  of t h e  
C o m m u n i t y  in t h i s  a r e a  is t h e  f i r m  a n d  its a c t i v i t i e s  
w i t h  r e g a r d  to  m e r g e r .  In p a r t i c u l a r ,  c r o s s - b o r d e r  m e r g e r  
a c t i v i t y  is of t h e  k e e n e s t  i n t e r e s t  to t h e  EC. S i r  L e o n  
B r i t t a n  h a s  s t a t e d ,  " T h e  s c o p e  of t h e  C o m m i s s i o n ’ s 
a c t i v i t i e s  is t r a d e  b e t w e e n  m e m b e r  s t a t e s .  A n y  m e r g e r  
b e t w e e n  c o m p a n i e s  w h o s e  o p e r a t i o n s  a r e  e n t i r e l y  w i t h i n  
o n e  a n d  t h e  s a m e  m e m b e r  s t a t e  w i l l  n o t  u s u a l l y  a f f e c t  
i n t e r - s t a t e  t r a d e .  O n  t h e  o t h e r  h a n d  c r o s s - b o r d e r  m e r g e r s  
d o a t t r a c t  o u r  a t t e n t i o n  w h e n  t h e ^  f u l f i l l  c e r t a i n
c r i t e r i a  . . . W1 Y e t  s u c h  a c t i v i t y ,  w h e r e  a c r o s s - b o r d e r  
m e r g e r  is u n d e r t a k e n ,  is a t w o  s t a g e  p r o c e s s .  B e f o r e  
s a t i s f y i n g  C o m m u n i t y  a n d / o r  n a t i o n a l  p u b l i c  law 
r e q u i r e m e n t s ,  t h e  f i r m  m a y  h a v e  h a d  to s u r m o u n t  n u m e r o u s  
p r i v a t e  law o b s t a c l e s  to m e r g e r .  T h i s  r e p r e s e n t s  a n  
a s p e c t  of t h e  p r o b l e m  of t h e  level p l a y i n g  f i e l d .

T h i s  p r o b l e m ,  a n d  its s p e c i f i c  i m p a c t  o n  c r o s s -
b o r d e r  m e r g e r s  is, in f a c t ,  a s u b j e c t  t h a t  is r e c e i v i n g  
e v e r - i n c r e a s i n g  C o m m u n i t y  a t t e n t i o n .  T h e r e f o r e ,  in o r d e r  
to p r o d u c e  a c o m p r e h e n s i v e  a n a l y s i s  of C o m m u n i t y  p o l i c y
on  m e r g e r s ,  E C  a c t i v i t y  in t h e  f i e l d  of h a r m o n i s a t i o n  of
n a t i o n a l  c o m p a n y  law m u s t  b e  s t u d i e d .  In t h i s  w a y ,  m u c h  
v a l u a b l e  i n f o r m a t i o n  m a y  be g a i n e d  w h i c h  a d d s  to t h e  
m a j o r  a r g u m e n t s  in t h e  n e x t  c h a p t e r .  H a s  t h e  a p p r o a c h  to 
f o r m u l a t i n g  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  b e e n  c o n s i s t e n t
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w i t h  t h e  t r e a t m e n t  of n a t i o n a l  o b s t a c l e s  to m e r g e r ?  
S h o u l d  it b e ?  T h a t  is, m u s t  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  
f i t  in w i t h  t h e  l o g i c  of w h a t  is h a p p e n i n g  a t  t h e  g r o u n d  
level?

B a r r i e r s  to c r o s s - b o r d e r  m e r g e r

A m a j  or po i nt m a d e  in t h i s  t e x t  h a s  b e e n  t h a t ,  d u e  
to t h e  g l o b a l  e c o n o m i c  s i t u a t i o n  a n d  a l s o  to 1 9 9 2 ,  m e r g e r  
a c t i v i t y  h a s  b e e n  o n  t h e  i n c r e a s e . 2 T h e  m a j o r i t y  of E C  
m e r g e r s  t h a t  h a v e  t a k e n  p l a c e  h a v e  b e e n  b e t w e e n  f i r m s  
r e g i s t e r e d  in o n e  s t a t e . 3 H o w e v e r ,  t h e r e  h a s  a l s o  b e e n  a 
s i g n i f i c a n t  i n c r e a s e  in t h e  n u m b e r  of c r o s s - b o r d e r  
m e r g e r s  w i t h i n  t h e  C o m m u n i t y .  T h e  1 9 t h  R e p o r t  o n  
C o m p e t i t i o n  P o l i c y  s t a t e d  t h a t  " A s  r e g a r d s  t h e  
n a t i o n a l i t y  of f i r m s  c o n c e r n e d ,  w h i l s t  t h e  n u m b e r  of 
p u r e l y  n a t i o n a l  o p e r a t i o n s  c o n t i n u e d  to p r e d o m i n a t e ,  
t h e r e  w a s  a s i g n i f i c a n t  s h i f t  t o w a r d s  o p e r a t i o n s  b e t w e e n  
f i r m s  f r o m  d i f f e r e n t  M e m b e r  S t a t e s . " 4 F u r t h e r ,  t h e r e  is 
e v e r y  i n d i c a t i o n  t h a t  s u c h  a c t i o n s  w i l l  c o n t i n u e  to 
i n c r e a s e . 5 A s  S c h e r e r  n o t e d ,  "... m o r e  i n t e n s i v e  e f f o r t s  
to c r e a t e  t r a n s - E u r o p e a n  e n t e r p r i s e s  c a n  b e  e x p e c t e d . " 6

T h i s  s p e c i f i c  f o r m  of m e r g e r  a c t i v i t y  m e a n s  t h a t
f i r m s  a r e  h a v i n g  to f a c e ,  a n d  d e a l  w i t h ,  t h e  p r o b l e m  of
t h e  level p l a y i n g  f i e l d .  In g e n e r a l ,  t h i s  c o n c e r n s  t h e  
n a t i o n a l  c o m p a n y  l a w s  a n d  c u s t o m s  of t h e  M e m b e r  S t a t e s  of 
t h e  EC. D u e  to t h e  l a c k  of i m p a c t  of h a r m o n i s a t i o n  
e f f o r t s  in t h i s  a r e a  a n d  to t h e  c o n s t a n t l y  i n c r e a s i n g
n u m b e r  of C o m m u n i t y  m e m b e r s ,  n a t i o n a l  l a w s  r e g a r d i n g  
f i r m s  a n d  s t a t e  a t t i t u d e s  t o w a r d s  b u s i n e s s  p r a c t i c e s  a r e  
s t i l l  d i v e r s e  in t h e i r  n a t u r e .  T h e r e  is, t h e r e f o r e ,  a 
p a r t i c u l a r  p r o b l e m  in t h a t  t h e  C o m m u n i t y  h a r b o u r s  a
b e w i l d e r i n g  v a r i e t y  of legal a n d  c u l t u r a l  b a r r i e r s  to 
c r o s s - b o r d e r  m e r g e r . 7 In c o n s e q u e n c e ,  t h e  p r o c e s s  of
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m e r g e r  b e t w e e n  f i r m s  r e g i s t e r e d  in d i f f e r e n t  M e m b e r  
S t a t e s  is o f t e n ,  a t  b e s t ,  a m o r e  l e n g t h y  a n d  c o m p l e x  
a f f a i r  t h a n  t h e  e q u i v a l e n t  a r r a n g e m e n t  b e t w e e n  f i r m s  
r e g i s t e r e d  in a s i n g l e  s t a t e .  A t  w o r s t ,  t h e  m e r g e r  s i m p l y  
d o e s  n o t  t a k e  p l a c e . ®

T h e  b r e a k i n g  d o w n  of b a r r i e r s  to c r o s s - b o r d e r  m e r g e r  
w o u l d  a l s o  a s s i s t  in t h e  c o n s t r u c t i o n  of t h e  s i n g l e  
m a r k e t . ’ A s  s t a t e d  p r e v i o u s l y ,  a n  a m b i t i o n  of t h e  s i n g l e  
m a r k e t  is to s t r e n g t h e n  t h e  i n d u s t r i a l  b a s e  of E u r o p e  a n d  
t h u s  m e e t  t h e  c h a l l e n g e  f r o m  n o n - E C  f i r m s .  E u r o p e a n  f i r m s  
a r e  t h e r e f o r e  a t  t h e  f o r e f r o n t  of t h i s  g l o b a l  i n d u s t r i a l  
b a t t l e .  S p e a k i n g  g e n e r a l l y ,  m e r g e r  is a  m a j o r  w e a p o n  
e m p l o y e d  b y  i n d u s t r y  in o r d e r  to i m p r o v e  e f f i c i e n c y .  As 
T a v e r n e  s t a t e d ,  " T a k e o v e r s ,  ... a r e  t h e  m a r k e t ’ s 
m e c h a n i s m  f o r  r e c h a n n e l l i n g  u n d e r - u s e d  r e s o u r c e s  to m o r e  
p r o f i t a b l e  a n d  p r o d u c t i v e  u s e .  ... t h e  t h r e a t  of 
t a k e o v e r s  a c t s  a s  a  s p u r  to m a n a g e r s  g e n e r a l l y  to m a n a g e  
c o m p a n i e s  m o r e  e f f i c i e n t l y  . . . " 10

T h e r e  is a l s o  e v i d e n c e  to s u g g e s t  t h a t  c r o s s - b o r d e r  
m e r g e r s ,  in p a r t i c u l a r ,  p r o m o t e  e f f i c i e n c y .  A n  O E C D  
r e p o r t  o n  i n t e r n a t i o n a l  m e r g e r s  c o n c l u d e d :

T h e  c o m p e t i t i v e  e f f e c t s  of i n t e r n a t i o n a l  m e r g e r s  do 
n o t  s e e m  to d i f f e r  g r e a t l y  f r o m  t h o s e  of w h o l l y  
d o m e s t i c  m e r g e r s .  H o w e v e r ,  t h e  e f f i c i e n c y - e n h a n c i n g  
p o t e n t i a l  of m e r g e r s  m a y  b e  i n c r e a s e d  a c r o s s  
b o r d e r s ; ... 1 1

T h e  l e v e l l i n g  of t h e  p l a y i n g  f i e l d  is in a c c o r d a n c e  
w i t h  t h e  f u n d a m e n t a 1 g e n e r a l  p r i n c i p l e s  of t h e  
C o m m u n i t y .  T h e  C o m m i s s i o n  h a s  w r i t t e n ,  " T h e  C o m m u n i t y ’ s 
a i m  in c o m p a n y  law is to c r e a t e  a h o m o g e n e o u s  legal a r e a ,  
w h i c h  w o u l d  o p e r a t e  to t h e  b e n e f i t  of all i n t e r e s t e d  
p a r t i e s .  T h i s  w o u l d  h e l p  to r e a l i s e  t h e  o b j e c t i v e s  of th e
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T r e a t y  of R o m e  . . . " 1 2 T h u s ,  t h e  h a r m o n i s a t i o n  of c o m p a n y  
law is a n  o n g o i n g  p a r t  of C o m m u n i t y  i n t e g r a t i o n .  T h e  
s a m e  k i n d  of a c t i o n  w i t h  r e g a r d  to m e r g e r  b a r r i e r s  m u s t ,  
t h e r e f o r e ,  a l s o  b e  in a c c o r d a n c e  w i t h  t h e s e  i d e a s  a n d  
p r i n c i p l e s .  M o r e  s p e c i f i c a l l y ,  r e m o v i n g  b a r r i e r s  to 
t a k e o v e r s  w o u l d  e l i m i n a t e ,  or a t  l e a s t  r e d u c e ,  a n y  u n f a i r  
i n d u s t r i a l  a d v a n t a g e s  of M e m b e r  S t a t e s  w h o s e  l a w s  a n d  
c u s t o m s  r e n d e r  t h e i r  o w n  f i r m s  v i r t u a l l y  i m m u n e  f r o m  a n  
u n w e l c o m e  m e r g e r  o f f e r .

In o r d e r  to d e c i d e  w h e t h e r  or  n o t  m e r g e r  is a n  
a t t r a c t i v e  o p t i o n  f o r  a firm, m a n y  d e c i s i o n s  m u s t  b e  
m a d e . T h e  i n i t i a l  p a r t  of t h i s  p r o c e s s  is to g a u g e  t h e  
c u r r e n t  s t a t e  of t h e  m a r k e t  in g e n e r a l .  S u c h  a n a l y s i s  m a y  
h e l p  a  f i r m  to d e c i d e  t h a t  a m e r g e r  w o u l d  b e  t h e  b e s t  
p l a n  f o r  t h e  f i r m  to a d o p t .  A n y  f i r m  s h o u l d ,  of c o u r s e ,  
b e  a w a r e  of t h e  s t a t e  of t h e  m a r k e t  in g e n e r a l  t e r m s  a t  
al l  t i m e s .  H o w e v e r ,  w h e r e  a m e r g e r  is b e i n g  c o n s i d e r e d  a s  
p a r t  of t h e  s t r a t e g i c  p l a n  of t h e  f i r m ,  a m o r e  c o m p l e t e  
a n a l y s i s  of t h e  m a r k e t  s i t u a t i o n  o u g h t  to  b e  u n d e r t a k e n .  
T h i s  s t r a t e g y  a s s u m e s  e v e n  g r e a t e r  r e l e v a n c e  w h e r e  t h e
f i r m  has, u n t i l  n ow, s e e n  its m a r k e t  as e x i s t i n g
p r i m a r i l y  w i t h i n  t h e  c o n f i n e s  of t h e  h o m e  s t a t e .

H a v i n g  d e c i d e d  t h a t  a m e r g e r  s h o u l d  be  u n d e r t a k e n ,  a 
s p e c i f i c  t a r g e t  m u s t  t h e n  be f o u n d .  As a l a r g e  n u m b e r  of 
f i r m s  m a y  b e  o p e r a t i n g  in a n y  p a r t i c u l a r  i n d u s t r y  w i t h i n  
t h e  C o m m u n i t y  m a r k e t ,  t h i s  is a d i f f i c u l t  t a s k , 13 O n c e  a n  
i n d i v i d u a l  f i r m  h a s  b e e n  i d e n t i f i e d  a n d  s e l e c t e d  t h e r e  
f o l l o w s  a p r o c e s s  of i n t r o d u c t i o n  a n d  m e r g e r .  F i r s t ,  t h e  
o w n e r s  of t h e  f i r m  m u s t  b e  i d e n t i f i e d .  N e x t ,  t h e  m a n a g e r s  
of t h e  f i r m  s h o u l d  b e  c o n t a c t e d  a n d , if p o s s i b l e ,  be 
p e r s u a d e d  to a g r e e  to a m e r g e r .  In s o m e  c a s e s  t h e  
m a n a g e m e n t  m a y  a l s o  b e  t h e  o w n e r s  of t h e  f i r m .  S h o u l d  
t h i s  p r o c e d u r e  fai l ,  a h o s t i l e  b i d  m u s t  t h e n  be



c o n s i d e r e d .  W h e r e  t h e  m a n a g e m e n t  d o  n o t  o w n  t h e  fir m ,  a n  
a p p r o a c h  is d i r e c t l y  to t h e  o w n e r s  o v e r  t h e  h e a d s  of t h e  
m a n a g e m e n t .  T h e  m a n a g e m e n t ,  of c o u r s e ,  m a y  t h e n  a l s o  
i s s u e  t h e i r  o w n  r e c o m m e n d a t i o n s  to s h a r e h o l d e r s .

H a v i n g  s u c c e s s f u l l y  c o m p l e t e d  a m e r g e r  p r o c e d u r e ,  
t h e  f i r m  is t h e n  f a c e d  w i t h  p o s  s i b l y  t h e  m o s t  d i f f i c u l t  
of al l  its t a s k s  to d a t e .  It m u s t  i n t e g r a t e  t h e  t w o  f i r m s  
i n t o  o n e  c o h e s i v e  u n i t  w h i l e  e n s u r i n g ,  as  f a r  as 
p r a c t i c a b l e ,  c o n t i n u i t y  of b u s i n e s s  in al l  m a r k e t s . 14

B a r r i e r s  to M e r g e r  P r o c e s s  T h e  a v a i l a b i l i t y  of 
f i n a n c i a l  a n d  c o m m e r c i a l  i n f o r m a t i o n  is r e l e v a n t  to 
m a r k e t  a n d  s t r a t e g i c  a n a l y s i s ,  a n d  to i d e n t i f i c a t i o n  a n d  
a n a l y s i s  of a t a r g e t .  It is a l s o  of s i g n i f i c a n c e  in p o s t  
m e r g e r  i n t e g r a t i o n ,  in t h a t  l a c k  of s u c h  i n f o r m a t i o n  c a n  
h i n d e r  t h e  p r o c e s s e s  of s h i f t i n g  c o n t r o l  b e t w e e n  t h e  
f i r m s  a n d  of e x e r c i s i n g  a u t h o r i t y  w i t h i n  t h e  m e r g e d  f i r m .

A m a j o r  p r o b l e m  r e g a r d i n g  f i n a n c i a l  a n d  c o m m e r c i a l  
i n f o r m a t i o n  is t h a t  it is n o t  u n i f o r m l y  a v a i l a b l e .  T h e  
i n f o r m a t i o n  n e e d e d  b y  f i r m s  c o n t e m p l a t i n g  m e r g e r  is n o t  
f r e e l y  a c c e s s i b l e  w i t h i n  a l l  M e m b e r  S t a t e s .  T h a t  
c o n c l u s i o n  w a s  r e a c h e d  b y  C o o p e r s  a n d  L y b r a n d  as  t h e  
r e s u l t  of a c o m p r e h e n s i v e  s u r v e y  of t h e  a v a i l a b i l i t y  of 
i n f o r m a t i o n  w i t h i n  M e m b e  r S t a t e s .  T h e  s t u d y  e m p l o y e d  a 
c l a s s i f i c a t i o n  of l a r g e r  a n d  l e s s e r  e c o n o m i e s .

A s  to t h e  l a r g e r  e c o n o m i e s ,  t h e  U n i t e d  K i n g d o m ,  
F r a n c e ,  G e r m a n y  a n d  t h e  N e t h e r l a n d s  all h a v e  a g o o d  
r e c o r d . 15 In p a r t i c u l a r ,  a s  C o o p e r s  a n d  L y b r a n d  s t a t e d ,  
" T h e  U K  h a s  a n  u n u s u a l l y  e x t e n s i v e  r a n g e  of f i n a n c i a l  a n d  
c o m m e r c i a l  i n f o r m a t i o n  a v a i l a b l e  a t  m o d e s t  c o s t ,  o n e  t h a t  
is u n d e r p i n n e d  b y  t h e  l o n g - e s t a b l i s h e d  p u b l i c  
a v a i l a b i l i t y  of r e l i a b l e  r e c o r d s  f o r  m o s t  s i g n i f i c a n t



b u s i n e s s e s . ” 16 Of t h e  r e m a i n i n g  l a r g e r  e c o n o m i e s ,  b o t h  
S p a i n  a n d  I t a l y  w e r e  c r i t i c i s e d  f o r  b e i n g  m a r k e d l y
i n f e r i o r  to t h e  a b o v e  in e x t e n t ,  r e l i a b i l i t y  or
t i m e l i n e s s  of i n f o r m a t i o n .  As to t h e  l e s s e r  e c o n o m i e s ,  
l a c k  of m a r k e t  i n f o r m a t i o n  w a s  h e l d  to b e  a s i g n i f i c a n t  
p r o b l e m  in P o r t u g a l  a n d  G r e e c e . 17

A f u r t h e r  d i f f i c u l t y  c o n c e r n i n g  f i n a n c i a l  a n d
c o m m e r c i a l  i n f o r m a t i o n  is t h e  u n e v e n  q u a l i t y  of t h e
m a t e r i a l .  T h i s  p r o b l e m  h a s  p a r t i c u l a r  r e g a r d  to 
i d e n t i f i c a t i o n  a n d  a n a l y s i s  of a  t a r g e t .  It is a l s o  of
r e l e v a n c e  f o r  p o s t  m e r g e r  i n t e g r a t i o n ,  f o r  m u c h  t h e  s a m e  
r e a s o n s  a s  t h o s e  g i v e n  w i t h  r e g a r d  to t h e  a v a i l a b i l i t y ,  
or o t h e r w i s e ,  of i n f o r m a t i o n .  C o o p e r s  a n d  L y b r a n d  s i n g l e d  
o u t  f o u r  s p e c i f i c  f e a t u r e s  w o r t h y  of p a r t i c u l a r  
c o n s i d e r a t i o n  b y  t h e  f i r m  w h e n  a s s e s s i n g  f i n a n c i a l  a n d  
c o m m e r c i a l  i n f o r m a t i o n .  A r e  f i l i n g  r e q u i r e m e n t s  a c t u a l l y  
c o m p l i e d  w i t h ?  Is t h e  f i l e d  i n f o r m a t i o n  r e l i a b l e ?  Is t h e  
f i l e d  i n f o r m a t i o n  s u f f i c i e n t l y  c o m p a r a b l e  to  be u s e f u l ?  
Is t h e r e  i n f o r m a t i o n  o n  c o n t r o l  a n d  o w n e r s h i p ?  T h e y  
c o n c l u d e d  t h a t ,  f o r  a v a r i e t y  of r e a s o n s ,  t h e  q u a l i t y  of 
t h e  m a t e r i a l  is p o o r  in o n e  o r  m o r e  of t h e s e  r e s p e c t s  in 
m o s t  M e m b e r  S t a t e s . 18

S t r u c t u r a l  b a r r i e r s  w i t h  r e g a r d  to q u o t e d  f i r m s  m a y  
p r e s e n t  a c o n s i d e r a b l e  o b s t a c l e  to t h e  a p p r o a c h  to, a n d  
m e r g e r  w i t h ,  t h e  t a r g e t .  In g e n e r a l ,  t h e  t e r m  s t r u c t u r a l  
b a r r i e r s  c o v e r s  t h e  s i t u a t i o n  w h e r e  t h e  m a j o r  
s h a r e h o l d e r s  of t h e  f i r m  a r e  p a r t  of a s m a l l ,  
t i g h t l y - k n i t  g r o u p .  H e r e ,  t h e  e f f e c t i v e  p o w e r  of 
o w n e r s h i p  t e n d s  to lie, n o t  w i t h  p u b l i c  i n s t i t u t i o n s ,  b u t  
w i t h  p a r t i e s  w h o  h a v e  a d i r e c t  i n t e r e s t  in t h e  o n g o i n g  
v i a b i l i t y  a n d  g r o w t h  of t h e  f i r m . 1 ’ A n o t h e r  f a c t o r  o f t e n  
c o n t r i b u t i n g  to t h i s  t y p e  of b a r r i e r  is t h a t  t h e  i d e n t i t y  
or i d e n t i t i e s  of m a n y  of t h e s e  o w n e r s  is o u t w i t h  the
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p u b l i c  d o m a i n .  C o o p e r s  a n d  L y b r a n d  f o u n d  s i g n i f i c a n t  
e v i d e n c e  of s u c h  s t r u c t u r a l  b a r r i e r s  in S p a i n ,  F r a n c e  a n d  
I t a l y . 20 H o w e v e r ,  S i r  L e o n  B r i t t a n  c o n s i d e r e d  G e r m a n y  to 
h a v e  m a j o r  s t r u c t u r a l  b a r r i e r s .  H e  s p o k e  of t h e  e x t e n s i v e  
c r o s s - h o l d i n g s  of b a n k s  a n d  o t h e r  i n s t i t u t i o n s  in t h a t  
c o u n t r y . 21

T e c h n i c a l  b a r r i e r s  c o n c e r n  t h e  l e gal m a k e  u p  of t h e  
f i r m .  L i k e  s t r u c t u r a l  b a r r i e r s ,  t h e y  a r e  a l s o  a s o u r c e  of 
d i f f i c u l t i e s  a s  r e g a r d s  a p p r o a c h i n g  a n d  m e r g i n g  w i t h  a 
q u o t e d  t a r g e t  f i r m .  In a d d i t i o n  t h e y  a r e  r e l e v a n t  to 
p o s t  m e r g e r  i n t e g r a t i o n .  T h e  p r e d a t o r  f i r m  w i l l  o f t e n  
w i s h  to i n s t a l l  its o w n  e x e c u t i v e s  in t h e  t a r g e t  f i r m ,  
b u t ,  b e c a u s e  of t e c h n i c a l  b a r r i e r s ,  m a y  f i n d  i t s e l f  in 
d i f f i c u l t i e s .  T h e  p a r t i c u l a r  c o m p o s i t i o n  of a f i r m  m a y  
c o n s t i t u t e  a n  o b s t a c l e  w h i c h  c o u l d  m a k e  m e r g e r  a 
d i f f i c u l t  p r o c e s s ,  or  i n d e e d  p r e v e n t  it a l t o g e t h e r .  
C o o p e r s  a n d  L y b r a n d  n o t e d  t h a t  t e c h n i c a l  b a r r i e r s  w e r e  
p r e s e n t  p r i m a r i l y  in G e r m a n y  a n d  t h e  N e t h e r l a n d s .  T h e y  
b e l i e v e d  t h e  r e a s o n  f o r  t h e  l a c k  of s u c h  b a r r i e r s  in m o s t  
o t h e r  M e m b e r  S t a t e s  w a s  d u e  to t h e  f a c t  t h a t ,  w h e r e  t h e y  
w e r e  a b s e n t ,  s t r u c t u r a l  b a r r i e r s  m a d e  t h e m  u n n e c e s s a r y .

C o o p e r s  a n d  L y b r a n d  o u t l i n e d  t h e  m a j o r  t e c h n i c a l  
b a r r i e r s  in G e r m a n y  a n d  th e  N e t h e r l a n d s  a s  f o l l o w s .

(a) t h e  t w o  t i e r  b o a r d  s t r u c t u r e ,  w h i c h  l e a d s  to 
d e l a y  in c h a n g i n g  t h e  m a n a g e m e n t  b o a r d  ( G e r m a n y )  or 
n o  p o w e r  to c h a n g e  e i t h e r  b o a r d  ( N e t h e r l a n d s ,  if a 
S t r u c t u u r  V e n n o o t s c h a p s  c o m p a n y ) ;
(b) p o w e r s  to i s s u e  n o n - v o t i n g  s h a r e s  f o r  p u r p o s e s  
of l i s t i n g  C G e r m a n y ) ;
(c) p o w e r s  to i s s u e  p r i o r i t y  s h a r e s  to s a f e g u a r d  t h e  
A r t i c l e s ,  or to i s s u e  r e g i s t e r e d  p r e f e r r e d  s h a r e s  
d u r i n g  a n  o f f e r ,  in e i t h e r  c a s e  to a n o m i n a l l y  
i n d e p e n d e n t  f o u n d a t i o n  ( N e t h e r l a n d s ) ;



(d) m a x i m u m  l i m i t  to v o t i n g  r i g h t s  ( G e r m a n y ) ;
(e) l a c k  of p u b l i c  a c c e s s  to s h a r e h o l d e r s ,  t h r o u g h  
u s e  of b e a r e r  s h a r e s  a n d  n o  p u b l i c  a c c e s s ,  e x c e p t  b y  
e x i s t i n g  s h a r e h o l d e r s ,  to  a s h a r e  r e g i s t e r  if o n e  
exists;
(f) t h e  p o w e r  of t h e  d e p o s i t o r y  i n s t i t u t i o n  for 
b e a r e r  to h o l d  p r o x y  f o r  t h e  r e l a t e d  v o t e s ;  a n d
g) t h e  b r o a d e r  p o w e r  of t h e  t h r e e  m a i n  G e r m a n  b a n k s ,  
in t h e i r  r o l e s  a s  d e p o s i t o r i e s  ( a b o v e ) ,  as  
s h a r e h o l d e r s  a n d  a s  m e m b e r s  of s u p e r v i s o r y  b o a r d s . 22

W i t h  r e g a r d  to G e r m a n y ,  t h e r e  is n o t  u n i v e r s a l  
a g r e e m e n t  a m o n g  a c a d e m i c s  as to w h e t h e r  or n o t  t e c h n i c a l  
b a r r i e r s  m a k e  m e r g e r  a m o r e  d i f f i c u l t  p r o p o s i t i o n .  T h e  
m a j o r i t y  v i e w  is t h a t  t h e  b a r r i e r s  d o  c o n s t i t u t e  a 
f o r m i d a b l e  o b s t a c l e  to m e r g e r .  R a u n  n o t e d  t h a t  ” ... 
G e r m a n  f i r m s ,  ... c o m e  a r m e d  w i t h  t h e  t o u g h e s t  a n t i -  
t a k e o v e r  d e f e n c e s  in t h e  E E C . ” 23 L u t t e r  a n d  L a m m e r s  
s t a t e d ,  ” ... t h e r e  is a l m o s t  u n i v e r s a l  a g r e e m e n t  in t h e  
l i t e r a t u r e  o n  t h i s  t o p i c  t h a t  G e r m a n y  d o e s  n o t  p r o v i d e  a 
s u i t a b l e  f i e l d  of o p e r a t i o n  f o r  c o m p a n y  t a k e o v e r s  of t h e  
A m e r i c a n  t y p e . ” 24 O t t o ,  h o w e v e r ,  b e l i e v e s  t h a t  t h e  m u c h  
v a u n t e d  o b s t a c l e s  to m e r g e r  a r e  n o t h i n g  m o r e  t h a n  a m y t h .  
A f t e r  a n  a n a l y s i s  of t h e  t e c h n i c a l  b a r r i e r s  h e  c o n c l u d e d  
t h a t  ” ... t h e  G e r m a n  m a r k e t  r e m a i n s  o n e  of t h e  m o s t
l i b e r a l  a n d  l e a s t  r e g u l a t e d  of t h e  w e s t e r n  w o r l d . ” 25

As  to H o l l a n d ,  t h e r e  s e e m s  to b e  a g e n e r a l l y  a g r e e d  
v i e w  a m o n g  c o m m e n t a t o r s  t h a t  t h e  D u t c h  d e f e n c e s  a re, a t  
p r e s e n t ,  a t  l e a s t  a s  f o r m i d a b l e  a s  t h e i r  r e p u t a t i o n . 26

C u l t u r a l  d i f f e r e n c e s  a l s o  p o s e  o b s t a c l e s  to c r o s s -  
b o r d e r  m e r g e r .  C u l t u r e  is a k i n  to f u n d a m e n t a l  g e n e r a l  
p r i n c i p l e s  in tha t ,  in m a n y  c a s e s ,  it m a y  b e  r e g a r d e d  as 
t h e  r e a s o n  b e h i n d  r u l e s  a n d  p r a c t i c e s .  Its i n f l u e n c e  o n



241

b a r r i e r s  is b o t h  s u b t l e  a n d  p e r v a s i v e .  C u l t u r e  c a n  be 
d e f i n e d  a s  a f o r m  of c i v i l i z a t i o n .  M o r e  s p e c i f i c a l l y ,  
c u l t u r e  is t h e  i n t e r p r e t a t i o n  b y  t h e  m a j o r i t y  of p e o p l e  
w i t h i n  a s t a t e  of a s p e c t s  of life, b a s e d  u p o n  t h e i r  
i d e n t i t y  as m e m b e r s  of s o c i e t y / s o c i e t i e s  w i t h i n  t h a t
s t a t e .  T h u s ,  t h e  i n d i v i d u a l s ,  a n d  to a  l a r g e  e x t e n t  a l s o ,  
t h e  a u t h o r i t i e s  of a  s t a t e ,  t e n d  to h o l d  a p a r t i c u l a r  
v i e w  of b u s i n e s s  a c t i v i t i e s  w h i c h  is r e f l e c t e d  b o t h  in 
t h e  b u s i n e s s  p r a c t i c e s  a n d  t h e  c o m m e r c i a l  law of t h e  
s t a t e .  W i t h  t h e  m u l t i p l i c i t y  of s t a t e s  in t h e  w o r l d ,  
n a t i o n s  h a v e  e v o l v e d  d i v e r s e  v i e w s  o n  s p e c i f i c  b u s i n e s s  
p r a c t i c e s  a n d  law. T h i s  h o l d s  e q u a l l y  t r u e  f o r  t h e  M e m b e r  
S t a t e s  of t h e  EC.

In a g e n e r a l  s e n s e  all b a r r i e r s  to c r o s s - b o r d e r  
m e r g e r  a r e  t h e  r e s u l t  of d i s s i m i l a r  c u l t u r e s .  M o r e  
s p e c i f i c a l l y ,  c u l t u r e  c l e a r l y  l i e s  b e h i n d  b a r r i e r s  to t h e  
p r o c e s s e s  of a p p r o a c h  to a n d  m e r g e r  w i t h  t a r g e t  a n d  p o s t  
m e r g e r  i n t e g r a t i o n  in g e n e r a l  a n d  in p a r t  a t  le a s t ,  is 
t h e  r e a s o n  b e h i n d  t h o s e  o b s t a c l e s  s p e c i f i c a l l y  e r e c t e d  
b y  t h e  s t a t e  to c o n t r o l  t h e  m e r g e r  a c t i v i t i e s  of f o r e i g n  
f i r m s  w i t h i n  t h e  s t a t e .

A m a j o r i t y  of M e m b e r  S t a t e s  d o  n o t  f e a t u r e  e i t h e r  
m e r g e r  or c o n t e s t e d  m e r g e r  a s  h a v i n g  a n y  m a j o r  p a r t  to 
p l a y  in t h e i r  b u s i n e s s  c u l t u r e . 27 T h u s ,  w h e r e  d i v e r s e
c u l t u r a l  a t t i t u d e s  h a v e  p r o d u c e d  b o t h  s t r u c t u r a l  a n d / o r  
t e c h n i c a l  b a r r i e r s  to m e r g e r  w i t h i n  a  M e m b e r  S t a t e ,  a 
f i r m  f r o m  a m o r e  o p e n  b u s i n e s s  c u l t u r e  w i l l  b e  f a c e d  w i t h  
p r o b l e m s  in a t t e m p t i n g  a c r o s s - b o r d e r  m e r g e r .  T h e s e  a r e
n o t  j u s t  f r o m  t h e  b a r r i e r s  t h e m s e l v e s  b u t  a l s o  f r o m  t h e
l i k e l i h o o d  of b u s i n e s s e s  w i t h i n  t h a t  s t a t e  n o t  h a v i n g  
f a m i l i a r i t y  w i t h ,  a n d  p o s s i b l y  h a v i n g  h o s t i l i t y  to, a n  
o f f e r  to m e r g e  w h i c h  e m a n a t e s  f r o m  a f o r e i g n  f i rm.



I n t e g r a t i o n  w i t h i n  t h e  f i r m  m a y  b e  h i n d e r e d  b y  a 
p r e d a t o r  f i r m  h a v i n g  to a d a p t  to t h e  s p e c i f i c  b u s i n e s s  
law a n d  c o n v e n t i o n s  of t h e  M e m b e r  S t a t e  in w h i c h  t h e  
t a r g e t  f i r m  is l o c a t e d . 28 D e a l w a t c h  h a s  s t a t e d ,  "... a 
c l a s h  of c o r p o r a t e  or n a t i o n a l  c u l t u r e s  d u r i n g  p o s t 
a c q u i s i t i o n  i n t e g r a t i o n  c a n  t u r n  t h e  i d e a l  v e h i c l e  for 
i n t e r n a t i o n a l  e x p a n s i o n  i n t o  a t r o u b l e - p r o n e
e m b a r r a s s m e n t  . . . ” 29

A f u r t h e r ,  m o r e  s u b t l e ,  d i f f i c u l t y  f a c i n g  t h e  
p o s t - m e r g e r  f i r m  is t h a t  of e s t a b l i s h i n g ,  or m o r e  
p r o b a b l y ,  r e - e s t a b l i s h i n g ,  a g o o d  r e l a t i o n s h i p  w i t h  t h e  
s u p p l i e r s  a n d  c u s t o m e r s  of t h e  t a r g e t  f i r m .  T h i s  m a y  p o s e  
p r o b l e m s  o n  t w o  l e v e l s .

F i r s t ,  t h e r e  a r e  t h e  p r o b l e m s  of a n y  n e w  m a n a g e m e n t  
g a i n i n g  k n o w l e d g e  of, a n d  a d a p t i n g  to, t h e  m e t h o d s  of 
d o i n g  b u s i n e s s  w i t h  t h e  legal or n a t u r a l  p e r s o n s  e n g a g e d  
in a c o m m e r c i a l  r e l a t i o n s h i p  w i t h  t h e  t a r g e t  f i r m .  T h e r e  
m u s t  be a p e r i o d  of t r a n s i t i o n  w h e r e  t h e  n e w  m a n a g e m e n t  
g e t s  to k n o w  all t h e  e x t e r n a l  p a r t i e s  t h a t  t h e  t a r g e t  
f i r m  d e a l t  w i t h  a n d  b e c o m e s  a c c u s t o m e d  to l o c a l  b u s i n e s s  
p r a c t i c e s .  F u r t h e r ,  t h e  m a n a g e m e n t  m a y  w i s h  to i m p o s e  its 
o w n  b r a n d  of b u s i n e s s  m e t h o d s  o n  e x t e r n a l  p a r t i e s .  A g a i n  
t h i s  r e q u i r e s  a p e r i o d  of e x p l a n a t  i o n  a n d  a d j u s t m e n t .

S e c o n d ,  t h e r e  m a y  p r o v e  to b e  a d d i t i o n a l  
d i f f i c u l t i e s  r e g a r d i n g  t h e  r e - i n t e g r a t i o n  of t h e  f i r m  in 
a n y  c u l t u r e  t h a t  s e e s  t h e  m e r g e r  p r o c e s s  in a n  
u n f a v o u r a b l e  light. T h u s ,  w h e r e  t h e  a c t u a l  d e a l  w a s  a 
t a k e o v e r ,  or e v e n  w o r s e  a h o s t i l e  t a k e o v e r ,  t h e r e  m a y  be 
l i n g e r i n g  r e s e n t m e n t  a m o n g  e x t e r n a l  p a r t i e s . 30 F u r t h e r ,  
w h e t h e r  or n o t  s u c h  f e e l i n g  e x i s t s ,  t h e r e  m a y  b e  w o r r i e s  
a m o n g  t h o s e  d e a l i n g  w i t h  t h e  f i r m  t h a t  t h e  t a k e o v e r ,  
p e r c e i v e d ,  of c o u r s e ,  a s  a d i s t a s t e f u l  p r a c t i c e ,  ha s
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u p s e t  t h e  d e l i c a t e  b a l a n c e  of r e l a t i o n s h i p s  w i t h  t h i r d  
p a r t i e s .  W h e r e  t h e  p r e d a t o r  f i r m  w a s  f o r e i g n ,  t h e s e  
f e e l i n g s  m a y  b e  h e i g h t e n e d .  If so, t h e  p r e d a t o r  f i r m  m u s t  
r e c o g n i s e  t h i s  f a c t  a n d  t r y  to o v e r c o m e  t h i s  h o s t i l i t y .

D i s s i m i l a r  b a r r i e r s  m u s t  a l s o  b e  c o n s i d e r e d  a t  t h i s  
p o i n t , 31 O t h e r  c o n s i d e r a t i o n s  a p a r t  f r o m  c u l t u r e  a s s i s t  
in t h e  f o r m u l a t i o n  of g o v e r n m e n t  b a r r i e r s  to c r o s s - b o r d e r  
m e r g e r .  E c o n o m i c s  is o n e  e x a m p l e .  C u l t u r e ,  h o w e v e r ,  p l a y s  
its p a r t  in t h e  d e c i s i o n s  a s  to p r e c i s e l y  w h i c h  b a r r i e r s  
a s t a t e  c h o o s e s  to e r e c t ,  if a n y . F o r  e x a m p l e ,  m a n y  
M e m b e r  S t a t e s  h a v e  n o  b a r r i e r s  to f o r e i g n  i n v e s t m e n t  at 
a l l .

A f u r t h e r  i n t e r p r e t a t i o n  of c u l t u r e  as t h e  
m o t i v a t i o n  b e h i n d  d i s s i m i l a r  b a r r i e r s  is x e n o p h o b i a .  
B a r r i e r s  m a y  o c c a s i o n a l l y  b e  a m e t h o d  of k e e p i n g  o u t  
i n v e s t m e n t  f r o m  a b r o a d ,  d u e  p r i m a r i l y  to a d i s t r u s t  or 
f e a r  of f o r e i g n e r s .  E v e n  p u b l i c  law b a r r i e r s  s u c h  as 
r u l e s  o n  c o m p e t i t i o n  a n d  r e s t r i c t i o n s  in t h e  n a t i o n a l  
p u b l i c  i n t e r e s t  w h i c h  a r e  a p p l i e d  b y  t h e  M e m b e r  S t a t e  to 
h o m e  a n d  f o r e i g n  m e r g e r  p r o p o s a l s  a l i k e  m a y  b e  p u t  to 
s u c h  u s e .  W i t h  r e g a r d  to f i r m s  f r o m  M e m b e r  S t a t e s ,  
h o w e v e r ,  d i s s i m i l a r  b a r r i e r s  (or b a r r i e r s  o p e r a t e d  
d i s s i m i l a r l y )  s h o u l d  p o s e  f e w  p r o b l e m s  in t h e o r y ,  d u e  to 
t h e  r i g h t  of e s t a b l i s h m e n t .

C o n e  1 us  i o n s . T h e  s i t u a t i o n  in t h e  m a j o r i t y  of M e m b e r  
S t a t e s  d o e s  n o t  f a v o u r  m e r g e r s  in g e n e r a l  a n d  c o n t e s t e d  
m e r g e r s  in p a r t i c u l a r .  T h i s  c a n  b e  s h o w n  b y  t h e  a r r a y  of 
s t r u c t u r a l  or t e c h n i c a l  b a r r i e r s  to m e r g e r  t h a t  e x i s t  in 
m a n y  M e m b e r  S t a t e s .  N e v e r t h e l e s s  a n  e x a m i n a t i o n  of t h e  
b a r r i e r s  to m e r g e r  g i v e s  t h e  lie to t h e  a s s e r t i o n  t h a t  
i m p e d i m e n t s  to h o s t i l e  m e r g e r  a r e  t h e  o n l y  o b s t a c l e s  to 
m e r g e r  t h a t  a f i r m  n e e d s  to c o n s i d e r .  As w a s  s h o w n ,  m a j o r
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b a r r i e r s  e x i s t  in m o s t  M e m b e r  S t a t e s ,  a t  e v e r y  s t a g e  of 
t h e  m e r g e r  p r o c e s s ,  w h e t h e r  or n o t  t h e  m e r g e r  is a g r e e d  
b e t w e e n  t h e  p a r t i e s  or is u n w e l c o m e  to t h e  t a r g e t  f i r m .

T h i s  p o i n t  w a s  e m p h a s i s e d  b y  C o o p e r s  a n d  L y b r a n d .  
T h e y  w r o t e ,  " I n  t h e  c o u r s e  of o u r  s t u d y  m a n y  M & A  a d v i s o r s  
h a v e  p u t  to us t h e  v i e w  t h a t ,  w h i l s t  c o n t e s t e d  b i d s  m a y  
b e  e f f e c t i v e l y  b a r r e d  in m o s t  E C  c o u n t r i e s  o u t s i d e  t h e  
UK, t h e r e  a r e  no  s u c h  b a r r i e r s  to a n  a g r e e d  d e a l ,  w h e t h e r  
p u b l i c  or p r i v a t e .  We  b e l i e v e  t h i s  t o  b e  a d a n g e r o u s  
o v e r s i m p l i f i c a t i o n ,  o n e  o n l y  v a l i d  in r e s p e c t  of c l o s e l y -  
c o n t r o l l e d  p r i v a t e  c o m p a n i e s . ” 32

E C  1e g i s l a t i o n

T h e  m a j o r  a c t i v e  f o r c e  t h a t  m a y  h e l p  to l e v e l  t h e  
p l a y i n g  f i e l d  a s  r e g a r d s  c r o s s - b o r d e r  m e r g e r s  is
C o m m u n i t y  l e g i s l a t i o n .  T h e  g e n e r a l  a r e a  of C o m m u n i t y  
l e g i s l a t i v e  e f f o r t  of r e l e v a n c e  h e r e  c o n c e r n s  t h e  
h a r m o n i s a t i o n  of c o m p a n y  law in g e n e r a l . 33 T h e r e  is, 
h o w e v e r ,  a m a j o r  u n d e r t a k i n g  b y  t h e  C o m m u n i t y  w i t h  r e g a r d  
to l e g i s l a t i o n  d i r e c t e d  s p e c i f i c a l l y  a t  b a r r i e r s  to 
m e  r g e r .

In 1 9 8 9  C o o p e r s  a n d  L y b r a n d  i d e n t i f i e d  t w e n t y - n i n e  
d i r e c t i v e s  a n d  r e g u l a t i o n s  a s  r e l e v a n t  to t h e  a c q u i s i t i o n  
p r o c e s s ,  of w h i c h  t h i r t e e n  h a d  b e e n  a d o p t e d  b y  t h e  
C o m m u n i t y  a n d  w e r e  in t h e  p r o c e s s  of b e i n g  i m p l e m e n t e d  by 
t h e  M e m b e r  S t a t e s . 34 M u c h  l e g i s l a t i o n ,  h o w e v e r ,  is s t i l l  
p r o c e e d i n g  t h r o u g h  t h e  d r a f t  s t a g e .  F u r t h e r ,  t h e r e  is, of 
c o u r s e ,  a n  o n g o i n g  p r o c e s s  r e g a r d i n g  f r e s h  i n i t i a t i v e s  
f o r  n e w  m e r g e r  l e g i s l a t i o n .

In o r d e r  to g a i n  a g r e a t e r  u n d e r s t a n d i n g  of t h e  law 
in t h i s  a r e a  it m a y  be a s k e d  w h e t h e r  C o m m u n i t y  c o m p a n y



law was, a n d  is, b e i n g  h a r m o n i s e d  w i t h  a n y  s p e c i f i c  
o b j e c t i v e s  in m i n d ?  A r e  t h e r e  a n y  g e n e r a l  p r i n c i p l e s  
w h i c h  m a y  b e  d i s c e r n e d  f r o m  a s t u d y  of t h e  l aw?

T h e  p r o m o t i o n  of ’m o b i l i t y ’ a n d  ’ f a i r  c o m p e t i t i o n '  
a m o n g  f i r m s  a r e  t w o  g e n e r a l  p r i n c i p l e s  of law t h a t  f o r m  
p a r t  of t h e  f o u n d a t i o n s  of t h e  C o m m u n i t y  legal o r d e r .  As 
s u c h ,  t h e y  a l s o  u n d e r p i n  t h e  p r o g r a m m e  of th e  
h a r m o n i s a t i o n  of c o m p a n y  law. T h i s  p o i n t  h a s  b e e n  n o t e d  
b y  v a r i o u s  c o m m e n t a t o r s .  F o r  e x a m p l e ,  D i n e  h a s  w r i t t e n  
t h a t  " C o m p a n y  law h a r m o n i s a t i o n  is a i m e d  a t  th e
r e a l i s a t i o n  of c o m p l e t e  f r e e d o m  of e s t a b l i s h m e n t . ” 15
C o o p e r s  a n d  L y b r a n d  s t a t e d ,  ” ... t h e  p r o m o t i o n  of 
m o b i l i t y  ... a n d  f a i r  c o m p e t i t i o n  a m o n g s t  c o m p a n i e s  
t h r o u g h o u t  t h e  EC  is i n h e r e n t  in al l  E C  c o m p a n y
l e g i s l a t i o n ,  . . . ” 3 6

O t h e r  r e l e v a n t  g e n e r a l  p r i n c i p l e s  a r e  ’ t r a n s p a r e n c y ’ 
a n d  ’ r e s p o n s i b i l i t y . ’ B o t h  a r e  m o r e  d i r e c t l y  r e l e v a n t  to 
m e r g e r  t h a n  m o b i l i t y  a n d  f a i r  c o m p e t i t i o n .  W h i l e  l a c k i n g  
t h e  u n i v e r s a l i t y ,  a n d  i n d e e d  t h e  p r o m i n e n c e ,  of m o b i l i t y  
a n d  f a i r  c o m p e t i t i o n ,  t r a n s p a r e n c y  a n d  r e s p o n s i b i l i t y  a r e  
n e v e r t h e l e s s  p r e s e n t  in m u c h  of t h e  a d o p t e d  or p r o p o s e d  
C o m m u n i t y  l e g i s l a t i o n  c o n c e r n i n g  b a r r i e r s  to m e r g e r .  M a n y  
p i e c e s  of m e r g e r  l e g i s l a t i o n ,  b o t h  a d o p t e d  a n d  p r o p o s e d ,  
e x p l i c i t l y  s e e k  to p r o m o t e  t h e s e  g o a l s . 37

T r a n s p a r e n c y  is w h e r e  t h e  f i r m  is as o p e n  as 
p o s s i b l e  to t h e  p u b l i c  g a z e .  In p a r t i c u l a r ,  it r e l a t e s  to 
t h e  d i s c l o s u r e  of t h e  f i n a n c i a 1 p o s i t i o n  of t h e  f i r m  a n d  
its p l a n s  a n d  a c t i v i t i e s ,  to e m p l o y e e s ,  c r e d i t o r s  a n d  
o t h e r  i n t e r e s t e d  t h i r d  p a r  t i e s .  T h e  r a t i  ona. le b e h i n d  th e  
c o n c e p t  of t r a n s p a r e n c y  is t h a t  all t h e  a b o v e  m e n t i o n e d  
p a r t i e s  h a v e  e q u a l  a c c e s s  to all r e l e v a n t  i n f o r m a t i o n  
n e e d e d  b y  t h e m  in o r d e r  t h a t  t h e y  m a y  t a k e  i n f o r m e d
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d e c i s i o n s  c o n c e r n i n g  t h e i r  f u t u r e  a n d  w e l l - b e i n g .  
L e g i s l a t i o n  o n  t r a n s p a r e n c y  c o n c e r n s  t h e  r e g u l a t i o n  b o t h  
of t h e  d e g r e e  a n d  t h e  q u a l i t y  of c o m p a n y  i n f o r m a t i o n  to 
b e  d i s c l o s e d  to t h e  p u b l i c ,  e m p l o y e e s  a n d  s h a r e h o l d e r s .  
E x a m p l e s  of s u c h  l e g i s l a t i v e  a c t s  a r e  t h e  F i r s t ,  F o u r t h  
a n d  S e v e n t h  D i r e c t i v e s ,  w h i c h  c o n c e r n  s e t t i n g  u p  c o m p a n y  
r e g i s t e r s ,  p u b l i c a t i o n  a n d  s t a n d a r d i s a t i o n  of a c c o u n t s  
a n d  c o n s o l i d a t i o n  of g r o u p  a c c o u n t s  r e s p e c t i v e l y . 38

R e s p o n s i b i l i t y  is a t e r m  u s e d  to c o v e r  l e g i s l a t i o n  
t h a t  c o n c e r n s  t h e  p r o m o t i o n  of s o c i a l  d i a l o g u e  o n  t h e  
s p r e a d  of r e s p o n s i b i l i t y  a m o n g  v a r i o u s  g r o u p s  w i t h i n ,  or 
h a v i n g  a d i r e c t  i n t e r e s t  in, t h e  f i r m ,  in p a r t i c u l a r  
m a n a g e m e n t ,  s h a r e h o l d e r s  a n d  e m p l o y e e s .  T h e  l e g i s l a t i o n  
in t h i s  a r e a  is p r o p o s e d  r a t h e r  t h a n  e n a c t e d .  It 
c o n c e r n s ,  p r i m a r i l y ,  t h e  c o n t r o l  of t h e  r e s p o n s i b i l i t i e s  
of m a n a g e m e n t  a n d  d i r e c t o r s .

W i t h  r e g a r d  to E C  m e r g e r  l e g i s l a t i o n ,  b o t h  a c t u a l  
a n d  p r o p o s e d ,  t h e r e  is n o  c l e a r l y  d e c i s i v e  i n f l u e n c e  
a p p a r e n t  f r o m  a n y  p a r t i c u l a r  M e m b e r  S t a t e .  G e r m a n  
n a t i o n a l  l a w s  w e r e  p o s s i b l y  t h e  m o s t  i n f l u e n t i a l  r o l e  
m o d e l s  f o r  E C  m e r g e r  l e g i s l a t i o n  in t h e  e a r l y  s t a g e s  of 
its c r e a t i o n . 39 H o w e v e r ,  in t h e  p r e s e n t  d y n a m i c  p r o c e s s  
of s h a p i n g  a n d  r e s h a p i n g  d i r e c t i v e s  f o r  a d o p t i o n ,  th e  
s i t u a t i o n  is s o m e w h a t  m o r e  f l u i d ,  w i t h  c o n c e r n e d  M e m b e r  
S t a t e s  l o b b y i n g  h a r d  to t r y  to p r o t e c t  a n d  p r o m o t e  t h e i r  
i n d i v i d u a l  v i e w p o i n t s . 40 T h u s ,  n o  p a r t i c u l a r  n a t i o n a l  
l e g i s l a t i o n  h o l d s  u n d u e  s w a y  w i t h  t h e  C o m m  i s s i o n .

As to t h e  l a t e s t  t h i n k i n g  of t h e  C o m m i s s i o n ,
h o w e v e r ,  it m a y  b e  t h a t  it w i s h e s  to f o l l o w  t h e  p a t h  of
m a k i n g  m e r g e r s  w i t h i n  th e  E C  e a s i e r  to a c c o m p l i s h .  M a r t i n
B a n g e m a n n ,  t h e  C o m m i s s i o n e r  r e s p o n s i b l e  f o r  D G  X V ’ s
s e c t i o n  o n  c o m p a n y  law h a r m o n i s a t i o n  p r e s e n t e d ,  in M a y
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1990, a m e m o r a n d u m  ’O b s t a c l e s  to T a k e o v e r  B i d s , ’ w h i c h  
O u d e m a n s  b e l i e v e d  r e p r e s e n t e d ,  ” ... a p o l i c y  v i e w ,  as of 
t h a t  t i m e  a t  lea s t ,  of t h e  e n t i r e  C o m m i s s i o n . " 41 T h e  
C o m m i s s i o n  s t a t e d  t h a t  ” ... in g e n e r a l ,  t a k e o v e r  b i d s  
m a y  b e  v i e w e d  in a p o s i t i v e  l i g h t  in t h a t  t h e y  e n c o u r a g e  
t h e  s e l e c t i o n  b y  m a r k e t  f o r c e s  of t h e  m o s t  c o m p e t i t i v e  
c o m p a n i e s  a n d  t h e  r e s t r u c t u r i n g  of E u r o p e a n  C o m p a n i e s ,  
w h i c h  is i n d i s p e n s a b l e  to m e e t  i n t e r n a t i o n a l
c o m p e t  i t i o n . " 4 2

Is C o m m u n i t y  law s u c c e s s f u l  in b r i n g i n g  d o w n  
b a r r i e r s ?  T h e  a n s w e r  to t h i s  q u e s t i o n  is t h a t  C o m m u n i t y  
l e g i s l a t i o n ,  b o t h  a c t u a l  a n d  p r o p o s e d ,  d o e s  n o t  a n d  w i 1 i 
n ot, to a n y  g r e a t  e x t e n t  in t h e  f o r e s e e a b l e  f u t u r e ,  
s u c c e e d  in l e v e l l i n g  t h e  p l a y i n g  f i e l d . 43

W i t h i n  t h e  m a j o r i t y  of s t a t e s ,  c o m p a n y  law, b y  its 
v e r y  n a t u r e ,  t e n d s  to b e  b o t h  d i f f i c u l t  a n d  i n t r i c a t e .  
M u c h  of s u p r a n a t i o n a l  c o m p a n y  l e g i s l a t i o n  f o l l o w s  t h i s  
p a t t e r n .  As D i n e  w r o t e ,  ” lt h a s  b e e n  a r g u e d  t h a t  the 
d i r e c t i v e s  a r e  t o o  d e t a i l e d  . . . ” 44 A s  a n a t u r a l  
c o n s e q u e n c e ,  t h e  l a w - m a k i n g  p r o c e s s ,  in al l  its v a r i o u s  
s t a g e s ,  is r e l a t i v e l y  s l o w .  T h i s  r e s u l t s  in t h e  a d o p t i o n  
d a t e  of a n y  f i n a l  d o c u m e n t  b e i n g  m u c h  d e l a y e d ,  e v e n  w h e r e  
th e  d o c u m e n t  is r e l a t i v e l y  u n c o n t r o v e r s i a  1.

T h i s  is a l s o  t h e  c a s e  w i t h  l e g i s l a t i o n  p e r t a i n i n g  to 
m e r g e r s .  T h u s ,  a c o m p r e h e n s i v e  b o d y  of C o m m u n i t y  law 
p e r t a i n i n g  to m e r g e r s  is s t i l l  s o m e  w a y  o f f .  As  t h e  b u l k  
of t h e  p r o p o s e d  l e g i s l a t i o n  is i n d e e d  r e l a t i v e l y  
i n t r i c a t e  it m a y  be  a s s u m e d  t h a t  it w i l l  be s o m e  
c o n s i d e r a b l e  t i m e  b e f o r e  t h e  m a j o r i t y  of d i r e c t i v e s  a r e  
a d o p t e d .4 3

A g o o d  p r o p o r t i o n  of t h e  p r o p o s e d  l a w s  a r e  h i g h l y
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c o n t e n t i o u s  a n d  a r e  t h e  s u b j e c t  of f i e r c e  d e b a t e .  In 
p a r t i c u l a r ,  s o m e  M e m b e r  S t a t e s  r e s e n t ,  a s  t h e y  s e e  it, 
t h e  o v e r - i n t r u s i o n  of th e  C o m m u n i t y  i n t o  d o m e s t i c  
c o m p a n y  law. As  a r e s u l t ,  c o n t r o v e r s i a l  d i r e c t i v e
p r o p o s a l s  m a y  b e  s i g n i f i c a n t l y  d i l u t e d  p r i o r  to a d o p t i o n .  
F u r t h e r ,  t h e  a c t u a l  a d o p t i o n  i t s e l f  m a y  b e  d e l a y e d .

E C  l e g i s l a t i o n  in t h i s  a r e a  a l s o  s u f f e r s  f r o m  
p r o b l e m s  of e n f o r c e m e n t .  T h i s  r e f e r s  to d i f f i c u l t i e s  in 
m a k i n g  t h e  f i r m s  c o m p l y  w i t h  t h e  n a t i o n a l  m e a s u r e s  t h a t  
r e a l i s e  t h e  d i r e c t i v e s  r a t h e r  t h a n  a n y  p r o b l e m s  o v e r  t h e  
M e m b e r  S t a t e  e n a c t i n g  l e g i s l a t i o n  in o r d e r  to f o l l o w  t h e  
d i r e c t i v e . 46 T h e s e  d i f f i c u l t i e s  m a y  a r i s e  f r o m  f i r m s  n o t  
o b s e r v i n g  t h e  l e t t e r  of t h e  law, r a t h e r  t h a n  m e r e l y
g o i n g  a g a i n s t  its s p i r i t ,  a n d  s e c o n d ,  f r o m  t h e
p o s s i b i l i t y  of M e m b e r  S t a t e s  b e i n g  lax in s e e i n g  t h e  law
is i m p l e m e n t e d . 47 C o o p e r s  a n d  L y b r a n d  s a w  e n f o r c e m e n t  as 
t h e  g r e a t e s t  p r a c t i c a l  p r o b l e m  f a c e d  b y  t h e  C o m m u n i t y  in 
its a t t e m p t  to level t h e  p l a y i n g  f i e l d .

A s  to t h e  f i r s t  d i f f i c u l t y ,  t h e y  w r o t e ,  ’’T h e  
E u r o p e a n  C o m m i s s i o n  l a c k s  t h e  p o w e r  a n d  t h e  r e s o u r c e s  to 
e n s u r e  t h a t  c o m p a n i e s  a b i d e  b y  t h e  n a t i o n a l  m e a s u r e s  t h a t  
i m p l e m e n t  d i r e c t i v e s .  T h i s  is w i t h i n  t h e  j u r i s d i c t i o n  of 
t h e  M e m b e r  S t a t e . ” 48 T h e  s e c o n d  d i f f i c u l t y  w a s  of a 
s i m i l a r  n a t u r e .  T h e  E C J  h a s  j u r i s d i c t i o n  o n l y  o v e r  M e m b e r  
S t a t e s ,  f o r  f a i l u r e  to i m p l e m e n t  l e g i s l a t i o n .  T h e  C o u r t  
h a s  n o  j u r i s d i c t i o n  o v e r  f i r m s  w h i c h  fail to c o m p l y  w i t h  
n a t i o n a l  l e g i s l a t i o n .  F o r  e x a m p l e ,  t h e  f a i l u r e  of a f i r m  
to f i l e  a c c o u n t s  o n  t i m e  c o u l d  o n l y  b e  d e a l t  w i t h  u n d e r  
n a t i o n a l  law.

T h o u g h  it is n o t  e a s y  to s u g g e s t  a m o r e  f e a s i b l e  
a l t e r n a t i v e ,  t h e  d i r e c t i v e  is n o t  a p e r f e c t  i n s t r u m e n t  
w i t h  w h i c h  to a c c o m p l i s h  t h e  l e v e l l i n g  of t h e  p l a y i n g
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f i e l d .  W a l l e r  n o t e d  t h a t  t h e  C o m m i s s i o n  w a s  u n h a p p y  w i t h  
a c c o u n t i n g  h a r m o n i s a t i o n .  H e  r e p o r t e d  t h a t :

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  t h e  F o u r t h  a n d  S e v e n t h  
C o m p a n y  L a w  D i r e c t i v e s ,  t a c k l i n g  b a s i c  a r e a s  of 
a c c o u n t i n g  h a v e  a c h i e v e d  a d e g r e e  of h a r m o n i s a t i o n  
... B u t  t h e  C o m m i s s i o n ’ s s t a n c e  n o w  is t h a t  
d i r e c t i v e s  t a k e  t o o  l o n g  to i m p l e m e n t ,  a r e  n o t  
c o m p r e h e n s i v e  a n d  a l l o w  t o o  m u c h  f r e e d o m  to M e m b e r  
S t a t e s .4 9

A s t u d y  of E C  a c t i v i t y  in t h i s  f i e l d  l e a d s  to  t h e  
p r o v i s i o n a l  c o n c l u s i o n  t h a t  t h e  C o m m i s s i o n  h a s  l o s t  its 
w a y  s o m e w h a t .  It e i t h e r  n o  l o n g e r  h a s  a c l e a r  o b j e c t i v e  
it w i s h e s  to a c c o m p l i s h ,  or it h a s  t a c i t l y  a d m i t t e d  
f a i l u r e  in a c h i e v i n g  its o b j e c t i v e .  In 1 9 8 9  B u c h a n  n o t e d ,  
" T h e  E u r o p e a n  C o m m i s s i o n  a d m i t s  t h a t  i t s  e a r l i e r  d r i v e  to 
h a r m o n i s e  m e m b e r  s t a t e s ’ c o m p a n y  la w  ... r a n  o u t  of 
s t e a m  s o m e  t i m e  a g o . " 80 C o o p e r s  a n d  L y b r a n d  a r g u e d  " W h i l e  
t h e  E u r o p e a n  C o m m i s s i o n ’ s o r i g i n a l  p o l i c y  in t h e  
d e v e l o p m e n t  of c o m p a n y  law d i r e c t i v e s  w a s  t h a t  of 
h a r m o n i s a t i o n  of n a t i o n a l  l a w s  t h e r e  n o w  a p p e a r s  to b e  a 
c h a n g e  in p o l i c y  e m p h a s i s  t o w a r d s  t h e  ’a d o p t i o n  of a 
p o l i c y  of m u t u a l  r e c o g n i t i o n  of n a t i o n a l  l a w s  r a t h e r  t h a n  
h a r m o n i s a t i o n ’ . " s 1

W i t h  r e g a r d  to b a r r i e r s  r e l e v a n t  to m e r g e r ,  h o w e v e r ,  
it is p r e m a t u r e  to c o n c l u d e  t h a t  t h e  C o m m i s s i o n  is a 
s p e n t  f o r c e .  K e l l a w a y  h a d  r e p o r t e d  in N o v e m b e r  1 9 8 9  t h a t  
t h e  C o m m i s s i o n  w a s  r e a d y  to l a u n c h  a f r e s h  i n i t i a t i v e  on  
h a r m o n i s a t i o n  of law in t h i s  a r e a . 82 T h e  D e p a r t m e n t  of 
T r a d e  a n d  I n d u s t r y  n o t e d  t h a t  " I n  M a y  1 9 9 0  t h e  C o m m i s s i o n  
s u b m i t t e d  p r o p o s a l s  to t h e  C o u n c i l  o n  t h e  r e d u c t i o n  a n d  
e l i m i n a t i o n  of o b s t a c l e s  to t a k e o v e r s  a n d  o t h e r  g e n e r a l  
b i d s . " 8 3
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T h e  U n i t e d  K i n g d o m ,  w h i c h  h a s  t h e  m o s t  o p e n  p o l i c y  

on  c r o s s - b o r d e r  m e r g e r s  w i t h i n  t h e  C o m m u n i t y ,  is p l a y i n g  
its p a r t  in k e e p i n g  t h e  C o m m i s s i o n  u p  to s c r a t c h . * 4 T h e  
U K  c o m m i s s i o n e d  t h e  C o o p e r s  a n d  L y b r a n d  r e p o r t  o n  
t a k e o v e r  b a r r i e r s  p r i m a r i l y  in o r d e r  to p r o v i d e  e v i d e n c e  
t h a t  w o u l d  c o n v i n c e  t h e  C o m m i s s i o n  to s t e p  u p  its e f f o r t s  
to l e v e i  t h e  p l a y i n g  f i e l d . 5 *

S t r u c t u r e  a n d  c u l t u r e  a r e  t h e  m a j o r  o b s t a c l e s  to 
l e v e l l i n g  t h e  b a r r i e r s .  D u e  to t h e i r  s p e c i a l  n a t u r e ,  
h o w e v e r ,  t h e y  c a n n o t  be d e a l t  w i t h  e f f e c t i v e l y  bv  
l e g i s l a t i o n .  T h i s  w a s  r e c o g n i s e d  b y  S i r  L e o n  B r i t t a n ,  w h o  
s t a t e d ,  " I t  is e a s i e r  to p r o p o s e  m e a s u r e s  to r e d u c e  
r e g u l a t o r y  o b s t a c l e s  t h a n  it is to r e d u c e  s t r u c t u r e  1 
o b s t a c l e s . " 56 H e  a l s o  a l l o w e d  t h a t  r e g u l a t i o n s  c o u l d  n o t  
d e a l  w i t h ,  "... s i m p l e  c u l t u r a l  r e s i s t a n c e  in s o m e  
c o u n t r i e s  to t h e  d i l u t i o n  of n a t i o n a l  o w n e r s h i p  of 
i m p o r t a n t  b u s i n e s s e s . " 57 C o o p e r s  a n d  L y b r a n d  a l s o  n o t e d  
t h a t  s t r u c t u r e  a n d  c u l t u r e  p r e s e n t e d  a p r o b l e m  fo r  t h e  
C o m m u n  i t y :

In a d d i t i o n  t h e r e  a r e  t h e  b a r r i e r s  to t a k e o v e r s  
r e l a t e d  to e c o n o m i c ,  c u l t u r a l  a n d  o w n e r s h i p  i s s u e s .  
S i n c e  t h e s e  b a r r i e r s  a r e  d e e p l y  i n g r a i n e d  in t h e  
c u l t u r a l  a n d  e c o n o m i c  i n f r a s t r u c t u r e  of e a c h  
c o u n t r y ,  it is d i f f i c u l t  fo r  t h e  C o m m i s s i o n  to 
a t t e m p t  to r e s o l v e  t h e s e  i s s u e s  t h r o u g h  
C o m m u n i t y  level l e g i s l a t i o n . 58 

O u d e m a n s  h a s  c o n c l u d e d  t h a t  t h i s  s i t u a t i o n  c o u l d  r e s u l t  
in a m o s t  u n e v e n  p l a y i n g  f i e l d  w i t h i n  t h e  C o m m u n i t y , 5 ,

T h e r e  a r e ,  h o w e v e r ,  v a r i o u s  m e a n s  of r e n d e r i n g  E C  
l e g i s l a t i o n  m o r e  e f f e c t i v e .  L e g i s l a t i o n  m a y  b e  m o r e  
p r o d u c t i v e  if it is a c c u r a t e l y  t a r g e t e d .  W i t h  r e g a r d  to 
C o m m u n i t y  la w  o n  t h e  level p l a y i n g  f i e l d ,  it c o u l d  b e  
a d v a n t a g e o u s  to w o r k  o u t  s o m e  f o r m  of f r a m e w o r k  w h i c h



e n c o m p a s s e s  b a r r i e r s  to m e r g e r s .  C o o p e r s  a n d  L y b r a n d  t o o k  
t h i s  v i e w ,  a r g u i n g  "A s  a s t a r t i n g  p o i n t  f o r  c o n s i d e r i n g  
h o w  to r e m o v e  b a r r i e r s  to t a k e o v e r s ,  w e  s u g g e s t  t h a t  t h e  
b a r r i e r s  be g r o u p e d  u n d e r  s o m e  u n i f y i n g  c o n c e p t s . "  T h e y  
s u g g e s t e d  t h e  f o l l o w i n g  c o n c e p t s :

a) s h a r e h o l d e r s  r i g h t s  of c o n t r o l  in q u o t e d
c o m p a n i e s ;  b) ’ s h a r e h o l d e r  v a l u e ’ , w h e t h e r  as
d i r e c t  i n v e s t o r s  or t h r o u g h  i n s t i t u t i o n s ,  to b e  th e  
r i g h t  of i n v e s t o r s ;  c) f u l l  a n d  f r e e  d i s c l o s u r e  of 
o w n e r s h i p ,  w i t h o u t  t h e  i n t e r v e n t i o n  of m a n a g e m e n t ;
d) r e a d y  a c c e s s  to r e l i a b l e  a n d  t i m e l y  i n f o r m a t i o n ;
e) e q u a l  t r e a t m e n t  u n d e r  l e g a l  or a n t i t r u s t  
p r o c e d u r e s ;6 0

A f u r t h e r  s u g g e s t i o n  is to e n a c t  l e g i s l a t i o n  to 
p r e v e n t  t h e  f o r m a t i o n  of n e w  t e c h n i c a l  b a r r i e r s .  It w i l l  
b e  a r g u e d  l a t e r  t h a t  g l o b a l  e c o n o m i c  f o r c e s  a r e
b e g i n n i n g  to a f f e c t  s t r u c t u r a l  b a r r i e r s .  B u s i n e s s e s  a r e  
a d a p t i n g  to s u c h  f o r c e s  m o r e  q u i c k l y  t h a n  a r e  M e m b e r  
S t a t e s .  If so, it w o u l d  be a n  o p p o r t u n e  m o m e n t  f o r  t h e  
C o m m u n  i t y  to e n s u r e  t h a t  l e g i s l a t i o n  w a s  e n a c t e d  to
p r e v e n t  M e m b e r  S t a t e s  f r o m  a t t e m p t i n g  to  r e t a r d  its
t r a n s f o r m a t i o n  b y  e r e c t i n g  n e w  t e c h n i c a l  b a r r i e r s  to
r e p l a c e  t h e  s t r u c t u r a l  o n e s .

F i n a l l y ,  it w o u l d  b e  a d v a n t a g e o u s  to p e r s e v e r e  w i t h  
t h e  i d e a  of t h e  E u r o p e a n  C o m p a n y . 61 F o r  o v e r  t w o  d e c a d e s  
t h e  C o m m i s s i o n  h a s  b e e n  a t t e m p t i n g  to e s t a b l i s h  a n e w  
c o r p o r a t e  v e h i c l e  - a E u r o p e a n  C o m p a n y ,  or S o c i e t a s
E u r o p e a , CSE). T h e  C o m m i s s i o n  h a s  s t a t e d  t h a t  t h e  S E  is 
d e s i g n e d  to e n a b l e  f i r m s  g o v e r n e d  b y  t h e i r  n a t i o n a l  l a w s 
to c h o o s e  a s t r u c t u r e  fo r  c o o p e r a t i o n  a n d  r e s t r u c t u r i n g  
m o r e  s u i t e d  to t h e  s i n g l e  m a r k e t .  T h e  E u r o p e a n  C o m p a n y  
S t a t u t e  o f f e r s  t h e m  a n  o p t i o n a l  s t r u c t u r e  b a s e d  o n  
C o m m u n i t y  law a n d  i n d e p e n d e n t  of n a t i o n a l  laws, in so



f a r  a s  t h e s e  h a v e  n o t  b e e n  h a r m o n i s e d . 62 In p a r t i c u l a r ,  
as B e r w i n  s t a t e d ,  " T h e  i n t e n d e d  r o l e  of t h e  S E  is to
f a c i l i t a t e  c r o s s - b o r d e r  c o - o p e r a t i o n  b y  m e a n s  of l a r g e  
s c a l e  m e r g e r s  a n d  a s s o c i a t i o n s  . . . " 6 3

T h e  S E  is a p o t e n t i a l l y  u s e f u l  v e h i c l e  in a i d i n g  
c r o s s - b o r d e r  m e r g e r s ,  as  it w o u l d  c u t  t h r o u g h  th e  
p r o b l e m s  of d i f f e r i n g  n a t i o n a l  r e q u i r e m e n t s .  B o t h  D i n e  
a n d  V a n  H u l l e  t h o u g h t  t h a t  t h e  S E  c o u l d  a i d  E u r o p e a n  
i n d u s t r y .  D i n e  w r o t e ,  " I t  w o u l d  seem' t h a t  t h e  b u s i n e s s  
c o m m u n i t y  of E u r o p e  w o u l d  g r e a t l y  b e n e f i t  f r o m  the 
a v a i l a b i l i t y  of a E u r o p e a n  C o m p a n y  S t a t u t e  . . . ” 64 V a n  
H u l l e  s a i d ,  "I b e l i e v e  t h a t  t h e  p o s s i b i l i t y  to  s e t  u p
c o m p a n i e s  s u b j e c t  to E u r o p e a n  R e g u l a t i o n  r e m a i n s  a
c h a l l e n g i n g  i d e a  w h i c h  c o u l d  do  a w a y  w i t h  a lot of
p s y c h o l o g i c a l  p r o b l e m s  l i n k e d  to t h e  u n a v o i d a b l e  
n a t i o n a l i t y  of a  c o m p a n y . " 65

H o w e v e r ,  t h e  p r o j e c t  h a s  p r o b l e m  a r e a s .  D i n e  a n d  V a n  
H u l l e  b o t h  v o i c e d  r e s e r v a t i o n s  r e l a t i n g  to t h e  p r e c i s e  
c o n t e n t  of t h e  s t a t u t e .  T h e y  f e l t  t h a t  a m i n i m a l i s t  
a p p r o a c h  r a t h e r  t h a n  t h e  m a x i m a l i s t  i d e a s  of t h e  
C o m m i s s i o n  w a s  w h a t  w a s  n e e d e d . 66 F u r t h e r ,  t h e  p r o p o s e d  
t a x  t r e a t m e n t  h a s  n o t  y e t  b e e n  a g r e e d .  F o r  all t h e s e  
r e a s o n s  n e i t h e r  M e m b e r  S t a t e s  n o r  i n d u s t r y  h a s  a s  y e t  
s h o w n  m u c h  i n t e r e s t  in, or e n t h u s i a s m  for, t h e  SE, 
M a i t 1a n d - W a 1k e r , w r i t i n g  in 1991, s t a t e d ,  " I n  i t s  p r e s e n t  
f o r m ,  t h e r e  m u s t  be  s o m e  d o u b t  a s  to w h e t h e r  t h e  S E  w i l l  
h a v e  a n y  a t t r a c t i o n  f o r  b u s i n e s s  as  a c h o i c e  of c o r p o r a t e  
v e h i c l e . " 67

As  s t a t e d  a b o v e ,  t h e r e  is, a t  p r e s e n t ,  n o  c o m p l e t e  
s o l u t i o n  to t h e  p r o b l e m s  of t h e  level p l a y i n g  f i e l d .  N o r  
w i l l  t h e  p r o b l e m  b e  s o l v e d  in t h e  n e a r  f u t u r e .  At b e s t ,  
C o m m u n i t y  a c t i o n  c o u p l e d  w i t h  g l o b a l  e c o n o m i c  f o r c e s  h a s



b e g u n ,  a n d  is c o n t i n u i n g ,  t h e  p r o c e s s  of e r o s i o n  of 
b a r r i e r s .  It m a y  t h e r e f o r e  be a s k e d  w h e t h e r  or n o t  t h e  
c u r r e n t  si t u a t  i o n  is i n t o l e r a b l e  to  f i r m s  s e e k i n g  to
m e r g e  a c r o s s  C o m m u n i t y  b o r d e r s  a n d  to M e m b e r  S t a t e s  w h i c h  
h a v e  a n  o p e n  m a r k e t .

D e s p i t e  t h e  legal a n d  c u l t u r a l  o b s t a c l e s ,  c a n  th e  
b a r r i e r s  to c r o s s - b o r d e r  m e r g e r  b e  o v e r c o m e  in p r a c t i c e ?  
T h e  a n s w e r ,  in m a n y  c a s e s ,  is y e s ,  s u r p r i s i n g  t h o u g h  t h i s  
m i g h t  s e e m  in v i e w  of t h e  n u m b e r  of o b s t a c l e s  w h i c h  h a v e  
b e e n  o u t l i n e d .  T h e r e  is s u f f i c i e n t  s t a t i s t i c a l  e v i d e n c e  
to s u p p o r t  t h e  a s s e r t i o n . 68

G i v e n  t h e  u r g e  to m e r g e  f e l t  b y  m a n y  f i r m s  a n d  the 
l a c k  of s u c c e s s  of E C  l e g i s l a t i o n  in l e v e l l i n g  t h e
b a r r i e r s  it is of i n t e r e s t  to d i s c o v e r  h o w  f i r m s  t h a t  
h a v e  s u c c e e d e d  in b r e a c h i n g  t h e  b a r r i e r s  h a v e  d o n e  so. To  
a l a r g e  e x t e n t ,  t h e  a t t a i n m e n t  of its a i m  is a c h i e v e d
m o s t  o f t e n  b y  t h e  f i r m  t h a t  m a k e s  t h e  b e s t  u s e  of its
h u m a n  p o t e n t i a l .  E x e r c i s e  b y  t h e  m a n a g e m e n t  of t h e  f i r m  
of q u a l i t i e s  s u c h  as  t o l e r a n c e ,  p e r s i s t e n c e ,  a n d  a 
w i l l i n g n e s s  to u n d e r s t a n d  a n d  a d a p t  to c i r c u m s t a n c e s  
p l a y s  a m a j o r  p a r t  in e n s u r i n g  t h e  c o m p l e t i o n  of a 
m e r g e r . 69

A l s o  of i m p o r t a n c e  is t h e  u t i l i s a t i o n  of e x p e r t  
a s s i s t a n c e .  A n a l y s i s  of t h e  t h e o r y  of c r o s s - b o r d e r  
m e r g e r ,  c o u p l e d  w i t h  a s t u d y  of a c t u a l  m e r g e r  c a s e s ,  h a s  
s h o w n  t h e  n e e d  to e m p l o y  local e x p e r t s  a t  a l l  s t a g e s  of 
t h e  m e r g e r  p r o c e s s .  A n  i m p o r t a n t  p r o v i s o ,  h o w e v e r ,  is 
t h a t  t h e  f i r m  r e t a i n  u n w a v e r i n g  o v e r a l l  c o n t r o l  of t h e  
m e r g e r  p r o c e s s .  H i l l  S a m u e l  c a u t i o n e d  " O u t s i d e  a d v i s o r s  
c o m p l e m e n t  t h e  c o m p a n y ’ s o w n  d e l i b e r a t i o n s :  t h e y  a r e  n o t
a  s u b s t i t u t e  fo r  the m .  T h e  c o m p a n y  i t s e l f  h a s  a t  all 
t i m e s  to b e  in t h e  d r i v i n g  s e a t  . . . " 70



C o n e  1 u s  i o n s . T h e  h a r m o n i s a t i o n  of c o m p a n y  law fo r  
t h e  s p e c i f i c  p u r p o s e  of l e v e l l i n g  t h e  p l a y i n g  f i e l d  is a 
m a j o r  u n d e r t a k i n g .  F u r t h e r ,  its i m p o r t a n c e  c a n n o t  be 
q u e s t i o n e d .  N o r ,  d e s p i t e  v a r i o u s  c a v i l s ,  c a n  t h e  level of 
c o m m i t m e n t  of t h e  C o m m i s s i o n  fo r  t h i s  t a s k  b e  c h a l l e n g e d .  
In p a r t i c u l a r ,  r e c e n t  h i s t o r y  g i v e s  r i s e  to t h e  o p i n i o n  
t h a t ,  w i t h  s t r o n g  e n c o u r a g e m e n t  f r o m  t h e  U n i t e d  K i n g d o m ,  
t h e  C o m m i s s i o n  w i l l  b e  a c c e l e r a t i n g  its e f f o r t s  to 
i d e n t i f y  t h e  b a r r i e r s  m o r e  a c c u r a t e l y  a n d  to l e v e l  t h e m .

H o w e v e r ,  t h e  C o m m i s s i o n ’ s a c t u a l  a p p r o a c h  to 
t a c k l i n g  t h e  p r o b l e m  of t h e  level p l a y i n g  f i e l d  is 
q u e s t i o n a b l e .  T h e r e  is n o t h i n g  w r o n g  w i t h  t h e  b a s i c  i d e a s  
of m o b i l i t y ,  f a i r  c o m p e t i t i o n ,  t r a n s p a r e n c y  a n d  
r e s p o n s i b i l i t y  a s  s u c h .  N o n e t h e l e s s ,  t h e r e  h a s  b e e n  
c r i t i c i s m  t h a t  t h e  C o m m u n i t y  is u s i n g  c o m p a n y  law 
d i r e c t i v e s ,  b o t h  a d o p t e d  a n d  p r o p o s e d ,  a s  a f o r m  of 
s o c i a l  e n g i n e e r i n g ,  e s p e c i a l l y  u n d e r  t h e  r e s p o n s i b i l i t y  
d o c t r i n e .  F o r  e x a m p l e ,  e v e n  t h e  U K  f i n d s  m a n y  p r o p o s a l s  
a l m o s t  u n a c c e p t a b l e ,  t h e  F i f t h  D i r e c t i v e  a n d  t h e  
T h i r t e e n t h  D i r e c t i v e  b e i n g  t w o  s u c h  i n s t a n c e s . 71 T h e  
F i f t h  D i r e c t i v e  c o n c e r n s  t h e  s t r u c t u r e  a n d  m a n a g e m e n t  of 
P u b l i c  L i m i t e d  C o m p a n i e s  w h i l e  t h e  T h i r t e e n t h  D i r e c t i v e  
la y s  d o w n  m i n i m u m  r e q u i r e m e n t s  for t h e  c o n d u c t  of 
t a k e o v e r  b i d s . 72 N o r  is t h e  f a c t  t h a t  a d o p t e d  C o m m u n i t y  
d i r e c t i v e s  a r e  r e s u l t i n g  in a m a s s i v e  i n c r e a s e  in t h e  
c o m p a n y  law of m o s t  M e m b e r  S t a t e s ’ a w e l c o m e  b y - p r o d u c t  of 
h a r m o n i s a t i o n . 7 3

T h e r e f o r e ,  g i v e n  t h e  p r o b l e m s  e n c o u n t e r e d  b y  t h e  
h a r m o n i s a t i o n  p r o g r a m m e  to d a t e ,  e v e n  t h i s  r e n e w e d  
e f f o r t  is u n l i k e l y  to s u c c e e d  in l e v e l l i n g  t h e  p l a y i n g  
f i e l d .  W h i l e ,  of c o u r s e ,  t h e  p r o b l e m  of o v e r c o m i n g  t h e  
b a r r i e r s  is o n e  t h a t  g o e s  b e y o n d  a l e g i s l a t i v e  s o l u t i o n ,



it is s t i l l  of i m p o r t a n c e  t h a t  t h e  l e g i s l a t i v e  e f f o r t  be 
p r o p e r l y  m a n a g e d  so a s  to a c c o m p l i s h  w h a t  it c a n  in t h i s  
m a j o r  f i e l d  of law. W h e t h e r  t h e  C o m m i s s i o n  w i l l  s u c c e e d  
in m a k i n g  t h e  m a s s i v e  e f f o r t  to g e t  t h e  l e g i s l a t i o n  
r i g h t ,  so to s p e a k ,  is p r o b l e m a t i c .

F u r t h e r ,  t h e  C o m m i s s i o n  m a y  h a v e  a f a l s e l y  
o p t i m i s t i c  v i e w  a s  r e g a r d s  t h e  u r g e n c y  of o v e r c o m i n g  th e  
h u r d l e s  p r e s e n t  in M e m b e r  S t a t e s ,  d u e  to t h e  s o m e w h a t  
p a r a d o  x i c a 1 f a c t  t h a t , to s o m e  e x t e n t ,  b u s i  n e s  s i s 
s u c c e s s f u l l y  b r e a c h i n g  t h e  b a r r i e r s  in p r a c t i c e . 74 T h i s ,  
h o w e v e r ,  s h o u l d  n o t  b l i n d  t h e  C o m m i s s i o n  to t h e  n e e d  for 
a s p e e d y  a s  w e l l  a s  a c o r r e c t  l e g i s l a t i v e  r e s p o n s e  to the 
c h a l l e n g e .  E n c o u r a g e m e n t  of c r o s s - b o r d e r  m e r g e r s  is a k e y  
f e a t u r e  of 1 9 9 2 .  C o m m i s s i o n  l e g i s l a t i v e  p r a c t i c e  is s t i l l  
a l o n g  w a y  f r o m  a c h i e v i n g  t h i s  w h i l e  1 9 9 2  is c o m i n g  e v e r  
n e a r e r .

Global economic forces

W h i l s t  t h e  p o s i t i v e  a t t e m p t  to l e v e l  t h e  b a r r i e r s  by 
d i n t  of l e g i s l a t i v e  a c t i o n  h a s  h a d  o n l y  l i m i t e d  s u c c e s s ,  
th e  p r o b l e m  o u g h t  n o t  to b e  r e g a r d e d  a s  p e r e n n i a l ;  t h e r e  
is, in f a c t ,  a  s o l u t i o n .  T h e  a n s w e r  is to c o m b i n e  
a c t i v i t y  a n d  p a s s i v i t y :  to l e g i s l a t e  w h i l e ,  a t  t h e  s a m e
time, a l l o w i n g  t h e  p l a y  of g l o b a l  e c o n o m i c  f o r c e s  to h a v e  
a n  e f f e c t  u p o n  c u l t u r a l  v a l u e s  w i t h i n  M e m b e r  S t a t e s .

T h a t  l e g i s l a t i o n  a n d  g l o b a l  e c o n o m i c  f o r c e s  a r e  t h e  
p r i m a r y  m e a n s  b y  w h i c h  b a r r i e r s  m a y  be b r o u g h t  d o w n  w a s  
n o t e d  b y  W o o l c o c k ,  w h o  w r o t e :  " A  l e v e l  p l a y i n g  f i e l d  c a n
be c r e a t e d  in o n e  of t w o  w a y s :  e i t h e r  t h r o u g h  t h e  i m p a c t  
of m a r k e t  f o r c e s ;  or, t h r o u g h  r e g u l a t i o n  a t  a n  E C  
l e v e l . ” 73 It is s u g g e s t e d ,  h o w e v e r ,  t h a t  W o o l c o c k  w a s  
m i s t a k e n  o n  t w o  c r u c i a l  p o i n t s .



F i r s t ,  W o o l c o c k  b e l i e v e d  t h a t  t h e  lev e l  p l a y i n g  
f i e l d  c o u l d  b e  a c h i e v e d ,  if a t  a l l ,  e i t h e r  by 
l e g i s l a t i o n  or b y  m a r k e t  f o r c e s .  T h e r e  s e e m s  n o  l o g i c a l  
r e a s o n  to i n s i s t  u p o n  t h i s  s e p a r a t i o n  b e t w e e n  t h e  two. 
G l o b a l  e c o n o m i c  f o r c e s  w i l l  n o t  d e s i s t  w h i l e  l e g i s l a t i v e  
a c t i o n  is t a k e n  b y  t h e  C o m m u n i t y .  In fac t ,  l e g i s l a t i o n  
a n d  m a r k e t  f o r c e s  c o m p l e m e n t  e a c h  o t h e r  in t h a t  t h e  
f o r m e r  a t t a c k s  legal a n d  t e c h n i c a l  o b s t a c l e s  w h i l e  t h e  
l a t t e r  e r o d e s  c u l t u r a l  o n e s .  It is o n l y  b y  a l l o w i n g  a 
c o m b i n a t i o n  of t h e s e  t w o  f o r c e s  t h a t  t h e  b a r r i e r s  m a y  be 
f u l l y  b r e a c h e d .

S e c o n d ,  W o o l c o c k  c o n s i d e r e d  t h a t  m a r k e t  f o r c e s  h a v e  
l i t t l e  p r o s p e c t  of p r o d u c i n g  c h a n g e s  t h a t  c o u l d  r e s u l t  in 
a l o w e r i n g  of b a r r i e r s .  H e  w r o t e  " B u t  so f a r  t h e  e v i d e n c e  
s u g g e s t s  t h a t  t h e  p r o s p e c t s  fo r  m a r k e t  f o r c e s  to p r o d u c e  
r a p i d  or s i g n i f i c a n t  c o n v e r g e n c e  of t h e  d i v e r s e  n a t i o n a l  
e n v i r o n m e n t s  f o r  t a k e o v e r  is n o t  g r e a t . " 76 H o w e v e r ,
g l o b a l  e c o n o m i c  f o r c e s  a r e  of g r e a t e r  p o w e r  t h a n  he 
a l l o w s  a n d  a r e  r a p i d l y  b r i n g i n g  a b o u t  d e f i n i t e  c h a n g e s  in 
b u s i n e s s  p r a c t i c e  in t h e  C o m m u n i t y .

T h e  a c t u a l  t i m i n g  a n d  p l a n n i n g  of t h e  s i n g l e  m a r k e t ,  
if n o t  t h e  c o n c e p t i o n ,  o w e s  a g r e a t  d e a l  to g l o b a l  
e c o n o m i c  f o r c e s .  If so, it s h o u l d  be a v a l i d  a s s u m p t i o n  
t h a t  g l o b a l  e c o n o m i c  f o r c e s  h a v e  b o t h  c o n s i d e r a b l e  p o w e r  
a n d  a w i d e s p r e a d  i n f l u e n c e  a n d  that, c o n s e q u e n t l y ,  t h e y  
c a n n o t  b e  d i s m i s s e d  l i g h t l y .

T h e  b u s i n e s s  c o m m u n i t y  b o t h  w i t h i n  a n d  o u t w i t h  t h e  
E C  is, in g e n e r a l ,  a w a r e  of a n d  r e s p o n s i v e  to, t h e
i n c r e a s i n g  c o m p e t i t i v e n e s s  i n v o l v e d .  G a r n e t t  n o t e d  t h a t , 
a s  r e g a r d s  t h e  U K  e n g i n e e r i n g  i n d u s t r y ,  " T h e  c h a l l e n g e  of
t h e  1 9 9 0 s  w i l l  be  to b u i l d  o n  t h e  c h a n g e s  of t h e  p a s t



d e c a d e  in a c l i m a t e  in w h i c h  c o m p e t i t i o n  - p a r t i c u l a r l y  
f r o m  a b r o a d  - w i l l  g r o w  m o r e  i n t e n s e . "  H e  a l s o  r e p o r t e d  
that, "... t h e  c h a n g e s  in B r i t a i n  h a v e  n o t  h a p p e n e d  in a 
v a c u u m .  M a n y  c o m p e t i t o r s  in E u r o p e  a n d  N o r t h  A m e r i c a  h a v e
b e c o m e  l e a n e r  a n d  m o r e  f o c u s e d  t h a n  t h e y  w e r e  . . . " 7 7
F u r t h e r ,  a s t u d y  b y  E r n s t  a n d  Y o u n g  c o n c e r n i n g  t h e  f o o d  
a n d  d r i n k s  i n d u s t r y  c o n c l u d e d ,  "... b o t h  r e t a i l e r s  a n d  
m a n u f a c t u r e r s  w o u l d  h a v e  to t a k e  a n  i n c r e a s i n g l y  g l o b a l  
vie w ,  l a y i n g  a s i d e  t r a d i t i  o n a 1 p a r o c h i a l  a t t i t u d e s .  T h e  
r e a l l y  b i g  o p p o r t u n i t i e s  of t h e  1 9 9 0 s  w e r e  l i k e l y  to be
E u r o p e a n  in s c a l e . " 78

If g l o b a l  e c o n o m i c  f o r c e s  a r e  a s  p o w e r f u l  a n d  as 
p e r v a s i v e  a s  s u g g e s t e d ,  t h e n  it is r e a s o n a b l e  to e x p e c t
t h e m  to h a v e  a n  e f f e c t  o n  m a n y  a r e a s  of life, i n c l u d i n g  
b u s i n e s s  c u l t u r e .  In p a r t i c u l a r ,  c h a n g e s  m i g h t  be
e x p e c t e d  in r e l a t i o n  to t h e  p r e j u d i c e  of b u s i n e s s e s  a n d
M e m b e r  S t a t e s  a g a i n s t  m e r g e r  b y  n a t i o n a l  f i r m s  w i t h i n  a
s t a t e  a n d  to t h e  d i s t a s t e  of t h e s e  p a r t i e s  fo r 
c r o s s - b o r d e r  m e r g e r  w i t h i n  t h e  C o m m u n i t y .

B i a s  a g a i n s t  m e r g e r  b e t w e e n  n a t i o n a l  f i r m s  w i t h i n  a 
s t a t e  is a l r e a d y  d e c r e a s i n g .  T h i s  f a c t ,  t h e  n e c e s s a r y
f i r s t  s t e p  in b r e a k i n g  d o w n  c u l t u r a l  b a r r i e r s  to c r o s s -
b o r d e r  m e r g e r ,  m a y  b e  i l l u s t r a t e d  b o t h  b y  s t a t i s t i c s  a n d  
b y  a s t u d y  of d i v e r s e  r e p o r t s  o n  i n d i v i d u a l  s t a t e s ,  b o t h  
n o n - E u r o p e a n  s t a t e s  a n d  C o m m u n i t y  M e m b e r  S t a t e s ,

W h i l e  s t a t i s t i c a l  e v i d e n c e ,  b y  its n a t u r e ,  c a n  n e v e r  
p r e s e n t  a t o t a l l y  a c c u r a t e  p i c t u r e ,  it c a n  s t i l l  be 
r e l i e d  u p o n  f o r  th e  p u r p o s e  of d i s c e r n i n g  a n y  r e c e n t  
t r e n d s  as  r e g a r d s  m e r g e r s  w i t h i n  s t a t e s .  In g e n e r a l  the 
t r e n d  t h r o u g h o u t  t h e  1 9 8 0 s  h a s  b e e n  of a s t r o n g  g r o w t h
in m e r g e r  w i t h i n  all O E C D  s t a t e s . 79 W i t h i n  t h e  s e c o n d
h a l f  of t h e  1 9 8 0 s  t h e r e  w a s  a n  a p p r e c i a b l e  i n c r e a s e  per
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y e a r  in d o m e s t i c  m e r g e r s  w i t h i n  E C  M e m b e r  S t a t e s . 80

A s  w e l l  a s  s t a t i s t i c a l  e v i d e n c e ,  i n f o r m a t i o n  m a y  be 
g a i n e d  f r o m  a  m o r e  g e n e r a l  e x a m  i n a t  i o n  of v a r i o u s  s t a t e s ,  
g l e a n e d  f r o m  e x a m i n a t i o n  of r e p o r t s  b y  c o m m e n t a t o r s .  F r o m  
t h i s  m e t h o d  t h e r e  e m e r g e s  a g r e a t e r  ’ f e e l ’ fo r  t h e  
p r e s e n t  t r e n d  t h a n  t h e  s t u d y  of s t a t i s t i c a l  e v i d e n c e  
a l o n e  m a y  p r o v i d e .  F u r t h e r ,  s t a t i s t i c a l  i n f o r m a t i o n  m a y  
b e  l a c k i n g  in s t a t e s  s u c h  as  J a p a n ,  w h e r e  t h e  F a i r  T r a d e  
C o m m i s s i o n  r e c o r d s  o n l y  a c q u i s i t i o n s  of J a p a n e s e  f i r m s  b y  
f o r e i g n  f i r m s . 81

E x a m  i n a t  i o n  of d i v e r s e  r e p o r t s  o n  s t a t e s  s h o w s  
e v i d e n c e  of a  c h a n g e  in a t t i t u d e  t o w a r d s  m e r g e r s .  P e r h a p s  
t h e  m o s t  s t r i k i n g  i l l u s t r a t i o n  of t h i s ,  a s  r e g a r d s  
n o n - E u r o p e a n  s t a t e s ,  is t h e  J a p a n e s e  m a r k e t .  F e a r n l e y ,  
R u s s e  1 1 - W a 1 1 i n g  a n d  W y n n ,  w r i t i n g  in e a r l y  198 8 ,  s h o w e d  
t h a t  J a p a n e s e  b u s i n e s s  e q u a t e d  m e r g e r ,  e v e n  b e t w e e n  
J a p a n e s e  f i r m s ,  w i t h  c o r p o r a t e  f a i l u r e .  Yet, l e s s  t h a n  
t w o  y e a r s  l a t e r ,  P e 1 1 - I I d e r t o n  s t a t e d  t h a t ,  ". . . 
c o r p o r a t e  J a p a n  is n o w  g r i p p e d  b y  CM A3 m a n i a . "  He 
c o n c l u d e d  t h a t  "... CM & A3 is s t a r t i n g  to t a k e  r o o t  in 
t h e  h o m e  m a r k e t  w h e r e a s  u n t i l  n o w  it h a s  b e e n  k e p t  v e r y  
m u c h  f o r  e x p o r t  o n l y . " 82

T h i s  is n o t  to say, h o w e v e r ,  t h a t  g l o b a l  e c o n o m i c  
f o r c e s  a r e  of s u c h  r e c e n t  o r i g i n .  M I T I  h a d  r e a l i s e d  t h e  
n e e d  f o r  m e r g e r s  w i t h i n  J a p a n  s o m e  y e a r s  e a r l i e r .  Fo r  
e x a m p l e ,  W a g s t y l  r e p o r t e d  that, w i t h i n  t h e  J a p a n e s e  m o t o r  
i n d u s t r y ,  " C o m p a n i e s  h a v e  fo r  y e a r s  r e s i s t e d  a t t e m p t s  by 
t h e  M i n i s t r y  of T r a d e  a n d  I n t e r n a t i o n a l  I n d u s t r y  to 
e n c o u r a g e  o u t r i g h t  m e r g e r s ,  . . . " 8 3 O n l y  a s  t h e  e f f e c t s  of 
g l o b a l  e c o n o m i c  f o r c e s  h a v e  b e c o m e  m o r e  a p p a r e n t ,  h a v e  
J a p a n e s e  f i r m s  b e e n  c o n s t r a i n e d  to c o n s i d e r  t a k i n g  a c t i o n  
at h o m e .  T h u s ,  e c o n o m i c  a c t i o n s  w i t h i n  t h e  U n i t e d  S t a t e s
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a n d  t h e  E C  ha.ve n e c e s s i t a t e d  i n d u s t r i a l  r e s t r u c t u r i n g  
w i t h i n  J a p a n  i t s e l f .

S o m e  of t h e  M e m b e r  S t a t e s  w i t h i n  t h e  C o m m u n i t y  t h a t  
s e e  m e r g e r  as a s o m e w h a t  a b n o r m a l  p r a c t i c e  a r e  a l s o  b e i n g  
p r e s s u r i s e d  b y  e x t e r n a l  f o r c e s  i n t o  a c c e p t i n g  i n t e r n a l  
m e r g e r  a s  a n  i n c r e a s i n g l y  c o m m o n  p a r t  of b u s i n e s s .  
C l i f f o r d  C h a n c e  e x p e c t e d  s u c h  a s i t u a t i o n  to a r i s e .  T h e y  
w r o t e  in 1989, "... all t h e  p r e d i c t i o n s  of i n c r e a s e d
t a k e o v e r  a c t i v i t y  in E u r o p e  h a v e  c o m e  t r u e .  W e  h a v e  s e e n  
s i g n i f i c a n t  h o s t i l e  t a k e o v e r  a c t i v i t y  in B e l g i u m ,  F r a n c e ,  
S p a i n  a n d  I t a l y  . . . ,,B4 W o o l d r i d g e  s t a t e d  in 1 9 9 1  t h a t ,  
"... t a k e - o v e r  b i d s  a r e  b e c o m i n g  i n c r e a s i n g l y  i m p o r t a n t  
in o t h e r  M e m b e r  S t a t e s  (as w e l l  a s  in t h e  U K ) ,  
p a r t i c u l a r l y  in F r a n c e . " 88 A m o n g  o t h e r  e x a m p l e s  a r e  
r e c e n t  b u s i n e s s  d e a l s  in G e r m a n y  a n d  I t a l y . 86

C l i f f o r d  C h a n c e  n o t e d  t h a t ,  " T a k e o v e r s  in t h e
c l a s s i c a l  s e n s e  h a v e  n o t  in a n y  w a y  b e e n  a s i g n i f i c a n t  
p a r t  of s e c u r i t i e s  a c t i v i t y  in G e r m a n y , " 87 Y e t ,  in w h a t  
t h e  G e r m a n  M i n i s t e r  of E c o n o m i c s ,  H e l m u t  H a u s e m a n n ,  
c h a r a c t e r i s e d  a s  "... t h e  m o s t  i m p o r t a n t  c o m p e t i t i o n  
d e c i s i o n  of t h e  d e c a d e , "  D a i m l e r  B e n z  w e r e  p e r m i t t e d  to
t a k e  o v e r  M e s s e r s c h m i t t - B o I k o w - B 1 o hm. 88 T h e  t a k e o v e r  w a s  
a p p r o v e d  b y  t h e  g o v e r n m e n t  a g a i n s t  t h e  a d v i c e  of t h e  
F e d e r a l  C a r t e l  O f f i c e .  T h a t  t h e  v e t o  of t h e  p o w e r f u l  a n d  
i n f l u e n t i a l  F e d e r a l  C a r t e l  O f f i c e  w a s  o v e r r i d d e n  is a n
i l l u s t r a t i o n  of h o w  e c o n o m i c  p r e s s u r e s  m a y  t a k e  
p r e c e d e n c e  o v e r  e s t a b l i s h e d  b u s i n e s s  c o n v e n t i o n s  and.
v i e w s  o n  t h e  n a t u r e  of c o m p e t i t i o n . 89

As r e g a r d s  I t a l i a n  b u s i n e s s  p r a c t i c e ,  t a k e o v e r  b i d s  
w e r e  n o r m a l l y  i n f r e q u e n t . 90 H o w e v e r ,  G i l b e r t  r e p o r t e d
t h a t  I t a l y  w a s  e x p e r i e n c i n g  a m e r g e r  w a v e .  T h e  r e a s o n s
w e r e  t h a t ,  "- c o n c e r n  w i t h  s i z e  w a s  s p r e a d i n g  t h r o u g h



Italy."91

T h e r e  is t h u s  s u f f i c i e n t  e v i d e n c e  to c l a i m  t h a t , 
u n d e r  t h e  i n f l u e n c e  of g l o b a l  e c o n o m i c  f o r c e s ,  s e v e r a l  
M e m b e r  S t a t e s  a n d  t h e i r  f i r m s  a r e  c h a n g i n g  t h e i r  
a t t i t u d e s  t o w a r d s  m e r g e r .  T h u s ,  a l t e r a t i o n  of
p e r c e p t i o n s  o n  t h e  p a r t  of a g r o w i n g  p a r t  of t h e  EC 
b u s i n e s s  s e c t o r ,  h a s  r e s u l t e d  in t h e  b r e a c h  of a m a j o r  
c u l t u r a l  b a r r i e r  to c r o s s - b o r d e r  m e r g e r  w i t h i n  t h e  
C o m m u n  i t y .

T h e s e  s a m e  f o r c e s  h a v e  t h u s  a l s o  h e l p e d  C o m m u n i t y  
M e m b e r  S t a t e s  a n d  b u s i n e s s e s  t a k e  t h e  n e x t  l o g i c a l  s t e p ,  
w h i c h  is t h e  r e c o g n i t i o n  of c r o s s - b o r d e r  m e r g e r s  w i t h i n  
t h e  C o m m u n i t y  a s  a p e r m i s s i b l e  b u s i n e s s  p r a c t i c e .  T h i s  
c l a i m  is b o r n e  o u t  b y  s t a t i s t i c a 1 e v i d e n c e .  F r o m  t h e  
m i d - 1 9 8 0 s  o n  t h e r e  h a s  b e e n  a n  a p p r e c i a b l e  i n c r e a s e  in 
c r o s s - b o r d e r  m e r g e r s  w i t h i n  t h e  E C . 92

F u r t h e r ,  t h e r e  is r e a s o n  to s u p p o s e  t h a t ,  as 1 9 9 2  
a p p r o a c h e s ,  a n d  t h e  p o w e r  of g l o b a l  e c o n o m i c  f o r c e s  
i n c r e a s e s ,  c r o s s - b o r d e r  m e r g e r s  m a y  a c c e l e r a t e .  W o o l c o c k  
s t a t e d ,  "A m o r e  d e t a i l e d  l o o k  a t  r e c e n t  d e v e l o p m e n t s  in 
s o m e  i n d i v i d u a l  c o u n t r i e s  s u g g e s t s  t h e r e  w a s  a m a r k e d  
i n c r e a s e  in c r o s s - b o r d e r  m e r g e r s  w i t h i n  t h e  E C  in 1988.
. . . T h e  1 9 8 8  i n c r e a s e  . . . c o i n c i d e s  w i t h  t h e  p e r i o d  w h e n  
1 9 9 2  b e c a m e  a  c r e d i b l e  t a r g e t . " 93

G l o b a l  e c o n o m i c  f o r c e s  d o  n o t . e n d  a t  E u r o p e .  T h e  
C o m m u n i t y  a n d  i n d i v i d u a l  M e m b e r  S t a t e s  m u s t  a l s o  a d o p t  a 
p o s i t i o n  o n  c r o s s - b o r d e r  m e r g e r s  w i t h  n o n - E C  f i r m s .  T h a t  
is, t h e y  h a v e  to d e c i d e  w h a t  is t h e i r  s t a n c e  o n  n o n - E C  
i n v e s t m e n t ,  b y  w a y  of m e r g e r ,  w i t h i n  t h e  C o m m u n i t y .

F o r  t h e  E C  to a d o p t  a n y  s t a n c e ,  h o w e v e r ,  i m p l i e s
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t h a t  t h i s  m u s t  b e  t h e  p o l i c y  of al l  or m o s t  M e m b e r  
S t a t e s ,  s i n c e  t h e s e  r e t a i n  c o n s i d e r a b l e  n a t i o n a l  p o w e r s  
in r e l a t i o n  to t h e  e r e c t i o n  of b a r r i e r s  to n o n - E C  
i n v e s t m e n t .  T h u s ,  t h e  o u t l o o k  of b o t h  t h e  C o m m u n i t y  a n d  
t h e  M e m b e r  S t a t e s  m u s t  be c o n s i d e r e d .  T h e  p o s i t i o n  of t h e  
M e m b e r  S t a t e s  o u g h t  to b e  c o n s i d e r e d  b e f o r e  t h a t  of t h e  
C o m m u n i t y ,  b e c a u s e  of t h e  f r e e d o m  t h e y  e n j o y  in t h i s  
r e g a r d .

It is t h e r e f o r e  r e l e v a n t  to c o n s i d e r  w h e t h e r  a 
p o l i c y  of o p e n n e s s  is in t h e  i n t e r e s t s  of i n d i v i d u a l
M e m b e r  S t a t e s ?  If f i r m s  w i t h i n  t h e m  s e e k  m e r g e r  w i t h
f i r m s  o u t w i t h  t h e  E C  o n  a l a r g e  s c a l e ,  t h e n  it s e e m s
s o m e w h a t  u n p r i n c i p l e d  fo r  t h a t  s t a t e  to p u t  u p  b a r r i e r s  
to n o n - E C  i n v e s t m e n t .  A f i r m  i n v e s t i n g  f r o m  o u t w i t h  t h e  
E C  w o u l d  w i s h  t h e  p r o c e s s  to b e  a s  f r e e  f r o m  r e s t r i c t i o n s
of all k i n d s ,  a n d  e s p e c i a l l y  f r o m  s t a t e  b a r r i e r s ,  as
p o s s i b l e . 94 T h o u g h  it is, of c o u r s e ,  n o t  a leg a l
p r i n c i p l e ,  t h e  c r e e d  of ’d o  u n t o  o t h e r s  a s  y o u  w o u l d  h a v e  
t h e m  d o  u n t o  y o u ’ m a y  be  a s o u n d  f o r m u l a  fo r  M e m b e r  
S t a t e s  to a d h e r e  to if t h e y  w o u l d  w i s h  to i n v e s t  a b r o a d .

O p p o r t u n i t i e s  f o r  E C  f i r m s  to m e r g e  w i t h  n o n - E C  
f i r m s  a r e  e v e r - i n c r e a s i n g .  T h e  o p e n i n g  u p  of t h e  e a s t e r n  
E u r o p e a n  m a r k e t s  d u e  to p o l i t i c a l  c h a n g e s  h a s  c r e a t e d  n e w  
m e r g e r  p o s s i b i l i t i e s  for E C  f i r m s . 95 F u r t h e r ,  t h e r e  a r e  
v a l u a b l e  m a r k e t s  in E a s t  A s i a ,  t h e  f a s t e s t  c o m m e r c i a l  
g r o w i n g  r e g i o n  o n  e a r t h . 96 M e r g e r  c o u l d  h e l p  E C  f i r m s  to 
g a i n  a f o o t h o l d  in t h e s e  p o t e n t i a l l y  l u c r a t i v e  m a r k e t s ,  
b e f o r e  t h e y  a r e  c o m p l e t e l y  d o m i n a t e d  b y  J a p a n e s e  f i r m s .  
As W a g s t y l  n o t e d  " J a p a n e s e  b u s i n e s s m e n  a r e  s e i z i n g
o p p o r t u n i t i e s  w h i c h  m a n y  of t h e i r  w e s t e r n  r i v a l s  a r e  
f a i l i n g  to g r a s p . " 97

A p a r t  f r o m  t h e s e  r e l a t i v e l y  n e w  m a r k e t s ,  t h e r e  a r e



m o r e  t r a d i t i o n a l  s p h e r e s  of c o m m e r c e .  T h e  U n i t e d  S t a t e s  
is, a n d  c o n t i n u e s  to be, a m a j o r  area. of e c o n o m i c  
i n v e s t m e n t  f o r  E C  f i r m s  b y  w a y  of m e r g e r .  F u r t h e r ,  m a n y  
E C  f i r m s  h a v e  l o n g - s t a n d i n g  l i n k s  w i t h  c o u n t r i e s  w h i c h ,  
f o r m e r l y ,  w e r e  p a r t  of t h e  e m p i r e ,  or w i t h i n  t h e  r a n g e  of 
i n f l u e n c e ,  of t h e i r  s t a t e .  E C  f i r m s  c a n  be e x p e c t e d  to 
c o n t i n u e  to i n v e s t  in t h e s e  t e r r i t o r i e s .

As w e l l  a s  o u t w a r d  i n v e s t m e n t  t h e  p r o s  a n d  c o n s  of 
a l l o w i n g  f o r e i g n  i n v e s t m e n t  i n t o  a M e m b e r  S t a t e  m u s t  b e  
c o n s i d e r e d .  T h e  M e m b e r  S t a t e  t h a t  h a s  t h e  m o s t  o p e n  
m a r k e t ,  a nd, c o n s e q u e n t l y ,  t h e  g r e a t e s t  e x p e r i e n c e  of 
a l l o w i n g  f o r e i g n  i n v e s t m e n t ,  is t h e  UK, As de J o n q u i e r e s  
n o t e d  in 198 9 ,  " T h e  U K  w a s  b y  f a r  t h e  m o s t  p o p u l a r
w e s t e r n  E u r o p e a n  t a r g e t  c o u n t r y  f o r  f o r e i g n  a c q u i s i t i o n s  
. . . " 9 8  T h e r e  h a s  b e e n  a m p l e  t i m e  f o r  U K  i n d u s t r y  a n d  
g o v e r n m e n t  to  a s s e s s  t h e  r e s u l t s ,  b o t h  g o o d  a n d  ill, of 
its p o l i c y .  Its o p e n  p o s t u r e ,  h o w e v e r ,  is s t i l l  s t r o n g l y  
s u p p o r t e d  b y  b o t h  t h e  g o v e r n m e n t  a n d  t h e  C B I .

In 1988, L o r d  Y o u n g  m a d e  a  s p e e c h  o n  m e r g e r  p o l i c y .  
H e  n o t e d  t h a t ,  o v e r  t h e  l a s t  d e c a d e ,  n e a r l y  5 0 0  b i d s  b y  
f o r e i g n  f i r m s  h a d  b e e n  c l e a r e d  b y  t h e  U K  a u t h o r i t i e s .  H e  
s t a t e d ,  " T h e  n a t i o n a l i t y  of t h e  b i d d e r  is n o t  in i t s e l f  a 
f a c t o r  in m e r g e r s  p o l i c y .  ... T h e  G o v e r n m e n t s  a p p r o a c h  to 
i n v e s t m e n t  f r o m  o v e r s e a s  in t h e  U K  e c o n o m y  is to w e l c o m e  
it, a n d  to e n c o u r a g e  t h e  f r e e  f l o w  of i n v e s t m e n t  b o t h  
i n w a r d  a n d  o u t w a r d . " 99 In 198 9 ,  B a n h a m  s t a t e d  that, "... 
p r o t e c t i o n i s m  w o u l d  n o t  s e r v e  t h e  U K ’ s i n t e r e s t :  a n  
a c t i v e  m a r k e t  for t h e  c o n t r o l  of c o r p o r a t e  a s s e t s  
p r o m o t e s  e f f i c i e n t  u s e  of t h e m  . . . " 1 0 °

F r a n c e  d i s a g r e e s  w i t h  t h e  U K  v i e w .  O n e  e x t r e m e  
i n t e r p r e t a t i o n  t h a t  h a s  b e e n  o f f e r e d  of t h e  F r e n c h  
p o s i t i o n  is t h a t  F r a n c e  a d o p t s  t h e  s t a n c e  t h a t  a M e m b e r



S t a t e  a t t r a c t i n g  n o n - E C  i n v e s t m e n t  is, in e f f e c t ,  
a t t e m p t i n g  to e x p o r t  u n e m p l o y m e n t  to o t h e r  E C  M e m b e r
S t a t e s . 101 A n o t h e r  a p p r o a c h  w a s  t h a t  of C o o p e r s  a n d
L y b r a n d  w h o  s t a t e d  " A l t h o u g h  it is n o t  p o s s i b l e  to s a y
t h a t  t h e  F r e n c h  g o v e r n m e n t  is o p p o s e d  to f o r e i g n  
i n v e s t m e n t ,  it is v e r y  c o n c e r n e d  t h a t  t h e r e  is i n d u s t r i a l  
l o g i c  to a t r a n s a c t i o n . " 102

A f u r t h e r  a r g u m e n t  a g a i n s t  a p o l i c y  of o p e n n e s s  is 
p r o v i d e d  b y  a s t u d y  of n o n - E C  s t a t e s .  M a n y  of t h e s e  
n a t i o n s  h a v e  s o m e  f o r m  of b a r r i e r  to f o r e i g n  i n v e s t m e n t ,  
J a p a n  is n o  n e a r e r  n o w  to a l l o w i n g  f o r e i g n  i n v e s t m e n t
t h a n  it h a s  b e e n  in p r e v i o u s  y e a r s .  T h e  U n i t e d  S t a t e s  
s e e m s  to b e  m o v i n g  a w a y  f r o m  its o p e n  m a r k e t  p o l i c y .
R i d d e l l  n o t e d  in 1 9 9 0  t h a t  " O v e r s e a s  i n v e s t o r s  a n d  
g o v e r n m e n t s  h a v e  b e e n  w o r r i e d  a b o u t  t h e  w i d e - r a n g i n g  
s c o p e  of t h e  p o w e r s  to b l o c k  f o r e i g n  t a k e o v e r s  of
A m e r i c a n  c o m p a n i e s  u n d e r  t h e  E x o n / F l o r i o  p r o v i s i o n s  of 
t h e  1 9 8 8  T r a d e  A c t . " 103 T h e  E x o n / F l o r i o  p r o p o s a l s  h a v i n g  
e x p i r e d ,  h o w e v e r ,  t h e  U n i t e d  S t a t e s  is n o w  c r e a t i n g  a n
e q u a l l y  r e s t r i c t i v e  s e t  of p r o p o s a l s  o n  t h i s  s u b j e c t . 104

T h e  t o p i c s  of i n v e s t m e n t  c o m i n g  i n t o  a n d  l e a v i n g  
t h e  C o m m u n i t y  c a n  b e  l i n k e d .  A M e m b e r  S t a t e  m a y  feel 
t h a t  it s h o u l d  h a v e  a s p e c i f i c  p o l i c y  a s  r e g a r d s  
i n v e s t m e n t  b y  m e  r g e r  f r o m  a p a r  t i c u l a r  n o n - E C  s t a t e  w h e r e  
its o w n  f i r m s  f a c e  b a r r i e r s  to e n t r y .  In f a c t ,  F r a n c e  
i n s i s t e d  o n  t h e  EC  e q u i p p i n g  t h e  M e r g e r  C o n t r o l
R e g u l a t i o n  w i t h  a c l a u s e  o n  t h i s  m a t t e r . 105

N o n e t h e l e s s ,  a n  o p e n  p o s t u r e  o n  m e r g e r ,  a k i n  to the 
B r i t i s h  p o s i t i o n ,  is t h e  c o r r e c t  o n e  f o r  b o t h  M e m b e r  
S t a t e s  a n d  t h e  C o m m u n i t y  to a d o p t .  T h i s  is b e c a u s e  th e 
d e v e l o p m e n t  of t h e  law g e n e r a l l y  t e n d s  to lag b e h i n d  t h a t  
of b u s i n e s s .  B u s i n e s s  is n o w  a g l o b a l  p h e n o m e n o n .  M e r g e r s
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a r e  c u r r e n t l y  h a p p e n i n g  on a w o r l d w i d e  b a s i s .  T h e r e  a r e  
i n d i c a t i o n s  t h a t  t h i s  t r e n d  w i l l  i n c r e a s e .  If so, b o t h  
t h e  M e m b e r  S t a t e  a n d  t h e  C o m m u n i t y  a u t h o r i t i e s  o u g h t  to 
t r y  to c r e a t e  law t h a t  r e f l e c t s  e c o n o m i c  r e a l i t y ,  a n d  
r e m o v e  r e g u l a t i o n s  t h a t  p e r p e t u a t e  e n t r e n c h e d  a t t i t u d e s .

S u c h  a c t i o n  w o u l d  n o t  b e  a l t r u i s t i c  s i n c e  it w o u l d  
c o n t r i b u t e  to b o t h  t h e  i n d i v i d u a l  w e l f a r e  of t h e  M e m b e r  
S t a t e  a n d  t h e  c o l l e c t i v e  g o o d  of t h e  C o m m u n i t y .  T h i s  
v i e w  is s u p p o r t e d  b y  R e i c h  in a s t u d y  r e l a t i n g  to t h e  
A r n e rican a t t i t u d e  to f o r e i g n  i n v e s t m e n t .  H e  c o n c l u d e d ,  
" I n  a w o r l d  of m o b i l e  c a p i t a l ,  d i s c r i m i n a t i o n  b e t w e e n  
c o m p a n i e s  s i m p l y  o n  t h e  d u b i o u s  c r i t e r i o n  of o w n e r s h i p  
l e a d s  to i n e f f i c i e n t  u s e  of s c a r c e  r e s o u r c e s  and, 
u l t i m a t e l y ,  to s e l f - i m p o v e r i s h m e n t . " I06 F u r t h e r ,  U n i t e d  
S t a t e s  D e p a r t m e n t  of C o m m e r c e  s t a t i s t i c s  s h o w e d  t h a t  
f o r e i g n  i n v e s t m e n t  h a s  b e n e f i t e d  t h e  e c o n o m y  in s e v e r a l  
w a y s .  D a r b y  n o t e d ,  " W i t h o u t  f o r e i g n  c a p i t a l  i n f l o w s ,  
g r o s s  i n v e s t m e n t  in t h e  U S  in t h e  8 0 s  w o u l d  h a v e  b e e n  
s o m e w h a t  l o w e r .  T h i s  l o w e r  level of i n v e s t m e n t  w o u l d  
h a v e  b e e n  r e f l e c t e d  in t h e  r e d u c e d  l e v e l  of G N F  g r o w t h  in 
t h e  1 9 8 0 s . " 107 A l s o ,  f o r e i g n  i n v e s t m e n t  h a s  e n h a n c e d  
e x p e n d i t u r e  o n  r e s e a r c h  a n d  d e v e l o p m e n t  a n d  i m p r o v e d  
p r o d u c t  iv i t y .

W i t h  r e g a r d  to t h e  C o m m u n i t y  a n d  t h e  M e m b e r  S t a t e s ,  
D i x o n  c o n t e n d e d  t h a t  t h e  C o m m u n i t y  o u g h t  to r e c o g n i s e  t h e  
m e r i t s  of a f r e e  f l o w  of c a p i t a l  a m o n g  n a t i o n s . 108 B o t h  
t h e  C o m m u n i t y  a n d  i n d i v i d u a l  M e m b e r  S t a t e s  w o u l d  g a i n  
f r o m  a f r e e r  f l o w  of c a p i t a l  b e t w e e n  t h e m  a n d  t h e  w o r l d .  
F a i l i n g  t h i s  r e c o g n i t i o n ,  D i x o n  c a u t i o n e d  t h a t  e c o n o m i c  
d e c i s i o n s  c o u l d  be s u s c e p t i b l e  t o  t h e  i n f l u e n c e  of 
x e n o p h o b i a .  H e  a l s o  a r g u e d  t h a t  r e t a l i a t i o n  b y  th e  
C o m m u n i t y  or a M e m b e r  S t a t e  w a s  n o t  j u s t i f i e d  by the 
r e c i p r o c i t y  a r g u m e n t .  I n s t e a d  it r e p r e s e n t e d  a s l i d e
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t o w a r d s  t h e  l o w e s t  c o m m o n  d e n o m i n a t o r .  T h e s e  v i e w s  w e r e  
e c h o e d  in a s p e e c h  b y  S i r  L e o n  B r i t t a n  w h i c h  w a r n e d  
a g a i n s t  p r o t e c t i o n i s m  a n d  w e l c o m e d  J a p a n e s e  i n v e s t m e n t s  
in t h e  E C . 10 9

A c l o s e l y  r e l a t e d  p o i n t  is w h e t h e r  t h e  C o m m u n i t y  
o u g h t  to s h a p e  c o m p a n y  law in a c c o r d a n c e  w i t h  t h e  
r e q u i r e m e n t s  of w o r l d  b u s i n e s s .  B o t h  t h e  C o m m u n i t y  a n d  
t h e  M e m b e r  S t a t e s  s h o u l d  a i m  to b e  p a r t  of t h e  p r o c e s s  of 
i n t e r n a t i o n a l i s a t i o n  of t r a d e  law. In o t h e r  w o r d s ,  t h e  
l o g i c a l  f i n a l  s t e p  of t h e  p r o c e s s  of c u l t u r a l  
h a r m o n i s a t i o n  c a u s e d  b y  m a r k e t  f o r c e s  is t h e  e m e r g e n c e  of 
a 1e x  m e r c a t o r  i a , to w h i c h  t h e  E C  a n d  t h e  M e m b e r  S t a t e s  
s h o u l d  c o n t r i b u t e .

T h i s  i d e a  is n o t  r e v o l u t i o n a r y .  A m o n g  o t h e r s ,  
H e r m a n n  h a s  a l r e a d y  n o t e d  t h e  n e e d  f o r  s u c h  a law. H e  
w r o t e  of, ” ... t h e  g r o w i n g  c o n t r a d i c t i o n  b e t w e e n  t r u l y  
t r a n s n a t i o n a l  b u s i n e s s  a n d  t h e  m u l t i t u d e  of w i d e l y  
d i v e r g e n t  l a w s  t r y i n g  to c o n t r o l  i t . ” 110 F u r t h e r ,  he a l s o  
a r g u e d  t h a t  h a r m o n i s a t i o n  of laws, a n d  of t h e  e c o n o m i c  
p o l i c i e s  w h i c h  lie b e h i n d  t h e m ,  s o l e l y  w i t h i n  t h e  
c o n f i n e s  of t h e  EC, w a s  t o o  n a r r o w  a n  a p p r o a c h . 111 In 
a d d i t i o n ,  t h e  A s s i s t a n t  A t t o r n e y  G e n e r a l  f o r  a n t i t r u s t  
p o l i c y  in t h e  U n i t e d  S t a t e s ,  J a m e s  R i l l ,  s u p p o r t e d  t h i s  
c o n c e p t .  In a n e w s p a p e r  i n t e r v i e w  it w a s  r e p o r t e d  t h at, 
" W i t h  i n c r e a s i n g l y  g l o b a l  m a r k e t s ,  Mr R i l l  s a y s  t h e r e  is 
’a d e s i r e  to b r i n g  as m u c h  h a r m o n y  as w e  c a n  to 
a n t i t r u s t  s t a n d a r d s  o n  a g l o b a l  b a s i s .  T h a t  w o u l d  be 
b e n e f i c i a l  to b u s i n e s s e s  of all n a t i o n s . ’ 11

T h u s ,  if t h e  C o m m u n i t y  a n d  its M e m b e r  S t a t e s  a r e  to 
p l a y  t h e i r  p a r t  in t h i s  p r o c e s s  of e c o n o m i c ,  legal a n d  
( u l t i m a t e l y  p e r h a p s )  p o l i t i c a l ,  g l o b a l  h a r m o n i s a t i o n ,  
t h e y  m u s t  s h o w  i n c r e a s i n g  a w a r e n e s s  of i n t e r n a t i o n a l
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C o n e  1 us i o n s . G l o b a l  e c o n o m i c  f o r c e s  a r e  of m a j o r
i m p o r t a n c e  in h e l p i n g  to b r i n g  a b o u t  c u l t u r a l  a c c e p t a n c e  
of m e r g e r  w i t h i n  t h e  C o m m u n i t y .  M e r g e r s  w i t h i n  M e m b e r  
S t a t e s  a n d  c r o s s - b o r d e r  m e r g e r s  s i g n i f i c a n t l y  i n c r e a s e d  
in t h e  s e c o n d  h a l f  of t h e  1 9 8 0 s .  It w o u l d  s e e m  l o g i c a l  to 
a t t r i b u t e  t h i s  i n c r e a s e  s o l e l y  to 1 9 9 2 .  Y e t  t h i s  w o u l d  b e  
i n c o r r e c t .  1 9 9 2  is b u t  a  o n e  a r e a  of t h e  gioba. 1 p i c t u r e .  
T h e  s i n g l e  E u r o p e a n  m a r k e t  p r o j e c t  w a s  i n i t i a t e d  a s  a
d i r e c t  r e a c t i o n  to e x t e r n a l  e c o n o m i c  p r e s s u r e s  u p o n  t h e  
C o m m u n i t y .  If so, it is n o t  e n o u g h  to c o n s i d e r  o n l y  
m e r g e r s  w i t h i n  t h e  C o m m u n  ity. T h e  p o s i t  i o n  of t h e  
C o m m u n i t y  a n d  its M e m b e r  S t a t e s  w i t h i n  t h e  g l o b a l
m a r k e t p l a c e  m u s t  a l s o  be  t a k e n  i n t o  a c c o u n t  if 1 9 9 2  is to 
s u c c e e d .



1. S i r  L e o n  B r i t  tan, ’’A c q u i s i t i o n s  a n d  M e r g e r s  in t h e  
E u r o p e a n  C o m m u n i t i e s , ” S p e e c h  to t h e  I n s t i t u t e  of 

D i r e c t o r s  - S c o t l a n d  2 4  N o v e m b e r  1 9 8 9 ,  12. H o w e v e r ,  S i r
L e o n ’ s v i e w  a p p e a r s  to d i f f e r  f r o m  t h e  v i e w s  e x p r e s s e d  b y  
t h e  E C J  a n d  t h e  C o m m i s s i o n .  H i s  o p i n i o n  m a y  r e f l e c t  t h e  
e v o l v i n g  a t t i t u d e  of t h e  C o m m i s s i o n  t o w a r d s  m e r g e r s
b e t w e e n  f i r m s  in o n e  a n d  t h e  s a m e  M e m b e r  S t a t e .  A
p o s s i b l e  e x p r e s s i o n  of t h i s  a t t i t u d e  is t h e  ’d i s t i n c t  
m a r k e t ’ c o n c e p t  in t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .
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7. T H E  M E R G E R  C O N T R O L  R E G U L A T I O N

T h e  n e c e s s i t y  f o r  a m e r g e r  c o n t r o l  r e g u l a t i o n

It c o u l d  b e  q u e s t i o n e d  w h e t h e r  a M e r g e r  C o n t r o l
R e g u l a t i o n  w a s  n e e d e d  for t h e  1 9 9 0 s .  In fac t ,  t h e  
c o n t i n u i n g  p r o g r e s s  of i n t e g r a t i o n  in t h e  l i g h t  of g l o b a l  
e c o n o m i c  f o r c e s ,  c o u p l e d  w i t h  t h e  e f f e c t s  of t h e  e x i s t i n g  
s y s t e m  of d e c i s i o n s  b y  t h e  C o u r t  of J u s t i c e ,  m a d e  a
M e r g e r  C o n t r o l  R e g u l a t i o n  a n  u r g e n t  r e q u i s i t e .  M e r g e r
c o n s t i t u t e d  t o o  i m p o r t a n t  a p a r t  of E C  e c o n o m i c  l i f e  for 
t h e  c o n t i  n u a  t i o n  of a n  ad_ h o c  s y s t e m  in a n  e r a  of 
i n c r e a s i n g  g l o b a l  c o m p e t i t i v e n e s s .

In t h e  l a t e  1 9 8 0 s  t h e  C o n f e d e r a t i o n  of B r i t i s h
I n d u s t r y  ( C B I )  s t a t e d  t h a t  " T h e  CBI is in p r i n c i p l e  in 
f a v o u r  of a  E u r o p e a n  M e r g e r  R e g u l a t i o n .  W e  r e c o g n i s e  t h e  
n e e d  f o r  s o m e  c o n t r o l  of m e r g e r s  a t  a  E u r o p e a n  level as 
w e  m o v e  t o w a r d s  a t r u l y  s i n g l e  E u r o p e a n  M a r k e t . " 1 T h e  
U n i o n  of I n d u s t r i a l  a n d  E m p l o y e r s ’ C o n f e d e r a t i o n s  of 
E u r o p e ,  s t a t e d  ” ... U N I C E  c o n s i d e r s  t h a t  it is no l o n g e r  
a p p r o p r i a t e ,  f r o m  t h e  p o i n t  of v i e w  of r e a l i s i n g  the 
i n t e r n a l  m a r k e t  in 1992, to h a v e  m e r g e r  o p e r a t i o n s  
c o n t r o l l e d  b y  t h e  n a t i o n a l  a u t h o r i t i e s  or b y  t h e  E u r o p e a n  
C o m m i s s i o n  o n  t h e  b a s i s  of A r t i c l e s  8 5  a n d  86 . . . " 2
F u r t h e r  t h e  CBI n o t e d  t h a t :  "A c o r r e c t l y  f r a m e d  M e r g e r
R e g u l a t i o n  w i l l  a l s o  a l l e v i a t e  t h e  u n c e r t a i n t y  in 
C o m m u n i t y  c o m p e t i t i o n  1 a w  c r e a t e d  b y  t h e  r e c e n t  j u d g e m e n t  
of t h e  E u r o p e a n  C o u r t  of J u s t i c e  in t h e  P h i l i p  M o r r i s  
C a s e . " 3

T h i s  d o e s  n o t  i m p l y ,  h o w e v e r ,  t h a t  a n y  R e g u l a t i o n ,  
no m a t t e r  h o w  i 1 1- c o n c e i v e d , w a s  u n i v e r s a l l y  s e e n  as 
p r e f e r a b l e  to  t h e  a d  h o c  s y s t e m  of m e r g e r  c o n t r o l .  F o r  
e x a m p l e ,  t h e  CB I  h a d  w a r n e d  t h a t  t h e i r  s u p p o r t  f o r  a



R e g u l a t i o n  r e s t e d  o n l y  on its a c h i e v i n g  t h e  r e s u l t  it 
d e s i r e d . 4

A l t h o u g h  t h e  i n c e p t i o n  of a. M e r g e r  C o n t r o l
R e g u l a t i o n  h a d  b e e n  a n t i c i p a t e d  a t  t h e  1 9 7 2  P a r i s  S u m m i t ,  
t h e  a d o p t i o n  of s u c h  a R e g u l a t i o n  h a s  t a k e n  t h e  b e s t  p a r t  
of t w o  d e c a d e s .  T h e  e s t a b l i s h m e n t  of a M e r g e r  C o n t r o l  
R e g u l a t i o n  w a s  t h u s  s e e n  as  m o r e  t h a n  a n  u n c o n t e n t i o u s  
t e c h n i c a l  m a t t e r  t h a t  c o u l d  b e  l e f t  s o l e l y  to t h e  
C o m m i s s i o n .  It w a s  a s u b j e c t  of m a j o r  c o n c e r n  to s e v e r a l  
i m p o r t a n t  i n t e r e s t  g r o u p s ,  in p a r t i c u l a r  t h e  C o m m  i s s i o n , 
i n d u s t r y ,  M e m b e r  S t a t e s ,  a n d  t h e  C o m m u n i t y  p e r  s e . In
a d d i t i o n ,  legal c e r t a i n t y  r e q u i r e d  t h e  e l i m i n a t i o n  of 
t e c h n i c a l  f l a w s  or u n c e r t a i n t i e s  for, w h i l e  it c o u l d  be 
a r g u e d  t h a t  s o m e ,  or i n d e e d  a l l ,  i n t e r e s t  g r o u p s  c o u l d ,  
a t  t i m e s ,  b e n e f i t  f r o m  a m b i g u i t i e s  or i m p e r f e c t i o n s  in 
t h e  law, it is in t h e  l o n g  t e r m  i n t e r e s t s  of a l l  t h a t  t h e  
law b e  as c l e a r  a n d  p r e c i s e  a s  p o s s i b l e .

T h e r e  w e r e  s e v e r a l  w e a k n e s s e s  in t h e  e x i s t i n g  law 
t h a t  c o n c e r n e d  b o t h  A r t i c l e  8 5  a n d  86. T e m p l e  L a n g  
s t a t e d ,  "... - t h e s e  r u l e s  d o  n o t  r e q u i r e  t h e  C o m m i s s i o n
to b e  g i v e n  a n y  a d v a n c e  n o t i c e  of a m e r g e r .  In p r a c t i c e  
t h i s  m a y  m e a n  t h a t  if t h e  C o m m i s s i o n  o b j e c t s  to a m e r g e r ,  
it m u s t  a c t  a f t e r  t h e  m e r g e r  h a s  b e e n  c a r r i e d  o u t ,  w h i c h  
is d i f f i c u l t  a n d  u n s a t i s f a c t o r y  f o r  a l l  c o n c e r n e d . " 5
T h e r e  w a s  a l s o  a d i f f i c u l t y  o v e r  t h e  s c o p e  of C o m m u n i t y  
law to p r e v e n t  a m e r g e r  b e t w e e n  s u b s i d i a r i e s  or
a c t i v i t i e s  w i t h i n  t h e  C o m m u n i t y  of t w o  m e r g i n g  f i r m s  b o t h  
of w h o m  a r e  b a s e d  o u t w i t h  t h e  EC. F i n a l l y ,  u n l i k e  U n i t e d  
S t a t e s  law, t h e  C o m m u n i t y  p r o v i d e d  n o  c l e a r  a n d  s p e c i f i c  
g u i d e l i n e s  f o r  i n t e r e s t e d  p a r t i e s  a s  to h o w  t h e  la w  on 
m e r g e r s  o u g h t  to be  i n t e r p r e t e d .  F i r m s  w e r e  f o r c e d  to 
m a k e  do w i t h  o c c a s i o n a l  e x t r a c t s  in t h e  C o m p e t i t i o n  
R e p o r t s ,  l a c o n i c  a c c o u n t s  of C o m m i s s i o n  i n t e r v e n t  i o n s  in
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m e r g e r s ,  a n d  E C J  c a s e  r e p o r t s .

T h e  t e c h n i c a 1 p r o b l e m s  of A r t i c l e  8 5  w e r e  n o t e d  in 
C h a p t e r  F i v e .  In b r i e f ,  t h e s e  w e r e  t h a t  t h e  w o r d i n g  of 
t h e  A r t i c l e  i t s e l f  s t i l l  p o s e d  d i f f i c u l t i e s  a s  to its 
a p p l i c a t i o n  to c e r t a i n  m e r g e r  t r a n s a c t i o n s  a n d  a l s o  t h a t  
t h e  p r o v i s i o n s  of R e g u l a t i o n  1 7 / 6 2  w e r e  n o t  s u i t e d  to th e  
a p p l i c a t i o n  of A r t i c l e  8 5  to m e r g e r .  T h e  C o m m i s s i o n  
a c c e p t e d  t h a t  A r t i c l e  8 5  c o u l d  o n l y  b e  c r u d e l y  a d a p t e d  to 
m e r g e r s . t

In r e l a t i o n  to A r t i c l e  86, T e m p l e  L a n g  c o m m e n t e d
that:

T h e r e  is s a i d  to b e  d o u b t  if A r t i c l e  8 6  a p p l i e s  w h e n  
a d o m i n a n t  c o m p a n y  is t a k e n  o v e r  b y  a n o n - d o m i n a n t  
c o m p e t i t o r .  ... A r t i c l e  8 6  (as d i s t i n c t  f r o m  A r t i c l e  
85) c o n t a i n s  n o  p r o v i s i o n  a l l o w i n g  t h e  C o m m i s s i o n  
to a u t h o r i s e  a m e r g e r  w h i c h ,  a l t h o u g h  s i g n i f i c a n t l y  
r e s t r i c t i n g  c o m p e t i t i o n ,  is n e v e r t h e l e s s  d e s i r a b l e  
f o r  s o m e  r e a s o n  ( w h e t h e r  a c o m p e t i t i o n  r e a s o n  or 
s o m e  o t h e r  k i n d ) . 7

DG  IV w i s h e d  a m e r g e r  R e g u l a t i o n  to b e  d r a f t e d  so 
as to a l l o w  it b o t h  to c o n t i n u e  a n d  to s t r e n g t h e n  its 
c o n t r o l  o v e r  t h e  m e r g e r  a c t i v i t i e s  of f i r m s  a n d  t h u s  
m a i n t a i n  a n  e f f e c t i v e  c o m p e t i t i o n  p o l i c y .  C o m p e t i t i o n  
s h o u l d  r e m a i n  a s  t h e  s o l e  c r i t e r i o n  f o r  m e r g e r s ,  
a s s e s s m e n t  s h o u l d  b e  m a d e  o n  t h e  g r o u n d  of t h e  c r e a t i o n  
of a d o m i n a n t  p o s i t i o n ,  in a d d i t i o n  to t h e  s t r e n g t h e n i n g  
of s u c h  a p o s i t i o n .  T h e r e  s h o u l d  b e  c o m p u l s o r y  
n o t i f i c a t i o n  of m e r g e r  a g r e e m e n t s . 8

B y  c o n t r a s t ,  m u c h  of i n d u s t r y  f a v o u r s  or s u p p o r t s  
t h e  a c t  of m e r g e r  b e t w e e n  f i r m s  a n d  w i s h e d  s u c h  a c t i o n  to 
be m a d e  a s  e a s y  a n d  a s  s i m p l e  a s  p o s s i b l e .  A c c o r d i n g l y  it
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s u p p o r t e d  a R e g u l a t i o n  t h a t  w o u l d  t a k e  a c c o u n t  of t h e  
f u n d a m e n t a l  r e q u i r e m e n t s  of legal c e r t a i n t y  a n d  of 
e c o n o m i c  e f f i c i e n c y  a r g u m e n t s . 9

U N I C E  h a d  c a l l e d  f o r  c o m p e t i t i v e n e s s  r a t h e r  t h a n  
c o m p e t i t i o n  to b e  c o n s i d e r e d  s i n c e  t h e  r e a l  g e o g r a p h i c  
m a r k e t  f o r  m a n y  f i r m s  i n c l u d e s  o u t w i t h  t h e  E C . 10

T h e  v i e w s  of t h e  CBI a n d  U N I C E  s h o w e d  a r e m a r k a b l e  
s i m i l a r i t y  r e g a r d i n g  t h e  c r i t e r i a  f o r  a m e r g e r  
R e g u l a t i o n . 11 M e r g e r  w a s  to b e  a s s e s s e d  s o l e l y  o n  t h e  
b a s i s  of t h e  c r e a t i o n  or s t r e n g t h e n i n g  of a  d o m i n a n t  
p o s i t i o n .  All p r o c e d u r e s  s h o u l d  b e  s p e e d y  a n d  e f f i c i e n t .  
T h e r e  s h o u l d  b e  n o  o v e r l a p  b e t w e e n  t h e  j u r i s d i c t i o n  of 
t h e  C o m m i s s i o n  a n d  n a t i o n a l  a u t h o r i t i e s .  T h e  r e l a t i o n s h i p  
b e t w e e n  t h e  R e g u l a t i o n  a n d  A r t i c l e s  8 5  a n d  8 6  s h o u l d  be 
c l e a r l y  d e f i n e d  in o r d e r  to a v o i d  t h e  p o s s i b i l i t y  of d u a l  
c o n t r o 1s .

In g e n e r a l ,  t h e  M e m b e r  S t a t e s  a l r e a d y  p o s s e s s i n g  
m e r g e r  l e g i s l a t i o n  w i s h e d  f o r  t h e  R e g u l a t i o n  to a l l o w  
t h e m  to r e t a i n  as  m u c h  c o n t r o l  a s  p o s s i b l e  of m e r g e r  a t  
n a t i o n a l  l e v e l . 12 M e m b e r  S t a t e s  h a v i n g  l i t t l e  or no  
m e r g e r  l e g i s l a t i o n  g e n e r a l l y  w i s h e d  t h e  C o m m i s s i o n  to a c t  
in t h e i r  p l a c e  a n d , to t h i s  end, s u p p o r t e d  a 
c o m p r e h e n s i v e  M e r g e r  C o n t r o l  R e g u l a t i o n .

T h e  n e e d s  of t h e  C o m m u n i t y  in t h e  1 9 9 0 s  a r e  
p r i m a r i l y  e c o n o m i c .  In p a r t i c u l a r ,  E u r o p e a n  i n d u s t r y  m u s t  
b e  s u p p o r t e d  a n d  s t r e n g t h e n e d .  In t h e  a b s e n c e  of a n y  
c o n c e r t e d  E u r o p e a n  i n d u s t r i a l  p o l i c y ,  t h e  C o m m u n i t y  m u s t  
r e l y  u p o n  t h e  e f f o r t s  of i n d u s t r y  i t s e l f .  D u e  to t h e  
g l o b a l  c h a l l e n g e  a n d  to 1992, i n d u s t r y  is a t t e m p t i n g  to 
s t r e n g t h e n  its b a s e .  A m a j o r  w e a p o n  in t h i s  e f f o r t  is 
m e r g e r .  B r o a d l y  s p e a k i n g ,  t h e r e f o r e ,  t h e  n e e d s  of t h e
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C o m m u n i t y  arid, i n d u s t r y  c o i n c i d e  a t  t h i s  p a r t i c u l a r  time. 
In g e n e r a l ,  w h a t  is a d v a n t a g e o u s  f o r  E u r o p e a n  i n d u s t r y  in 
t h e  1 9 9 0 s  is a l s o  b e n e f i c i a l  to t h e  EC. F o r  t h e  g o o d  of 
t h e  EC, t h e r e f o r e ,  t h e  R e g u l a t i o n  o u g h t  to h a v e  b e e n  
d r a w n  u p  so  as to a t t e m p t  to f a c i l i t a t e  m e r g e r s .

C o n c l u s i o n s . I d e a l l y ,  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  
s h o u l d  h a v e  b e e n  f o r m u l a t e d  so a s  t o  e n h a n c e  t h e  
p r o s p e c t s  of E u r o p e a n  i n d u s t r y  in t h e  g l o b a l  
b a t t l e g r o u n d .  T h e  R e g u l a t i o n  o u g h t  n o t  to b e  s i m p l y  the  
f i n a l  c o n s o l i d a t i o n  of t h e  p o w e r  of D G  IV in t h e  a r e a  of
m e r g e r  p o l i c y ,  n o r  b e  b a s e d  e n t i r e l y  o n  a c o m m i t m e n t  to,
n o w  q u e s t i o n a b l e ,  t h e o r i e s  of c o m p e t i t i o n .  H o w e v e r ,  g i v e n  
t h e  d i v e r s e  n e e d s  of t h e  p o w e r f u l  a n d  o p p o s i n g  i n t e r e s t  
g r o u p s  t h a t  c a m e  t o g e t h e r  to  f o r m u l a t e  t h e  R e g u l a t i o n ,  
s u c h  a n  o p t i m u m  a p p e a r e d  u n l i k e l y  f r o m  t h e  o u t s e t .

T h e  c o r e  a t t r i b u t e  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  
is t h e  p r i n c i p l e  of t h e  ' o n e  s t o p  s h o p . ’ T h e  a t t e m p t  to 
r e a l i s e  t h i s  k e y  p r i n c i p l e  is d i s c u s s e d  in d e t a i l  in the 
f o l l o w i n g  s e c t i o n s  in o r d e r  to i l l u s t r a t e  h o w  th e  
c o n s i d e r a t i o n s  n o t e d  a b o v e  s h a p e d  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  i n t o  its p r e s e n t  f o r m .

T o o  m a n y  c o o k s ?  t h e  p r o b l e m  of d o u b l e  j e o p a r d y

T h e  p r e v i o u s  c h a p t e r  d e a l t  w i t h  t h e  s u b j e c t  of 
a i d i n g  c r o s s - b o r d e r  m e r g e r s  b y  l e v e l l i n g  t h e  p l a y i n g  
f i e l d  a t  t h e  p r i v a t e  law l e v e l .  In t a c k l i n g  t h e  t o p i c  of 
d o u b l e  j e o p a r d y ,  t h i s  p r o c e s s  is c o n t i n u e d ,  a s  t h e  e n d i n g  
of m u l t i p l e  b a r r i e r s  a l s o  l e v e l s  t h e  p l a y i n g  f i e l d  a t  t h e  
p u b l i c  law level. T h i s ,  of c o u r s e ,  b e g s  t h e  q u e s t i o n  of 
w h e t h e r  or n o t  t h e  o b s t a c l e s  i m p o s e d  s i m u l t a n e o u s l y  b y  
M e m b e r  S t a t e s  a n d  t h e  C o m m u n i t y  c o n s t i t u t e d  a g e n u i n e  
h i n d r a n c e  to c r o s s - b o r d e r  m e r g e r s . 13 In f a c t ,  d o u b l e
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j e o p a r d y  d i d  p r e s e n t  a s i g n i f i c a n t  o b s t a c l e  to s u c h  
m e r g e r s .

A n  a n a  l y s i s  of t h e  p r e - R e  g u l a t i o n ,  c r o s s - b o r d e r  
m e r g e r  s i t u a t i o n  c l e a r l y  b r i n g s  o u t  t h e  d i f f i c u l t i e s  t h a t  
m a y  b e  c a u s e d .  F i r m s  e n g a g e d  u p o n  or  c o n t e m p l a t i n g  a 
c r o s s - b o r d e r  m e r g e r  m a y  f i n d  t h a t  t h e  a g r e e m e n t  c o m e s  
w i t h i n  t h e  j u r i s d i c t i o n  of m o r e  t h a n  o n e  a u t h o r i t y .  T h u s ,  
t h e  f i r m s  a r e ,  p r a c t i c a l l y  s p e a k i n g ,  f o r c e d  to c o n s u l t  
all r e l e v a n t  a u t h o r i t i e s  a n d  to c o n f o r m  to t h e i r  s p e c i f i c  
r e q u i r e m e n t s  in o r d e r  to o b t a i n  t h e i r  i n d i v i d u a l  
a p p r o v a l .  F u r t h e r ,  a s i n g l e  f a i l u r e  to g a i n  s u c h  
a p p r o b a t i o n  w i l l  r e s u l t  in t h e  m e r g e r  f a l l i n g  t h r o u g h .

In a n y  g i v e n  i n s t a n c e ,  t h e  a u t h o r i t i e s  of t h e  EC, 
M e m b e r  S t a t e s  a n d  e v e n  n o n - M e m b e r  S t a t e s  m a y  all h a v e  
c o n c u r r e n t  j u r i s d i c t i o n .  In t h e  m e r g e r  c a s e  c o n c e r n i n g  
S i e m e n s - G E C  a n d  P l e s s y ,  t h e  f i r m s  f e l t  o b l i g e d  to n o t i f y  
t h e  B r i t i s h ,  G e r m a n ,  F r e n c h  a n d  I t a l i a n  a u t h o r i t i e s  as 
w e l l  a s  t h e  C o m m i s s i o n . 14 At b e s t ,  t h e r e f o r e ,  t h e  t a s k  of 
s a t i s f y i n g  t h e  p o s s i b l y  v a r y i n g  a n d  d i s t i n c t i v e  
r e q u i r e m e n t s  of m o r e  t h a n  o n e  a u t h o r i t y  a d d s  to t h e
d i f f i c u l t i e s  of a m e r g e r .  At w o r s t ,  it d i s c o u r a g e s  f i r m s  
f r o m  e m b a r k i n g  o n  m e r g e r s .

E u r o p e a n  i n d u s t r y  i t s e l f  h a d  a l w a y s  t a k e n  t h e  
p o s i t i o n  t h a t  s u c h  r e s t r i c t i o n s  as  m a y  be  a p p l i e d  b y  t h e  
a u t h o r i t i e s  of b o t h  t h e  EC a n d  M e m b e r  S t a t e s  c o n s t i t u t e d  
m a j o r  o b s t a c l e s  to c r o s s - b o r d e r  m e r g e r .  T h e  I n s t i t u t e  of 
D i r e c t o r s  n o t e d ,  " T h e  c u r r e n t  d i f f i c u l t i e s  f a c i n g
c o m p a n i e s  ... m a y  d e t e r  t h e m  f r o m  i n c l u d i n g  ’ c r o s s
b o r d e r ’ m e r g e r s  a n d  a c q u i s i t i o n s  in t h e i r  f u t u r e  
s t r a t e g i e s .  T h e  R e g u l a t i o n  s h o u l d  t h e r e f o r e ,  it is 
a r g u e d ,  r e m o v e  a n y  i n h i b i t i o n s  o n  c o r p o r a t e  r e s t r u c t u r i n g  
w i t h i n  t h e  C o m m u n i t y  w h i c h  m a y  e x i s t  b e c a u s e  of t h e



p r o b l e m s  of A r t i c l e s  85  a n d  8 6  a n d  n a t i o n a l  c o n t r o l s . ” 15

D o u b l e  j e o p a r d y  d i d  n o t  o n l y  p r e s e n t  a  p r o b l e m  for
c r o s s - b o r d e r  m e r g e r s .  As  B o r r i e  s t a t e d :

As  t h e  i n t e g r a t i o n  of t h e  E C  m a r k e t  p r o c e e d s ,  it is
to b e  e x p e c t e d  t h a t  m o r e  a n d  m o r e  m e r g e r s  w i l l  t a k e  
p l a c e  h a v i n g  e f f e c t s  in m o r e  t h a n  o n e  n a t i o n a l  
m a r k e t .  T o  h a v e  s u c h  e f f e c t s  t h e y  n e e d  n o t  
n e c e s s a r i l y  be c r o s s - b o r d e r  m e r g e r s :  t h e y  m a y  be
b e t w e e n  c o m p a n i e s  in t h e  s a m e  M e m b e r  S t a t e  b u t  
w h o s e  s a l e s  a r e  i m p o r t a n t  in o t h e r  M e m b e r  S t a t e s , 16 

N o n e t h e l e s s ,  t h e  d o u b l e  j e o p a r d y  h a z a r d  w a s  r e g a r d e d  by
b o t h  f i r m s  a n d  t h e  C o m m u n i t y  a u t h o r i t i e s  a s  of m o r e  
i m m e d i a t e  r e l e v a n c e  to c r o s s - b o r d e r  m e r g e r s .

As  t h e  s t a t e m e n t  b y  S i r  L e o n  B r i t t a n  in t h e  p r e v i o u s  
c h a p t e r  m a d e  c l e a r ,  c r o s s - b o r d e r  m e r g e r s  a r e  t h e  p r i m a r y  
f o c u s  of C o m m u n i t y  a t t e n t i o n . 17 It is t h i s  s p e c i f i c  t y p e  
of m e r g e r  t h a t  t h e  C o m m u n i t y  h a d  in m i n d  w h e n  
f o r m u l a t i n g  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  in g e n e r a l  a n d  
d e a l i n g  w i t h  t h e  p r o b l e m  of d o u b l e  j e o p a r d y  in
p a r  t i c u l a r .

It c o u l d  b e  a s k e d  w h e t h e r  o r  n o t  it is w o r t h
d i s c u s s i n g  t h e  p r o b l e m  of d o u b l e  j e o p a r d y  in a n y  d e t a i l ,  
g i v e n  t h a t  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  resolved, it by 
e s t a b l i s h i n g  a c l e a r  s e p a r a t i o n  of j u r i s d i c t i o n s .  T h e  
a n s w e r  is t h a t  t h e  s e t t l i n g  of t h e  m a t t e r  i t s e l f ,  a n d  
e q u a l l y ,  t h e  m a n n e r  a n d  m e t h o d s  b y  w h i c h  it w a s
a c c o m p l i s h e d ,  h a v e  p r o f o u n d  i m p l i c a t i o n s  b o t h  f o r  t h e
f u t u r e  of t h e  C o m m u n i t y  i t s e l f  a n d  f o r  t h e  m a j o r  p o i n t s
r a i s e d  in t h i s  text.

T h e  i s s u e  of d o u b l e  j e o p a r d y  w a s  a p r e d o m i n a n t
c o n c e r n ,  a n d  a p r i m a r y  p o i n t  of c o n t e n t i o n ,  a s  r e g a r d s



t h e  f o r m u l a t i o n  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .  It w a s  
p o s s i b l y  t h e  m o s t  i m p o r t a n t  s i n g l e  q u e s t i o n  w i t h i n  t h e  
R e g u l a t i o n .  W h e n  s p e a k i n g  of t h e  n e c e s s i t y  f o r  t h e  
r e m o v a l  of t h e  d o u b l e  j e o p a r d y  b a r r i e r ,  B o r r i e  s t a t e d ,  
" T h i s  is i n d e e d  o n e  of t h e  m a i n  r e a s o n s ,  p e r h a p s  t h e  
c e n t r a l  r e a s o n ,  fo r  h a v i n g  a n y  f o r m  of m e r g e r  c o n t r o l  
s y s t e m  a t  t h e  E u r o p e a n  l e v e l . " 16

E v e n  if t h i s  is r e g a r d e d  as  t o o  e x t r e m e  a v i e w ,  at  
t h e  v e r y  l e a s t  d o u b l e  j e o p a r d y  w a s  a c o r e  i s s u e  w i t h i n  
t h e  R e g u l a t i o n  a n d  w a s  of r e l e v a n c e  to a l l  t h e  o t h e r  
m a j o r  c o n s i d e r a t i o n s .  F o r  e x a m p l e ,  M a u d e  b e l i e v e d  t h e  
p r o p o s e d  M e r g e r  C o n t r o l  R e g u l a t i o n  c o n t a i n e d  t h r e e  m a i n  
c o n c e r n s  to b e  r e s o l v e d :  t h e  d o u b l e  j e o p a r d y  p r o b l e m ,  t h e
t u r n o v e r  l e v e l  a t  w h i c h  m e r g e r s  w o u l d  b e  a f f e c t e d  b y  t h e  
R e g u l a t i o n ;  a n d  t h e  c r i t e r i a  b y  w h i c h  m e r g e r s  s h o u l d  be 
j u d g e d . 19

T h e  p r o b l e m  of o v e r l a p p i n g  j u r i s d i c t i o n s  w a s  of 
g r e a t  i m p o r t a n c e  to t h e  v a r i o u s  g r o u p s  m e n t i o n e d  
t h r o u g h o u t  t h e  c o u r s e  of t h i s  t e x t ,  M e m b e r  S t a t e s ,  
b u s i n e s s ,  t h e  C o m m i s s i o n ,  a n d  t h e  C o m m u n i t y  p e r  s e . T h u s ,  
a n  e x a m i n a t i o n  of t h e  q u e s t i o n  p r o v i d e s  a c h a n c e  to s h o w  
t h e  i n t e r a c t i o n  b e t w e e n  t h e s e  g r o u p s  w h i c h ,  in t u r n ,  m a y  
b e  t a k e n  a s  a m i c r o c o s m  of t h e  i n t e r a c t i o n  of t h e  p a r t i e s  
t h r o u g h o u t  t h e  e n t i r e  c o u r s e  of t h e  e v o l u t i o n  of t h e  
M e r g e r  C o n t r o l  R e g u l a t i o n .

In a d d i t i o n ,  it p r o v i d e s  a c l u e  to t h e  r e l a t i o n s h i p  
a m o n g  t h e s e  g r o u p s  o n  t h e  l a r g e r  q u e s t i o n  of t h e  f u t u r e  
a d m i n i s t r a t i o n  of E u r o p e a n  i n d u s t r y .  T h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  d o e s  n o t  e x i s t  in a v a c u u m ,  b u t  is i t s e l f  at 
t h e  c e n t r e  of l a r g e r  q u e s t i o n s  a s  to how, a n d  b y  w h o m ,  
E u r o p e a n  i n d u s t r y  o u g h t  to be m o n i t o r e d  a n d  d i r e c t e d  
o n c e  t h e  s i n g l e  E u r o p e a n  m a r k e t  h a s  b e e n  a c h i e v e d .
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A n  a n a l y s i s  of t h e  d o u b l e  j e o p a r d y  p r o b l e m  c a n  
d e m o n s t r a t e  t h a t ,  b o t h  w i t h i n  t h e  b r o a d  a m b i t  of p o l i c y  
m a k i n g  a n d  t h e  n a r r o w e r  c o n f i n e s  of e n a c t  ing l e g i s l a t i o n ,  
t h e r e  may, in p r a c t i c e ,  e x i s t  a g u l f  b e t w e e n  w h a t  o u g h t  
to be d o n e  in t h e o r y  a n d  w h a t  c a n  b e  a c c o m p l i s h e d  in 
p r a c t i c e .  F u r t h e r ,  s u c h  a n a l y s i s ,  b y  o u t l i n i n g  al l  t h e  
v a r i o u s  p r e s s u r e s  t h a t  s u r r o u n d e d  E C  m e r g e r  law a n d  
p o l i c y ,  c a n  p r o v i d e  a n  i n d i c a t i o n  as to w h a t  m a y  h a p p e n  
in t h e  f u t u r e .

N o  c o n t r o l ,  d u a l  c o n t r o l  or  a  o n e  s t o p  s h o p ?

T h o u g h  it w a s  n o t  c o n s i d e r e d  a s  a p o s s i b i l i t y  b y  t h e  
C o m m u n i t y ,  a n d  i n d e e d  w o u l d  h a v e  b e e n  p o l i t i c a l l y  
u n t e n a b l e  in a n y  c a s e ,  it is s u g g e s t e d  t h a t  t h e  r e m o v a l  
of all m e r g e r  c o n t r o l s  w a s  a s e r i o u s  e c o n o m i c  o p t i o n .  
M u c h  of t h e  t h r u s t  of t h e  1 9 9 2  p r o j e c t  s e e m s  t o  h a v e  b e e n  
e i t h e r  a i m e d  at, or h a s  t h e  e f f e c t  of, e n c o u r a g i n g  f i r m s  
to m e r g e .  F u r t h e r ,  it w a s  c o n t e n d e d  in e a r l i e r  c h a p t e r s  
t h a t  m e r g e r  is of b e n e f i t  b o t h  to E u r o p e a n  i n d u s t r y  a n d  
t h e  EC. It is t h e r e f o r e  r a t i o n a l  to m a k e  m e r g e r  a s  e a s y  a 
p r o c e s s  as p o s s i b l e .  O n e  p o s s i b l e  m e t h o d  of d o i n g  so 
w o u l d  b e  to i n s t i g a t e  l e g i s l a t i o n  d e s i g n e d  to r e m o v e  all 
b u t  e s s e n t i a l  n a t i o n a l  a n d  C o m m u n i t y  c o n t r o l s .

T h i s  a p p r o a c h  h a s  its a d h e r e n t s  a t  s t a t e  ie v e i .  
S e v e r a l  M e m b e r  S t a t e s  h a v e  n o  m e r g e r  c o n t r o l  l e g i s l a t i o n  
a t  a ll. It c o u l d ,  of c o u r s e ,  b e  p o i n t e d  o u t  t h a t  t h e  
m a j o r i t y  of t h e s e  s t a t e s  h a v e  a r e l a t i v e l y  u n d e v e l o p e d  
i n d u s t r i a l  s t r u c t u r e  a n d  t h e r e f o r e  h a v e  n o  r e a l  n e e d  of 
s u c h  c o n t r o l s . 20 H o w e v e r ,  as w a s  n o t e d  e a r l i e r ,  A r m e n t a n o  
h a s  p r o p o s e d  t h e  a b o l i t i o n  of a n t i t r u s t  l e g i s l a t i o n  in 
t h e  U n i t e d  S t a t e s ,  t h e  m o s t  h i g h l y  d e v e l o p e d  i n d u s t r i a l  
n a t i o n  in t h e  w e s t e r n  w o r l d . 21



O n e  p r o p o s a l  t h a t  f a c e d  t h e  E C  l e g i s l a t i v e  
a u t h o r i t i e s  w a s  t h a t  of d ual c o n t r o l .  If i m p l e m e n t e d ,  it 
w o u l d  h a v e  m e a n t  t h a t  t h e  C o m m i s s i o n  a n d  t h e  n a t i o n a l  
a u t h o r i t i e s  w o u l d  h a v e  c o n c u r r e n t  j u r i s d i c t i o n  w i t h  
r e g a r d  to m e r g e r  p r o p o s a l s  w i t h  a C o m m u n i t y  d i m e n s i o n .
T h e  m a i n  p r o p o n e n t s  of t h i s  o p t i o n  w e r e  G e r m a n y  a n d  t h e  
UK. 2 2

T h i s  o p t i o n  w a s  n ot, h o w e v e r ,  c o n s i d e r e d  s e r i o u s l y  
fo r  i n c l u s i o n  in t h e  R e g u l a t i o n .  A l t h o u g h  it c o u l d  be 
a r g u e d  t h a t  t h e  a c t u a l  i m p l e m e n t a t i o n  of t h e  M e r g e r  
C o n t r o l  R e g u l a t i o n  h a s  p r o d u c e d  s o m e t h i n g  l i k e  d u a l  
c o n t r o l ,  it w a s  c l e a r  t h a t  m o s t  p a r t i e s  i n t e n d e d  it to 
e m b r a c e  t h e  c o n c e p t  of t h e  o n e  s t o p  s h o p .

T h e  t e r m  ’o n e  s t o p  s h o p *  r e f e r s  to a c l e a r  
s e p a r a t i o n  of j u r i s d i c t i o n  b e t w e e n  t h e  M e m b e r  S t a t e s  a n d  
t h e  C o m m i s s i o n .  B e l o w  a c e r t a i n  p r e d e t e r m i n e d  p o i n t ,  t h e  
a u t h o r i t i e s  of t h e  M e m b e r  S t a t e s  w o u l d  h a v e  e x c l u s i v e  
j u r i s d i c t i o n  w i t h  r e g a r d  to m e r g e r ,  so  t h a t  o n l y  t h e  
n a t i o n a l  a u t h o r i t i e s  n e e d  b e  c o n s u l t e d .  E q u a l l y ,  f i r m s  
c o n t e m p l a t i n g  a m e r g e r  a b o v e  t h e  p r e - d e t e r m i n e d  
t h r e s h o l d  w o u l d  o n l y  n e e d  to d e a l  w i t h  t h e  C o m m i s s i o n .

H o w e v e r ,  t h e  p o s i t i o n  is s o m e w h a t  m o r e  c o m p l e x  
w h e r e  o n e  or b o t h  p a r t i e s  c o n t e m p l a t i n g  m e r g e r  a r e  n o n - E C  
f i r m s ,  or w h e r e  o n e  or b o t h  f i r m s ,  e v e n  t h o u g h  E C  f i r m s ,  
h a v e  s u b s t a n t i a l  a s s e t s  o u t w i t h  t h e  EC. It m a y  t h e n  a l s o  
b e  n e c e s s a r y  to g a i n  a p p r o v a l  f r o m  n a t i o n a l  a u t h o r i t i e s  
o u t w i t h  t h e  EC. F o r  e x a m p l e ,  t h e  U n i t e d  S t a t e s  a n t i t r u s t  
a u t h o r i t i e s  h a v e  j u r i s d i c t i o n  w h e r e  t h e  p r o p o s e d  m e r g e r  
i n v o l v e s  f i r m s ,  w h e t h e r  US or f o r e i g n ,  h a v i n g  b u s i n e s s  
i n t e r e s t s  w i t h i n  t h a t  c o u n t r y  a b o v e  a p r e - d e t e r m i n e d  
l e v e l . 23



T h e  n o t i o n  of a s i n g l e  r e g u l a t o r y  a u t h o r i t y
a t t r a c t e d  a w i d e  r a n g e  of s p o n s o r s h i p .  T h r e e  p r i n c i p a l  
g r o u p s ,  in p a r t i c u l a r ,  w e r e  in f a v o u r  of t h i s  s o l u t i o n :
t h e  C o m m i s s i o n ,  i n d u s t r y ,  a n d  t h e  m a j o r i t y  of M e m b e r
S t a t e s .  As w e l l  as t h e s e  m a j o r  g r o u p i n g s ,  o t h e r  p a r t i e s  
f a v o u r a b l e  to it w e r e  t h e  B a r  A s s o c i a t i o n  f o r  C o m m e r c e ,  
F i n a n c e  a n d  I n d u s t r y  ( B A F T I ) ,  a n d  t h e  H o u s e  of L o r d s . 24

T h e  C o m m i s s i o n  T h e  C o m m i s s i o n  is a C o m m u n i t y  
i n s t i t u t i o n  a n d ,  a s  s u c h ,  h a s  a s p e c i f i c  r o l e  to  p l a y  in 
t h e  f o r m u l a t i o n  of C o m m u n i t y  l e g i s l a t i o n .  It w a s  the 
C o m m i s s i o n  t h a t  i n s t i g a t e d  t h e  c o n c e p t  of a M e r g e r
C o n t r o l  R e g u l a t i o n  a n d  l a u n c h e d  t h e  f i n a l  i n i t i a t i v e  t h a t  
r e s u l t e d  in t h e  a d o p t i o n  of t h e  R e g u l a t i o n .  T h e  
C o m m i s s i o n  w a s  c h a r g e d  w i t h  a d e m a n d i n g  r o l e  in th e 
f o r m u l a t i o n  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .  It h a d  to
h a v e  a c l e a r  v i s i o n ,  b o t h  as  to t h e  m o d e l  c o n t e n t s  of th e
R e g u l a t i o n  a n d  a s  to i t s  r o l e  w i t h i n  t h e  s i n g l e  m a r k e t
p l a n .  T h e  C o m m i s s i o n  a l s o  n e e d e d  to b e  a w a r e  of a n y  
p o s s i b l e  a d v e r s e  c o n s e q u e n c e s  t h a t  m i g h t  r e s u l t  f r o m  the 
i m p l e m e n t a t i o n  of a R e g u l a t i o n  c o n t a i n i n g  a n y  
i m p e r f e c t i o n s .

F u r t h e r ,  as r e g a r d s  t h e  a c t u a l  d i s c u s s i o n  of t h e  
c o n t e n t s  of t h e  d r a f t  R e g u l a t i o n  a m o n g  t h e  i n t e r e s t e d  
p a r t i e s ,  t h e  r o l e  of t h e  C o m m i s s i o n  w a s  to a c t  w i t h  the 
o v e r a l l  g o o d  of t h e  C o m m u n i t y  in m i n d ,  f u n c t i o n i n g  a s  a n  
h o n e s t  b r o k e r  b e t w e e n  t h e  v a r i o u s  s e c t i o n a l  i n t e r e s t  
g r o u p s .  In s h o r t ,  t h e  C o m m i s s i o n  w a s  t h e  p i l o t  c h a r g e d  
w i t h  s t e e r i n g  th e  M e r g e r  C o n t r o l  R e g u l a t i o n  to a. s a f e
h a r b o u r .

T h e  c o n g r u i t y  of t h e  o p t i o n  of e x c l u s i v e  
j u r i s d i c t i o n  w i t h  t h e  l o g i c  of t h e  s i n g l e  m a r k e t  w a s
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p o s s i b l y  t h e  p r i m a r y  r e a s o n  t h a t  lay b e h i n d  t h e  
C o m m i s s i o n ’ s s u p p o r t  f o r  i t . 25 T h a t  the i d e a  of a s i n g l e  
m a r k e t  d i c t a t e s  t h a t  t h e r e  o u g h t  to b e  a s i n g l e  
r e g u l a t o r y  r e g i m e  f o r  m e r g e r ,  c a n  b e  d e d u c e d  f r o m  s e t t i n g  
d o w n  a s e r i e s  of b a s i c  p r o p o s i t i o n s .  T h e  n a t i o n a l
a u t h o r i t i e s  of t h e  M e m b e r  S t a t e s  l a c k  t h e  p o w e r  or
c o m p e t e n c e  to a c t  o n  t h e  s u p r a n a t i o n a l  lev e l .  C o m p e t i t i o n  
is e v e r  m o r e  f r e q u e n t l y  b r e a k i n g  o u t  f r o m  t h e  b o u n d a r i e s  
of n a t  i o n a l  m a r k e t s  a n d  e m e r g i n g  o n t o  t h e  E u r o p e a n  p l a n e .  
T h e  a p p l i c a t i o n  of n a t i o n a l  p o l i c i e s  to c r o s s - b o r d e r  
m e r g e r s  is t h e r e f o r e  i n a p p r o p r i a t e .  A E u r o p e a n  p o l i c y  is 
t h u s  a n e c e s s i t y  if t h e  law is to r e f l e c t  p r o p e r l y  t h e
real n a t u r e  of c o m p e t i t i o n  in t h e  1 9 9 0 s . 26

W o o l c o c k  w r o t e  t h a t  th e  C o m m i s s i o n  p r e f e r r e d  t h e  
o p t i o n  of a R e g u l a t i o n  t h a t  c l e a r l y  d e l i n e a t e d  n a t i o n a l  
a n d  C o m m u n i t y  a r e a s  of r e s p o n s i b i l i t y  b e c a u s e  it, "...
e n h a n c e s  C o m m u n i t y  c o m p e t e n c e . " 27 T h e  I n s t i t u t e  of 
D i r e c t o r s  w a s  s o m e w h a t  m o r e  f o r t h r i g h t  w h e n  it n o t e d  t h a t  
" T h e  E C  m e r g e r s  p r o p o s a l  is s e e n  b y  t h e  C o m m i s s i o n  a n d  
o t h e r s  a s  a n  e x t e n s i o n  a n d  r e f i n e m e n t  of t h e  C o m m u n i t y ’ s 
c u r r e n t  c o m p e t i t i o n  p o w e r s . " 28 In s h o r t ,  t h e  o n e  s t o p
s h o p  o p t i o n  w o u l d  s t r e n g t h e n  t h e  p o w e r  of t h e  C o m m  i s s i o n .

In f a c t ,  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  in g e n e r a l ,
a n d  t h e  o n e  s t o p  s h o p  p r o v i s i o n s  w i t h i n  it in p a r t i c u l a r ,  
r e p r e s e n t  a m a j o r  a c h i e v e m e n t  b y  a n d  fo r  t h e  C o m m i s s i o n ,  
a n d  of c o u r s e  D G  IV. T h e  g r a n t i n g  of e x c l u s i v e  p o w e r s  to
t h e  C o m m i s s i o n  f o r  m a j o r  m e r g e r s  is t h e  c u l m i n a t i o n ,  in
t h i s  a r e a ,  of a f u n d a m e n t a l  a i m  of t h e  C o m m u n i t y ,  n a m e l y ,  
t h e  i r r e v o c a b l e  m o v e m e n t  of e c o n o m i c ,  a n d  in p r a c t i c e  
p o l i t i c a l ,  p o w e r  f r o m  t h e  M e m b e r  S t a t e s  to t h e
C o m m  i s s i o n .

I n d u s t r y  T h a t  t h e  m a j o r i t y  of E u r o p e a n  b u s i n e s s e s



s u p p o r t e d  t h e  i d e a  of e x c l u s i v e  C o m m u n i t y  j u r i s d i c t i o n  
a b o v e  a c e r t a i n  level m a y  be d e d u c e d  f r o m  a s t u d y  of 
s t a t e m e n t s  b y  t h e  C B I , U N I C E ,  t h e  H o u s e  of L o r d s ,  a n d  
c o m m e n t a t o r s .

T h e  CBI s t i p u l a t e d  t h a t  its s u p p o r t  w a s  c o n d i t i o n a l  
on t h e  R e g u l a t i o n  a c h i e v i n g  a o n e  s t o p  s h o p . 29 V a r i o u s  
U N I C E  d e c l a r a t i o n s  s t r e s s e d  m u c h  t h e  s a m e  p o i n t , ’ 0 T h e  
H o u s e  of L o r d s  n o t e d ,  " T h e  C o m m i t t e e  w e r e  i m p r e s s e d  by 
t h e  a l m o s t  u n a n i m o u s  s u p p o r t  f r o m  i n d u s t r y  a n d  t h e i r  
legal a d v i s o r s  f o r  a s i n g l e  c o n t r o l  a t  C o m m u n i t y  level of 
m e r g e r s . MI 1 W o o l c o c k  w r o t e ,  " E u r o p e a n  i n d u s t r i a l i s t s
t h e r e f o r e  w a n t  a n  EC. r e g u l a t i o n  w h i c h  w i l l  s e r v e  a s  the 
s o l e  i n s t r u m e n t  f o r  m e r g e r s  w i t h  a E u r o p e a n  d i m e n s i o n , " 72 
T h e  r e a s o n s  f o r  E u r o p e a n  i n d u s t r i a l i s t s  b e i n g
e n t h u s i a s t i c  s u p p o r t e r s  of t h e  e x c l u s i v e  j u r i s d i c t i o n  
o p t i o n  w e r e  r e l a t i v e l y  c l e a r .  In g e n e r a l ,  s i n g l e  c o n t r o l  
w o u l d  h e l p  to c l a r i f y  a n d  s i m p l i f y  t h e  l a w . 33

In p a r t i c u l a r ,  it w o u l d  a l l o w  f i r m s  g r e a t e r
i n d e p e n d e n c e  f r o m  s t a t e  c o n t r o l  a n d  t h u s  p e r m i t  t h e m  m o r e  
f r e e d o m  to e x p a n d  a t  t h e  E u r o p e a n  l e v e l .  T h i s  w o u l d  s e e m  
to be a m a j o r  f a c t o r  m o t i v a t i n g  f i r m s  in t h e i r  s u p p o r t  
for t h e  o n e  s t o p  s h o p .  As  W o o l c o c k  p u t  it: "... t h e  m a i n
o b j e c t i v e  of E u r o p e a n  b u s i n e s s  is to a v o i d  m u l t i p l e  
c o n t r o l .  E x c l u s i v e  p o w e r s  for t h e  C o m m i s s i o n  w o u l d  m e a n  
t h a t  n a t i o n a l  g o v e r n m e n t s  c o u l d  n o  l o n g e r  s t a n d  in the 
w a y  of m e r g e r  a n d  a c q u i s i t i o n  s t r a t e g i e s  of t h e  c o m p a n i e s  
s e e k i n g  to e s t a b l i s h  a E u r o p e a n - w i d e  p r e s e n c e . ” 34

F u r t h e r m o r e ,  t h e  E C  is p a r t  of t h e  g l o b a l  b u s i n e s s
c o m m u n i t y .  In t h i s  c o n t e x t ,  it is i m p o r t a n t  f o r  E u r o p e a n
i n d u s t r y  to s e n d  a m e s s a g e  to f i r m s  f r o m  n o n - E C  s t a t e s  
t h a t  it s p e a k s  w i t h  o n e  v o i c e  a s  r e g a r d s  m e r g e r  c o n t r o l .  
A 5 t h e  CBI s t a t e d ,  " O n e  p a r t i c u l a r  f e a t u r e  w e  n o t e  is



t h a t  t h e  p r e d a t o r y  c o m p a n i e s  h a v e  o f t e n  b e e n  f r o m  o u t s i d e  
t h e  E u r o p e a n  C o m m u n i t y .  It is e s s e n t i a l  t h a t  a C o m m u n i t y  
v i e w  is t a k e n  in r e l a t i o n  to s u c h  b i d s . " 33

M e m b e r  S t a t e s  T h e  m a j o r i t y  of M e m b e r  S t a t e s  w e r e  in 
f a v o u r  of t h e  C o m m i s s i o n  h a v i n g  s o l e  j u r i s d i c t i o n  in t h e  
a p p r a i s a l  of m e r g e r s  a b o v e  t h e  a g r e e d  t h r e s h o l d .  T h e r e  
w e r e  s e v e r a l  d i f f e r e n t  g r o u n d s  f o r  s u c h  s u p p o r t .  In 
g e n e r a l ,  M e m b e r  S t a t e s  t e n d e d  to f a v o u r  t h e  o n e  s t o p  
o p t i o n  b e c a u s e  it s a t i s f i e d  a s p e c i f i c  n a t i o n a l  n e e d  or 
p r o v i d e d  a s o l u t i o n  to a p r o b l e m  c a u s e d  b y  t h e  a b s e n c e  of 
l o cal m e a s u r e s .

W h e r e  n a t i o n a l  m e r g e r  c o n t r o l s  a r e  n o n - e x i s t e n t  t h e  
M e m b e r  S t a t e  m a y  w i s h  t h e  C o m m i s s i o n  to a c t  in its p l a c e .  
If so, t h e n  t h e  o p t i o n  of e x c l u s i v e  C o m m i s s i o n  c o n t r o l  is 
a n  a t t r a c t i v e  p r o s p e c t .  T h i s  w a s  t h e  c a s e  w i t h ,  fo r  
e x a m p l e ,  G r e e c e  a n d  P o r t u g a l . 36

W h i l s t  it is b y  n o  m e a n s  a c o m p l e t e  s o l u t i o n  to t h e  
p r o b l e m  of r e s t r u c t u r i n g  E C  i n d u s t r y  o n  a E u r o p e a n  
b a s i s ,  a s i n g l e  c o n t r o l  m e c h a n i s m ,  p r e f e r a b l y  u t i l i s i n g  
m o r e  t h a n  a p u r e  c o m p e t i t i o n  a p p r a i s a l  c r i t e r i o n ,  is a 
n e c e s s a r y  p a r t  of t h i s  p r o c e s s .  S t a t e s  t h a t  h a v e  a r g u e d  
t h e  n e e d  f o r  C o m m u n i t y  i n d u s t r y  to b e  s t r u c t u r e d  o n  a 
E u r o p e a n  b a s i s ,  r a t h e r  t h a n  o n  a n a t i o n a l  s c a l e ,  t h u s  
f a v o u r e d  t h i s  o p t i o n .  B o t h  F r a n c e  a n d  I t a l y  c h a m p i o n  t h i s  
v i e w p o i n t  a n d  t h e r e f o r e  s u p p o r t e d  t h e  n o t i o n  of e x c l u s i v e  
c o n t r o l  o v e r  t h e  a g r e e d  t h r e s h o l d , 37

T h e r e  w a s  a n t a g o n i s m  t o w a r d s  e x c l u s i v e  c o n t r o l  
e m a n a t i n g  f r o m  t w o  of t h e  M e m b e r  S t a t e s  h a v i n g  d e v e l o p e d  
m e r g e r  c o n t r o l  laws of t h e i r  o w n  w h o  s o u g h t  to r e t a i n  
t h e i r  e x i s t i n g  p o w e r s ,  i.e. G e r m a n y  a n d  t h e  U K .3 8



297

G e r m a n  o p p o s i t i o n  w a s  v o i c e d  p u b l i c l y ,  n o t  by th e
g o v e r n m e n t  b ut, in t h e  m a i n ,  b y  t h e  F e d e r a l  C a r t e l
O f f i c e , ”  T h o u g h  t h i s  i n s t i t u t i o n  is n o t  t h e  o f f i c i a l
v o i c e  of t h e  g o v e r n m e n t  it is a p o w e r f u l  a n d
a u t h o r i t a t i v e  b o d y  a n d  its a r g u m e n t s  a r e  t a k e n  as  b e i n g ,
fo r  a l 1 p r a c t i c a l  p u r p o s e s ,  t h o s e  of t h e  s t a t e .  T h e r e  
w e r e  t w o  broad, g r o u n d s  f o r  p r e f e r r i n g  t h e  o p t i o n  of d u a l  
c o n t r o l :  t h e  r e l a t i v e  s t r e n g t h s  of n a t i o n a l  a n d  C o m m u n i t y
c o n t r o l s ;  a n d  t h e  s t a t e  p o l i c y  of e c o n o m i c  l i b e r a l i s m .

It w a s  a r g u e d  t h a t  t h e  p r o p o s e d  M e r g e r  C o n t r o l
R e g u l a t i o n  w o u l d  b e  w e a k e r  t h a n  e x i s t i n g  G e r  m a n
c o n t r o l s .  T h e  C a r t e l  O f f i c e  g a v e  a s  e x a m p l e s  s e v e r a l
i n s t a n c e s  w h e r e  t h e y  f e a r e d  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  
w o u l d  n o t  m a t c h  u p  to t h e i r  o w n  r e g u l a t i o n s .  T h e  law 
w i t h i n  G e r m a n y  r e q u i r e s  o n l y  t h e  p u r c h a s e  of m i n o r i t y  
h o l d i n g s  fo r  it to b e c o m e  r e l e v a n t .  B y  c o n t r a s t ,  
C o m m u n i t y  p r o v i s i o n s  w e r e  n o t  to b e  t r i g g e r e d  u n t i l  a 
c h a n g e  of c o n t r o l  o c c u r r e d .  G e r m a n  law d o e s  n o t  p e r m i t
d o m i n a n t  m a r k e t  p o s i t i o n s  to b e  e s t a b l i s h e d .  T h e  C a r t e l
o f f i c e  b e l i e v e d  t h e  p r o p o s e d  R e g u l a t i o n  p r o p o s a l s  w e r e  
w e a k e r .  A f u r t h e r  p r o b l e m  w i t h  t h e  R e g u l a t i o n  p r o p o s a l s  
w a s  t h a t  a g a p  in c o n t r o l  w o u l d  b e  c r e a t e d .  W i t h i n  t h i s  
gap, m a r k e t - d o m i n a t i n g  o l i g o p o l i e s  c o u l d  f l o u r i s h ,
n e c e s s i t a t i n g  s t a t e  i n t e r v e n t i o n  b y  d i n t  of n a t i o n a l  
r e g u l a t i o n s .  It w a s  a l s o  f e a r e d  t h a t  r e g i o n a l  p r i c i n g  
f a c t o r s  m i g h t  be o v e r l o o k e d  b y  t h e  C o m m i s s i o n  w h e n  
r e g a r d i n g  t h e  E C  m a r k e t  a s  a  w h o l e ,  a g a i n  n e c e s s i t a t i n g  
p a r a l l e l  c o n t r o l s .

A f u r t h e r  c o n c e r n  w a s  o v e r  t h e  i n t e r p r e t a t i o n  of th e  
C o m m u n i t y ’ s c r i t e r i o n  ’a s u b s t a n t i a l  p a r t  of t h e  m a r k e t , ’ 
in t h e  d r a f t  R e g u l a t i o n  of D e c e m b e r  1 9 8 8 . 40 T h e  C a r t e l  
O f f i c e  b e l i e v e d  t h i s  c o u l d  h a v e  b e e n  t a k e n  by the 
C o m m i s s i o n  a s  a p p l y i n g  w i t h i n  a. p a r t  of t h e  s t a t e ,  r a t h e r
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t h a n  G e r m a n y  as a w h o l e .  A p o s s i b l e  s i t u a t i o n  c o u i d  h a v e  
b e e n  t h a t  m e r g e r s  a f f e c t i n g  S o u t h e r n  G e r m a n y ,  if a b o v e  
t h e  t h r e s h o l d ,  w o u l d  h a v e  c o m e  w i t h i n  t h e  e x c l u s i v e  
j u r i s d i c t i o n  of th e  C o m m i s s i o n .  T h i s  w a s  u n a c c e p t a b l e .  
T h e  C a r t e l  o f f i c e  a r g u e d  t h a t  s u c h  m e r g e r s  h a d  to r e m a i n  
w i t h i n  t h e  e x c l u s i v e  a m b i t  of t h e  s t a t e  a u t h o r i t i e s .  It 
f e l t  t h e  p r o p o s e d  s o l u t i o n  c o n t a i n e d  w i t h i n  A r t i c l e  8 of 
t h e  D e c e m b e r  1 9 8 8  d r a f t  w a s  u n s a t i s f a c t o r y .  A r t i c l e  8 ( 2 )  
s t a t e d :

W h e r e  t h e  C o m m i s s i o n  f i n d s  t h a t  a n o t i f i e d  
c o n c e n t r a t i o n  f u l f i l l s  t h e  c o n d i t i o n s  of
c o m p a t i b i l i t y  ... it s h a l l  i s s u e  a d e c i s i o n
d e c l a r i n g  t h e  c o n c e n t r a t i o n  c o m p a t i b l e  w i t h  t h e  
c o m m o n  m a r k e t ;  ... In s u c h  a c a s e  t h e  C o m m i s s i o n  m a y  
a l s o  e m p o w e r  M e m b e r  S t a t e s  w h i c h  a r e  d i r e c t l y
c o n c e r n e d  b y  t h e  c o n c e n t r a t i o n  to a p p l y  t h e i r  
n a t i o n a l  l e g i s l a t i o n  o n  c o m p e t i t i o n  in o r d e r  to 
e n s u r e  c o n d i t i o n s  of e f f e c t i v e  c o m p e t i t i o n  in loc a l  
m a r k e t s  w i t h i n  t h e i r  r e s p e c t i v e  t e r r i t o r i e s .

T h e  p r e s e n t  p o l i c y  of t h e  G e r m a n  c o m p e t i t i o n  
a u t h o r i t i e s  is b a s e d  o n  e c o n o m i c  l i b e r a l i s m  a n d  f r e e
c o m p e t i t i o n .  B o t h  t h e  C a r t e l  O f f i c e  a n d  t h e  g o v e r n m e n t  
f e l t  t h a t  t h i s  p o l i c y  w a s  b e i n g  p u t  in s o m e  d a n g e r  by 
d i n t  of A r t i c l e  2 ( 3 )  of t h e  D e c e m b e r  1 9 8 8  d r a f t ,  w h i c h  
s e e m e d  to i n d i c a t e  t h a t  m a r  ke t d o m  i n a t  ing m e r g e r s  w o u l d  
be p e r m i t t e d  o n  i n d u s t r i a l  p o l i c y  g r o u n d s . 41 T h e  A r t i c l e  
s t a t e d ,  " C o n c e n t r a t i o n s  w h i c h  c r e a t e  or s t r e n g t h e n  a 
p o s i t i o n  ... s h a l l  b e  d e c l a r e d  i n o p e r a b l e  w i t h  t h e  C o m m o n  
M a r k e t  u n l e s s  a u t h o r i s e d  o n  t h e  g r o u n d  t h a t  t h e i r  
c o n t r i b u t i o n  to i m p r o v i n g  p r o d u c t i o n  a n d  d i s t r i b u t i o n ,  to 
p r o m o t i n g  t e c h n i c a l  or e c o n o m i c  p r o g r e s s ,  or to i m p r o v i n g  
t h e  c o m p e t i t i v e  s t r u c t u r e  w i t h i n  t h e  c o m m o n  m a r k e t  
o u t w e i g h s  t h e  d a m a g e  to c o m p e t i t i o n . "



T h e  n u b  of t h e  p r o b l e m  w a s  t h a t ,  u n l i k e  t h e  C a r t e l  
O f f i c e ,  t h e  C o m m i s s i o n  is n o t  a n  i n d e p e n d e n t  b o d y .  It is 
t h e r e f o r e  s u s c e p t i b l e  to p o l i t i c a l  p r e s s u r e s  w h i c h  m a y
c a u s e  it to f a v o u r  i n d u s t r i a l  c r i t e r i a  a b o v e  c o m p e t i t i o n  
c r i t e r i a .  T h e  C a r t e l  O f f i c e  b e l i e v e d  t h a t ,  w h e r e  t h e
C o m m i s s i o n  h a s  e x c l u s i v e  p o w e r  w i t h  r e g a r d  to c e r t a i n  
m e r g e r s ,  n a t i o n a l  a u t h o r i t i e s  h a v e  n o t  s u f f i c i e n t
c o u n t e r v a i l i n g  p o w e r ,  r e m e d i e s  b e f o r e  t h e  EC.J b e i n g
j u d g e d  i n s u f f i c i e n t .  T h e  C a r t e l  O f f i c e  a n d  t h e  G e r m a n
g o v e r n m e n t  p r o p o s e d  a t w o  p a r  t s o l u t i o n .  F i r s t ,  th e  
d i s c r e t i o n a r y  p o w e r s  of t h e  C o m m i s s i o n  u n d e r  A r t i c l e  2 ( 3 )  
s h o u l d  b e  l i m i t e d .  S e c o n d ,  n o t w i t h s t a n d i n g  t h e  f i r s t
m e a s u r e ,  t h e  n a t i o n a l  a u t h o r i t i e s  s h o u l d  b e  a l l o w e d  to 
r e t a i n  e x c e p t i o n a l  p o w e r s  to b l o c k  m e r g e r s  t h e y  f e l t  h a d  
b e e n  a l l o w e d  b y  t h e  C o m m i s s i o n  f o r  p o l i t i c a l  r e a s o n s .

T h e  U n i t e d  K i n g d o m  h a d  t h r e e  m a j o r  f e a r s  o v e r  the 
M e r g e r  C o n t r o l  R e g u l a t i o n .  T h e s e  c o n c e r n e d  t h e  s c o p e  of 
A r t i c l e  2 ( 3 )  of t h e  D e c e m b e r  1 9 8 8  d r a f t ;  r e g i o n s ;  a n d  
n a t i o n a l  p u b l i c  i n t e r e s t .  T h e  s t a n c e  a d o p t e d  b y  t h e  U K  
w a s  t h u s  c l o s e  to t h a t  of G e r m a n y  a n d  t h e  f i r s t  t w o  
r e s e r v a t i o n s  e n t e r t a i n e d  b y  t h e  U K  c a n  b e  d i r e c t l y  l i n k e d  
to t h e  G e r m a n  p o s i t i o n .

T h e  B r i t i s h  g o v e r n m e n t  w i s h e d  to l i m i t  t h e  s c o p e  
g i v e n  to t h e  C o m m i s s i o n  b y  A r t i c l e  2 ( 3 ) .  D e s p i t e  t h e  f a c t  
t h a t  B r i t i s h  l e g i s l a t i o n  a l l o w s  r e f e r e n c e  to the 
M o n o p o l i e s  a n d  M e r g e r s  C o m m i s s i o n  o n  t h e  g r o u n d s  of 
p u b l i c  i n t e r e s t ,  t h e  p o l i c y  of t h e  p r e s e n t  a u t h o r i t i e s  is 
to m a k e  p r i n c i p a l  u s e  of t h e  g r o u n d  of c o m p e t i t i o n .  As 
B o r r i e  n o t e d ,  " G o v e r n m e n t  M i n i s t e r s  h a v e  s t a t e d  o n  
s e v e r a l  o c c a s i o n s  t h a t  t h e  pr i m a r y  r e a s o n  f o r  m a k i n g  a 
r e f e r e n c e  to t h e  M o n o p o l i e s  a n d  M e r g e r s  C o m m i s s i o n  is 
t h a t  t h e  m e r g e r  a p p e a r s  to r e d u c e  c o m p e t i t i o n  
s i g n i f i c a n t l y  in s o m e  U K  m a r k e t . " 42 F o r  t h i s  r e a s o n  the
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U n i t e d  K i n g d o m  w a s  l o a t h e  to a l l o w  t h e  fc.C C o m m i s s i o n  a n y  
wider scope .

L i k e  t h e  G e r m a n ,  t h e  E r i t i s h  g o v e r n m e n t  f e l t  t h a t  
n a t i o n a l  a u t h o r i t i e s  o u g h t  to h a v e  a g r e a t e r  s a y  in 
r e g i o n a l  m a t t e r s  t h a n  t h e  p r o p o s e d  R e g u l a t i o n  p e r m i t t e d .  
T h i s  w a s  n o t e d  b y  W o o l c o c k ,  w h o  w r o t e ,  " T h e r e  is a l s o  
s o m e  c o n c e r n  t h a t  E C - l e v e l  m e r g e r  c o n t r o l  w o u l d  r e s u l t  in 
a n t i - c o m p e t i t i v e  m a r k e t  s t r u c t u r e s  in t h e  m e m b e r  
s t a t e s . " 4 5

T h e  B r i t i s h  g o v e r n m e n t  w a s  c o n c e r n e d  to r e t a i n  
p o w e r s  a d e q u a t e l y  to p r o t e c t  t h e  n a t i o n a l  i n t e r e s t .  A 
c a s e  in p o i n t  w a s  w h e r e  t h e  B r i t i s h  g o v e r n m e n t  o r d e r e d  
d i s i n v e s t m e n t  of a K u w a i t i  s t a k e  in B P . 44 H e r  M a j e s t y ’s 
G o v e r n m e n t  w i s h e d  to e n s u r e  t h e y  w o u l d  h a v e  p o w e r  to t a k e  
s i m i l a r  a c t i o n  in c o m p a r a b l e  s i t u a t i o n s  in t h e  f u t u r e .  To 
t h i s  e n d ,  t h e  g o v e r n m e n t  f e l t  t h a t  t h e  b r o a d  d e f i n i t i o n  
of 1e g i t i m a t e  i n t e r e s t s  c o n t a i n e d  in A r t i c l e  2 0 ( 3 )  of the 
D e c e m b e r  1 9 8 8  d r a f t  w o u l d  be  m o r e  a p p r o p r i a t e  t h a n  the 
l a t e s t  C o m m i s s i o n  p r o p o s a l  of a l ist of n a m e d  i n t e r e s t s .  
A r t i c l e  2 0 ( 3 )  s t a t e d ,  " M e m b e r  S t a t e s  m a y  t a k e  a p p r o p r i a t e  
m e a s u r e s  w h e r e  n e c e s s a r y  to p r o t e c t  l e g i t i m a t e  i n t e r e s t s  
o t h e r  t h a n  t h o s e  p u r s u e d  b y  t h i s  R e g u l a t i o n ,  p r o v i d e d  
t h a t  s u c h  i n t e r e s t s  a r e  s u f f i c i e n t l y  d e f i n e d  a n d  
p r o t e c t e d  in d o m e s t i c  law a n d  t h a t  s u c h  m e a s u r e s  a r e  
c o m p a t i b l e  w i t h  o t h e r  p r o v i s i o n s  of C o m m u n i t y  l a w . " 45 
T h e  C o m m i s s i o n  p r o p o s a l  t h a t  h a d  b e e n  p u t  f o r w a r d  
s u b s e q u e n t  to A r t i c l e  2 0 ( 3 ) ,  h o w e v e r ,  l i m i t e d  l e g i t i m a t e  
i n t e r e s t s  to  p u b l i c  s e c u r i t y ,  p l u r a l i t y  of t h e  m e d i a ,  a n d  
p r u d e n t i a l  r u l e s .

C o n e  1 us i o n s . T h e r e  d o e s  n o w  e x i s t  a s y s t e m  of 
e x c l u s i v e  j u r i s d i c t i o n  f o r  t h e  c o n t r o l  of, in t h e  m a i n ,  
c r o s s - b o r d e r  m e r g e r s .  T h e  p o i n t s  in f a v o u r  of t h e  o n e
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stop shop presented an overwhelming case for this
p a r t i c u l a r  o p t i o n  to h a v e  b e e n  c h o s e n .  In p a r t i c u l a r ,  th e  
s p e c i f i c  a r g u m e n t  f o r  a s i n g l e  a u t h o r i t y  t a k i n g  a n  
o v e r a l l  v i e w  of m e r g e r s  a n d  t h e  g r o u n d s  s u g g e s t e d  by  
i n d u s t r y  c a r r i e d  g r e a t  w e i g h t .

N o n e t h e l e s s ,  t w o  of t h e  l a r g e r  M e m b e r  S t a t e s ,  e a c h  
of w h o m  is a  h i g h l y  d e v e l o p e d  i n d u s t r i a l  p o w e r ,  h a d  
s t r o n g  r e s e r v a t i o n s  a g a i n s t  t h e  o n e  s t o p  s h o p  p r o p o s a l .  
E v e n  w i t h o u t  t h e  b e n e f i t  of h i n d s i g h t ,  t h i s  s h o u l d  h a v e  
i n d i c a t e d  t h a t  s o m e  d e g r e e  of d e r o g a t i o n  f r o m  it w o u l d  be 
f o u n d  b o t h  w i t h i n  t h e  f i n a l  d r a f t  a n d  w i t h i n  t h e
R e g u l a t i o n  i t s e l f .

T h e  a r g u m e n t  f o r  t h e  c o m p l e t e  r e m o v a l  of c o n t r o l s  
h a d  s o m e  e c o n o m i c  m e r i t .  A d d i t i o n a l l y ,  it h a d  t h e  b e n e f i t  
of r e l a t i v e  s i m p l i c i t y .  H o w e v e r ,  a s  w i l l  b e  a r g u e d  l a t e r  
on  in t h i s  c h a p t e r ,  it w o u l d  n o t  h a v e  b e e n  t h e  c o r r e c t  
o p t i o n ,  s i n c e  it w o u l d  h a v e  m e a n t  i m p o s i n g  a s h o r t  t e r m  
s o l u t i o n  o n t o  a l o n g  t e r m  p r o b l e m .

T h e  d e c i s i o n  to i n s t i t u t e  a s y s t e m  of e x c l u s i v e  
j u r i s d i c t i o n  h a s  a f a r  w i d e r  r e l e v a n c e  t h a n  t h e  
s e t t l e m e n t  of t h e  p r o b l e m  to h a n d .  T h e  i m p l i c a t i o n s  of 
t h e  d e c i s i o n  o n  d o u b l e  j e o p a r d y  a r e  of m a j o r
s i g n i f i c a n c e .  It m a y  p o i n t  t h e  w a y  to t h e  o v e r a l l  
r e g u l a t i o n  a n d  c o n s e q u e n t i a l  f u t u r e  d e v e l o p m e n t  of
E u r o p e a n  i n d u s t r y .  F u r t h e r ,  t h e  p o s i t  i o n s  a d o p t e d  b y  th e  
v a r i o u s  f a c t i o n a l  g r o u p s  d u r i n g  t h e  s e t t l e m e n t  of th e  
i s s u e  h i g h l i g h t  t h e  p r o b l e m s  w h i c h  c o u l d  a f f e c t  s u c h  
d e v e l o p m e n t s ,  w i t h  i m p l i c a t i o n s  b o t h  f o r  E u r o p e a n  
i n d u s t r y  a n d  f o r  t h e  C o m m u n i t y  i t s e l f .

G a l b r a i t h  a r g u e d  t h a t ,  d e s p i t e  a p p e a r a n c e s , 
b u s i n e s s  a c t u a l l y  a l l i e s  i t s e l f  to t h e  s o u r c e s  of p o w e r



w i t h i n  its e n v i r o n m e n t . 46 In o t h e r  w o r d s ,  t h e  f i r m  a n d  
t h e  s t a t e  e x i s t  n o t  as p r o t a g o n i s t s  b u t  as p a r t n e r s .  
W h i l e  d e p l o r i n g  its e f f e c t s ,  t h e  I n s t i t u t e  of D i r e c t o r s  
h a s  r e c o g n i s e d  t h e  t r u t h  of t h i s  h y p o t h e s i s  in r e l a t i o n  
to f i r m s  in t h e  C o m m u n i t y .  It h a s  n o t e d  t h a t  l a r g e  f i r m s  
a r e  t h e  ’ s o c i a l  p a r t n e r s ’ of s e v e r a l  M e m b e r  S t a t e s . 47 T h e  
i m p l e m e n t a t i o n  of t h e  o n e  s t o p  s h o p  c o n c e p t  m a y  p r o v e  to 
b e  t h e  f i n a l  f a c t o r  in t h e  d e m i s e  of s u c h  l o n g - s t a n d i n g  
r e l a t i o n s h i p s .

T h e  h a r m o n i s a t i o n  of c o m p a n y  iaw m a r k e d  t h e  
b e g i n n i n g  of t h e  p r o c e s s  in t h e  p r i v a t e  law f i e l d .  In t h e  
p u b l i c  law s p h e r e  C o n t i n e n t a l  C a n  w a s  t h e  s t a r t i n g  p o i n t  
of t h e  e r o s i o n  of t h e  p o w e r  h e l d  b y  M e m b e r  S t a t e s  o v e r  
t h e i r  f i r m s . 48 W i t h  t h e  c r e a t i o n  of t h e  o n e  s t o p  s h o p ,  
p o w e r  in t h i s  s p h e r e ,  a n d  i n d e e d  in g e n e r a l ,  h a s  n o w  
s h i f t e d  i r r e v o c a b l y  a n d  d e c i s i v e l y  f r o m  M e m b e r  S t a t e s  to 
t h e  C o m m i s s i o n .  F i r m s  a r e  n o w  b e g i n n i n g  to l o o s e n  t h e i r  
t i e s  w i t h  n a t  i o n a 1 s t a t e s  a n d  to t r a n s f e r  m u c h  of t h e i r  
a t t e n t i o n  a n d  a l l e g i a n c e  t o w a r d s  t h e  n e w  c e n t r e  of p o w e r ,  
t h e  EC.

T h a t  t h e y  w e r e  a w a r e  of t h i s  p r o c e s s  p r o v i d e s  m u c h  
of t h e  e x p l a n a t i o n  f o r  t h e  a t t i t u d e  of t h o s e  a d v a n c e d  
i n d u s t r i a l  s t a t e s  w h o  w e r e ,  a n d  are, f i g h t i n g  a g a i n s t  a n  
i n d u s t r i a l  p o l i c y  a t  t h e  s u p r a n a t i o n a l  l evel. In e s s e n c e ,  
G e r m a n y  a n d  t h e  U K  d o  n o t  w i s h  to l o s e  t h e i r  r e l a t i o n s h i p  
w i t h  n a t i o n a l  i n d u s t r y .  P a r t  of t h e  r e s u l t a n t  s t r a t e g y  
w a s  to l i m i t ,  a s  f a r  as  p o s s i b l e ,  a n y  t r a n s f e r  of s t a t e  
p o w e r  to t h e  C o m m i s s i o n  w i t h  r e g a r d  to t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n .  H o w e v e r ,  w i t h  t h e  c e d i n g  of t h e  p r i n c i p l e  of 
e x c l u s i v e  c o n t r o l ,  a m a j o r  b a t t l e  h a s  b e e n  lost.

T h e  i m p l i c a t i o n s  of t h e  o n e  s t o p  s h o p  for t h e  E C  a r e  
c o n s i d e r a b l e .  T h e  C o m m u n i t y ,  a n d  e s p e c i a l l y  t h e



C o m m i s s i o n ,  h a s  u n d o u b t e d l y  a c h i e v e d  a m a j o r  t r i u m p h .  
Its e x c l u s i v e  j u r i s d i c t i o n  o v e r  m e r g e r s  c o n s o l i d a t e s  the 
r e l a t i o n s h i p  of t h e  C o m m i s s i o n  w i t h  i n d u s t r y  a n d  
p r o v i d e s  t h a t  i n s t i t u t i o n  w i t h  t h e  o p p o r t u n i t y  of h e l p i n g  
to s h a p e  its f u t u r e  p a t h .  T h e r e  is, h o w e v e r ,  a p o t e n t i a l  
d o w n  s i d e  to t h i s  e n h a n c e m e n t  of t h e  p o w e r  a n d  p r e s t i g e  
of t h e  C o m m i s s i o n .

It c o u l d  b e  q u e s t i o n e d  w h e t h e r  or n o t  t h e  C o m m i s s i o n  
is p r o p e r l y  a w a r e  of, a n d  c a n  c o p e  w i t h ,  t h e  full 
i m p l i c a t i o n s  of t h e  c h a n g e .  If a u t h o r i t y  h a s  b e e n  
t r a n s f e r r e d ,  t h e r e  e x i s t s  t h e  n e e d  f o r  a n  o r g a n i s a t i o n  or 
i n s t i t u t i o n  c a p a b l e  of h a n d l i n g  it. If t h e  C o m m i s s i o n  is 
f o u n d  l a c k i n g  in e x p e r t i s e  or s t r u c t u r a l  a n d
o r g a n i s a t i o n a l  a b i l i t y  t h e n  t h e r e  w i l l  e x i s t  a. v a c u u m  of 
p o w e r  a t  E C  level w i t h  r e g a r d  to  t h e  r e g u l a t i o n  of 
i n d u s t r y .  T h i s  v o i d  w o u l d  n e e d  to  be f i l l e d ,  p r o b a b l y  b y  
t h e  f i r m s  t h e m s e l v e s ,  w i t h  t h e  s h i f t  of p o w e r  t h a t  t h i s  
w o u I d  e n t a i l .

T h e  f i r m  w a s  n e v e r ,  a n d  is n e v e r ,  l i k e l y  to b e c o m e  
a n  a r m  of t h e  n o n - c o m m u n i s t  s t a t e .  A t  b e s t  t h e  
p a r t n e r s h i p  b e t w e e n  i n d u s t r y  a n d  t h e  s t a t e  w a s  a l w a y s  
s y m b i o t i c .  I n d u s t r y  is a l w a y s  s e e k i n g  its o w n  g o a l s  a n d  
t h e s e  m a y  be d i f f e r e n t  f r o m  t h o s e  of t h e  s t a t e .  In turn, 
t h e  s t a t e  h a s  a l w a y s  f e a r e d  a n d  d i s t r u s t e d  l a r g e  p o w e r  
g r o u p s ,  w h o s e  p u r p o s e s  it c a n n o t  f u l l y  c o n t r o l .  T h i s  
l a c k  of h a r m o n y  w a s  d e m o n s t r a t e d  in t h e  p r e s e n t  c a s e  by 
t h e  f a c t  t h a t  t h e  m a j o r i t y  of B r i t i s h  a n d  G e r m a n  f i r m s  
a l l i e d  w i t h  t h e  r e s t  of i n d u s t r y  in s u p p o r t i n g  t h e  i d e a  
of t h e  o n e  s t o p  s h o p ,  w h i l e  t h e  r e s p e c t i v e  M e m b e r  S t a t e s  
c a m e  o u t  w i t h  s t r o n g  r e s e r v a t i o n s  a g a i n s t  t h e  idea.

If so, t h e n  t h e r e  is l i t t l e  r e a s o n  to s u p p o s e  t h a t  
t h e  r e l a t i o n s h i p  b e t w e e n  t h e  n e w  s o u r c e  of p o w e r ,  t h e  EC,
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in p a r t i c u l a r  t h e  C o m m i s s i o n ,  a n d  i n d u s t r y ,  w i l l  be a n y  
m o r e  h a r m o n i o u s .  At p r e s e n t ,  i n d u s t r y  a n d  t h e  C o m m i s s i o n  
s h a r e  s o m e  of t h e  s a m e  a i m s .  B u t  i n d u s t r y  d i d  n o t  s u p p o r t  
t h e  idea, of t h e  o n e  s t o p  s h o p  b e c a u s e  of its d e s i r e  to 
a i d  t h e  E C  b u t  b e c a u s e  t h i s  c o n c e p t  b e s t  s e r v e d  its o w n  
e n d s .  T h e  C o m m u n i t y ,  a n d  in p a r t i c u l a r  t h e  C o m m i s s i o n ,  
w i l l  t h u s  b e  u n d e r  c o n s t a n t  p r e s s u r e  f r o m  i n d u s t r y .  In 
t h e  s h o r t  t e r m ,  p r e s s u r e  w i l l  r e l a t e  to t h e  b e s t  m e t h o d  
of a c h i e v i n g  t h e i r  j o i n t  a i m s .  In t h e  l o n g  ter m ,  o n c e  a 
d i v e r g e n c e  of a m b i t i o n s  o c c u r s ,  t h e r e  c o u l d  b e  a c l a s h  of 
w i l l s  o v e r  t h e  a i m s  t h e m s e l v e s .  U n l e s s  t h e  C o m m u n i t y  ha s  
a n  i n s t i t u t i o n  c a p a b l e  of a b s o r b i n g  s u c h  p r e s s u r e ,  t h e  
f u t u r e  s t r a t e g y  of E u r o p e a n  i n d u s t r y  c o u l d  c o m e  to b e  
d i c t a t e d ,  in t h e  m a i n ,  b y  i n d u s t r y  i t s e l f .

Creating the one stop shop

T h e  d e c i s i o n  to  i n s t i t u t e  a o n e  s t o p  s h o p  s y s t e m  
w i t h i n  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  in t u r n  g a v e  r i s e  to 
a n e w  s e t  of p r o b l e m s  - t h o s e  i n v o l v e d  in t h e  a c t u a l  
c r e a t i o n  of t h e  p r o v i s i o n  w i t h i n  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n .  In p a r t i c u l a r ,  t w o  m a j o r  p r o b l e m s  p r e s e n t e d  
t h e m s e l v e s :  t h e  r e s o l u t i o n  of t e c h n i c a l  d i f f i c u l t i e s  a n d
t h e  s e t t l e m e n t  of f a c t i o n a l  a r g u m e n t s .

F i v e  m a j o r  t e c h n i c a l  i s s u e s  h a d  to b e  r e s o l v e d  
b e f o r e  a n  e f f e c t i v e  o n e  s t o p  s h o p  p r o v i s i o n  c o u l d  be 
c r e a t e d .  F i r s t ,  s h o u l d  t h e  n a t i o n a l  a u t h o r i t i e s  h a v e  the 
r i g h t  to p r o h i b i t  a  m e r g e r  c o v e r e d  b y  t h e  R e g u l a t i o n  b u t  
a l l o w e d  b y  t h e  C o m m i s s i o n ?  S e c o n d ,  w h a t  s c o p e  o u g h t  
M e m b e r  S t a t e s  to h a v e  fo r  j u r i s d i c t i o n  w i t h i n  the 
R e g u l a t i o n ?  T h i r d ,  c o u l d  t h e  d i f f i c u l t i e s  w i t h  r e g a r d  to 
A r t i c l e s  8 5  a n d  8 6  be o v e r c o m e ?  F o u r t h ,  a t  w h a t  
t h r e s h o l d  s h o u l d  t h e  C o m m i s s i o n  e x e r c i s e  e x c l u s i v e  
j u r i s d i c t i o n ?  F i f t h ,  w h a t  c r i t e r i a  s h o u l d  t h e  C o m m i s s i o n
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u s e  for a p p r a i s i n g  a. m e r g e r ?

E v e n  g i v e n  t h e  c o m m u n a l  g o o d w i l l  t h a t  would, h a v e  
a l l o w e d  a c o n c e r t e d  a t t e m p t  to t a c k l e  t h e s e  p o i n t s ,  t h e
t a s k  w o u l d  n o t  h a v e  b e e n  a n  e a s y  o ne. S u c h  g o o d w i l l  w a s
n o t i c e a b l e  f o r  its a b s e n c e  f r o m  t h e  d i s c u s s i o n s  a n d  g r o u p  
i n t e r e s t s  w e r e  a g a i n  e v i d e n t .  T h i s  h a d  a d u a l  e f f e c t .  
F i r s t ,  f a c t i o n a l  c o n s i d e r a t i o n s  a f f e c t e d  e a c h  p o t e n t i a l  
s o l u t i o n  i n d i v i d u a l l y .  S e c o n d ,  t h e r e  w a s  a l s o  a c r o s s o v e r  
e f f e c t .  A g r o u p  m i g h t  a g r e e  to a s p e c i f i c  r e s o l u t i o n  to 
o n e  p r o b l e m ,  o n l y  o n  c o n d i t i o n  t h a t  a n o t h e r  i s s u e  w a s  
c o n c l u d e d  to t h e  s a t i s f a c t i o n  of t h a t  g r o u p . 4 ’ F o r
e x a m p l e ,  B u c h a n  a n d  L a m b e r t  r e p o r t e d  t h a t  t h e  U K  h a d
a g r e e d  to a f i v e  b i l l i o n  e c u  t h r e s h o l d  "... p r o v i d e d  it 
w a s  i n d e x e d  to e c o n o m i c  g r o w t h  a n d  t h a t  B r u s s e l s  w o u l d  
j u d g e  m e r g e r s  o n  c o m p e t i t i o n  g r o u n d s  a l o n e . " 30

S h o u l d  t h e  n a t i o n a l  a u t h o r i t i e s  h a v e  t h e  r i g h t  to 
p r o h i b i t  a m e r g e r  w h i c h  t h e  C o m m i s s i o n  h a s  a l l o w e d ?

A s  B o r r i e  n o t e d ,  t h e r e  w a s  a f e e l i n g  a m o n g  s o m e
M e m b e r  S t a t e s  t h a t  m e r g e r s  o n  w h i c h  n o  s p e c i f i c  d e c i s i o n  
h a d  b e e n  t a k e n  s h o u l d  fall b a c k  w i t h i n  t h e  j u r i s d i c t i o n  
of M e m b e r  S t a t e s . 31 T h e  r a t i o n a l e  f o r  t h i s  a r g u m e n t  c a m e  
f r o m  t h e  s i t u a t i o n  r e g a r d i n g  A r t i c l e s  8 5  a n d  8 6  a n d  t h e i r  
i n t e r a c t i o n  w i t h  n a t i o n a l  l a w . 32 It w a s  f e l t  t h a t ,  if
t h e r e  e x i s t e d  r i g h t s  w i t h  r e g a r d  to i m p o s i n g  n a t i o n a l
m e r g e r  p r o v i s i o n s  u p o n  f i r m s  in g i v e n  i n s t a n c e s ,  t h e n
s u c h  r i g h t s  o u g h t  to be c a r r i e d  o v e r  to t h e  M e r g e r
C o n t r o l  R e g u l a t i o n .

T h e  s t a t e  of C o m m u n i t y  law w i t h  r e g a r d  to A r t i c l e  8 6  
w a s  a p p a r e n t .  A d v o k a t e r n e  w r o t e ,  "... if t h e  C o m m i s s i o n  
d e c i d e s  f o r  o n e  r e a s o n  or a n o t h e r  n o t  to a p p l y  A r t i c l e
86, it w o u l d  s t i l l  be o p e n  f o r  a n a t i o n a l  c a r t e l
a u t h o r i t y  to p r o h i b i t  it if a v i o l a t i o n  of n a t i o n a l
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m e r g e r  c o n t r o l  law is e s t a b  I i s h e d . " s 3 T h i s  s e e m e d  to be 
a c o r r e c t  i n t e r p r e t a t i o n  of t h e  s i t u a t i o n ,  g i v e n  the  
s t a t e m e n t  b y  t h e  C o m m i s s i o n  in its T e n t h  R e p o r t  on 
C o m p e t i t i o n  P o l i c y ,  " H o w e v e r ,  if t h e  C o m m i s s i o n  r u l e s  
t h a t  a m e r g e r  d i d  n o t  i n f r i n g e  A r t i c l e  86, it c o u l d  not, 
in c u r r e n t  c i r c u m s t a n c e s  of t h e  law, r a i s e  o b j e c t i o n s  to 
a n y  p r o h i b i t i o n  of t h a t  m e r g e r  b y  a n a t i o n a l  a u t h o r i t y ,  
b a s e d  o n  s t r i c t e r  n a t i o n a l  l a w . " 54

T h e  i n t e r p r e t a t i o n  of n a t i o n a l  a u t o n o m y  v i s  a v i s  
A r t i c l e  85  w a s  l ess c e r t a i n .  T h u s ,  f o r  e x a m p l e ,  w h e r e  t h e  
C o m m i s s i o n  t o o k  a d e c i s i o n  to e x e m p t  or a u t h o r i s e  a n  
a g r e e m e n t ,  as  c o u l d  h a v e  b e e n  d o n e  u n d e r  A r t i c l e  8 5 ( 3 ) ,  
t h e r e  m i g h t  h a v e  b e e n  s o m e  c o n t r o v e r s y  if a M e m b e r  S t a t e  
t h e r e a f t e r  a p p l i e d  n a t i o n a l  p r o v i s i o n s .  T h e  UK, h o w e v e r ,  
a p p a r e n t l y  c o n s i d e r e d  t h a t  it r e m a i n e d  f r e e  to do so. As 
B o r r i e  h a s  s t a t e d ,  "... t h e  U K  b e l i e v e s  t h a t  a n  e x e m p t i o n  
d e c i s i o n  b y  t h e  E u r o p e a n  C o m m i s s i o n  d o e s  n o t  n e c e s s a r i l y  
p r e v e n t  a M e m b e r  S t a t e  f r o m  e n f o r c i n g  its o w n  n a t i o n a l  
law,"5 5

F o r  M e m b e r  S t a t e s  w h o  e s p o u s e d  t h i s  p o i n t  of v i e w  it 
w a s  a l o g i c a l  s t e p  to a r g u e  t h a t  t h i s  r i g h t  s h o u l d  be 
c a r r i e d  o v e r  to t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .

T h i s  c o u l d  h a v e  h a d  t h e  m o s t  d a m a g i n g  c o n s e q u e n c e s
for t h e  o n e  s t o p  s h o p  h a d  it b e e n  s e r i o u s l y  p u r s u e d  b y
M e m b e r  S t a t e s .  T h a t  it w a s  n o t  w a s  n o t e d  b y  v a r i o u s
c o m m e n t a t o r s ,  w h o  c o n c l u d e d ,  t h e r e f o r e ,  t h a t  t h e r e  w a s  to 
be l i t t l e  c h a n c e  of t h e  R e g u l a t i o n  a l l o w i n g  t h i s  f r e e d o m  
to M e m b e r  S t a t e s .  B o r r i e ,  h i m s e l f ,  s e e m e d  to f o r e s e e  t h i s  
o u t c o m e  w h e n  he w r o t e ,  " E v e n  if t h e  R e g u l a t i o n  as 
e v e n t u a l l y  a p p r o v e d  b y  t h e  C o u n c i l  is a g a i n s t  M e m b e r  
S t a t e s  h a v i n g  a n y  j u r i s d i c t i o n  o v e r  t h e s e  c a s e s  . . . " 5 6
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W h a t  s c o p e  s h o u l d  M e m b e r  S t a t e s  h a v e  f o r  a u t h o r i t y  
w i t h i n  t h e  R e g u l a t i o n ?  E v e n  if it w a s  a c c e p t e d  t h a t  the 
C o m m u n i t y  h a d  e x c l u s i v e  j u r i s d i c t i o n  in g e n e r a l  t e r m s ,  
M e m b e r  S t a t e s  c o u l d  n o t  b e  t o t a l l y  e x c l u d e d  f r o m  
i n t e r v e n t i o n  in all i n s t a n c e s .  It w a s  g e n e r a l l y  a g r e e d  
t h a t  M e m b e r  S t a t e s  s h o u l d  h a v e  a r i g h t  to i n t e r v e n e  w h e n  
t h e i r  l e g i t i m a t e  n a t i o n a l  i n t e r e s t s  a r e  a t  s t a k e .  F o r  
e x a m p l e ,  t h e  H o u s e  of L o r d s  w r o t e ,  " T h e r e  a r e  u n d o u b t e d l y  
s o m e  ’ l e g i t i m a t e  i n t e r e s t s , ’ s u c h  as n a t i o n a l  s e c u r i t y  
w h i c h  t h e  M e m b e r  S t a t e s  m u s t  be  e n t i t l e d  to p r o t e c t  by  
m e a n s  of n a t i o n a l  m e r g e r  c o n t r o l  e v e n  in r e s p e c t  of 
m e r g e r s  f a l l i n g  w i t h i n  t h e  s c o p e  of t h e  R e g u l a t i o n . " ® 7

T h e  d e f i n i t i o n  of s u c h  i n t e r e s t s  w a s  a c o m p l e x  t a s k .  
T h e  p r o v i s i o n s  in A r t i c l e  2 2 3  of t h e  T r e a t y  of R o m e  w e r e  
n o t  s u f f i c i e n t  to c o v e r  t h i s  p a r t i c u l a r  s i t u a t i o n .  T h e  
r a n g e  of l e g i t i m a t e  i n t e r e s t s  h a d  to b e  w i d e n e d .  A m o n g  
o t h e r  c o n s i d e r a t i o n s  w e r e  n a t i o n a l  s e c u r i t y  a n d  
p r u d e n t i a l  r u l e s .  M e m b e r  S t a t e s  w e r e  a l s o  s e e n  to  h a v e  a 
p o s s i b l e  r i g h t  to j u r i s d i c t i o n  w h e r e  t h e r e  w o u l d  be 
e f f e c t s  o n  a 1 o c a  1 m a r k e t  w i t h i n  a M e m b e r  S t a t e .  F u r t h e r ,  
s o m e  M e m b e r  S t a t e s  w i s h e d  to h a v e  m o r e  f r e e d o m  t h a n  a. 
s p e c i f i e d  r e g i s t e r  of i n t e r e s t s . 38

It w a s  t h e r e f o r e  a m o s t  d e l i c a t e  o p e r a t i o n  to d r a w  
u p  a p r o v i s i o n  t h a t  w o u l d  s a t i s f y  M e m b e r  S t a t e s  y e t  w o u l d  
n o t  d e r o g a t e  m o r e  t h a n  s t r i c t l y  n e c e s s a r y  f r o m  th e 
p r i n c i p l e  of t h e  o n e  s t o p  sho p .  As  t h e  H o u s e  of L o r d s  
w a r n e d ,  "... a n y  r e s e r v a t i o n s  of p o w e r s  to t h e  M e m b e r  
S t a t e s  to a p p l y  n a t i o n a l  c o n t r o l s  to m e r g e r s  f a l l i n g  
w i t h i n  t h e  s c o p e  of t h e  R e g u l a t i o n  s h o u l d  b e  v i e w e d  w i t h  
c a u t i o n . " 59 T h e  s o l u t i o n  s e t t l e d  u p o n  t r i e d  to c o m b i n e  
t h e  r e s t r i c t e d  o p t i o n s  of a s t a t e d  l i s t  w i t h  a c l a u s e  
a l l o w i n g  a c o n t r o l l e d  a m o u n t  of f r e e d o m  to M e m b e r  S t a t e s  
to i n t e r v e n e  o u t w i t h  t h e  b o u n d s  of t h i s  r e g i s t e r . 60



C o u l d  t h e  d i f f i c u l t i e s  w i t h  r e g a r d  to A r t i c l e s  85 
a n d  86 be o v e r c o m e ?  T h e r e  w a s  a p r o b l e m  a b o u t  h o w  to 
d i s s a p p l y  t h e s e  A r t i c l e s  f o r  m e r g e r s  w i t h i n  t h e
R e g u l a t i o n .  A s i m i l a r  p r o b l e m  e x i s t e d  f o r  m e r g e r s
o u t w i t h  t h e  R e g u l a t i o n .  In b o t h  c a s e s  t h e  d r a f t
R e g u l a t i o n  c o u l d  n o t  a m e n d  t h e  T r e a t y  of R o m e , 61

T h e  p r o b l e m  of t h e  d i s s a p p 1 i c a t i o n  of A r t i c l e s  85
a n d  8 6  f o r  m e r g e r s  c o m i n g  w i t h i n  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  h a d  its r o o t s  in t h e  p r e - R e g u I  a t i o n  s i t u a t i o n .  
B o t h  t h e  C o m m i s s i o n  a n d  t h e  n a t i o n a l  c o u r t s  m i g h t  be 
involved. in a p p l y i n g  A r t i c l e s  8 5  a n d  8 6  to c e r t a i n
m e r g e r s .  T h e  g r a n t i n g  of e x c l u s i v e  j u r i s d i c t i o n  to t h e
C o m m i s s i o n  f o r  s p e c i f i c  m e r g e r s  w o u l d  h a v e  b e e n
u n d e r m i n e d  if A r t i c l e s  8 5  a n d  8 6  c o n t i n u e d  to  b e  a p p l i e d  
in n a t i o n a l  c o u r t s  w i t h  r e g a r d  to t h e s e  s a m e  m e r g e r s
f a l l i n g  w i t h i n  t h e  a m b i t  of t h e  R e g u l a t i o n .

Y e t  it w a s  a c o m p l e x  l e g a l  q u e s t i o n  as  to h o w  
A r t i c l e s  8 5  a n d  8 6  w e r e  to b e  d i s s a p p l i e d .  In f a c t ,  it 
w a s  n o t  c e r t a i n  t h a t  t h i s  c o u l d  b e  s u c c e s s f u l l y  
a c c o m p l i s h e d .  T h e  H o u s e  of L o r d s  n o t e d ,  " T h e r e  w a s  
g e n e r a l  a g r e e m e n t  a m o n g  w i t n e s s e s  t h a t  t h e  o b j e c t i v e  in 
t h i s  c o n t e x t  w a s  to e n s u r e  t h a t  m e r g e r s  w i t h i n  t h e  s c o p e  
of t h e  R e g u l a t i o n  w o u l d  n o t  b e  e x p o s e d  to  t h e  p o s s i b i l i t y  
of c o n f l i c t i n g  legal c o n t r o l s ,  b u t  s o m e  u n c e r t a i n t y  as to 
h o w  t h i s  c o u l d  b e s t  b e  a c h i e v e d . " 62 B o r r i e  w a s  t h u s  
v o i c i n g  t h e  g e n e r a l  p e s s i m i s m  w h e n  he  s t a t e d ,  " T h e r e  a r e  
c o n t i n u i n g  d o u b t s  w h e t h e r  a w a t e r t i g h t  w a y  c a n  be  
f o u n d . " 63 T h e  n o t i o n  t h a t  w a s  h i t  u p o n ,  w a s  to a t t e m p t  to
d i s e n g a g e  t h e s e  A r t i c l e s  b y  d i n t  of s u s p e n d i n g  t h e  
i m p l e m e n t i n g  r u l e s  of R e g u l a t i o n  1 7 . 64

E q u a l l y ,  t h e r e  e x i s t e d  t h e  p r o b l e m  of h o w  to
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d i s s a p p i y  A r t i c l e s  8 5  a n d  86  in r e l a t i o n  to m e r g e r s  n o t  
c o m i n g  w i t h i n  t h e  a m b i t  of th e  R e g u l a t i o n ,  A g e  in t h i s  w a s  
g e n e r a  1 1 y f e l t  to c o n s t i t u t e  a s i g n i f i c a n t  d i f f i c u l t y .
T h e  H o u s e  of L o r d s  s t a t e d ,  " T h e r e  w a s  a l s o  c o n c e r n  a m o n g  
w i t n e s s e s  a b o u t  t h e  p o s i t i o n  of m e r g e r s  f a i l i n g  o u t s i d e  
t h e  s c o p e  of t h e  R e g u l a t i o n ,  a n d  in p a r t i c u l a r  a b o u t  th e  
p o s s i b i l i t y  t h a t  A r t i c l e s  85 a n d  8 6  E E C  m i g h t  c o n t i n u e  to 
b e  a p p l i e d  to t h e m . " 69 U N I C E  t o o k  a g r a v e r  v i e w .  T h e y  
w r o t e ,  " I t  w o u l d  b e  i n t o l e r a b l e  fo r  m e r g e r s  t h a t  a r e  n o t  
c o v e r e d  b y  t h e  R e g u l a t i o n  - b e i n g  of l e s s e r  d i m e n s i o n -  
to  b e  d i s c r i m i n a t e d  a g a i n s t  b y  b e i n g  s u b j e c t  to A r t i c l e s  
8 5  a n d  8 6  of t h e  T r e a t y  i n s t e a d ,  w h i l e  m e r g e r s  of g r e a t e r  
d i m e n s i o n  a r e  c o v e r e d  b y  t h e  R e g u l a t i o n . " 66

T h i s  m a t t e r  w a s  s e e n  to b e  e v e n  m o r e  i n t r a c t a b l e
t h a n  of d i s s a p p l y i n g  A r t i c l e s  8 5  a n d  8 6  f r o m  m e r g e r s
c o m i n g  u n d e r  t h e  R e g u l a t i o n .  In f a c t ,  n o  a c t i o n  w a s
t a k e n .  As S u t h e r l a n d  e x p l a i n e d ,  " T h e  d r a f t  R e g u l a t i o n
c o u l d  n o t  a m e n d  t h e  T r e a t i e s ,  a n d  so t h e r e  w a s  n o  
a l t e r n a t i v e  to l e a v i n g  m e r g e r s  o u t w i t h  its s c o p e  s u b j e c t  
to t h e  c o m p e t i t i o n  r u l e s  in A r t i c l e s  8 5  a n d  8 6 , " 6 7

T h e r e  h a d  b e e n ,  h o w e v e r ,  a t t e m p t s  a t  a p r a c t i c a l  
s o l u t i o n  to b o t h  p r o b l e m s ,  as r e g a r d s  A r t i c l e s  8 5  a n d  8 6  
b e i n g  i n v o k e d  a s  a d e f e n c e  b y  f i r m s  w i t h i n  n a t i o n a l
c o u r t s .  S u t h e r l a n d  e x p l a i n e d  to t h e  H o u s e  of L o r d s  t h a t  
t h e  C o u r t  of J u s t i c e  had, in s e v e r a l  c a s e s ,  n o w  
e s t a b l i s h e d  t h a t  in the a b s e n c e  of a n  i m p l e m e n t i n g
R e g u l a t i o n ,  A r t i c l e  8 5  c o u l d  n o t  be e n f o r c e d  b y  n a t i o n a 1 
c o u r t s  in r e s p e c t  of m e r g e r s . 68 T h e  p o s i t i o n  w i t h  r e g a r d  
to A r t i c l e  8 6  w a s  to b e  r e s o l v e d  b y  t h e  C o u r t ’ s j u d g e m e n t
in a c a s e  p e n d i n g . 6 ’ At  b e s t ,  h o w e v e r ,  t h e s e  c a s e s  a r e
but stopgaps.

A m o n g  t h e  p o s s i b l e  p e r m a n e n t  s o l u t i o n s  e n v i s a g e d  b y
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t h e  C o u n c i l  w e r e  t a c k l i n g  t h e  A r t i c l e  85 d i l e m m a  b y  m e a n s  
of a R e g u l a t i o n  g r a n t i n g  a b l o c k  e x e m p t i o n  a n d  a l s o  a 
s i m i l a r  R e g u l a t i o n  as r e g a r d s  A r t i c l e  86. S u c h  
r e s o l u t i o n s  to t h e  d i f f i c u l t y  w e r e  a l s o  e n v i s a g e d  b y  
U N I C E  w h o  s u g g e s t e d ,  a s  a n  a l t e r n a t i v e ,  t h e  p o s s i b i l i t y  
of h a v i n g  a C o m m i s s i o n  c o m m u n  i c a t  i o n  s t a t e  t h a t  the  
C o m m i s s i o n  d i d  n o t  i n t e n d  to i n s t i g a t e  p r o c e e d i n g s  u n d e r  
A r t i c l e s  85 a n d  8 6  f o r  m e r g e r s  b e l o w  t h e  t h r e s h o l d . 70

At w h a t  f i g u r e  w a s  t h e  C o m m i s s i o n  to e x e r c i s e  
e x c l u s i v e  j u r i s d i c t i o n ?  T h e r e  w e r e  t h r e e  m a  in o p t i o n s  as 
to w h e r e  t h e  t h r e s h o l d  o u g h t  to b e  p l a c e d :  ten, f i v e  or
t w o  b i l l i o n  e cu. T h e  C o m m i s s i o n  h a d  o r i g i n a l l y  s u b m i t t e d  
a f i g u r e  of o n e  b i l l i o n  e c u  in A r t i c l e  1 of t h e  d r a f t  
R e g u l a t i o n  of D e c e m b e r  198 8 ,  b u t  t h i s  w a s  n e v e r  r e g a r d e d  
b y  a n y  p a r t y ,  p o s s i b l y  i n c l u d i n g  t h e  C o m m i s s i o n  i t s e l f ,  
a s  a s e r i o u s  p o s s i b i l i t y . 71 As t h e  H o u s e  of L o r d s  w r o t e ,  
n ... n e a r l y  a l l  a r g u e d  t h a t  t h e  t h r e s h o l d  p r o p o s e d  b y  t h e  
C o m m i s s i o n  w a s  t o o  l o w , ” 72

T h e  t e n  b i l l i o n  e c u  o p t i o n  w o u l d  h a v e  h a d  p o l i t i c a l  
a d v a n t a g e s ,  in t h a t  it w o u l d  h a v e  p l e a s e d  b o t h  t h e  U n i t e d  
K i n g d o m  a n d  G e r m a n y .  A s  d e v e l o p e d  i n d u s t r i a l  p o w e r s  w i t h  
c o m p r e h e n s i v e  n a t i o n a l  m e r g e r  c o n t r o l  s y s t e m s ,  t h e y  w e r e  
in f a v o u r  of r e s t r i c t i n g  t h e  a m b  it of t h e  C o m m i s s i o n  a n d  
t h u s  s u p p o r t e d  t h e  i d e a  of a t e n  b i l l i o n  e c u  w o r l d w i d e  
t h r e s h o l d .  T h e  D e p a r t m e n t  of T r a d e  a n d  I n d u s t r y  n o t e d ,  
’’T h e  U K ’ s v i e w  is t h a t  a n y  R e g u l a t i o n  s h o u l d  ’c a t c h ’ o n l y  
l a r g e  m e r g e r s  w i t h  a g e n u i n e  C o m m u n i t y  d i m e n s i o n ,  a n d  
t h a t  t h e  t h r e s h o l d  s h o u l d  b e  h i g h  e n o u g h  to  e n s u r e  t h i s  
is s o , ” 73 L o r d  Y o u n g  w a s  m o r e  e x p l i c i t ,  s t a t i n g  t h a t  t h e  
g o v e r n m e n t  w o u l d  p r e f e r  t h r e s h o l d s  in t h e  o r d e r  of te n  
b i l l i o n  e c u  w o r l d w i d e  t u r n o v e r . 74

A l t h o u g h  t h e  C o m m i s s i o n  d i d  n o t  s u p p o r t  th e  te n
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b i l l i o n  e c u  o p t i o n ,  t h i s  t h r e s h o l d  m i g h t  h a v e  h a d
a d v a n t a g e s  f o r  it. O p t i n g  for s u c h  a h i g h  t h r e s h o l d  w o u l d  
h a v e  l e s s e n e d  t h e  r i s k  of t h e  C o m m i s s i o n  b e c o m i n g  
o v e r b u r d e n e d  w i t h  a p p l i c a t i o n s .  T h i s  w o u l d  h a v e  e n s u r e d  
t h a t  it w a s  a l w a y s  in a p o s i t i o n  to d e v o t e  t h e  n e c e s s a r y  
t i m e  a n d  e x p e r t i s e  to t h e  m o s t  i m p o r t a n t  m e r g e r s , 75 In 
s h o r t ,  it w o u l d  h a v e  b e e n  s a c r i f i c i n g  q u a n t i t y  f o r  
q u a  1 i t y .

T h e  g e n e r a l  o p i n i o n ,  t h o u g h ,  w a s  t h a t  t e n  b i l l i o n  
w a s  s i m p l y  t o o  h i g h  a f i g u r e .  A s  W o o l c o c k ,  f o r  e x a m p l e ,  
s t a t e d ,  " W i t h  a t e n  b i l l i o n  t h r e s h o l d ,  l a r g e  p a r t s  of t h e  
n a t i o n a l  e c o n o m i e s  of s m a l l e r  m e m b e r  s t a t e s ,  a n d  e v e n  of 
l a r g e r  m e m b e r  s t a t e s ,  c o u l d  c h a n g e  h a n d s . " 76 T h u s ,  
s e v e r a l  p a r t i e s  w o u l d  h a v e  b e e n  u n h a p p y .  T h e  C o m m i s s i o n  
w o u l d  h a v e  f e l t  t h a t  it had, a t  b e s t ,  a t e n u o u s  r o l e  in 
t h e  c o n t r o l  of m e r g e r s ,  a s  it w o u l d  s i m p l y  n o t  be  
i n v o l v e d  w i t h  t h e  m a j o r i t y  of m e r g e r s .  M e m b e r  S t a t e s  w i t h  
l i t t l e  or n o  e x p e r i e n c e  of m e r g e r  c o n t r o l  w o u l d  h a v e  b e e n  
f o r c e d  to d o  w i t h o u t  t h e  e x p e r t i s e  of t h e  C o m m i s s i o n .  
F i r m s  w o u l d  h a v e  f e l t  tha t ,  to a g r e a t  e x t e n t ,  t h e  
p r o b l e m s  of d o u b l e  j e o p a r d y  w o u l d  be u n r e s o l v e d .  T h e r e
w o u l d  s t i l l  h a v e  b e e n ,  in t h e  m a j o r i t y  of i n s t a n c e s ,  t h e  
n e c e s s i t y  of g o i n g  to s e v e r a l  M e m b e r  S t a t e s ,  e a c h  w i t h  
t h e i r  s e p a r a t e  r e q u i r e m e n t s .

T w o  b i l l i o n  e c u  w a s  t h e  o p t i o n  favoured. b y  the 
C o m m i s s i o n ,  a f t e r  t h e  r e j e c t i o n  of its e a r l i e r
s u g g e s t i o n .  It w a s  a l s o  t h e  a l t e r n a t i v e  p r o m o t e d  by 
M e m b e r  S t a t e s  s u c h  as t h e  N e t h e r l a n d s ,  I t a l y ,  S p a i n ,  
B e l g i u m  a n d  P o r t u g a l  w i t h  l i t t l e  or n o  m e r g e r  l e g i s l a t i o n  
of t h e i r  o w n ,  a s  it a f f o r d e d  t h e m  s o m e  m e a s u r e  of 
C o m m u n i t y  p r o t e c t i o n  for t h e i r  i n d u s t r i e s .

T h e  m a j o r  p r o b l e m  w i t h  t h e  t w o  b i l l i o n  e c u  t h r e s h o l d



w a s  t h a t  it w a s  t o o  low. T h e  a d o p t i o n  of t h i s  f i g u r e
c o u l d  h a v e  led, a t  l e a s t  in t h e  s h o r t  t e r m ,  to p r o b l e m s  
of t o o  m a n y  c a s e s  c o m i n g  b e f o r e  t h e  C o m m i s s i o n .
T h e r e f o r e ,  u n t i l  D G  IV g a i n e d  b o t h  e x p e r t i s e  in t h e  n e w  
p r o c e d u r e s  a n d  t o o k  o n  m o r e  q u a l i f i e d  s t a f f ,  it is 
d i f f i c u l t  to s e e  h o w  t h e  C o m m i s s i o n  c o u l d  h a v e  c o p e d  w i t h  
t h e  n u m b e r  of c a s e s  r e s u l t i n g  f r o m  a t w o  b i l l i o n
t h r e s h o l d .

F i v e  B i l l i o n  e c u  w a s  f i n a l l y  a g r e e d  u p o n  a s  the 
s e n s i b l e  c o m p r o m i s e  f i g u r e ,  a s  r e g a r d s  t h e  a s p i r a t i o n s  of 
t h e  M e m b e r  S t a t e s .  F u r t h e r ,  it a p p e a r e d  t o  be the 
t h r e s h o l d  m o s t  c a p a b l e  of g e n e r a t i n g  a v i a b l e  c a s e l o a d  
f o r  th e  C o m m i s s i o n . 77 In f a c t ,  t h e  C o m m i s s i o n  i t s e l f ,  in 
a s p i r i t  of c o m p r o m i s e ,  h a d  f i n a l l y  s u g g e s t e d  t h i s  
f i g u r e .  It a d d e d  t h e  p r o v i s o ,  h o w e v e r ,  t h a t  t h e r e  w a s  to 
b e  a r e v i e w  p o i n t  a f t e r  f o u r  y e a r s  w h e n  t h i s  t h r e s h o l d  
c o u l d  be r e v i s e d . 76 T h e  i d e a  t h a t  t h i s  c h o s e n  t h r e s h o l d
s h o u l d  be  c a p a b l e  of b e i n g  e a s i l y  a l t e r e d  d i d  r e c e i v e
s o m e  s u p p o r t ,  for e x a m p l e ,  f r o m  B A F T I . 7<? T h i s  p r o v i s o ,  
h o w e v e r ,  w a s  t h e  s u b j e c t  of o b j e c t i o n s  f r o m  t h e  UK, 
G e r m a n y  a n d  F r a n c e . 80

W h a t  c r i t e r i a  s h o u l d  t h e  C o m m i s s i o n  u s e  in d e c i d i n g  
m e r g e r  p r o p o s a l s ?  T h e  m a j o r  p o i n t  of c o n t e n t i o n  w a s  
w h e t h e r  c o m p e t i t i o n  c r i t e r i a  a l o n e ,  or c o m p e t i t i o n  a n d  
i n d u s t r i a l  c r i t e r i a ,  s h o u l d  b e  u s e d  to j u d g e  p r o p o s e d  
m e r g e r s .  T h i s  i s s u e  c a n n o t  b e  s e e n  in i s o l a t i o n ,  b u t  is 
c o n n e c t e d  to t h e  w i d e r  q u e s t i o n  of w h e t h e r  t h e  C o m m u n i t y  
o u g h t  to p u r s u e  a n  i n d u s t r i a l  p o l i c y ,  a M e r g e r  C o n t r o l  
R e g u l a t i o n  b e i n g  a n  i n t e g r a l  p a r t  of s u c h  a s t r a t e g y .

S o m e  M e m b e r  S t a t e s ,  in p a r t i c u l a r  t h e  U K  a n d  
G e r m a n y ,  w e r e  a g a i n s t  t a k i n g  i n t o  a c c o u n t  a n y  
c o n s i d e r a t i o n s  o t h e r  t h a n  t h o s e  of c o m p e t i t i o n , 81
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H o w e v e r ,  a s  w a s  s h o w n  in C h a p t e r  Two, s u c h  c o n s i d e r a t i o n s  
a r e  e m p l o y e d ,  w i t h  a p p a r e n t  s u c c e s s ,  in c a p i t a l i s t
d e v e l o p m e n t  e c o n o m i e s .  A r g u m e n t s  a g a i n s t  t h e  u s e  of
i n d u s t r i a l  c r i t e r i a  w e r e  c o n d u c t e d  b y  M e m b e r  S t a t e s  o n  
m o r e  t h a n  o n e  l e v e l .  S u c h  c o n t e n t i o n s  e n c o m p a s s e d  b o t h  
t h e  g o o d  of t h e  C o m m u n i t y  a n d  t h e  i n d i v i d u a l  M e m b e r  
S t a t e .

T h e  f i r s t  l e v e l  of a r g u m e n t a t i o n  b y  M e m b e r  S t a t e s  
c o n c e r n e d  t h e  e c o n o m i c  g o o d  of t h e  C o m m u n i t y .  It w a s
c l a i m e d  t h a t  t h e  u s e  of i n d u s t r i a l  criteria. w o u l d  n o t
p r o d u c e  a n y  e c o n o m i c  a d v a n  t a g e  fo r  t h e  C o m m u n  i t y .

T o  t a c k l e  t h i s  a r g u m e n t  o n  its e c o n o m i c  m e r i t s ,
e v i d e n c e  h a s  b e e n  p r o v i d e d  in t h i s  t e x t  to s u p p o r t  t h e
c o n t e n t i o n  t h a t ,  e v e n  in t h e  a b s e n c e  of a n  i n d u s t r i a l  
p o l i c y ,  it is s t i l l  of v a l u e  to a l l o w  i n d u s t r i a l  p o l i c y  
c o n s i d e r a t i o n s  to b e  u s e d  a l o n g s i d e  c o m p e t i t i o n  c r i t e r i a  
for a p p r a i s i n g  m e r g e r s .  In o t h e r  w o r d s ,  t h e  f a c t o r s  
m e n t i o n e d  b y  B o r r i e  a r e  n o t  to b e  s e e n  as ’d o u b t f u l
a r g u m e n t s . ’ T h i s  is s u p p o r t e d  b o t h  b y  t h e  o p i n i o n  of
b u s i n e s s  a n d  b y  t h e  s u c c e s s  of J a p a n e s e  i n d u s t r i a l
p o 1 i c y .

As to b u s i n e s s  o p i n i o n ,  T h o m a s  r e p o r t e d  t h a t  a d o z e n  
of t h e  l e a d i n g  E u r o p e a n  t e c h n o l o g y  f i r m s  h a d  w a r n e d  t h e  
C o m m i s s i o n  a g a i n s t  a c o m p e t i t i o n  p o l i c y  w h i c h  h i n d e r e d  
t h e  f o r m a t i o n  of f i r m s  p o w e r f u l  e n o u g h  to c o m p e t e  w i t h
t h e  J a p a n e s e  a n d  t h e  A m e r i c a n s .  M o r e  s p e c i f i c a l l y ,  he
r e c o u n t e d  t h a t  " T h e  c o m p a n i e s  w a n t  a l l  b l o c k s  o n  
c r o s s - b o r d e r  m e r g e r s  a n d  a c q u i s i t i o n s  r e m o v e d .  T h e y  s a y  
J a p a n e s e  a n d  U S  c o m p a n i e s  w i l l  p r o v i d e  s u f f i c i e n t
c o m p e t i t i o n  e v e n  if o n e  d o m i n a n t  E u r o p e a n  c o m p a n y  or
j o i n t  v e n t u r e  e m e r g e d  in k e y  a r e a s  of i n f o r m a t i o n
t e c h n o  1o g y . " B 2 R o b e r t  H o r m a t s  of G o l d m a n  S a c h s  w r o t e ,
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’’I n e v i t a b l y  w e  a r e  g o i n g  to s e e  m e g a - m e r g e r s  in E u r o p e .  
European enterprises must grow to achieve the economies
of s c a l e  of t h e i r  U S  a n d  J a p a n e s e  c o u n t e r p a r t s . ” 63
M a r t i n  W a l d e n s t r o m  of B o o z  A l l e n  s t a t e d  t h a t ,  ” ... if 
E u r o p e  d i d  n o t  s i g n i f i  c a n t l y  i m p r o v e  it s  m e r g e r s  a n d  
a c q u i s i t i o n s  e n v i r o n m e n t  it w o u l d  b e  i m p o s s i b l e  in 
c e r t a i n  i n d u s t r i e s ,  p a r t i c u l a r l y  s e r v i c e s ,  to r e m a i n
c o m p e t i t i v e  w i t h  J a p a n  a n d  t h e  U S  . . . ” 64

S u c h  v i e w s  c o u l d  b e  r e a d  a s  a n  a r g u m e n t  f o r  d o i n g
a w a y  w i t h  all c o n t r o l s  o n  m e r g e r s .  H o w e v e r ,  w h i l e  th e  
a b o l i t i o n  of all m e r g e r  c o n t r o l s  m i g h t  h a v e  a c e r t a i n  
e c o n o m i c  m e r i t ,  r e t a i n i n g  a d e g r e e  of c o n t r o l  w o u l d  be 
m o r e  b e n e f i c i a l .  T h e  a d d i t i o n  of i n d u s t r i a l  c r i t e r i a  to 
c o m p e t i t i o n  t e s t s  w o u l d  h a v e  t h e  a d v a n t a g e  of g i v i n g  m o r e  
f r e e d o m  for m e r g e r s  b u t  s t i l l  a l l o w  a r a t i o n a l  o v e r v i e w  
b y  t h e  a u t h o r i t i e s .  I n d u s t r i a l i s t s  w i s h ,  a n d  s h o u l d  
r e c e i v e ,  s o m e  p r e f e r a b l e  t r e a t m e n t  if t h e y  a r e  to b e  t h e  
v a n g u a r d  of t h e  E u r o p e a n  f i g h t  a g a i n s t  t h e  J a p a n e s e , 85 
T h e y  s h o u l d  n o t ,  h o w e v e r ,  be a l l o w e d  to h a v e  a l l  b a r r i e r s  
r e m o v e d .  W h i l e ,  in a s e n s e ,  t h e y  a r e  b a t t l i n g  f o r  E u r o p e ,  
it is s t i l l  t h e i r  o w n  i n t e r e s t s  a n d  a m b i t i o n s  t h e y  a r e  
p u r s u i n g .  If t h e  C o m m u n i t y  r e m o v e d  a l l  o b s t a c l e s  to 
m e r g e r  it w o u l d  a b d i c a t e  all r e s p o n s i b i l i t y ,  a n d  i n d e e d
all m o r a l  r i g h t s ,  a s  r e g a r d s  t h e  t a s k  of s e c u r i n g  th e  
f u t u r e  of E u r o p e a n  i n d u s t r y  as a w h o l e .

T h e  u s e  of d u a l  c r i t e r i a  is b y  n o  m e a n s  t h e  e a s i e s t  
o p t i o n  as r e g a r d s  a c t u a l  a d m i n i s t r a t i o n ,  b u t  it m a y  be
t h e  a l t e r n a t i v e  t h a t  y i e l d s  t h e  b e s t  r e s u l t s .  E v i d e n c e  
f o r  t h i s  s u p p o s i t i o n  m a y  be d r a w n  f r o m  a n  i l l u s t r a t i o n  of 
J a p a n e s e  p r a c t i c e .  It is s u g g e s t e d  t h e  f o l l o w i n g  e x a m p l e ,  
w h i l e  e m p l o y e d  w i t h i n  J a p a n  on  a g e n e r a l  b a s i s ,  c o u l d  b e  
a p p l i e d  m o r e  n a r r o w l y  ( t h o u g h  a d m i t t e d l y  m o r e  c r u d e l y )  to 
C o m m u n i t y  m e r g e r s  b y  t h e  u s e  of i n d u s t r i a l  c r i t e r i a
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a l o n g s i d e  c o m p e t i t i o n  t e s t s .  P l e n d e r  s t a t e d :

T h e  J a p a n e s e ,  in c o n t r a s t ,  r i g  t h e i r  m a r k e t s  
v e r y  t h o r o u g h l y .  ... t h e y  c o n f i n e  c o m p e t i t i o n  to 
t h e s e  s e c t o r s  of t h e  e c o n o m y  w h e r e  t h e y  b e l i e v e  it 
to b e  b e n e f i c i a l  a n d  t h e n  e n s u r e  it is t r u l y  
f e r o c i o u s .  T h e  n o n - c o m p e t i t i v e  e l e m e n t s  of t h e  
s y s t e m  a r e  d e s i g n e d  to p r o v i d e  a  s t a b l e  c l i m a t e  in 
w h i c h  J a p a n e s e  b u s i n e s s  i n v e s t s  e v e r  m o r e  
p r o d u c t i v e l y  in p l a n t  a n d  m a c h i n e r y .

A n d  it w o r k s . 86

T h e  s e c o n d  level of M e m b e r  S t a t e  a r g u m e n t a t i o n  is 
p o l i t i c a l .  I n d u s t r i a l  p o l i c y  c r i t e r i a  a r e  to b e  d i s c a r d e d  
as  t h e y  c o n f l i c t  w i t h  t h e  i n d i v i d u a l  p o l i t i c a l  g o o d  of 
t h e  M e m b e r  S t a t e ,  It is s u g g e s t e d  t h a t  e v e n  if t h e  M e m b e r  
S t a t e s  c o u l d  h a v e  b e e n  c o n v i n c e d  t h a t  t h e  e c o n o m i c  
a r g u m e n t s  a g a i n s t  i n d u s t r i a l  p o l i c y  c r i t e r i a  do  n o t  s t a n d  
up, t h e y  w o u l d  s t i l l  h a v e  a r g u e d  a g a i n s t  t h e  u s e  of s u c h  
c r i t e r i a .  I n d e e d ,  t h e r e  is s o m e  e v i d e n c e  t h a t  t h e  M e m b e r  
S t a t e s  t h e m s e l v e s  do  n o t  b e l i e v e  in t h e  e c o n o m i c  t r u t h  of 
t h e i r  o w n  a r g u m e n t s ,  s i n c e  b o t h  G e r m a n y  a n d  t h e  U K  
r e s e r v e  to t h e m s e l v e s  t h e  r i g h t  to u s e  w h a t  a r e ,  in 
e f f e c t ,  i n d u s t r i a l  c r i t e r i a .

W o o l c o c k  w r o t e  t h a t  " I t  w o u l d  b e  w r o n g  to c l a s s i f y  
t h e  G e r m a n  p o s i t i o n  a s  a n y t h i n g  o t h e r  t h a n  c o m p e t i t i o n -  
b a s e d  b u t  o n  o c c a s i o n s  e v e n  t h e  F e d e r a l  M i n i s t r y  of 
E c o n o m i c s  e n g a g e s  in i n d u s t r i a l  p o l i c y . " 07 As  to t h e  UK, 
W o o l c o c k  s t a t e d ,  " T h e  B r i t i s h  c o m p l a i n t  a b o u t
d i s c r e t i o n a r y  p o w e r s  f o r  t h e  C o m m i s s i o n  is e v e n  less 
c o n v i n c i n g ,  ... o n e  m u s t  a s k  w h y  t h e  U K  h a s  r e m a i n e d  
w e d d e d  to a p u b l i c - i n t e r e s t - b a s e d  s y s t e m  d e s p i t e  at i e a s t  
t w o  m a j o r  r e v i e w s  of m e r g e r  p o l i c y  s i n c e  1979;'"6 ® In 
fact, e v e n  B o r r i e  w a s  f o r c e d  to c o n c e d e  t h e  i l l o g i c a l i t y  
of the British position. He wrote, "It may be suggested
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t h a t  t h i s  v i e w  is i n c o n s i s t e n t  w i t h  t h e  U K ’ s o w n  m e r g e r  
p o l i c y  b a s e d  o n  a b r o a d  p u b l i c  i n t e r e s t  t e s t  ,

If so, t h e n  no g o o d  e c o n o m i c  r e a s o n  e x i s t s  n o t  to 
h a v e  e m p l o y e d  s u c h  c r i t e r i a  at t h e  s u p r a n a t i o n a l  l e v e l .  
In b r i e f ,  t h e  U K  a n d  G e r m a n y  w e r e  a g a i n s t  t h e  e m p l o y m e n t  
of o t h e r  t h a n  c o m p e t i t i o n  c o n s i d e r a t i o n s  a s  t h e y  f e a r e d  
t h i s  w o u l d  l e a d  to t h e  b e g i n n i n g  of a n  E C  i n d u s t r i a l  
p o l i c y .  As  t h i s  h a d  n o t  b e e n  a g r e e d  a m o n g  t h e  M e m b e r  
S t a t e s  a n d ,  i n d e e d ,  w a s  a c t i v e l y  o p p o s e d  b y  t h e  U K  a n d  
G e r m a n y ,  it w a s  n o t  to be p e r m i t t e d .  F u r t h e r ,  a l l o w i n g  
t h e  e m p l o y m e n t  of i n d u s t r i a l  c r i t e r i a  w o u l d  h a v e  g r a n t e d  
a g r e a t e r  t r a n s f e r  of p o w e r  to t h e  C o m m i s s i o n  t h a n  w a s
s t r i c t l y  n e c e s s a r y  a t  t h a t  tim e .  A s  t h e  H o u s e  of L o r d s
n o t e d ,  "... p o w e r s  o n c e  t r a n s f e r r e d  to C o m m u n i t y
c o m p e t e n c e  a r e  n o t  l i k e l y  to b e  a s s i g n e d  a g a i n  to t h e
c o n t r o l  of M e m b e r  S t a t e s . " 90

W h a t  w a s  t h e  p o s i t i o n  of t h e  C o m m i s s i o n  o n  t h i s  
c e n t r a l  p o i n t ?  L o g i c a l l y ,  it w o u l d  h a v e  s e e m e d  t h a t  t h e  
C o m m i s s i o n  o u g h t  to h a v e  s u p p o r t e d  t h e  i d e a  of u s i n g  
i n d u s t r i a l  a s  w e l l  as c o m p e t i t i o n  c r i t e r i a .  As  h a s  b e e n  
s t a t e d ,  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  m u s t  b e  s e e n  w i t h i n  
t h e  c o n t e x t  of its h e l p i n g  to a c h i e v e  t h e  a i m s  of 1 9 9 2 .  
O n e  s u c h  a m b i t i o n  w a s  to a f f o r d  a s s i s t a n c e  to E u r o p e a n  
i n d u s t r y .  If so, then, as ha s  b e e n  s u g g e s t e d ,  a. M e r g e r  
C o n t r o l  R e g u l a t i o n  t h a t  i n c o r p o r a t e d  i n d u s t r i a l  c r i t e r i a  
w o u l d  h a v e  b e e n  b e s t  s u i t e d  to h e l p  E u r o p e a n  f i r m s  to 
r e a c h  t h e  s i z e  n e e d e d  to c o m p e t e  w i t h  t h e i r  n o n - E C  
r i v a l s .

I n i t i a l l y ,  t h e  C o m m i s s i o n  d i d  s e e m  to t a k e  t h i s  
s t a n c e ,  as A r t i c l e  2 ( 3 )  of t h e  D e c e m b e r  1 9 8 6  d r a f t
c l e a r l y  s e t  o u t  i n d u s t r i a l  p o l i c y  c r i t e r i a .  In f a c t ,  
A r t i c l e  2 ( 3 )  w a s  e x p l i c i t  e n o u g h  to c a u s e  a c o n s i d e r a b l e
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Yet, f r o m  t h a t  p o i n t  on, t h e  b e h a v i o u r  of t h e  
C o m m i s s i o n  a p p e a r s  s o m e w h a t  e r r a t i c  in t h a t  it r e v i s e d  
its p o s i t i o n .  It b e c a m e  a s t r o n g  p r o p o n e n t  of p u r e  
c o m p e t i t i o n  c r i t e r i a  a s  t h e  s o l e  t e s t  f o r  m e r g e r s .  T h e
n a t u r a l  a s s u m p t i o n  to m a k e  w o u l d  b e  t h a t  t h e  p r e s s u r e s  on
t h e  C o m m i s s i o n  e x e r c i s e d  b y  G e r m a n y  a n d  t h e  U K  f o r c e d  a
c h a n g e  of e m p h a s i s  o n  it s  p a r t .  B u c h a n  a n d  D a w k i n s  
r e p o r t e d ,  " B r i t a i n ,  W e s t  G e r m a n y  a n d  t h e  C o m m i s s i o n ,  
s p u r r e d  o n  b y  S i r  L e o n  B r i t t a n ,  t h e  c o m p e t i t i o n
c o m m i s s i o n e r ,  a p p e a r  to h a v e  s u c c e s s f u l l y  h e l d  o u t  fo r  
B r u s s e l s  to j u d g e  m e r g e r s  o n  c o m p e t i t i o n  g r o u n d s  
a l o n e .  " 9 2

W a s  it t h e n  t h e s e  p r e s s u r e s  t h a t  c a u s e d  t h e  c h a n g e  
of h e a r t  o n  t h e  p a r t  of t h e  C o m m i s s i o n ?  W h i l e  no 
d e f i n i t i v e  a n s w e r  is p o s s i b l e ,  t h e  f o l l o w i n g  a d d i t i o n a l  
s u g g e s t i o n s  a r e  o f f e r e d .  F i r s t ,  it c o u l d  b e  t h e  c a s e  t h a t  
t h e  C o m m i s s i o n ,  o n  t h e  b a s i s  of a r e - e v a i  u a t i o n  of t h e  
e c o n o m i c  e v i d e n c e ,  d e c i d e d  t h a t  w h a t e v e r  b e n e f i t s
i n d u s t r i a l  c r i t e r i a  c o n f e r r e d ,  t h e s e  a d v a n t a g e s  w e r e
o u t w e i g h e d  by  t h e  p o t e n t i a l  h a r m  to c o m p e t i t i o n .  W h i l e
t h i s  is p o s s i b l e ,  it s e e m s  u n l i k e l y .  A s  h a s  b e e n  
d e m o n s t r a t e d ,  t h e  m o s t  r e c e n t  t r e n d s  in e c o n o m i c  t h e o r y  
s e e m  to i n d i c a t e  t h a t  i n c r e a s e d  c o n c e n t r a t i o n  d o e s  n o t  
h a v e  a n  a d v e r s e  a f f e c t  o n  c o m p e t i t i o n .

S e c o n d ,  if i n d u s t r i a l  c r i t e r i a  w e r e  u s e d  t h e n  the
C o m m i s s i o n  m i g h t  h a v e  l o s t  its e x c l u s i v e  p o w e r  o v e r  the
M e r g e r  C o n t r o l  R e g u l a t i o n ,  F o r  e x a m p l e ,  t h e  H o u s e  of
L o r d s  e n q u i r e d ,  "If n o n - c o m p e t i t i o n  c r i t e r i a  w e r e  to be 
t a k e n  i n t o  a c c o u n t  in a s s e s s i n g  a m e r g e r ,  w h a t  w o u l d  be
t h e  b e s t  p r o c e s s  fo r  s u c h  d e c i s i o n s ?  W o u l d  th e
C o m m i s s i o n  be t h e  b e s t  b o d y  to  d e c i d e ,  or w o u l d  the
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C o u n c i  1 o 1 M i n i s t e r s  be a b e t t e r  b o d y  to d o  t h e  _i o b ? ” 9 7

T h e  M e r g e r  C o n t r o l  R e g u l a t i o n  n e c e s s i t a t e d  a n
i n c r e a s e  in p e r s o n n e l  in D G  I V . 94 If o t h e r  t h a n
c o m p e t i t i o n  c r i t e r i a  w e r e  u s e d ,  h o w e v e r ,  it is p o s s i b l e  
e x p e r t s  f r o m  D G  III m a y  h a v e  b e e n  d r a f t e d  in i n s t e a d .  
E v e n  if t h i s  h a d  n o t  h a p p e n e d ,  a l l o w i n g  i n d u s t r i a l  
c r i t e r i a  m i g h t  h a v e  g a i n e d  D G  III m o r e  s a y  in m e r g e r  
p o l i c y  a s  D G  IV p r o c e d u r e s  w i t h  r e g a r d  to m e r g e r s  w e r e ,
in a n y  c a s e ,  u n d e r  h e a v y  c r i t i c i s m  f r o m  a v a r i e t y  of
p a r t i e s . 9 *

F i n a l l y ,  o n  t h i s  s p e c i f i c  i s s u e ,  t h e  n e w  h e a d  of DG  
IV m a y  h a v e  b e e n  m o r e  c o m p e t i t i o n  m i n d e d  t h a n  h i s  
p r e d e c e s s o r .  C e r t a i n l y ,  s p e e c h e s  g i v e n  b y  S i r  L e o n
B r i t t a n  s h o w e d  h i m  to be d u b i o u s  a s  to t h e  b e n e f i t s  of 
e c o n o m y  of s c a l e  a n d  r e l a t e d  i n d u s t r i a l  p o l i c y  c r i t e r i a  
a r g u m e n t s .9 6

T h e  m e r g e r  c o n t r o l  r e g u l a t i o n :  o n e  s t o p  s h o p  p r o v i s i o n s

T h e r e  a r e  t h r e e  s a l i e n t  c h a r a c t e r i s t i c s  of t h e  
M e r g e r  C o n t r o l  R e g u l a t i o n  w i t h  r e g a r d  to t h e  o n e  s t o p  
s h o p .  F i r s t ,  t h e  R e g u l a t i o n  m a k e s  it a p p a r e n t  t h a t  t h e r e  
is to be a c l e a r  s e p a r a t i o n  of j u r i s d i c t i o n  b e t w e e n  t h e  
M e m b e r  S t a t e s  a n d  t h e  C o m m i s s i o n .  S e c o n d ,  it l i s t s  s o m e  
e x c e p t i o n s  to t h i s  b a s i c  p r i n c i p l e .  T h i r d ,  t h e  R e g u l a t i o n  
d e a l s  w i t h  v a r i o u s  t e c h n i c a l  p r o b l e m s .

A s  to t h e  s e p a r a t i o n  of j u r i s d i c t i o n ,  R e c i t a l  2 9  to
t h e  R e g u l a t i o n  d e c l a r e s ,  " W h e r e a s  c o n c e n t r a t i o n s  n o t  
r e f e r r e d  to in t h i s  R e g u l a t i o n ,  c o m e ,  in p r i n c i p l e ,  
w i t h i n  t h e  j u r i s d i c t i o n  of t h e  M e m b e r  S t a t e s ;  . . . "  
F u r t h e r ,  A r t i c l e  1 (1) s e t s  o u t  t h a t ,  ” ... t h i s
R e g u l a t i o n  s h a l l  a p p l y  to all c o n c e n t r a t i o n s  w i t h  a
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C o m m u n i t y  d i m e n s i o n  . . . "  A r t i c l e  21 (1) n o t e s ,  " S u b j e c t
to r e v i e w  b y  th e  C o u r t  of J u s t i c e ,  t h e  C o m m i s s i o n  s h a i 1 
h a v e  s o l e  c o m p e t e n c e  to t a k e  t h e  d e c i s i o n s  p r o v i d e d  for 
in t h i s  R e g u l a t i o n . "  A r t i c l e  2 1 ( 2 )  d e c l a r e s ,  " N o  M e m b e r  
S t a t e  s h a l l  a p p l y  its n a t i o n a l  l e g i s l a t i o n  o n  c o m p e t i t i o n  
to a n y  c o n c e n t r a t i o n  t h a t  h a s  a C o m m u n i t y  d i m e n s i o n . "

F u r t h e r ,  t h e  R e g u l a t i o n  h a s  f o r m a l i s e d  t h e  p r o c e d u r e  
a s  to m e r g e r s  w h i c h  d o  n o t  p o s e  s e r i o u s  c o m p e t i t i o n  
p r o b l e m s .  A r t i c l e  6 ( 1 ) (b) p r o v i d e s  t h a t ,  " W h e r e  it f i n d s  
t h a t  t h e  c o n c e n t r a t i o n  n o t i f i e d ,  a l t h o u g h  f a l l i n g  w i t h i n  
t h e  s c o p e  of t h i s  R e g u l a t i o n ,  d o e s  n o t  r a i s e  s e r i o u s  
d o u b t s  a s  to its c o m p a t i b i l i t y  w i t h  t h e  C o m m o n  M a r k e t  it 
s h a l l  d e c i d e  n o t  to o p p o s e  it a n d  s h a l l  d e c l a r e  t h a t  it 
is c o m p a t i b l e  w i t h  t h e  c o m m o n  m a r k e t . "  F u r t h e r ,  A r t i c l e  
1 0 ( 1 )  s t a t e s ,  " T h e  d e c i s i o n s  r e f e r r e d  to in A r t i c l e  6 ( 1 )  
m u s t  b e  t a k e n  w i t h i n  o n e  m o n t h  a t  m o s t . "  A s  D o w n e s  a n d  
E l l i s o n  n o t e d ,  " T h e  C o m m i s s i o n  is r e q u i r e d  to m a k e  its 
d e t e r m i n a t i o n  in t h e  f o r m  of a d e c i s i o n . " 97 T h i s  
p r e v e n t s  t h e  p r o b l e m  of M e m b e r  S t a t e s  c l a i m i n g  t h a t ,  as 
n o  s p e c i f i c  d e c i s i o n  h a d  b e e n  t a k e n ,  t h e  m e r g e r  s h o u l d  
fall b a c k  w i t h i n  t h e  j u r i s d i c t i o n  of M e m b e r  S t a t e s .

As r e g a r d s  a M e m b e r  S t a t e  m a k i n g  u s e  of A r t i c l e s  65 
a n d / o r  8 6  s h o u l d  t h e  C o m m i s s i o n  n o t  i n i t i a t e  a p r o c e d u r e ,  
t h e  R e g u l a t i o n  a l s o  a p p e a r s  to h a v e  f o r e s t a l l e d  t h i s  
p o s s i b i l i t y . 98 B r i g h t  s t a t e d ,  " T h e  E u r o p e a n  C o m m u n i t y  
M e r g e r  R e g u l a t i o n  p r o v i d e s  a c o m p u l s o r y  n o t i f i c a t i o n  
p r o c e d u r e .  O n  n o t i f i c a t i o n ,  t h e  C o m m i s s i o n  is o b l i g e d  to 
o p e n  a p r o c e d u r e ,  if o n l y  to g i v e  t h e  C o n c e n t r a t i o n s  w i t h  
a C o m m u n i t y  D i m e n s i o n  t h e  e q u i v a l e n t  of a n e g a t i v e  
c l e a r a n c e .  C o n s e q u e n t l y  ... t h e r e  s h o u l d  n e v e r  be  c a s e s  
w h i c h  a r e  w i t h i n  th e  s c o p e  of t h e  R e g u l a t i o n  a n d  o n  w h i c h  
t h e  C o m m i s s i o n  h a s  n o t  i m p l e m e n t e d  a p r o c e d u r e  . , . " 9 *
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N o n e t h e l e s s ,  a. s m a i l  a r e a  of d o u b t  r e m a i n s .  T h o u g h  

it c o u l d  h a v e  d o n e ,  t h e  R e g u l a t i o n  d o e s  n o t  s a y  t h a t  t h e  
C o m m i s s i o n  h a s  e x c l u s i v e  p o w e r  to t a k e  d e c i s i o n s  o n  t h e  
b a s i s  of A r t i c l e s  8 5  a n d  86. B r i g h t  w r o t e  t h a t  " T h e
q u e s t i o n  r e m a i n s ,  h o w e v e r ,  if t h e  E u r o p e a n  C o m m u n i t y
M e r g e r  R e g u l a t i o n  d o e s  n o t  s a y  t h a t  t h e  C o m m i s s i o n  h a s  
t h e  s o l e  p o w e r  to t a k e  d e c i s i o n s  o n  t h e  b a s i s  of A r t i c l e  
8 5  a n d  86, a s  w o u l d  h a v e  b e e n  p o s s i b l e ,  a r e  M e m b e r  S t a t e s  
l e f t  w i t h  r i g h t s  ( a n d  o b l i g a t i o n s )  in r e l a t i o n  to
c o n c e n t r a t i o n s  u n d e r  t h e s e  A r t i c l e s ? 100 T h u s ,
t e c h n i c a l l y ,  it m a y  s t i l l  be o p e n  to q u e s t i o n  w h e t h e r  or 
n o t  t h e  m e r g e r  a u t h o r i t i e s  of M e m b e r  S t a t e s  c a n  u s e  
A r t i c l e s  8 5  a n d / o r  8 6  a g a i n s t  a m e r g e r  c o m i n g  w i t h i n  th e 
a m b i t  of t h e  R e g u l a t i o n . 101 B r i g h t ,  h o w e v e r ,  c o n c l u d e d
t h a t  t h e s e  p o w e r s ,  ” ... h a v e  b e e n  e x t i n g u i s h e d  in
r e l a t i o n  to C o n c e n t r a t i o n s  w i t h  a C o m m u n i t y
D i m e n s i o n . " 102 H o w e v e r ,  e v e n  if t h e  t h e o r e t i c a l
c o r r e c t n e s s  of t h i s  j u d g e m e n t  w e r e  o p e n  to q u e s t i o n ,  t h e  
n a t i o n a l  m e r g e r  a u t h o r i t i e s  a r e  u n l i k e l y ,  in p r a c t i c e ,  to 
a t t e m p t  u s e  A r t i c l e s  8 5  a n d / o r  8 6  in t h i s  w a y .  S u c h
a c t i o n  w o u l d ,  in e f f e c t ,  c o n s t i t u t e  a f r e s h  c h a l l e n g e  to 
t h e  h i t h e r t o  a g r e e d  i d e a  of e x c l u s i v e  E C  m e r g e r  c o n t r o l  
a b o v e  t h e  a g r e e d  t h r e s h o l d s .

T h e  M e r g e r  C o n t r o l  R e g u l a t i o n  f e a t u r e s  s e v e r a l  
e x c e p t i o n s  to t h e  o n e  s t o p  s h o p  p r i n c i p l e .  T h e s e  c o n c e r n  
n a t i o n a l  i n t e r e s t s ,  a s s i s t a n c e  b y  t h e  C o m m i s s i o n  to
M e m b e r  S t a t e s  a t  t h e i r  r e q u e s t ,  l a c k  of e f f e c t i v e  
c o m p e t i t i o n  w i t h i n  a n a t  i o n a l  m a r k e  t ( t h e  d i s t i n c t  
m a r k e t  p r o b l e m ) ,  t h r e s h o l d s  p e r  s e ♦

W i t h  r e g a r d  to n a t i o n a l  i n t e r e s t s ,  R e c i t a l  2 8  of th e  
M e r g e r  C o n t r o l  R e g u l a t i o n  s t a t e s ,

W h e r e a s ,  f u r t h e r m o r e ,  t h e  e x c l u s i v e  a p p l i c a t i o n  of
t h i s  R e g u l a t i o n  to c o n c e n t r a t i o n s  w i t h  a C o m m u n i t y
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d i m e n s i o n  is w i t h o u t  p r e j u d i c e  to A r t i c l e  2 2 3  of t h e  
T r e a t y ,  a n d  d o e s  n o t  p r e v e n t  t h e  M e m b e r  S t a t e s ’
t a k i n g  a p p r o p r i a t e  m e a s u r e s  to  p r o t e c t  l e g i t i m a t e  
i n t e r e s t s  o t h e r  t h a n  t h o s e  p u r s u e d  b y  t h i s  
R e g u l a t i o n ,  p r o v i d e d  t h a t  s u c h  m e a s u r e s  a r e
c o m p a t i b l e  w i t h  t h e  g e n e r a l  p r i n c i p l e s  a n d  o t h e r  
p r o v i s i o n s  of C o m m u n i t y  law;

F u r t h e r ,  A r t i c l e  2 1 ( 3 )  a s s e r t s :
M e m b e r  S t a t e s  m a y  t a k e  a p p r o p r i a t e  m e a s u r e s  to 
p r o t e c t  l e g i t i m a t e  i n t e r e s t s  o t h e r  t h a n  t h o s e  t a k e n  
i n t o  c o n s i d e r a t i o n  b y  t h i s  R e g u l a t i o n  a n d  c o m p a t i b l e  
w i t h  t h e  g e n e r a l  p r i n c i p l e s  a n d  o t h e r  p r o v i s i o n s  of 
C o m m u n i t y  law.

P u b l i c  s e c u r i t y ,  p l u r a l i t y  of t h e  m e d i a  a n d  
p r u d e n t i a l  r u l e s  s h a l l  b e  r e g a r d e d  a s  l e g i t i m a t e  
i n t e r e s t s  ...

G i v e n  t h e  i m p o r t a n c e  p l a c e d  b y  M e m b e r  S t a t e s  u p o n
t h e  n e c e s s i t y  of t h e  s t a t e  h a v i n g  a f i n a l  s a y  o v e r
m e r g e r s  in c e r t a i n  c i r  c u m s t a n c e s , i t w a s  t o  b e  e x p e c t e d
t h a t  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  w o u l d  c o n t a i n  b o t h  t h e
A r t i c l e  2 2 3  e x c e p t i o n  a n d  s o m e  f u r t h e r  f o r m  of s t a t e
r e s t r i c t i o n  o v e r  m e r g e r s  w i t h  a C o m m u n i t y  d i m e n s i o n .  In 
s o m e  v i e w s ,  t o o  m u c h  h a s  b e e n  c e d e d ,  t h e  C B 1, for
e x a m p l e ,  s t a t e d  t h a t  R e c i t a l  2 8  of t h e  D e c e m b e r  1 9 8 8
d r a f t  g i v i n g  t h e  M e m b e r  S t a t e s  t h e  r i g h t  to p r o t e c t  
u n n a m e d  l e g i t i m a t e  i n t e r e s t s  w a s ,  ’ t o t a l l y
u n a c c e p t a b l e . ’ 103 As t h e  R e c i t a l  2 8  and. A r t i c l e  2 1 ( 3 )  in 
t h e  R e g u l a t i o n  c o n f e r  m u c h  t h e  s a m e  r i g h t s  for M e m b e r
S t a t e s ,  it is s u g g e s t e d  t h e  CB1 m i g h t  d e l i v e r  a s i m i l a r  
v e r d i c t  o n  them. v a n  E m p e l ,  a l s o ,  b e l i e v e s  t h a t  th e
p r o v i s i o n  in t h e  R e g u l a t i o n  is u n l i k e l y  to f i n d  f a v o u r  
w i t h  t h e  b u s i n e s s  c o m m u n i t y ,  h a v i n g  w r i t t e n :

T h i s  p r o v i s i o n  m a y  w e l l  e v e n t u a l l y  p r o v e  f a i r l y  
d e v a s t a t i n g  to t h e  i n t e r e s t s  of p a r t i e s  i n v o l v e d  in



merger- o p e r a t i o n s .  ... h e r e is t h e  f u l l y  f l e d g e d  
’ d o u b l e  b a r r i e r ’ so f e a r e d  b y  t h e  i n t e r n a t i o n a l  
b u s i n e s s  c o m m u n i t y :  i n d e e d ,  w h e r e a s  a m e r g e r  w h i c h
h a s  b e e n  c o n d e m n e d  b y  t h e  C o m m i s s i o n  c a n n o t  be 
r e d e e m e d  b y  v i r t u e  of n a t i o n a l  law, a m e r g e r  w h i c h  
h a s  b e e n  a p p r o v e d  b y  t h e  C o m m i s s i o n  c a n  s t i l l  be 
c o n d e m n e d  a t  n a t i o n a l  l e v e l . 104

T h e  r e s t r i c t i o n s  a c t u a l l y  p l a c e d  o n  t h e  r i g h t  of 
M e m b e r  S t a t e s  to p r o t e c t  t h e i r  l e g i t i m a t e  i n t e r e s t s ,  
h o w e v e r ,  s u g g e s t s  t h a t  t h i s  is t o o  s t r o n g  a r e a c t i o n .  
F i r s t ,  as s t a t e d  in A r t i c l e  21 (3), t h e  g r o u n d  in 
q u e s t i o n  m u s t  b e  a s s e s s e d  b y  t h e  C o m m i s s i o n  a s  to
c o m p a t i b i l i t y  w i t h  C o m m u n i t y  law. S e c o n d ,  e v e n  if t h e  
C o m m i s s i o n  a l l o w s  t h e  M e m b e r  S t a t e  t h i s  e x c e p t i o n ,  its 
e x e r c i s e  is l i m i t e d .  W h i l e  t h e  M e m b e r  S t a t e  m a y  p r e v e n t  a 
m e r g e r  or s u b j e c t  it t o  a d d i t i o n a l  c o n d i t i o n s  a n d  
r e q u i r e m e n t s ,  t h e  C o m m i s s i o n  m a d e  it c l e a r  t h a t  a  M e m b e r  
S t a t e  m a y  n o t ,  o n  t h o s e  g r o u n d s ,  a u t h o r i s e  a m e r g e r  f o u n d
to b e  u n l a w f u l  b y  t h e  C o m m i s s i o n . 108

F u r t h e r ,  it w a s  n o t e d  e a r l i e r  t h a t  t h e  U n i t e d  
K i n g d o m  w i s h e d  t h e  R e g u l a t i o n  to c o n t a i n  a b r o a d
d e f i n i t i o n  of l e g i t i m a t e  i n t e r e s t s  in p l a c e  of a l i s t  of 
n a m e d  i n t e r e s t s .  T h i s  h a s  n o t  h a p p e n e d .  G i v e n  all t h e s e  
f a c t o r s  it is s u g g e s t e d  t h a t  t h e  R e g u l a t i o n  e x c e p t i o n s  
a m o u n t  to a r e a s o n a b l e  c o m p r o m i s e  b e t w e e n  t h e  n e e d s  of 
t h e  s t a t e  a n d  t h e  f i r m .

C o n c e r n i n g  r e q u e s t s  f r o m  M e m b e r  S t a t e s  to th e
C o m m i s s i o n  f o r  a s s i s t a n c e ,  R e c i t a l  29 n o t e s :

W h e r e a s  c o n c e n t r a t i o n s  n o t  r e f e r r e d  to in t h i s  
R e g u l a t i o n  c o m e ,  in p r i n c i p l e ,  w i t h i n  th e
j u r i s d i c t i o n  of t h e  M e m b e r  S t a t e s ;  w h e r e a s  h o w e v e r ,
t h e  C o m m i s s i o n  s h o u l d  h a v e  t h e  p o w e r  to a c t ,  a t  th e



r e q u e s t  of t h e  M e m b e r  S t a t e  c o n c e r n e d ,  in c a s e s
w h e r e  e f f e c t i v e  c o m p e t i t i o n  w o u l d  be s i g n i f i c a n t l y
i m p e d e d  w i t h i n  t h a t  M e m b e r  S t a t e ’ s t e r r i t o r y ;

A n d  A r t i c l e  2 2 ( 3 )  s t a t e d :
If t h e  C o m m i s s i o n  f i n d s ,  a t  t h e  r e q u e s t  of a M e m b e r  
S t a t e ,  t h a t  a c o n c e n t r a t i o n  as d e f i n e d  in A r t i c l e  3 
t h a t  h a s  no  C o m m u n i t y  d i m e n s i o n  w i t h i n  t h e  m e a n i n g  
of A r t i c l e  1 c r e a t e s  or s t r e n g t h e n s  a d o m i n a n t
p o s i t i o n  ... it may, i n s o f a r  a s  t h e  c o n c e n t r a t i o n  
a f f e c t s  t r a d e  b e t w e e n  M e m b e r  S t a t e s ,  a d o p t  t h e
d e c i s i o n s  p r o v i d e d  f o r  in A r t i c l e  8 (2), s e c o n d
p a r a g r a p h ,  (3) a n d  (4),

T h i s  e x c e p t i o n  to a o n e  s t o p  s h o p  is e x p l i c a b l e .  It 
is a n  a d d e d  f o r m  of p r o t e c t i o n  f o r  I t a l y  a n d  t h e  o t h e r  
M e m b e r  S t a t e s  l a c k i n g  a d e q u a t e  n a t i o n a l  c o m p e t i t i o n  
p r o v i s i o n s ,  t h e s e  M e m b e r  S t a t e s  h a v i n g  h a d  s e r i o u s
m i s g i v i n g s  o v e r  t h e  p l a n  to s e t  t h e  t h r e s h o l d  a t  f i v e
b i 1 1 i o n  e c u .

T h e  s o l u t i o n  to t h i s  p r o b l e m  w a s ,  f o l l o w i n g  a
p r o p o s a l  f r o m  t h e  N e t h e r l a n d s ,  to  a m e n d  t h e  R e g u l a t i o n  so 
as to i n c l u d e  a p r o v i s o  a l l o w i n g  t h e  C o m m i s s i o n  to
i n t e r v e n e ,  a t  t h e  r e q u e s t  of a M e m b e r  S t a t e ,  w i t h  r e g a r d
to m e r g e r s  b e l o w  t h e  t h r e s h o l d  if s u c h  m e r g e r s  a f f e c t e d  
t r a d e  b e t w e e n  M e m b e r  S t a t e s  a n d  t h r e a t e n e d
c o m p e t i t i o n .  06

T h i s  e x c e p t i o n  is n o t  a s e r i o u s  b r e a c h  of th e  
p r i n c i p l e  of t h e  o n e  s t o p  s h o p  as A r t i c l e  2 2  (6) s t a t e s
t h a t  ’’P a r a g r a p h s  3 to 5 s h a l l  c o n t i n u e  to a p p l y  u n t i l  t h e  
t h r e s h o l d s  r e f e r r e d  to in A r t i c l e  1 (2) h a v e  b e e n
r e v i e w e d . ” T h u s ,  if, a s  e x p e c t e d ,  t h e  t h r e s h o l d s  a r e
r e v i s e d  d o w n w a r d s  to t w o  b i l l i o n  e c u  w i t h i n  t h e  n e x t  f e w
y e a r s ,  t h e  p r o v i s i o n  s h o u l d  c e a s e  to a p p l y .
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In t h e  s h o r t  ter m ,  t h e  a n s w e r  d e p e n d s  u p o n  t h e
a c t u a l  u s e  m a d e  of t h e  p r o v i s i o n  b y  M e m b e r  S t a t e s .  T h e r e  
s e e m s  l i t t l e  d a n g e r ,  h o w e v e r ,  of t h e  C o m m i s s i o n  u t i l i s i n g  
t h i s  p r o v i s i o n  a s  a g e n e r a l  m e a n s  of e x e r c i s i n g  p o w e r
b e l o w  t h e  t h r e s h o l d s . 107 T h e  m a j o r i t y  of c o m m e n t a t o r s
seem to regard this derogation from the one stop shop 
p r i n c i p l e  as  u n i m p o r t a n t . 108

L a c k  of e f f e c t i v e  c o m p e t i t i o n  w i t h i n  a n a t  i o n a 1 
m a r k e t  ( t h e  d i s t i n c t  m a r k e t  p r o b l e m )  is c o v e r e d  b y
R e c i t a l  2 7  a n d  A r t i c l e  9. A r t i c l e  9 (2) s t a t e d ,  ” ... a 
M e m b e r  S t a t e  m a y  i n f o r m  t h e  C o m m i s s i o n  ... t h a t  a 
c o n c e n t r a t i o n  t h r e a t e n s  to c r e a t e  or s t r e n g t h e n  a 
d o m i n a n t  p o s i t i o n  a s  a r e s u l t  of w h i c h  e f f e c t i v e
c o m p e t i t i o n  w o u l d  b e  s i g n i f i c a n t l y  i m p e d e d  in a m a r k e t  
w i t h i n  t h a t  M e m b e r  S t a t e  . . . "  If t h e  C o m m i s s i o n
c o n s i d e r s  t h a t  t h e r e  is s u c h  a d i s t i n c t  m a r k e t ,  a n d  t h a t  
t h e  t h r e a t  is r e a l  t h e n  it m a y  e i t h e r  d e a l  w i t h  t h e  c a s e  
i t s e l f  or  r e f e r  it to th e  c o m p e t e n t  a u t h o r i t i e s  of th e
M e m b e r  S t a t e  c o n c e r n e d .  T h e s e  a u t h o r i t i e s  m a y  t h e n  a p p l y  
n a t i o n a l  c o m p e t i t i o n  law.

T h e  e x i s t e n c e  of t h e  a b o v e  s t i p u l a t i o n  m a y  be
a t t r i b u t e d ,  to p r e s s u r e  f r o m  t h e  g o v e r n m e n t  of G e r m a n y . 109 
F i r s t ,  t h e r e  w e r e  t h e  g e n e r a l  f e a r s  of t h e  g o v e r n m e n t ,  as
v o i c e d  b y  t h e  F e d e r a l  C a r t e l  O f f i c e ,  o n  a p o s s i b l e  v a c u u m
of p o w e r  w i t h  r e g a r d  to c o n t r o l l i n g  m e r g e r s  w i t h i n  a 
t e r r i t o r y .  S e c o n d ,  t h e  g o v e r n m e n t  w i s h e d  to p l a c a t e  t h e
F e d e r a l  C a r t e l  O f f i c e ,  w h i c h  h a d  s h o w n  a c e r t a i n  c o o l n e s s  
t o w a r d s  t h e  g o v e r n m e n t  a f t e r  b e i n g  o v e r r u l e d  in t h e  
m a t t e r  of t h e  D a i m l e r - B e n z ,  M M B  t a k e o v e r . 110

T h e  c o n c e p t  of a  d i s t i n c t  m a r k e t  c a n  b e  r e l a t e d  to 
t h a t  of t h e  r e l e v a n t  m a r k e t  in t h a t ,  t h o u g h  th e
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R e g u l a t i o n  a d d r e s s e s  o n l y  t h e  g e o g r a p h i c a l  m a r k e t ,  
l o g i c a l l y ,  it m u s t  a l s o  e n c o m p a s s  r e l e v a n t  p r o d u c t s . 111 
F u r t h e r ,  as r e g a r d s  t h e  g e o g r a p h i c  m a r k e t ,  t h e  f i r s t  
s e n t e n c e  of A r t i c l e  9 ( 7 )  b e a r s  a s i m i l a r i t y  to s t a t e m e n t s  
m a d e  b y  t h e  E C J  in t h e  c o n t e x t  of A r t i c l e  S 6 , 1 1 2 H o w e v e r ,  
as B o u r g e o i s  a n d  L a n g e h e i n e  p o i n t  out, t h e  s e c o n d  
s e n t e n c e  i n d i c a t e s  t h a t  it is n o t  overa.il c o m p a r i s o n  
b e t w e e n  a r e a s  t h a t  is f u n d a m e n t a l  b u t  s p e c i f i c  e l e m e n t s ,  
c o n s u m e r  c h o i c e  e s p e c i a l l y .  T h e s e  e l e m e n t s  a r e  t h e  k e y  
f a c t o r  in d e m o n s t r a t i n g  t h a t  a d i s t i n c t  m a r k e t  m a y  
e x i s t . 113 O v e r a l l ,  t h e r e f o r e ,  it is s u g g e s t e d  t h a t  t h e  
d e f i n i t i o n  of w h a t  c o n s t i t u t e s  a d i s t i n c t  m a r k e t  is a 
d i f f i c u l t  p r o b l e m  for t h e  C o m m i s s i o n .  As B e r n i n i  s t a t e d ,  
" T h e  t r u t h  is t h a t  t h i s  n e w  e n t i t y  - i.e. t h e  d i s t i n c t
m a r k e t  ... - is v e r y  s h a d o w y . ni 14

A r t i c l e  9 c o n s t i t u t e s  t h e  m o s t  s e r i o u s  e x c e p t i o n  to 
t h e  p r i n c i p l e  of e x c l u s i v e  C o m m u n i t y  j u r i s d i c t i o n  o v e r  
t h e  a g r e e d  t h r e s h o l d .  O t h e r  e x c e p t i o n s  to t h e  e x c l u s i v e  
j u r i s d i c t i o n  p r i n c i p l e  a r e  e i t h e r  e x p l i c a b l e  or
r e l a t i v e l y  i n n o c u o u s .  A r t i c l e  9 is n e i t h e r .  It h a s  n o t  
r e s u l t e d  f r o m  a r e a s o n a b l e ,  if d i f f i c u l t ,  d e m a n d  f r o m  t h e  
G e r m a n  g o v e r n m e n t .  T h e  i n c l u s i o n  of A r t i c l e  9 in t h e
M e r g e r  C o n t r o l  R e g u l a t i o n  d e f i e s  t h e  l o g i c  of t h e
p r i n c i p l e  of th e  o n e  s t o p  s h o p .  A r t i c l e  9 is m o r e
r e s t r i c t i v e  of th e  o n e  s t o p  s h o p  p r i n c i p l e  t h a n  its
D e c e m b e r  1 9 8 8  d r a f t  i n v o c a t i o n ,  A r t i c l e  8 (2). T h e  d r a f t
s p o k e  o n l y  of ’ local m a r k e t s  w i t h i n  t h e i r  r e s p e c t i v e  
t e r r i t o r i e s , ’ w h e r e a s  t h e  A r t i c l e  i t s e l f  e x t e n d s  th e
c o n c e p t  to a m a r k e t  c o n s i s t i n g  of t h e  w h o l e  c o u n t r y .
A r t i c l e  9 ( 2 )  s p e a k s ,  w i t h o u t  q u a l i f i c a t i o n ,  of a  m a r k e t
w i t h i n  a M e m b e r  S t a t e ;  n o r  d o e s  9 ( 7 )  i m p o s e  a n y
g e o g r a p h i c a l  l i m i t . 115 Yet, t h e  e a r l i e r  p r o v i s i o n  w a s
i t s e l f  c a s t i g a t e d  by t h e  H o u s e  of L o r d s  as, "... b o t h
u n n e c e s s a r y  a n d  u n s a t i s f a c t o r y . " 116
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1n d u s t r y  is d i s t u r b e d  o v e r  t h e p o s s i b l e  e f f e c t s  of 
t h e  c l a u s e .  T h e  C B 1 w r o t e ,  " F u r t h e r ,  we r e m a i n  c o n c e r n e d  
t h a t  A r t i c l e  9 m a y  d i l u t e  t h e  p r i n c i p l e  of o n e  s t o p  
c o n t r o l , ” 517 T h e  I n s t i t u t e  of D i r e c t o r s  e c h o e d  m u c h  th e  
s a m e  s e n t i m e n t s .  It r e f e r r e d  to A r t i c l e  9 as  "... t h e  
G e r m a n  C l a u s e ,  w h i c h  f u r t h e r  b l u r s  t h e  i s s u e  b e t w e e n  
n a t i o n a l  a n d  EC c o m p e t e n c e  o v e r  m e r g e r  c o n t r o l . " 118

T h e r e  e x i s t s  a l s o  t h e  d i f f i c u l t y  of e n f o r c i n g  the 
p r o v i s i o n .  A r t i c l e  9 m a y  c a u s e  p r o b l e m s  w i t h  r e g a r d  to 
its a p p l i c a t i o n .  D u e  n o t  o n l y  to its i l l o g i c a l i t y  b u t  
a l s o  to its i m p r e c i s e  d r a f t i n g ,  it l e a v e s  o p e n  m a n y  a r e a s  
of d o u b t . 119 As B o r r i e  h a s  a r g u e d ,  " A r t i c l e  N i n e  b e a r s  
all t h e  m a r k s  of l a w m a k i n g  b y  n e g o t i a t i o n :  its
i n t e r p r e t a t i o n  is f a r  f r o m  e a s y .  A n y  c a s e  in w h i c h  it is 
i n v o k e d  is b o u n d  to be  i m m e n s e l y  c o m p l i c a t e d  f o r  t h e  
p a r t i e s . " 120 In V a r t a / B o s c h ,  G e r m a n y  m a d e  a n  a p p l i c a t i o n  
u n d e r  A r t i c l e  9 ( 2 )  b u t  t h e  C o m m i s s i o n  c h o s e  to i n i t i a t e  
p r o c e e d i n g s  u n d e r  A r t i c l e  6 ( l ) ( c ) . 121 T h e  p r o v i s i o n  w i l l  
b e  r e v i e w e d  b e f o r e  t h e  e n d  of t h e  f o u r t h  y e a r .

W h a t e v e r  t h e  m e r i t s  or d e m e r i t s  of A r t i c l e  9, its 
e x i s t e n c e  m a y  p r o v i d e  a v a l u a b l e  p o i n t e r  a s  to t h e  
t h i n k i n g  of t h e  C o m m i s s i o n  w i t h  r e g a r d  to m e r g e r .  S i r  
L e o n  B r i t t a n  h a d  b e e n  q u o t e d  in C h a p t e r  6 as s t a t i n g  t h a t  
t h e  s c o p e  of t h e  C o m m i s s i o n ’ s a c t i v i t i e s  is t r a d e  b e t w e e n  
M e m b e r  S t a t e s  a n d  t h a t  m e r g e r  w i t h i n  a s t a t e  d i d  n o t
u s u a l l y  a f f e c t  i n t e r  s t a t e  t r a d e .  T h i s  o p i n i o n  is
s o m e w h a t  a t  o d d s  w i t h  t h e  p r a c t i c e  of t h e  C o m m i s s i o n  a n d  
C o u r t  as r e g a r d s  c a s e s  a n d  i n v e s t i g a t i o n s  u n d e r  A r t i c l e s  
8 5  a n d  8 6  c o n c e r n i n g  m e r g e r .  It m a y  b e  t h a t  A r t i c l e  9 is 
t h e  m a n i f e s t a t i o n  of a s h i f t  in C o m m i s s i o n  p r a c t i c e  in 
t h a t  it n o w  t a r g e t s ,  a l m o s t  e x c l u s i v e l y ,  c r o s s - b o r d e r
m e r g e r  as t h e  o b j e c t  of its a t t e n t i o n .
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T h e  f i n a l  c o n c e r n  as r e g a r d s  e x c e p t i o n s  to t h e  b a s i c  
p r i n c i p l e  of t h e  o n e  s t o p  s h o p  i n v o l v e d  t h r e s h o l d s .  T h i s  
c o u l d  r e s u l t  in f i r m s  ’ p l a y i n g  s a f e ’ a n d  a p p r o a c h i n g  b o t h  
t h e  n a t i o n a l  a n d  t h e  C o m m u n i t y  a u t h o r i t i e s .  T h a t  is, 
f i r m s  m a y  b e  u n s u r e  w h e t h e r  or n o t  t h e i r  w o r l d w i d e  
t u r n o v e r  e x c e e d s  f i v e  b i l l i o n  e c u . 122

F u r t h e r ,  a s  E o r r i e  p o i n t e d  out, f i r m s  c o u l d  a l s o  
s u f f e r  s o m e  d e g r e e  of u n c e r t a i n t y  as to w h e t h e r  or n o t  
t h e i r  a g g r e g a t e  C o m m u n i t y - w i d e  t u r n o v e r  e x c e e d s  t w o  
h u n d r e d  a n d  f i f t y  m i l l i o n  ecu, or if b o t h  f i r m s  h a v e  m o r e  
t h a n  t w o  t h i r d s  of t h e i r  C o m m u n i t y  w i d e  t u r n o v e r  w i t h i n  a 
s i n g l e  M e m b e r  S t a t e ,  T h e  c o n c l u d i n g  w o r r y  of B o r r i e  
i n v o l v e d  g e o g r a p h i c  l o c a t i o n .  He  w r o t e ,  " T h e r e  a r e  a l s o  
b u s i n e s s e s  in f i e l d s  s u c h  as t r a n s p o r t  a n d  c o m m u n i c a t i o n s  
f o r  w h i c h  t h e  q u e s t i o n  w h e r e  t h e  t u r n o v e r  t a k e s  p l a c e  is 
n o t  u n a m b i g u o u s , " 123

T h e  e m p l o y m e n t  of th e  R e g u l a t i o n  a p p e a r s  to 
d e m o n s t r a t e  t h a t  th e  f e a r s  B o r r i e  e x p r e s s e d  w e r e  b o t h  
j u s t i f i e d  a n d  far s i g h t e d .  As L o v e l l ,  W h i t e ,  D u r r a n t  
n o t e d  in t h e i r  r e v i e w  of th e  R e g u l a t i o n  o n e  y e a r  on, " T h e  
a p p l i c a t i o n  of t h e  t u r n o v e r  t h r e s h o l d s  h a v e  g i v e n  r i s e  to 
a n  u n e x p e c t e d  n u m b e r  of p r o b l e m s , " 124

T e c h n i c a l  P r o b l e m s  in r e l a t i o n  to t h e  R e g u l a t i o n  
C o n c e r n i n g  A r t i c l e  8 5  a n d  8 G  p r o v i s i o n s ,  A r t i c l e  2 2  (2) 
s t a t e s ,  " F i e g u l a t i o n  N o  17, (EEC) ,,. s h a l l  n o t  a p p l y  to 
c o n c e n t r a t i o n s  as d e f i n e d  in A r t i c l e  3 . "  S i r  L e o n  
B r i t t a n  h a s  d e c l a r e d  tha t ,  " T h e  e f f e c t  of t h i s  is t h a t  
t h e  C o m m i s s i o n  is d e n i e d  t h e  p a n o p l y  of p o w e r s  a n d  
p r o c e d u r e s  n e e d e d  to a p p l y  t h e  T r e a t y  r u l e s
e f f e c t i v e l y . 2 5 He a l s o  n o t e d ,  h o w e v e r ,  t h a t  t h e  
Commission still retained some residual powers under
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A r t i c l e  8 9 o f t hi e T r e a t y ,

B y  d i n t  of th e  p r o v i s i o n s  in t h e  R e g u l a t i o n  it s e e m s  
c l e a r  t h e  C o m m i s s i o n  i t s e l f  w i l l  n o t  i n v o k e  A r t i c l e s  85  
a n d  8 6  w i t h  r e g a r d  to m e r g e r s  a b o v e  the t h r e s h o l d .  
D e s p i t e  t h i s  p r o v i s i o n ,  a n d  t h e  EC J  j u d g m e n t s  m e n t i o n e d  
p r e v i o u s l y ,  t h e r e  is s t i l l  c o n f u s i o n  a s  to w h e t h e r  or 
n o t  A r t i c l e s  8 5  a n d  86 c a n  b e  i n v o k e d  in n a t i o n a l  c o u r t s  
as r e g a r d s  s u c h  m e r g e r s . 126 S i r  L e o n  B r i t t a n  c o m m e n t e d  
t h a t  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  p r o v i s i o n s  m e a n t  that,  
” .,. t h e  n a t i o n a l  c o u r t s  m a y  n o t  a p p l y  A r t i c l e  85, T h e y  
m ay, h o w e v e r ,  a p p l y  A r t i c l e  86, w h i c h  d o e s  n o t  r e q u i r e  
a n y  i m p l e m e n t i n g  l e g i s l a t i o n  to be  d i r e c t l y  e f f e c t i v e  
. . . " 1 2 7 As  S i r  L e o n  B r i t t a n  c o n c l u d e d ,  " T h e r e  is n o  w a y  
of c o m p l e t e l y  r u l i n g  o u t  l i t i g a t i o n  p r o b i n g  th e  
C o m m i s s i o n ’ s p o l i c y ,  . . . "

R e c i t a l  5 of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  s e t s  o u t  
t h e  b a s i c  p o s i t i o n  of t h e  R e g u l a t i o n  a s  to a p p r a i s a l  
c r i t e r i a  for c o n c e n t r a t i o n s .  It d e c l a r e s ,  "... h o w e v e r ,  
it m u s t  b e  e n s u r e d  t h a t  t h e  p r o c e s s  of r e - o r g a n i s a t i o n  
d o e s  n o t  r e s u l t  in l a s t i n g  d a m a g e  to c o m p e t i t i o n ;  w h e r e a s  
C o m m u n i t y  law m u s t  t h e r e f o r e  i n c l u d e  p r o v i s i o n s  
g o v e r n i n g  t h o s e  c o n c e n t r a t i o n s  w h i c h  m a y  s i g n i f i c a n t l y  
i m p e d e  e f f e c t i v e  c o m p e t i t i o n  in t h e  C o m m o n  M a r k e t  or in a 
s u b s t a n t i a l  p a r t  of i t ; "

A r t i c l e  2 m a k e s  it c l e a r  t h a t  t h e  t e s t  of a 
p r o p o s e d  m e r g e r  will b e  w h e t h e r  or n o t  it c r e a t e s  or 
s t r e n g t h e n s  a d o m i n a n t  p o s i t i o n  t h a t  i m p e d e s  e f f e c t i v e  
c o m p e t i t i o n  in t h e  s i n g l e  m a r k e t  or a s u b s t a n t i a l  p a r t  of 
it. If it d o e s  n o t  d o  so, it w i l l  b e  d e c l a r e d  c o m p a t i b l e  
w i t h  t h e  c o m m o n  m a r k e t  a n d  a u t h o r i s e d .  A r t i c l e  2 (1) a) 
s t a t e s  t h a t  t h e  a p p r a i s a l  s h a l 1 t a k e  i n t o  a c c o u n t ,  " t h e  
n e e d  to p r e s e r v e  a n d  d e v e l o p  e f f e c t i v e  c o m p e t i t i o n  w i t h i n



t h e  c o m m o n  m a r k e t  . . . " A m o n g  o t h e r  t h i n g s  s p e c i f i e d  b y  
A r t i c l e  2 (b), w a s  t h a t  t h e  C o m m i s s i o n  s h o u l d  a l s o
c o n s i d e r  t h e  e f f e c t  of th e  m e r g e r  o n  " e c o n o m i c  a n d  
t e c h n i c a l  p r o g r e s s  p r o v i d e d  t h a t  it is to c o n s u m e r s  
a d v a n t a g e  a n d  d o e s  n o t  f o r m  a n  o b s t a c l e  to c o m p e t i t i o n "  
T h i s  l a t t e r  p a s s a g e  c o n s t i t u t e s  t h e  s o l e  c o n c e s s i o n  to 
i n d u s t r i a l  p o l i c y  c r i t e r i a .

Is t h e  M e r g e r  C o n t r o l  R e g u l a t i o n ,  thu s ,  in e s s e n c e ,  
a c o n t i n u a t i o n  of t h e  m e r g e r  c o n t r o l  p o l i c y  c a r r i e d  o u t  
u n t i l  t h e  2 0 t h  of S e p t e m b e r  1 9 9 0 ?  In f a c t ,  t h e  w e a l t h  of 
a n a l y s i s  t h a t  h a s  b e e n  b u i l t  u p  as r e g a r d s  A r t i c l e  8 6  is 
s t i l l  of v a l u e  to m e r g e r  c o n t r o l .  As F i n e  h a s  s t a t e d ,  
” ... it is c l e a r  t h a t  the j u r i s p r u d e n c e  u n d e r  A r t i c l e  8 6  
... is h i g h l y  r e l e v a n t  as to t h e  e x i s t e n c e  of d o m i n a n c e  
a n d  to t h e  d e t e r m i n a t i o n  of t h e  r e l e v a n t  p r o d u c t  a n d  
g e o g r a p h i c  m a r k e t s . " 120 F u r t h e r ,  S i r  L e o n  B r i t t a n  h a s  
n o t e d  t h a t  " T h e  s u b s t a n t i v e  t e s t  of t h e  R e g u l a t i o n  is 
b a s e d  o n  t h e  n o t i o n  of d o m i n a n t  p o s i t i o n  ... A d o m i n a n t  
p o s i t i o n  a n a l y s i s ,  a l o n g  th e  l i n e s  of t h a t  c a r r i e d  o u t  
u n d e r  A r t i c l e  86, w i l l  be n e c e s s a r y  in al l  c a s e s  , . . " 121' .

A f i n d i n g  of m a r k e t  d o m i n a n c e ,  h o w e v e r ,  is n o t ,  in 
i t s e l f ,  e n o u g h  f o r  t h e  C o m m i s s i o n  to d i s a l l o w  a m e r g e r  
p r o p o s a l .  A d o m i n a n t  p o s i t i o n ,  as  s u c h ,  is s t i l l  n o t  
p r o h i b i t e d ,  t h o u g h  S i r  L e o n  B r i t t a n  h a s  s t a t e d  t h a t ,  in 
m o s t  c a s e s ,  a d o m i n a n t  p o s i t i o n  t h a t  d o e s  n o t  h a v e  t h e  
e f f e c t  of i m p e d i n g  c o m p e t i t i o n  is no t  c o n c e i v a b l e . 130 
T h u s ,  r e c o u r s e  m u s t  be h a d  to t h e  q u a l i f i c a t i o n  in 
A r t i c l e  2 ( 3 ) ,  " a s  a r e s u l t  of w h i c h  c o m p e t i t i o n  w o u l d  be 
s i g n i f i c a n t l y  i m p e d e d . "

T h e  w o r d i n g  of A r t i c l e  2 (3) is c l e a r l y  n o t  m e a n t  to 
be  a r e s t a t e m e n t  of t h e  ECJ d e f i n i t i o n  of ’a b u s e ’ b u t  is 
r a t h e r  a s e p a r a t e  test. S i r  L e o n  B r i t t a n  h a s  e x p r e s s l y
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s t a t e d  t h a t  t h i s  is s. n e w  t e s t  a. 1 t o g e t h e r .  F i n e  h a s  
w r i t t e n  t h a t  " T h e  t e s t  of ’ s i g n i f i c a n t  i m p e d i m e n t ’ 
e n s u r e s  t h a t  n e i t h e r  t h e  c r e a t i o n  n o r  r e i n f o r c e m e n t  of a 
d o m i n a n t  p o s i t i o n  w o u l d  r e s u l t  in a f i n d i n g  of
i n c o m p a t i b i l i t y  u n l e s s  t h e  a c c o m p a n y i n g  e f f e c t s  on 
c o m p e t i t i o n  a r e  q u i t e  s u b s t a n t i a l . " 131 H o w e v e r ,  as F i n e
h a s  n o t e d ,  " T h i s  b e g s  t h e  q u e s t i o n  as to h o w  t h e
’ s i g n i f i c a n t  i m p e d i m e n t ’ t e s t  is to b e  a p p l i e d . ’’132

A g a i n ,  f o l l o w i n g  o n  f r o m  p r e v i o u s  C o m m i s s i o n  a n d  E C J  
p r a c t i c e s ,  t h e  d e f i n i t i o n  of t h e  r e l e v a n t  m a r k e t  w i l l  be 
a f u n d a m e n t a l  p r e r e q u i s i t e  to a n y  f i n d i n g  of d o m i n a n c e .  
S i r  L e o n  B r i t t a n  ha s  s t a t e d ,  " M a r k e t  d e f i n i t i o n  is a l w a y s  
c r u c i a l  in c o m p e t i t i o n  c a s e s  a n d  t h i s  is n o w h e r e  m o r e
t r u e  t h a n  w h e n  o n e  is c o n s i d e r i n g  t h e  m a r k e t  p o w e r  of a
m e r g e d  c o m p a n y . " 133

R e g a r d i n g  t h e  r e l e v a n t  p r o d u c t  m a r k e t  t h e  e x i s t i n g  
b o d y  of E C  a n a l y s i s  is s t i l l  of v a l u e  h e r e .  V e n i t  w r o t e ,  
" A r t i c l e  2 ( 1 ) ( b ), w h i c h  s e t s  f o r t h  t h e  c r i t e r i a  for 
a s s e s s i n g  t h e  e x i s t e n c e  of m a r k e t  p o w e r ,  d o e s  n o t  p r o v i d e  
a n y  c r i t e r i a  for d e f i n i n g  t h e  r e l e v a n t  p r o d u c t  m a r k e t .  It 
w o u l d  a p p e a r  r e a s o n a b l e  to a s s u m e  t h a t  t h e  C o m m i s s i o n  
w i l l  a p p l y  t h e  a n a l y s i s  t h a t  h a s  b e e n  d e v e l o p e d  in t h e  
ca se 1 a w  . . . " 13 4

As  to w h e t h e r  t h e  g l o b a l  m a r k e t  w i l l  be g i v e n  
g r e a t e r  e m p h a s i s  t h a n  w a s  p r e v i o u s l y  t h e  c a s e  u n d e r  
A r t i c l e  86, t w o  s p e e c h e s  b y  S i r  L e o n  B r i t t a n  m a y  p o i n t  to 
a c h a n g i n g  t r e n d  of t h o u g h t  w i t h i n  D G  IV, In h i s  a d d r e s s  
to t h e  B a r  C o u n c i l  of M a y  199 0 ,  S i r  L e o n  s e e m e d  to s e t  
h i s  f a c e  a g a i n s t  a n y  e m p h a s i s  o n  t h e  g e o g r a p h i c  m a r k e t  
o u t w i t h  th e  C o m m u n i t y .  H e  s t a t e d :

... o u r  o n l y  c o n c e r n  is f o r  c o m p e t i t i o n  within the 
C o m m u n i t y  a n d  1 r e j e c t  t h e  a r g u m e n t  t h a t  a
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c o m p e t i t i v e  w o r l d  m a r k e t  m a y  j u s t i f y  a d o m i n a n t  
p o s i t i o n  w i t h i n  t h e  C o m m u n i t y ,  T h e r e  c a n  be n o
t r a d e - o f f  b e t w e e n  c o m p e t i t i o n  in t h e  C o m m u n i t y  a n d
c o m p e t i t i v e n e s s  e l s e w h e r e .  T h i s  w o u l d  b e  e c o n o m i c
n o n s e n s e  a n d  b a d  l a w . 135

H o w e v e r ,  h i s  s p e e c h  at t h e  C e n t r e  for E u r o p e a n  
P o l i c y  S t u d i e s  in S e p t e m b e r  1 9 9 0  a p p e a r e d  to t a k e  a 
d i f f e r e n t  line. S i r  L e o n  s t a t e d :

... t h e r e  a r e  m a n y  s e c t o r s  in w h i c h  c o m p e t i t i o n
w i t h i n  t h e  C o m m u n i t y  g e n u i n e l y  e x t e n d s  b e y o n d  t h e  
C o m m u n i t y ’ s b o r d e r s .  In s u c h  c a s e s  it is p e r f e c t l y  
p r o p e r  to look a t  c o m p e t i t i o n  b r o u g h t  to t h e  
C o m m u n i t y  f r o m  o u t s i d e .  If c o m p a n i e s  in t h i r d  
c o u n t r i e s  a r e  c o m p e t i n g  or a r e  c a p a b l e  of c o m p e t i n g  
w i t h i n  t h e  C o m m u n i t y  t h e i r  m a r k e t  s h a r e  or o t h e r  
m a n i f e s t a t i o n  of c o m p e t i t i v e  p r e s s u r e  s h o u l d  of 
c o u r s e  b e  c o n s i d e r e d  in a n y  a s s e s s m e n t  of
c o m p e t i t i o n  in t h e  C o m m u n i t y  m a r k e t . 136 

T h u s ,  a s  L o v e l 1, W h i t e ,  D u r r a n t  h a v e  n o t e d ,  t h e  
C o m m i s s i o n ,  ” ... is f i n d i n g  t h e  d e f i n i t i o n  of t h e
r e l e v a n t  g e o g r a p h i c  m a r k e t  o n e  of its m o r e  d i f f i c u l t  
t a s k s .  ,T1 3 7

T h e  r e s t r i c t i o n  of a p p r a i s a l  c r i t e r i a  to c o m p e t i t i o n  
is p o s s i b l y  t h e  m o s t  s e r i o u s  f l a w  of t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n .  It w a s  a r g u e d  e a r l i e r  in t h i s  c h a p t e r  t h a t  
t h e  c l a u s e  c a m e  to be i n c o r p o r a t e d  in t h e  R e g u l a t i o n  d u e  
to t h e  f i r m  s t a n c e  t a k e n  on t h i s  i s s u e  b y  t h e  U K  a n d  
G e r m a n y ,  a n d  t h e  c h a n g e  of a t t i t u d e  of t h e  C o m m i s s i o n ,  
A l s o  of r e l e v a n c e  w a s  the f a c t  t h a t  M e m b e r  S t a t e s
s u p p o r t i n g  t h e  i n d u s t r i a l  p o l i c y  p o s i t i o n  g a v e  w a y .

It is a r g u e d  that, by c o n f i n i n g  a p p r a i s a l  c r i t e r i a ,  
to c o m p e t i t i o n  c o n s i d e r a t i o n s ,  t h e  E C  m a d e  t h e  w r o n g



c h o i c e  e c o n o m i c a l l y .  By l i m i t i n g  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  to c o m p e t i t i o n  c r i t eria. t h e  C o m m u n i  ty t u r n e d  
its b a c k  on t h e  e c o n o m i e s  of s c a l e  a n d  r e l a t e d  a r g u m e n t s  
w h i c h  f a v o u r e d  a l l o w i n g  c e r t a i n  m e r g e r s .  d e s p i t e  t h e i r  
p o s s i b l e  a d v e r s e  a f f e c t s  o n  c o m p e t i t i o n . 138 T h u s ,  f r o m  
t h e  o u t s e t ,  it is s u g g e s t e d  t h a t  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  w a s  h a n d i c a p p e d  in p l a y i n g  its p r o p e r  r o l e  in 
a s s i s t i n g  t h e  f o r m a t i o n  of t h e  s i n g l e  m a r k e t  a n d  in 
a c h i e v i n g  t h e  p r i m a r y  a i m  of t h e  s i n g l e  m a r k e t ,  t h e
s t r e n g t h e n i n g  of E u r o p e a n  i n d u s t r y .

T h e  EC, a n d  in p a r t i c u l a r  t h e  C o m m i s s i o n ,  h a s  s e t  a 
p o o r  e x a m p l e  of l e a d e r s h i p  in t h a t  it h a s  b e e n  s e n d i n g  
c o n f l i c t i n g  s i g n a l s  to i n d u s t r y .  B y  i t s  v e r y  a c t i o n s  of 
i n i t i a t i n g  t h e  1 9 9 2  p r o j e c t  t h e  C o m m i s s i o n  s t a r t e d  a 
m e r g e r  w a v e . 137 In o t h e r  w o r d s ,  i r r e s p e c t i v e  of a n y  
p o l i c y  of t h e  C o m m i s s i o n ,  i n d u s t r y  d e c i d e d  t h e  c h a l l e n g e  
of 1 9 9 2  c o u l d  b e s t  b e  m e t  b y  m e r g e r .  F a r  f r o m  a c t i n g  to 
d a m p  d o w n  s u c h  a c t i v i t y  o n  t h e  p a r t  of E u r o p e a n  f i r m s ,  
t h e  C o m m i s s i o n  h a d  s e e m e d  to i n d i c a t e  p o s i t i v e  a p p r o v a l  
of t h e  i d e a  of m e r g e r .  T h e  p r o j e c t  of a c h i e v i n g  a level 
p l a y i n g  f i e l d  w i t h  r e g a r d  to c r o s s - b o r d e r  m e r g e r s  is 
r a p i d l y  b e c o m i n g  a m a j o r  C o m m i s s i o n  a c t i v i t y .  F u r t h e r ,  
its s t a t e m e n t s  o n  t h e  E u r o p e a n  C o m p a n y  S t a t u t e  a n d  its
d r a f t  p r o p o s a l s  for a M e r g e r  C o n t r o l  R e g u l a t i o n  all s e n t  
a n  u n a m b i g u o u s  s i g n a l  to f i r m s  a n d  c o m m e n t a t o r s .

T h e  I n s t i t u t e  of D i r e c t o r s  w r o t e ,  " T h e  ’ e x c e p t i o n ’ 
c l a u s e  in th e  d r a f t  EC m e r g e r  R e g u l a t i o n  is c o n s i s t e n t  
w i t h  t h e  C o m m i s s i o n ’s p o l i c y  e x p r e s s e d  e l s e w h e r e  
p o s i t i v e l y  to e n c o u r a g e  c r o s s  b o r d e r  b u t - i n t r a  EC
m e r g e r s .  F o r  i n s t a n c e ,  in t h e  i n i t i a t i v e  to r e v i v e  th e
E u r o p e a n  C o m p a n y  S t a t u t e  . . . " 14(J B e r w i n ,  o n  t h e  b a s i s  of 
the E u r o p e a n  C o m p a n y  S t a t u t e  p r o p o s a l ,  w r o t e  t h a t  
" T h e  C o m m i s s i o n ’ s v i e w  is t h a t  i n c r e a s e d  c r o s s - b o r d e r



c o - o p e r a t i o n  in t h e  f o r m  of m e r g e r s  a n d  a s s o c i a t i o n s  is 
i m p e r a t i v e  for t h e  b e n e f i t  of t h e C o m m u n i  t y , in o r d e r t o 
e n a b l e  E u r o p e a n  b u s i n e s s  to c o m p e t e  m o r e  e f f i c i e n t l y  in 
w o r l d  m a r k e t s  a g a i n s t  US a n d  J a p a n e s e  m e g a l i t h s  for 
examp 1e . "1 41

It is p o s s i b l e  t h a t  t h e  C o m m i s s i o n  h a s  a l w a y s
m a i n t a i n e d  a c o n s i s t e n t  v i e w  o n  m e r g e r  b u t  t h a t  it h a s
b e e n  m i s i n t e r p r e t e d  b y  v a r i o u s  o b s e r v e r s .  It m a y  b e  t h a t  
t h e  C o m m i s s i o n  f a v o u r s  m e r g e r s ,  b u t  n o t  o n e s  w i t h
p o t e n t i a l  a n t i - c o m p e t i t i v e  e f f e c t s . 142 M o r e  p r o b a b l e ,  
h o w e v e r ,  is t h a t  t h e  C o m m i s s i o n ,  b e i n g  c o m p o s e d  of 
i n d i v i d u a l  d i r e c t o r a t e  s j m o r e  t h a n  o n e  of w h i c h  h a s  a n  
i n t e r e s t  in m e r g e r s ,  h a s  f o u n d  it d i f f i c u l t  to p u r s u e  a 
c o n s i s t e n t  p o l i c y  o n  m e r g e r s .  T h i s  w a s  t h e  v i e w  of 
L i n t  1er a n d  M a s e y  w h o  s t a t e d  that, " S i r  L e o n  B r i t t a n  h a s  
s t r i v e n  to e n f o r c e  c o m p e t i t i o n  v i g o r o u s l y  ...
A d d i t i o n a l l y ,  t h e r e  is t h e  p a r a d o x  t h a t  t h e  C o m m u n i t y  
a l s o  s e e k s  to e n c o u r a g e  c r o s s - b o r d e r  m e r g e r s  in o r d e r  to 
f a c i l i t a t e  t h e  f r e e  m o v e m e n t  of c a p i t a l  a n d  e n a b l e
e c o n o m i e s  of s c a l e  to be e n j o y e d . ™  4 1 T h e  a u t h o r s  w e n t  o n  
to c o n c l u d e  t h a t  t h e  a t t i t u d e  of t h e  C o m m i s s i o n  to 
m u l t i n a t i o n a l  f i r m s  w a s  "... f u n d a m e n t a l l y  t w o - e d g e d  - o n  
t h e  o n e  h a n d  e n c o u r a g i n g  m u l t i n a t i o n a l  a c t i v i t y ,  w h i l e  o n  
t h e  o t h e r  t r y i n g  to r e m e d y  t h e  d i s a d v a n t a g e s  c a u s e d  by 
t h i s  v e r y  a c t i v i t y . " 144

T h e  r e a c t i o n  of i n d u s t r y  to t h e  d e c i s i o n  to l i m i t  
a p p r a i s a l  c r i t e r i a  h a s  b e e n  h o s t i l e .  S p e a k i n g  of t h e  
f i n a l  d r a f t  of A r t i c l e s  2 a n d  9 H a m p t o n  n o t e d ,  " T h e r e
a r e  n o  d o u b t ,  m a n y  m o r e  c h a n g e s  of d e t a i l ,  b u t  f e w  a r e
l i k e l y  to s t r i k e  a t  f a c t o r s  q u i t e  so c e n t r a l  to 
i n d u s t r y ’ s e a r l i e r  a c q u i e s c e n c e  in t h e  p r o p o s a l s . " 145
P e t e r  C o t t i s ,  a s e n i o r  a d v i s o r  to L u c a s  I n d u s t r i e s  s t a t e d
at a c o n f e r e n c e  t h a t  i n d u s t r y  f e l t  ’ s h o p p e d ’ a n d  w a s
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’very upset.’146

C o n c l u s i o n s . T h e  f i r s t  s e c t i o n  of t h i s  c h a p t e r  
s h o w e d  tha t ,  w h i l e  s o m e  c o n s e n s u s  of o p i n i o n  a m o n g  t h e  
v a r i o u s  p a r t i e s  w i t h  a n  i n t e r e s t  in t h e  p r o p o s e d  M e r g e r  
C o n t r o l  R e g u l a t i o n  w a s  e v i d e n t ,  t h e r e  w e r e ,  in t h e  m a i n ,  
c o n t r a s t i n g  a n d  c o n t r a d i c t o r y  n e e d s .  T h i s  s i t u a t i o n  w a s
r e s p o n s i b l e  f o r  t h e  l e n g t h y  a n d  a r d u o u s  n e g o t i a t i o n s  
t h a t  p r e c e d e d  the c r e a t i o n  of t h e  R e g u l a t i o n .  S u c h
b a r g a i n i n g  w a s  i l l u s t r a t e d  b y  e x a m i n i n g  in d e t a i l  t h e
m o s t  f u n d a m e n t a l  c o n c e p t  to be i n c o r p o r a t e d  w i t h i n  th e 
R e g u l a t i o n ,  t h a t  of t h e  o n e  s t o p  s h o p .

G i v e n  t h i s  b a c k g r o u n d ,  it is h a r d l y  s u r p r i s i n g  t h a t  
t h e r e  a r e  f l a w s  w i t h i n  t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .  As 
V e n i t  o b s e r v e d ,  ’’T h e  R e g u l a t i o n  is t h e  p r o d u c t  of a 
p o l i t i c a l  c o m p r o m i s e  b e t w e e n  t h e  C o m m i s s i o n  a n d  t h e  
M e m b e r  S t a t e s  . . . ” 147 C o o k  a n d  K e r s e  s t a t e d ,  " F e w ,  if
a ny, C o m m u n i t y  p r o p o s a l s  ... h a v e  r e s u l t e d  in s u c h
t r a n s p a r e n t  c o m p r o m i s e  of c o n f l i c t i n g  v i e w s . " 146 W i t h  
r e g a r d  to s e c u r i n g  t h e  r e m o v a l  of d o u b l e  j e o p a r d y ,  
c o m p l e x  a n d  d i f f i c u l t  d i s c u s s i o n s  r e s u l t e d  in th e
R e g u l a t i o n  b e i n g  e n d o w e d  w i t h  s e v e r a l  a r e a s  of p o t e n t i a l  
c o n c e r n .  In p a r t i c u l a r ,  A r t i c l e s  9, 21, a n d  22, s t a n d  o u t
as p o t e n t i a l  s o u r c e s  of f u t u r e  p r o b l e m s .  F u r t h e r  
p o t e n t i a l  c a u s e s  of d i s c o n t e n t  a r e  t h e  i n t e r p r e t a t i o n  of 
t h r e s h o l d s ,  a n d  th e  i n t e r a c t i o n  of t h e  R e g u l a t i o n  w i t h  
A r t i c l e s  35 a n d  86.

A n  a d d i t i o n a l  w e a k n e s s  of t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  w h i c h  d e s e r v e s  s p e c i a l  m e n t i o n  is t h e  r e l i a n c e  
o n  c o m p e t i t i o n  as  t h e  m e a n s  by w h i c h  m e r g e r s  a r e  to be
a p p r a i s e d .  B y  r e m o v i n g  i n d u s t r i a l  c r i t e r i a  f r o m  
c o n s i d e r a t i o n ,  the C o m m i s s i o n  m a y  h a v e  t a k e n  a w a y  m u c h
of t h e  p o i n t  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .  It c h o s e



to s e e  t h e  R e g u l a t i o n  as a n  i n s t r u m e n t  to c o n t i n u e  t h e  
d o m i n a n c e  of c o m p e t i t i o n  p o l i c y . 1 '’'7 T h e  m a i n  t h r u s t  of 
1 9 9 2  s e e m e d  to i n d i c a t e  t h a t  s o m e  m e r g e r s ,  i r r e s p e c t i v e  
of t h e i r  e f f e c t s  on c o m p e t i t i o n ,  a r e  d e s i r a b l e  f r o m  t h e  
C o m m u n i t y  p o i n t  of v i e w .  T h e  C o m m i s s i o n ,  h o w e v e r ,  b y  its 
a c t i o n ,  s e e m s  i n t e n t  o n  p u r s u i n g  its s t r a t e g y  of 
p r o m o t i n g  c o m p e t i t i o n ,  u n d e t e r r e d  b y  t h e  c o n s p i c u o u s  l a c k  
of s u c c e s s  t h a t  t h i s  p o l i c y  has h a d  o v e r  t h e  p a s t  
d e c a d e s .

T h e  p r i m a r y  t a r g e t  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n ,  
E u r o p e a n  i n d u s t r y ,  d i d  n o t  s e e m  to r e c e i v e  t h e  R e g u l a t i o n  
w i t h  a n y  m a r k e d  e n t h u s i a s m .  T h i s  w a s  d ue, in p a r t i c u l a r ,  
to t h e  c o m b i n e d  e f f e c t s  of A r t i c l e s  2, 9 a n d  21. I n d u s t r y
h a d  b e e n  e x p e c t i n g ,  so to s p e a k ,  a ’ d o u b l e  p o s i t i v e ’ 
M e r g e r  C o n t r o l  R e g u l a t i o n .  T h a t  is, a R e g u l a t i o n  t h a t  
w o u l d  e n d  t h e  d o u b l e  j e o p a r d y  h a z a r d  a n d  a l s o  w i d e n  t h e  
r a n g e  of m e r g e r s  t h a t  w o u l d  be  in a p o s i t i o n  to e n j o y  t h e
b e n e f i t s  of t h i s  o n e  s t o p  sho p .  W h a t  it h a s  a c t u a l l y  g o t
is a h a l f w a y  h o u s e  in t h a t  o n l y  f i r m s  w h o s e  m e r g e r  p l a n s
a r e  n o t  j u d g e d  to be a n t i c o m p e t i t i v e  w i l l  g e t  to r e c e i v e
t h e  b e n e f i t s  of t h e  o n e  s t o p  s h o p  p r o c e d u r e .  F u r t h e r ,  
A r t i c l e s  9 a n d  21 h a v e  m a d e  e v e n  t h i s  l a t t e r  a d v a n t a g e  
u n c e r t a i n .  If i n d u s t r y  is u n h a p p y  w i t h  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  t h e n  a f u n d a m e n t a l  a i m  of 199 2 ,  t h e  
r e s t r u c t u r i n g  of b u s i n e s s ,  c o u l d  be in j e o p a r d y .

T h e  C o m m i s s i o n  m u s t  a c c e p t  a t  l e a s t  s o m e  
r e s p o n s i b i l i t y  fo r  t h i s  s t a t e  of a f f a i r s .  It h a s  
c o m m i t t e d  s i n s  of c o m m i s s i o n  a n d  o m i s s i o n .  It a c t e d  to 
h e l p  r e m o v e  i n d u s t r i a l  c r i t e r i a  y e t  fa. i l e d  to s t o p  
A r t i c l e  9 b e i n g  p a s s e d .  T h i s  w a s  b u t  o n e  of s e v e r a l  
i n s t a n c e s  w h e r e  t h e  C o m m i s s i o n  f a i l e d  to g i v e  a l e a d  to 
p a r t i e s .  As H a m p t o n  s t a t e d ,  " T h e  c h a n g e s  to the d r a f t  a r e  
b e i n g  m o v e d  b y  t h e  m e m b e r  s t a t e s ,  w i t h  t h e  C o m m i s s i o n



336
m o r e  or less s t a n d i n g  by . . . " 1 5 c‘

Y e t  it c a n n o t  be  s a i d  t h e  s i t u a t i o n  is h o p e l e s s .  T h e
R e g u l a t i o n  i t s e l f  e x i s t s  a n d  t h e  p r i n c i p l e  of t h e  o n e  
s t o p  s h o p  e x i s t s .  N o  m a t t e r  t h e  t e x t  of t h e  M e r g e r
C o n t r o l  R e g u l a t i o n ,  its p r a c t i c a l  a p p l i c a t i o n  b y  t h e  
C o m m i s s i o n ,  a n d  p o s s i b l e  i n t e r p r e t a t i o n  b y  t h e  C o u r t  of 
J u s t i c e ,  m a y  s h o w  t h e  s u g g e s t e d  f i a w s  a c t u a l l y  
m a t e r i a l i s i n g  in p r a c t i c e ,  t h u s  p o s s i b l y  p r o v i d i n g  t h e  
s t i m u l u s  for t h e i r  e v e n t u a l  r e m e d y .  As  S i r  L e o n  B r i t t a n  
p o i n t e d  out, " T h e  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  of t h e  
n e w  R e g u l a t i o n  w i l l  p r o v i d e  t h e  n e x t  c h a p t e r . " 151 T h u s  
far, t h e  m a j o r i t y  of p o t e n t i a l  p r o b l e m  a r e a s  h a v e  n o t  
f e a t u r e d  in t h e  C o m m i s s i o n  i n v e s t i g a t i o n s .  H o w e v e r ,  as  
w i l l  b e  s h o w n  in t h e  n e x t  c h a p t e r ,  t h e r e  a r e  s i g n s  t h a t
t h e  p e r i o d  of c a l m  b e f o r e  t h e  s t o r m  is c o m i n g  to a n
e n d . 15 2



1. C o n f e d e r a t i o n  of B r i t i s h  I n d u s t r y ,  (CBI ) . T h e  q u o t e  
is f r o m  t h e i r  e v i d e n c e  g i v e n to th e  Ho u se of L o r d s .  See, 
H o u s e  of L o r d s  S e l e c t  C o m m i t t e e  o n  t h e  E u r o p e a n  
C o m m u n i t i e s ,  M e r g e r  C o n t r o l  : W i t h  E v i d e n c e  S e s s i o n  1 9 8 8 -
8 9  6 t h  R e p o r t .  ( L o n d o n :  H M S O ,  1 9 8 9 ) .  T h e  R e p o r t  is in t w o  
p a r t s .  P a r t  O n e  c o m p r i s e s  t h e  R e p o r t  of t h e  H o u s e  of 
L o r d s ,  P a r t  T w o  is t h e  e v i d e n c e  p r e s e n t e d  to t h e  
C o m m i t t e e .  T h e  CB1 q u o t e  is g i v e n  in P a r t  T w o ,  26, T h i s  
R e p o r t  w i l l  b e  c i t e d  as t h e  ’H o u s e  of L o r d s . ’

2. U n i o n  of I n d u s t r i a l  a n d  E m p l o y e r s ’ C o n f e d e r a t i o n  of
E u r o p e ,  ( U N I C E ) ,  ’’C o m m u n i t y  C o n t r o l  of M e r g e r s :  U n i c e
D e c l a r a t i o n , ” (4 N o v e m b e r  1 9 8 8 ) .  S e e  a l s o ,  W i l l i a m  El l a n d  
’’T h e  M e r g e r s  C o n t r o l  R e g u l a t i o n  (EE C )  No. 4 0 6 4 / 8 9 , ” 
E u r o p e a n  C o m p e t i t i o n  L a w  R e v i e w  no, 3 ( 1 9 9 0 ) :  112, El l a n d
l i s t e d ,  ” ... s e v e n  p r e s s i n g  r e a s o n s  f o r  a M e r g e r s  C o n t r o l  
R e g u l a t i o n . ”

3. C B I , o p . c i t in n o t e  (1), P a r t  T w o ,  26.

4. Ibid.

5. J o h n  T e m p l e  L a n g ,  " N o t e s  f o r  a L e c t u r e  o n
C o n c e n t r a t i o n  a n d  R e s t r u c t u r i n g  in t h e  E u r o p e a n  C o m m u n i t y  
- M e r g e r s  u n d e r  E u r o p e a n  C o m m u n i t y  A n t i t r u s t  L a w , "
L e c t u r e  G i v e n  to t h e  I n t e r n a t i  o n a 1 B a r  A s s o c i a t i o n ,  
S t r a s b o u r g , O c t o b e r  1989, 3.

6. E u r o p e a n  R e p o r t ,  P a r t  III, 3-4, (.18 J u n e  1 9 8 8 ) .  T h i s
h a d  b e e n  f o r e s h a d o w e d  in C o m m i s s i o n  P r e s s  R e l e a s e  I P (87) 
2 8 2  J u l y  1 9 8 7 .  F u r t h e r ,  s u c h  w e a k n e s s e s  w e r e  s t i l l
p r e s e n t  in l a t e  198 9 .  S e e  T e m p l e  L a n g ,  op. c i t in n o t e
(5), 4.

7. Temple Lang, op. c i t in note (5), 4,



338

8. Ibid. T e m p l e  L a n g  n o t e d  t h a t  A r t i c l e  8 S  d i d  n o t  a p p l y  
w h e r e  tw o  n o n - d o m i n a n t  f i r m s  m e r g e d  e v e n  t h o u g h  t h e  
r e s u l t  w a s  to c r e a t e  a f i r m  w i t h  g r e a t  m a r k e t  p o w e r .

9. H o w e v e r ,  t h e s e  t w o  a i m s  a r e  n o t  a l w a y s  m u t u a l l y  
c o m p a t i b l e ,  in t h a t  a n  e f f i c i e n c y  d e f e n c e  e r o d e s  legal 
c e r t a i n t y  to s o m e  e x t e n t .

10. L e t t e r  (1 S e p t e m b e r  1 9 89) f r o m  H. K r o g e r ,  H e a d  of
C o m p a n y  A f f a i r s  D e p a r t m e n t  of ( U N I C E )  to t h e  a u t h o r .  T h e  
o p i n i o n s  c o n t a i n e d  in th e  l e t t e r  a r e  t h o s e  of U N I C E
i t s e l f  a n d  n o t  t h o s e  of fir K r o g e r  in h i s  p e r s o n a l  
c a p a c  i t y .

U N I C E  c o n s i d e r s  t h a t  t h e i r  s t a t e m e n t s  o n  c r i t e r i a  
s h o u l d  be s e e n  a s  c o m i n g  u n d e r  c o m p e t i t i o n  p o l i c y  a n d  n o t  
i n d u s t r i a l  p o l i c y .  It is s u g g e s t e d ,  h o w e v e r ,  t h a t  t h i s  is 
a m a t t e r  o n l y  of i n d i v i  d u a 1 c 1 as s i f i c a t  i o n  a n d  t h a t  U N  ICE 
d o e s  f a v o u r  a d e p a r t u r e  f r o m  p u r e  c o m p e t i t i o n  c r i t e r i a
for me r g e r .

11. See, CBI op. c i t in n o t e  (1), P a r t  T w o ,  2 6 - 3 2 .  ; 
U N I C E ,  " A m e n d e d  P r o p o s a l  for a C o u n c i l  R e g u l a t i o n  o n  t h e  
C o n t r o l  of C o n c e n t r a t i o n s  b e t w e e n  U n d e r t a k i n g s :  U N I C E  
P o s i t i o n , "  (4 M a y  1 9 8 8 ) :  1-4, " C o m m u n i t y  C o n t r o l  of
M e r g e r s :  U N I C E  D e c l a r a t i o n , "  (4 N o v e m b e r  1 9 8 8 ) :  1-2.

12. S , W o o l c o c k ,  E u r o p e a n  M e r g e r s :  N a t i o n a l  or C o m m u n i t y  
C o n t r o l s ?  ( L o n d o n :  R o y a l  I n s t i t u t e  of I n t e r n a t i o n a l
A f f a i r s ,  C h a t h a m  H o u s e  P a p e r ,  1 9 8 9 ) ,  11. W o o l c o c k  w r o t e ,
" N a t i o n a l  g o v e r n m e n t s  a n d  n a t i o n a l  c o m p e t i t i o n
a u t h o r i t i e s ,  ... a r e  r e l u c t a n t  to c e d e  c o n t r o l  o v e r  
m e r g e r  p o l i c y . "

13. S i r  G o r d o n  B o r r i e ,  " T h e  C o n t e n t s  a n d  I m p l i c a t i o n  of 
the E u r o p e a n  M e r g e r  C o n t r o l  R e g u l a t i o n  F r o m  t h e  
P e r s p e c t i v e  of t h e  O f f i c e  of F a i r  T r a d i n g , "  S p e e c h  g i v e n



339
a t  t h e  F o r u m  I n s t i t u t  fu.r M a n a g e m e n t  C o n f e r e n c e .  T h e  
E u r o p e a n  L a w  of C o m p  e t i t i o n  a n d  its F u r t h e r  D e v e  1 o p m e n t s  
F o l l o w i n g  t h e  A d o p t i o n  of t h e  E u r o p e a n  C o m m u n i t y  
R e g u l a t i o n  o n  M e r g e r  C o n t r o l .  B o n n  1 9 t h  F e b r u a r y  1990, 4.
As B o r r i e  noted., t h e  f i r m  c a n  e n c o u n t e r  w o r s e  t h a n  
d o u b l e  j e o p a r d y .  T h a t  is, it c a n  f a c e  m o r e  t h a n  tw o  
s e p a r a t e  e x a m i n a t i o n s  b y  m e r g e r  a u t h o r i t i e s .  H o w e v e r ,  
’d o u b l e  j e o p a r d y ’ is t h e  a c c e p t e d  t e r m  f o r  t h i s  h a z a r d  
a n d  is t h e r e f o r e  u s e d  t h r o u g h o u t  t h i s  c h a p t e r .

14. W o o l c o c k ,  o p . c i t in n o t e  (12), 1.

15. I n s t i t u t e  of D i r e c t o r s ,  s u b m i s s i o n  to t h e  H o u s e  of 
L o r d s ,  op. c i t in n o t e  (1), P a r t  2, 104.

16. B o r r i e ,  o p . c i t in n o t e  (13), 4.

17. S i r  L e o n  B r i t t a n ,  ’’A c q u i s i t i o n s  a n d  M e r g e r s  in t h e  
E u r o p e a n  C o m m u n i t y , ” S p e e c h  to t h e  I n s t i t u t e  of D i r e c t o r s  
- S c o t  1 a n d  2 4  N o v e m b e r  1989, 12.

18. B o r r i e ,  o p . c i t in n o t e  (13), 4. H o w e v e r ,  he d i d
q u a l i f y  h i s  o p i n i o n  s o m e w h a t ,  b y  s t a t i n g  t h a t  t h e  n e e d  to 
r e m o v e  t h e  d o u b l e  j e o p a r d y  h a z a r d  w a s  o n l y  f o r  the
b e n e f i t  of m e r g e r s  t h a t  w e r e  n o t  a n t i c o m p e t i t i v e .

19. F r a n c i s  M a u d e ,  m i n i s t e r  for C o r p o r a t e  A f f a i r s  a t  t h e  
DTI. H i s  v i e w s  w e r e  r e p o r t e d  in, P h i l i p  C o g g a n ,  " G e t t i n g  
E u r o p e  S h i p - S h a p e  to C o m p e t e  in W o r l d  M a r k e t s , ” F i n a n c  i a 1 
t i m e s  (8 F e b r u a r y  1 9 8 9 ) .  S e e  a l s o ,  C B I , " P r e p a r i n g  for 
1 9 9 2 :  E C  C o m p e t i t i o n  P o l i c y , "  1 9 9 2  - H o w  it A f f e c t s  Y o u
C E 1 P u b l i c a t i o n ,  B r i e f  no. 4 ( A u g u s t  1 9 8 8 ) :  1;
S o l i c i t o r s ’ E u r o p e a n  G r o u p  N o r t h  W e s t  R e g i o n ,  S e m i n a r  on
M e r g e r s  a n d  E E C  C o m p e t i t i o n  L a w , 15 S e p t e m b e r  198 8 ,  4,
S p e e c h  by J .F. V e r s t r y n g e ,  o f f i c i a l  of D G  IV.

T h e  C E 1 w r o t e  t h a t  the t h r e e  b a s i c  q u e s t i o n s  as



340

r e g a r d s  t h e  p r o p o s e d  M e r g e r  C o n t r o l  R e g u l a t i o n  w e r e ,  
a s s e s s m e n t  of m e r g e r s  on t h e  b a s i s  of a E u r o p e a n  
d i m e n s i o n ,  leg a. 1 s e c u r i t y ,  a n d  t h e  a v o i d a n c e  of d o u b l e  
j e o p a r d y .  V e r s t r y n g e  e m p h a s i s e d  a s  t h e  e s s e n t i a l  i s s u e s  
t h e  f o i 1 o w i n g  q u e r i e s .  T h e  s t a t u s  of n a t i o n a l  c o n t r o l s  in 
r e l a t i o n  to th e  C o m m u n i t y  m e a s u r e s .  S h o u l d  t h e r e  b e  a 
p r i o r i  c o n t r o l ?  W h a t  s h o u l d  b e  t h e  c r i t e r i a  for 
C o m m i s s i o n  i n v o l v e m e n t ?

20. As w i l l  b e  s e e n ,  t h e  s m a l l e r  M e m b e r  S t a t e s  w i s h  t h e  
C o m m i s s i o n  to a c t  in t h e i r  p l a c e  in o r d e r  to a v o i d  
n a t i o n a l  f i r m s  b e i n g  t a k e n  o v e r  b y  m u l t i n a t i o n a l s .

21. S e e  g e n e r a l l y ,  D.T, Armenta.no, A n t i t r u s t  F o l i c y :  T h e  
C a s e  for R e p e a l  ( W a s h i n g t o n :  C a t o  I n s t i t u t e ,  1 9 3 6 ) .

22. W o o l c o c k ,  op. ci t in n o t e  (12), 2 3 - 2 4 .

23. S i r  L e o n  B r i t t a n  i n d i c a t e d  t r e a t i e s  b e t w e e n  t h e  
C o m m u n i t y  a n d  n o n - m e m b e r  s t a t e s  m a y  b e  a s o l u t i o n .  In 
f a c t ,  t h e  E C  a n d  t h e  U n i t e d  S t a t e s  h a v e  n o w  s i g n e d  a 
t r e a t y  to c o o p e r a t e  on  c o m p e t i t i o n  p o l i c y ,  ’’C o m p e t i t i o n  
L a w s  C o - o p e r a t i o n  A g r e e m e n t  1 9 9 1  ( E E C  - U S A ) , "  T h e  t e x t  
is in C o m m o n  M a r k e t  L a w  R e p o r t s  no. 4 ( 1 9 9 1 ) :  8 2 3 - 3 1 .  
G e o r g e  G r a h a m ,  "U S  a n d  E C  to C o - o p e r a t e  O v e r  C o m p e t i t i o n  
P o l i c y , "  F i n a n c i a l  T i m e s  (24 O c t o b e r  1 9 9 1 )  w r o t e ,  " T h e  
a g r e e m e n t  s e t s  u p  w a y s  for the J u s t i c e  D e p a r t m e n t  a n d  t h e  
F e d e r a l  T r a d e  C o m m i s s i o n  ... to w o r k  w i t h  t h e  E u r o p e a n  
C o m m i s s i o n  on  m e r g e r s  a n d  a n t i - c o m p e t i t i v e  a b u s e s . "

24. H o u s e  of L o r d s ,  op. c i t in n o t e  (1). T h e  H o u s e  of 
L o r d s  o p i n i o n  w a s  a t  P a r t  1, 26. T h e  B A F T !  r e c o m m e n d a t i o n
is c o n t a i n e d  in th e  s a m e  r e p o r t ,  P a r t  1, 10 a n d  P a r t  2,
3 8 - 4 2 .

25. C o m m i s s i o n ,  B a c k g r o u n d  R e p o r t :  T h e  M e r g e r s  R e g u l a t i o n  
15 J a n u a r y  1990, 1.



34 1
26. S e e  W o o l c o c k ,  op. c i t. in n o t e  (12), 10.

27. Ibid, 4.

28. H o u s e  of L o r d s ,  op. c i t- in n o t e  (1), P a r t  2, 104. T h e
s a m e  p o i n t  w a s  a l s o  m a d e  b y  J o e l  D a v i d o w ,  " C o m m u n i t y  
P o l i c y ,  M e r g e r  C o n t r o l  a n d  t h e  E u r o p e a n  C o m m u n i t y ’ s 1 9 9 2  
P r o g r a m , "  C o l u m b i a  J o u r n a l  of T r a n s n a t i o n a l  L a w  2 9  no, 1 
( 1 9 9 1 )  : 1 5 - 1 6 .

29. C B 1, T h e  B u s i n e s s  V i e w  o n  t h e  E u r o p e a n  M e r g e r  C o n t r o l  
R e g u l a t i o n  F o r  M e m b e r s  of t h e  E u r o p e a n  P a r l i a m e n t . 
( U n d a t e d  b u t  s e n t  to t h e  a u t h o r  18 D e c e m b e r  1 9 8 9  b y  t h e  
CB  1 )

30. U N  ICE, C o m m u n  i t y  C o n t r o l  of M e r g e r s :  U N  ICE
D e c l a r a t i o n  N o v e m b e r  1988, 1. S e e  a l s o ,  t h e  d e c l a r a t i o n
of N o v e m b e r  1 9 87.

31. H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  1, 20.

32. W o o l c o c k ,  o p . c i t in n o t e  (12), 18.

33. See, for e x a m p l e ,  H o u s e  of L o r d s ,  op. c i t in n o t e
(1), P a r t  1, 20.

34. W o o l c o c k ,  o p . c i t in n o t e  (12), 30.

35. H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  2, 29.

36. W o o l c o c k ,  op. c i t in n o t e  (12), 20, D a v i d  B u c h a n  a n d
R i c h a r d  L a m b e r t ,  " F r a n c e  P r o p o s e s  E C  M e r g e r s  P o l i c y , "  
F i n a n c i a l  T i m e s  (19 S e p t e m b e r  1 9 8 9 ) ,

37. W o o l c o c k ,  op. c i t in n o t e  (12), 2 0 - 2 1 .

38. L o v e l l ,  W h i t e ,  D u r r a n t ,  " T h e  M e r g e r  C o n t r o l
R e g u l a t i o n , "  L o v e  1 1 , W h i t e ,  D u r r a n t ,  E E C  N e w s l e t t e r
(February 1990): 1.



342

39. T h e  b u l k  of m a t e r i a l  r e g a r d i n g  t h e  v i e w s  of G e r m a n y  
a r e  t a k e n  f r o m  W o o l c o c k ,  op. c i t in n o t e  (12), 2 1 - 2 4 .  In 
a l e t t e r  to t h e  a u t h o r  d a t e d  4 t h  J a n u a r y  1 9 9 0 ,  Mr 
L e h m a n n - S t a n i s 1o w s k i  of the B u n d e s k a r t e 1 1 a m t  w r o t e  t h a t  
t h e i r  p o s i t i o n  o n  t h i s  m a t t e r  w a s  w e l l  r e p r e s e n t e d  in 
W o o l c o c k ’ s w o r k .

40. T h i s  w a s  c o n t a i n e d  in R e c i t a l  14 a n d  A r t i c l e  2 (3) of 
t h e  D e c e m b e r  1 9 8 8  d r a f t .  See, A m e n d e d  P r o p o s a l  f o r  a 
C o u n c i l  R e g u l a t i o n  (EE C )  o n  t h e  c o n t r o l  of c o n c e n t r a t i o n s  
b e t w e e n  u n d e r t a k i n g s ,  C 0 M ( 8 8 )  7 3 4  f i n a l  - R E V I S E D  V E R S I O N  
B r u s s e l s ,  19 D e c e m b e r  1988. F r o m  h e r e  o n  in, w h e r e  th e  
d a t e  of t h i s  d r a f t  r e g u l a t i o n  is g i v e n  in t h e  t e x t  n o  
a d d i t i o n a l  e n d n o t e  w i l l  be g i v e n .

41. T h i s  p a r t i c u l a r  c o m p l a i n t  b y  t h e  G e r m a n  a u t h o r i t i e s  
is d e a l t  w i t h  in m o r e  d e t a i l  in t h e  f o l l o w i n g  s e c t i o n .  It 
is a n  e x a m p l e  of t h e  o v e r l a p  of a t e c h n i c a l  c o m p l a i n t  
w i t h  t h e  b a s i c  q u e s t i o n  of s i n g l e  or d u a l  c o n t r o l s .

42. S i r  G o r d o n  B o r r i e ,  " N a t i o n a l  a n d  E E C  M e r g e r  C o n t r o l  -
C o n f l i c t  or P e a c e f u l  C o e x i s t e n c e ? ” 4. S p e e c h  g i v e n  at

t h e  I n t e r n a t i o n a l  B a r  A s s o c i a t i o n  O n e  D a y  W o r k s h o p ,  
B e r 1 in 1 9 t h  J u n e  1989.

43. W o o l c o c k ,  o p . c i t in n o t e  (12), 24.

44. Ibid., 2 4 - 5 ;  H o u s e  of L o r d s ,  op. c i t in n o t e  (1),
P a r t  1, 8, a n d  P a r t  2, 84- 5 .

45. H o w e v e r ,  t h e  f i n a l  t e x t  of t h i s  p r o v i s i o n ,  A r t i c l e  21 
(3) of th e  M e r g e r  C o n t r o l  R e g u l a t i o n  d o e s  c o n t a i n  a ( n o n  
e x c l u s i v e )  l i s t  of n a m e d  i n t e r e s t s .

46. J o h n  K e n n e t h  G a l b r a i t h ,  T h e  N e w  I n d u s t r i a l  S t a t e , 4 t h  
ed. ( B o s t o n :  H o u g h t o n  M i f f l i n  C o m p a n y ,  1 9 8 5 ) .  S e e  
C h a p t e r s  26 a n d  27.



3 4 3

47. H o u s e  of L o r d s ,  op. c i t in n o t e  Cl), P a r t  2, 103.

48. G / 7 2  E u r o p e m b a l l a ^ e  C o r p o r a t i o n  a n d  C o n t i n e n t a l  C a n  
C o m p a n y  I n c . v C o m m i s s i o n  ( 1 9 7 3 )  E C R  215.

49. It m a y  a l s o  h a v e  b e e n  t h e  c a s e  t h a t  a M e m b e r  S t a t e  
h a d  r e f u s e d  to a c c e p t  t h e  b a s i c  o n e  s t o p  s h o p  i d e a  u n l e s s  
a p a r t i c u l a r  i s s u e  w a s  s e t t l e d  to t h e  s a t i s f a c t i o n  of 
t h at  s t a t e .

50. B u c h a n  a n d  L a m b e r t ,  o p . c i t in n o t e  (36).

51. B o r r i e ,  op. c i t in n o t e  (42), 10.

52. S e e  A d v o k a t e r n e  B r e d g a d e  3 et al, M e r g e r  C o n t r o l  in 
t h e  E E C  ( L o n d o n :  K l u w e r  L a w  a n d  T a x a t i o n  P u b l i s h e r s ,
1 9 8 8 ) ,  2 4 0 - 2 4 6 .

53. I b i d . , 241.

54. T e n t h  R e p o r t  o n  C o m p e t i t i o n  P o l i c y , no. 110.

55. B o r r i e ,  op. c i t in n o t e  (42), 9. S u c h  a n  a c t i o n  by
M e m b e r  S t a t e s  m i g h t  be g i v e n  f u r t h e r  c r e d e n c e  a f t e r  T- 
5 1 / 8 9  T e t r a  P a k  R a u s i n g  v C o m m i  ss i o n  ( 1 9 9 1 )  4 C M L R  199 1 .

56. B o r r i e ,  o p . c i t in n o t e  (42), 10,

57. H o u s e  of L o r d s ,  op. c i t in n o t e  (1), P a r t  1, 25.

58. I bid., P a r t  2, 29. T h e  CBI b e l i e v e d  t h a t  M e m b e r  
S t a t e s  w h o  w i s h e d  to r e t a i n  a m a j o r  e l e m e n t  of c o n t r o l  of 
t h e i r  c a r t e l  o f f i c e  f a v o u r e d  s u c h  a n  o p t i o n .

59. Ibid, P a r t  1, 24.

60. T h i s  is e n a c t e d  in A r t i c l e  21 (3). S e e  a l s o  R e c i t a l
2 8  of t h e  M e r g e r  C o n t r o l  R e g u l a t i o n .  It is d i s c u s s e d  in 
t h e  f o l l o w i n g  s e c t i o n .



04 4

61. T h i s  p o i n t  w a s  m a d e  c l e a r  b y  S u t h e r l a n d  in h i s
e v i d e n c e  to t h e  H o u s e  of L o r d s  a n d  n o t e d  a t  t h e  r e p o r t
s t a g e .  S e e ,  H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  1,
18. It w a s  a l s o  m a d e  by B o r r i e ,  o p . c i t in n o t e  (13), 7.
S e e  a l s o  A r t i c l e  2 3 6  of t h e  T r e a t y  of R o m e .

62. H o u s e  of L o r d s ,  op. ci t in n o t e  (1), P a r t  1, 18.

63. B o r r i e ,  o p . c i t in n o t e  (42), 11.

64. H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  1, 18. T h e
R e g u l a t i o n  r e f e r r e d  to is C o u n c i l  R e g u l a t i o n  N o  17 of
6 . 2 . 1 9 6 2 :  f i r s t  r e g u l a t i o n  i m p l e m e n t i n g  A r t i c l e s  8 5  a n d
86  EEC. It w a s  p u b l i s h e d  in t h e  O J , vol 13, 2 1 . 2 . 1 9 6 2 ,
p a g e  2 0 4 ;  E n g l i s h  S p e c i a l  E d i t i o n  1 9 5 9 - 1 9 6 2 ,  p a g e  86,

65. H o u s e  of L o r d s ,  op. c i t in n o t e  (1), P a r t  1, 18..

66. U N I C E ,  A m e n d e d  P r o p o s a l  for a  C o u n c i l  R e g u l a t i o n  o n  
t h e  C o n t r o l  of C o n c e n t r a t i o n s  B e t w e e n  U n d e r t a k i n g s :  U N I C E  
P o s  i t i o n . 4 M a y  1988, 2.

67. H o u s e  of L o r d s ,  op. ci t in n o t e  (1), P a r t  1, 18.

68. Ibid. In p a r t i c u l a r ,  2 0 9 - 2 1 3 / 8 4  M i n i s t e r s  P u b l i c  v
A s j e s  e t  al ( 1 9 8 6 )  E C R  1425.

69. 6 6 / 8 6  A h m e d  S a e e d  F l u g r e i s e n  a n d  S i l v e r  L i n e
R e i s e b u r o  v Z e n t r a l e  zu r  B e k a e m p f u n g  U n l a u t e r n
W e t t b e w e r b s  ( 1 9 9 0 )  4 C M L R  102.

70. U N  ICE, A m e n d e d  P r o p o s a l  for a C o u n c i l  R e g u l a t i o n  on  
t h e  C o n t r o l  of C o n c e n t r a t i o n s  B e t w e e n  U n d e r t a k i n g s :  U N I C E  
P o s i t i o n , 2.

71. A r t i c l e  1(2) (a) .

72. H o u s e  of L o r d s ,  op. c i t in n o t e  (1), P a r t  1, 12.



/ 3, D TI, E C  M e r g e r  C o n t r o l  R e g u l a t i o n :  B a c k g r o u n d .
( L o n d o n :  DTI P u b l i c a t i o n ,  O c t o b e r  1 9 8 9 ) ,  2.

74. Q u o t e d  in, H o u s e  of L o r d s ,  op. c i t in n o t e  (1), P a r t  
1, 12, n o t e  1. As to G e r m a n y ,  El land, op. c i t in n o t e
(2), 113, n o t e d ,  ” ... G e r m a n y ,  w h i c h  w a s  a r g u i n g  fo r  a 10
b i l l i o n  E C U  t h r e s h o l d . "

75. F o r  e x a m p l e ,  C e l i a  H a m p t o n ,  " M e r g e r  D r a f t  R u l e  
U p s e t s  I n d u s t r y , "  F i n a n c i a l  T i m e s  (2 3  N o v e m b e r  1 9 8 9 ) ,  
e x p e c t e d  t h a t  t h e  C o m m i s s i o n ,  w i t h  t h e  f i v e  b i l l i o n  e c u  
t h r e s h o l d ,  w o u l d  s t i l l  h a v e  a f a i r l y  t i g h t  t i m e t a b l e .

76. W o o l c o c k ,  o p . c i t in n o t e  (12), 31.

77. Ibid.

78. D TI, op. c i t in n o t e  (73), 2. H o w e v e r ,  t h e  F i n a n c i a l
T i m e s  r e p o r t e d  t h a t  it w a s  F r a n c e  w h o  s u g g e s t e d  t h i s  
f i g u r e .  See, B u c h a n  a n d  L a m b e r t ,  o p . c i t in n o t e  (36).

79. H o u s e  of L o r d s ,  op. c i t in n o t e  (1), P a r t  1, 12.

80. D TI, op. c i t in n o t e  (73), 2.

81. T h e  E c o n o m i s t  n o t e d  t h a t  t h e  N e t h e r l a n d s  a l s o  
f a v o u r e d  c o m p e t i t i o n  o n l y  c r i t e r i a .  E c o n o m i s t ,  " A t  last, 
a M e r g e r  P o l i c y  f o r  E u r o p e , "  T h e  E c o n o m i s t  ( 7 - 1 4  O c t o b e r
1 9 8 9 ) :  109.

82. D a v i d  T h o m a s ,  " H i g h  T e c h  C o m p a n i e s  W a r n  E C  on 
M e r g e r s , "  F i n a n c i a l  T i m e s  (10 F e b r u a r y  1 9 8 8 ) .  T h i s  
a r g u m e n t  a l s o  e c h o e s  t h e  v i e w s  p u t  f o r w a r d  in C h a p t e r  T w o  
t h a t  c o m p e t i t i o n  w o u l d  n o t  b e  h a r m e d  b y  g r e a t e r  E u r o p e a n  
c o n c e n t r a t i o n .  T h a t  is, b o t h  g l o b a l  e c o n o m i c  e v e n t s  a n d  
r e c e n t  e c o n o m i c  t h e o r y  h a v e  s h o w n  t h a t  m e r g e r s  do n o t  
h a r m  c o m p e t i t i o n .



346
83. B a i l y  M o r r i s ,  " W a l l  S t r e e t  L o o k s  F o r w a r d  to 1 9 9 2 , ” 
T h e  T i m e s  (.16 F e b r u a r y  1989).

84. M a r t i n  W a l d e n s t r o m ,  s p e e c h  g i v e n  a t  t h e  F i n a n c i a l  
T i m e s  C o n f e r e n c e  on C o m p e t i t i o n ,  M e r g e r s  a n d  A l l i a n c e s  in 
E u r o p e ,  1 3 - 1 4 t h  M a r c h ,  1990, L o n d o n .  R e p o r t e d  in, R o b e r t  
R i c e ,  ” E C  T a k e o v e r  D i r e c t i v e  D a m a g i n g  to U K  M e r g e r s , ” 
F i n a n c i a l  T i m e s  (14 M a r c h  1 9 9 0 ) .

85 , M a r t i n W o l f , T h e  M y t h  of t h e C h a s s e C a r  d e e ,"
Fi n a n c  i a 1 T i m e s  ( 10 A u g u s  t 1 9 8 9 ) .

86 . J o h n P 1e n d e  r , " T h e  M a g i c  of U n f  r e e M a r  ke t s ,"
F i n a n c  i a  1 T i m e s  (18 D e c e m b e r  1 9 8 9 ) .

87. W o o l c o c k ,  op, c i t in n o t e  (12), 23.

68. I b i d . ,  29.

89. B o r r i e ,  op. c i t in n o t e  (42), 16.

90. H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  1, 20.

91. W o o l c o c k ,  op. c i t in n o t e  (12), 22.

92. D a v i d  B u c h a n  a n d  W i l l i a m  D a w k i n s ,  " E C  S t a t e s  s e t  f o r  
A d v a n c e  o n  V e t t i n g  of C r o s s - B o r d e r  M e r g e r s , "  F i n a n c i a l  
T i m e s  (1 8  S e p t e m b e r  19 8 9 ) .

93. H o u s e  of L o r d s ,  o p . c i t in n o t e  (1), P a r t  2, 114.

94. T h i s  p o i n t  w a s  n o t e d  by, for e x a m p l e ,  t h e  H o u s e  of 
L o r d s ,  o p . c i t in n o t e  (1), P a r t  1, 23.

95. F o r  e x a m p l e ,  t h e  H o u s e  of L o r d s ,  o p . c i t in n o t e  
(1), P a r t  1, 23, s t a t e d ,  " T h e  s e r i o u s  c r i t i c i s m  of t h e  
c u r r e n t  w o r k i n g  of t h e  C o m m i s s i o n ’ s p r o c e d u r e s  in 
c o m p e t i t i o n  c a s e s  is a m a t t e r  for c o n c e r n . ”



347

96. B r i t t a n ,  op. ci t in n o t e  (17), 5 - 8 .  S i r  L e o n  B r i t t a n
" T h e  D e v e l o p m e n t  of M e r g e r  C o n t r o l  in E E C  C o m p e t i t i o n  
L a w ," T h e  H e r s h  L a u t e r p a c t  M e m o r i a l  L e c t u r e s ,  C a m b r i d g e  9 
F e b r u a r y  1990, 15. A n d r e w  M a r s h a l l ,  " P r e s s u r e  to C h a n g e
E C M e r g e r  R u l e s , "  T h e  I n d e p e n d e n t  o n  S u n d a y  (6 O c t o b e r  
1 9 9 1 ) .  S i r  L e o n ’s v i e w s  w i l l  b e  e x a m i n e d  in g r e a t e r  
d e t a i l  in t h e  n e x t  c h a p t e r .

97. T. A n t h o n y  D o w n e s  a n d  J u l i a n  E l l i s o n ,  T h e  L e g a l  
C o n t r o l  of M e r g e r s  in t h e  E u r o p e a n  C o m m u n i t i e s  ( L o n d o n :  
B l a c k s  t o n e ,  1 9 9 1 ) ,  73. S e e  a l s o  C o l i n  O v e r b u r y ,  " F i r s t  
E x p e r i e n c e s  of E u r o p e a n  M e r g e r  C o n t r o l , "  E u r o p e a n  L a w  
R e v i e w  C o m p e t i t i o n  L a w  C h e c k l i s t  ( 1 9 9 1 ) :  9 7 - 8 ,  w h o  q u o t e d  
C a r g i  1 1/ U n i  1 e v e r  ( C o m m i s s i o n  D e c i s i o n  of 2 0  D e c e m b e r
1 9 9 0 )  as a n  e x a m p l e  of a n  A r t i c l e  6 ( b )  c l e a r a n c e  d e c i s i o n

98. R e g u l a t i o n  1 7 / 6 2  p r o v i d e s  t h a t ,  s o  l o n g  as th e  
C o m m i s s i o n  h a s  n o t  i n i t i a t e d  a  p r o c e d u r e  u n d e r  t h a t  
R e g u l a t i o n ,  t h e  M e m b e r  S t a t e s  m a y  a p p l y  A r t i c l e s  8 5
a n d / o r  86.

99. C h r i s t o p h e r  B r i g h t ,  " T h e  E u r o p e a n  M e r g e r  C o n t r o l  
R e g u l a t i o n :  D o  M e m b e r  S t a t e s  S t i l l  H a v e  a n  I n d e p e n d e n t
R o l e  in M e r g e r  C o n t r o l ?  P a r t  I I . ” E u r o p e a n  C o m p e t i t i o n  
L a w  R e v i e w  no. 5 (.1991): 192.

100. Ibid.

101. As Bright, p o i n t s  out, g i v e n  t h a t  t h i s  c o u r s e  of 
a c t i o n  is a l l o w a b l e ,  a M e m b e r  S t a t e  c o u l d  o n l y  do  so  if 
it h a d  a n  A r t i c l e  8 8  a u t h o r i t y .  S e e  B r i g h t ,  op. c i t in 
n o t e  (99), 192,

102. Ibid. H o w e v e r ,  B r i g h t  s t a t e d  t h a t  t h e  s a m e  d o e s  n o t  
h o l d  t r u e  for c o n c e n t r a t i o n s  b e l o w  t h e  t h r e s h o l d s .

103. H o u s e  of L o r d s ,  op. ci t in n o t e  (1), P a r t  2, 29.



348

10^, M a r t i j n  v a n  E m p e l ,  " M e r g e r  C o n t r o l  in t h e  E E C , "  
W o r l d  C o m p e t i t i o n  L a w  a n d  E c o n o m i c s  R e v i e w  ( 1 3 9 0 ) :  20,

105. C o m m i s s i o n ,  o p . c i t in n o t e  (25), 3.

106. C o u n c i l ,  P r e s s  R e l e a s e :  I n t e r n a l  M a r k e t  8 5 0 0 / 8 9  18
September 1989, 4.

107. B r i t t a n ,  op. c i t in n o t e  (96), 24.

108. S e e ,  L o v e l l ,  W h i t e ,  D u r r a n t ,  o p . c i t in n o t e  (38), 
3; C o m m i s s i o n ,  o p . c i t in n o t e  (25), 3; W i l l i a m  L e e ,  " E C
V i c t o r y  o n  M e r g e r  C o n t r o l s , "  F i n a n c i a l  T i m e s  (4 J a n u a r y
1 9 9 0 ) .  T h e  f i r s t  t w o  p u b l i c a t i o n s  l i s t e d  o n l y  t w o  
e x c l u s i o n s  f r o m  t h e  p r i n c i p l e  of s o l e  C o m m i s s i o n  
j u r i s d i c t i o n .  O n l y  L e e  n o t e d  t h i s  e x c e p t i o n  w a s  a m o n g  
t h o s e  t h a t ,  " f u r t h e r  e r o d e d  t h e  p r i n c i p l e  of t h e  o n e  s t o p  
shop. "

109. It w a s  a l s o  t h e  v i e w  of m o s t  c o m m e n t a t o r s  t h a t  
A r t i c l e  9 w a s  t h e  d i r e c t  r e s u l t  of G e r m a n  p r e s s u r e .  See, 
for e x a m p l e ,  B o r r i e ,  o p , c i t in n o t e  (13), 18; L ee, o p , 
c i t in n o t e  ( 1 0 8 ) .

110. D a v i d  B u c h a n  a n d  R i c h a r d  L a m b e r t ,  " E C  M a k i n g  
P r o g r e s s  o n  M e r g e r  C o n t r o l  P o w e r s , "  F i n a n c i a l  T i m e s  (20 
S e p t e m b e r  1 9 8 9 ) .  T h e r e  it w a s  r e p o r t e d  t h a t  S i r  L e o n  
B r i t t a n  s a i d  " T h i s  ( t h e  G e r m a n  d e m a n d )  h a d  to b e  s e e n  in
th e  l i g h t  of t h e  B o n n  g o v e r n m e n t ’ s d e s i r e ,  ’ to be  s e e n  to
s t a n d  u p  f o r  t h e  C a r t e l  O f f i c e  in t h e  w a k e  of t h e
D a i m l e r - B e n z  t a k e o v e r  of M B B ’ ." S i r  L e o n  h a d  a l s o  s a i d  
t h a t  t h e  p r o v i s i o n  w a s  i n c l u d e d  as a d i r e c t  r e s u l t  of
G e r m a n  p r e s s u r e .  S e e  B r i t t a n ,  op. ci t in n o t e  (95), 21,

111. D o w n e s  a n d  E l l i s o n ,  op. c i t in n o t e  (97), 80. T h e y
p o i n t  o u t  t h a t  p r o d u c t s  a n d  s e r v i c e s  w i l l  b e  d e t e r m i n e d
by t h e  c r i t e r i a  d e v e l o p e d  in t h e  c o n t e x t  of E C



c o m p e t i t i o n  law, J o h n  C o o k  a n d  C h r i s  K e r s e ,  E E C  M e r g e r  
C o n t r o l  : R e g u l a t i o n  4 0 6 4 / 8 5  'L c n d o n :  S w s e t  a n d  M a x w e l  1 ,
1 9 9 1 ) ,  129, a l s o  s t a t e  t h a t  a d i s t i n c t  m a r k e t  m u s t  be
d e t e r m i n e d  b o t h  by t h e  p r o d u c t  m a r k e t s  a n d  t h e
g e o g r a p h i c a l  m a r k e t .  H o r s t  S a t z k y ,  " T h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  of t h e  E u r o p e a n  C o m m u n i t i e s , "  T h e  A m e r i c a n  
J o u r n a l  of C o m p a r a t i v e  L a w  3 8  ( 1 9 9 0 ) :  9 43, s t a t e d  t h a t
A r t i c l e  9 ( 3 )  i m p l i e s  t h a t  th e  d i s t i n c t  m a r k e t  s h a l l  
c o n s i s t  of t h e  s a m e  p r o d u c t s  arid s e r v i c e s  as  t h e  
r e l e v a n t  m a r k e t .

112. S e e ,  f o r  e x a m p l e ,  2 7 / 7 6  U n i t e d  B r a n d s  v C o m m  i s s i o n  
( 1 9 7 8 )  E C R  207, p o i n t  11.

113. J a c q u e s  H . J .  B o u r g e o i s  a n d  B e r n d  L a . n g e h e i n e ,  
" J u r i s d i c t i o n a l  I s s u e s :  E E C  M e r g e r  R e g u l a t i o n .  M e m b e r
S t a t e  L a w s  a n d  A r t i c l e s  8 5 - 8 6 , "  in B a r r y  H a w k ,  e d . ,
I n t e r n a t i o n a l  M e r g e r s  a n d  J o i n t  V e n t u r e s  A r d s l e y  o n  
H u d s o n ,  N e w  Y o r k :  T r a n s n a t i o n a l  J u r i s  P u b l i c a t i o n s ,
1 9 9 1 ) ,  600.

114. G i o g r i o  B e r n i n i ,  " J u r i s d i c t i o n a l  I s s u e s :  E E C  M e r g e r
R e g u l a t i o n ,  M e m b e r  S t a t e s  a n d  A r t i c l e s  8 5 - 8 6 , "  in H a w k ,  
o p  c i t in n o t e  (113), 619.

115. H o w e v e r ,  W i l l i a m  El land, " T h e  M e r g e r  C o n t r o l  
R e g u l a t i o n  a n d  its E f f e c t  o n  N a t i o n a l  M e r g e r  C o n t r o l s  a n d  
t h e  R e s i d u a l  A p p l i c a t i o n  of A r t i c l e s  8 5  a n d  8 6 , "  E u r o p e a n  
C o m p e t i t i o n  L a w  R e v i e w  no. 1 ( 1 9 9 1 ) :  22, b e l i e v e s  t h a t
t h e  C o m m i s s i o n  w o u l d  w i s h  to s e e  t h e  d i s t i n c t  m a r k e t  
c o n s t r u e d  n a r r o w l y .

116. House of Lords, op. c i t in note (1), Part 1, 24.



350

117. L e t1 e r to t h e a u t h o r  f r o m  1 s o b e  1 N i c o 1 i , S e n i o r
Pol icy A d v i s o r ,  C o m p a n y  a n d  C o m m e r c i a l  Law, to t h e  C B 1,
1G J a n u a r y  1 9 90. M s  N i c o l i  w a s  s t a t i n g  t h e  o f f i c i a l  
r e a c t i o n  of t h e  C B 1 to t h e  M e r g e r  C o n t r o l  R e g u l a t i o n  in 
g e n e r a l  a n d  A r t i c l e  9 in p a r t i c u l a r .

118. L e t t e r  to t h e  a u t h o r  f r o m  C a r o l i n e  H a g e r ,  E C  P o l i c y  
A f f a i r s  A d v i s o r  to t h e  I n s t i t u t e  of D i r e c t o r s ,  1 F e b r u a r y  
1990. Ms H a g e r  w a s  g i v i n g  t h e  o f f i c i a l  v i e w  of t h e  
I n s t i t u t e .

119. S e e  C o o k  a n d  K e r s e ,  o p . c i t in n o t e  ( 1 1 1 ) ,  1 2 8 - 1 3 1 ;
C h r i s t o p h e r  B r i g h t ,  " T h e  E u r o p e a n  M e r g e r  C o n t r o l
R e g u l a t i o n ;  D o  M e m b e r  S t a t e s  S t i l l  H a v e  a n  I n d e p e n d e n t
R o l e  in M e r g e r  C o n t r o l ?  P a r t  1 , ” E u r o p e a n  C o m p e t i t i o n  L a w  
R e  v i e w  no. 4 ( 1 9 9 1 ) :  1 4 1 - 1 4 4 ;  El land, op. c i t in n o t e
(1 1 5 ) ,  2 2 - 2 3 .

120. B o r r i e ,  op. c i t  in n o t e  (13), 12.

121. V a r t a / B o s c h ,  C a s e  no. I V / M 0 1 2 .

122. B o r r i e ,  op. c i t  in n o t e  (13), 5.

123. Ibid.

124. L o v e l l ,  W h i t e ,  D u r r a n t ,  " T h e  M e r g e r  C o n t r o l
R e g u l a t i o n  O n e  Y e a r  O n , ” L o v e l l .  W h i t e ,  D u r r a n t ,  E E C  
N e w s l e t t e r  ( S e p t e m b e r  1 9 9 1 ) :  1.

125. B r i t t a n ,  o p . c i t  in n o t e  (96), 25.

126. See, for e x a m p l e ,  t h e  s t a t e m e n t  by. B o r r i e ,  op. c i t  
in n o t e  (13), 7.

127. Brittan, op. cit in note (112), 25,



351

128. F r a n k  L. F i n e ,  " T h e  A p p r a i s a l  C r i t e r i a  of t h e  M e r g e r  
C o n t r o l  R e g u l a t i o n , "  Eu. r o p e a n  C o m p e t  i t i o n L a w  R e v i e w  no.
4 ( 1 3 3 1 ) :  149,

129. S i r  L e o n  B r i t t a n ,  " T h e  L a w  a n d  P o l i c y  of M e r g e r  
C o n t r o l  in t h e  E E C , "  E u r o p e a n  L a w  R e v i e w  15 no. 5 
( O c t o b e r  1 9 9 0 ) :  352, S e e  a l s o ,  J a m e s  S. V e n i t ,  " T h e
E v a l u a t i o n  of C o n c e n t r a t i o n s  U n d e r  t h e  M e r g e r  C o n t r o l  
R e g u l a t i o n :  T h e  N a t u r e  of t h e  B e a s t , "  F o r d h a m
I n t e r n a t i o n a l  L a w  J o u r n a l  14 no. 2 ( 1 9 9 0 - 1 9 9 1 ) :  4 2 0 - 4 3 7 .
T h e  m a j o r  d i f f e r e n c e  is t h a t  t h e  R e g u l a t i o n  m a y  p o s s i b l y  
s e e  g r e a t e r  u s e  m a d e  of t h e  c o n c e p t  of c o l l e c t i v e  d o m i n a n c e .

130. B r i t t a n ,  op. c i t  in n o t e  (96), 354.

131. F i n e ,  o p . c i t  in n o t e  ( 144), 149.

132. Ibid.

133. B r i t t a n ,  op. c i t  in n o t e  (96), 352.

134. J a m e s  5. V e n i t ,  " T h e  ’M e r g e r ’ C o n t r o l  R e g u l a t i o n :
E u r o p e  C o m e s  of A g e  ... Or C a l i b a n ’ s D i n n e r , "  C o m m o n  
M a r k e t  L a w  R e v i e w  2 7  ( 1 9 9 0 ) :  29.

135. B r i t t a n ,  o p . c i t  in n o t e  (96), 353.

136. S i r  L e o n  B r i t t a n ,  " T h e  P r i n c i p l e s  a n d  P r a c t i c e  of 
M e r g e r  P o l i c y  in t h e  E u r o p e a n  C o m m u n i t y , "  S p e e c h  b y  Sir  
L e o n  B r i t t a n  at t h e  C e n t r e  for E u r o p e a n  P o l i c y  S t u d i e s ,  
B r u s s e l s  S e p t e m b e r  1990, 13.

137. L o v e l l  W h i t e  D u r r a n t ,  o p . c i t  in n o t e  ( 1 2 4 ) ,  3. M u c h
t h e  s a m e  o p i n i o n  is v o i c e d  by  V e n i t ,  op. c i t  in n o t e  
( 1 2 9 ) ,  4 50.



352
138. As s h o w n  in C h a p t e r  T w o ,  e v e n  t h i s  a s s u m p t i o n  of 
t h e  C o m m u n i t y  m a y  be m i s t a k e n .  It is n o t  p r o v e n  t h a t  
m e r g e r s  h a r m  c o m p e t i t i o n .

139. At t h e  least, s u c h  a c t i o n  a c c e l e r a t e d  t h e  m e r g e r  
w a v e  c a u s e d  b y  g l o b a l  e c o n o m i c  f o r c e s .

140. H o u s e  of L o r d s ,  op, c i t  in n o t e  (1), P a r t  2, 105.

141. 5. J . B e r w i n  a n d  Co, C o m p a n y  L a w  a n d  C o m p e t i t i o n ,
( L o n d o n :  M e r c u r y  B o o k s ,  1 9 8 9 ) ,  47.

142. If so, t h e n  t h e  d e f i n i t i o n  of w h a t  c o n s t i t u t e s  a 
d o m i n a n t  p o s i t i o n  b e c o m e s  c r u c i a l .

143. V a l e r i o  L i n t n e r  a n d  S o n i a  M a z e y ,  T h e  E u r o p e a n
C o m m u n  i ty :_____E c o n o m i c  a n d  P o l i t i c a l  A s p e c t s  ( L o n d o n :
M c G r a w - H i 1 1, 1 9 9 1  ) , 51.

144. Ibid, 136.

145. H a m p t o n ,  o p . c i t  in n o t e  (75).

146. Q u o t e d  Ibid.

147. V e n i t ,  o p . c i t  in n o t e  (13 4 ) ,  8.

148. C o o k  a n d  K e r s e ,  op. c i t  in n o t e  ( 1 1 1 ) ,  1.

149. F o r  e x a m p l e  S i r  L e o n  B r i t t a n  a s s e r t e d ,  " T h e  s i g n a l  
f r o m  E u r o p e  to th e  r e s t  of t h e  world, is c l e a r :  the
C o m m u n i t y  r e - a f f i r m s  its f a i t h  in c o m p e t i t i o n  . . . "  
B r i t t a n ,  op. c i t  in n o t e  (96), 26.

150. H a m p t o n ,  o p . c i t  in n o t e  (75).

151. Brittan, op. cit in note (96), 29.



353

152. In p a r t i c u l a r ,  t h e  de H a v i 1 l a n d  c a s e .  See, 
C o m m i s s i o n ,  " T a k e o v e r  B l o c k e d , "  T h e  W e e k  in E u r o p e  i3 
O c t o b e r '  1 9 9 1 ) ,



354
8. CONJECTURES OR PROPHECIES? SPECULATIONS UPON THE 

FUTURE OF MERGER CONTROL

Chapter Eight performs a dual task. It maps out a 
best case scenario for merger control and also undertakes 
this function as regards the overall regulation of
European industry. Using the analysis of previous
chapters as a background, it suggests what, given the 
best of all possible worlds, ought to happen in these 
areas. It then considers whether or not sufficient
evidence is available to suggest that there is a
reasonable chance of both these primary options actually 
being realised within the foreseeable future.1

The merger control regulation and the management of 
European industry: best case scenarios

The Merger Control Regulation In order for the 
Merger Control Regulation to make a proper contribution 
to achieving and sustaining the aims of 1992, two major 
changes are needed. First, use should be made of
industrial policy appraisal criteria alongside the
existing competition tests. Second, the supervision of
the Regulation ought to be transferred to a new body
independent of the Commission, specifically created for 
this purpose.

Mergers, in themselves, are neither good nor bad 
for any specific industry. In the global economic 
circumstances of the 1990s, however, mergers are
necessary for the greater good of the majority of 
European industries. At present, looking at the situation 
from a global perspective, rather than from a purely
European viewpoint, European industry is not sufficiently 
concentrated. Therefore, use ought to be made of
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industrial criteria in order to allow a greater number of 
mergers to go ahead.

This is not to be taken as an argument for 
abolishing all merger controls. The merger wave will not 
last indefinitely, although Booz Allen appeared to 
estimate that, within the EC, the process of 
restructuring by merger will continue at least until the 
next century.2 If this is an accurate forecast the wave 
will probably peak around the last quarter of this 
decade. Once it has begun to decline and the 
restructuring of industry is nearing completion, it may 
well be of benefit to the Community to introduce a shift 
of emphasis. It could then be the turn of competition 
criteria to come, once again, to the fore.3

This is not to say that competition criteria ought 
to play little or no part in the interim. Mergers will 
not always be of benefit to their respective 
industries.4 A careful appraisal of each specific 
industry is therefore needed in order to make a judgement 
as to whether or not any particular merger proposal would 
aid it. Certain industries may well gain from having 
competition kept at its present level. Further, as an 
added bonus, some negative evaluations by the Community 
may save firms from themselves, given that, due to the 
general panic among firms sparked off by 1992, many 
merger ventures may have been i 1 I-conceived.

The correct balance 
criteria is thus one part of 
the development of Community 
pre-requisite of a successful 
is the creation of a new 
supervise its application.® The

of industrial and competition 
a best case scenario as to 

merger control. The second 
Merger Control Regulation 

and independent body to 
proper administration of



356
the Regulation requires the services of a body that 
possesses recognised expertise in the field, follows a 
proper mergers procedure, and is endowed with a 
functional organisational structure.6 It is only by the 
creation of a new body within the EC that all these
necessary requirements can be fulfilled.

Despite almost two decades of experience in the 
merger field, the Commission is still lacking in real 
experience in the handling of merger cases.

The fact that the Commission has had at least some 
experience is a major plank in any defence of the status 
quo. The House of Lords concluded, primarily on this 
basis, that the Commission was the most appropriate body 
to appraise mergers.7 It stated, "Directorate General IV 
has the requisite experience of assessing from a 
Community standpoint market shares and competitive 
structure in the major sectors of the economy."8 
However, such a judgement is premature. Even if the 
belief that the Commission has painstakingly built up a 
wealth of merger background and presumed expertise were 
not misplaced, there might be little advantage in 
persisting with the present system. The Commission has 
always dealt with merger cases solely on the basis of 
competition tests. If industrial criteria come to be
employed within the Merger Control Regulation, in 
addition to competition criteria, such background as the 
Commission has accumulated will be of little or no
significance in relation to the proper use of these new 
s tandards.

An analysis of the cases that have been dealt with 
by the Commission gives rise to doubts about its 
technical competence to deal with the complex economic
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problems involved in merger. Its handling of these
questions seems at times to have been faulty and/or
uncertain. The most prominent example was C o n tinenta1
Can,9 The judgment in that case went against the
Commission because the Court found its reasoning as to 
what constituted the relevant market defective.10

A further merger decision of importance was that of 
Phi 1 i p liorr i s . In pronouncements preceding its decision 
on the matter, the approach of the Commission seemed 
somewhat tentative and lacking in confidence.11 
In respect of the original 1981 agreement between Philip 
Morris and Rembrandt, Advokaterne observed, ” ... the 
Commission appeared to take the view that even a
shareholding in a competitor which amounts only to a 
passive investment can have anti-competitive effects
within Article 85 . "l2 Yet the position adopted by the 
Commission in relation to the 1984 agreement, as
Advokaterne noted, ” ... appeared to confirm that a mere 
shareholding in a competitor, without the institutional 
mechanism and ability to exercise control over it, was 
considered to fall outside Articles 85 and 86."1S

These pronouncements by the Commission concerned a 
major theoretical issue. Having adopted a position, 
presumably after much thought, one might have expected 
the Commission to have maintained it consistently. That 
it appears to have changed its mind calls its expertise 
into question. It also seems to show a lack of 
confidence by the Commission in its own powers of 
j udgement.

Indeed, a hesitancy of approach has been a
consistent feature of the manner in which the Commission 
has dealt with the majority of merger cases. It is
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possible to infer a lack of faith in its ability to judge 
economic issues from the dearth of actual decisions by 
the Commission. However, due to the deficiency of 
published material as to the reasons behind its actions 
or inactions, this inference cannot be fully tested.

A source of anxiety concerns the structure of the 
Commission. Its makeup is such that inconsistent 
decisions may result. Though DG IV has responsibility for 
competition, and thus for mergers, the Commission is 
collegiate.14 Given the importance of merger as a means 
of aiding the 1992 plan, DG IV may, however, increasingly 
come under pressure from other directorates to modify its 
strongly held views in some instances.18 This problem was 
alluded to by Vaughan. He stated " It is a function of DG 
IV to pursue competition-related policy. The collegiate 
body of the Commission in the course of taking a decision 
c o u 1d be an appropriate forum for cons iderat ion of other 
p o 1icies.W16

The problem of friction between DG IV and DGI I I has 
never been properly resolved by the respective
directorates. The administration of the Merger Control 
Regulation may exacerbate it. A further complicating 
factor could arise from the study on barriers to merger 
commissioned by DG XV. This work concluded ” In summary, 
enabling EC companies to build the necessary scale in 
their new * home market* is, in many industries, essential 
to assure EC industry competitiveness in an increasingly 
global environment.”17 In addition, DG I may come to take 
an interest in merger control. As Messer 1 in wrote, ”The 
emerging merger control rules may be at loggerheads with 
the current rules of anti-dumping procedures.” 18

While the EC is not a state, examples from state
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practice can none the less be of value. Several states have 
given the job of administering the main part of merger 
control to a specific independent institution. For 
example, the German government assigns the task to the 
Federal Cartel Office. By and large, the performance of 
such organisations has been more than adequate. If so, it 
would seem a logical step to employ a similar system 
within the EC.

The conclusion is that while it would be possible to 
attempt to remedy most of the defects relating to the 
Commission without taking the drastic step of creating a 
new organisation, an overview of the situation suggests 
that this would be the best course of action for the EC 
to take.

At one level the two recommendations are separate 
and independent of each other. They are intended to 
overcome two major weaknesses of the Merger Control 
Regulation, inadequate appraisal criteria and a flawed 
administrative authority. They are specific remedies to 
definite problems. Either suggestion would benefit merger 
control even if the other were not instituted. 
Nonetheless, there is a link between them in that the use 
of industrial criteria alongside competition criteria is 
a difficult task. It necessitates a precise judgement on 
the part of the administering body in any particular 
instance. An independent merger control body is more 
likely to fulfill this requirement. Being newly created, 
it would be free from the inbuilt bias towards 
competition that exists within the Commission. Further, 
it could be structured so as to reach its decisions by 
methods that avoid the direct conflicts that can occur 
between Commission directorates.
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The Management of European Industry If merger 

control is thus tied in with the broader ques t ion of the 
management of EC industry, then any recommendations as to 
the future administration of the Regulation will not
carry,conviction if they are not compatible with an
appropriate resolution of it. In relation to the broader 
question, it is argued that, in order to achieve and 
maintain a strong industrial base, a macro, or 
comprehensive, industrial policy should be established. 
This policy ought to be administered by an EC equivalent 
of MITI, a new supervisory body established for this 
express purpose. This is not to say it that would be
structured like, or pursue exactly the same policies as, 
the Japanese version, but would rather take on a form or 
role or fulfill functions appropriate to a European
industrial policy.

A comprehensive industrial policy would not be the 
easiest or simplest alternative for the EC to choose and 
put into practice. Further, it is an option that seems to 
be politically unpalatable to several Member States. 
There are grounds, however, for suggesting that it is the 
scheme that would, over the long term, achieve the best 
results, from the economic point of view, for the 
Communi t y . 1 ’

Both competition policy and industrial policy, in 
its modern sense, are tried and tested systems. The EC 
and Japan have championed competition policy and 
industrial policy respectively. Each programme has been 
rigorously applied by the relevant authorities, by DG IV 
in the EC and by MITI in Japan. In essence, the results 
have been a failure by the EC to strengthen the Community 
industrial base while Japan has demonstrably been 
successful in achieving goals which other states envy,
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and seek to emulate. Whatever the final assessment of the 
exact amount of credit that a strong and efficient macro 
industrial policy may claim for this success, at the 
least it has played a major role. Okimoto and Rohlen 
observed, "Some attribute J apan’s phenomenal economic 
growth to the government, especially to the effectiveness 
of its industrial policy; ..."20

The employment of a system of competition was 
considered by the Japanese authorities in the early 
sixties. Their conclusion was that it would not be 
economically effective. Morozumi Yoshihiko, a former 
vice-minister of MITI assessed competition as follows:

The classic belief that public welfare will be 
promoted by the invisible hand of free competition 
is held even today, but actually it is something 
else. Free competition provides neither the most 
suitable scale nor a guarantee of proper prices.
Free competition means excessive equipment and low 
profits ...

We must conclude that a policy of moderate 
concentration is a desirable thing which will 
eliminate excessive competition and improve 
economies of scale. Increased concentration results 
in greater technical specialisation and eliminates 
inefficient enterprises.21

While the above arguments make out a case for the 
superiority of industrial policy, this is not to say that 
competition has no part to play within the EC. Rather, 
it is being suggested that its role ought to be 
reassessed by the EC. It should not remain the principal 
economic policy - that role ought to go to macro 
industrial policy.22 Competition policy would then serve 
Community needs as a programme within a macro industrial
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poIi c y .

Some might argue that industrial policy is a system 
suited to Japan, since it appears to be in accordance 
with Japanese culture. The same would not apply to the 
EC. As Johnson has written, however, "This form of 
government - business relationship is not peculiarly or 
uniquely Japanese; the Japanese have merely worked harder 
at perfecting it and have employed it in more sectors 
than other capitalist nations."23 Japanese success is 
due, not to luck, but to planning. MITI evolved a type of 
industrial policy that fitted both the economic needs and 
the culture of Japan. Industrial policy is a flexible 
tool capable of numerous adaptations. There is no reason 
as to why the EC could not evolve a system specifically 
tailored to European wants and tastes, given sufficient 
convergence of views as to the aims and objectives of the 
EC.

Industrial policy has already received a degree of 
acceptance and success within several European states, 
most notably France. Given the fact that Europe shares a 
common cultural heritage, the possibility must exist that 
the EC could evolve an industrial policy broadly 
acceptable to the cultural values, as well as the 
economic needs, of the majority of Member States.

The establishment of a macro industrial policy is of 
vital importance to the EC. Nonetheless, the correct 
employment of such a policy is an extremely difficult 
task. As Ueno stated, "In recent years industrial policy 
has attracted the attention of various countries and 
become a focus of international confrontation over how it 
is and should be implemented."24
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The task can be made easier, however, by the fact 

that, notwithstanding its nebulous nature, industrial 
policy is based on certain fundamental general 
principles. Despite the variations within the specific 
programmes of different states, these principles are at 
the core of every successful policy application. Thus, 
their incorporation into an EC macro industrial policy 
would provide the firm base needed to give that scheme 
its chance to prosper.

The quintessence of a macro industrial policy is 
cooperation, in the true sense of the word, between the 
state and industry. Industrial policy is not the rigid 
control, or coercion, of industry by the authorities of 
the state. Rather, the fundamental general principles 
behind a macro industrial policy are collaboration, 
mutual respect between the state and industry, and a 
recognition by both sides of the interdependence between 
the parties. The axioms of concurrence and collaboration 
can be clearly seen in both Japanese and German 
industrial policy practices.

Ozaki wrote, "Japan offers an alternative version
of economic planning. It is not a dictatorial, coercive 
sort, but rather is meant to indicate or anticipate the 
forthcoming major developments that will affect the
nation’s economy and to help make necessary adjustments 
as soon and as smoothly as possible."28 Despite the wide 
differences in culture, German economic practice shows a 
marked similarity of outlook. Hodges noted, "... one of 
the most remarkable developments in the post-war German 
economy has been the movement away from traditional
liberal patterns of economic activity towards increasing 
cooperation and communication between the German
government and industrialists ..."26
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The second major feature of the best case scenario 
for industry management is the creation of a new 
institution to administer a macro industrial policy, an 
’EC M I T I ’. However, the establishment of an ’EC M I T I ’ 
would seem to be an herculean task for the Community to 
attempt. Should not the Commission itself take up this 
burden instead, possibly through enlarging and
strengthening DG III? It is submitted that there are 
convincing reasons why this would not be the best choice 
for the Community to make.

It has been asserted that an independent merger 
control body is a necessity. On general principles, 
therefore, it can be argued that a macro industrial 
policy would have, at the least, an equally pressing 
requirement for an independent administrative 
organisation. More specific grounds are as follows.

A macro policy must, by its very nature, incorporate 
several diverse programmes and subordinate them to the 
achievement of a specified aim, in this instance, the 
strengthening of industry. The coordination of 
programmes requires a high degree of management skill, as 
does the conduct of the vital consultation procedures 
with industry. Further, the internal and external 
circumstances of the Community must be continuously 
monitored so as to detect or anticipate any changes which 
may necessitate an adjustment in the programmes or, 
indeed, even a change as to the overall aim. The 
Commission is unsuited to regulate industrial policy on 
most of these counts.

It is suggested that the goal that industrial 
policy aims to achieve, the strengthening of industry,
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requires the needs of industry being given preference 
above the needs of others. As Prowse has noted of Japan, 
"The state plays a large, if often subtle, role in 
influencing the distribution of resources. ... It 
champions producers rather than con sumers’ interests."27 
Further, Sakaiya, a former MITI official, when making a 
comparison between the west and Japan wrote that, in 
Japan, ” ... consumers’ rights have a far lower niche in 
the hierarchy of values."28 It requires a clear vision 
not to weaken and deviate from this path. The Commission 
is unclear as to whether industry or consumers ought to 
be the primary recipient of 1992 benefits. It is 
therefore difficult to be confident that the Commission 
would follow this path unswervingly. For example, Sir 
Leon Brittan has stated that competition policy is there 
to serve the interests of consumer and industry alike.2’

The Commission has structural weaknesses that would 
negate the attempt to pursue a multidimensional policy 
under its auspices. That that institution has had 
difficulty in coordinating its multifarious directorates 
with regard to the aims it has pursued to date is widely 
known.

Due to the central importance of industrial policy 
to the Community, any organisation dealing with it will 
be placed in a position of great responsibility. In 
effect, it will be the engine that drives the Community 
economic train. The fact that the Commission did not give 
a proper lead to the Community during the development of 
the Merger Control Regulation suggests that it would be 
unable to cope with this heavy burden of economic 
leadership. Even though this failure was in respect of 
only one aspect of its remit, nonetheless it was of such 
a nature so as to reflect on its qualities of command in



366
genera I.

This lack of leadership has been noted in other 
contexts. As Dahrendorf wrote, "Roy Jenkins* 1977-1981 
diary ... shows clearly that during his entire
presidency no one quite knew where the Community was or 
should be going."30 Since that period, however, the
Community has rediscovered its purpose by dint of the 
instigation of the single market project. Further, the 
Commission has become rather more dynamic since the 
inception of that plan. Even so, the worries are still 
persistent ones. Nugent wrote in 1989, "A major weakness 
of the Community is that there is no clear and central 
focus of creative, consistent and authoritative
1eadershi p."3 1

The two recommendations within this best case option 
are, therefore, mutually interdependent. A macro 
industrial policy cannot properly be administered within 
the bounds of the Commission. The correct implementation 
of an industrial policy is of vital importance to its 
success. The improper administration of one may actually 
be counter productive. The creation of an ’EC MITI* is 
thus inseparably linked with the recommendation to 
institute a macro industrial policy.

Cone 1 us i o n s . While merger control is the primary 
subject of this text, a proper evaluation of merger 
supervision cannot be made without an examination of the 
related topic of the management of industry. Linking 
these together, it is suggested that merger control ought 
to be removed from competition policy. Instead, it should 
be instituted as an individual programme and administered 
by an independent body utilising both industrial and 
competition appraisal criteria. Further, this programme
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ought to come under the general umbrella of an EC 
industrial policy, itself supervised by an * EC MITI*.

An independent mergers agency and an ’EC M I T I ’

No matter how strong a case is made for some 
development, it does not necessarily follow that it will 
happen. Even if a best case scenario were accepted by all 
as objectively correct as regards the greater good of the 
Community, it might not correspond with factional 
interests. These cause, and probably always will cause, a 
gulf between ’ought’ and ’is’ in Community law and 
structure. To argue, therefore, that something could be 
done requires, for the most part, a different set of 
reasons from those establishing that it should be so. 
That such different reasons do exist is not, of course, 
enough to prove that any outcome will actually be 
realised. All that they can do is to furnish evidence to
show, at best, that there exists a solid foundation for
supposing that it could and might be.

There are two distinct types of evidence relevant to
showing that any specific proposal in either of the 
scenarios may be adopted. First, whether any individual 
recommendation has gained, or is likely to gain, enough 
support among groups to allow it a reasonable chance of 
being transformed into fact. Second, whether conditions 
or circumstances favouring the adoption of any specific 
recommendation are being created.

An Independent Mergers Agency There already exists 
some measure of support for the creation of an 
independent merger management body. In particular, those 
Member States with we 1 I-deve1 oped national merger control 
systems are in favour of this reform.
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Sidney Lipworth, the chairman of the Monopolies and 
Mergers Commission, stated that both France and Germany 
supported this option.32 Dawkins reported that the 
president of the German Federal Cartel Office, Wolfgang 
Karte, had called for the establishment of such an 
institution in the course of negotiations leading to the 
adoption of the Merger Control Regulation.33 As to the 
attitude of the UK, the Monopolies and Mergers Commission 
came out strongly in favour of an independent body to 
administer mergers.34

Further, Lipworth himself also has a long standing 
preference for this option - a stance he has maintained 
following the adoption of the Regulation. He wrote in 
1990, "... I hope there will be scope for a more
independent investigatory body to emerge . ,."38

As well as this solid and long standing body of
support, the proposition is gaining new adherents. Lloyds
Bank February 1991 Review carried the following 
statement, "... control of the majority of mergers should 
be centralised in a new European body staffed from
national regulatory bodies."36 The Economist wrote, in 
October 1991, that "... the EC will never have a 
coherent competition policy without an independent 
agency, similar to Germany’s Federal Cartel Office."37 
Sir Gordon Borrie stated, in November 1991, that "Perhaps 
now is the time to reconsider whether a ’European 
Competition Agency* would be better able than the 
Commission to apply competition principles to 
mergers."38 Further, it was reported, in November 1991, 
that David Williamson, secretary-genera 1 of the 
Commission, "... spoke recently about devolving the 
Commission’s functions to agencies."3’
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There was, and is, a feeling of dissatisfaction with 
the methods used by DG IV to deal with merger. The House 
of Lords noted that, though criticism of the Commission’s 
mergers procedure was not universal, such concern as had 
been expressed was of a most serious nature and had been, 
"... expressed by some very distinguished practitioners 
in the competition field."40

Lever believed that the reorganisation of DG IV had 
removed the safeguard previously afforded by the 
separation of the functions of investigation and 
adjudication. He maintained, "... the Commission’s 
procedures do not begin to satisfy a requirement that 
justice should not only be done but be seen to be 
done."41 He concluded that "... the price for obtaining 
a system of merger control at the Community level, 
should, in my view, be a through reform of DG IV’s 
procedures, ...”42

A closely related worry is a fear of power over 
mergers being concentrated in the hands of the 
Commission. The House of Lords heard testimony from 
several parties as to their misgivings in this respect. 
They noted, "But other evidence raised the more 
fundamental institutional issue of whether the Commission 
was the right body to carry out the disparate functions 
of fact finding, economic analysis, political balancing, 
legal decision and enforcement which were needed under 
the proposed Community regime for mergers."43

The Monopolies and Mergers Commission posed the 
question, "Is it appropriate for the one body to be 
simultaneously the detective, the prosecutor, the 
negotiator and the decision maker?"44 Their own answer
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was, "If the EC is to widen its powers to include 
proposed mergers it is for consideration whether 
something akin to the MMC should be created for this
purpose, .. ."4 5

It would be difficult to put the suggested proposal
for an independent merger body into effect. Sir Leon
Brittan has observed that it would necessitate a treaty
amendment.46 Further, the House of Lords noted, "There is 
no obvious way in which an independent body could be 
created ... Moreover, experience shows that negotiations 
within the Council intended to establish a new Community
body are invariably fraught with great difficulty and
d e 1 ay."4 7

On its own, therefore, the pressure from interest 
groups might prove insufficient. However, if the drive 
for change from various parties happened to coincide with 
a willingness on the part of the Commission, and the 
Community in general, to entertain the notion of
inst i tut ionaI reform, then the chances of a merger
control body being created would greatly increase.

There is, in fact, an air of reform about the 
Community at present. Delors has made sweeping proposals, 
calling for, "... a radical shake up in the E C ’s
institutional structures."48

It is suggested that there is sufficient opinion in 
favour to make the creation of an independent mergers 
body a possibility. A good part of this opinion had
already being formed prior to the creation of the
Regulation. However, it is the implementation of the
Merger Control Regulation by the Commission that 
constitutes the real test. Should the fears that have
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been expounded here come to be realised in whole or in 
part then the momentum for reform that exists at present 
may begin to gather overwhelming pace. Given the growth 
of support for an independent mergers body over 1991 the 
future creation of an independent mergers body is, at the 
1 e a s t , f eas i b 1e .

An ’EC M I T I ’ Any establishment of an ’EC MITI* would 
be simultaneous with, or consequent upon, the origination 
of a macro industrial policy. As no decision by the 
Community authorities to institute such a policy has been 
taken, and indeed as no general consensus on the need for 
such a policy exists, it would be difficult to find 
direct evidence of pressure to create a new 
administrative structure.4’ However, indirect evidence 
for the projected establishment of an ’EC MITI* can be 
discovered.

It was noted above that a spirit of institutional 
reform is abroad in the Community at present. The 
indications are that the EC will be experiencing change 
at an ever increasing rate within the foreseeable future. 
This spirit is likely still to be extant when the time 
comes for the Community to give serious consideration to 
instituting a macro industrial policy.

Should it come about, the existence of an 
independent merger control organisation could act as a 
catalyst for the creation of an ’EC MITI*. The
establishment of an ’EC MITI’ would involve a substantial 
loss of power for the Commission. Merger control has been 
recognised by all parties as a subject of major
importance. If the Commission came to cede power over 
merger then it would not be impossible to denude it of
the authority needed for the new institution. In
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addition, where a merger control body existed, and proved 
to be successful, it might be seen by the Community 
authorities, and also other groups, as a model to be 
followed with regard to the administration of industrial 
p o 1i c y .

A further argument for the possibility of building 
an ’EC M I T I ’ is that it is not a project pursued for its 
own sake but is an option within the macro industrial 
policy plan. Under such conditions institutional revision 
may be less difficult to accomplish. As Dehousse has 
stated, ” ... institutional reform is easier to arrive at 
when it is not pursued for its own sake, but emerges as a 
logical implication of other political choices."s 0

Cone 1 us i o n s . There are two major factors that make 
possible the creation of an independent merger control 
agency within the medium term. These are pressure from 
parties for a new organisation and the spirit of 
institutional reform presently abroad within the 
Community. The option of creating a new merger body has a 
strong lobby. In particular, all the Member States with 
developed merger controls have favoured this suggestion. 
Further, industry and its legal advisors may well decide 
to pursue this solution, as the Commission does face 
numerous problems in implementing the Regulation.

Nonetheless, it is the spirit of reform which is the 
key to securing new supervision of the Merger Control 
Regulation. Past experience has shown that even where a 
strong lobby, or indeed the Community authorities 
themselves, were convinced of the fact that something 
ought to be done, political problems and/or bureaucratic 
inertia tended to ensure that little or nothing was done. 
However, events both within and outwith the EC seem to be
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bringing about a. new willingness to contemplate, and 
indeed instigate, major institutional changes inside the 
Community.

The prediction that an ’EC MITI* will come into 
being is rather less certain. This is because it is 
linked to industrial policy, a subject which is only now 
beginning to become a topic of profound Community debate. 
Further, even if the idea of industrial policy began to 
receive serious consideration, the Commission will 
undoubtedly resist any call for the creation of an ’EC 
M I T I ’ and fight instead to have its own DGs take on the 
extra burden of responsibility. All that can be said at 
present is that a merger control body, if created, may 
act as a catalyst for an ’EC MITI*. In the end, it may 
sway the balance on what is likely to be a major battle 
among the institutions and interest groups. At this 
juncture a clearer vision does not exist. An ’EC MITI* is 
thus, at best, no more than a possibility.

Industrial criteria and industrial policy

Are there indications to suggest that industrial 
criteria may come to be incorporated in the Merger 
Control Regulation? There is a preliminary question as to 
whether the Merger Control Regulation is capable of being 
interpreted by the Commission so as to take account of 
them.81

Kellaway believed that the Regulation was not able 
to support such an interpretation. She stated,
"However, as the Regulation explicitly says that 
competition must not be tampered with, the Commission 
will be unable to use the rule as a tool of industrial 
policy."82 Borrie also asserted that competition was the
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sole test to be employed by the Regulation:

Other objectives of the Treaty are not contemplated 
as justifying merger. ... There does remain a 
reference to ’the development of economic and 
technical progress’ but it is made crystal clear 
that this cannot be prayed in aid if it forms an 
obstacle to competition, and in no way qualifies the 
Commission’s express duty to prohibit any 
anticompetitive merger, whatever benefits may be 
claimed for it by interested parties.83

Further, Overbury, the Director of the Merger Task 
Force within DG IV, considers that the text of the 
Regulation makes it clear that competition is the only 
allowable test. He wrote:

There has been much speculation whether the test is 
based on competition, industrial policy, or both. 
... the answer to this is clear from the text of 
Article 2(3); which states that if the operation 
creates a dominant position which significantly 
impedes competition it shall be declared 
incompatible with the common market.84 

Overbury believes that the use of the word ’s h all’ 
permits no discretion to the Commission to make use of 
industrial criteria.

The issue is, however, not quite as clear cut as 
these views suggest. Past experience shows that the most 
obvious meaning of the wording of any rule has not 
always been that taken up by the Commission. In fact, a 
notable feature of the administration of the Community 
has been the broad interpretation of both primary and 
secondary law by the relevant authorities. If so, then 
the possibility of industrial criteria being applied by 
the Commission, should it wish to do so, cannot be ruled
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out,03 Kellaway acknowledged that, "... lawyers remain 
concerned that the Regulation will allow the Commission 
to take other factors into account such as the
Community’s ’technical and economic progress.’"36 Also, 
Overbury conceded that "A number of commentators have 
suggested that irrespective of the text of the 
Regulation, the Commission, being a political body, will 
inevitably be tempted in its analysis to include 
considerations other than those based on competition."57

It is suggested that Article 2 (l)(a) could possibly
be interpreted so as to allow the use of industrial
criteria. The Article speaks of:

The need to maintain and develop effective 
competition within the common market in view of, 
among other things, the structure of all the markets 
concerned and the actual or potential competition 
from undertakings located either within or outwith 
the Community;

As El land has stated:
This provision makes it clear that the 
competitiveness of Community industries in the 
context of international competition will be an 
important factor in determining whether or not the 
merger will be allowed. Clearly the Council had in 
mind the ability of Community industry to compete 
with the American and Japanese multinationals,88

Further, the recitals of the Regulation can also be 
looked at in order to evaluate whether or not competition 
is the sole criterion. As Weinberger and Blank stated,

... under Community law, one must also have regard 
to the recitals to a measure; and in the present 
instance the recitals create doubts as to whether 
the appraisal of concentrations is intended to
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proceed in precisely the manner described above
(exclusive use of pure competition criteria). The
genesis of these doubts springs in the first
instance from the second sentence of the 13th
recitaI ... 3 9

That sentence states, "... the Commission must place its 
appraisal within the general framework of the achievement 
of the fundamental objectives referred to in Article 2 of 
the Treaty, including that of strengthening the
Community’s economic and social cohesion, referred to in 
Article 130a." Weinberger and Blank concluded, after an
analysis of this recital, and also recitals 14 and 15, 
that there existed the possibility for use of criteria 
other than competition.60

As to the main issue, there are powerful interest 
groups that have consistently favoured the use of 
industrial criteria for mergers. The majority of European 
industrialists and firms, some Member States, and
probably also DG III and DG XV, all supported the
adoption of such tests within the Merger Control 
Regulation. The fact that the Regulation has been enacted 
with competition as the primary consideration does not 
mean that such groups will relent in their efforts to 
persuade the Commission to make use of industrial 
criteria for merger.61

Despite the strength of the parties who wish to see 
industrial policy being used to help appraise mergers, on 
the face of it, it would appear unlikely that DG IV can 
be, in the near future at least, deflected from the 
particular path it has chosen. DG IV appears to have a 
relatively strong power base within the Commission that 
allows it to uphold its principles. As regards past 
conduct, in 1989 Woolcock noted, "Nor have there been any
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examples of DG IV being outvoted by the rest of the 
Commission seeking to pursue industrial policy 
objectives, in spite of often strong pressures from DG 
III."62

The speculation that it is unlikely that DG IV 
will capitulate to such pressures on many occasions in 
the near future is borne out by examination of the 
interpretation to date of the Merger Control Regulation. 
Of the first 51 decisions, only five raised sufficient 
competition concerns to merit a detailed four month 
inquiry, one such enquiry resulting in a veto. As 
Chappatte noted, however, "This statistic underestimates 
the EC Com mission’s willingness to take tough decisions 
since only one of the five cases went through without 
conditions attached." Chappatte concluded that "There is 
no doubt that Mr Brittan is committed to competition 
based regulation ..."63 Further, Overbury has stated, 
"... the first decisions taken under the Regulation show 
clearly that the Co mmission’s analysis rests entirely on 
a competition based test."64

The primary determinant, then, as to the possibility 
of industrial criteria being used in the short term, 
would seem to be the attitude of DG IV itself. It may be 
that it will adopt a more liberal manner of dealing with 
mergers and, in consequence, espouse a more benign 
attitude towards industrial criteria. However, this is 
unlikely since, on balance, Sir Leon Brittan seems to 
view industrial policy with distaste. His personal views 
on merger, which may possibly reflect those of DG IV, 
seem to indicate that he favours small and medium size 
mergers but has set his face against large, or mega- 
mergers. 6 5
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In speaking to the British Institute of Directors in 
November 1989, Sir Leon made out a case against the 
contention that mergers could provide possible advantages 
of scale. He noted problems as regards the fusion of 
production technologies for the merged firms. Further, 
Sir Leon spoke of the development of new technologies 
which allowed firms greater flexibility in production 
runs, and of the relative ease of producing a new Euro- 
product in some fields, either or both considerations 
obviating the need for external merger.66 His conclusion 
was that,
"Due to these factors, the *economies-of-sea 1 e-b y 
acquisition’ argument has less force than it used to."67

With regard to industrial policy, Sir Leon stated in 
1990 that, at the time of the discussions on the Merger 
Control Regulation, he was heartened by what he described 
as, "positive features of the debate."68 These, he 
reported, were that, "... it was increasingly accepted 
that merger control must be rooted in competition policy. 
There was much less belief in old-fashioned industrial 
policy where politicians and bureaucrats sat in their 
offices playing with industrial structures such as 
children do with their Lego sets."69

The previous conduct of the Commission is also of 
relevance. While past conduct does not always function as 
a sure indicator of future action, it can be of value in 
helping to formulate a prediction concerning it. The 
Commission has consistently, over a long period of time, 
adopted a positive attitude towards the implementation of 
competition policy. In particular, DG IV has felt the 
need to be extremely active as to the promotion of the 
concept of free competition. Further, as shown in Chapter 
Four, the interpretation by DG IV, and thus the
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Commission, of the notion of competition has been fairly 
rigid.70

There are, however, growing indications that DG IV 
may bend to the will of other directorates on occasion. 
In 1990, prior to the Regulation coming into effect, the 
Commission decided to allow the merger of two Dutch
firms in spite of a recommendation against it by Sir Leon 
Brittan.71 Further, Buchan, Hill, and de Jonquieres have 
written, "Sir Leon faces growing pressure on mergers. He 
wants these judged strictly on competition grounds. But 
even some of his usual free market allies such as Mr 
Bangemann, are urging him to allow the creation of ’Euro- 
champions’ in industries such as airlines and 
e 1ectronics."7 2

A recent Commission decision appears to have brought 
such pressures to a head. The Commission blocked a
proposed takeover of de Havilland, a Canadian aircraft 
maker, by Aerospatiale of France and Alenia of Italy.73 
Th i s was the first instance where the Commi ss i on b 1ocked 
a merger under the Regulation. Internally, the case 
provoked a fierce debate, the decision to block being 
approved by only nine out of the seventeen
Commissioners.74 Externally, this action resulted in a 
storm of protest. The ruling also led to renewed calls 
for the inclusion of industrial policy criteria when 
considering mergers. Borrie noted that the European
Parliament, "... has called for the regulation to be 
revised to take account of industrial, social, regional 
and environmental interests."78 Wolf reported Bangemann 
as suggesting, "... that procedures be changed to take 
into account industrial policy considerations."76

A debate within the Commission on such a reform is
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to take place early in 1992. However, even if this debate 
goes in favour of DG IV, there may still be opportunities 
for reform in the short term. Sir Leon may be replaced by 
a more flexible successor in 1992. And, no matter which 
individual is in charge of DG IV, the economic logic of 
allowing certain mergers might be so great, and so clear, 
as to overcome its present dogmatic, pro-competition 
stance within the Commission. If the pressures of global 
economic forces on the EC are increasing, then the 
Commission could be constrained to take greater account 
of economic reality.77

However, even if, for some reason, reform does not
come about in the short term, there are prospects for a
change in the medium to long term. The debate between the 
merits of industrial criteria and competition tests that 
took place prior to the adoption of the Merger Control 
Regulation is but a part of a fundamental argument within
the EC concerning the merits of industrial and
competition policies.

If there were found to be a general and growing 
pressure within the EC to make use of industrial policy, 
the industrial criteria/competition tests issue would be 
a natural outlet for this tension. This additional force 
could be sufficient, either to swing the balance of power 
from DG IV as regards final decisions in a greater number 
of cases, or to make that directorate reconsider its 
stance on this issue. More formally, it could also result 
in a change of procedure so as to require DG IV to seek 
approval from the respective industrial policy 
departments before submitting a merger to prolonged 
scrutiny. Thus, if and when a macro industrial policy 
comes to be instituted, industrial criteria would almost 
certainly be established in some permanent fashion within
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the Merger Control Regulation.78

Is there any justification for the suggestion that 
the Community will eventually come to institute a macro 
industrial policy? There seems to be growing support for 
this option among the Community Member States. Willy 
Claes, the Deputy Prime Minister of Belgium has argued 
strongly for the adoption of an industrial policy by the 
Community a n d 1for this policy to be included in a revised 
Treaty of Rome. In a personal letter to the author he 
wrote, "... the UK, Germany and the Netherlands are 
strongly opposed against any mention in the Treaty of a 
European Industrial Policy. However, France, Italy and 
Spain, agree with my views."79 Further, Karte has stated 
that this interventionist approach is broadly supported 
by Italy, Greece, Spain and Portugal.80 Also, the Prime 
Minister of France, Edith Cresson, has publicly stated 
her support for an EC industrial policy.81

There is also support within the EC institutions for 
this option.82 Claes noted that the European Parliament 
voted a resolution (on the 14th of March 1991) which 
supported the Belgian proposal.83 Delors, in a newspaper 
interview, also made his backing for an EC industrial 
policy clear. Buchan wrote, "It is industrial, rather 
than social policy that agitates him these days. ... He 
says he is not advocating pouring cash into companies, 
but an industrial policy that relies on ’promotional 
standards’ ... For him competitiveness rather than 
competition policy is clearly the key word, and he would 
like it written firmly into the new EC treaty."84

Industrial policy may incorporate programmes as 
diverse as transport and education. Reviewing all 
possible topics within Community law and practice for
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signs of industrial policy micro programmes and 
conditions would result in an over-complex, and
consequentially superficial, examination. By contrast, 
limiting the review to the Merger Control Regulation and 
its direct antecedents will allow an in depth examination 
of a subject matter which is, it is suggested, at the 
core of what constitutes industrial policy. If the Merger 
Control Regulation, 1992, and global economic events
provide little or no evidence for the present or future 
existence of industrial policy then it can be concluded 
that this strategy will not become part of EC law in the 
foreseeable future.

Before starting this analysis an important 
preliminary issue must be dealt with. There exist a wide 
range of possible definitions as what could constitute 
either a macro industrial policy or any specific
programme within that policy. It could therefore be
argued that any particular subjective definition to be 
used in this section may not correspond with what the EC 
itself would classify either as a comprehensive 
industrial policy, or as a particular programme. To 
overcome this problem, the 1970 Commission Memorandum on 
Industrial Policy, generally known as the Colonna Report, 
is used as an additional check.BS

In brief, the Colonna Report suggested five general 
guidelines, collective implementation of which would have 
created an EC macro industrial policy.86 It also 
proposed fundamental purposes or aims for this policy. 
The Memorandum stated:

A common industrial development policy encouraging 
the creation of a European industrial ’fabric’ is 
indispensable if three vital objectives are to be 
achieved: the establishment of firm foundations for
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the economic - and soon to be political - unity of 
Europe, the maintenance of economic growth, and a 
reasonable degree of technological independence of 
major world powers.87

The use made of the Colonna Report will be to 
compare present or future Community activities against 
its general guidelines. If any present Community project 
matches the guidelines, either in quality of importance 
and/or in a sufficient quantity, then it may be that, 
even by the standards of the Commission, a macro 
industrial policy of sorts is emerging. This, however, 
begs the question of whether any particular importance 
ought to be assigned to the Colonna Report. It is neither 
the most recent EC document on this subject, nor is it 
free of weaknesses or deficiencies as regards its 
contents.

Despite having been produced in 1970 the Report is 
still of value. Indeed, given its aims, the state of the 
EC then and now, and the dynamic nature of its
Memorandum, the Colonna Report could have been written 
specifically for the EC of the 1990s.88 The present 
ambitions of the Community - for example, the aim of 1992 
to strengthen the industrial base - bear a remarkable
similarity to those espoused by the Colonna Report.

In addition, the economic and political state of the 
Community still corresponds to that existing at the time 
the Memorandum was written. Colonna, himself, justifying 
the necessity of the Report, stated in 1970:

At a time when the integration process is moving 
towards the qualitative transition from the level of 
a customs union to that of an economic and monetary
union, the Commission has deemed it essential to
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define a structural policy directed essentially to 
an integrated industrial network.89

The Colonna Report was a dynamic instrument that 
looked forward and outward. It was directed towards 
aiding solidly based firms to expand and become more 
competitive rather than to easing the plight of declining 
industries. The Memorandum stated this point explicitly: 

The industrial policy recommended in this Memorandum 
is deliberately directed towards the future, i.e. to 
expansion and progress in the broadest sense. Too 
often the term industrial policy has been used to 
refer to measures designed to keep alive activities 
that no longer have any prospect of competing in a 
modern worId.90

The Colonna Report is, of course, open to criticism. 
As Hodges commented, "The Memorandum ... muted its 
evangelism for an industrial policy with tentative and 
almost lacklustre overtones, ..."9 1 Such deficiencies
can, however, largely be explained by the political
considerations of the time. Additionally, its faults are 
mostly of style as opposed to content. An examination of 
the report reveals many observations of deep insight into 
the true need for, and nature of, an EC industrial 
policy, most of which are still valid for the present 
d a y .9 2

Finally, as regards the question of pertinence, 
whatever the definitive judgement as to its merits or 
demerits, the Colonna Report is the most comprehensive 
Community document currently available on the subject of 
a macro industrial policy. This is due to its having 
been drafted before the idea of a comprehensive 
industrial policy for the EC was subjected to sustained
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attack by certain Member States and Community 
institutions, and thereafter cast into abeyance.

By the adoption of a Merger Control Regulation, the 
EC has instigated an important industrial policy 
programme. Even though the significant feature of 
industrial criteria was discarded in the final 
discussions before its adoption, the Regulation has 
incorporated the fundamental principle of the one stop 
merger shop. It is thus a major step towards centralised 
control of merger and may, on this ground alone, be 
classified as a micro industrial policy.

In its third guideline, on ’The Restructuring of 
Firms.* the Colonna Report declared, "There is no doubt 
that in certain cases a higher degree of concentration is 
needed to ensure optimum development, provided workable 
competition can be maintained."95 This guideline was 
summed up by Hodges as concerned with, "Merger promotion 
on a transnational basis, particularly in advanced 
technological industries, to create Community firms 
capable of being internationally competitive."94

The same ideas lie at the heart of the objectives 
of the present Merger Control Regulation. The fact that 
the actual Regulation lacks industrial criteria can be 
attributed to transitory political considerations. 
Further, this deficiency may be corrected in the future. 
If so, then it can be said that a distinctive industrial 
policy programme has been enacted.

That the Merger Control Regulation came into being 
during 1989/90 was not fortuitous.95 It was created, 
primarily, to aid in the completion of the 1992 project 
and assist in the realisation of its aims. It can also
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be argued, however, that 1992 also serves as a precursor
of the coming macro industrial policy.

It is generally agreed that industrial policy is a 
form of central planning. In the case of a state, the 
government is the body with the power required to 
institute an industrial policy. The situation in the EC
is rather different, in that power over the range of
pertinent economic matters is divided between the Member 
States and the Community institutions. Therefore, as a 
prerequisite for an EC industrial policy, this power must 
come to reside fully within the Community institutions.

The single market is acting as a major centralising 
force within the Community. The realisation of 1992 could 
constitute the decisive step towards the achievement of 
the long-term political aim of the Commission, the 
definitive shift of powers to the EC from the Member 
S t a t e s .

Further, the momentum towards centralisation
provided by the 1992 project should increase in force
after the completion of the single market project. This 
is also the view of the Commission. In 1988 Delors 
proclaimed, in a widely reported speech to the European
Parliament, "In ten years time eighty percent of 
economic, and perhaps even fiscal, legislation will
originate in the Community."96

The project to unify the EC market was a major 
recommendation within the Colonna Report. Its first basic 
guideline was headed ’Completion of the single m a r k e t ’and 
this was clearly regarded as the key element in the 
creation of an EC industrial policy: "The first
objective of any Community industrial policy must be to



enable all firms and all industries to avail themselves 
to the full of the benefits of a large market without 
internal frontiers."97 That this still holds true in the 
1990s is supported by Curzon Price. She stated that, 
given a wide definition of industrial policy, "... the 
entire single-market programme, ... is a grand (positive) 
industrial policy in its own right - "98 Further, she
has also noted that "The driving force behind this rapid 
development of EC industrial policy is the single-market 
project."99

A large part of the present drive to complete the 
single market is also encompassed by the second guideline 
in the Report on, "Unification of the legal, taxation and 
financial framework."100 In particular, the Report noted 
that "There is much to be done before firms wishing to do 
business in all Community countries can enjoy the 
benefits of a genuine domestic market."101

Global economic forces constitute the anchor at the 
end of the chain of events appraised here. They are the 
final, and the most important, item to be considered in 
the sequence which began with merger policy. Global 
economic forces were, and are, the ultimate generator of 
the events that could, finally, bring about an EC macro 
industrial policy.

As previously stated, global economic forces were 
responsible for the timing of the single market plan, 
which, in turn, played a principal role in the adoption 
of the Merger Control Regulation. Both these events, in 
themselves, may be categorised as major programmes which 
would be vital component parts of any EC macro industrial 
policy. Further, and especially in regard to the 1992 
project, they contain elements that lay additional
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foundations for the adoption of this policy.

Moreover, global forces are still active and are
currently generating repercussions that, in turn, may
produce other events which could culminate in an EC macro 
industrial policy. In brief, world economic pressures are 
currently acting as a means of natural selection with 
regard to all economic ideologies. This situation was 
summed up by Rogaly who commented, "The argument about 
the limits of Communism is over. Communism lost. The
argument about the limits of capitalism is just
be g i nn i n g ."10 2

In fact capitalism, as practised within the EC, is 
facing twin pressures. First, world economic forces 
were, and are, testing the strength of EC capitalism. The 
response to these pressures has been an increasing 
determination to make a success of the 1992 project. 
Second, political and economic changes in eastern Europe 
have placed an additional burden on the EC. Speaking of 
these events and the response that the Community ought to 
make provided a major theme in Delors* address to the 
European Parliament:

Strengthening the Community means pressing ahead 
with implementation of the Single Act. ... But this 
alone is no longer enough. ...

We need to make progress on two fronts: 
economic and monetary union and political 
cooperation.103

This has now happened. The Commission noted that 
"The European Community Summit at Maastricht reached ... 
agreements on new Treaties creating European Political 
Union and Economic and Monetary Union."104
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Uffe Ellermann-Jensen, the foreign minister of 

Denmark has stated, "The days are gone when it really
made sense to talk about autonomy and sovereignty."105 
However, a more succinct appraisal of the probable
ultimate consequences of global economic events for 
western Europe is the statement by Otto Pohl, former 
president of the German Bundesbank. He said, simply, "I 
think the time for nation states is over."106 More 
pertinently, all of these events greatly increase the 
chances of an EC industrial policy becoming reality, 
since they remove major economic, political and 
ideological obstacles to an EC macro industrial policy.

Despite the wide ambit of the 1992 project there 
still remain major areas of economic activity firmly 
ensconced within the control of the Member States. The 
fact that progress on economic and monetary union, and 
indeed in other fields also, has and is being made, acts 
as a counter to the argument that the EC economic base is 
too fragmented for a macro industrial policy to be
created.

The political barriers to an EC industrial policy 
relate, in the main, to the issue of sovereignty.
Agreeing to such a policy within the EC would mean a 
major loss of sovereignty, both real and symbolic, for 
the Member States.107 As, however, some form of political 
unity is being considered in the long term, it cannot be 
argued that, for the majority of Member States, the 
lesser loss of sovereignty consequent upon agreeing an 
industrial policy would be too great for this idea to be 
cons i dered.

Ideological obstacles are possibly the greatest 
barrier an industrial policy has to overcome. To agree to
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the creation of an EC macro industrial policy is 
consciously to overturn decades of belief in the 
political, if not economic, efficacy of competition 
policy. Yet even this barrier may eventually fall. The 
pressures resulting from the events in east Europe may 
encourage a spirit of economic rationality. That is to 
say, the urgent need to strengthen the EC economically 
may force the Community to re-assess the respective 
benefits of competition and industrial policy primarily 
on their economic merits. These, it is suggested, clearly 
favour industrial policy.

Economics and politics, however, are inseparable. 
Fortuitously, industrial policy may now also be of 
greater political consequence to the EC. The fall of the 
east European Communist governments was due primarily to 
the failure of their economic systems.108 Such a fate is 
unlikely to befall the Member States of the EC, as their 
economic strategies are more efficient. However, 
free-market capitalism also suffers from serious 
deficiencies which must be remedied in order to avoid 
political, as well as economic, damage.

To all intents and purposes the EC (and not the 
individual Member States) is now the vehicle of western 
European capitalism. If so, in order to safeguard both 
individual and collective democratic capitalism, it is 
the EC that must be the target for reform. Thus, in 
order to avoid economic damage, the EC must bend to 
economic forces. In practical terms, this means the EC 
consciously and overtly adopting a macro industrial 
policy. In addition to the economic benefits, a change to 
the present system is also necessary for political 
reasons. For, if the adoption of industrial policy will 
help ensure the continuation of democratic capitalism,
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this will constitute the most potent argument in its 
favour.

Cone 1 us ions. In the short to medium term, recourse 
to industrial criteria for mergers is, at the least,
possible. Due to its past success in resisting the
lobbying power of other directorates, the crucial factor
in this respect was, and possibly still is, the attitude
of DG IV. However, given the outcry, both within and 
without the Commission, over the de Havilland case, the 
position of DG IV within the Commission may have been 
weakened. Further, the economic factors, both theoretical 
and practical, that make the case for use of industrial
criteria are omnipresent and steadily gaining in 
strength. Thus, the near exclusive use of competition 
criteria may come to be breached in the short to medium 
term.

Even if this does not come to pass within that time 
period, however, pressures on the Community to instigate 
a macro industrial policy may provide the necessary 
impetus for the use of industrial criteria in the Merger 
Control Regulation in the medium to long term. The 
growing drive for industrial policy could result in the 
Community coming to use industrial criteria. These might, 
for example, be introduced as a way of diffusing the 
build up of pressures to establish an industrial policy, 
being regarded by the EC as the lesser of two evils. 
Alternatively, they may be introduced as an experiment to 
test the efficacy of industrial policy in an important 
area of law and practice. A successful trial run here may 
result in a full macro industrial policy following soon 
after.

The analysis of the Merger Control Regulation, 1992,
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and the influence of global economic forces gave rise to 
the possibly surprising inference that, in fact, a great 
deal of progress was, and is, being made on almost every
aspect of macro industrial policy. This allows a
preliminary conclusion to be drawn. It is that once the 
single market has come into effect, the EC will be,
whether consciously or unconsciously, running a macro 
industrial policy.

This is not as startling a revelation as it may 
appear. As Ueno pointed out, at the national level,
similar incidents have happened regularly in the 
previous decade. He noted that many western states have 
not yet fully grasped the concept of industrial policy 
but have nonetheless adopted measures which may be 
classified as such.Ueno wrote, " In recent years, 
however, many policy measures have appeared which may be 
regarded as verging on industrial policy in all 
industrialised countries with a mixed economic 
system.”10’ If so, then for this occurrence to have
gravitated to the supranational level seems a perfectly 
logical step.

The EC will thus instigate a form of macro 
industrial policy. However, as things stand, the action 
on the part of the EC will be either unconscious or 
covert. It cannot therefore be categorised as a genuine 
macro industrial policy. A true EC macro industrial 
policy calls for the Community to take a conscious 
decision to create one and to make this known to the 
public. Further, it is vital that such a policy is 
developed properly, so as to have a realistic chance of 
achieving its ends. This demands detailed and ongoing 
consultations with European firms. In addition, the aims 
of the policy ought to be more sharply focused than at



present. The Commission is still ambivalent as to
whether the primary beneficiary of 1992 ought to be 
industry or the consumer.

It is, however, entirely possible the Community will 
breach these last barriers to an overt and genuine macro 
industrial policy. Events stemming from global economic 
forces may give the necessary final push to the Community
that enables it to overcome these obstacles. In
particular, the arguments of economic rationality and the 
protection of the political system are both powerful
motives for the EC to add the required refinements to 
its industrial policy.
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C O U N C IL  REGULATION (EEC) N o 4064/89 

of 21 D ecem ber 1989

on the con tro l of concentrations

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Articles 87 and
235 thereof,

Having regard to the proposal from the Commission ('),

Having regard to the opinion of the European
Parliament {*),

Having regard to the opinion of the Economic and Social
Committee (*),

(1) Whereas, for the achievement of the aims of the 
Treaty establishing the European Economic 
Community, Article 3 (f) gives the Community the 
objective of instituting *a system ensuring that 
competition in the common market is not 
distorted*;

(2) Whereas this system is essential for the achieve
m ent of the internal market by 1992 and its further 
developm ent;

(3) Whereas the dismanding of internal frontiers is 
resulting and will continue to result in major 
corporate reorganizations in the Community, parti
cularly in the form of concentrations;

4) Whereas such a development must be welcomed as
being in line with the requirements of dynamic 
competidon and capable of increasing the competi- 
dveness of European industry, improving the 
condidons ol growth and raising the standard of 
living in the Community;

[5) Whereas, however, it must be ensured that the
process of reorganization does not result in lasting 
damage to com petition; whereas Community law 
must therefore include provisions governing those 
concentrations which may significandy impede 
effective competition in the common market or in 
a substantial part of i t ;

6) Whereas Articles 85 and 86, while applicable,
according to the case-law of the Court of Justice, to 
certain concentradons, are not, however, sufficient 
to control all operations which may prove to be

') OJ No C 130, 19. S. 1988, p. 4.
1 OJ No C 309, 5. 12. 1988, p. 55.
>) OJ No C 208, 8. 8. 1988, p. 11.

between u ndertak ings

incompatible with the system of undistorted 
competidon envisaged in the Treaty;

(7) Whereas a new legal instrument should therefore 
be created in the form of a Reguladon to permit 
effecdve control of all concentradons from the 
point of view of their effect on the structure of 
competidon in the Community and to be the only 
instrument applicable to such -concentradons;

(8) Whereas this Reguladon should therefore be based 
not only on Article 87 but, principally, on Article 
235 of the Treaty, under which the Community 
may give itself the addidonal powers of acdon 
necessary for the attainment of its objectives, in
cluding with' regard to concentradons on the 
markets for agricultural products listed in Annex II 
to the Treaty;

(9) Whereas the provisions to be adopted in this Regu
ladon should apply to significant structural changes 
the impact of which on the market goes beyond 
the national borders of any one Member S tate;

(10) Whereas the scope of application of this Reguladon 
should therefore be defined according to the 
geographical area of activity of the undertakings, 
concerned and be limited by quantitative thres
holds in, order to cover those concentradons which 
have a (Community dimension ; whereas,.at the end 
of an initial phase of the application of this Regula
tion, these thresholds should be reviewed in the 
light of the experience gained;

(11) Whereas a concentration with a Community 
dimension exists where the combined aggregate 
turnover of the undertakings concerned exceeds 
given levels worldwide and within the Community 
and where at least two of the undertakings 
concerned have their sole or main fields of activi
ties in different Member States or where, although 
the undertakings in question act mainly in one and 
the same Member State, at least one of them has 
substantial operations in at least one other Member 
State; whereas that is also the case where the 
concentrations are effected by undertakings which 
do not have their principal fields of activities in the 
Community but which have substantial operations 
there;

(12) Whereas the arrangements to be introduced for the 
control of concentrations should, without prejudice 
to Article 90 (2) of the Treaty, respect the principle 
of non-discrimination between the public and the
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private sectors ; whereas, in the public sector, calcu
lation.of the turnover of an undertaking concerned 
in a concentration needs, therefore, to take account 
of undertakings making up an economic unit with 
an independent power of decision, irrespective of 
the way in which their capital is held or of the 
rules of administrative supervision applicable to 
th e m ;

i Whereas it is necessary to establish whether 
concentrations with a Community dimension are 
compatible or not with the common market from 
the point of view of the need to maintain and 
develop effective competition in the common 
m arket; whereas, in so doing, the Commission 
must place its appraisal within the general frame
work of the achievement of the fundamental objec
tives referred to in Article 2 of the Treaty, includ
ing that of strengthening the Community’s 
economic and social cohesion, referred to in Article 
130a;

Whereas this Regulation should establish the prin
ciple that a concentration with a Community 
dimension which creates or strengthens a position 
as a result of which effective competition in the 
common market or in a substantial part of it is 
significantly impeded is to be declared incom
patible with the common m arket;

Whereas concentrations which, by reason of the 
limited market share of the undertakings 
concerned, are not liable to impede effective 
competition may be presumed to be compatible 
with the common m arket; whereas, without preju
dice to Articles 85 and 86 of the Treaty, an indica
tion to this effect exists, in particular, where the 
market share of the undertakings concerned does 
not exceed 25 %  either in the common market or 
in a substantial part of i t ;

Whereas the Commission should have the task of 
taking all the decisions necessary to establish 
whether or not concentrations with a Community 
dimension are compatible with the common 
market, as well as decisions designed to restore 
effective com petition;

Whereas to ensure effective control undertakings 
should be obliged to give prior notification of 
concentrations with a Community dimension and 
provision should be made for the suspension of 
concentrations for a limited period, and for the 
possibility of extending or waiving a suspension 
where necessary; whereas in the interests of legal

certainty the validity of transactions must neverthe
less be protected as m uch as necessary;

(18) Whereas a period within which the Commission 
must initiate proceedings in respect of a notified 
concentration and periods within which it must 
give a final decision on the compatibility or incom
patibility with the common market of a notified 
concentration should be laid dow n;

(19) Whereas the undertakings concerned must be 
afforded the right to be heard by the Commission 
when proceedings Have been initiated; whereas the 
members of the management and supervisory 
bodies and the recognized representatives of the 
employees of the undertakings concerned, and 
third parties showing a legitimate interest, must 
also be given the opportunity to be heard;

(20) Whereas the Commission should act in close and 
constant liaison with the competent authorities of 
the Member States from . which it obtains 
comments and information;

(21) Whereas, for the purposes of this Regulation, and 
in accordance with the case-law of the Court of 
Justice, the Commission must be afforded the 
assistance of the Member States and must also be 
empowered to require information to be given and 
to carry out the necessary investigations in order to 
appraise concentrations;

<22) Whereas compliance with this Regulation must be
enforceable by means of fines and periodic penalty 
payments; whereas the Court of Justice should be 
given unlimited jurisdiction in that regard pursuant 
to Article 172 of the Treaty;

(23) Whereas it is appropriate to define the concept of 
concentration in such a manner as to cover only 
operations bringing about a lasting change in the 
structure of the undertakings concerned; whereas it 
is therefore necessary to exclude from the scope of 
this Regulation those operations which have as 
their object or effect the coordination of the 
competitive behaviour of undertakings which 
remain independent, since such operations fall to 
be examined under the appropriate provisions of 
the Regulations implementing Articles 85 and 86 
of the Treaty; whereas it is appropriate to make 
this distinction specifically in the case of the 
creation of joint ventures;

(24) Whereas there is no coordination of competitive 
behaviour within the meaning of this Regulation 
where two or more undertakings agree to acquire 
jointly control of one or mbre other undertakings 
with the object and effect : of sharing amongst 
themselves such undertakings or their assets;
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15) Whereas this Regulation should still apply where 
the undertakings concerned accept restrictions 
directly related and necessary to the implementa
tion of the concentration;

16) Whereas the Commission should be given exclus
ive competence to apply this Regulation, subject to 
review by the Court of Justice;

\7) Whereas the Member States may not apply their 
national legislation on competition to concentra
tions with a Community dimension, unless this 
Regulation makes provision therefor; whereas the 
relevant powers of national authorities should be 
limited to cases where, failing intervention by the 
Commission, effective competition is likely to be 
significantly impeded within the territory of a 
Member State and where the competition interests 
of that Member State cannot be sufficiently 
protected otherwise by this Regulation; whereas 
the Member States concerned must act promptly in 
such cases; whereas this Regulation cannot, 
because of the diversity of national law, fix a single 
deadline for the adoption of rem edies;

8) Whereas, furthermore, the exclusive application of 
this Regulation to concentrations with a Commu
nity dimension is without prejudice to Article 223 
of the Treaty, and does not prevent the Member 
States from taking appropriate measures to protect 
legitimate interests other than those pursued by 
this Regulation, provided that such measures are 
compatible with the general principles and other 
provisions of Community law;

>) Whereas concentrations not covered by this Regu
lation come, in principle, within the jurisdiction of 
the Member States; whereas, however, the 
Commission should have the power to act, at the 
request of a Member State concerned, in cases 
where effective competition could be significantly 

i impeded within that Member State’s territory;

) Whereas the conditions in which concentrations 
involving Community undertakings are carried out 
in non-member countries should be observed, and 
provision should be made for the possibility of the 
Council giving the Commission an appropriate 
mandate for negotiation with a view to obtaining 
non-discriminatory treatment for Community 
undertakings;

Whereas this Regulation in no way detracts from 
the collective rights of employees as recognized in 
the undertakings concerned,I

HAS ADOPTED THIS REGULATION:

Article 1 

Scope

1. Without prejudice to Article 22 this Regulation shall 
apply to all concentrations with a Community dimension 
as defined in paragraph 2.

2. For (he purposes of this Regulation, a' concentration 
has. a Community dimension w here:

(a) the combined aggregate worldwide turnover of all the 
undertakings concerned is more than ECU 5 000 
m illion; and

(b) the aggregate Community-wide turnover of each of at 
least two of the undertakings concerned is more* than 
ECU 250 million,'

unless each of the undertakings concerned achieves more 
than two-thirds of. its aggregate Community-wide turnover 
within one and the same Member State.

3. The thresholds laid down in paragraph 2 will be 
reviewed before the end of the . fourth year following that 
of the adoption of this Regulation by the Council acting 
by a qualified majority on a proposal from the Commis
sion.

Article 2

A ppraisal of co n cen tra tio n s

1. Concentrations within the scope of this Regulation 
shall be appraised in accordance with the following provi
sions with a view to establishing whether or not they are 
compatible with the common m arket

In making this appraisal, the Commission shall take into 
account:

(a) the need to maintain and develop effective competi
tion within the common market in view of, among 
other things, the structure of all the markets 
concerned and the actual or potential competition 
from undertakings located either within or outwith 
the C om m unity;

(b) the market position of the undertakings concerned 
and their economic and financial power, the alterna
tives available to suppliers and users, their access to 
supplies or markets, any legal or other barriers to 
entry, supply and demand trends for the relevant 
goods and services, the interests of the intermediate 
and ultimate consumers, and the development of 
technical and economic progress provided that it is to 
consumers’ advantage and does not form an obstacle 
to competition.
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A concentration which does not create or strengthen 
minant position as a result of which effective compe- 
i would be significantly impeded in the common 
cet or in a substantial part of it shall be declared 
patible with the common market.

A concentration which creates or strengthens a 
(inant position as a result of which effective competi- 

would be significantly impeded in the common 
ket or in a substantial part of it shall be declared 
mpatible with the common market.

Article 3 

D efin ition  of co n cen tra tio n

A concentration shall be deemed to arise w here:

wo or more previously independent undertakings 
nerge, or

— one or more persons already controlling at least 
one undertaking, or

— one or more undertakings

lire, whether by purchase of securities or assets, by 
xact or by any other means, direct or indirect control 
le whole or parts of one or more other undertakings.

An operation, including the creation of a joint 
ure, which has as its object or effect the coordination 
the competitive behaviour of undertakings which 
ain independent shall not constitute a concentration 
iin the meaning of paragraph 1 (b).

creation of a joint venture performing on a lasting 
5 all the functions of an autonomous economic entity, 
ph does not give rise to coordination of the competi- 

behaviour of the parties amongst themselves or 
ireen them and the joint venture, shall constitute a 
centration within the meaning of paragraph 1 (b).

For the purposes of this Regulation, control shall be 
stituted by rights, contracts or any other means which, 
er separately or in combination and having regard to 
considerations of fact or law involved, confer the 

iibility of exercising decisive influence on an underta- 
(, in particular by:

jwnership or the right to use all or part of the assets 
af an undertaking;

rights or contracts which confer decisive influence on 
:he composition, voting or decisions of the organs of 
m undertaking.

Control is acquired by persons or undertakings 
:h :

(b) while not being holders of such rights or entitled to 
rights under such contracts, have the power to exercise 
the rights deriving therefrom.

5. A concentration shall not be deemed to arise where :

(a) credit institutions or other financial institutions or 
insurance companies, the normal activities of which 
include transactions and dealing in securities for their 
own account or for the account of others, hold on a 
temporary basis securities which they have acquired in 
an undertaking with a view to reselling them, 
provided that they do not exercise voting rights in 
respect of those securities with a view to determining 
the competitive behaviour of that undertaking or 
provided that they exercise such voting rights only 
with a view to preparing the disposal of all or part of 
that undertaking or of its assets or the disposal of 
those securities and that any such disposal takes place 
within one year of the date of acquisition; that period 
may be extended by the Commission on request 
where such 'institutions or companies can show that 
the disposal was not reasonably possible within the 
period s e t ;

(b) control is acquired by an office-holder according to 
the law of a Member State relating to liquidation, 
winding up, insolvency, cessation of payments, 
compositions or analogous proceedings;

(c) the operations referred to in paragraph 1 (b) are carried 
out by the financial holding companies referred to in 
Article 5 (3). of the Fourth Council Directive 
78/660/EEC of 25 July 1978 on the annual accounts 
of certain types of companies ('), as last amended by 
Directive 84/569/EEC (2), provided however that the 
voting rights in respect of the holding are exercised, 
in particular in relation to the appointment of 
members of the management and supervisory bodies 
of the undertakings in which they have holdings, only 
to maintain the full value of those investments and 
not to determine directly or indirectly the competitive 
conduct of those undertakings.

Article 4

P rio r no tifica tion  of co ncen tra tions

1. Concentrations with a Community dimension 
defined in this Regulation shall be notified to the 
Commission not more than one week after the conclu
sion of the agreement, or the announcement of the public 
bid, or the acquisition of a controlling interest. That week 
shall begin when the first of those events occurs.

2. A concentration which consists of a merger within 
the meaning of Article 3 {1) (a) or in the acquisition of 
joint control within the meaning of Article 3 <1) (b) shall 
be notified jointly by the parties to the merger or by those 
acquiring joint control as the case may be. In all other 
cases, the notification shall be effected by the person or 
undertaking acquiring control of the whole or parts of 
one or more undertakings.

ire holders of the rights or entitled to rights under the 
:ontracts concerned ; or

(') OJ No L 222, 14. 8. 1978, p. 11. 
0  OJ No L 314, 4. 12. 1984, p. 28.
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3. Where the Commission finds that a notified 
concentration falls within the scope of this Regulation, it 
shall publish the fact of the notification, at the same time 
indicating the names of the parties, the nature of the 
concentration and the economic sectors involved. The 
Commission shall take account of the legitimate interest 
of undertakings in the protection of their business secrets.

Article 5
, 1 

C alcu lation  of tu rn o v er
I

1. Aggregate turnover within the meaning of Article 1
(2) shall comprise the amounts derived by the under
takings concerned in the preceding financial year from 
the sale of products and the provision of services falling 
within the undertakings* ordinary activities after deduc
tion of sales rebates and of value added tax and other 
taxes directly related to turnover. The aggregate turnover 
of an undertaking concerned shall not include the sale of 
products or the provision of services between any of the 
undertakings referred to in paragraph 4.

Turnover, in the Community or in a Member State, shall 
comprise products sold and services provided to under
takings or consumers, in the Community or in that 
Member State as the case may be.

/

2. By way of derogation from paragraph 1, where the 
concentration consists in the acquisition of parts, whether 
or not constituted as legal entities, of one or more under
takings, only the turnover relating to die parts which are 
the subject of the transaction shall be taken into account 
with regard to the seller or sellers.

However, two or more transactions within the meaning of 
the first subparagraph which take place within a two-year 
period between the same persons or undertakings shall be 
treated as one and the same concentration arising on the 
date of the last transaction.

3. In place of turnover the following shall be used :

(a) for credit institutions and other financial institutions, 
as regards Article 1 (2) (a), one-tenth of their total 
assets.

As regards Article 1 (2) (b) and the final part of Article 
1 (2), total Community-wide turnover shall be 
replaced by one-tenth of total assets multiplied by the 
ratio between loans and advances to credit institutions 
and customers in transactions with Community resi
dents and the total sum of those loans and advances.

As regards the final part of Article 1 (2), total turnover 
within one Member State shall be replaced by one- 
tenth of total assets multiplied by the ratio between 
loans and advances to credit institutions and custo

mers in transactions with residents of that Member 
State and the total sum of those loans and advances ;

•(b) for insurance undertakings, the value of gross 
premiums written which shall comprise all amounts 
received and receivable in respect of insurance 
contracts issued by or. on behalf of the insurance 
undertakings, including also outgoing reinsurance 
premiums, and after deduction of taxes and parafiscal 
contributions or levies charged by reference to the 
amounts of individual premiums or the total volume 
of prem ium s; as regards Article 1 (2) (b) and the final 
part of Article 1 (2), gross premiums received from 
Community residents and from residents of one 
Member State respectively shall be taken into account.

4. W ithout prejudice to paragraph 2, the aggregate 
turnover of an undertaking concerned within the 
meaning of Article 1 (2) shall be calculated by adding 
together the respective turnovers of the following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking 
concerned, directly or indirectly:

—  owns more than half the capital or business assets, 
or

—  has the power to exercise more than half the 
voting rights, or

>— has the power to appoint more than half the 
members of the supervisory board, the administra
tive board or bodies legally representing the 
undertakings, or

—  has the right to manage the undertakings’ affairs;

(c) those undertakings which have in the ̂ undertaking 
concerned the rights or powers listed in (b );

(d) those undertakings in which an undertaking as 
referred to in (c) has the rights or powers listed in (b);

(e) those undertakings in which two or more underta
kings as referred to in (a) to <d) jointly have -the rights 
or powers listed in (b).

5. Where undertakings concerned by the concentration 
jointly have the rights or powers listed in paragraph 4 (b), 
in calculating the aggregate turnover of the undertakings 
concerned for the purposes of Article 1 (2):

-(a) no account shall be taken of the turnover resulting 
from the sale of products or the provision of services 
between the joint undertaking and each of the under
takings concerned or any other undertaking 
connected with any one of them, as set out in para
graph 4 (b) to (e);

(b) account shall be taken of the turnover resulting from 
the sale of products and the provision of services 
between the joint undertaking and any third under
takings. This turnover shall be apportioned equally 
amongst the undertakings concerned.



90 Official Journal of the European Communities No L 257/19

Article 6

nation  of the n o tifica tion  and  in itia tio n  of 
proceedings

he Commission shall examine the notification as 
;s it is received.

lere it concludes that the concentration notified 
rs not fall within the scope of this Regulation, it 
ill record that finding by means of a decision.

lere it finds that the concentration notified, 
rough falling within the scope of this Regulation, 
es not raise serious doubts as to its compatibility 
h  the common market, it shall decide not to 
pose it and shall declare that it is compatible with 
; common m arket

on the other hand, it finds that the concentration 
tified falls within the scope of this Regulation and 
ses serious doubts as to its compatibility with the 
mmon market, it shall decide to initiate procee- 
igs. - .

The Commission shall notify its decision to the 
akings concerned and the competent authorities of 
ember States without delay.

Article 7

Suspension of co n cen tra tio n s

For the purposes of paragraph 2 a concentration as 
id in Article 1 shall not be put into effect either 
\ its notification or within the first three weeks follo- 
its notification.

Where the Commission, following a preliminary 
[nation of the notification within the period 
led for in paragraph 1, rinds it necessary in order to 
e the full effectiveness of any decision taken later 
ant to Article 8 (3) and (4), it may decide on its own 
ive to continue the suspension of a concentration in 
: or in part until it takes a final decision, or to take 
interim measures to that effect.

Paragraphs 1 and 2 shall not prevent the implemen- 
of a public bid which has been notified to the 

nission in accordance with Article 4 (1), provided 
the acquirer does not exercise the voting rights 
ed to the securities in question or does so only to 
ain the full value of those investments and on the 
of a derogation granted by the Commission under 
raph 4.

rhe  Commission may, on request, graint a deroga- 
rom the obligations imposed in paragraphs 1, 2 or 3

in order to prevent serious damage to one or more under
takings concerned by a concentration or to a third party. 
That derogation may be made subject to conditions and 
obligations in order to ensure conditions of effective 
competition. A derogation may be applied for and granted 
at any time, even before notification or after the transac
tion.

5. The validity of any transaction carried out in contra
vention of paragraph 1 or 2 shall be dependent on a deci
sion pursuant to Article 6 (1) (b) o r  Article 8 (2) or (3) or 
on a presumption pursuant to Article 10 (6).

This Article shall, however, have no effect, on the validity 
of transactions in securities including those convertible 
into other securities admitted to trading on a market 
which is regulated and supervised by authorities recog
nized by public bodies, operates regularly and is acces
sible directly or indirectly to the public, unless the buyer 
and seller knew or ought to have known that the transac
tion was carried out in contravention of paragraph 1 or 2.

Article 8

Powers of decision  of th e  C om m ission

1. Without prejudice to Article 9, all proceedings 
initiated pursuant to Article 6 (1) (c) shall be closed by 
means of a decision as provided for in paragraphs 2 to 5.

2. Where the Commission finds that, following modifi
cation by the undertakings concerned if necessary, a noti
fied concentration fulfils the criterion laid down in 
Article 2 {2), it shall issue a decision declaring the 
concentration compatible with the common market

It may attach to its decision conditions and obligations 
intended to ensure that the undertakings concerned 
comply with the commitments they have entered into 
vis-cl-vis the Commission with a view to modifying the 
original concentration plan. The decision declaring the 
concentration compatible shall also cover restrictions 
directly related and necessary to the implementation of 
the concentration.

3. Where the Commission finds that a concentration 
fulfils the criterion laid down in Article 2 (3), it shall issue 
a decision declaring that the concentration is incompa
tible with the common market.

4. Where a concentration has already been imple
mented, the Commission may, in a decision pursuant to 
paragraph 3 or by separate decision, require the underta
kings or assets brought together to be separated or the 
cessation of joint control or any other action that may be 
appropriate in order to restore conditions of effective 
competition.
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5. The Commission may revoke the decision it has 
taken pursuant to paragraph 2 where :

(a) the declaration of compatibility is based on incorrect 
information for which one of the undertakings is 
responsible or where it has been obtained by deceit; 
or

(b) the undertakings concerned commit a breach of an 
obligation attached to the decision.

6. In the cases referred to in paragraph 5, the Commis
sion may take a decision under paragraph 3, without 
being bound by the deadline referred to in Article 10 {3J

Article 9

Referral to  the  co m p e ten t a u th o ritie s  o f the 
M em ber States

1. The Commission may, by means of a decision noti
fied without delay to the undertakings concerned and the 
competent authorities of the other Member States, refer a 
notified concentration to the competent authorities of the 
Member State concerned in the following circumstances.

2. W ithin three weeks of the date of receipt of the 
copy of the notification a Member State may inform the 
Commission, which shall inform the undertakings 
concerned, that a concentration threatens to create or to 
strengthen a dominant position as a result of which effec
tive competition would be significantly impeded on a 
market, within that Member State, which presents all the 
characteristics of a destinct market, be it a substantial part 
pf the common market or n o t

3. If the Commission considers that, having regard to 
the market for the products or services in question and 
the geographical reference market within the meaning of 
paragraph 7, there is such a distinct market and that such 
i threat exists, either:

a) it shall itself deal with the case in order to maintain or 
restore effective competition on the market 
concerned; or

b) it shall refer the case to the competent authorities of 
the Member State concerned with a view to the appli
cation of that State’s national competition law.

f, however, the Commission considers that such a 
listinct market or threat does not exist it shall adopt a 
lecision to that effect which it shall address to the 
dember State concerned.

1. A decision to refer or not to refer pursuant to para
graph 3 shall be taken :

a) as a general rule within the six-week period provided 
for in Article 10 (1), second subparagraph, where the 
Commission, pursuant to Article 6 (1) (b), has not 
initiated proceedings; or

t>) within three months at most of the notification of the 
concentration concerned where the Commission has 
initiated proceedings under Article 6 (1) (c), without

taking the preparatory steps in order to adopt the 
necessary measures under Article 8 (2), second subpa
ragraph, (3) or (4) to maintain or restore effective 
competition on the market concerned.

5. If within the three months referred to in paragraph 
4 Jb) the Commission, despite a reminder from the 
Member State -concerned, has not taken a decision on 
referral in accordance with paragraph 3 nor has taken the 
preparatory steps referred to in paragraph 4 (b), it shall be 
deemed to have taken a decision to refer the case to the 
Member State concerned in accordance with paragraph 3
<b).

6. The publication of any report or the announcement 
of the findings of the examination of the concentration 
by the competent authority of the Member State 
concerned shall be effected not more than four months 
after 'the Commission’s referral.

7. The geographical reference market shall consist of 
the area in which the undertakings concerned are 
involved in the supply and demand of products or 
services, in which the conditions of competition are suffi
ciently homogeneous and which can be distinguished 
from neighbouring areas because, in particular, conditions 
of competition are appreciably different in those areas. 
This assessment should take account in particular of the 
nature and characteristics of the products or services 
concerned, of the existence of entry barriers of of 
consumer preferences, of appreciable differences of the 
undertakings’ market shares between the area concerned 
and neighbouring areas or of substantial price differences.

8. In applying the provisions of this Article, the 
Member State concerned may take only the measures 
strictly necessary to safeguard or restore effective competi
tion on the market concerned.

//
9. In accordance with the relevant provisions of the 
Treaty, any Member State may appeal to the Court of 
Justice, and in particular request the application of Article 
186, for the purpose of applying its national competition 
law.

10. This Article will be reviewed before the end of the 
fourth year following that of the adoption of this Regula
tion.

Article 10

T im e lim its  for in itia tin g  proceedings an d  for 
decisions

1. The decisions referred to in Article 6 (1) must be 
taken within one month at m ost That period shall begin 
on the day following that of the receipt of a notification 
or, if the information to be supplied with the notification 
is incomplete, on the day following that of the receipt of 
the complete information.
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period sh;all be increased to six weeks if the 
lission receives a request from a Member State in 
ance with Article 9 (2).

>ecision.s taken pursuant to Article 8 (2) concerning 
d concentrations must be taken as soon as it 
s that the serious doubts referred to in Article 6 (1) 
e been removed, particularly as a result of modifica- 
made by (the undertakings concerned, and at the 
by the deadline' laid down in paragraph 3.

Without prejudice to Article 8 (6), decisions taken 
nt to Article 8 (3) concerning notified concentra- 
nust be taken within not more than four months of 
te on w hich proceedings are initiated.

Tie period set by paragraph 3 shall exceptionally be 
ded where, owing to circumstances for which one 

undertakings involved in the concentration is 
sible, the Commission has had to request informa- 
y decision pursuant to Article 11 or to order an 
gation by decision pursuant to Article 13.

7here the Court of Justice gives a Judgement 
annuls the whole or part of a Commission decision 
jnder this Regulation, the periods laid down in this 
tion shall start again from the date of the Judge-

7here the Commission has not taken a decision in . 
ance with Article 6.(1) (b) or .(c) or Article 8 (2) or 
bin the deadlines set in paragraphs 1 and 3 respec- 
the concentration shall be deemed to have been 
rd compatible with the common market, without 
ice to Article 9.

Article 11

R equests fo r in fo rm atio n

i carrying out the duties assigned to it by this 
tion, the Commission may obtain all necessary 
prion from the Governments and comptent autho- 
»f the Member States, from the persons referred to 
icle 3 (1) (b), and from undertakings and associa- 
)f undertakings.

7hen sending a request for information to a person, 
dertaking o r an association of undertakings, the 
ission shall at the same time send a copy of the 
t to the competent authority of the Member State 
the territory of which the residence of the person 
seat of the undertaking or association of underta- 
is situated.

J its request the Commission shall state the legal 
id  the purpose of the request and also the penalties 
?d for in Article 14 (1) (c) for supplying incorrect 
ation.

he information requested shall be provided, in the 
undertakings, by their owners or their representa- 

id, in the case of legal persons, companies or firms,

or of associations having no legal personality, by the 
persons authorized to represent them by law or by their 
statutes.

5. Where a person, an undertaking or an association of 
undertakings does not provide the information requested 
within the period fixed by the Commission or provides 
incomplete information, the Commission, shall by deci
sion require the information to be provided. The decision 
shall specify what information is required, fix an appro
priate period within which it is to be supplied and state 
the penalties provided for in Articles 14 (1) (c) and 15 (1)
(a) and the right to have the decision reviewed by the. 
Court of Justice.

6. The Commission shall at the same rime send a copy 
of its decision to the competent authority of the Member 
State within the territory of which the residence of the 
person or the seat of the undertaking or association of 
undertakings is situated.

Article 12

Investigations by the au tho rities o f the  M em ber 
States

1. At the request of the Commission, the competent 
authorities of the Member States shall undertake the 
investigations which the Commission considers to be 
necessary under Article 13 (1), or which it has ordered by 
decision pursuant to Article 13 (3). The officials of the 
competent authorities of the Member States responsible 
for conducting those investigations shall exercise their 
powers upon production of an authorization in writing 
issued by the competent authority of the Member State 
within the territory of which the investigation is to be 
carried out. Such authorization shall specify the subject 
matter and purpose of the investigation.

2. If so requested by the Commission or by the 
competent authority of the Member State within the terri
tory of which the investigation is to be carried out, offi
cials of the Commission may assist the officials of that 
authority in carrying out their duties.

Article 13

Investigative powers of the  C om m ission

1. In carrying out the duties assigned to it by this 
Regulation, the Commission may undertake all necessary, 
investigations into undertakings and associations of 
undertakings.

To that end the officials authorized by the Commission 
shall be empowered:

(a) to examine the books and other business records;

(b) to take or demand copies of or extracts from the 
books and business records;
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(c) to> ask for oral explanations on the sp o t;

(d) to enter any premises, land and means of transport of 
undertakings.

2. Thie officials of the Commission authorized to carry 
out die investigations shall exercise their powers on 
production  of. an authorization in writing specifying the 
subject matter and purpose of the investigation and the 
penal ties provided for in Article 14 (1) (d) in cases where 
production of the required books or other business 
records is incomplete. In good time before the investiga
tion, th e  Commission shall inform, in writing, the compe
tent authority of the Member State within the territory of 
which the investigation is to be carried out of the investi
gation aind of the identities of the authorized officials.

3. Undertakings and associations of undertakings shall 
submit to investigations ordered by decision of the 
Commission. The decision shall specify the subject matter 
and purpose of the investigation, appoint the date on 
which i t  shall begin and state the penalties provided for 
in Articlies 14 (1) (d) and 15 (1) (b) and the right to have 
the decision reviewed by the -Court of Justice.

4. T he  Commission shall in good time and in writing 
inform tthe competent authority of the Member State 
within tflie territory of which the investigation is to be 
carried out of its intention of taking a decision pursuant 
to paragraph 3. It shall hear the competent authority 
before taking its decision.

5. Officials of the competent authority of the Member 
State witlhin the territory of which the investigation is to 
be carried out may, at the request of that authority or of 
the Com  mission, assist the officials of the -Commission in 
carrying out their duties.

6. W here an undertaking or association of under
takings opposes an investigation ordered pursuant to this 
Article, tthe Member State concerned shall afford the 
necessary assistance to the officials authorized by the 
Commission to enable them to carry out their investiga
tion. To this end the Member States shall, after consulting 
the Commission, take the necessary measures within one 
year of the entry into force of this Regulation.

Article 14 

Fines

1. The Commission may by decision impose on the 
persons referred to in Article 3 (1) (b), undertakings or 
associations of undertakings fines of from ECU 1 000 to 
50 000 where intentionally or negligently:

(a) they fail to notify a concentration in accordance with 
Article 4 ;

(b) they supply, incorrect or misleading information in a 
notification pursuant to Article 4 ;

(c) they supply incorrect information in response to a 
request made pursuant to Article 11 or fail to supply 
information within the period fixed by a decision 
taken pursuant to Article 11; ,

-(d) they produce the required books or other business 
records in incomplete form during investigations 
under Article 12 or 13, or refuse to submit to an 
investigation ordered by decision taken pursuant to 
Article 13.

2. The Commission may by decision impose fines not 
exceeding 10 % of the aggregate turnover of the under
takings concerned within the meaning of Article 5 on the 
persons or undertakings concerned where, either inten
tionally or negligendy, they:

(a) fail to comply with an obligation imposed by decision 
pursuant to Article 7 (4) or 8 (2), second subpara
graph ;

(b) put into effect a concentration in breach of Article 7
(1) or disregard a decision taken pursuant to Article 7 
<2);

(c) put into effect a concentration declared incompatible 
with the common market by decision pursuant to 
Article 8 (3) or do not take the measures prdered by 
decision pursuant to Article 8 (4).

3. In setting the amount of a fine, regard shall be had 
to the nature and gravity of the infringement

4. Decisions taken pursuant to paragraphs 1 and 2 
shall not be of criminal law nature.

Article 13

Period ic penalty  paym ents

1. The Commission may by decision impose on the 
persons referred to in Article 3 (1) (b), undertakings or 
associations of undertakings concerned periodic penalty 
payments of up to ECU 25 000 for each day of delay 
calculated from the date set in the decision, in order to 
compel th em :

(a) to supply complete and correct information which it 
has requested by decision pursuant to Article 11 ;

(b) to submit to an investigation which it has ordered by 
decision pursuant to Article 13.
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he Connmiission may be decision impose on the 
> referred tto in Article 3 (1) (b) or on undertakings 
c penalty payments of up to ECU 100 000 for each 
delay calculated from the date set in the decision, 
er to com pel th e m :

comply w ith an obligation imposed by decision 
■suant to Article 7 (4) or Article 8 (2), second sub- 
agraph, o r

apply the measures ordered by decision pursuant to 
icle 8 (4).

There the persons referred to in Article 3 (1) (b), 
akings or aissociations of undertakings have satisfied 
ligation wlhich it was the purpose of the periodic 
y payment to enforce, the Commission may set the 
mount of tthe periodic penalty payments at a lower 
than that which would arise under the original 

in.

Article 16

Review  by th e  C o u rt o f Ju stice

k)urt of Justice shall have unlimited jurisdiction 
the meanung of Article 172 of the Treaty to review 

ms whereby the Commission has fixed a fine or 
ic penalty paym ents; it may cancel, reduce or 
se the fine or periodic penalty payments imposed.

Article 17

P rofessional secrecy

nformation acquired as a result of the application of 
t 11, 12, 13 and 18 shall be used only for the 
ses of the relevant request, investigation or hearing.

Without prejudice to Articles 4 (3), 18 and 20, the 
lission and the competent authorities of the 
er States, tlheir officials and other servants shall not 
se information they have acquired through the 
ation of this Regulation of the kind covered by the 
tion of professional secrecy.

’aragraphs 1 and 2 shall not prevent publication of 
il information or of surveys which do not contain 
lation relating to. particular undertakings or associa- 
of undertakings.

Article 18

:aring of the  parties  an d  of th ird  persons

lefore taking any decision provided for in Articles 7 
1 (4), Article 8 (2), second subparagraph, and (3) to 
I Articles 14 and 15, the Commission shall give the 
s, undertakings and associations of undertakings 
ned the opportunity, at every stage of the procedure 
the consultation of the Advisory Committee, of

making known their views on the objections against 
them.

2. By way of derogation from paragraph 1, a decision 
to continue the-suspension of a concentration or to grant 
a derogation from suspension as referred to in Article 7
(2) or (4) may be taken provisionally, without the persons, 
undertakings or associations of undertakings concerned 
being given the opportunity to make known their views 
beforehand, provided that the Commission gives them 
that opportunity as soon as possible after having taken its 
decision. .

3. The Commission shall base its decision only on 
objections on which the parties have been able to submit 
their observations. The rights of the defence shall be fully 
respected in the proceedings. Access to the file shall be 
open at least to the parties directly involved, subject to the 
legitimate interest of undertakings in the protection of 
their business secrets.

4. In so far as the Commission or the competent 
authorities of the Member States deem it necessary, they 
may also hear other natural or legal persons. Natural or 
legal persons showihg a sufficient interest and especially 
members of the administrative or management bodies of 
the undertakings concerned or the recognized representa
tives of their employees shall be entitled, upon applica
tion, to be heard.

Article 19

Liaison w ith d ie  au thorities of th e  M em ber S tates

1. The Commission shall transmit to the competent 
authorities of the Member States copies of notifications 
within three working days and, as soon as possible, copies 
of the most important documents lodged with or issued 
by the Commission pursuant to this' Regulation.

2. The Commission shall carry out the procedures set 
out in this Regulation in close and constant liaison with 
the competent authorities of the Member States, which 
may express their views upon those procedures. For the 
purposes of Article 9 it shall obtain information from the 
competent authority of the Member State as referred to in 
paragraph 2 of that Article and give it the opportunity to 
make known its views at every stage of the procedure up 
to the adoption of a decision pursuant to paragraph 3 of 
that Article; to that end it shall give it access to the file.

3. An Advisory Committee on concentrations shall be 
consulted before any decision is taken pursuant to Article 
8 (2) to (5), 14 or 15, or any provisions are adopted 
pursuant to Article 23.

4. The Advisory Committee shall consist of representa
tives of the authorities of the Member States. Each 
Member State shall appoint one or two representatives; if 
unable to attend, they may be replaced by other represen
tatives. At least one of the representatives of a Member 
State shall be competent in matters of restrictive practices 
and dominant positions.
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5. Consultation shall take place at a joint meeting 
convened at the invitation of and chaired by the Commis
sion. A summary of the case, together with an indication 
of the m ost important documents and a preliminary draft 
of the decision to be taken for each case considered, shall 
be sent with the invitation. The meeting shall take place 
not less than 14 days after the invitation has been sen t 
The Commission may in exceptional cases shorten that 
period -as appropriate in order to avoid serious harm to 
one or m ore of the undertakings concerned by a concen
tration. ^

6. Thie Advisory Committee shall deliver an opinion 
on the Commission's draft decision, if necessary by taking 
a vote. T h e  Advisory Committee may deliver an opinion 
even if som e members are absent and unrepresented. The 
opinion shall be delivered in writing and appended to the 
draft decision. The Commission shall take the utmost 
account of the opinion delivered by the Committee. It 
shall inform  the Committee of the manner in which its 
opinion has been taken into account

7. T he Advisory Committee may recommend publica
tion of tlhe opinion. The Commission may carry out such 
publication. The decision to publish shall take due 
account of the legitimate interest of undertakings in the 
protection of their business secrets and of the interest of 
the undertakings concerned in such publication’s taking 
place.

Article 20 

Publica tion  o f decisions

1. The Commission shall publish the decisions which 
it takes pursuant to Article 8 (2) to (5) in the Official 
Journal o f the European Communities.

2. The publication shall state the names of the parties 
and the m ain content of the decision; it shall have regard 
to the legitimate interest of undertakings in the protec
tion of tiheir business secrets.

Article 21 

Ju risd ic tio n

1. Subject to review by the Court of Justice, the 
Commission shall have sole jurisdiction to take the deci
sions provided for in this Regulation.

2. No Member State shall apply its national legislation 
on competition to any consideration that has a Commu
nity dimension.

The first subparagraph shall be without prejudice to any 
Member State’s power to carry out any enquiries necessary 
for the application of Article 9 (2) or after referral, 
pursuant to Article 9 (3), first subparagraph, indent (b), or 
(5), to take the measures strictly necessary for the applica
tion of Article 9 (8).

3. Notwithstanding paragraphs 1 and 2, Member States 
may take appropriate measures to protect legitimate inte
rests other than those taken into consideration by this 
Regulation and compatible with the general principles 
and other provisions of Community law.

Public security, plurality of the media and prudential rules 
shall be regarded as legitimate interests within the 
meaning of the first subparagraph.

Any other public interest must be communicated to the 
Commission by the Member State concerned and shall be 
recognized by the Commission after an assessment of its 
compatibility with the general principles and other provi
sions of Community law before the measures referred to 
above may be taken. The Commission shall inform the 
Member State concerned of its decision within one month 
of that communication.

Article 22 

A pplication  of the  R egulation

I
1. This Regulation alone shall apply to concentrations 
as defined in Article 3.

2. Regulations No 17(»), (EEC) No 1017/68 0 ,  (EEC) 
No 4056/86 0  and (EEC) No 3975/87 0  shall not apply 
to concentrations as defined in Article 3.

3. If the Commission finds, at the request of a Member 
State, that a concentration as defined in Article 3 that has 
no Community dimension within the meaning of Article 
1 creates or strengthens a dominant position as a result of 
which effective competition would be significantly 
impeded within the territory of the Member State 
concerned it may; in so far as the concentration affects 
trade between Member States, adopt the decisions 
provided for in Article 8 (2), second subparagraph, (3) and
(4).
4. Articles 2 (1) (a) and (b), 5, 6, 8 and 10 to 20 shall 
apply. The period within which proceedings may be 
initiated pursuant to Article 10 (1) shall begin on the date 
of the receipt of the request from the Member State. The 
request must be made within one month at most of the 
date on which the concentration was made known to the 
Member State or effected. This period shall begin on the 
date of the first of those events.

5. Pursuant to paragraph 3 the Commission shall take 
only the measures strictly necessary to maintain or store 
effective competition within the territory of the Member 
State at the request of which it intervenes.

6. Paragraphs 3 to 5 shall continue to apply until the 
thresholds referred to in Article 1 (2) have been reviewed.

(') OJ No 13, 21. 2. 1962, p. 204/62.
O  OJ No L 175, 23. 7. 1968, p. 1.
O  OJ No L 378, 31. 12. 1986, p. 4.
(«) OJ No L 374, 31. 12. 1987, p. 1.
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Article 23 

Im p le m e n tin g  provisions
/

)mmissiiom shall have the power to adopt imple- 
g provisions concerning the form, content £tnd 
letails cof motifications pursuant to Article 4, time 
pursuamt tto Article 10, and hearings pursuant to

Article 24

R e la tio n s  w ith n o n -m e m b e r co un tries

he Meimber States shall inform the Commission of 
neral difficulties encountered by their undertakings 
oncentrratirans as defined in Article 3 in a non- 
zi counttryr.

litially mott more than one year after the entry into 
)f this Regulation and thereafter periodically the 
ission sshaill draw up a report examining the treat- 
tccordecH to  Community undertakings, in the terms 
d to in paragraphs 3 and 4, as regards concentra- 
n non-imember countries. The Commission shall 

those reports to the Council, together with any 
nendatiion:s.

7henever iit appears to the Commission, either on 
sis of tine reports referred to in paragraph 2 or on

the basis of other information, that a non-member 
country does not grant Community undertakings treat
ment comparable to that granted by the Community to 
undertakings from that non-member country, the 
Commission may submit proposals to the Council for an 
appropriate mandate for negotiation with a view to 
obtaining comparable treatment for Community underta
kings.

4. Measures taken under this Article shall comply with 
the obligations of the Community or of the Member 
States, without prejudice to Article 234 of the Treaty, 
under international agreements, whether bilateral or 
multilateral.

Article 23 

Entry in to , force

1. This Regulation shall enter into force on 21 
September 1990.

2. This Regulation shall not apply to any concentration 
which was the subject of an agreement or announcement 
or where control was acquired within the meaning of 
Article 4{1) before the date of this Regulation’s entry into 
force and it shall not in any circumstances apply to any 
concentration in respect of which proceedings were 
initiated before that date by a Member State’s authority 
with responsibility for competition.

This Regulation shall be binding in its entirety and directly applicable in all Member 
States.

D one at Brussels, 21 December. 1989.

For the Council 

The President 
E. CRESSON



Appendix B

T h e  s o u r c e  of t h e  f o l l o w i n g  m a t e r i a l  is T h e  N e w  T r e a t y  o n  
E u r o p e a n  U n i o n , B e l m o n t  E u r o p e a n  P o l i c y  C e n t r e :  B r u s s e l s ,  1992,
vol 1, 1 9 7 - 8  a n d  voI 2, 7 1 - 2  r e s p e c t i v e l y .
T I T L E  X I I I  - I n d u s t r y  
A r t i c l e  1 3 0
1. T h e  C o m m u n i t y  a n d  t h e  M e m b e r  S t a t e s  s h a l l  e n s u r e  t h a t  t h e  
c o n d i t i o n s  n e c e s s a r y  f o r  t h e  c o m p e t i t i v e n e s s  of t h e  
C o m m u n i t y ’ s i n d u s t r y  e x i s t .

F o r  t h a t  p u r p o s e ,  in a c c o r d a n c e  w i t h  a  s y s t e m  of  o p e n  a n d  
c o m p e t i t i v e  m a r k e t s ,  t h e i r  a c t i o n  s h a l l  b e  a i m e d  a t:

- s p e e d i n g  u p  t h e  a d j u s t m e n t  of i n d u s t r y  to s t r u c t u r a l  
c h a n g e s ;

- e n c o u r a g i n g  a n  e n v i r o n m e n t  f a v o u r a b l e  to  i n i t i a t i v e  a n d  to 
t h e  d e v e l o p m e n t  of u n d e r t a k i n g s  t h r o u g h o u t  t h e  C o m m u n i t y ,  
p a r t i c u l a r l y  s m a l l  a n d  m e d i u m - s i z e d  u n d e r t a k i n g s ;

- e n c o u r a g i n g  a n  e n v i r o n m e n t  f a v o u r a b l e  to  c o - o p e r a t i o n  
b e t w e e n  u n d e r t a k i n g s ;

- f o s t e r i n g  b e t t e r  e x p l o i t a t i o n  of t h e  i n d u s t r i a l  p o t e n t i a l  of 
p o l i c i e s  of i n n o v a t i o n ,  r e s e a r c h  a n d  t e c h n o l o g i c a l
d e v e 1o p m e n t .

2. T h e  M e m b e r  S t a t e s  s h a l l  c o n s u l t  e a c h  o t h e r  in l i a i s o n  w i t h  t h e  
C o m m i s s i o n  a n d ,  w h e r e  n e c e s s a r y ,  s h a l l  c o - o r d i n a t e  t h e i r

a c t i o n .  T h e  C o m m i s s i o n  m a y  t a k e  a n y  u s e f u l  i n i t i a t i v e  to 
p r o m o t e  s u c h  c o - o r d i n a t i o n .
3. T h e  C o m m u n i t y  s h a l l  c o n t r i b u t e  to t h e  a c h i e v e m e n t  of t h e  
o b j e c t i v e s  s e t  o u t  in p a r a g r a p h  1 t h r o u g h  t h e  p o l i c i e s  a n d  
a c t i v i t i e s  it p u r s u e s  u n d e r  o t h e r  p r o v i s i o n s  of t h i s  T r e a t y .
T h e  C o u n c i l ,  a c t i n g  u n a n i m o u s l y  o n  a  p r o p o s a l  f r o m  t h e  
C o m m i s s i o n ,  a f t e r  c o n s u l t i n g  t h e  E u r o p e a n  P a r l i a m e n t  a n d  t h e  
E c o n o m i c  a n d  S o c i a l  C o m m i t t e e ,  m a y  d e c i d e  o n  s p e c i f i c  m e a s u r e s  
in s u p p o r t  of a c t i o n  t a k e n  in t h e  M e m b e r  S t a t e s  to a c h i e v e  t h e  
o b j e c t i v e s  s e t  o u t  in p a r a g r a p h  1.
T h i s  T i t l e  s h a l l  n o t  p r o v i d e  a b a s i s  f o r  t h e  i n t r o d u c t i o n  of a n y  
m e a s u r e  w h i c h  c o u l d  l e a d  to  a d i s t o r t i o n  of c o m p e t  it i on.



I N D U S T R Y  ( A r t i c l e  1 3 0 )
80. L i k e  t h e  n e w  p r o v i s i o n s  o n  c u l t u r e ,  p u b l i c  h e a l t h  a n d  
c o n s u m e r  p r o t e c t i o n ,  t h e  n e w  p r o v i s i o n s ,  c o n t a i n e d  in A r t i c l e
130, o n  i n d u s t r y ,  a r e  a m b i g u o u s .  T h e r e  w a s  s o m e  p r e s s u r e  d u r i n g  
t h e  n e g o t i a t i o n s  o n  t h e  E U  T r e a t y  for  t h e  i n c o r p o r a t i o n  of
p r o v i s i o n s  a m o u n t i n g  to a n  ’ i n d u s t r i a l  p o l i c y ’ . T h i s  is, a s  t h e  
C o m m i s s i o n  h a s  f o u n d  in t h e  p a s t,  a n d  as m a n y  M e m b e r  S t a t e s  h a v e  
c o m e  to r e a l i s e  ( p a r t i c u l a r l y  w h e n  t r y i n g  to f i n d  s o m e t h i n g  f or 
t h e i r  g o v e r n m e n t  d e p a r t m e n t s  r e s p o n s i b l e  f o r  i n d u s t r y  t o do)
s o m e w h a t  e l u s i v e .  J a p a n ’ s M I T I  is t h e  e n v y  of m a n y  c o m p e t i n g
c o u n t r i e s ;  b u t  i t s  r o l e  is l a r g e l y  c o n c e r n e d  w i t h  i n t e r n a t i o n a l  
t r a d e .  T h i s  v e r y  f a c t  h a s  a  b e a r i n g  o n  a n  a m b i g u i t y  in t h e  
i n d u s t r y  p r o v i s i o n s  in A r t i c l e  130; t h a t  is, w h e t h e r  t h e  
" c o n d i t i o n s  n e c e s s a r y  f o r  t h e  c o m p e t i t i v e n e s s  of t h e  C o m m u n i t y ’ s 
i n d u s t r y ” a r e  t h o s e  g o v e r n i n g  c o m p e t i t i v e n e s s  w i t h i n  t h e  
C o m m u n i t y  o r  o u t s i d e  it. A n  i n d u s t r i a l  c o r p o r a t i o n  h o l d i n g  a 
d o m i n a n t  p o s i t i o n  i n t h e  C o m m u n i t y  m a y  b e  a  d o u g h t y  c o m p e t i t o r  
a g a i n s t  s i m i l a r  c o r p o r a t i o n s  in J a p a n  or t h e  U n i t e d  S t a t e s .  T h e  
r u l e s  o n  c o m p e t i t i o n  m a y  a r g u e  in f a v o u r  of  t e m p e r i n g  t h a t  
c o r p o r a t i o n ’ s m a r k e t  p o w e r ;  i n t e r n a t i o n a l  c o m p e t i t i v e n e s s  m a y  
a r g u e  in f a v o u r  of s t r e n g t h e n i n g  it.

T h e  r e c e n t  a g r e e m e n t  b e t w e e n  t h e  C o m m u n i t y  a n d  t h e  U n i t e d  S t a t e s  
i n d i c a t e s  t h a t  i n c r e a s i n g l y  a n t i - t r u s t  p o l i c y  n e e d s  to  b e  v i e w e d  
f r o m  a w o r l d ,  r a t h e r  t h a n  a  r e g i o n a l  v i e w p o i n t .  A l l  f o u r  of t h e  
c r i t e r i a  s e t  o u t  in A r t i c l e  1 3 0 ( 1 )  c o u l d  b e  c a l l e d  in a i d  to 
j u s t i f y  i n t e r v e n t i o n  in i n d u s t r i a l  a f f a i r s ;  a n d  m a n y  C o m m u n i t y  
p o l i t i c i a n s ,  a s  w e l l  a s  s e v e r a l  C o m m i s s i o n e r s ,  m a y  b e  e x p e c t e d  to 
u s e  t h e  r e f e r e n c e  t o  c o m p e t i t i v e n e s s  in s u p p o r t  of i n d u s t r i e s  
f i g h t i n g  f o r  a  p l a c e  in w o r l d  m a r k e t s .  T h e  l a s t  s e n t e n c e  of 
A r t i c l e  1 3 0  e c h o e s  t h e  f i r s t ,  b u t  a l m o s t  c e r t a i n l y  r e f e r s  to 
c o m p e t i t i v e n e s s  w i t h i n  t h e  C o m m u n i t y ;  t h e  r e f e r e n c e  to 
’d i s t o r t i o n s ’ h a s  a  d o m e s t i c ,  r a t h e r  t h a n  a n  i n t e r n a t i o n a l ,  
c o n n o t a t i o n  (s ee , f o r  e x a m p l e ,  A r t i c l e  3 ( g ) ) .  Its i n c l u s i o n  is 
t h e r e f o r e  s a l u t a r y .  B u t  t h e  a r t i c l e  a s  a w h o l e  is a n  u n k n o w n  
q u a l i t y ;  a n d  i t s u t i l i t y  w i l l  h a v e  to b e  j u d g e d  b y  t h e  k i n d  of



m e a s u r e s  i n t r o d u c e d  in a c c o r d a n c e  w i t h  its  p r o v i s i o n s


