THE MERGER LAW AND FOLICY OF THE EUROPEAN COMMUNITY

by Alan Friend

Thesis submitted for the degree of Ph.D.

Research conducted at the University of Glasgow,

Department of Public, International and European Law.

c Alan Friend 19592.




+
- (

+( 0

( 1
##23 4 5.
¢ C- - (
L, &
8 : &( &

2

+)

## $%& %

+ -

( 71()

#H#2.

80

, t)

% (

2






ii

CONTENTS
Page
Title Page i
Contents ii
Summary iii
Table of Cases \
Abbreviations vii

Chapters
1. The Firm, Motivations for Merger, and 1992 1
2. Competition Policy and Merger Policy 42
3. From Antitrust to Pro-Efficiency S1

4. Competition, Concentration, and 1992 - a New

Economic Reality? 130

5. Merger Control in the EC: a History of Merger Policy

under Articles 85 and 86 176
S, Levelling the Playing Field? 233
The Merger Control Regulation 283

Conjectures or Prophecies? Speculations on
the Future Development of Merger Control 354
Bibliography 406

Appendices
A) The Merger Control Regulation (EEC) No 4046/89
B) Article 130 of the Maastricht Treaty.




iid
Summary

The subiect matter of this thesis is the merger law
and policy of the European Community in the context of
the wvital phase of dynamic integration that the EC is
presently undergoing.

Chapter One deals with the large firm, its customary
motivations with regard to merger and the additional
merger pressures imposed upon the firm by dint of the
single market project.

Chapter Two tackles +the theory and practice of
competition and merger policies of western states and the
EC. It also formulates subjective hypotheses to explain
the inconsiétencies and incongruities between ideology
and application.

Chapter Three tests these hypotheses wupon +the
antitrust law and practice of the United States of
America.

Chapter Four wutilises the knowledge gained by dint
of the previous chapters to tackle the fundamental
question of EC merger policy. That is, whether or not
industrial criteria ought to be used alongside
competition tests by the Commission for merger appraisal.

Chapter Five evaluates the pre-Regulation system of
merger control under Articles 85 and 86 EEC

Chapter Six digresses from the path of public law
onto that of private law. It examines the ©problem of the
level playing field with regard to cross-border mergers.

Chapter Seven discusses in detail the formulation of
the Merger Control Regulation with regard to the
fundamental issue of ending the double jeopardy hazard.

Chapter Eight speculates on the future of merger
management. It sets out a best case scenario for the
development of merger control and shows how this is
inexorably linked to the broader guestion of the future

supervision of European industry.
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The law is stated as at 31st December 1981. However,

for the sake of completeness, Article 130 of the

Maastricht Treaty is included by way of appendix.
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1. THE FIRM, MOTIVATIONS FOR MERGER AND 19952z

This chapter 1is concerned to give a view of a largs
western firm, its motivations for merger at any given
time, and the actions of this type of firm under the

exceptional circumstances of a merger wave.'!

The firm

Traditional classical economic theory regarded the

firm as a fixed concept, so that a single theoretical

model sufficed to cover all cases. This model had its
usefulness when the individual entrepreneur/singile

product firm was the norm. Growth in scale, the merger of
corporate organisations and multiproduct conglomerates
have made it increasingly irrelevant. Many attempts have
been mads to produce a theory which more closely
corresponds to modern economic reality. One of these is
that propounded by Galbraith who believes that there is
no such thing as a firm. Rather, there are several kinds
of firms linked only by the factor of their common legal
framework.? An example of classification of firms is
found in the United Kingdom Companies Act 1985 which, for
accounting purposes, separates firms into small, medium
and large.? The firm which is to be the subject of this

text is a large firm.

There is no universally recognised definition of a
large firm. The Companies Act, 1985, defines large firms
as having an aggregate turnover of over £9.6 million,
gross assets over £4.7 million and average weekly
employees over two hundred and fifty.?* A firm that
satisfies two out of the three criteria is classed as a
large firm under the Act. A more pertinent description of

a large firm is any firm that is sizeable enough for its



potential merger activity to come within the scope of
public law merger legislation, either natianal or
supranational. Generally speaking, the public law
appraisal criteria for merger activity take into account
a3 factor not included in the above <¢riteria, that of
market share. The United Kingdom Monopolies and Mergers
Commission, as part of its referral criteria, examines
market share and gross assets. The merged entity must,
"... supply or receive at least one quarter of the goods
or services of a particular description sﬁbplied in the

United Kingdom or a substantial part of it ..."®

While recognising fully that the description is an
arbitrary one, for the purposeé of this text a large
firm is one whose merger activity would come within the
scope of EC national or supranational authorities. it is
worthwhile accepting such an imprecise standard as a
large firm possesses several characteristics, any or all
of which cannot be guaranteed to exist in a firm of

lesser size.

The majority of large firms are run by a management
structure rather than by an individual. Large tends to
imply a wide variety of tasks and responsibilities. In
many cases these tasks will be of a complex nature and
the responsibilities weighty. If so, then no single
individual can have the multiple expertise to take all
necessary decisions.® A further, more prosaic, factor
which militates against an individual running a large
firm is the fact that one person can only perform a given
number of tasks in a given time. An individual 1is
therefore incapable of running a large firm in a proper

manner.

However, the age of the high profile businessperson



is not over. Some people in positions of high
responsibility do contribute more to their firms than
others. To some extent, therefore, the value and
reputation of the firm is correlated with that of the

performance and reputation of a particular person.

Where the large firm is run by a management
structure, rather than an individual, it can be described
as a mature firm. The mature firm is one that has been in
existence long enough for power to have passed from the
individual to a management team. By contrast, the
entrepreneurial firm is one where an individual is in
charge.’” The large entrepreneurial firm is most likely to
be a firm which has experienced rapid growth but still
retains its original management pattern. Invmost, though
not all, cases the individual has a large, or a

controlling, interest in the entrepreneurial firm.

The differences between the two are in their
business aims. The mature firm, as will be shown, tends
to have a different set of Dbusiness aims from the
entrepreneurial firm, which is more «closely relatsed to
the theoretical model of the firm as a profit maximiser.®
As Burningham noted, "... a3 large wmodern corpeoration may
have several objectives rather than the single one of
profit maximisation."? In terms of numbers the mature

firm now dominates the industrial landscape.!®

The aims of the large mature firm these should be
distinguished from the business plan of the firm.!?' The
business plan of the firm is that which is employed to
keep the firm running on a continuing basis. It is
instrumental rather than substantive and can thus be said
to be on & lower level than the aims of the firm.

Further, aims are common to most firms, whilst there are



a3 vast number of permutations possible amongst business

The logical primary aim for the large mature firm
is survival. This aim, while comprehensible as such, is
capable of a more precise definition. The most
fundamental mezaning of survival is the continued
existence of the firm. Both Drucker and Galbraith have

written that this is the predominant aim of the firm.'?

DPonaldson and Lorsch found the long term corporate
survival of the firm to be a goal emphasised by the
leaders of large firms.'® Sloman noted, "Aiming for
profits, sales, salaries, power, etc. will be useless if
the firm does not survive!"** For a large mature firm,
operating in a comparatively stabie market, the

accomplishment of this primary aim is relatively simple.

In general, the majority of large firms do not lose
money.'s [f, therefore, firms are already large, they
need not expend the greater part of their energy in

evolving a strategy for dynamic growth to the point where

they are large enough to affect the market. Instead, they
will tend to follow a more passive course of action. This
will consist of maintenance of the existing size of the

firm coupled with a steady and sustainable rate of
growth. Such objectives may seem contradictory but growth
is, in fact, the best protection against shrinkage.!®
Growth beyond this target, however, is not a primary aim
of the firm and thus will be undertaken only if it can be

dons 3t minimum risk.

A further definition of survival is survival &as an
independent entity. With business becoming ever more
competitive and increasingly being conducted on a global

scale there are very few firms for whom this is not a



real problem. A 1980 MORI! survey of 200 senior managers
drawn at random from a list of the top 1,000 United
Kingdom companies found that more than a third listed
fear of hostile takeover as one of their greatest
concerns. !’ Strategies relating to fine-tuning the
performance of the firm as a defence against potential
(as  opposed to actual) merger bids may thus form a

continuous part of the pilanning of the firm.'?®

It is argued that a secure and consistent rise in
earnings, that is, the constant achievement of an
acceptable or satisfactory level of earnings, coupled
with a progressive rise in the dividend rate is the best
defence against the danger of a potential merger bid.'?
The problem is that, even with this optimum defencs
against potential merger, the attack may still come. If
so, firms may try other defensive measures with regard to
performance. One defence that might seem plausible is to
try to increase profits radically. However, seeking the
maximum possible level of earnings as a defence against
possible merger is not a sound strategy to follow: the
maximisation of revenue may increase the risk of loss.=2°
Any attempt to raise profits appreciably in the short
term may well have as 1its downside an increased

possibility of loss if the strategy fails. As Scherer and

Ross stated, "1f risky decisions turn out badly
stockholders lose their assets and managers their
iobs. 2!

In fact, it may be questioned if any defence based
on trying +to improve the performance of the firm is
worthwhile. If a firm has a poor growth rate with
mediocre profits and low dividends it will almost
certainly attract a bid from another firm. The attraction

may be that bidders feel they could revitalise the ailing

o



firm. Alternatively, they may wish to break up the firm
and sell off its assets. Whatever the intentions of
bidders, the shareholders of the target firm may need

very little persuasion to sell.

The firm with steady growth, rising earnings and
progressive increases in dividends 1is, however, an even
more alluring prize. The large size of the target firm
and its consequent high price is not the deterrent it
once  Was. In all probability, if the predator has the
funds to offer the shareholders an attractive price, in
money, shares, ar &3 combination of both, then the bid
should succeed. In the end the profit motive tends to
outweigh all other considerations for the shareholders.
As Hill Samuel noted, "Even the best prepared defence can
sometimes face overwheiming odds. In the Rowntrees case,
Nestle's chequebook was so large ... there was relatively
little the management could do except attempt to raise

the price.™22

This viewpoint, that there is nothing to be done in
the way of defence against possible merger by way of
altering the performance of the firm, is, however, too
pessimistic. In the majority of cases, the decision the
shareholders have to make about whether or not to sell is
less clearcut. There is still an element of judgement as
regards their decision. In practice this means that the
performance of the firm over the last several years will

be subjected to the closest scrutiny.

Thus, the optimum defensive strategy previously
outlined is worth adhering to. A securs, acceptable or
satisfactory level of earnings coupled with a progressive
rise in the dividend rate will not guarantes the firm

continued independence, but it represents the best

i



practical chance of doing so where there is still an
element of decision in the guestion facing the
shareholders. Further, if there has been any marked

deviation from this paramount defensive position, then
the sharsholders decision will be easier to make and will

probably result in their resolving to sell their shares.

This raises two problems in particular for any firm
which may see merger as a perennial threat. The first is
that the optimum defensive posture is extremely
difficult to achieve and to sustain in practice in a
volatile business environment. Second, it may be that,
for perfectly sound business reasons, a firm wishes to
pursue a different strategy. An example of this second
problem is where a firm wishes to’'enter foreign markets
and embarks on a costly enterprise to establish its
brands there. It may feel that the long term benefits
outweigh any short term profit and dividend deficiencies
Shareholders, particularly institutional shareholders,

may take a more contemporary view.

The firm, of course, has other ambitions. Next in

importance to actual survival is autonomy. This is the
desire of the management to evolve its corporate
strategy free, as far as possible, from all outside

interference. Such interference may come from government,

international organisations such as the EC, financial
institutions that lend the firm money and its own

shareholders.

An acceptable or satisfactory level of earnings is
the hest protection against the interference of financial
institutions and shareholders. The phrase "minimum level
of earnings’ is used by Galbraith to make clear the

separation of this concept from that of profit

~i



maximisation. Economic theory, however, uses the term
'profit satisficing’ which Sloman derfined as ©being,
"Where decision makers in a firm aim for a target level
of profit rather than the absolute maximum level."% A
minimum or target level of earnings signifies earnings
large enough to satisfy the reasonable expectations of
sharehoiders and provide sufficient savings to keep
capital borrowing to as low a level as practicable.
Earnings above this minimum level add little, if

anything, to the protection of autonomy.?z?*

The claim that firms are best served by seeking, and
actually do seek, a minimum level of earnings rather than
profit maximisation does not accord with mainstream
economic theory. There is, nonetheless, a case to be made
for this claim. As Sloman ndted, "The theory of profit
maximisation came under increasing attack during the
1850s and 1960s, when a whole range of new and alternate
theories were developed. The common element of those
theories was the replacement of profit maximisation by
profit constraint.™?® Nor has there been any let up in
the counter-attack until the present day. Scherer and
Ross wrote in 1890, "However, the profit maximisation
assumption has been challenged vigorously on several
fronts. The argumen£, in brief, is that profit
maximisation is at best unappealing and at worst
meaningless to business decision makers operating in an
environment of uncertainty, organisational complexity and-

conflicting goals."2¢

There are, as yet, no definitive data as to the
correctness of either viewpoint. As Scherer and Ross
noted, the evidence, while voluminous, is incocnclusive
and the last word has yet to be uttered on the profit

maximisation controversy.?’ However, the minimum leval



of profit theory does seem to reflect economic fact. If
even the majority of large firms were profit maximisers
there would be little problem in predicting the behaviour
of industry. As this is clearly not the case, then the
actual behaviour of firms must follow a more complex

pattern.

Irrespective of its correctness or otherwise, the
view that the large mature firm is mnot a profit
maximiser has been aired sufficiently often to become
popular public knowledge, in that it is routinely stated
in the press.?®?® |In fact, theory has comsa full circle as
acadsemics are now beginning to take note of ©press
pronouncements on maximising profits. As 3Shliefer and
Vishney stated, "While many academic papers teach us that
shareholder and business pressure will still force
managers to maximise value, the newspapers remind us that

this is not always the case."27

On the basis that the major aims of the firm are
survival followed by autonomy, other ambitions may be

considered.

Growth is a perennial aim of the firm, not only
because it is necessary for survival of the firm, but
also because it is of benefit to the management. Drayton,
Emerson, and Griswold, among others, have noted the
attractions of growth for the management.®?® First, any
contraction of the firm will, in most cases, mean a
contraction of the management,. Second, any growth of
sales will have the positive effect of expanding the
management, resulting in new jobs, promotions. increases
in salaries and more power and responsibility.®! For
these reasons, growth is an important aim of the firm and

the management. Growth can be seen as a continuing



temptation to the manzgement and, therefore, as a
perennially popular option. It will, however, still be
subordinate to the aim of securing a minimum level of

earnings.

Technical innovation and progress is a further goal

of the firm, This aim 1is &also of benefit to the
management. [t is of direct advantage to that part of the
management engagead in technological research and

development but also serves the rest of the management,
in that technical innovation is a major factor in

retaining existing customers and attracting new ones.

Nevertheless, technical innovation, in view of its
relatively high cost and uncertain  success, is
subordinate to the goal of achieving a minimum level of

earnings.

This view is supported by Foster. With regard to
firms heavily dependent on research and development he
stated that, "All the =evidence points in the same
direction: innovation 1is becoming ruinously expensive,
and increasingly difficult for all but the very clever
and the very lucky to sustain."3? Scherer and Ross have
stated that, in the United States, "... the modal R&D
project is more expensive in constant-dollar terms than
its counterpart thirty years ago."®*® Thus, even for firms
in industries such as pharmaceuticals or computers, where
research and development is essential, it is carried out

in an ever increasing spirit of desperation.®*

For firms in industries where research 1is nect an
absolute need, Foster noted that, "Many companies away
from the leading edge of technology have abandoned
research altogether: it’s more macho nowadays, and

usually more commercially rewarding to confine yourself

10



to  development,"®S The commercial aspect of research
was also commented upon by Scherer and Ross who stated
that high risk attached to many individual corporate
research projects.s¢ A survey commissioned by the
Confederation of British Industry in 1991 noted British
industry’s investment in research and development had

fallen markedly since 1988.°%7
The motivations for merger

A necessary preliminary to the examination of
merger motivations is for basic terms to be defined. The
term 'takeover’ has been defined by Weinberg and Blank
as ",.. a transaction or series of transactions whereby a
person (individual, group of individuals or company)
acquires control over the assets of a company, either
directly by becoming the owner of these assets or
indirectly by obtaining control of the management of the
company."3® The word 'takeover®' is not the only word
that describes the act of one firm obtaining control of
another. Some authors prefer the term ’acquisition’
which Chiplin and Wright use and define as, ... an act
of mutual exchange whereby the current owners of a
company accept cash, securities or some combination in
return for their shares in the existing company.™ % A
takeover or acguisition is not necessarily a hostile

act. In fact, the majority of such deals are agreed.

Another term requiring definition 1is ’'merger.’
'Merger’ may have more than one meaning. First, it is, as
Weinberg and Blank wrote, "... an arrangement whereby the
assets of two companies become vested 1in, or under the
control of, one company (which may or may not be one of
the original two companies), which has as its

shareholders all, or substantially all, the shareholders

11



of the two companies."*° Second, the word 'merger' can
also be wused in a dual sense to cover both mergers and
takeovers. In this text the word merger is used in

preference to wusing two words 'merger or takeover,' Thus

'merger,’ unless specifically exempted, will always be
used in 1its dual sense of merger or takesover. The word
'takeover' will only be used to depict an actuai or

theoretical specific instance of takeover.

To describe +the firms involved in merger the words
'predator’ and 'target®' will be used. A predator firm is
the 1initiator of a merger and a target firm is the

object of attention.

All the above definitions have no legal significance
and are given only for explanatory purposes. In
particular, the two definitions of takeover are given as
they complement each other. Weinberg and Blank stressed
the acquisitorial aspects of the +transaction while
Chiplin and Wright added a necessary balance by pointing

out the gains to the owners of the target firm.

A further necessary preliminary is the

classification of merger into specific types.

A horizontal merger takes place where two firms
producing essentially the same product or services join
together. A merger would also be classified as horizontal

here the products or services of the two firms, though

N
dissimilar, compete directly with each other.

A wvertical merger occurs where one of the firms
involved is an actual or potential supplier of goods and
services to the other. In essence, the two firms are both

producing the same services or goods but at different



stages in the supply chain. The end product, which can be
either a good or a service, is dependent on both firms.
The car industry, for example, relies upon distributors
as well as manufacturers, A firm within the supply chain
may move either forwards or Dbackwards. I £ the car
producing firm merged with a component. supplier 1t would
he moving backwards. Conversely, if it merged with a

distributor, the firm would be moving forwards.

A conglomerate merger takes place when two firms not
involved either horizontally or vertically merge. In
practice, however, there is usually some overlap between
the firms. This may relate to factors such as production,
marketing, research and development or technology. As
some form of overlap tends to be the norm, mergers
outwith this norm are distinguished by the specific

title, pure conglomerate mergers.

No list of individual grounds for seeking merger can
be regarded as exhaustive.*! On the basis of such
evidence as exists, however, the following individual
reasons may serve as a core for analysis. Drayton,
Emerson, and Griswold have noted a total of twenty-six
individual reasons for merger:

A. Financial Reasons 1. Exploit an opportunity 2.

Avoid the risk of internal development programs 3.
Use idle capital 4. Take advantage of a tax loss,
i.e., secure one or apply an existing one 6&.
Increase market value of stock 6. Effect more rapid
growth 7. Improve on profit level or trend in
present business 8. Secure a source of capital 8.
Spread the business risk 10. Provide a market for
stock

B. Operating Reasons 1. Improve on volume level or

trend in the present business 2. Dffset seasonal or

L



cyclical fluctuations in the company's present line

3. Satisfy customer’'s demands for additional
services or items 4. Reduce dependence on a single
product 5. Broaden the customer base ©. 0Obtain

business in a new territory 7. Acguire new.customers
and new markets 8. Take advantage of an existing

reputation 8. Obscure the details of the primary

area of activity from competitors through
diversification and the publication of the
consolidated statement 10. Obtain a research and

development group 11. Strengthen the management 12.
Acquire particular products 13. I[Increase utilisation
of present resources-any or all types of resources
which the company has at its disposal, including
physical facilities, individual skills, surplus
funds. Find opportunities to use raw materials whose
source of supply it owns 14. Enhance power and
prestige of the owner, president, or management of
the company 15. Frovide an outlet for frustrated
interests or excess management capacity 16. Add

glamour and greater interest toc the company.*?

Several further reasons given by Weinberg and Blank
can be added to this list, though it may be argued that
these could also be viewed as subcategories under the
'Exploit an opportunity’ heading. They relate to

specific weaknesses of the target company. The target

-
o+
n

company may have under-utilised 1its assets or
directors may be unaware of the ftrue value of the assets.
It may be that the capital structure of the firm is
inefficient. It could be that the firm has pursued a
policy of limited dividend distribution. Finally, it may
be the <case that +the shares are wundervalued on the

stockmarket for no good reason.?®?

I



Another addition to the list should be synergy. This
term is5 much favoured in current business usage. It is

rooted in American business literature. Synergy 1is where

the combination of two firms results in increasad
overall earnings due to cost savings and/or revenue
increases - in effect getting something for nothing. This

is the 2+2=5 equation.**

Motivations for seeking merger interact with the
fundamental aims of the firm. The mature firm is
essentially conservative in its aims. Survival, autonomy,

growth and technical innovation 1in that order are the

aims of the firm. In general, merger could be a vehicle
to help achisve all these ambitions. The fact that so
many specific reasons exist for merger allows the

following observation to be made. The seeking of merger
is a powerful perennial instrumental aim of the firm.

This is5 so regardless of business trends.

Merger can also be analysed as to whethsr or not it
fits in with the business plan of the firm. It may be
that a2 merger is contemplated in that it is seen as being
clearly related to the ongoing strategy of the firm. The
firm normally operates by having some form of business
plan. In this context merger may be considered because it
is one option that will achieve an aim within this plan.
For example, the firm may wish to expand abroad. Here
merger would certainly be considsred as a possible means

of doing so.

However, there may arise occasions when the firm
becomes involved in an opportunist merger. The chance may
arise to purchase a firm at a relatively cheap price.
Even though a merger had not been foreseen as a necessary

part of the ongoing business plan, the firm may grasp the

Joete



cpportunity to merze, in the hope of improving its
business generally, or of making a quick profit by

selling off the newly acquired assets.

Merger may also take place solely because the
management, or individuals within the management at
executive level, wish to merge for purely personal
reasons such as empire building. Scherer and Ross noted
that most managers derived considerable satisfaction from
achieving personal prestige and power. Both tend to be
correlated more closely with the size of the firm rather

than with its profitability.*?

The enumeration of specific reasons for merger 1is
insufficient to deal fully with the topic of the
motivations for merger. In fact, the profusion of reasons
unearthed tends to obscure, rather than to clarify, the
motivations for merger in that numerous reasons tend to
be behind any given merger. An attempt to bring a sense
cf order and/or clarity to the reasons for seeking merger
can be made by going beyond the specific grounds and
finding the general principles behind them. Two general
principles underlying the seeking of merger are, either
individually or collectively, at the root of most

mergers. These are saving time and easiest option.*®

The predator firm may save time by acquiring good
management, which is a valuable resource.*®’ Management is
a specific asset of the target firm and may constitute
the primary reason for merger. A competent, experienced
management team available off the shelf, so to speak, may
well be a more attractive alternative than creating a
team by headhunting or training a group of individuals.,
In buying management, therefore, the firm 1is actually

buying time.



I f a firm wishes to enter a different geographic
market it may have to adapt its current product to the
needs of the target market or indeed <create a new
product. Even where its standard product is thought to be
acceptablie to the target market, this leaves the still
formidable task of setting up distribution and
organising an advertising campaign. Again, merger with a
firm possessing brandnames established in the target

market will save ftime.

In most instances of merger the predator company 1is
gaining nothing unigue in any or all of the various
resources acquired which collectively constitute the
target company. Instead, the predator firm is buying

time, a unigue asset in itself.

In any business, when a decision is made, the final
course of action will have been only one of a range of
options considered. 'Easiest option’ is meant to convey
that the course of action chosen was seen as the
simplest way to accomplish the given aim. In many cases
it will have been merger that represented the easiest
option. This is not to say, however, that such an action

was necessarily the best choice.

There is a wealth of studies on the qguestion of
whether or not mergers are successful.*® The studies come
from several states, both European and non-Eurcopean, use
different methods of research and span a wide time

period. Generally speaking, the studies utilised one of

the three basic methods of assessing post merger
performance: accounting rates of return, real cost per
unit ocutput, change iIn share prices. No one method,

however, is free from flaws.



With regard to accounting rates of return,

profitability can increase due to a reduction in real

9]
Q)
m
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& Or & riscse in prices relative to costs. Whilst it

cannot be said that accounting data analysis is actually
discredited, several academics have shown that, whatever
me thod is wused with regard to determining accounting
rates of return, serinus problems present themselves.?*?
Real cost per unit of output seeks to analyse whether
such costs fall due to merger. It is subject to much the
same criticisms as accounting rates of return.®® Finally,
the effect of mergers on the stock market share price is
aiso used to examine the effects of merger. This
technigue, however, as Scherer and Ross have shown, is
also not immune from <criticism.S! They noted, for
example, that "No ons denies that the stock market makes
mistakes about future values."®? The great majority of
studies using sitock market share price ara, to date,

American.%s

Whilst the methodology of research in general, and
many points of detail regarding any individual study, are
open to dispute, there exists é surprising consensus of
opinion on the malor point at issue. In general, merger

does not make firms more successful.®?

Mergers fail for many reasons, both in the sense of
pertorming below expectation and also in the sense of
reduced performance.®® Human error, however, 1is one major
cause of merger failure. In many instances the
management fails to integrate the firms properly and thus
causes the actual failure of a theoretically sound
merger.?° It may also be that the merger was
intrinsically unsound. This occurs, in the main, due to

inadequate pre-merger preparation and incorrect
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evaluation of the consequences of the merger by the

participants.®?

If a frequent reason for merger failure is human
error then merger is likely to retain its popularity.
The individual firm will tend to have faith in itself to
dogal with all aspects of merger. Thus, the firm will
probably be confident in its ability to carry through
successfully the integration process. The management will
also tend to believe in its own capabilities with regard

to adequate preparation and evaluation.

Further arguments as to merger popularity take into
consideration factors other than the profitability of
the firm. If the firm, as was suggested previously, 1is
not simply a profit maximiser, +then it could possess
motives for merger other than, or in addition to,
increased profitability. If it believes these aims can be
fulfilled by merger, then the firm will probably continue

to view merger as an attractive option.

Finally, as regards merger, there exists a prevalent
fallacy that elimination of competition 1is a primary
reason for merger. The elimination of a competitor,
however, even a major competitor, does not necessarily
result in a lessening of competition 1in the market.
Contestable market theory holds that intense competition
may be maintained among a few, or even between two, major
competitors.®® Further, whether or not a competitor has
been eliminated, a firﬁ still faces potential competition

from other firms that may be contemplating entry into the

market. In addition, the firm is also under pressure from-

large customers, a situation Galbraith has termed

'countervailing power.’S?
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Generally speaking, then, no single motive for
merger predominates. However, in the presence of powerful
external events both the range of alternative options‘to
merger may decrease and some reasons for seeking to merge
increase in strength.®° Merger may becohe an urgent
practical necessity rather than one possible option
within a strategic business plan. If so, it may be
possible that actual mergers. will conform to a

theoretically predicted pattern of motivation.

This situation is being brought about in Europe with

the so called 1992 project.
1982

For world industry 1992, or the project to create a
single European market, is endowing the subject of
mergers with an especial importance.®! In general, 1992
can be seen as a catalyst for industry that is causing it
to wundergo a major re-evaluation of present merger
policy. In fact, coupled with global trends, the actions
of the EC in initiating and carrying out the single
European narket project have provoked a merger wave.
Elland stated that, "Between June 1888 and June 1988 the
EC monitored an all-time high level of 1122 mergers,
joint ventures and acquisitions. This increase ... is
attributed by the EC to restructuring in anticipation of

the single market."¢?

It is also expected generally that this trend will
continue. Lloyds Bank stated, "We are witnessing the
beginnings of a large amount of restructuring by merger
of Europsan industry ... The number of mergers and joint
ventures in Europe is likely to grow rapidly in the early

1990s."¢* A study by Booz Allen also suggested that the
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growing trend in European cross-border mergers was

likely to continue over the course of the decade.®*®

1992 is meant to increase competition among EC
firms. This is a conscious policy of the Commission. The
single European market project is also —planned as a
response to ever-increasing competition from firms
outwith the EC, principally from the United States, Japan
and the emerging Far East states. Merger 1is a likely
strategy for EC firms to use to try to protect or regain
their market share against any heightened threat from
both EC and non-EC firms. Such a strategy can be related
both to the business plan of the firm and also to its

fundamental aims.

in particular, the objective of effecting rapid
growth has been strengthened within the context of the
business plan. The strategy of starting, o; speedily
increasing, corporate activity and growth within the EC,
is a primary method of reacting to 1992 and global
economic forces. In many instances +these factors have
resulted in an expansion of the ‘market. In turn, =

consequent expansion of the firm is necessitated.®®

This strategy of growth can also be related to the
fundamental aims of the firm in that it is a method of
attempting to realise the aim of survival in the long
term. While 1992 1is creating opportunities for dynamic
expansion for some firms, it is suggested that, in the
majority of cases merger is being wundertaken as a

defensive reaction to actual and potential competition.®®

Growth is also being employed in some instances
purely as a defensive ploy against wunwelcome attention

from predators. Here the aim is that of survival in the



short term. Every predator must have a target. As a
result of 1992 almost every EC firm must consider the
threat to them to have increased appreciably. As de
Jonquieres noted, "Several mergers and alliances have
also been made primarily for defensive reasons. This has
been particularly true in financial services, where
madium sized banks in & number of European countries have
got together for fear that they would otherwise be taken
over."¢? As the aborted seven billion pound bid for GEC
demonstrated, even the largest EC firm may become a

potential target for EC and/or non-EC firms.®®

The single European market project also providss
merger motivation for non-EC firms. 1992 is meant by the
Commission to increase the competitiveness of European
industry, both in European and in world markets. If 1892
achieQes this aim, then non-member states’ firms will
lose some of their share of present markets and face
greater competition in new markets, both in the Community
and the world. These non-EC firms will obviously react in
some manner to negate this danger. Their counter actions
may well involve merger with Community firms. Jn
particular, firms from Sweden, the United States and

Japan are beginning to pursue this strategy.®”?

1992, however, ought not to be seen as the
predominant or sole cause of the present merger wave.
Many industries are undergoing. a process of
rationalisation as a result of ever increasing global
competition. This 1is happening on a global scale. The

pattern seems to be one of increasing concentration to

the point where, if the process is sustained, there could

be only a few major firms in particular industries. 1992

is speeding up this process for some.’®



Not all types of merger can be expected to increase
as a result of 1992, In fact, the project to create the
single European market may force firms to eschew future
conglomerate mergers and break up existing conglomerates
in order to concentrate, by dint of horizontal mergers,

on the core part of the business.

Hill Samuel, commenting on the British scene, argue
that the recession of the early 80s coupled with
increasing competition from all sides, both European and
non-European, has forced the management of a firm to
concentrate on what it knows best. In consequence, the
experimentation with conglomeracy, which was in vogue in
the more relaxed competitive environment of the 60s
became increasingly regarded as an expensive luxury by

British firms in the competitive 80s.,7!?

This 1is mirrored elsewhere. The Economist noted
that, "The fashion in the 1960s was for diversification
.+. These often proved just over-expensive businesses ...
There are still mavericks today (like Daimler Benz) that
are still diversifying, but the new fashion is to try to
be 'global’ - to be big in a few things in all the
world’s markets."’”?2 A major aspect of this strategic plan
is to build on strength by looking to expand the core
part of the business. This can mean looking for
opportunities abroad, as well as in the home state. Hill
Samuel noted that "Companies that opt for a focused
strategy can find themselves drawn towards expansion
abroad, particularly the nearby markets of +the EC."73 |f
so, then the strategic plan of building on strength ought

to produce a large number of horizontal mergers.

A further bout of horizontal merger activity may

well arise from the ambition of firms to achieve
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economies of scale. For any firm that fears merger or
increased competition, attempting to achieve economies of
scale by way of merger is a feasible strategy. As yet,
merger activity in order to produce economies of scale is
only in its formative stages throughout the Community,
but it is expected to increase markedly. The scope for
such actions is considerable in many industries. While
this should also produce vertical mergers, Hill Samuel
have noted, "More typically, economies of scale can be
achieved through horizontal mergers, which are the

classic form of industrial rationalisation.™?*

The preponderance of these horizontal mergers is
most likely to be within the EC. For many EC firms their
fiercest competitors in the market are not their fellow
Europeans but firms based in the USA and the Far East.
To counter this intensifying global competition,
focussing on Europe as the home market may be the most

viable strategy.?’"

Vertical mergers, however, can also be expected to
increase. Davis has argued that, in particular,
cross-border mergers within the Community lend themselves
to vertical integration. He stated, "The typical synergy
that can be expected from a continental merger, then, is
not so much related to ... achieving scale economies, but
to matching a firm with a good product in one market with
a2 company that has good distribution skills in

another."7¢

There are, of course, alternatives to merger, such

as development of greenfield sites, joint wventures, .

trading relationships and the like. All of these,
however, have their problems and costs and the merger may

well remain the remain the chosen option in the majority
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of cases. This vieaw is acknowladged by wvarious
businesspeople and commentators. Both managers and
analysts regard merger as the preferred tactic. Rosen, of
the American investment banking firm, Wasserstsin
Perella, wrote, "Takeovers are gaining ground because
people realise that they can build world class companies
out of small ones much moré rapidly than through internal
growth."?7 Further, Parkes and Wood noted that, '

"Recent experience has shown that managers believe
takeovers is the surest - and certainly the spessdiest-

way into the new global marketplace."’®

Given the above circumstances, mergers may still be
subsumed under the general principles of saving time and
easiest option. In fact, in the pressent merger wave the
general principles become more transparent than under
'normal' circumstances. Global +trends and 1992 seem to
have increased the tempo of competition within markets
necessitating an equally swift reaction from firms.
Further, among all the possible alternatives open to a
firms there seems to be no course of action that presents

an easier option than that of merger.

Not all the potential effects of a merger wave are

to be welcomed.

Where firms are, or will be, merging due to emotive

reasons a sizeable proportion of these mergers might
fail, resulting in &a weakening of some sectors of
.European industry. Global economic trends and the 1992
project have resulted in a dynamic business climate in
which important decisions may be taken in haste. Davis
warned that motives for merger had to be evaluated
carefully. He wrote, "While it 1is tempting to find a

partner 'before all the pretty girls are taken’ those who
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rush on to the dance floor too quickly risk walking away

with the wrong sweetheart."’”?

A Financial Times article put +the point more
sharply. The Lex Column was headlined, "Fear and Greed in
Europe."” It spoke of +the pace of corporate activity
being set largely by fear of the competition promised by
the advent of the single market and warned that British
business, among others, was, "o, storing up takeovers to

regret,.m®°

The greater volume of mergers and, in particular,
contested mergers, may result in merger battles becoming
more acrimonious, with less attention being paid to the
spirit, and possibly the substance, of the relevant
rules. Zagorin noted that the availability of cash
coupled with the need to merge due +to 1882, "... is
driving up demand for acquisition targets and making
takeover struggles rougher than ever."®! It may even be
that this approach is becoming so well accepted as to
amount to a normative view as to how merger actions ought

to be conducted.

A further consequence of increased merger activity
could be a worsening in relations among industrialists
and firms. In reality, industry in general is but a
convenient collective term for numerous specific
industries. Despite the size of many of these individual
industries, they can be likened to closed communities in
which almost all of the community notables know each
other. Merger, unless freely agreed between both parties,
is, at the best of times, an acrimonious affair. 1992 and
the merger wave it has set in motion could worsen
relationships appreciably among industrialists and

firms.
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The merger wave means that defences to merger bids
assume more importance. This situation 1is to be
distinguished from that where merger is seen as a
perennial threat that requires a strategic defence, that
of regulation of company performance. Now merger is seen
as an actual, rather than a potential threat, and thus
the type of defence required is no longer strategic but
tactical, strategic defence is insufficient to deter a
merger bid. It may well be a crucial factor, however, in
determining whether or not +the bid 1is accepted or
rejected by shareholders. Nonetheless, the target firm
will now also employ tactics to fight the bid more

directly.®?

As more and more unwelcome merger bids are made new
tactical defensive strategies are being evolved.®3® These
are mainly of American origin and carry exotic names such
as 'golden parachute,’ and *Suicide Pill,’ among others.
Chiplin and Wright noted that, "These devices have been
given the generic name of 'Fake-0Outs’ which covers all
classes of market mechanisms that allow management with
little or no ownership interest to fend off unwanted
suitors."®* The actual purpose of any and of all these
US style defences is twofold. Their aims are to make the
firm an unattractive prospect for potential suitors or to
fend off an actual merger bid. The developing merger
situation in Europe may see a greater wuse of such

defensive tactics.®S

As the merger boom wunfolds, the share values of
target firms will probably rise. This situation is rife
for speculation by potential investors in financial
markets. The chance to make relatively guick profits from

acquiring and disposing of shares should, and indeed



already has, attracted those individuals and firms known
as corporate raiders. As Zagorin somewhat graphically
wrote, "The proliferation of hostile bids by Europeans

has attracted marauders to the feeding frenzy."%¢

A possible consequence of the proliferation of
mergers could be an increase of insider trading. This
occurs where those who are in privileged possession of
information make use of such knowledge to deal in sharses
that may soon experience a sharp rise due to a coming
merger bid.®? The gathering momentum of the rush to
acquire firms allows the speculation that an increase in
insider trading 1is a probability rather than a
possibility. However, the Community has acted to
minimise such a prospect, in that it has adopted a

directive on insider trading.®®

Conclusions. Due to global trends coupled with 1892

almost all EC firms, irrespective of size, will be forced
to give due consideration to merger, both as initiator
and target.®” In effect, a large number of Community
firms will be put in the position of being both predétor
and prey in this new merger Jjungle. Such an invidious
situation may require the formulation of a more complex,
comprehensive, and possibly more flexible, plan of action
than the firm follows at present, in order to ensure its

continued survival.
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2. COMPETITION POLICY AND MERGER POLICY
Competition Policy

In general, the western democratic mnations, the
capitalist democracies, have tended to choose a policy of
competition in order +to achieve certain goals.! These
goals are well summarised by the Organisation for
Economic Co-operation and Development, which has stated:

Competition policy has as its central economic goal

the preservation and promotion of +the competitive

process, a process which encourages efficiency in
the production and allocation of goods and services,
and over time, through its effects on innovation and
adjustment to technological change, a dynamic
process of sustained economic growth. In conditions
of effective competition, rivals have equal
6pportunities to compete for business on the basis
and quality of their outputs, and resource
deployment follows market success in meeting

consumers' demand at the lowest possible cost.?

Despite the wording of the statement, competition
policy 1is not meant to be a goal in itself. It is
instead, as Stigler has noted, a means of organising
economic activity in order to achieve certain goals.®
However, the various goals given above can be subsumed
under the single heading of economic efficiency. The
Organisation for Economic Co-operation and Development
stated that "... economic efficiency as a result of
competitive market structures can be seen as a central
objective of competition policy, ..."* Waterson has noted
that efficiency is seen as the prime goal to aim for. He
wrote, "The great claim for perfect competition is that

it leads to efficiency."® Economic efficiency is here



taken to mean the best balance of allocative and

productive efficiency.®*

Many theories of competition exist and attract
varying degrees of support both from economists and
politicians. However, perfect competition and workable
competition are the major models in that they form the
theoretical base of competition policy in the majority of

western capitalist states.

The theoretical model of perfect competition
regquires the following assumptions - numerous
participants each possessing a small share of the market,

homogeneity and divisibility of product, freedom of
entry and exit for firms to and from the market and

perfect information for all.?

The benefits cléimed for perfect competition are
numerous. Neither the firm nor the consumer, as
individuals, have any power over the market. Nor are
collusive agreements by firms or individuals sufficiently
strong so as to affect the price set by the market. If
the assumption 1is also made that firms are profit
maximisers then they will obey +the commands of the
market.® This will mean that the actions of the firm will
correspond precisely with the needs of society. The
market, an impersonal force, can be relied wupon
absolutely to recognise and respond to the changing needs
of society. In essence, perfect competition represents
the triumph of the individual over organised power

groups.

The conditions required for the theoretical model
are never actually met in practice. The benefits claimed

by the model, however, continue to appeal, and attempts

P
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have been made to formulate a more realistic model of
workable competition, which was capable of being imposed
on the real world., These generated a great deal of
literature, a major review of which was carried out by
Sosnic in the late fifties. Later writers such as Scherer
and Ross noted that no major developments in the theory

had taken place since.”?

As Scherer and Ross point out, the nub of the
problem with the theory of workable competition concerns
the criteria by which it may be judged.,!® That is, the
criteria allowing one to pronounce whether or not, in
practice, workable competition actually works. Several

difficulties are associated with these criteria.

The first such dilemma concerns the choice of a list
of minimal assessment criteria. Even this basic starting
point for analysis is the subject of dispute among
economists. The work of Scherer and Ross illustrates this
problem for, in producing a list of minimal criteria,
they employed the criteria most frequently chosen by
diverse authors.!! This fact indicates that there is, as

yet, no fixed number of minimal criteria.

The second difficulty concerns problems within the
list of such generally agreed criteria as there are.
Scherer and Ross believed that the list contained several
flaws.!? As the +theory of workable competition is of
importance to EC competition policy the list compiled by
Scherer and Ross is given here.!? It makes wuse of the
classification system employed by Sosnick: structure,
conduct and performance.

Structural criteria: The number of traders should be

at least as large as scale economies permit. There

should be no artificial inhibitions on mobility and
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entry. There should be moderate and price sensitive

quality differentials in the products offered.

Conduct criteria: Some uncertainty should exist in
the minds of rivals as to whether price initiatives
will be followed. Firms should strive to achieve
their goals independsntly, without collusion.
There should be no unfair exclusionary, predatory or
coercive tactics. Inefficient suppliers and
customers should not be shielded permanently.
Sales promotion should be informative, or at least
not be misleading. There should be no persistent,

harmful price discrimination.

Performance criteria: Firms’ production and
distribution operations should be efficient and not
wasteful of resources. Output level and product
quality (i.e., variety, durability, safety,
reliability, and so forth) should be responsive to
consumer demands. Profits should be at levels just
sufficient to reward investment, efficiency and
innovation. Prices should encourage rational
choice, guide markets towards equilibrium, and not
intensify cyclical instability. Opportunities for
introducing technically superior new products

and processes should be exploited. Promotional
expenses should not be excessive. Success should

accrue to sellers who best serve consumer wants.!*

The immediate difficulty is that the first two items
on the list are little more than a restatement, in less
absolute terms, of the requisites of perfect
competition.!® This further complicates the first problem

of identifying minimal criteria.
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Furthermcre, many of the c¢riteria may be flawed
since they are, to a large degree, imprecise. Scherer and
Ross noted the following examples: How price sensitive
must quality differentials be? When are promotional
expenses excessive? When does price discrimination become
persistent? In fact, the entire list was riddled with
such subjective evaluations, making both the deviant
performance and the desired performance difficult to

measure,!®

The third and most fundamental difficulty with the
concept of workable competition is how it can be properly
evaluated if, as tends to be the norm, not all criteria
are met. It does not appear to be possible to evaluate
workable competition properly since there is no objective
mode for doing so. Subjective value judgments must play
some part in the process. Aspects of performance, for
example, may have to be evaluated against eiements of
structure. This 1is the sticking point of the theory of
workable competition. As Stigler wrote, "Two competent
persons who study a particular industry can disagree on
its workable competitiveness, and there exists no
analytical basis for eliminating the disagreement."!'”’
Perhaps the flawed and wuncertain state of workable
competition theory was best summed up by Stigler when he
wrote that the literature on workable competition, "...

was not an ornament to the science of economics.™!'®

Perfect competition and workable competition do not
constitute +the entire contribution of economics to
competition theory. Other theories also have legitimate
claims to attention. A brief survey of a number of these
is now given so that a more complete picture of the state
of competition theory per se, and its claim to validity

as regards the real world, can emerge.



The origins of the Austrian School of Economics can
be traced back to 'The Principles of Economics,’ by
Menger, published in 1871.!°? Menger attempted to show
that it was possible for economics to be both truly
theoretical or exact and also subjectivist. His book
provoked many further views, some supportive but most of
a derogatory nature, The name, 'The Austrian School’
actually came into being as a term of derision used by
those who opposed Menger’'s views, principally the German

Historical School.?°

The Austrian School is not of historical importance
only. After a period of decline, Austrianism gradually
regained its vigour and is now an active and flourishing
theory of competition.?? The basic position of the
present day Austrian School can be summarised as follows.
Competition is never perfect. The plans and expectations
of the participants in the market are never 1in harmony.

Unlike perfect competition where competition is viewed as

a state, Austrianism sees competition as a dynamic
process constantly evolving towards an ideal state.
Further, market competition is held to confer real

benefits which a centrally planned economy cannot match.

The Harvard theory was conceived during the 1830s
and further developed in the 1950s. It can be summarised
as the structure-conduct-performance paradigm.?< As
Vickers wrote, "This approach regards market structure
(the number and sizes of firms in the industry, entry
barriers, etc.), as determining the conduct of the firms
(their policies regarding price, advertising, capacity,
innovation ete), which in turn determines the performance
of the industry (its allocative efficiency and

technological progress, for example)."23



The Chicago School uses price theory as 1its
principal analytical tool in the study of industrial
economics. It tends towards a far stronger belief in the
efficacy of the operation of market forces than does
Harvard. Equally, Chicago considers that there is far
less need for government intervention in the market than
its Harvard counterpart and, indeed, guestions the whole
concept of the desirability of government intervention.??
It assoerts that government policy itself is a major
source of restriction on free competition. The views of
Chicago are conceptually similar to the emphasis of
Austrianism upon dynamic competition by innovation and

the threat of new entry.

The term, 'Contestable Market’ was coined to
describe the invention by Robert D. Willig of a new type
of idealised economic market.?® The perfectly contestable
market has no entry barriers, thus making entry both
easy and costless. The only deterrent to entry is where
market prices are set at a level that makes entry
unprofitable. The difference between the idealised market
as envisaged by Willig and the standard concept of an
idealised market, the perfectly competitive market, is
that the perfectly contestable market may consist of only
a few firms. A perfectly contestable market can function
under oligopoly, duopoly or even monopoly. The standard
market model has always assumed that a large number of

firms inhabit the market.

Within the perfectly competitive market, it has
always been assumed that firms are aware that their
production decisions cannot affect the market price. By
contrast, the inhabitants of the perfectly contestable

market and also potential entrants have, and realise thsy
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have, power over prices. If they sell more than is
demanded by consumers at the given price a fall in ths
market price will result. The contestable market,
therefore, need not be populated by a large number of
firms and indeed will still function even wunder a

situation of monopoly.

The theory of contestable markets, however, is just
that, a theory. As Utton noted, "Baumol and his
colleagues are at pains to emphasise that the purely
formal result rests, as in all theories, on the initial
assumptions. The world no more consists of perfectly
contestable markets than perfectly competitive ones.m"2¢
He also stated that, as with all new theoretical
developments, time was needed for the full implications
to be worked out. Further the theory, as it stands, has
attracted criticism.2?7 This is not to decry, however,
either the plausibility of +the +theory of contestable
markets or its practical application in specific areas of
competition policy. Utton believed that it was an
exciting development and concluded, "Although still very
recent and, to an extent, controversial, it has already
had a direct bearing on deregulation policy in the US and

is likely to be of increasing importance in Europe."?8®

It is not suggested that any or all of the above
theories 1is incorrect. None, however, has as vyet
established its absoclute validity. If so, then economic
theory cannot, at present, claim to show how best to
achieve the goal of economic efficiency by the use of a
policy of competition. However, if economic theory does
not provide a fully reliable guide for the achievement of
economic efficiency in the form of a viable competition
theory, why then is competition policy predominantly the

chosen tool of the western democratic capitalistic
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nations? This 1is the fundamental question with regard to
competition policy. An answer can be found by a
reappraisal of +the basic aim, economic efficiency, the
means to that aim, competition policy, and the

interrelationship between the two.

The aim is, as stated, economic efficiency. This
economic aim is not, however, the primary aim of western
society, which is, instead, the continuing survival of
its democratic capitalist way of life. The preservation
of the present political system 1is, and is likely to
remain, the fundamental goal. All other aims, including
the one wunder discussion, are subordinate. The goal can
thus be reassessed and reclassified as the achievement of
economic efficiency 1in a manner which does not threaten
the stability of the political system or such other

values as it espouses.

Although it may seem debatable that politics comes
before an aim that is, on occasion, used as a synonym for
consumer welfare, this notion has its adherents.2? Swann,
for example, when discussing the optimum allocation of
resources stated, "We should, however, be under no
illusion that the attainment of such an optimum has ever
been a foremost consideration in the mind of practical
politicians."®*® If so, then mnew light 1is <cast on the
fundamental question of why & policy of competition was
chosen to achieve consumer welfare in the west. The
answer is that it most closely corresponds to the
democratic idea or ideal of how it ought to be done.3?
Competition policy is considered both as thse politically
correct way to achieve the stated goal and as the way of

doing so which will best protect the political system.

This means that the choice is an instrumental rather
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than a substantive one. [t could be argued that society
should, rather, pursue the policy most conducive to
economic efficiency irrespective of other considerations.
Even, however, if there were an objectively correct
system, universally recognised as such, by which to
achieve optimum efficiency, it is doubtful whether all
states, regardless of political ideology, would choose to
employ it. As such a system does not exist this is not an
appropriate point to pursue, It can be demonstrated,
however, that society does indeed make deliberate
instrumental judgments. The pertinent question is whether
states do choose the system they believe is the one best
suited to achieving optimum economic efficiency and how

far this is one of sustaining competition.

All societies are faced with the basic problem of
finite economic resources. As Sloman noted, "They differ
considerably, however, in the way +they tackle the
problem. One important difference between societies is in
the degree of government control of the economy."™3®?
Economists wuse the examples of the free-market economy
and the planned or command economy to illustrate thié
difference. The free-market economy has no government
intervention at all while the planned or command economy

has all the economic decisions taken by the government.

Neither example exists in reality. Their function is
to act as opposite ends of a spectrum of behaviour of
states and to put such behaviour into perspective. In
fact, all states operate through some form of mixed
economy where economic decisions are made'partly by the
government and partly through the market.®® As to the
free market economy, Utton noted that, "It is possible to
argue that practically all industries in modern economies

are regulated to some extent."3*
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Diagrams employed by Sloman and by Begg, Fisher and
Dornbush respectively, classifying economic systems in
the 1990s, show that the major state closest to the
free-market end of the spectrum is the United States,
wﬂich is generally regarded as the epitome of +the
capitalist democracy.3®?® Sloman’s diagram also reveals
that, until recently, the strategy chosen by the east
Europeans had placed them close to that end of the
spectrum representing the totally planned economy. They
had made this choice because, like the west, they
believed 1t to be the way of doing things that most
closely corresponded to their political ideals of the

timeg.%¢

Recent events in eastern Europe might seem +to
indicate that relatively little government intervention
in the economy has, after all, been shown to be the
economically correct system.®?” However, this would be a
supérficial conclusion to reach. Plender, commenting on
the happenings in eastern Europe, warned that it was only
the scale of eastern policy failure that served to put
western policy 1in a good light and that "... by any less
dismal yardstick the economic policy failures in the west

have been substantial."3®

It could be argued that competition, for all its
flaws, is, nonetheless, the best available system.
However, an alternative policy to competition is being

practised by a major trading nation outwith the western
hemisphere. The Japanese employ neither a minimal
economic intervention policy nor a system of rigid state
control but a strategy of industrial policy. Moreover,
Japan is a state that is enjoying conspicuous industrial

success.,3"?



van Wolferen believed that it is a fiction for Japan
to be <classed as a capitalist free-market economy.
Equally, he held that it could not be categorised as a
centrally controlled Soviet-type economy. He wrote, "The
Japanesse, Korean and Taiwanese experiences have shown
that a third category of political economy can 8xist,
beside the western and communist types. US political
scientist, Chalmers Johnson, has isolated this category
of industrial nations and labelled it 'capitalist
development states’."%?® Further, Nester wrote, "Japan's
success rests on rejection of both communist-style state
ownership of the economy and the neoclassical belief that
frese markets and minimal state interference are the

answer, "4?

Other and subsidiary reasons can also bse found for
the choice of competition policy by western democratic
states. As yet, economics has failed to provide a theory
of competition that would guarantee optimum economic
efficiency. Nonetheless, even if economic theory has not
provided the definitive answer, this does not mean that
states should leave the allocation of goods and services
totally unregulated. Further, economics has not provided
conclusive evidence of the superiority of any other
method of achieving this optimum. This implies that any
choice of policy must be instrumental. Even the most
objective choice to be made could only take the form of
the statement: we believe we have chosen the policy best
suited +to achieve economic efficiency. If so, it is
allowable for a society to be overtly instrumental and
choose a system that accords with its political mode of

life.

When speaking of 'the failure of economics’ what is



meant is +the failure of economics to deliver a fully
worked out theory that has the validity of a natural
science theory. While economics has claims to be a branch
of positive science, expectations of it with regard to
the problem wunder discussion may be too high.*? Thus, we
may be justified in accepting a theory of competition on
the understanding that, despite what some economists may
claim, it is a highly developed but still unfinished
product. That 1is, competition does seem to be a good
method for achieving the end, even though our
understanding of its workings lacks precision. For
example, questions such as how much competition is needed
to achieve optimum economic performance continue to
confound the theorists.*® Perhaps Adam Smith was right

after all not to have defined competition too rigidly.

Apart from the fundamental political advantages of
competition policy cited previously, the individual
political benefits expounded by perfect competition

thebry are sufficiently desirable that the theory is

still worth adopting, if they can be obtained even in

part. As Scherer and Ross stated, "... when all is said
and done, they (the political arguments for competition)
and not the economists’ abstruse models have tipped the

balance of social consensus toward competition.,"**

Having chosen a policy of competition the state will
exercise constant supervision over it, monitoring and
fine-tuning the process by means of legislation and/or
administrative action.*s It might appear that such
monitoring and fine-tuning 1is necessary only to ensure
effective competition, which has been defined by Shepherd
as 1involving, "o a striving among comparable rivals,
who exert a mutual pressure so strong that all

competitors must apply maximum efforts. None of them is
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able to raise price above costs by very much, or to
remove rivals except by superior efficiency.™*® Thus,

effective competition 1is <closely equated with maximum

efficiency. In other words, supervision 1s being
exercised for purely economic motives,. Such an
understanding does not, however, fully explain the

activities of the state with reference to overseeing

competition policy.

In fact, the monitoring and regulation of
competition policy by the state has twin aims. It is
done to achieve both economic and political benefits.
This adds to the complexity of the task of supervision of
competition policy. Further, and more importantly, it
admits the possibility of conflict between the two aims.
It may be that both aims are satisfied by one and the
same regulatory action on the part of the state
authorities. However, a direct clash between economic and

political goals cannot be ruled out.

Economic Benefits Supervision by the authorities

can be seen from the viewpoint of achieving economic
advantages. For western democracies economic theory
speaks of monitoring in order to achieve effective
competition., This is, as Piesch and Schmidt noted, "...
def ined and measured by reference to structural,
behavioural and market performance characteristics; in
most cases, a combination of structural and behavioural
characteristics ..."*7 Behavioural characteristics are
more widely known as conduct criteria. Structure and
behavicural, or conduct, criteria are used by the
majority of western nations, including the United States.
Such criteria are also used by the EC with regard to its

competition policy.*®

o
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The use of structure and conduct to monitor
competition, or antitrust policy, was advocated by Kaysen
and Turner, in what Piesch and Schmidt called their
classic work on antitrust policy.*? This book, which has
greatly influenced both economic theorists and
governments, noted that, "Antitrust policy, however,
cannot operate directly either on performance or on
processes: we cannot conceive of an effective order which
s5aYs, be efficient or, be competitive. Rather, policy
operates directly on market structure and on firm conduct

in order to affect processes and performance."®°

Market structure concerns the number of buyers and
sellers and their market share. This relates to monopoly
of the market. Market structure concerns also, according
to Scherer and Ross:

SP the degree of physical or subjective

differentiation distinguishing competing sellers’

products, the presence or absence of barriers to

the entry of new firms, the shapes of cost curves,

the degree to which firms are vertically integrated

from raw material producers to retail distribution,
and the extent of firms’ product line

diversification (conglomerateness).®!?

Behaviour or conduct <criteria concern the actions
of the firm. As examples of relevant conduct, Scherer and
Ross listed pricing behaviour, product strategy and
advertising, research and innovation, plant investment

and legal tactics.®?

Market performance 1is multidimensional in that good
performance relates to several factors. Decisions as to
what, how much, and how to produce should be efficient in

two respects. Scarce rssources must be conserved and
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production decisions ought to be responsive qualitatively
and quantitatively to consumer demand. Producers should
progressively increase output per unit of ‘input by
utilising advances in science and technology. They shoulid
also provide consumers with superior new products.
Operations of producers ought to facilitate stable
employment of resources, especially human resources in as
full a way as possible. Finally, as regards market
performance the distribution of income should be

equitable.®?®

Regarding market performance a number of tests are
relevant. Such tests are concerned with which of the
various parameters of action are applied and the extent
that +they are employed over time. Also pertinent is
whether or not they are implemented individually or
collectively at one and the same time. Finally, it must
be considered if such competitive conduct actually

presents buyers with alternatives.

Effective competition exists where there is an
absence of wunreasonable market power.®* This phrase
itself requires definition. This task may be undertaken
by referring to structural and behavioural
characteristics, such characteristics being investigated
by market structure and market conduct tests. Market
power 1is exercised where a firm or oligopoly has a
dominant position, or has relative freedom of action
irrespective of the actions of competing firms. The
relevant tests identify the genesis of this situation and
also  when such a position can be considered

unreasonable, s

The monitoring and regulation of competition policy

by states and by the EC, even on a primarily economic



level, is also subject to political considerations.
Piesch and Schmidt had stated that effective competition
was defined and measured in theory by three criteria,
structure, behaviour and performance. They notsd,
however, that in practice only structure and behavioural
criteria were used. Market performance criteria were, and
are, omitted. This is due to the fact that it is
difficult in practice to make wuse of the somewhat
nebulous standards which comprise performance criteria.
However, subjective political considerations also came
into play. Bain was of the opinion that market
performance criteria were to be avoided because they were
inconsistent with the democratic political system.5®
Pietsch and Schmidt stated that such criteria are not
used for measuring effective competition because, "...
measures that directly influence performance are not
sufficiently consistent with the principles of a free

economy and a free society.™®7?

To sum up this point, the preceding paragraphs have
shown that economic tests are both complex and not fully
effective. It is thus difficult to gauge the actual

benefits of monitoring in order to achieve economic aims.

Political Benefits Supervision is also undertaken to

confer political benefits on the state. That is, certain
actions by firms, irrespective of their potential
economic effects, are deemed politically undesirable or
unacceptable by the state and are thus controlled. In
short, competition in business 1is monitored as it
lposseéses aspects which the state finds politically
repugnant. The starting point of this investigation is an

evaluation of competition per se.

Competition is a natural phenomsnon. It 1is in the

]
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nature of mankind to compete in 1life in general and in
business in particular. With regard to the actions of a
large part of mankind, competition is not perennial in
that it ceases once the objective has been achieved. We
compete in order that we may be able to stop competing.®®
In life generally, competition may be for food, warmth,
shalter and a mate. In purely human terms once these have
been achieved by, for example, obtaining a job, buying a
house and getting married, competition may cease in many

cases.

As regards the business world, the same hypothesis
appliss, as one objective of competing is to ensure a
comfortable business existence. In 1935 Hicks stated that
"The best of all monopoly profits is a quiet life."®?
Swann wrote in 1979 that "Historically, experience
suggests that businessmen do not like competing."*° In
1990 Scherer and Ross noted that a possible objective of
managers was the seeking a placid, comfortable, risk-free
existence.¢! While global trends and 1992 are making this
objective more difficult to achieve, it is suggested that

it is still being pursued.¢?

In business, competition may take place in a variety
of ways. A firm may compete with its rivals by attempting
to offer hetter valuse, superior guality or other such
attractions that set its products apart. There are,
however, other forms of business practices less

acceptable to the state that reflect the natural desire

of businesses to stop competing. Firms may reach
agreements that have the effect o0of lessening or
eliminating competition among them.®*® Alternatively,

competitors may wish to remove other firms in the market
in order to achieve their aims. Here is where

intervention is called for. As Swann has written,



competition would not last long without government

intervention.¢*

There is, in fact, a divergence of need between
states in general and industry in particular. States see
benefits to themselves in ensuring perpetual competition.
The firms may see competition as but one means among
others to achieve their ends. States will impose
restrictions on the freedom of firms to conduct business
as they would wish in order to keep industry competitive,

in the sense of internecine competition.

The objective of maintaining perpetual competition
can thus be seen as a fundamental political aim of the
state. By its achievement, the present mode of political
and economic life is maintained and safeguarded. It is
suggested, therefore, that the statement by the
Organisation for Economic Co-operation and Development
can be made to reflect actual state practice by omitting
the word ’'economic’, and thus to read as follows.
"Competition policy has as its central goal the
preservation and promotion of the competitive process."”
If so, then the statement by Stigler that competition
policy is but a means to an economic end or ends, does
not accurately reflect state economic practice. It is,
rather, merely a theoretical statement of how things

ought to be.

Conclusions. It has been suggested that competition

policy has two meanings. Firstly, it is a theoretical
stance of the western state in that it undefpins the free
market/democratic capitalism mode of existence. Secondly,
it is also a distinct form of intervention by the state
in the market. Whitle other forms of government

intervention regulate the market, competition policy
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intervenes in order to secure the continuing freedom of

the market.

Competition policy has several goals., The primary
goal is to ensure perpetual competition, even where this
aim is contrary to economic efficiency, in order to
uphold democratic capitalism. This 1is a political goal.
Subordinate economic goals are to intervene in the
markets to secure the continuing freedom of the market
and to secure effective competition in order to gain the
maximum sconomic advantage from the market. Subordinate
political goals are to choose to promote one or more of
the aims listed in the OECD statement on competition
above the others._Equally, competition policy can be used

to promote other political aims.

Due to the necessity of upholding the fundamental
political goal competition policy is, generally speaking,
applied with wequal strength to all markets regardless of
spéCific factors such as product or the size of the
market. This may cause economic harm to some industries.
Further, due to the entrenched position of competition
policy within the state, other policies, possibly more
attuned to the economic realities of the 1990s, such as

industrial policy, are not given sufficient attention.

It has ©been argued that states do make deliberate
instrumental choices as to how to serve the end of
economic efficiency. [t has been further contended that,
having made this choice, they then monitor the system
selected both in order to keep it running per se and to
keep it functioning as smoothly as possible. In so doing,
a choice is often being made between efficiency and other
political ends. This task <calls for a precise and

balanced judgement on the part of the authorities. Where



too great an emphasis is placed on other political ends,
economic damage may result, On the basis of the
information examined, it is suggested that politics have
tended to rank above economics 1in the minds of state
authorities.®*® In general, the state promotes political
aims above economic efficiency. This finding poses a
fundamental question. Is the continuation of such
behaviour by the state desirable given the harsh economic

climate of the 1980s7

Merger policy

Competition policy may be split into 1its component
parts, a major one of which is generally merger policy.*®*®
There exists the necessity of monitoring mergers between
firms which will increase the level of concentration by
an appreciable margin. In practice, this means that the
relevant authorities of the state will have competition
as either the sole or the primary test for allowing or

refusing a merger.

Competition, as the chosean policy of the
authorities, must be protected by them. The line of
reasoning as to why merger is generally strictly
regulated by the authorities is clearly laid out. Merger
is a major contributory factor that leads to a greater
degree of concentration both for a given industry and for
industry in general. The continuance of concentration
could lead to oligopoly and possibly to monopoly. This
process is regarded as one that stifles and eventually,
in the case of monopoly, smothers competition. The
authorities, therefore, must exercise control over
merger in order to stop concentration reaching the
critical levei where it will jeopardise the effsctiveness

of competition.®”’



The above paragraph identified three sets of
circumstances which are worthy of special attention. They
are concentration, oligopoly and monopoly. Concentration,
oligopoly and monopoly have not been characterised by
economists as undesirable per se, but pronouncements have
been made on each, warning of potentially adverse effects

on competition.

Concentration, according to mainstream economic
theory has, in general, undesirable effects on
competition. While a direct connection has not actually
been proven, high levels of concentration tend to be
linked with economic ills.®*® The Committee of Experts on
Restrictive Business Practices, in a 1979 report for the
Organisation for Economic Co-operation and Development,
hereafter referred to as the OECD Report, stated,
"Several types of adverse conseguences are likely to
emerge when concentration is at a high level."®’ These

are summarised as follows:

The optimum allocation of resources among industries
may not be achieved. Prices will tend to be higher and
output lower than would be the case in a competitive
industry. Firms would have relative freedom with regard
to setfing prices. This would result in prices being set
at ievels that allow survival of the least efficient
firms, rather than at levels that favour the most
efficient firms. The internal efficiency of firms will be
adversely affected. Management will have freedom to set
profit levels. There will be a reduction of incentive to
improve continuously processes and products. Technical
research and innovation will decline. International trade
will be adversely affected. Managerial efficiency will

decline. Costs and prices will rise. Further, this
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weakening of the competitive process will result in a

general reduction in economic welfare.’?®

Oligopoly has also been subjected to adverse comment
by economists. Mann noted, "It is a fundamental
proposition of economic theory that oligopolistically
structured markets will produce noncompetitive price
behaviour and thereby interfere with the attainment of

allocative efficiency ..."71!

A specific connection between oligopoly and merger
was given by George, who wrote:
Monopoly and Merger Policy is based on the
theoretical proposition that there 1is an incentive,
in the form of higher joint profits, for
oligopolists to collude, and the practical
proposition that the difficulty in achieving a
collusive agreement decreases with the number of
firms. Since collusion leads to higher prices and
profits and lower output there is an expectation
that the interests of consumers will not be well
served in highly concentrated markets, and hence
there is a justification for a policy which seeks to
control monopoly behaviour and performance. It
also follows that there should be a policy of
preventing mergers which would lead to high levels

of market concentration.??

For the purposes of understanding merger policy, the
examination of concentration theory is the most relevant

area of study. In general, the control of concentration

is the first line of defence in dealing with any threat.

to competition. Responses +to oligopoly a&and moncpoly
situations come within other areas of competition policy.

This is not to say that oligopoly and monopoly theory are



irrelevant to merger policy. For example, if it could be
shown that oligopoly, and even monopoly, are not anti-
competitive then +this new situation would obviously have

a bearing on merger policy.

Two ma jor aspects of concentration theory will now
be examined. The first concerns the problems connscted
with the mesasurement of concentration. By outlining these
ma jor problem areas it can be shown that it is difficult
to define at what level concentration will begin to
affect competition adversely. The second aspect of
concentration relates to the current evaluation of the

concentration doctrine by economists.

Before tackling the problems inherent in the

measurement of concentration, the type of concentration

that is the subiect of analysis is stated and defined. It

is market concentration, which, as the OECD Report noted,
".+.. is of primary 1importance in competition theory and
for the enforcement of competition legislation."?”% Market
concentration refers to the share of an individual market
or industry held by a small number of thé largegt firms.
It has both static and dynamic aspects. [t is static in
that it concerns the market share of firms at a specific
pocint in time and dynamic 1in that it pertains to the

manner in which this share increases or decreases over

time.

Several problems exist concerning the measurement of
concentration: definition of the market, imports and
exports, establishment and enterprise, measures of the
size of establishment, different concentration

measurement techniques.

Regarding definition of the market, the explanation
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by Brozen 1is succinct yst comprehensive. He wrote, "A
market may be defined in terms of regional, national, or
international extent and in terms of a single product or
a group of products encompassing more or less close
substitutes or a group of suppliers whose facilities can
be readily wused to supply each other’s markets."’* The
lucidity of this statement should not mask the pragmatic
difficulties of realising its definition in practical
terms. The OECD Report noted +two major problems: the
determination of which products are close substitutes for
each other and the collation techniques and publication
restrictions of official statistics upon which
concentration pronouncements are based.’® The OECD Report
concluded that these problems resulted in difficulties in

making meaningful statements about concentration.

Concentration measures, in general, relate only to
shéres of domestic production. Thus, exclusion of import
statistics can result in an overstatement of the degree
of'concentration in an industry. Further, the inclusion
in the statistics of exports can Igad to different

measurements of the level of concentration.?¢

Where the enterprise owns one plant, the
establishment, the official statistics will show an equal
balance between enterprise and establishment
concentration. Where, however, as is usually the case, an
enterprise owns several establishments, then enterprise
concentration will be shown as higher than establishment
concentration. Official statistics wusually wuse the
establishment as the basic unit of enumeration and

tabulation.?7?

There are four major variables used to analyse the

size of different firms: sales or gross output, net
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output or value added, employment, capital assets. The
OECD Report suggested that, concentration being concerned
with products, net output was the best variable to usse.
It noted, however, that the most commonly employed

variables were sales and employment.’®

Concentration can, in fact, be measured by a variety
of techniques, each of which +tends to focus on a
particular aspect of concentration. The major techniques
are the Concentration Ratio, the Herfindahl-Hirshman

Index and the Gini Coefficient of Concentration.’?

The Concentration Ratio is the proportion of a total
industry variable accounted for by a fixed number of the
largest firms in an industry, often the top three or
four. It does not, therefore, take into account the total
number of firms in an industry. Further, it gives no
information on the relative size distribution within the
largest firms. Nor is there any information about the
size distribution between the largest firms and the rest

of industry.®?®

The Herfindahl-Hirschman Index is given by the sum
of the squares of each firm size, expressed as a ratio of
total industry size. The OECD Report believed this index
was a good indicator of the market situation, but noted,
however, that there was a problem in its use due to the

scarcity of data necessary for the calculations.®!?

The Gini Coefficient of Concentration, in essence,

summarises the information on a Lorenz curve. The Lorenz

curve is a diagram of a double cumulative percentage -

freguency curve. lt portrays +the cumulative percentages
of any variable, such as output, accounted for by the

cumulative percentages of establishments, by size, in an
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industry. The ODECD Report stated it was mnot an ideal
measure of concentration where an industry was dominated
by a few firms as it fails to provide specific

information on these leading firms.®2

As well as suffering from what may be termed
internal problems (as shown above), the fheory of
concentration itself is currently under attack by

economists. The basic position of +the concentration
thecry was outlined by Armentano. He wrote, "Early
empirical work in industrial organisation had appeared to
discover a slight positive correlation between market
concentration ... and the average profits earned by firms
in such markets."® Recent work on several aspects of
concentration, however, has brought the validity of the

correlation into gquestion.®*

Brozen, who has been at the forefront of the new
research, stated, "It has been suggested that substantial
barriers to entry account for the high profitability of
concentrated industries, but there is no reason to assume
that the height of barriers to entry is correlated with
concentration."®® He also found +that, "There 1is no
relationship between profitability and concentration.m®e
Littlechild noted, "There has been much research since
the mid-70s which has yielded sometimes conflicting
evidence and interpretations, but the balance of evidence
now rejects the claim that higher concentration leads to
higher profii."“’ Scherer and Ross stated, "However,
recent work has demonstrated that most, if not all, of
the correlation between profitability and concentration

+++ Was almost surely spurious -"®®

Because of such research some theorists now take the

view that the concentration doctrine has fallen.
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Armentano, for example, stated that "Another important
reason for the change in antitrust attitudes has been the

collapse of the concentration doctrine,"®*®

In the light of this analysis, should those states
that generally favour strict control of merger modify or
even abandon their policy regarding merger?’®° Hay noted
that "... merger policy which 1is based primarily or
entirely on market shares and concentration ratios is
likely to be misguided, normally erring in the direction

of over protection against anti-competitive mergers."”!

As has already been suggested, the state does not
follow a policy of competition purely for reasons of
economics. If s0, then the state may also have non-
economic reasons for controlling merger. In fact, the
state does have political reasons for wishing to curb
merger. Primarily, these concern the fear of alternative
power groups. As the OECD Report stated:

In the absence of conclusive evidence on

concentration and its effects, there is another

politically important point concerning the dangers
of . increased industry and aggregate concentration.

Many competition laws are inspired by the belief

that economic power should be decentralised and not

left in the hands of a few enterprises.??

This fear must be seen in perspective. The state
does not foresee any form of takeover, either direct or
indirect, of political power by large firms. Indeed, the

state and the large firm are interdependent. Galbraith

wrote that "The planning system, in fact, is
inextricably associated with the state. In notable
respects, the mature corporation 1is an arm of the

x

state."?® This situation holds good, in the main,
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irrespective of the political colour of the government of
the state.”* [If so, then the state and the firm actually

co-exist in relative peace, if not harmony.

Why then does the state fear the large firm? It can
be argusd that Galbraith overstates both the strength
and the generality of the links between the state and
industry. Major industries such as defence, aerospace and
communications do interact with the state to a
considerable extent. However, this type of industrial
policy planning system is still in embryo form in the

west.

Further, whether or not the firm 1is part of the
planning system, the state may still retain an innate
fear or distrust of the firm. Such fear is linked to the
bias of the state against domination of an industry by a
few firms. It is not so much that such firms do collude

but that they might colluds.

As the firm is independent it does not constitute an
arm of government. Thus, with regard to economic policy
and planning, it is still to be seen as a potential
political opponent. This reason for the state to be anti-
merger is perennial and persists no matter what is the
current condition of economic theory regarding the

economic justification of controlling merger strictly.

Economic theory is constantly evolving. The majority
of economists would argue that theory is evolving towards
an objective correctness. It is suggested, however, that
economic theory is indeed constantly changing but, in the
main, is no nearer to finding +the right answer for
specific economic problems. Economic evolution cannot be

linked unguestioningly with real progress towards
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economic truth,

McNulty felt that economics had not evolved
significantly since the days of Adam Smith. He wrote,
"Clearly the +time has come to incorporate into the
mainstream of economic fheory o o a concept of
competition closer to that occasionally suggested by Adam
Smith ..."7*° Schumacher compared modern economic theory
unfavourably against ancient Buddhist economic theory.’®
Nor has modern economic theory improved upon the work of
Adam Smith on monopoly or Schumpeter on concentration.
Armentano wrote that, "After almost 100 years of
antitrust laws, Smith’s insights on monopoly appear
particularly incisive."¥? As +to Schumpeter, his 1947
work, 'Capitalism, Socialism and Democracy,’ is
recommended as standard reading on the subject by modern

economic textbooks.®

It cannot therefore be taken as fact that the
concentration doctrine has indeed been broken, The
doctrine may yet prove to be correct in absolute terms
or, more probably, return to favour in economic
circles.?” For the latter possibility, this could mean
that other economists will try to refute the papers that
claim to ©break the concentration doctrine. In fact, the
counter attack has already begun. Weiss wrote that, "In
my opinion, the several studies that have seemed to
weaken the concentration-profits relation in recent years

have not done much damage.™!°°

A further argument against abandoning the
concentration doctrine is that to do so might necessitate
adopting a new economic theory. Any new theory,
irrespective of 1its correctness, is likely 1itself to

possess flaws which will become apparent upon usage by
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the state, a case 1in point being contestable market
theory.
An additional difficulty as regards choosing a new

theory relates to the problem of the interaction between
economics and law. Even where a theory has been relied
upon for decades by policymakers, its application in
practice tends to be, at best, a simplified version of
the theory.!®! The adoption of any new hypothesis would
therefore require a major effort on the part of
policymakers and administrators to comprehend it fully.
As Hay wrote, "... the absorption of the recent research
into policy has been slow and uneven. In part this is due
to the formidable mathematical complexity of the
research, making it difficult for those who make or

influence policy to comprehend, ..."!'°2

Equally however, arguments may be marshalled in
support of a change of direction as regards merger
policy. Modifying merger policy does not require the
state to disregard concentration theory totally. Instead
it may merely allow that some fine tuning of the theory
is necessary. By taking such a stance, practical action
on merger could be instigated while the adoption of a new

theory would be avoided.

In reality, the state pays only 1lip service to
economic theory. This 1is acknowledged by economists
themselves. Hay, for example, noted that, "... frequently
'economic intuition’, rather than any formal theory, is

employed at the policy level,mt°s If s0, then a state

could be receptive to the challenge of any event that -

seems to necessitate a departure from established
economic policy. Where the wunderpinning economic theory

itself is in some danger of being refuted, as may be the



case in this instance, the readiness of a state to depart

from a policy based upon this theory should be greater.

The increase in global competition and resulting
internationalisation of markets are events that together
constitute a major ground for changing merger policy.
These occurrences are of major import and demand a
reaction from world, and in particular, EC industry. A
response is also necessitated both from states and from
international institutions. lrrespective of the
theoretical state of the concentration doctrine, real
economic events are forcing a reaction from states on

merger policy.

Much of the reevaluation of concentration theory in
particular and competition policy in general has been
undertaken as a direct result of global ‘economic
occurrences, one such event being the oil price increases
of the early 70s.to* The current increase in global
competition is, in turn, having a direct bearing on the
theoretical basis of merger policy. The Institute of

Directors stated:

Government control of mergers in the western
economies has traditionally been based on the
assumption that, left to themselves, companies will

combine to control markets against the interests of
consumers ... This is the 'market failure’ which is
thought to justify government regulation to prevent
mergers. The internationalisation of markets ...
leads the I0OD to believe that this presumption is

increasingly out of date ...t°%

A comparison of the arguments against and for the
state changing merger policy reveals a clear case in

favour of the latter. In particular, the global economic
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events heavily weight the arguments in favour of this
conclusion. The increased competition faced by western
states from the Far East, the opening up of markets to
the global scale and the rationalisation of industries
require a response from states with regard to merger

policy.

Any policy change 1in respect of mergers must,
howsver, be viewed in =a wider context, as part of an
overall response by states to global economic pressures.
The global challenge of increased competition is so
strong, and its threat to national industries so great,
that the fundamental ideas of competition and the free
market are being called into question. These basic
concepts of western capitalism are now being contested by
ideas that have been thought of as heresy in past
decades. The new thinking is that government and industry
should become a working partnership. As Reich stated,
"lndustrial policy 1is now the thing.mt°e Utilising
Japanese industrial strategy as a role model, a new era
of cooperation between government and business is on the
way. This will constitute the new capitalism of the 1990s

and beyond.:°7

In the new economic order it 1is suggested that
merger policy may be wused for the purposes both of
upholding economic efficiency and for the preservation of
the political system favoured by that state. However,
this latter task is best accomplished indirectly, by the
successful achievement of +the former. The function of
merger policy should be directly related to economic
efficiency and indirectly linked to political aims.
Merger policy must strive primarily to perform an
economic rolse. By so doing it will also succeed in

achieving a political goal.
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In order to perform these tasks, merger policy must
function independently. That is to say, as a policy not
linked permanently to any particular strategy such as
competition policy. In times of economic stress it should
operate to uphold economic efficiency by being separated
from competition policy and linking wup with, or
gravitating towards, any other major strategy being
mooted as the best response to current problems, such as
industrial policy. In this, merger policy is also
performing a political function. It is being used to
solve immediate economic problems which may eventually
affect, or be of potential hazard +to, the political

system of the state.

The economic circumstances for allowing or
preventing a merger at any time are thus dynamic rather
than static. They are attuned to the shifting currents of
economic need rather than the still waters of political
goals. By contrast, the state has tended to see merger
policy as a tool to be used primarily for the purpose of
achieving constant political aims. To this end the state
has directed that merger policy functions, more or less
permanently, as a part of competition policy. In

consequence, it has become both moribund and static.

Conclusions. The natural reaction of most

governments towards merger is to exercise strict control
over it. The reasons for doing so are primarily a
reliance upon concentration doctrine and the fear of
alternative power groups. State merger policy, however,
may be in the process of undergoing a profound change.
This is due to the changing opinion of economists on the
concentration doctrine and the threat to national

industry of increasing global competition. The latter
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incident, rather than the former event, is more likely to

be decisive in changing the nature of merger policy.

To perform this new role properly, merger has to be
viewed as an independent policy. When the economic
situation 1s relatively stable, merger may function as
part of competition policy. In times of economic crisis,
however, it should be able to link up with, or function
under, the umbrella of the major economic strategy

currently being pursued.
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3. FROM ANTI-TRUST TO PRO-EFFICIENCY

The subject of Chapter Three is the antitrust law
and policy of the United States of America.!® There are
several reasons that justify 1its inclusion in a work

concerning the merger law and policy of the EC.

First, American antitrust 1law served as a model,
though possibly not the definitive one, for the
competition law of the EC.? This influence can most
readily be ssen in the parallels between Sections One and
Two of the Sherman Act of 1890 and Articles 85 and 86 of
the Treaty of Rome.?3 Further, the antitrust law and
practice of the United States is still of relevance to
this day.* As Fox stated, "l believe in essence that the
American system and the Common Market system are
struggling with similar problems in the context of values
and concerns that are mubh more siﬁilar than

dissimilar.™®

In addition, the United States federal structure is
of some interest to the EC as a role model for a future
United States of Europe. Scharf noted, "When
'Europeanist’ politicians and social scientists were
considering processes of integration that might lead to a
'United Europe’, what they had in mind was a federal
system fashioned after the American model,"* Boltho
stated that a major objective of 1982 is to create a
large, unified market, similar in many respects to that
of the United States. He also observed that there was
yet more to be gained from the United States model.
"Indeed the appeal of the United States example goes:
beyond the creation of more open trading conditions. The
United States is, after all, not only a customs union but

also a common currency area and a federal state - all
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things which many Europeans think the EEC should be

moving to over the longer-run."’

The United States of America is the most powerful
capitalist economy in the world. It is, in faét, the
epitome of the capitalist democracy.? The saying is not
totally without foundation that what America does today,
Europe does tomorrow. Today America 1is wundergoing a
radical change in its antitrust and merger policy. The
advent of 1992 is a sign that major change 1is also
happening in Europe. Crucial decisions are being made on
all aspects of @economic life. Competition and merger
policies are not excluded from this process. It is worth
cansidering American antitrust policy in order to decide
whether or not European competition and merger policies
could benefit, either by following the American example,
or possibly by avoiding her mistakes. If American
antitrust policy has undergone revision, then both the
reasons behind the change and the actual changes

thémselves, are worthy of close study.

United States antitrust law 1is also of dirsct
concern to European firms. As Skitol and Ziff observed:
A merger between two European firms, both of which
compete within the US and at least one of which owns
US assets employed in the field of competitive
overlap, is as subject to the US anti-trust laws as
a merger of two US-based competitors. Indeed for
that matter, a merger between a European and an
Asian firm, both of which compete in the US and one
of which owns US assets in the overlap field, is

fully subject to the US anti-trust laws.?

Antitrust policy
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It has been argued that a policy of competition is
chosen by states because it 1is politically advantageous
rather than necessarily economically correct. In order to
test this theory the economic and political content of

United States antitrust law is analysed and contrasted.

Despite the influence of economists and economic
theory on United States law it is suggested that
economics is subordinated to politiés. Neale and Goyder,
who have engaged upon a comprehensive study of American
antitrust law over a number of years, made a series of
observations on this specific question.!® They stated
that economics and economists had ungquestionably made an
important contribution to the assumptions and motives
underlying antitrust law. Neale and Goyder also noted
that it was both easy, and seemingly logical, to assume
that economic benefit was the sole purpose of antitrust
law. They wrote, "It is ﬁempting (and common) +to régard
the antitrust policy simply as a kind of economic
engineering project. On this theory the success of
antitrust is bound up with the efficiency of the economic

system, 1!

That antitrust policy exists as the means to best
realise optimum sconomic efficiency was ‘argued in
Chapter Two to be the way in which the United States, and
to lessor or greater extent, other western capitalist
democracies have represented the proper functioning of
the competition system. This is not to say, however, that
economic theory is the fundamental reason for following a
policy of competition. Neale and Goyder also rejected
this obvious conclusion. They made a deeper study of the.
motivétions behind United States’ antitrust and concluded
that.economics could not be regarded as determinative. .

They wrote, "Antitrust has a broader base than the
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findings of economists as to the conditions required for

optimum economic performance.™!?

There were two major reasons for this finding. First
was the unsatisfactory state of economic theory. Neals
and Goydsr felt that theory was lacking in real relevance
as to the causes of economic and industrial sfficiency.
Second, and more important, was the interpretation of the
Sherman Act by the judiciary. The courts felt that, whers
such a conflict existed, the promotion of competition
took precedence over the promotion of economic
efficiency. Neale and Goyder stated, "... the courts have
always been clear that the Sherman Act rsquirss
competitibn to be wupheld, even though in particular

contexts it might be shown to involve sconomic cost."!?®

Chapter Two argued that political considerations
were the motivating force behind the competition policies
of western states. Neale and Goyder take a similar view
of United States competition policy.** They argue that
there are two major political beliefs or dogmas behind
American antitrust law. These are the fear of sources of
power and the belief in the right of +the individual to

maximum freedom of action.

Of the first Neale and Goyder wrote "It seems
likely that American distrust of all sources of unchecked
power is a more deep-rooted and persistent motive behind
the antitrust policy than any economic bslief ..."!'® They
justified +this assertion by the observation that this -
distrust was not simply confined to being directed
égainst industry but, in fact, permeated almost every.
aspect of American life.!*® If so, this fear of sources of
power can be characterised as a basic creed of American

life.
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The belief in the right of the individual to maximum
freedom of action is also a fundamental American creed.
It may have its roots in American history. The
individual, as well as the organisation, was responsible
for opening up the country and laying the foundation for
its economic wealth and power. This pioneering spirit of
the individual was, and 1is, greatly admired by American
society. In its time the pioneering spirit simultaneously
served the interests both of the individual and of

society in general.

Though America has since changed radically, in that
it is now a highly developed industrial mnation, the
belief still persists both that it is, and ought to be,
the American way to be a rugged individualist.!?” Thus,
entry barriers to industry are generally unpopular, both
with the public and the government. It is a deeply held
opinion of most Americans that the individual ought to be
able to enter into any form of commercial activity and be

allowed the chance to succeed.

Where industry is heavily concentrated, the majority
of economists have ©believed, at 1least wuntil recently,
that entry +to the market 1is made more difficult. As
Neale and Goyder noted, antitrust policy had, as a
fundamental objective, the preservation of the right of
the individual to engage in business activities of his or
her own choice. A major theme of antitrust policy,
therefore, was to avoid the build wup of economic forces
that would result in the creation of effective barriers

to entry in the market.

With regard to the two fundamental political

motivations discussed above, Neale and Goyder concluded,
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"In large part antitrust 1is the projection of these
traditional! American beliefs into the sconomic sphere."'®
Their views thus support the proposition that competition
is the chosen policy of the state primarily because it is
in accord with political beliefs. It is the politically
correct, rather +than the economically correct, choice to

allocate finite resocurces.

A number of conclusions can now be drawn. The United
States has chosen to put politics above economics in its
list of priorities as regards antitrust law. That is, it
has used the antitrust law in order to promote certain
political ends, where necessary, at the expense' of
economic efficiency. Further, this wutilisation of the
antitrust law by the authorities enjoyed a broad spectrum
of popular support.?'” With regard to these two forces,

economics and politiecs, a number of points should be

noted.

World economic circumstances have produced a
reversal of the theory of concentration. This new
economic learning has been absorbed by the

administration. It is motivating the authorities to amend
their antitrust policy. Their goal is now to make use of
antitrust policy primarily in order to promote economic

efficiency.

The political motivations for upholding antitrust
policy (or law), however, have not altered. Fear of
excessive power in the hands of a group or individual and
the belief in individual entrepreneurial freedom continue
to receive both political and popular support. Even if -
the administration accepts that some tempering of
fundamental political beliefs is economically necessary,

the general public cannot be expected to share this view.
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If so, then some opposition from the political

establishment can also be expected.?°

The hierarchical relationship of politics and
economics compounds this problem. If the realisation of
political aims is generally held in higher esteem than is
economic efficiency, reform of antitrust policy (or law)
per se becomes a _comple# and difficult wundertaking to
attempt. The chances of success may be higher, howevser,
in specific areas of antitrust, such as merger. Here the
economic problems ' of industry may be more c¢learly
demonstrated. Further, it may be that the procedural
practices governing merger make reform a more practical

proposition.
Mefger policy

The antitrust legislation dealing Qith merger,
Section One of the 1890 Sherman Act and Section Seven of
the 1914 Clayton Act, have not been revised for some
considerable time.?! This, however, does not mean that
either antitrust policy or merger policy has remained
static.?? Commentators on the American scene believe that
profound change has indeed taken placse. Armentano,
writing in 1986, stated that antitrust policy in general
and merger policy in particular, had changed markedly
over the last ten years.?® Hay observed in 1988, "Merger
policy in the United States has undergone radical

transformation during the past decade."?*

The practical effects of such change in merger
policy has been that vertical and conglomerate mergers -
may now be wundertaken by firms with little fear of
challenge from the federal authorities. Such mergers are

of far more limited concern to the antitrust authorities
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then was previously the case.?® 0f more importance is the
increase in horizontal mergers due to the fact that the
relevant authorities now take a more benign view of
them.?* Hay wrote, in 1988, of, "... the large number of
major horizeontal acquisitions that have taken place in
recent years, acquisitions that would have been regarded
as unthinkable under the standards of the 1960s and 1970s
ees "27 In 1989 Hoover and Plant summed up the new policy
as being designed to facilitate <corporate mergers.?®
Melsheimer wrote in 1980, "... merger policy echoed the

theme that bigger is typically better ..."2°

From a procedural perspective, such major
alterations in policy were effected with relative ease.
This, possibly surprising, occurrence was due to the
specific procedural practices relating to merger present
within +the larger body of antitrust practices. The
enforcement of merger law differs markedly from that of
antitrust law per se. This can be shown by contrasting

antitrust in general with merger in particular,.

Antitrust Enforcemsnt American antitrust enforcement

is conducted primarily within the judicial mode, with
most cases being filed by private plaintiffs.®*° Such
cases are tried before federal judges, frequently with a
lay jury.3! The majority of judges, due to the relative
infrequency of antitrust cases, are not specialists in
antitrust law. Hay noted that the typical judge heard an
antitrust case once every three or four years.®? Further,
the jury is likely to have, at best, a limited
comprehension both of antitrust and of economics. This
situation has two adverse consequences for the-

implementation of a new antitrust policy.

The first concerns the reception of the new policy



938

by the courts. Hay observed that the latest thinking on
antitrust takes an inordinate length of time to permeate
case law., 33 Further, there was, and is, a non-uniform
interpretation of the new philosophy. This first
consequence leads directly on to the second ill, which
concerns the extensive private litigation on antitrust
matters. Even where antitrust policy is comparatively
stable the relative inexperience of the judiciary on
antitrust matters results in some inconsistency. As
regards the present situation, the diversity of judicial
opinion on the new antitrust policy means that the law is

in a state of flux,

At the level of the Jjudicial system the federal
authorities +themselves also fail to make a significant
impact. The system, even 1in times of relatively stable
antitrust policy, is primarily the forum of private
plaintiffs. Cases brought by the federal authorities tend
to account for less then 10% of all antitrust federal
court cases.®** To sum up, the process of introducing a
new antitrust policy tends to show up the procedural

difficulties inherent within the system.

Merger Policy in Practice A major distinctive

feature of merger is that the bulk of mergers must be
reported in advance to the Justice Department and the
Federal Trade Commission. This 1is under the 1976 Hart-
Scott-Rodino Antitrust Improvements Act which amended
Section 7 of the Clayton Act of 1914.%% Where a proposed
merger is between one party with sales or assets of $100
million or more and a second party with sales or assets
of $10 million or more and involves the acquisition of
United States stock or assets of $15 million or more,

notification in advance must be given.
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This situation gives scope for a possible conflict
of interest between +the {fwo departments. In practice,
however, the Justice Department and the Federal Trade
Commission have evolved an informal procedure that
avoids overlapping 1investigations. A particular merger
tends ﬁo be assigned to the agency that has greater
gxperience of that particular industry or industriss.
Further, both departments, for the most part, make use of
the same procedures and methods in analysing mergers.

The practice of the Justice Department will be dealt with
from this point on, but what follows applies equally to

the Federal Trade Commission.

In principle, the Justice Department cannot exercise
the power of veto over a proposed merger. The method of
attempting to prevent a merger is to file an antitrust
case in the federal courts and go through the normal
judicial process. In practice however, a statement by the
Justice Department of intent to challenge a merger is
mostly all that is needed to accomplish its aim. As Hay
noted, "... in fact if the Justice Department announces
its intention to challenge a proposed merger, in almost
all cases the parties to the transaction will either call
it off or restructure the transaction to obtain Justice

Department blessing, ..."%*®

There are sound commercial reasons as to why firms
adopt such an accommodating attitude +to the Justice
Department. It is generally impractical for the predator
firm to hold an offer open during the full course of the
litigation process.®’ Further, if the parties decided to
ignore the statement of the Justice Department they
would have two considerations to face. The Justice
Department would almost certainly seek a preliminary

injunction to prevent consummation of the merger until
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the full trial. Even if this injunction was successfully
contested, and the merger consummated, should the firms
lose the full trial they would be forced to wundo the

merger.

Should the Justice Department decide not to
challenge a proposed merger the parties could still find
themselves facing a challenge from other quarters.
Further challenges are permissible wunder the law. Both
state authorities and private parties have certain

rights concerning merger.3°®

With regard to state authorities, the attorneys-
general of the states are empowered to seek preliminary
injunctions against the transaction as parens patriae on

behalf of <citizens of the state.®? Skitol and Ziff point

out that such actions have enjoyed a measure of success.
They noted that "In recent years, some attorneys-geﬁeral
have succeeded in stopping -transactions involving
significant competitive overlaps within their own

state, "*°

As to private action, however, argumsents can be
advanced to back up the view that there is little threat
of +the proposed merger being blocked by private
antitrust proceedings. Hay stated, "A firm Dbeing
acquired in a tender offer normally has no interest in
blocking the transaction since its shareholders are being
paid a substantial premium for their shares."*! Rival
firms would not wish to halt the proposed merger if they
believe, as was formerly thought by economists to be the
general case, that the merger will result in higher-

prices and profits for the industry.

Further, where a private plaintiff did wish to bring
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a «case against a proposed merger the establishment of

locus standi is not an easy matter. In Cargill

Incorporated and Exel Corporation v Montfort of Colorado,

Incorporated, the Supreme Court made the following

statement.*?
“ e in order to sesk injunctive relief under
Section 16, (of the Clayton Act) a private plaintiff
must allege threatened loss or damage, of the type
the antitrust laws were designed to prevent and that
flows from that which makes defendants acts
unltawful.*3
Thus, the right to challenge a proposed merger is
limited. Nonetheless, the threat to proposed mergers by
private parties should not be underestimated., In the Time
- Warner merger, both dissident Time shareholders and
Paramount Communications, a rival predator firm, managed
to apply to the courts to block the proposed merger.**
Although that particular attempt did not succeed, such
challenges are beginning to enjoy a measure of success.

Skitol and Ziff noted that despite the strict standards

laid down for locus standi in the Cargill opinion, "...
some large transactions have nonetheless besn
successful ly challenged by competitors ..."*® They
believe that recent Supreme Court decisions will serve to

encourage further private actions.

It is also relevant +to note the rights of state
officials and private parties as regards actual, rather
than proposed, mergers, As Riddell stated in May 1890,

reporting the case of California v American Stores,

"Until now states and other parties hurt by anti-trust
violations have only been able to sue for damages or try-
to block a deal before it has been complieted but not to
sgek subseguent divestiture,"*s® However, e the

supreme court has now decided that states and private
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parties can seek such break-ups on anti-competitive
grounds."*7?7 [t may be that this judgement by the Supreme
Court will act as a3 catalyst to officials or individuals
seeking judicial remedies for mergers that have already

taken place.

Thus while, with regard to antitrust law in general,
the branches of the federal government fail to make a
major impact on antitrust enforcement, the situation

differs significantly with regard to merger policy. Even

‘given the Supreme Court ruling noted above, it can still

be said that, for the most part, the judicial system, and
all its associated problems, is bypassed successfully.*?®
The Justice Department thus has the major role in
regulating mergers. The key to merger policy lies within
the administrative decisions of the Justice Department on
whether or not to challenge a proposed merger. As these
decisions are not subjected to judicial review, or indeed
any other review procedures normally associated with
administrative action, policy changes are relatively easy
to accomplish. As Hay wrote, "... even radical changes in

policy can be implemented very quickly.™*?

This means that the firm looking for guidance on the
views of the authorities on merger turns, in the main,
not to the case law, but to the pronouncements of the

Justice Department.

The first set of Guidelines was issued by the
Justice Department in 1968.3%° Thé purpose of the
Guidelines was to state, in outline form, the enforcement
policy of +the Department on mergers subject to Section 7
of the Clayton Act, or to Section 1 of the Sherman Act.
The 1868 Justice Department Guidelines followed the

standard economic theory of the time. They were based on
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the structure-conduct-performance paradigm. The
Guidelines laid out a matrix of concentration-market
share combinations and made it <clear that potential
mergers coming within +these thresholds would not be
subject to challenge. The overall effect of the 1968

Guidelines was restrictive of mergers.

The 1882 Guidelines showed five major differences: a
more flexible approach in general, a new measure of
market concentration, a different method of defining
markets, specific mention of imports, an eofficiency
defence. The 1984 Guidelines, which are the latest, were
issued to improve the effectiveness of the 1882
Guidelines by providing clarification of certain points
within them. In particular, Attorney General French Smith
mentioned flexibility, foreign competition and
efficiency.®! The effect of the 1982 Guidelines and.théir
1984 successor has been to allow greater freedom to firms
with regard to all types of merger, particularly

horizontal merger.

Attorney General French Smith, in announcing the
1884 Guidelines, made it clear that those who had
interpreted the 1982 Guidelines as imposing some form of
rigid merger test were mistaken. He wrote:
We do not plug numbers into some magical formula and
wait for a computer to decide whether to challenge a
merger. We do not make important merger decisions on
the basis of numbers alone. The final decision
approving or disapproving a merger is made only
after a thorough consideration of all the relevant

legal facts, many of which cannot be quantified.®?

This flexible approach was made more explicit in the
1984 Guidelines. They state:
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Because the specific standards set forth in the
Guidelines must be applied to a broad range of
possible factual circumstances, strict application
of these standards may provide misleading answers to
the economic questions raised wunder the antitrust
laws. «++ Therefore the Department will apply the
standards of the Guidelines reasonably and flexibly
to the particular facts and circumstances of sach

proposed merger.®3

The 1982 Guidelines substituted the Herfindahl
Hirshman Index for the 4-Firm Concentration Ratio of the
1863 Guidelines.®* As Parzych noted, e the
concentration ratios are a measure of domestic industry
and firm activity and thus exclude the competitive impact
of foreign competition within the domestic market. Within
many domestic industries, imports constitute a
substantial and growing share‘ of tdtal market
activity."®® The substitution of the Herfindah! Hirshman
Index for the Concentration Ratio overcame this problem.
Its wuse 1is as follows. Where the pre-transaction
Herfindahl Hirshman Index was between 1,000 and 1,800
points and the proposed transaction would raise it 100 or
more points the transaction is suspect. Where the
pre-transaction Index was over 1,800 and the proposed
transaction would raise it 50 points or more the

transaction is suspect.S®

Further, after converting from one concentration
measure to the other the threshold level of concentration
for challenging mergers was also increased, though by a
relatively modest amount. The 1984 Guidelines stated,
"Notwithstanding these standards, the Department is
likely to challenge the merger of any firm with a market

share of at least one percent with the leading firm in
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the market, provided the leading firm has a market share

that is at least 35 percent,"s?

The method of +the 1982 Guidelines for defining
markets can be summarised as finding the answer to one
key question. What would happen if there were only a
single seller of product X in the geographic region and
that seller attempted to raise price above the
competitive level by 65%7®® The search for an answer
involves asking several further questions. To what extent
would consumers switch to alternative products? Would
other firms be able to produce product X and, if so, how
many wouid they be Ilikely to sell? Would foreign firms
that produce product X be able to export it at a profit
and, 1if s0, how ‘much would they be likely to sell? All
such questions would be analysed by the Justice

Department in order to help them make their decision.

The statement of the Justice Department on the 1584
Guidelines attempted to clarify definition of the market.
They noted that the 5% test was not, as many had assumed,
an inflexible standard to be applied regardless of the
circumstances of & given case.®? The 1984 revisions thus

made this point more explicitly.®®

As the Attorney General stated, the 1982 Guidelines
made it clear for the first time that foreign competition
frequently played an important role in merger analysis.
They failed, however, to show in detail how imports and
foreign capacity would be weighed in analysing individual
mergers. This defect was remedied by the 1984 Guidelines.
There it was indicated that the Justice Department would,
in general, apply the same market definition principles
to foreign competitors as were applied +to domestic

firms.®!
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The 1982 Guidelines did acknowledge efficiency as a
defence but in a very limited way. 1t was to be
considered only in extraordinary cases. This attitude
underwent rapid revision. Attorney General French Smith
stated that, notwithstanding, efficiency claims had not
been ignored in analysing mergers up until 1884.¢2
However, the 1984 Guidelines are nore explicit in their
recognition of efficiency as a valid defence in a wids
variety of circumstances and they explained in some

detail how alleged efficiencies are analysed.®?®

The above evidence suggests that a pronounced
change has occurred in merger policy. The previous
chapter proposed that fresh economic thinking on
concentration and increased global competition would be
the major motivators as to state action on merger policy.
An overall appraisal of the new merger Guidelines shows
that they incorporate this new economic learning and also
that they are a response to increasing competition and

the globalisation of markets.

An analysis of the QGuidelines established that
current economic views on merger have been taken into
account. For example, the section of the 1984 Guidelines
headed, "Purpose and Underlying Assumptions" has the
following statement:

Although they sometimes harm competition, mergers

generally play an important role in a free

enterprise economy. They can penalize ineffective
management and facilitate the efficient flow of
investment capital and the redeployment of existing
productive assets. While challenging competitively
harmful mergers, the Department seeks to avoid

unnecessary interference with that larger universe
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of mergers that are either competitively beneficial

or neutral.®*

Statements by the Justice Department and the
Attorney General which accompanied the 1984 Guidelines
were even more explicit. The Justice Department notsd,
"The 1982 Guidelines ... represented an important
advance in merger analysis. The 1982 Guidelines
recognised that most mergers do not threaten competition
and that many are in fact procompetitive and benefit
consumers."¢® The statement of the Attorney General
followed the same line of thought. "The 1982 Guidelinss
represented an enormous advance in merger analysis. ....
They incorporate the latest legal and economic learning-
- recognising that most merger activity does not threaten
competition but actually improves our economy’s

gfficiency and thus benefits all consumers."¢*

Analysis indicates, too, that the Merger Guidelines
also take account of global economic events. They can be
said to represent a response to increased foreign
competition and the globalisation of markets. A review of
the 1984 Guidelines shows that the United States is no
longer looking inward. For example, the sections on the
method of definition of the market and on efficiency show
an awareness of the threat from overseas competitors,
Further, the Guidelines made specific mention of foreign

competition.

. It has been observed by academics that combatting
foreign competition was indeed the intention of the
administration. Fox appraised the attitude of the
Assistant Attorney General in 1981, shortly before the
release of the new Guidelines. She wrote, "Mr Baxter

believes that there are world markets in some products,
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such that no US submarket makes economic sense. He
believes that there will be an increasing number of world
markets as time goes on."¢’ Armentano commented, "The
administration has taken the position that strict
antitrust regulation of mergers in the past has put
American firms at a competitive disadvantage vis-a-vis
foreign firms."¢® Hay noted:
... developments in international financial markets
which lowered the effective price of most imports in
the United States, combined with +the growing
industrialisation of many Far East nations, meant
that whether or not foreign competition was
properliy regarded as genserally inconsequential when
the Guidelines were first implemented, that
competition was a very significant reality by

1980.¢°

As well as noting the reasons behind the change, it
is also relevant to establish whether what is actually
happening with regard +to merger policy results from
economic and political necessity or whether it can be
ascribed to some current economic or political fad or
fashion. A departure from established merger policy due
to economic and political necessity 1is likely to be
relatively permanent whereas any change on the grounds of
economic or political fashion is apt to be short lived.
In the latter context a distinction can be drawn between
political ideology and political radicalism. Political
ideology can be defined as a coherent set of political
beliefs consistently held by particular groups - for
present purposes those wielding, or aiming to wield,

governmental power.

One possible reason for a shift in policy is a

change of administration. The original 1968 Merger
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Guidelines were issued by Donald Turner; head of the
Antitrust Division of the Justice Department under the
Johnson Democratic Administration. The 1882 Merger
Guidelines were the work of the newly installed Reagan
Republican Administration and, in particular, the
Assistant Attorney General for Antitrust, William Baxter.
The shift 1in political ideology, however, was not a
primary cause of the new approach to merger. Taking the
1950 Caller-Kefauver Amendment to the Clayton Act as the
effective beginning of merger policy, it can be said
that the history of United States merger policy is
relatively stable.”?® It does not show marked swings and
shifts that correlate with changes of administration. As
Hay noted, to ascribe the present changes in merger

policy primarily to politics is tempting but mistaken.’?

This was also the view taken by Kingdon who pointed
out that antitrust law has relied upon economic analysis
for decadss. He wrote, "Anti-trust lawyers did not
suddanly discover economics when President Reagan was
inaugurated in 1981."72 Kingdon went on to state that ths
economic analysis in favour in the eighties, reflecting
the influence of the Chicago School, was biased against
over-enforcement of the antitrust law.”®> He also noted
that "... the emphasis on economists and economic

analysis is stronger than ever before."”*

The primary cause of the changes in merger policy,
however, is the occurrence of ¢global economic events
which are altering the structure of markets and which
provided both United States government and industry with
major challenges. In turn, certain strands of economic
theory came into favour as they seem to provide possible

practical solutions to the new economic conditions.
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Folitical radicalism is a term that may be used to
describe sectional and intermittent support for
particular policies or causes. An example of political
radicalism is the idea of small business being supported
against large firms. It 1is sectional in that it is, of
course, perennially favoured by a group or section, that
of small businesses themselves. Sectional support may
also come from some economists. It is intermittent in
that the idea or cause attracts political and/or popular

support at irregular intervals.

Does the current policy on merger emanate from the
camp of political radicalism? For examples, Skitol and
Ziff described one of the major objectives of the new
merger policy, the promotion of efficiency, as, f... a
fashion of the day."?’® For the purposes of argumentation,
this statement by Skitol and Ziff 1is taken as embracing
the whole of the new merger policy. It 1is used to
represent_the viewpoint that the new merger policy is
mérely a passing fashion, or, in other words, political

radicalism.

The shift in merger policy 1is mors than a short
lived fashion. It resulted from both economic theory and
economic events. Were the new policy based exclusively or

even primarily on economic theory then it could be argued

that it was indeed political radicalism. That is, it
receives sectional support from economists and
intermittent support from politicians. The previous

chapter suggested that economic theory 1is relatively
unstable. If so, then the support of the majority of
economists for the anti-concentration doctrine may wane.
In turn, this may affect the present political support
for the new merger policy. Even at the best of times

political support for any cause other than the
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protection of the capitalist system is relatively
inconsistent. In the absence of other factors this lack
of support by economists may be enough to overturn the

present mefger policy.

It can be argued, however, that economic theory was

not +the primary reason for economic change. Rapidly

increasing global competitiveness has caused, and is
continuing +to cause, major restructuring of world
markets. The resulting situation is an industrial

upheaval of such proportions that it cannot be reversed.
The global marketplace and all its implications is here
to stay. As, therefors, industry and markets are
undergoing profound and permanent change, a response from
states 1s demanded. While the precise tactical manoeuvres
of nations to deal with this situation may or may not be
short lived, the necessity of strategic action remains a
constant factor. The new merger policy is a part of this
long +term strategic reaction. It cannot, therefore, be

termed political radicalism.

The United States has adopted a more liberal
attitude towards merger, especially horizontal merger,
primarily in order to allow the <creation of firms large
enough to challenge major foreign competitors. The
success of the Japanese mega-corporations has been a
convincing demonstration that efficiencies could be
obtained beyond a scale thought possible by the antitrust
authorities.?”® Thus, the attractions of the efficiency
argument are paramount in the thinking of American
antitrust officials. As Skitol and Ziff wrote, "The
argument that a merger by making the combined firm more
efficient will enhance the 'international
competitiveness’' of the firm has become a fashion of the

day' n"wr7v
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This change of policy by the United States
authorities has a further purpose. It is to help
harmonise the responses of all sectors for whom the
economic challenge from abroad is of concern. Previously
a diversity of opinion existed between industry and
government on merger. Industry, in geaneral, was for
merger while government was against. Now both parties are
of the same opinion, that merger <can be a good thing.
Merger is now uniformly held to be more beneficial than
not for industry. Further, to a certain extent, the
administration now sees merger as being in the interests

of the American political system.

This is not to say that industry was correct while
government was mistaken. Previous analysis showed that
industry favoured merger for reasons equally as
subjective as those the state’ had for restricting
merger. The point is that outside forces have produced a
new harmony between government and industry as regards
the desirability of merger. What is good for industry is
now also good for the state. Economic theory has changed
also so that it too shares the same kind of views of
merger. There is thus a tripartite alliance to combat the

economic problems of the United States.?’®

This new axis between government and industry,
supported by the latest theories of economists, is not
confined to merger. It is ©being followed, as far as
possible, in many other areas of iﬁdustrial life. In
fact, cooperation between government and industry in
general seems to be the major strategy by which the
United States has chosen to meet the threat of foreign

competition.??
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The new coordination between government and industry
in an area other than merger can be demonstrated by the
following examples that show both the state and industry
now favour cooperation among firms In certain strategic
industries. Matthew May wrote of plans for the proposed
formation of a consortium of leading firms to manufacturse
advanced computer chips, noting that "Government
officials have made it clear that they believe concerted

action is needed to meet foreign competition."s®®

Also, the National Advisory Committee on
Semiconductors has outlined the beginnings of its
strategy to "... assure US pre-eminence in world

semiconductor markets through the year 2000.7"2! Kehoe
stated that ™"This appears to be the first step towards
advancing a radical plan for broad industry-government
collaboration in semiconductor research and
development."®2 [t was noted by Kehoe that:

US chipmakers are. now far more willing to co-operate

among themselves and even the Bush administration’s

staunch supporters of hands of f laisser faire
industrial policy have come to recognise that
government support for semiconductor technology

development holds potential benefits for the entire

US industrial base.®®

Further evidence was noted by Skitol and Ziff. They
wrote:
‘e Attorney General Thornburgh has signalled the

Bush Administration's interest in reducing anti-

trust inhibitions to formation of efficiency-
generating production joint ventures as a means of
enhancing the US firm's ability to compete with
their international rivals, particularly in complex

emerging technologies.®*
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A Report by the Office of Technology Assessment, a
bipartisan congressional body, noted that us
manufacturing was in trouble and, without government
support, was likely to continue to decline. The Report
recommended that a new federal agency be established to
select and support, . high risk but promising new

technologies., "®*®

The Council of Competitiveness, a private
organisation of chief executives and academics published
a blueprint, 'Gaining New Ground,’ for recapturing
America’'s technological edge.®® Prowse noted that the
report, Teen clearly regards some form of partnership
hbetween government and industry as the only way of
regaining lost ground."®? Further, Rebuild America, a
private group containing several Ileading academics has
stated: '

America needs an 'industry-led policy’ to

commercialise new technologies, and an industry-led,

business-government partnership which sges US
industry take the lead in modernising our industrial
base, enjoying as much’ suppdrt from its government

as foreign companies enjoy from their leaders.®®

Finally, Riddell observed that:

Companies operating in the US will be able to engage
in Jjoint production ventures without fear of
antitrust actions, under detailed legislation
proposed by the Bush administration.

The aim is to strengthen the competitive
posifion of US manufacturing industry in bringing
to the market new products with large development
costs.

Riddell also noted that antitrust restrictions had
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already Dbeen relaxed on joint research and development

projects.®?
Thus, America is instigating a new era of industrial
policy in order to fight foreign, specifically Japanese,

competition.¥°®

Conclusions. Antitrust policy in general has

undergone profound change within the last decade.
Cooperation between industry and government, especially
in certain key industrises, is now the preferred overall
strategy. The belief in the efficacy of the frse market
is waning. In short, a new era is beginning in which

antitrust policy is being ousted by industrial policy.

The necessity of formulating a new policy did not
arise overnight. The global events that constitute the
primary reason for reform took place over many years.
The emergence of the Far East as a major industrial force
had its roots in the nineteen fifties. The EC also came
into being in that period. It is only within the last
decade however, that the United ©State’s government and
industfy have begun to realise the full implications of

these events.

The same criticism cannot be levelled at
commentators. The need for antitrust law reform had been
expounded at an earlier stage in the writings of various
authors such as Galbraith, Bork, and Posner.®! To a
large extent also, the contents of the actual policy
reform by the authorities were foreseen. Possibly the
most succinct expression of the coming trend was given by
Fox in the title of her 1881 article, "The New American
Competition Policy - From Antitrust to Pro-

Efficiency.™"?
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Merger policy, as might be expected, has also
undergone major revision. In fact, it is merger policy
that has seen the greatest change. Merger is now not
merely +tolerated by the authorities, but actually
encouraged. This new attitude has implications that are
worthy of the closest study by Europeans, as well as

Americans.

The new spirit of agreement between economists,
industry and government on the need for a liberal merger
policy means that large firms have become the recipisent
of government favour. The present economic revolution is
not a peoples’ revolution. Large firms are the chosen
warriors in the struggle against foreign competition. If
so, then the United States may be moving towards the
realisation of the approach taken in 1953 by Charles E.
Wilson before a Congressional Committee. He made the
famous, or infamous, comment, "I thought what was good
fér the country was good for General Motors and vice
versa."?® In essence, what is happening can be summed up
by utilising another phrase from the recent past, big is
beautiful. In the new industrial state big, once again,

is beautiful.



118

1. This <chapter deals exclusively with the federal .
antitrust legislation and policy. The term ’antitrust
laws' is traditional shorthand for the Sherman Act and

the Clayton Act.

2. John Kallaugher, "The Influence of Gérman Competition
Law on the Development of the Competition Law of the
European Communities," argues that German competition law
has played the greatest single role in the development of
EC competition law. The paper is unpublished, but is
noted by D.G. Goyder, EEC Competition Law (Oxford:

Clarendon Press, 1988), 22 note 10. However, it may be
that German competition law was originally influenced by
US antitrust law. See, Joel Davidow, "The Worldwide
Influence of US Antitrust,” Antitrust Bulletin 35 no. 3
(1990): 6B603.

3. Eleanor M. Fox, "Abuse of a Dominant Position of the
Treaty of Rome-A Comparison With U.S. Law,"™ in Barry E.
Hawk, ed., Antitrust and Trade Policies of the European

Economic Community (New York: Matthew Bender, 1983), 368,

4, This view is also taken by Lipton, who began his 1880
Penning Lecture by tracing the history of merger control
in the United States. See, Sidney Lipton, "Development of
Merger Control in the UK and the European Community,"™ The

Denning Lecture, The Bar Association for Commerce Finance

and Industry, London, 5th June 1980, paras 1-18.

5. Fox, op. cit in note (3), -~368-69. See also Barry E.

Hawk, ed., United States, Common Market and International

Antitrust: A Comparative Guide, 2nd ed. 4 wvols, (New

York: Prentice Hall, 1990).




118

6. Fritz WM. Scharpf, "The Joint Decision Trap: Lessons
from German Federalism and European Integration," Public

Administration 66 noc. 2 (Autumn 1988): 242. Scharpf

believed that what has actually been created thus, far

more closely resembles German federalism.

7. Andrea Boltho, T™"European and United States Regional
Differentials: A Note," Oxford Review of Economic Policy

5 no. 2 (Summer 1989): 105.

8. Kenneth M. Parzych, A Primer to Antitrust Law and

Regulatory Policy (London: University Press of America,

1987), 1.

9. Robert B. Skitol and Lloyd R. Ziff, "Transatlantic M
& A: Springing the US Anti-trust Trap," International

Financial Law Review (May 1889): 28.

10. A. D. Neale and D. G. Goyder, The Antitrust Laws of
the United States of America, 3rd ed. (Cambridge:

Cambridge University Press, 1980), 441-2. Dennis Swann,
Competition and Consumer Protection (Harmondsworth,

Middlesex: Penguin, 1979), 351 at note 2, spoke of their

study of the antitrust laws as "superb”,.
11. Neales and Goyder, op. cit in note (10), 441.

12. Neale and Goyder, op, cit in note (10), 441, This was
also the <conclusion arrived at by Kingdon. See, John S.

Kingdon, "Economic Argument in Anti-trust Cases: An

American Litigator’'s Perspective," European Competition

Law Review (18987): 370.

13. Neale and Goyder, op. cit in note (10), 441.This view
is also shared by Kingdon, op. ¢cit in note (12), 372.



14. This 1is also the view put forward by Fox and by
Lipton. See Fox, op. cit in note (3), 370-71 and Lipton,
op. cit in note (4), para, 3.

15. Neale and Goyder, op. cit in note (10), 442. See
also, Kingdom, op. cit in note (12), 374.

16. For example, they note it exists at the highest
levels of public l1life, where it is expressed in the
theories of ’'checks and balances’ and ’'separation of

powers’'. Neale and Goyder, 9gp. cit in note (10), 442,

17. See James Fallows, More Like Us (Boston: Houghton

Mifflin Company, 1988), for an example of this train of
thought. Fallow’'s believed America could rsjuvenate
itself economically by removing restrictions on

individual freedom of action in the economic field.
18. Neales and Goyder, op. cit in note (10), 442.

19. Robert H. Bork, The Antitrust Paradox (New Yorks:

Basic Books, 1978), 3, has reached a similar conclusion.

20. It is probable that politicians from both the
Republican and Democratic parties will reflect the
feelings of the general public and thus continue to

support a strong antitrust policy.

21. Gailbraith has argued that the majority of the legal
profession, which forms a3 powerful lobby in Congress, is
perennially opposed to antitrust reform. See John
Kenneth Galbraith and Nicole Salinger, Almost Everyone's
Guide to FEconomics (London: Andre Deutsch, 1978), 40,
Galbraith, The New Industrial State, 4th ed. (Boston:
Houghton Mifflin Company, 1985), 196.

The HReagan Administration had intended to revise

the Clayton Act quite extensively. Further, it had



121

proposed fto codify effectively the 1984 Guidelines as
part of the Clayton Act. See, D.T. Armentano, Antitrust

Folicy. The Case for Hepeal (Washington : Catoc Institute,

1986, preface x; George Hay, "Merger Policy in the US,"

in James Fairburn and John Kay, eds., Mergers and Merger

Policy (Oxford: Oxford University Press, 1988)>, 245.
However, the Reagan Administration was badly beaten on
merger reform in Congress. See F.M. Scherer, "Merger
Policy in the 1970s and 1880s" in Robert J. Larner and

James W. Meechan, eds., Economics and Antitrust Policy

(New York: Quorum Books, 1989), 84-6, for an account of
how the Reagan merger proposals died in Committee.

There is wunlikely to be any legislative reform of
merger in the near future. The present President has a
non-combative attitude towards Congress. Barber noted,
"Mr Bush prides himself on his ability to co-operate
with, rather than confront, a Democratic majority in
Congress."Lionel Barber, "Stealth Steals into

Limelight,™ Financial Times (July 27 1989). The opinion

that legislative reform is unlikely was also expressed by
Armentano in personal correspondence with the author, 5

February 1989.

22. Melsheimer has stated that "The Sherman Act
approaches its centennial having survived an intellectual
evaluation and reevaluation (some would say war) in the
last decade." See, Thomas M. Melsheimer, "Economics'and
Ideology: Antitrust in the 1980s,™ Stanford Law Review 42
(1890): 1319-20. At 1320, note 4, he listed a number of

articles on this theme.

23. Armentano, op. cit in note (21), 1.

24. Hay, op. cit in note (213, 231. See also, Scherer,
op. cit in note (21), 83-101.



25. Armentano, op. cit in note (21>, 1.

26. This was especially the case during the Reagan

administration.

27. Hay, op. cit in note (21), 231%.

28. Kenneth Hoover and Raymond Plant, Conservative

Capitalism in Britain and the United Statss (London:

Routledge, 1989), 108-9. Stephen Fidler, "Applying US

Muscle to Finance a UK Bid," Financial Times (12 July

1989) wrote, "... the success of the $25bn bid for RJR-
Nabisco showed that no US company was safe from a
predator." This fact illustrates the degree of
liberalisation of United States merger policy. Further,
Scherer, op. cit in note (21), 91, stated that, under the
Reagan Administration, Department of Justice and Federal
Trade Commission challenges to mergers dropped by 50% in

comparison to average challenges in the years 1960 to 1880.
29. Melsheimer, gp. cit in note (22), 1327.
30. Hay, op. cit in note (21), 232.

31. As the legislation is federal, enforcement is in the
US Federal courts. This point was noted by Lipworth. Ses,

Lipworth, op. cit in note (4), para, 13.
32. Hay, op. cit in note (21), 233.
33. Ibid.

34. lbid, 232.

35. See Parzych, op. cit in note (8), Z6. For an
authoritative guide to merger law and policy in general

see, American Bar Association, Horizontal Mergers: Law

and Policy ABA Antitrust Section, Monograph No. 12, 1886.




36. Hay, op. cit in note (215, 233.

37. Robert A. Skitol and Lloyd R. Ziff, "All Eyes on the
US Climate for Transatlantic Deals,"™ Financial Times (13

July 1889).

38. Again, such actions would be conducted in the federal

courts.

38. Attorneys general may also join in any action of the
Justice Department where the rights of their state are
affected. The same right 1is also available to private
individuals who are affected. ©See Lipworth, op. cit in
note (4), para, 15.

40, Skitol and Ziff, op. cit in note (9), 28.
41, Hay, op. cit in note (21), 233.

42, Cargill Incorporated and Exel Corporation v Montfort

of Colorado Incorporated 478 US 104, 93 Lawyers Ed 2d,
427, 107 Supreme Court 484 (1986).

43. Ibid., 438.

44, Rodrick Oram, "Time, Warner Clear Court Hurdle, "

Financial Times (15 July 1989), Oram, "Delaware Tips the

US Bid Balance," Financial Times (18 July 1988); Lorna

Sullivan, "Paramount takes Time to Appeal,"” Observer (16
July 1989); Leo Herzel and Richard W. Shepro, "Time Beats
Paramount in the Delaware Courts," Financial Times (3

August 1989).

45, Skitol and Ziff, op. cit in note (9), 28. See also,
Skitol and Ziff, "US Courts ©Slow Down the Anti-trust

Revolution, " Financial Times (5 October 1989), Skitol

and Ziff, "US Courts slow down the Reagan-Bush Anti-trust



Revolution,™ Financial Times (12 October 1889).

46. Pester Riddell, "Scope widened Taksover

-+
o]
F’

Challenges," Financial Times (2 May 1980).

47. 1bid. The ruling rose out of an attempt by the
Attorney General of California to block the takeover of
Lucky ©Stores by American Stores. The deal had been
completed in mid-1988 and approved by the Federal Trade
Commission. See, Califormia v American Stores &8 USLW

4529 (1980).

48. However, the recent Supreme Court decision on the
rights of state officials and private individuals to
apply for divestiture of completed mergers may act to

bring merger more into the judicial sphere.
48. Hay, op. _cit in note (21), 234.

50. A National Committee to Study the Antitrust Laws had
issued a set of guidelines for the courts and
enforcement agencies in 1955. These early guidelines,
however, lacked both precision and any formula for their

application.

51. William French Smith, Stategment of Attormey General

William French Smith announcing the 1984 Department of

Justice Antitrust Merger Guidelines. Department of

Justice, 3-4.

52. Ibid., 3.

53. Department of Justice, 1984 Merger Guidélines, 1-2.

54. Ibid., 19-24.

65. Parzych, op. cit in note (8), 16,



125

56. Department of Justice, op. cit in note (53), 20-21.
See also Parzych, ogp. cit in note (8), 86-87.

57. Department of Justice, op. cit in note (53), 24.

58. See George A. Hay and R. Reynolds, "Competition and
Antitrust in the Petroleum Industry: An Application of
the Merger Guidelines,” in Franklin M. Fisher, ed,.

Antitrust and Regulation: Essays in Honour of John J.

McGowan (Cambridge, Mass.: M.I.T. Press, 1885). Hay and
Reynolds explain the mechanics of the Guidelines and

illustrate how they can be applied in an actual merger.

58. Department of Justice, Statement Accompanying Release

of Revised Merger Guidelines 1984, 5.

60. Department of Justice, op. cit in note (53), 3-16.
61. Ibid., 16.
62. French Smith, op. cit in note (51), 4.

63. Department of Justice, op. <¢it in note (53), 35-6
and 42-43.,

64. lbid., 3.
65. Department of Justice, op. cit in note (53), 1.
66. French Smith, gp. cit in note (51), 1.

67. Eleanor M. Fox, "The New American Competition Folicy
- From Anti-trust to Pro-Efficiency,"™ European Community

Law Review (1981): 449.

68. Armentano, op. cit in note (21), Preface, x.



68. Hay, op. cit in note (21, 238. See also on the

problem of foreign competition, Lawrence G. Franko, The

Threat of Japanese Multinationals - How the West Can

Respond (Chichester: John Wiley, 1983).

70. See generally, Neale and Goyder, op. cit in note
(10). See also Hay, op. cit in note (21), 234-38.

71. Hay, op. cit in note (21), 231.
72. Kingdon, op. cit in note (12), 371.

73. 1bid. The influence of the Chicago School 1is also
noted by Scherer, gp. cit in note (21), S0.

74. Kingdon, op. cit in note (12), 371. This might seem
to contradict the view expressed in Chapter 2 that
governments pay only lip service to economics. However,
it 1is suggested states are being forced to take a
different course of action by actual global economic
events. Economics is also changing direction 1in order to
acéount for these events and is thus wutilised by
practical politicians to ©provide academic backup for

their actions.
75. Skitol and Ziff, op. cit in note (37).

76. See Hay, op. cit in note (21), 238; Franko, op. cit
in note (69), Chapters 3-5,.

77. Skitol and Ziff, op. cit in note (37). This could be

termed an accusation of political radicalism.

78, It might be argued that this alliance is somewhat
irrelevant given the collapse of the 'junk’ bond financed
merger and the (partially consequent) slowdown in US
mergers generally. However, it 1is suggested that merger

in the US will revive during the 1990s. The Economist



127
wrote of the us, "As economic growth returns, a new
generation of financiers will once again start stalking
poorly managed companies.” See, The Economist, "They Will
Return: Hostile Bidders are not Dead, Just Resting,” The
Economist (9-17th February 19881), 24. Further, Herzel and
Shepro have noted, "Mergers and acqguisitions have
returned to business news headlines in the US.™ See, Leo
Herzel and Richard Shepro, "The End of the Hostile
Bidder," Financial Times (2 May 1990).

79. It could be asked, is the strategy working? While it
is too soon to expect any definitive answers there does
seem to be evidence of a revival in the United States
economy. The Economist, op. cit in note (78), 23, stated,
"America's Commerce Department has just published
statistics (relevant +to the years between and including
1878 and 1990) showing that the country’'s manufacturing,
supposedly crippled by debt-driven takeovers, has
achieved a mini-miracle of productivity growth.™ The
article stated that academic studies have shown that,
overall, mergers benefited both the firms involved in
the actual mergers and also had an advantageous effect on
industry generally.

There is also evidence that the United GStates is
emerging from recession. See, Edward Balls and Jill
Leyland, "The Improved Competitiveness of the US,"

Financial Times (7 May 1991); Michael Prowse, "Managers’

Index Shows Upturn in US Economy," Financial Times (4

June 1891); Peter Norman, "Sharp Recovery Seen in OECD

Area This Year,™ Financial Times (4 June 1981). Norman

wrote that OECD economists noted a particularly
pronounced turnaround in the United States as opposed to
its other member states; Prowse, "US Employment Date
Signal Start of Economic Turnaround,™ Financial Times (8

June 1981); Robin Goldwyn Blumenthal, "US 'Double Dip’




128

Recession is unlikely, Study Group Says," Wall Street

Journal (16 December 1891).

80. Matthew May, "If You Can't Beat ’em..." 0Observer (285
June 1989).

81. Louise Kehoe, "US Semiconductor Industry Plans a New

Era,” Financial Times (17 May 1991).

82. Ibid.

83. Kehoe, "Loyal Fans but Mixed Reviews," Financial

Times (21 May 1991).

84. Skitol and Z2iff, op. cit in note (93, 26. See also,
Nancy Dunne, "House Tries to Encourage Forming of Joint

Ventures," Financial Times (21 June 1891).

85. The report was mentioned in, Peter Riddell, "Congress

Says US Industry Needs Aid,"™ Financial Times (1 March 1980).

86. See, Michael Prowse, "A Peace Dividend for

Technology," Financial Times (25 March 1891).

87. Ibid.

88. Lester Thurlow, Fred Branfman, George Lodge, and Ed
Miller, Fiddling While US Industry Burns (Washington:

Rebuild America, 18912, 4. Thurlow is the present Dean of
MIT Sloan School of Management, Lodge is a professor at
Harvard Business School while Miller 1is the present
President of the National Centre for Manufacturing

Sciences.

89. Peter Riddell, "US Plans to Lift Anti-trust Threat

from Joint Ventures,™ Financial Times (8 May 18801.




128

S0. However, this change 1in direction is encountering
resistance. The Financial Times reported that The Annual
Economic Report of the President contained statements
rejecting calls for industrial policy. Peter Riddell,

"Washington Renews Free Market Pledge," Financial Times

(7 February 1980). Further, Thurlow, Branfman, Lodge, and
Miller, op. cit in note (88, point out that key
government officials still favour an unfettered free-
market policy.

Nevertheless, on the basis of American actions rather
than words being relevant in deciding whether or not the
USA is entering the era of American industrial policy, it
is suggested that there is a marked shift in economic

emphasis from competition policy to industrial policy.

81, See generally, Galbraith, American Capitalism

(London: Hamish Hamilton, 1957, Galbraith, The New
Industrial State, op. cit in note (21); Richard A.

Posner, Antitrust Law (Chicago: University of Chicago

Press, 1976); Bork, op. cit in note (19).
92, Fox, op. cit at note (67).

93. Charles Erwin Wilson. Statement to United States
Congressional Committee, 23 January 1953. Quoted in,

Robin Hyman, compiler, A Dictionary of Famous Quotations

(Evans Brothers, 1862. Reprint.London: Pan, 1967), 407.



130

4. COMPETITION, CONCENTRATION AND 1982 - A NEW ECONCGMIC
REALITY?

This chapter begins the process of examining the law
and practice of the EC with regard to merger. It lays a
broad foundation for the discussion in the following
chapters of why and how Community merger policy came into
being, what it was, what it is, and last but not least,
what it ought to be. It does so by examining the major
question with regard to merger policy. That 1is, what
criteria ought to be used to determine whether or not to
approve a merger? This <calls 1into question whether
competition policy 1is an adequate tool with which to
decide merger questions or whether 1industrial policy
also has a valid <claim 1in this regard. This is a key

issue for the Community.

The present Community position on merger, that there
should be only a competition test to decide whether or
not a merger ought to be challenged, has long been felt
to be an imperfect solution to fulfil the needs of all
the wvarious groups involved with, or affected by,
mergers. This view has not been confined to academic
circles but has also been freely expressed in the public
domain. As long ago as 1873 the problem had been
concisely summed up by an editorial in the Times:

There is an inherent conflict between the argument

that all mergers +tend to reduce competition and,

therefore, to work against the interests of the
consumer: and the argument that European industry
needs to concentrate into larger units in order to
realise industrial advantages of scale and to
withstand the market power of larger American and

other companies.!?
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The problem with regard to merger criteria has been
present but unresolved since the inception of a merger
policy by DG 1v. The beginning of the project to
complete the internal market did not, therefore, raise
the matter for the first time. It has merely brought it
into sharper focus. In order to realise the objectives of

1992 successfully, it now has to be properly confronted.

A major cause of the conflict between competition
policy and industrial policy 1is that the two policies
have not developed in tandem. Competition policy has
flourished while industrial polic& has floundered. As
Allen noted, this led to unresolved tensions between the
policies. He wrote, "As long as one exists without the
other the dangers of conflicting objectives and internal

tensions can only be magnified."?

This problem of dynamic imbalance between
competition policy and industrial policy in the EC is now
at crisis point. This might ssem an over dramatic
assessment of the situation, in that the Community
approach does not differ significantly from that of many
states, where merger control also functions purely as a
part of competition policy. There are, however,
compelling reasons for believing that the crisis point
has arrived. Global competitive forces have strengthened
to the point where, if European industry is to retain its
independence and maintain and/or expénd its share of
European and world markets, the foundations for this
must, realistically, be laid within the period
overlapping the creation of the Single European Market.?®
1992 is a major Community effort to strengthen European
industry. Should the wrong decisions be taken within this
period, the consequences may be that Japanese and

American firms will hold dominant positions in the
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majority of European and world markets in the next

century.

It has been suggested that merger policy ought to be
seen as an independent policy capable of fulfilling a
variety of functions. In times of relative economic
stability, merger policy generally operates essentially
to help realise competition policy aims. Such aims have
been argued to be primarily political rather than
economic. Thus, when the seconomic position 1is solid,
merger policy functions to help wuphold the political
basis of the state. A more fundamental function of
merger policy, however, is to help resolve immediate
problems that may arise if this economic position alters
adversely. In consequence, it may now be an appropriate
time for merger policy to be wused by states and
international institutions to help resolve the economic
challenges that have resulted from the increase in global
competition. The previous chapter showed how the leading
capitalist nation, the United States, was beginning to

put such ideas into practice.

1992

The view in the public domain is that the aim of
1992 is merely to facilitate interstate trade. However,
1882 1is, in fact, a complex undertaking with profound
political and economic implications. This can be inferred
from an analysis of the major motivations behind the

project.

The project to create a Single European Market is
closely bound up with the ongoing process of integration
within the Community. 1992 did not arise from any radical

reappraisal of EC objectives. It is rather a pre-planned
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part of the integration process, the specific aim of
which is to take the Community further down the path
towards union. As the Commission has stated: "The idea of
creating a single European economy based on a common
market is not a new one. The opening lines of the Treaty
of Rome signed in 1957 spelled this goal out in specific

terms."*

The President of the Commission, Jacques Delors, has
characterised 1992 as, M one of the main driving
forces that will take us on to European Union."™® Should
Delors assumption prove correct, then 18582 may well prove
an irrevocable step towards union. If so, then the
political importance oaof the realisation of the single

market cannot be overemphasised.

A further rationale behind 1992 is the need to
counter foreign competition. As stated above, 19582 is a
natural part of the ongoing developmént process of the
EC. The actual timing of 1992, however, strikes a
discordant note. The project was first envisaged during
the latter part of the nineteen-fifties. [Is there any
specific reason why this venture actually began in the
mid-eighties? Further, why has 1993 been designated as
the year by which to achieve the objective of a single
market? In view of the complexity of the project why was

a more leisurely timetable not instigated?

As Helm and Smith have observed, "The history of
European integration has been erratic with long periods
of bureaucratic and political inertia punctuated by
sudden bursts of activity."¢ This latest burst of
activity has been prompted by internal economic weakness
in the face of powerful external economic forces. This

offers at least a partial explanation of the timing. The
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global economic situation 1is such that, in order to
protect and revitalise its ailing industry, urgent action
is demanded from the Community.” !t must attempt to halt
the decline of European industry and help it to stand up
to increasingly fierce external competition. Delors has
emphasised the need for haste by the emotive wmetaphor of

.+« the world race against the clock which the countries

of Europe have to win to survive ..."®

The second objective of 1982, then, is to provide a
timely and effective response to the threat to European
commerce from the industries of +the Far East and the
United States. This aim has been stated unequivocally by
the Commission. They wrote, "At the heart of this renewed
impetus is the recognition that, unless it can make full
use of the potentially vast single market that the 12
Member States constitute, the Community will continue to
lose ground and markets to its main competitors, the USA

and Japan."?

Lord Cockfield has made it clear that 1992 is not an
economic panacea. He wrote, "Clearly the creation of the
internal market will not solve all the Community’s
economic problems."*?® Nor is 1892 +the sum total of
Community economic measures. It is, however, at the core
of the total EC effort. The failure to create a single
European market, whether by 1993 or later, would be an
admission that European industry 1is no longer a major

player in the global game.

It can therefore be concluded that 1992 has two
major aims: first, the completion of +the internal market
as a predetermined component in the continuing process of
integration; and second, the completion of the internal

market as a method of bolstering EC industry against
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foreign competition. Of the two objectives, the latter is
of the greater immediate importance. Economic
considerations are the driving force behind 1982. Had
economic events not necessitated a response, the single
market could easily have remained wunrealised wuntil the

next century.

It may not be overstating the case to say that 1982
is the most important project wundertaken since the
inception of the Treaty of Rome. In view of the above
arguments, economics, then, rather than politics ought to
be the guiding force as regards the numerous hard
decisions that must be made in the next few years to
assure 1ts success, One such decision concerns the
respective merits of competition and concentration. The
Community, therefore, must finally settle the dispute
between competition and industrial policy on the grounds
of which 1s best suited to aid in the fight against

foreign competition.

Competition policy

As with the Member States, the EC has chosen, and
continues to pursue, a policy of competition ostensibly
in order to achieve, primarily, optimum economic
efficiency.'! As Kingdon has noted, "The Treaty of Rome
has ... an ’'economic’ purpose - promoting competition.,™!?
Further, this 1is also the public interpretation that the
Community has put upon its desire to maintain
competition.!® A comprehensive statement on competition
by the Commission in its First Report on Competition
Policy, illustrates ways in which competition may serve
this end:

Competition is the best stimulant of economic

activity since it guarantees the widest possibie
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freedom of action to all. An active competition

policy pursued in accordance with the provisions of
the Treaties establishing the Communities makes it
easier for the supply and demand structures
continually to adjust to technological development.
Through the interplay of decentralised decision
making machinery, competition enables enterprises to
improve their efficiency which 1is the sine gua non
for a steady improvement in living standards and
émployment prospects within the countries of the
community. From this point of view, competition
policy is an essential means for satisfying to a
great extent the individual and collective needs of

our society.!'*

This view of the Commission on the benefits and aims
of competition has remained consistent. That is, the
Commission appears to believe that the benefits and aims
of competition policy have remained static over a period
of time in which the EC itself has evolved ©both
gconomically and politically. This can be shown by a
comparison of the above Commission statement with that
given by later Reports. The Fourteenth Report stated:

When it operates satisfactorily, competition can be

expected to perform three functions that help
towards a harmonious development of economic
activity throughout the Community: a resource

allocation function, by encouraging bstter use of
the available factors of production, so that the
firms’ technical efficiency is 1increased and
consumers’ wants better satisfied; an incentive
function, by stimulating firms to better
performance relative to their competitors; and an
innovative function, by encouraging the introduction

of new products in markets and the production of new
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production processes and distribution techniques.*®?®

Whilst not as fulsome as the earlier statements, in
essence, the Seventeenth Report has put forward much the
same point of view. "From the economic viewpoint, the
Commission takes the view that an efficient competition
policy 1is essential in order to ensure that the full
benefits of the internal market can be realised.
Effective competition wundoubtedly leads to an optimal
allocation of resources and creates the best possible
climate for fostering innovation and technical

progress. "¢

The Community’s competition policy 1is based on the
economic theory of workable competition.?!'? Workable
competition is concerned with arrangements that come as
close to perfect competition as can be made to Qork in
the real world. The premise that the competition policy
of the Community is built on workable competition results
from a study both of the competition provisions of the
Treaty, Articles 3(f) and 85 to 94, and the various
statements of the Commission which show the influence of

the theory of perfect competition.

Allen has observed that the competition provisions
of the Treaty of Rome reflect some of the tenets of
perfect competition theory.'® For example, he argued that
Article 85 was <c¢reated, "With the model of perfect
competition in mind ees M Nevin has written,
"Competition policy ... is aimed at ensuring that
business enterprises conduct their affairs in a manner as
close as possible to that postulated by the textbook
world of perfect competition."2° Further, the above
declarations by the Commission on the aims and benefits

of competition policy bear close similarity to those
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arising from the theory of perfect competition.

This is not to say, however, that the EC practices a
pure theoretical form of workable competition. As has
been demonstrated, the theory of workable competition has
saveral flaws. Further, as has been shown, for various
reasons, economic theory does not transposs smoothly into
economic law and policy. Thus, in consequence, the
Community pursues an individualistic and pragmatic
competition policy based loosely on the economic theory

of workable competition.

Along with this departure from economic theory, the
Community also departs from the idealised aims listed in
the First Report in order to pursue more pragmatic
objectives. These may be uncovered by an examination of
the reasons given by the Commission for the monitoring of
Community competition policy. Like states, the EC follows
the practice of monitoring and intervention as regards

its competition policy.

The Commission has written, "Left gntirely to the
free play of market forces, competition can degenerate.
Companies may try to cheat by entering into risk sharing
agreements. Competition can destroy itself if economic
concentration leads +to the creation of monopolies,™2?!
The Commission also mnoted other evils of unrestrained
competition, among them the hindrance of new technologies
and the prevention of the rationalisation of struggling
industries. Thus, as Nevin has noted, EC competition
policy . acknowledges that, ™... left to themselves,
markets cannot be assumed to operate fresly and without

restraint as a matter of course; ..."22

Thus the Community, as do states, wupholds
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competiticn for economic purposes. [t has been argued,
however, that it is also possible for the reasons for
maintaining competition to be interpreted politically.
As it is with states, monitoring of competition by the EC
authorities is necessary in that the Community shares the
same political reason for upholding competition, namely

the maintenance of democratic capitalism.23

The EC wishes to use competition policy in order to
promote democratic capitalism because the values of the
Member States are incorporated within +the Community
structure. This view 1is a well established one.%* As
Davidson has written, "... it is simply absurd to imagine
that social values and political ideology will remain
enshrined in the nation state, whereas the Community can
be ideologically neutral. In the process of building the
Community the member states cannot avoid incorporating
the values of their societies."?® Since the Community is
the embodiment of twelve democratic capitalistic states,
it can be presumed they have projected this most basic of
beliefs into +the Community sphere. If so, then the
principle of the maintenance of a democratic capitalist
mode of existence is an aim of the Community and thus of

its competition policy.

As the Community is not a state, however, the
analysis must be continued beyond its conclusion that
the Community shares the political aims of the state for
its competition policy. This may be a correct conclusion
but it is not a final one, since the Community has its
own unique political aims. These unique aims are as
follows: continued survival; economic and political
integration, including +transfer of power from the Member
States to the institutions, transfer of power among the

institutions, in particular from the Council to the
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Commission, and, to a lesser extent, to the Parliament.z*
They can be summed up as the continuing consolidation and

promotion of economic and political integration.?”?

The total political aims of the Community are more
numerous and, indeed, more ‘complex than those of the
state. The aims of the states include, fundamentally, the
preservation and continuation of the system of democratic
capitalism. By contrast, the EC has several additional
fundamental goals all of which are operational more or
less simultaneously. Therefore, state competition policy,
in the @political sense, has but a single aim while EC
competition policy possesses a doubls purpose. Allen
noted:

In the Member States competition or antitrust policy

has the essentially negative task of policing and

preserving economic systems. Yet one of the claims
of the Commission has always been that the EC
competition policy has the positive role of
contributing towards the establishment of a new

economic system.2°®

If this is so then Community competition policy
faces a more difficult task than that of state
competition policy 1in achieving 1its objectives. For the
state, the preservation of perpetual competition by means
of a strict competition policy suffices to uphold its
political aims, possibly at the expense of (practically
achievable) optimum economic efficiency. Even at state
level, it is difficult to achieve both objectives
simultaneously. The competition policy of the EC must not
only balance upholding democratic capitalism against
optimum economic efficiency, it must also help realise

the unigue objectives of the Community.



141

How successful has competition policy been in
achieving the specific aim of prometing economic
efficiency over the past decades? The complexity of the
policy makes this is a difficult guestion to answer.
Nonetheless, a solution is attempted by analysing the
actions of DG IV with regard to competition policy in

general.

It 1is suggested +that the Commission has been
relatively consistent in 1its use and interpretation of
the Treaty rules over the past decades. Despite the
multiplicity of its aims it has mnot sought to vary
greatly its approach tc the enforcement of competition
policy in any specific situation at any given period of
time.?? An examination of the Treaty of Rome rules on
competition show them to be felatively strict, the
influence of United States antitrust law, as it was being
implemented in the time of the Treaty's creation, being
clearly apparent. Further, these rules have consistently
been enforced with rigour by the Commission. Several
commentators have taken an unequivocal view that this has

been the cass.

Nevin has stated that the Commission had besn given
far reaching powers to identify and remedy market
imperfections. He wrote, "There c¢an be no doubt that it
has sought to exercise these powers with considerable
energy and persistence."®?® Steiner noted when discussing
competition policy that "EEC law has been criticised as
excessively traditional and interventionist, both 1in its
drafting and in its interpretation by the Commission and
the Court,m3! Forrester wrote that "... the Commission
has consistently adopted an absolutist and frankly
extreme interpretation of its ©basic text."®2 Woolcock

stated that "Indeed the main complaint directed against



142

the Commission has been that Directerate General 1V,
responsible for competition policy, has sought to

implement the Treaty toco rigidly ..."33

I1f, therefore, the competition rules are relatively
strict and have in general been applied sternly, it is
reasonable to ask if improved economic efficiency has
been the result? Conventional economic wisdom would say
that such a condition is the logical outcome. An analysis
of Community industry, however, reveals that this has not

transpired.

Curzon Price stated that, in the seventies and early
eighties, "The Community e above all experienced
several years of unprecedented recession ... high rates
of unemployment and inflation, and low growth."®*
Cecchini wrote, "Recent performance of EC firms in
competing with their Japanese and American rivals for
world and European markets is far from brilliant. Since
the start of the 1980s, Community business has seen an
erosion of its position on many world manufacturing
markets, while its two major competitors have gained."3?®
Buchan, Hill, and de Jonquieres, writing in 1981 of the
present situation, spoke of slower economic growth,
rising unemployment and flagging industrial performance
coupled with a harsh economic <climate and fierce and

unremitting external competition.3¢

With regard to economic aims, analysis of
competition theory and state competition practice has
revealed that competition policy does not eguate with
economic efficiency. 1t has been argued that no economic
theory, as yet, has demonstrated that its implementation
by the state would produce maximum economic efficiency.

It was also acknowledged, though, that competition policy
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does have some economic merit. At the same time, it was
suggested that concentration, rather than competition,
was increasingly being shown to be a major factor in
producing true economic efficiency.37 Vigorous
enforcement of strict competition rules produces negative
economic results so as to make a strict antitrust policy
a political luxury that only a flourishing economy can
afford. Should the economic situation decline, the
continuation of such a policy would result in damage to

the industrial base.

This theory was then tested by analysing the example
of the United States where the economy had altered
adversely over the past decades. There it was found that
under a strict antitrust policy the economy continued to
decline to the point where a reaction against this policy
had set in. As Green, Hartley and Usher wrote:

During the 1870s and 80s economists in the United

States commenced a re-evaluation of the function of

competition rules. The imperative of securing

integration between states diminished, and
economists gquestioned the assumptions underlying the
aggressively interventionist enforcement of the
rules by governmént authorities and the courts. The
result was a radical turn-around, anti-trust policy

became minimalist not maximalist.3®

A study of the competition law and practice of the
Community, whose economic situation has also experienced
a deterioration, furnishes an analogous judgment.
Community competition policy has produced little, if any,
genuine economic benefit for EC industry. Cecchini wrote
that beneficial real world competition in oligopolistice
industries actually required the authorities allowing

somewhat more cooperation among firms than the textbook
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version.>*>? At best, therefore, the rigorous enforcement
of a strict EC competition policy over a long period of
time cannot be said toc have been conducive to promoting
real economic efficiency. At worst, it bears some
responsibility for the decline of the European industrial

base.

A similar conclusion was reached by Allen in his
study of Community competition policy. He wrote,

It can be argued that the Treaty of Rome is a

'fair weather' treaty designed to create and manage

a flourishing and expanding economic system...

While this vision, which competition policy is meant

to enhance, may well have been consonant with the

economic conditions of the late 19505, it is

arguably no longer appropriate. A competition policy

so intimately linked with a time-bound +treaty may

well be of less relevance for the European economy

of the 1970s and 1980s.4°

The article by Allen was written in the early
1980s. Nonetheless, his deductions are equally relevant

for the 1990s.

More recent evidence of the ineffectivensess of
competition policy in producing a strong Community
industrial base is available. The Economic and Social
Committee, writing on competition policy, noted in 1887,
that, "... the'original frame of reference - the economic
and social situation in the sixties - has changed
radically ..."*!' The Committee went on to state that, in
consequence:

Competition policy cannot be governed by abstract or

theoretical criteria but must take into account the

real conditions and requirements of the various
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countries and regions. The original frame of
reference (setting in motion of an integration
process in a high growth rate economy) which marked
the initial period of implementation has now

changed.*?

Also, Green, Hartley and Usher, writing 1in 18981,
outlined the radical changes that had occurred in EC and
world trade over the past decadses. However, they also
noted that +the Commission had (and has) rejected the
approach of the Chicago School and continued upon their
predetermined course of maximalist intervention.*® While
the EC is not a clone of the United States and thus was
not obliged to adopt a similar solution for its
problems, it can be sald that the action taken by the .
Commission did not seem to further the cause of European
industry. Nevin, also writing in 1891, noted the economic
slowdown of the EC during the 1870s and 80s and
pinpointed this as a major source of present problenms,

for which the 1992 project was conceived as a solution.**

The wvigorous application of a rigid competition
policy upon European industry does not appear, however,
to hava helped to make it more efficient. The Economic
and Social Committee, among others, noted this situation.
They recommended a more flexible approach which took
account of the worsening economic circumstances of
European industry.*?® As the economic situation is still
much the same, it is difficult to see how the
continuation of this present competition policy will aid
1992.

Conclusions. With regard to the promotion of

economic efficiency, competition policy has been of

little benefit to Community industry. Vigorous
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enforcement of rigidly interpreted rules is suited, if at
all, to an expanding and flourishing economy. This has
not been the case with the EC economy since the early
seventies, yet competition policy is still continued
along the same lines. Several commentators have thus
argued strongly for a more flexible approach that would

take greater account of economic reality.

Competition policy performs a complex and many sided
role in the Community. In fact, it may be trying to
achieve too many, possibly contradictory, objectives. Its
lack of success in promoting economic efficiency could be
due, in part, to being thus overburdened. Korah beliseved
that, in fact, economic efficiency was subordinated to
other -aims. She wrote, "In competition cases, however,
integration has been elevated by the Commission and the
Court to a goal in 1itself, more important than
efficiency."*® It may alsoc be that the Commission
preferred to uphold the ideals of democratic capitalism
at the expense of the aim of economic efficiency. If so,
then a re-assessment by the Commission of the relative

importance of each of its aims may also be in order.

It seems that competition policy is not appropriate
for wuse as the pre-eminent strategy for achieving and
sustaining the internal market. As the Community is still
under an economic cloud, a continuation of its present
competition policy is of dubious aid +to 1882. Rather, a
reversal of the Commission’s attitude to the new economic
learning is needed. This, however, seems unlikely.
Nevertheless, even if it were to happen, it would still
be difficult to see even a revised competition policy as
having sufficient advantages to be allowed to be the
major policy base for achieving 1992, In consequence, it

should not have sole rights as regards merger criteria.
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Industrial policy

Industrial policy 1is a somewhat nebulous concept
that does not easily lend itself to analysis. 0Ozaki wrote
that, "... industrial policy has a broad scope and loose
boundaries. It can mean different things to different
people. 47 Hodges stated, "Industrial policy is more a
state of mind than a self-explanatory prescription for
action,"*® Such analysis of industrial policy as has
taken place is the cause of great conflict among
economists. Johnson characterised industrial policy as,
... a complex and controversial subject."*? Philip
noted, "A continuing debate among industrial sxperts,
officials and academics surrounds the precise nature of
an industrial policy."®° Geroski stated, "Any random
collection of six economists is sure to produce at least

a dozen different opinions on the subject, ..."®%!

As well as the difficulties inherent within the
concept itself there are other factors that contribute to
making research into industirial policy a demanding task.
Industrial policy theory is still, speaking of the modern
Japanese-inspired concept, at an early stage of
development.®? Further, such research as has taken place
has bsesn done with a certain lack of conviction. Geroski
has put the reluctance of western economists to pursue
their research with the same vigour as, for example, when
formulating theories of competition, down to the fact
that, in his opinion, "... many economists have trouble
reconciling their gut reaction that industrial policy

should not exist with the obvious fact that it does,"®3

One explanation for this reaction is that to seek to

formulate an industrial policy 1is +to make a tacit
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admission that the market 1is an imperfect mechanism. As
Johnson noted, "At the very least it involves the
understanding that in advanced industrial democracies, in
which economies of scale 3alone dictate huge investments
and the employment of thousands of individuals, changes
of industrial structure are only poorly accomplished
through the market mechanism."®% In effect, it has to be
acknowledged that the hand that guides the economy 1is

visible after all.

Notwithstanding the difficulties inherent within the
concept, in order to allow a discussion of industrial
policy at the supranational level it is necessary to
arrive at some understanding of industrial policy per
se. This is done by concentrating on the essential
elements of industrial policy, namely its definition,
subjects, objectives, programmes, and prerequisites for

sUCCEess6.

Economists have not shied away from attempting
definitions. Geroski stated that, " 'Industrial policy’
is the label that has come to describe a wide-ranging,
ill-assorted collection of micro-based supply side
initiatives which are designed to improve market
performance in a wvariety of occasionally inconsistent
ways."5% Hodges wrote that "Industrial policy ... is
concerned with the wutilisation of human and material
resources to develop 1industry in an efficient and
harmonious manner."®¢® Johnson has observed, "Industrial
policy 1is a Ssummary term for the activities of
governments that are intended to develop or retrench
various industries in a national economy in order to
maintain global competitiveness."®? 0Ozaki stated, "The
most generally accepted definition today is that

industrial policy 1is whatever the government does vis-a-
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vis private industry or individual firms +to achieve a

variety of objectives."S®

The majority of western economists and nations
perceive industrial policy measures as being directed
towards industry in general. However, industrial policy
may be directed towards industry in particular, that is
towards specific industries or sectors of industries. For
example, industries such as micro-electronics may be
perceived as vital to the economic health of the state
and thus are targeted to receive special assistance.
Equally, failing industries may be targeted to receive

specific help for restructuring or running down.

Paradoxically, industrial policy msasures need not
be targeted exclusively at industry. Johnson wrote of

industrial policy, "It involves the specific recognition

that all government measures - taxes, licenses,
prohibitions, regulations - have a significant impact on
the well being or ill health of whole sectors,
industries and enterprises in a market economy."®?

Geroski more succinctly noted that industrial policy need

not be directed solely towards firms.*®°

Industrial policy, therefore, in its broadest sense,
can affect almost all the citizens of the state through
diverse programmes. The Commission, when studying
Japanese industrial policy noted, "Japan therefore has a
fully-fledged, comprehensive industrial and technological
development strategy based on a concerted approach
looking beyond specifically industrial policy measures
and progressively including research, education and town

and country planning."Ye?

The definitions listed above have shown that there
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is no spscific singlse aim for industrial policy. Geroski
classified aims as either macro-economic or micro-
economic,. He identified a macro aim as being, for
example, the achievement of Zero inflation, whilst a
micro aim was the promotion of growth of industry

exports.

It could be guestioned whether or not the
categorising of aims into macro or micro serves any real
purpose since there are problems with such
categorisation. A complication which blurs the seemingly
clear line between macro and micro aims is that the
achievement of a series of micro aims will, on a long
term basis, allow the achievement of macro aims. In
addition, not all aims fit neatly into this
categorisation. For example, the objective of improving
industrial competitiveness was the essential aim of
several of the definitions 1listed above. Unless further
explanation of this aim is given, it could be interpreted

as either a macro or a micro one.

There is no definitive 1list of programmes that may
be gathered wunder the heading of industrial policy.
Geroski, for sexample, mnoted the following: regional
support, research and development, employment, investment
grants, selective assistance to specific industries,
trade, redundancy, capital allowances and stock relief.®?
Various problems as regards compatibility and targeting
exist with any group of programmes that may be assembled
under the wumbrella of industrial policy in that not all
approaches are compatible. The effects of certain
policies may harm other programmes. Further, as Geroski
noted, plans may have different targets.®® Either or both
these difficulties make the selection of programmes for

an individual policy an exacting task.
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It might be thought that, due to these
complexities, it is almost impossible +to formulate a
comprehensive industrial policy that works in practice.®*
The Jabanese example, however, has shown that this feat
can be achieved. As Nester noted, in Japan, "Strategic
industries are targeted for development and declining
industries for protection."¢?® Industrial policies are
implemented in a wide variety of ways including
subsidies, technology infusions and export promotions.
The end result is that, in many instances, the Japanese
producer is able to offer a superior product,

profitability, and lower price.®*

Japan should not be thought of as a unique case but
as an illustration of what any state or international
institution can achieve, given several specific factors,
the most important of which is political will.#? Without
the support of the government any attempt to create and
sustain an industrial policy is doomed to failure.
Political will should therefore be seen as the prime

prerequisite for any industrial policy.

Political will has a deeper meaning than the desire
to make wuse of industrial policy. Given the broad
definitions of what constitutes industrial policy, it is
suggested that most states do use industrial policy in
some sense and that a few western states have made,
and/or do make use of, industrial policy in a relatively
comprehensive way.*%® The success of industrial policy is
thus proportional to the degree of commitment of
political will. As Nester noted, Mee the issue is
whether a government’s industrial policy will be ad hoc,
incoherent, and run by and for insiders or whether it

will be consistent, long term, and run for the sake of
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future generations."¢”

To create an effective 1industrial policy it is not
enough to make use of a general theoretical model. Even
if a perfect model existed there 1is no guarantee it
could be adapted to practice. Nor is it of any real value
to copy a successful policy from another state. For
example, as Johnson noted, it is of little value for the
United States to try to create a Japanese-style
industrial policy.”’® The true lesson to be gained from
Japan is for the United States to create an American
style industrial policy. This major point is made clear
by Ueno:

e industrial policy demonstrates no clear

relationship between 1its objectives and the means

of attaining them. Its conception, content and forms
differ, reflecting the stage of development of an
economy, its natural and historical circumstances,
international conditions, and its political and
economic situation, resulting in considerable
differences from nation to nation and from era to
era.’!

The statement also makes clear that a successful policy

must be adaptable in order to deal with changing

internal and external economic circumstances.

It is &a requirement of a successful industrial
policy that there should exist, or be created, an
institution that can successfully administer such a
policy. The obvious example of such an institution is the
Japanese Ministry of International Trade and Industry,
hereinafter referred to as MITI.?? In particular, MITI
has four features worthy of study: a clear brief,
adequate legal power, an efficient structure, and contact

with all groups relevant to industry.
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MITI has responsibility for shaping industry
structure and dealing with industrial dislocations;
guiding the development of specific industries and the
production and distribution of their products; managing
Japanese foreign trade and commercial relations with
other nations; ensuring an adeguate supply of energy and
raw materials to industry and managing a variety of
specific areas, for example, small business policy and

regional developments.’3

MITI is not all powerful.?”* In some of the areas it
can only try to persuade, rather than command, industry.
It does, however, have statutory authority as regards the
majority of its tasks. On balance, MITI has the power to
fulfil its functions without being open to the charge of

being an omnipotent dictator.

MIT! has a series of deliberations councils attached
to it. The most important such council is the Industrial
Structure Council. Its membership encompasses
representatives of both large and small Dbusiness,
government, consumers, academia, mass media, labour and

local interest groups. The role of these councils, and,

in particular, the Industrial Structure Council is to
deliberate on future industrial policy. These
deliberations, which are published and made widely
available, are known as 'visions’. Visions are

suggestions rather than recommendations. However, they
play an important role in Japanese industrial policy.
Ozaki wrote:
Vision-making is the Japanese version of indicative
economic planning, intended +to build a consensus
among all segments of society concerning the

country’s industrial structure, to ensure continuity
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and stability of industrial policy, to provide

information wuseful for firms’ long term strategic

planning, and to contribute to the optimal

allocation of resources for the good of

everyone.’®

A successful industrial policy does not require a
great number of administrators. Rather, it is the quality

of the
staff
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has been a relatively undeveloped

area of Community law and practice. There are four
reasons for this state of affairs. These are, the
technical difficulties inherent within the concept
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itself, the absence of a Dbase within treaty law, the
political opposition to a Community industrial policy
from Member States, and the inherent conflicts between
industrial and competition policy and their respective

directorates.

Even at the level of the state, industrial policy is
by no means a fully developed concept. Ueno indicated
that the creation of a successful policy meant developing
something specifically tailored to the end wuser. At the
state level, few nations appear to have succeeded in
achieving this objective, the Japanese of course being
among the obvious exceptions.?’® The task facing the EC is
even more demanding - an industrial policy tailored to
meet the needs of an economic union whose membership
steadily increased, each accession requiring complex new
factors to be taken into account. Further, not all the
Member States are at the same stage of industrial

development.

The Treaty of Rome does not deal with industrial
policy. As Swann stated, "... the reader will search the
Rome Treaty in vain to find provisions which call for,
and provide the juridical basis of, a Community
industrial policy."’*? By contrast competition policy is
well provided for. Nonetheless, an industrial policy
could still have been created. Lack of a treaty base,
however, is a major factor to be taken into account in
that it has undoubtedly delayed the establishment and

development of such a policy.

The absence of Treaty provisions meant that no
Commission directorate existed to develop and promote
industrial policy until 1967 when DG 111 was created.

Further, it 1is questioned if DG III has, as yet, been
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given the economic and human resources required to
create and administer an industrial policy. With all due
respect, DG 111 is not MITI. Had the need for an
industrial policy been recognised in the Treaty of Rome

this situation might not have arisen.®?®

The opposition of Member States is probably the
major factor in the failure of industrial policy to take
root at the supranational level. Some Member States see a
Community industrial policy as resulting in the loss of
important sovereign powers. Equally, they have foreseen
little compensation for pursuing such radical action as
the creation of an industrial policy, in the form of
economic benefits. As Hodges wrote, "The failure to
develop a comprehensive policy for industrial development
at the Community level can best be explained by the
absence of a consensus among member governments that such
an approach would bring them tangible benefits that would
otherwise be unobtainable."®! Until the 1890s, only
France had made proposals for a European industrial
policy in a Memorandum presented to the European Council
in 1983.°%%

No counterweight to this opposition to an industrial
policy from these Member States has been provided by
interest groups.®®* DG 11l was therefore almost isolated
in its position as the champion of industrial policy.
Hodges commented on, M e the absence of any powerful
allies for a campaign to introduce a comprehensive

blueprint for industrial development in the Community."®*

A consequence of perennial Member State opposition
to industrial policy is that DG [I1]l has been inhibited

from ever developing an explicit formulation for an
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extensive industrial policy.®°® For example, of all the
various documents produced on industrial policy by DG
IIl, the Colonna Report is the most complete.®® Yet even
this text leaves much to be desired with regard to
clarity of exposition as to the contents, aims and

methods of a Community industrial policy.

Some theories of industrial policy class competition
policy as a programme within industrial policy. A study
of Community practice, however, reveais that competition
and industrial policies are independent and competing
policies. Hodges wrote that:

The preliminary discussions of the Colonna Report in

COREPER made it clesar that the debate on industrial

policy was shaping up to a ¢general disagreement on

the fundamental economic philosophy underpinning
economic wunion. In particular there was a clash
between the liberal philosophy of market economy
based on competition ... and the predilection for

direct intervention and planning.®”?

He also observed that while DG Il was, by dint of the
Colonna Report, approving Community-wide industrial
concentration, DG IV was attempting to bring mergers

under closer control.

This disagreement between the directorates is still
extant at the present time. The previous section showed
that DG IV is committed to an active competition policy.
The 1987 Commission Document on Improving Competitiveness
and Industrial Structures in the Community noted that
Japanese industrial advantage was, in large part, due to

its exceptionally high level of concentration.®®

It can be argued that the future of +the EC, though,
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does lie with industrial policy. It is suggested that
Member States will not be able to derive the full
benefits from employment of individual industrial
policies. Paradoxically, this is in part due to the fact
that each state is a member of the Community and thus is
limited in its freedom of {ndividual economic action. The
most logical solution, therefore, however difficult it
may be, is to formulate an industrial strategy at the

Community level.

The 1992 project should therefore be aided in the
realisation of its aims by the Community devising an
industrial policy programme relating specifically +to
merger. In essence, this policy should provide for merger
to be governed by industrial policy criteria as well as
competition criteria. This is in order to allow firms to
fight foreign competition by taking advantages of
economies of scale. Such a merger policy would also be
concurrent with the avowed objectives of the Commission.
As Begg observed, "It 1is worth noting that one of the
European Commission’s objectives in esfablishing the
single market 1is to facilitate the development of pan-
European companies which will be better placed to compete
with large Japanese and American rivals perceived to have

achieved dominant positions in many sectors."®?

As regards the need for merger policy to take

account of industrial <c¢riteria, the major argument
revolves around the key question of markets and
efficiency. If efficiency gains are realisable on a

European scale both in niche markets and in the wider
European markets then merger considerations ought to
include industrial policy needs in order to realise these

gains.?°
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The case against having a Community merger policy
that takes account of industrial criteria has many
adherents. It rests primarily on the supposition that
there 1is no <claim to be made for the existence, even
after 1892, of many pan-European markets. The claim here
is that, despite the legal fact of a single European
market, local preferences will result in the continuance
of a series of niche markets. It also assumes that no
efficiency gains on the European scale are possible in

these niche markets.

For example, Geroski has written, "[t is also more
than clear that tastes are not homogeneous across Europe,
and that the wide diversity of preferences that exists
means that the internal European market will never be
more than a <collection of distinct market niches."'!
Mesdag has stated, "The main thrust of marketing ... will
need to continue to gear itself to 320m different people,
each with 1its own quirks and foibles, most with
increasing wealth, independence and choosiness."?? Kay of
the London Business School has described the idea of a
single market of 320 million people as a cliche. He
wrote, "The cliche is dangerous because it invites people
to believe that the European market will be more

homogeneous after 1982 than it is now ..."%3

It is not disputed that there are niche markets and
that such markets will continue to exist even after
1892. However, economies of scale are possible even in
such markets.”* These may be achieved primarily by
vertical rather than horizontal integration - where a
firm seeks efficiencies by moving up or down the chain of
suppliers producing 1items that contribute to the end
product. This was the central theme of an article by

Lorenz. He wrote, "As a few pioneers of pan-European
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acguisitions ... have demonstrated over the past few
years, considerable scale benefits can be achieved higher
up the value-added chain, in the production and sourcing

of standard components and sub-assemblies,"""®

Further, it is also possible to promote efficiency
gains in niche markets even at the end product level.
This is achieved by the c¢reation of a cross-border
network of specialised factories. Merger is one means by
which such factories can be obtained. Lorenz noted that
this ought to produce better employee relations, fewer

skill shortages and lower indirect overheads.

Also, with regard to niche markets, in some
markets, it is the large efficient firms that are best
placed to exploit them. For example, Feast wrote that
"... Japan's well-established 'lean’'production allows it
to build cars in lower volume and still remain

profitable. Japanese makers are thus capable of producing

numerous niche vehicles - and to renew them freguently
--."'b
Moreover, not all of the markets within the

Community are niche markets. There clearly exist many

larger markets. It is contended that studies may fail to

identify such markets adequately. As Lorenz stated, “"The

London Business School catalogue of industries in which

further scale-building can be Jjustified 1is wvery short
ne 7

e The catalogue was, in his opinion, unrealistically

short.

Where there exist markets that are pan-Europsan in
scale the need for supranational industrial policy
considerations in respect of mergers is even clearer. The

Industrial Bank of Japan, in a comprehensive study of
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European markets, believed that a major cause of European
industrial weakness was due to uncoordinated national
policies as regards firms in key industries. The
'Industrial Bank of Japan Review,’ in its section on
'Industrial Policies,’ stated:
Most countries'of the EC have been keen on nurturing
at least one company in éach of the key industries,
even utilizing protectionism. The policy of 'one
company in one country’ led to monopolistic market
structures, killing market forces in a country,
while leading to an overcrowding of companies in
the Community. This has resulted in segmented
markets in the EC, where economy of scale is not
achieved."?®
Industrial ©policy considerations could be a wvital
ingredient in overcoming this handicap. Cecchini, noting
merger as a method of external restructuring, stated that
"Such operations can help companies attain a truly
European dimension and thus escape from +the narrow logic

of the 'national champion’."??

If this analysis is correct then it is clear that
merger is a necessity for many European firms. If so, a
coherent European industrial policy should be in place to
oversee and coordinate such ventures. At worst, the
actual mergers themselves should be decided on industrial

as well as competition grounds.

1982 notwithstanding, niche markets are continually
becoming more pan-European. The creation of the Community
itself, scientific improvements in all forms of
communications technology and the increase in incomes of
Europeans have resulted in greater mobility both of the
European peoples and their products. Whilst it would be

an exaggeration to claim that the Member States are
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losing their individual identities and characteristics, a
degree of Europeanisation is gradually but inexorably

taking place.

To believe that 1882 will not accelerate the
creation of more pan-European markets is to underestimate
the power of the economic forces that the programme has
unleashed. 1992 is not only about +the actions of the
Community, it is about the reactions of industry. 1982,
along with the general upsurge in global competitiveness,
has fuelled a merger wave. The reorganised industry that
will come into being as a result is dynamic enough to

breach the structure of niche markets.

The newly merged firms must sell their product in
greater numbers in order +to survive. Industry will
therefore attempt +to create a new market structure more
conducive to its needs rather than continue to serve the
present niche markets.t'°? What might happen 1is that
industry and the consumer may confront each other in
battle. In such a confrontation the odds are in favour of
industry. While this understanding is at variance with
conventional economic theory, which holds that the
customer is king and that industry exists to provide that
which the customer desires, Galbraith has argued
convincingly that the true situation is that industry has

power over the market.!°!

A final ground for using industrial policy criteria
for merger relates directly +to ths threat of foreign
competition. Every merger between European firms means
that the target firm has stayed in European hands. This,
is an admitted strategy of some European firms. Dawkins
reported that a major European car parts firm stated one

reason for its acquisitions was to lock o©ut the
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Japanese.!®? Garnett noted that the purchase of Benati by
Fiat was made in order to avoid that firm falling tao

Sumitomo of Japan.!°3

Conclusions. Industrial policy is admitted to be an

extremely difficult concept, with regard both to theory
and practice. Further, the difficulties are enhanced by
the fact that it 1is a notion at odds with the favoured
policy of western democracies, that of competition.
Nevertheless, as shown by the Japanese example, the
economic rewards of correctly adapting industrial policy
theory to the needs of a state or an institution are
considerable. This specific example of the successful
implementation of industrial policy 1is neither unique

nor impossible to replicate.

A study of EC practice with regard to industrial
policy shows the concept has not, as yet, received a
proper trial. A comprehensive industrial policy has many
potential advantages. For example, it could enhance
competition policy by aiding integration and helping to
stop abuse of Articles 92-4 of the Treaty of Rome. It
may still be an idea ahead of its time in that its
general application remains too demanding to realiss,
Nonetheless, an argument can be advanced for initiating a
specific micro policy of using industrial «criteria as

well as competition criteria for regulating merger.
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