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ABSTRACT

Contrary to the pretentions of liberal jurists, positive international law does not
represent a 'scientific’ and 'universal' system of law. Instead, it is largely marked by
ambiguity, fragmentation and legal lacunae. For instance, international law still lacks
supranational mechanisms for resolving inter-state disputes. Furthermore, there is no
agreed definition among states of what constitutes law' and how it should be applied.
If this is the case, then, international jurists should seek to understand the subjective
context in which a particular legal discourse takes place, instead of proposing 'correct’
formulae on the basis of 'objective’ legal norms.

The deficiency of present international law is most visible in the sphere of the law of
territory. Under international law, territory is still treated as an exclusive preserve of
the state irrespective of the wishes of the ‘people’. It will be argued that the state-
centric nature of international law still persists despite the inclusion of other legal
personaiities and categories of rights into its ambit. Since the autonomy of states is
the starting point of international law, practical implementation of the right of
'peoples’ to self-determination or the international protection of human rights and
minority rights are severely prejudiced.

This conceptual framework informs the mode of analysis pursued here to examine
Turkish conceptions and practices of international law. By attempting to understand
Turkey's international outlook from within, this study is intended to demonstrate, in
the context of various test-cases, the need for the international legal discipline to
open itself to other social disciplines, instead of confining itself to the parochial
boundaries of law' as such.

The second chapter, following the Introduction, introduces the critical hermeneutical
paradigm adopted in this study. It argues that the analysis of international law
requires a multidimensional and multilayered understanding of legal pheneomenon
and behaviour which does not proceed on the basis of a single theory, be it positivism,
naturalism or postmodernism. Chapter three focuses on the theories of state and
nationalism as explanatory frameworks for the international legal behaviour of
individual states. This theoretical framework is then deployed for an exposition and
explanation of Turkish conceptions of international society. It will be argued that the
Turkish view of international society is largely shaped by Eurocentric assumptions
and perspectives, while Turkish nationalism is deeply suspicious of the outside
world, including the west.



Chapter four focuses on the role played by Turkey's academic establishment in the
dissemination of a particular view of international society and its legal framework.
Having examined some prominent textbooks of international law and, to a far more
limited degree, of international relations, this study concludes that they are largely
modelled on western positivistic scholarship, and tend to ignore the 'progressive’
dimensions of international law and politics.

The second section of this thesis draws on the practical implications of the conceptual
analyses made previously. This is done through an investigation of Turkey's legal
behaviour in the context of some disputes and questions with which it has been
involved. Chapter five focuses on the Cyprus dispute over which Turkey and Greece
hold contradictory views. This is also the case with the Aegean dispute which will be
examined in Chapter six. Chapter seven focuses on the problems faced by the Turkish
minorities in Bulgaria and Greece. In its turn, Chapter eight deals with the question of
the Kurdish minority in Turkey. Chapter nine focuses on Turkey's voting pattern in
the UN General Assembly with regard to some of the 'progressive’ issues of
international law, namely the principle of self-determination, human rights and the
search for a new international economic order. The concluding chapter, on the basis
of the preceding analyses, draws on the limits of positive international law in securing
a peaceful and egalitarian international order. The same chapter also asserts that
Turkey's largely anachronistic view of international law, and its failure to play an
active role in international relations is, by and large, a function of its problematic
identity.
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CHAPTER 1

INTRODUCTION

This study is an inquiry into some of the problematic areas of international law, with
special reference to sovereignty and statehood. The extent to which states are held to
be sovereign, both internally and externally, has long been an important
preoccupation of polititical and legal theorists. A brief introductory remark on the
origins of the international law of territory may be useful here. Under the Eurocentric
international law of the nineteenth century, the state was sanctified as the sole actor
of international society. Accordingly, this system of law was premised upon an
absolutist concept of statchood according to which the state was the supreme
overlord of the territory under its jurisdiction. International law was solely assigned
the task of delimiting state competences. Therefore, it was not entitled to interfere in
the domestic jurisdiction of states which meant that the relationship of a state with its
people was a matter for domestic law. International law could only become involved
in this process in so far as a given state had delegated certain powers to international
law (1). The non-western states, for their part, acceded to this system of law from
the mid-nineteenth century onwards on the basis of western positivistic doctrine. The
principle of the 'sovereign equality of states', coupled with the principle of 'mon-
intervention in the internal affairs of other states', in their view, granted them the legal
right to defend themselves against western colonialism and imperialism (2). In other
words, theirs was a pragmatic response to the crude realities of an international
system dominated by western states.

International law is, for the most part, still governed by an absolutist concept of state
sovereignty. This is perhaps not surprising given that international law is not based
on an actual consent among states. Instead positivist legal language is used by states
to justify their claims upon others "as if it were a universally accepted legal discourse"

3.

If this is so, the international jurist is bound to resist the temptation of engaging in an
exclusively formalistic debate when analysing the international legal behaviour of
states. This implies that, for instance, facts about inter-state disputes have to be
related to the ideological beliefs of the contending parties. States tend to have a
particular vision of themselves, and perceive international law in accordance with
their official ideology, the modality of their international relations, their peculiar



history and so forth. This has to be taken into account when attempting to expose the
actual behaviour of states in the larger international community. In other words, the
legal jurist has to recognize the fact that states are autonomous centres of political
and legal culture, and not simply internationally recognized sovereigns, with identical
values and images, of a geographical space.

This requires that distinct approaches to international law be studied. However, the
problem is that western international jurists are too conservative to admit any role for
non-western systems and perceptions. As has been argued above, despite its claim to
universality, international law is still based on western notions as to what law is and
how it should operate in practice. One can, however, witness the emergence of a
trend towards greater recognition of different legal cultures in the understanding of
international law. Socialist and Third World perspectives (4) are prominent among
such contributions. There is also a growing body of writing on the Islamic approach
to international law (5). By the same token, scholarly treatment of case studies
dealing with individual states explain a great deal about the ways in which the
individual actors perceive international society and its legal framework (6). For its
part, this study is intended to make a modest contribution to the final category of
area studies.

These are some of the considerations which inform the methodological and
substantive analysis pursued in this thesis. Hence, although focusing on the
theoretical and empirical dimensions of Turkey's legal behaviour in international
society, this study does not treat the Turkish state as an all-encompassing, immutable
organism with a life of its own. Instead, it develops theoretically an explanation of
Turkey's legal behaviour as integral to political, economic and social framework
within which it takes place. An understanding of Turkish nationalism has a key place
in such an analysis, since 'national objectives' and 'claims' often define the boundaries
within which foreign policy-makers have to operate. This is not, however, to deny
the fact that the ideological disposition of the political elites themselves has an
important bearing in the formulation and execution of policies towards international
society. The 'nation’ and 'political elites' constantly interact with varying degrees of
influence towards one another. In order to establish this linkage in a methodical way,
a hitherto neglected concept, 'national identity', will be employed as an analytical tool
to explain the foreign policy process in Turkey. Bloom defines national identity as :



..... that condition in which a mass of people have made
the same identification with national symbols so that they
may act as one psychological group when there is a threat
to, or the possibility of enhancement of, these symbols of
national identity" (7).

In this context, 'national identity dynamic', a derivative of the concept of national
identity, will be utilized to explain the interaction between three distinct categories
and processes: the formation of Turkish national identity - politics - international
relations of Turkey.

It is hoped that by exceeding the parochial boundaries of a formalistic discourse, it
will be possible to shed light on the empirical findings relating to Turkey's actual legal
behaviour in international society. Why, for instance, does Turkey claim that the
Kurds of Turkey do not constitute a minority under international law? How can one
make sense of Turkey's relative indifference to the newly evolving rules and principles
of international law, such as the international law of development, the new law of the
sea, the principle of self-determination? And why is it that, although a developing
country in economic terms and a Middle Eastern country by geography, religion and
culture, Turkey has chosen to establish military, economic and politico-cultural
alignments with the western group of states -such as NATO, OECD, Council of
Europe, and the EC (as associate member)? These issues, as is believed, cannot

properly be addressed without focusing on the specific political and legal culture in
Turkey.

Hence, in this dissertation, an analysis based on 'globalization’ or 'balance of power' is
dismissed in favour of a ‘hermeneutic’ approach. Indeed, Turkey's historical
experience shows that the impact of globalization on states should not be
overestimated. It is argued that many of the problems that Turkey faces with regard
to the outside world today have their roots in Turkey's ambiguous and ill-defined
identity. Its historical location can be traced to Turkey's incorporation into western
standards of civilisation in the nineteenth century -through various political and legal
reforms. The process of westernization culminated in the creation of a Turkish
nation-state after the collapse of the Ottoman Empire following the latter's defeat in
the First World War. The main objective of the Turkish nationalist leadership, led by
Mustafa Kemal Ataturk, was the establishment of a secular nation-state based on
modemnity and rationalism. Throughout the 1920s and 30s, extensive political and
legal reforms, ranging from the disestablishment of the Sultanate and the Caliphate to



the introduction of the Latin alphabet, were undertaken to create the conditions of a
social, economic and political system along the lines that existed in western Europe.
For Kemal, the fight against the imperialist West had to be fought with the weapons
of the West, including its political philosophy (8). Hence, from the outset, Turkish
nationalism was effectively premised on the recognized supremacy of Western
civilisation. Conversely, this entailed the rejection of the Oriental/Islamic identity as
"backward' and ‘despotic'.

Unlike their Ottoman predecessors, the republican political elites were suspicious of
heterogeneity and cultural pluralism and, therefore, set out to impose a uniform
identity (Turkish’) upon diverse ethnic and sectarian communities. In other words,
the state was intolerant of the intermediary institutions and societal processes which
could provide a channel of communication between the nation and the state in
Turkey. It was the ideals of the Third Republic in France which laid the intellectual
foundations of this policy of homogenization and etatisme (9).

Turkey's incorporation into the western standards of civilisation was followed by its
gradual co-optation into the western states system. Indeed, Turkey became a
member of the OECD (initially, OEEC), Council of Europe, NATO, and an associate
member of the EC in the post-Second World War era. For the Turkish ruling
establishment, political, military and economic alignment with the western world
reaffirms Turkey as a ‘civilised' nation. Turkey's identification -at the official level-
with the western bloc of countries prompts Turkish diplomats to perceive
international society from a predominantly western perspective. Hence its reluctance
to support the Third World initiatives towards establishing a new international legal
order. Unofficially, however, people in Turkey generally feel a deep mistrust of the
western world, which frequently evokes memories of Ottoman subjugation by great
European powers in the nineteenth century, as well as of the Turkish War of
Independence which was fought against Western occupying powers and their
protégés. For many Turks, including a section of the ruling establishment, the
Kurdish search for self-determination is, in fact, an imperialist plot, devised by
western countries and by some 'external' enemies, intended to divide and then
subjugate Turkey. It is argued that the ambivalent nature of Turkey's links with the
western group of countries is a major cause of Turkey's insecure and ambiguous

identity which has a significant bearing on its conception and practice of international
law.



Turkey's problematic identity should also be seen as a function of the authoritarian
nature of the Turkish state. Although the contemporary Turkish state, its self-
perception, and its conception of international law are in most respects diametrically
opposed to those of its predecessor -the Ottoman Empire-, the elitist nature of the
Ottoman state continues to mark the contours of the republican state today. The
political establishment (politicians, bureaucrats, army) is still suspicious of civil
society, although Turkey is seemingly a multiparty democracy. Political groups who
are opposed to official policies are frequently branded as ‘fundamentalist,
‘communist’, 'separatist’ or 'traitor'. The army has a major influence in the formulation
of foreign policy objectives. As a result, the outside world is, for the most part,
perceived from a security—orientcd perspective. In foreign policy discourse, the
countries adjacent to Turkey are often depicted as 'hostile', if not 'expansionist'. This
is particularly true of Greece which, as Turkey's 'historical enemy', represents the
negative referent against which Turkish nationalism defines itself. One of its
ramifications is that Greco-Turkish disputes in Cyprus and the Aegean should not
merely be understood as purely legal matters which can be resolved through a bi-
partisan application of positive international law. Instead it must be recognized that
they involve highly emotional questions of 'national identity' and 'prestige’ as far as
mass public opinion in Turkey and Greece are concerned. Legal jurists, then, are
bound to understand how the respective countries define the problem in the light of

their peculiar historical experience as a 'mation', and how, then, they present a viable
solution.

It is believed that the hermeneutic approach has some normative merits too: first, it
enhances the possibility of inter-state understanding; second, it makes it possible to
put the empirical data and behavioural patterns relating to the posture taken by states
towards one another into the service of policy-makers before negotiations. This
enhances the possibility of applying legal analyses in real life situations. As a result
of the hermeneutic approach, concepts like 'perception’ and 'image' are incorporated
into the analysis of seemingly 'legal' situations.

It is the view of the present author that Turkey's legal behaviour in international
society has received no major scholarly treatment. One may find here and there
various books and articles on Turkish foreign policy, or on the Turkish position on
some international disputes, like Cyprus and the delimitation of the Aegean, or on the
Turkish approach to certain questions of international law. However these themes
are explored on an empirical basis, and in a fragmentary way. Besides, Turkey's
actual international behaviour is generally explained as a by-product of 'external’



factors -international system, balance of power, external threats, international wars,
other states' behaviour towards Turkey and so forth- to the exclusion of ‘domestic'
factors. The proponents of this approach tend to treat Turkish foreign policy simply
as a function of international events, without any dynamics of its own. As a result of
this, the existing studies on Turkey's international behaviour hardly discuss the
questions as to why Turkey behaves the way it does, and how it defines its national
interests in relation to a wider international society. In other words, that which is
missing is a conceptual framework which seeks to locate the complex set of legal
issues into the political and cultural context in which they take place. This study
purports to take up this challenge.

Three distinct levels of analysis can be singled out in this dissertation : descriptive,
explanatory, prescriptive. The descriptive analysis is designed to examine Turkey's
official policy on various international disputes, such as the Cyprus and Aegean
questions, and the problems over Turkish minorities in Greece and Bulgaria on the
one hand, and the Kurdish minority in Turkey on the other. In the same context, a
description is made of the position taken up by Turkish representatives in the UN
General Assembly on some of the newly evolving and progressive areas of
international law. Indeed one of the main objectives of this study is to examine
Turkey's conceptualization of international society as manifested behaviourally in the
United Nations General Assembly. As opposed to official declarations of intent by
government representatives, the voting pattern of states in the UN and the arguments
on which they are based can be taken as reliable sources of state behaviour. Here
there is a sufficient amount of independent empirical referents. The descriptive
analysis is also extended to include some multilateral treaties relating to human rights,
the protection of minorities, and the principle of self-determination to which Turkey
may or may not be a party. Finally, the Turkish conception and practice of
international law is uncovered by drawing on the official statements and/or editorial
pronouncements on various international legal issues as published in such official or
semi-official periodicals as Dis Politika (Foreign Policy) and Turkish Review
Quarterly Digest.

As for explaining the Turkish approach to international law, this study will focus on
the conceptual definition of the Turkish image of international society. Why, for
instance, is Turkey's international behaviour the way it is? What are the main motives
and goals that lie behind the formulation and execution of it? The causal questions
worth raising and pondering through an investigation of Turkey's policy
pronouncements and its actual behaviour are numerous indeed. For instance, can



Turkish behaviour within the larger community of nations be explained by its
'national interests'? If so, what are they and how are they defined and manifested?
Can they be explained in terms of Turkey's official ideology which is deeply rooted
in Turkish nationalism? If so, what is the main doctrinal or ideological thrust of
Turkish nationalism? How is it translated into the external arena? What is Turkey's
perception of the emerging international order? Can it be explained in terms of a
coherent, long-term strategy with reasonable theoretical foundations, or of an ad hoc
or pragmatic response to the initiatives of other international actors? These are some
of the major issues that are explored under the explanatory level of analysis pursued
in this dissertation.

As far as the prescriptive level of analysis is concerned, this study has taken up a
modest challenge to attempt to project alternative policy options as far as the Turkish
posture and strategy of international order are concerned. These themes, among
others, will be elaborated in the concluding chapter of this study.

The method of analysis employed in this dissertation is significantly inspired by
Foucault's exposition of the links between power/knowledge/discourse. As is well-
known, Foucault's main concern was with power and its diffusion into the whole
fabric of western societies. However, as he himself was well aware, the mechanisms
of power, as they were manifested in the west, could equally apply to non-western
societies due to increasing globalization. Besides, the repressive character of many
regimes in the Third World make them ideal candidates for an analysis of power there
(10). According to Foucault, discourse is the link between power and knowledge.
He contends that in every society, discourse is produced, organized and redistributed
according to particular patterns and processes (11). Hence, in the specific instance of
the discourse relating to Turkish foreign policy, there seems to have been a subtle
process in which the public are presented with a particular reading, or misreading, of
international affairs that is likely to legitimize existing policies. This study focuses on
two of the major institutions which shape public perceptions : the state and the
academic establishment in Turkey (they are examined in chapters 3 and 4
respectively).

This thesis is divided into two main segments. Chapters 2, 3 and 4, which follow the
introductory chapter, lay the conceptual foundations of the analyses to be made in the
rest of the dissertation. Chapter 2 introduces the foundations of the modernist (critical
hermeneutics) paradigm adopted in this study. It discusses various approaches to law
in general, and to international law in particular, and then seeks to establish why



different theories, ranging from positivism to postmodernism, give an incomplete
picture of international law. Accordingly, it suggests that a variety of analytical and
conceptual approaches are needed to understand the nature and actual operation of
international law . Chapter 3 makes a critique of the liberal notion of sovereignty and
traces its impact on the international system. Sovereignty, as the expression of the
political autonomy possessed by states, is essentially linked to nationalism in an age of
nation-states. Hence the twin concepts of 'nationalism’ and 'nationhood’ merit serious
analysis in order that sovereignty is placed into its proper context. In this chapter, it
is argued that the 'nation’, although not entirely imaginary, owes much of its existence
to the nationalist intelligentsia. It has to be recognized that the nation, not unlike the
state, is not a static, all-encompassing organism with a unified identity. It is
essentially a political concept in that its recognition as such depends, for the most
part, on the armed struggle of the political community which claims to be 'nation’,
thus becoming a ‘nation-state’. From this, it can be deduced that international law
does not govern the rules that enable the emergence of states. As Carty observes,
states have their own reasons to exist (12). Western liberal political theory, based on
the notion of social consensus, defines the individuals living in a given territory not
through their ethnic, religious or cultural identity, but as an indistinguishable part of
the nation. This implies that individuals have an identity in so far as this is recognized
as such by the state. This is at the very heart of the liberal theory of the state and the
nation which has had significant implications for international law.

One of its implications is that this conceptual framework does not easily reconcile
itself with the notion of minority rights or the principle of self-determination -outside
colonial/alien/racist contexts. Minorities, in fact, are perceived as an indistinct part of
the political community which purportedly possesses common aspirations and cultural
references. It is argued that this is a myth of the 19th century modernist discourse,
which exerted considerable influence on Kemalist nationalism -the official doctrine of
Turkish nationalism. In chapter 3, it is also asserted that there is no such thing as a
"Turkish nation' in the sense of having singular characteristics. Accordingly, this study
seeks to 'deconstruct’ this myth by revealing the diversity of interests, aspirations,
memories and cultural symbols that exist in Turkish society today. It is argued that
the Kurdish uprising since the mid-1980s, as well as the rise of Islamist ideology, have
indeed bitterly shown the defects of Kemalist nationalism. Chapter 3 also draws on
the impact of Turkish nationalism and national identity upon Turkey's approach
towards international society. The same chapter also investigates the decision-
making process with reference to Turkish foreign policy.



Chapter 4 makes a critique of the Turkish 'school' of international law and relations.
In the first section of this chapter, it is argued that Turkish scholars of international
relations have failed to come to grips with new transnational actors and processes
which cannot be properly addressed within the narrow confines of inter-state
diplomacy. For this purpose, the textbooks of international relations and those
relating to Turkish foreign policy will be surveyed to conclude that they are marked
by a heavy reliance on the American realist school which gives prominence to power
politics.

In the remainder of chapter 4, which is the main crux of that chapter, it is argued that,
in the Turkish case, the dominant legal doctrine, legal education and foreign policy
buttress a pervasive system of enduring patterns. For instance, the constraints of
Turkey's posture within international society are also reflected in the substantive and
methodological framework of international law scholarship in Turkey. Just as Turkey
has since the 1950s defined itself within a negative framework -by reacting rather than
initiating; pragmatic rather than idealist-, Turkish scholars of internaiional law have
generally adopted a conservative and positivistic stance in their treatment of the rules,
principles and doctrinal conceptions of international law. In chapter 4, having
examined the textbooks written by some prominent international jurists in Turkey, it
is asserted that they have failed to exceed the boundaries drawn by classical
international law at the expense of contemporary methodological and substantive
challenges to established orthodoxies. For instance, issues like 'human rights', 'self-
determination', and principles embodied in the ‘New International Economic Order'
have not received the attention which they deserve. This apparently anachronistic and
uncritical perspective has to be perceived as an integral part of the foreign policy
process in Turkey.

The chapters grouped under Part 2 are intended to serve as empirical cases for the
conceptual analyses made previously. These chapters attempt to expose Turkey's
official interpretation of international legal norms in the light of specific cases. The
first group concerns some of Turkey's major international disputes : disputes with
Greece over Cyprus (chapter 5), the delimitation of the Aegean sea (chapter 6), and
Turkish minorities in Greece and Bulgaria (chapter 7) -in the Bulgarian case, the
policy of forcible assimilation of the Turkish minority has been ended after the demise
of the communist regime there. Chapter 8 focuses on the Kurdish minority question
in Turkey. After having established the status of the Kurdish community under
international law, this section will proceed with an analysis of their rights, and, then,
Turkey's obligations towards them. Chapter 9 concentrates on Turkey's voting



behaviour in the UN General Assembly since the 1950s with regard to the newly
emerging areas of international law. They may be labeled as 'progressive' issues in
that they fundamentally challenge certain assumptions of classical international law
such as ‘absolute sovereignty', 'the principle of reciprocity among states', and the
'principle of effectiveness' as the basis for sovereignty. The progressive issues are
subdivided into three sections : decolonization and the principle of self-determination;
search for a New International Economic Order; and human rights.

The Conclusion of this thesis makes a brief review of the previous arguments and
reflects on their implications for the future.

Overall, this dissertation sets out to show that international law is still, to a significant
extent, based on western assumptions of liberal legality, and on the autonomy of
sovereign states. As a result, it leaves very little scope for the effective inclusion of
human categories other than states -such as minorities, various cultural groups, and
individuals- into the ambit of international law. The fact that states are treated as
autonomous centres of power under international law, requires an understanding of
the domestic environment within which decision-makers operate. Hence the
usefulness of a subjectivist approach as is adopted here. (Bloom’s analysis of
‘identification theory’ is central here) One of the main assertions made in this
dissertation is that, with its broadly and vaguely worded rules and principles,
international law encourages discretionary interpretations of international norms by
states. Thersfore, these defects, among others, have to be overcome before one can
truly speak of 'international' law.

This study relies on primary sources as far as the legal materials are concerned.
Hence an extensive use of Turkey's international treaties, which are relevant to the
issues discussed, are made. This study also relies on the original materials with
respect to international treaties, UN General Assembly and Security Council
Resolutions and the rulings of international courts (Court of Justice of the European
Communities and International Court of Justice). Besides, the arguments are
advanced on the basis of official or semi-official documents when attempting to
describe and explain Turkey's official policies towards certain questions of
international law. When, however, the primary materials were not available, this
study relies on secondary sources such as books, articles, magazines and newspapers.
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CHAPTER 2
AN INTRODUCTION TO THE PARADIGM

Broadly speaking, the interaction between the system of international law and states,
as primary subjects of international law, can be studied -at least- in two different
ways. First, it can be examined in terms of what it claims to do rather than what it
actually does. The first view suggests, if implicitly, that international legal doctrine -
rules, principles and concepts- constitute a coherent and predictable system which
guides or coerces behaviour. This analytical approach then proceeds to evaluate the
behaviour of states by reference to positive rules of international law. If it concerns a
dispute, the international lawyer formulates his/her legal reasoning on the basis of
treaties, custom, precedents, juristic writings and so forth. This is the broad
description of the 'positivistic approach' to international law. Second, the interaction
between the system of international law and states can be examined by focusing on
the practical operation of law to discover how it is actually perceived by states. This
approach suggests that international law, as a social construct, is inevitably partial
and reflective of the attitudes and perceptions of states. As such, it is not and cannot
possibly be an exclusively positive system of law. Therefore, the second approach,
which may be described as a 'sociological approach’, favours an empirical
understanding of how states (legally) behave and, perhaps, why they do so. By
focusing on the function of international law in international society, the proponents
of this approach hope to understand the limits and possibilities of the existing legal
system. For its part, this study adopts this second analytical position, and employs a
'sociological  approach’ which involves an investigation of actual
understandings/interpretations of/attitudes towards international law in the Turkish
context.

Before expanding on the concepts and ideas which will constitute the backbone of the
theoretical position adopted in this study, an inquiry into the nature of law in general
and into different analytical approaches to the study of law may be necessary here.
Such inquiry allows a greater understanding of the status of international law as Taw'
and introduces various ideas, approaches and concepts, some of which will be used
to formulate the ‘critical legal' position adopted in this thesis.

There are two classical schools of thought which dwell on the question of the nature
of law and the ways of approaching the legal phenomenon. The debate between
positivist and_naturalist schools of jurisprudence centres around their differing views



as regards the basis of legal obligation. Positivist theories of law concentrate upon a
description of law by reference to formal, rather than moral or ethical, considerations.
Positivism has been the dominant school of jurisprudence since the nineteenth
century, particularly in the Anglo-Saxon world. The positivist theory of law was first
developed chiefly by scholars like Jeremy Bentham, John Austin and some others in
the nineteenth century.

A major concern of Bentham was to distinguish between the descriptive and the
normative, between what 'is' and what 'ought to be'. For him, these were separate
issues which had to be dealt with separately. Bentham argued that the will of the
sovereign was imperative upon legal subjects since those imperatives were backed up
by sanctions. He asserted that implicit coercion is a major aspect of sovereign
command. The subjects' habit of obedience, for Bentham, derives from the coercively
induced fear of the sovereign and/or its moral authority (1). Austin, who was a
disciple of Bentham, went beyond Bentham in asserting that the power of a sovereign
was not subject to any legal limitation (2). Similarly, Hans Kelsen, a prorninent legal
theorist of the present century, distinguished law from other social orders on the basis
of its character as a "coercive order" (3).

Hence the positivist theory of law attempts to identify law by reference to a single
source, to a particular location of power. Since the validity of a legal system is
effectively guaranteed by the state as sovereign, moral or philosophical arguments
about the nature of law are bound to be speculative and irrelevant to the legal
process. Hence legal positivists, ranging from Austin to Kelsen, are concerned with
law as a technical discipline without regard to value judgements. Indeed Kelsen
called his theory 'pure’ in the sense that his legal theory precludes all considerations
which fall outside the essence of 'law' (4). For Kelsen, law is always positive and
independent of morality (5). Hence positivism claims that the methods of legal
'science’ should be objective. That is why this theory is concerned with the
description of facts, and not of values (6). While value-judgements are not verifiable,
factual observations are.

Legal positivists reject the claim that the analysis of law requires an analysis of the
content of the legal norms. This is due to the positivist assertion that, since they are
not empirically verifiable, there exist no underlying universal attributes of human
beings which determine the content of norms (7).
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While the positivist theory identifies law by reference to a single source (a particular
location of power), naturalist theory does so by reference to its content. Indeed
naturalist theory is primarily concerned with morality, rather than with the formal
status of a particular norm, which it claims should govern legal regulations (8). Hence
it argues that governmental authority on law-making should be limited by moral
considerations. This is the criteria for judging whether a particular norm qualifies as
law' (9). While recognising the positivist emphasis on formal criteria for identifying
law, naturalists seek to involve moral and ethical considerations as relevant to law
(10). The extent of the divergence between positivism and natural law, however, is
often exaggerated.

The fact is that these two main classical theories of law (positivism v. naturalism) give
different answers to different questions. Hence the purported distinction between
them is mostly arbitrary. The positivist theory is primarily concerned with the
identification of formally valid law. In this view, the sense of legal obligation derives
from authority, and not fron: moral rightness. The question of the ultimate source of
authority falls outside the scope of positivist enquiry (11). Naturalism, meanwhile,
does not question the formal status of 'laws' as understood by positivists. Instead its
main concern is to ascertain "the extent to which laws have a claim to obedience"
(12). Although naturalists claim that the authority of law should be based on
morality, they do not question the 'law' quality of a perceived immoral law (13).

It can be contended that neither of these classical theories of law provides an
adequate basis for understanding legal phenomenon. Since this study is not an inquiry
into the nature of law as such, the discussions will proceed with an elaboration of
their weaknesses in the context of international law. To begin with, naturalism
operates at the level of abstractions, and, therefore, does not adequately consider the
complexity of international relations. Besides, its universalistic postulates such as
justice and morality, are not capable of verification. The existence of a system of
international law, however inadequate it may be, the rules of which are not always in
conformity with the objective ideas of justice, testifies to the fragility of the naturalist
claim. If, however, with a twist of logic, the binding character of international rules is
claimed to derive from natural law, then the theory becomes tautological, in which
case it loses its explanatory potential.

Contrary to the naturalistic approach, positivism is widely considered to be the most

adequate approach to international law -which is after all a 'positivistic' system.
Therefore the problems associated with positivistic analysis will have to be explored
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in greater detail. Positivistic analysis -not theory- is premised on a view that
international law is a complete and gapless system of law which provides clear
answers to all conceivable legal problems in international relations. Accordingly, the
behaviour of states is observed and measured to test it against the prescriptions of
international law. Admittedly such analyses may be rigorously researched through the
disclosure of the apparent facts of a situation, and may be meticulous in terms of
presenting all the relevant facts. But the critical question is how to make sense of the
existing data. The problem with positivistic legal analysis is indeed two-fold : first, it
lacks an explicit methodology or clearly differentiated levels of analysis; second, it
treats international law as an absolute, complete and universally accepted system of
law. These two defects need further elaboration.

Positivistic analysis of international law is premised on an anthropomorphic
conception of states which possess coherent personalities. Under this scheme, states
interact with one another as individualistic personalities. This approach frees the
analyst from the theoretical problems of social integration and political mobilization.
The psychological link between the state and national population is dismissed in
favour of an uncritical acceptance of legal ties between the citizen and the state as
given. In other words, individuals as citizens become passive bystanders in the power
game between the representatives of states. This simplistic conception of international
relations retains its appeal as an explanatory tool, particularly in times of international
conflict. The fact is, however, that decision-makers do not base their position on the
basis of supposed international norms. Their objectives and motivations largely derive
from the official discourse of historic rights and goals. Indeed national societies are
functionally integrated social systems with their own coherent structures, prevailing
world-view and a myth of historic rights (14).

Moreover, as an analytical approach in international law, positivism is premised on a
rather exaggerated view of international law as a gapless and complete system.
However the irony is that the classical theorists of legal positivism often contrasted
municipal law, which they regarded as 'real' law, with international law being
described as a primitive or less-developed system of law. To start with, John Austin
describes international law as "positive morality" since there exists no sovereign in
international society to secure compliance with international legal rules. Instead its
duties are enforced by moral sanctions (15). In Kelsen's view, under municipal law,
the observance of legal norms is guaranteed by the threat of sanctions which are
stipulated and authorized by law (16). This is not the case with international law. He
notes that international law relies on individual states which establish a decentralised
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system of self-help in the absence of a central authority. This system ranges from
individual self-help, e.g. reprisals and war, to collective assistance. However
recognizing that some elements of a centralized enforcement mechanism also exist in
the case of collective security arrangements and universal organizations, like the
United Nations, he describes international law as a partially centralized legal order
(17). Hart too accepts that international law, unlike municipal law, does not qualify as
a complete system of law for different reasons. He draws on the indeterminacy and
arbitrary character of legislative and judicial process in international law (18).

Indeed, in order that international jurists take positive rules of international law as the
sole frame of reference against which the behaviour of states is evaluated, there must
be some degree of correspondence between rules and the actual behaviour of the
members of international society. Although it is true that states mostly conduct their
international refations in conformity with prescribed rules of international law, they
often do not hesitate to disregard their international obligations when they perceive
them as being contrary to their major interests and objectives (19). The ambiguity and
legal lacunae thut characterise many rules and principles of international law inevitably
increase the possibility of such behaviour. Moreover, when they do conform with
their international obligations, states often do not act on account of their respect for
the law. Indeed international law is not necessarily a powerful motivational force in
international relations (20). It has been seen that positivist legal theorists perceive
international law as an incomplete system. It is true that at the time when Austin,
Bentham and other classical positivists dismissed international law, their views were
primarily shaped by the absence of an international sovereign in the same sense as
municipal law. This is certainly not the case today. International economic,
diplomatic or military sanctions imposed by the UN Security Council under Chapter
VII of the UN Charter against states which contravene the principle of non-
aggression is an example of the greater centralization of international law. However
international law still fails to satisfy the ‘institutional' test set by classical positivists.
Leaving aside the fact of the absence of a world government, world legislature and
world judiciary, international law largely proceeds through the agreement of
sovereign states.

Therefore the international system is maintained more through political bargaining
between contending sides than legal proceedings, such as adjudication, compulsory
arbitration or conciliation. It suffices only to recall how the system of compulsory
arbitration provided for in the Covenant of the League of Nations was beset by
extensive compromises. Indeed states are reluctant to delegate matters, which they
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perceive as involving their vital security or other interests, to an international
authority. Even under the UN system, the sovereignty of states is taken as the point
of departure for the UN's operation. For instance, states are entitled to resort to force
under certain conditions. The vague language in which the discretionary powers of
states are expressed is often exploited by them. The relative absence of major
international wars since the end of the Second World War has been more due to the
practical calculations of states than to their regard for international law (21).

Besides, despite the growing complexity of international relations which created new
international actors and locations of power, the state has maintained its central role.
Indeed in international relations, the roles of class, multinational corporations or
transnational bodies seem subservient to the state. They may ir effect have extensive
influence in the determination, for example, of a developing state's economic policy
and foreign policy, but these activities and effects take place within the boundaries of
states (22).

Finally, sovereignty still persists as the most powerful political idiom employed by
states in international relations. Undeniably, sovereignty has triumphed over other
ways of justifying political authority. The final and absolute authority lies in the state.
Indeed the existence of a sovereign authority is the most essential prerequisite for
membership of the international community. For instance, Article 2(1) of the UN
Charter states that the UN "is based on the principle of the sovereign equality of all
its Members", while Articles 3 and 4 stipulate that only states qualify for UN
membership (Emphasis mine) (23). The principle that there is no supreme authority
beyond states has withstood the test of time. Many writers have dismissed
sovereignty as an outmoded or immoral concept, particularly in this century, and yet
the power and influence of states have increased with the impact of scientific and
economic changes. Even in modern times, the state has managed to maintain its
authority and effectiveness, although it is true that the actions of the state have
greater ethical, legal and political limits than in the past (24).

Attempts by states to establish an international authority that possesses supranational
powers have all failed; note for instance the failure of the League of Nations to secure
such a system. The UN system did not dispense with the state as the ultimate
authority in its own sphere. One can similarly draw on the problem of the gaps
between institutional mechanisms and international rules on the one hand, and their
execution in reality on the other. Indeed the principle of self-help still remains the
most effective guarantor of international security (25).
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Therefore it can be argued that positivistic analysis of legal behaviour tends to
exaggerate the influence of the international legal system on the behaviour of states.
This thesis rejects the view that the international system or the system of international
law determines the individual state's behaviour according to a coherent pattern. For if
it were to be the case, Turkey would have never invaded the northern part of Cyprus
in 1974, or would have to recognize Turkish Kurds as a minority, which would have
been a natural concomitant of Turkey's official commitment to European integration.
This seemingly contradictory position requires the extra-legal considerations of
Turkish nationalism, Turkey's political and legal culture, and its perception of the
outside world. Otherwise, coincidence of empirical data relating to Turkey's legal
posture over various disputes and questions would provide insufficient evidence of its
interaction with international society.

Such an analytical posture favours a sociological approach to law. Accordingly, it
secks to expose the deficiencies of a purely legalistic approach to law. The classical
theories of law have been criticised and challenged by the sociology of law movement
for ignoring the role of values behind legal norms. The members of this movement
argue that the classical theories of law tend to ignore the gaps between rules and their
application in reality (26). The sociology of law is a broad movement which seeks to
link law with the society in which it operates. This movement does not propose an
alternative legal theory, but seeks to enhance an awareness of the nature and
operation of law through empirical inquiry. The sociological approach to law is a
well-founded discipline whose origins can be traced over some two or three centuries.
Some of its most influential theorists include scholars as diverse as Montesquieu,
Weber and Parsons. Their common concern has been to contribute to a greater

understanding of legal phenomena through the overcoming of partial perspectives
@M.

The sociology of law takes law as a social phenomenon which is a useful tool to
understand society. While positivists seek to analyse law in terms of the logical
structure of legal doctrine, the sociologists of law seek to relate this logical structure
to systematic empirical knowledge within a particular society. In other words, legal
doctrine and institutions are related to the social environment in which they operate.
The sociologists of law recognize that human experience and knowledge are
inevitably partial and incomplete. This, in their view, has to be taken on board before
making a systematic investigation of the empirical data of experience (28).

19



The sociology of law is not a tightly defined discipline; instead there is a variety of
distinct approaches and concerns within this tradition. A common concern that its
proponents share is the search to understand law as a social phenomenon (29). For
the sociology of law, law consists both of fact and value. Since impartiality is
rejected, one must be aware of the value judgements which inform both the selection
of topics to be discussed and their mode of analysis (30). Also the factors which have
direct bearing on the interpretation of rules in particular contexts are as important as
the content of such rules. Besides, it accepts that legal doctrine is constructed in
social action. Legal doctrine takes its meaning and significance only in the context of
the social conditions in which it is developed, interpreted and applied (31).

The sociology of law claims that 'objectivity' is more a myth than a reality. Observers,
as other social agents, are strongly influenced by their social circumstances. Social
science possesses the methodological means to understand, rather than simply record,
social action in terms of its meaning for those engaged in it. As mentioned earlier, this
thesis also favours a 'sociological' approach in the sense of exploring international
law in terms of its actual operation in reality. In such an analytical scheme, notions
like 'perception’, 'values', and 'meanings’ become relevant factors, alongside facts, for

an understanding of the nature of the interaction between states as legal subjects and
international law.

The idea of an autonomous legal order and the conception of law as an 'objective’ and
'pure’ discipline is similarly challenged by the Critical [ egal Studies (CLS) movement.
The CLS movement takes the sociological analysis of law one step further. The
critical legal movement makes a critique of classical theories of law, rather than -as
yet- proposing an alternative theory of its own. Its distinctivenc.s lies in its ‘critical
agenda which includes broader ideological and philosophical questions about the
context of law in the workings of liberal capitalist systems. The CLS movement does
not only focus on municipal law; there is a handful of critical scholars who are
presently engaged in international law. Within the critical movement, there is a
growing concern with the possibilities and limits of social communication between
different traditions as represented by states. In this study, it is argued that such
communicative undertakings, which hold varied views about the possibility of
universal values and principles, have important implications for international law and
legal analysis. These themes will be explored in the remainder of this chapter. First, an
overview of CLS will be made here.
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The critical legal movement originated in the United States in the 1970s as a
successor to the American realist movement. American Legal Realism, although
critical of it, was committed to liberalism. Realist scholars rejected formalism, and yet
perceived legal reasoning as distinct. One of their major concerns was to improve the
legal system (32). The critical scholars, for their part, reject the value-free model of
law. They assert that law is an essential component in the workings of liberal society.

CLS draw on the arbitrary and contingent character of law, contrary to the liberal
claim that it is rational and coherent (33). Hence the main targets of critical legal
scholars' attack are liberal legal theories, and, in particular, positivist theories of law.
Critical legal scholars regard liberal law as an ideology, although its emphasis on form
and procedure hides its true nature. Liberal legal theory, they argue, cannot resolve
conflicts objectively. Its objective exterior hides the power structure beneath law.
Despite its claim to embody universal social values, it operates in such a way as to
reflect the unequal distribution of power within society (34).

CLS assert that legal concepts are prone to manipulation and that legal texts can be
interpreted in different ways. There is no way to agree on one authoritative
interpretation. These 'possible’ interpretations are determined by the political context
which prompt the need for interpretation (35). However in spite of their sceptical
view of orthodox legal reasoning, CLS do not deny the significance of legal doctrine.
They accept that legal doctrine, as an important factor in social life, helps in the
construction of a more orderly society. It provides categories of thought which
legitimize the usefulness of social relationships (36).

The hierarchy of power envisioned by critical legal scholars differs from that of
Marxism, in that for the latter, power is a function of class domination, whereas the
former's notion of power is much more complex and diffuse. The critical scholars
seek to expose the interaction between the dominant political culture, legal ideology
and the legal consciousness of the population (37). They see power as an ongoing
process which permeates various institutions and apparatuses of society.

CLS deny that legal logic or overarching values or traditions of the legal system are
the main forces behind doctrinal development. The impetus for change comes through
political struggle or economic changes, rather than through law itself. However the
real forces are usually hidden beneath legal doctrine and legal reasoning (38). The
critical legal approach seeks to enhance an understanding of the role and character of
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legal doctrine -rules, principles and concepts. To that extent, it also contributes to the
effort to develop empirical legal theory (39).

The critical legal movement embraces a plurality of different views. While some
critical scholars do not wholly reject liberal legality, others pursue an alternative
agenda which proposes novel ideas and institutions. Unger, one of the figureheads of
the American critical movement, falls into the first category in that he seeks to
uncover the emancipatory potential of liberalism. He believes in the instrumental role
of law for advancing egalitarian goals. Unger describes his alternative social ideal as
'superliberalism’ (40). _Postmodernists, for their part, are extremely sceptical about
the potentials of liberal law. They seek to deconstruct established systems and ideas
to demonstrate that they conceal their hidden agenda through the use of a particular
language/discourse. Postmodernists are wary of theories which they perceive as
invariably totalitarian. For instance, Lyotard calls for an end to 'grand narratives'. His
is a quest for heterogeneity, little narratives and provincial constructions of social
systems. Universalism is not achievable since every society has different rules for its
operation (‘rules of the game'). Therefore Lyotard proposes local solutions to
inevitably decentralised problems (41). The common thread that binds critical legal
scholars, however, is their radical criticism of liberal legality and their methodological

and conceptual quest to go beyond the empirical character of mainstream scholarship
(42).

To make an overview of the discussions presented so far, while the sociological
approach to law makes an empirical inquiry into the operation of law with due
emphasis on the subjective context of the social agent, CLS extends its scope to
include broader philosophical and theoretical quest.ons about law and its relation to
politics, economics and so forth. The critical legal movement seeks to establish
whether law remains true to its own goals and promises. By focusing on law's
operation in society, critical scholars attempt to show how the legal system favours
certain values at the expense of others -mostly the economically disadvantaged
groups. The substantive and methodological arguments presented by the CLS
movement (whose methodological ancestry can be traced to the sociological
movement in law), informs the analytical approach adopted in this thesis. Indeed, this
study shares the CLS movement's criticism of liberal legality, its attack on positivistic
scholarship, its emphasis on the arbitrary character of legal rules, its insistence on the
need to understand law in relation to the social context in which it operates and its
assertion that law does not only consist of facts, but also of values. The ideas and
concepts elaborated by the critical legal movement will, in this case, be deployed in
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relation to international law. Henceforward the present discussion proceeds with an
elaboration of some specific methodological concerns and normative suggestions
which clarify the distinctive contributions that this thesis hopes to make.

Critical focus on the operation of law may also involve a reflective inquiry into how
social agents perceive law and its function in social life. Some of the adherents of the
CLS, as well as various ‘critical’ social theorists from Europe, have been engaged in a
subjectivistic understanding of the behaviour of states which has important
implications for the study of international law -however it should be borne in mind
that this subjectivistic approach is not unique to the CLS movement. This is the
subject of the discussions that follow.

The subjectivist approach to the study of law may be traced to Max Weber, who is
one of the founding fathers of the sociology of law movement. Weber's major concern
was to understand the meanings behind social action. He considered social conduct as
subjectively meaningful human behaviour (43). For Weber, law is only one of the
determinants of social action (44). A social order is not necessarily maintained
through law. The legitimacy of an order can equally be guaranteed by the subjective
considerations of social agents, such as faith in its absolute validity, emotional
attachment and habit of obedience (45). If an order is backed by legal coercion, it
qualifies as law'. However force is not the only source of coercion. The coercive
force of law may be guaranteed in a variety of ways, such as religious authority,
political authority, or through the statute of an association (46).

Weber's subjectivistic approach to social action has had a lasting influence on
hermeneutics (47) which comprises the general theory and practice of interpretation.
Hermeneutics, as an interpretative technique, seeks to understand the social world
not only in terms of what social agents understand, but also in terms of how their
understandings are rooted in a particular culture and tradition. The hermeneutic mode
of analysis, broadly speaking, may proceed in two directions : the first approach
would be to take understanding as the purpose of analysis. It suffices that different
traditions become aware of one another, and respect one another. This is Gadamer's
position. The second position, represented by Habermas, seeks to go beyond mutual
understanding to find certain elements of universal consensus. Before elaborating on
the respective views of these two social theorists, a brief look at the German
hermeneutical school is due here.
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That every cultural system has its own peculiar conception of reality was a dominant
view of hermeneutics in Germany during the nineteenth century. This hermeneutic
understanding emerged out of the historiographical endeavours of German
romanticism (48). A hermeneutical scholar is in a sense a cultural broker of different
ages and nations (49). Schleiermacher was the founder of historical hermeneutics.
Schleiermacher's programme of psychological interpretation is based on the
understanding of other people's meanings in their own contexts. During this process,
one 'loses oneself in order to identify with the social agent. This is a quest for inner
thought and feeling. Psychological interpretation strives to understand social agents
(individuals, cultures, etc.) in their cultural contexts, i.e. through the totality of their
form of life. Hermeneutics is a process in search of a fuller reconstruction of totality
(50). This search is based on the assumption that understanding is a work of reason
which may be described as the rationalist position.

Gadamer has been among the most prominent members of the German hermeneutical
school in this century. Among his major contributions is his elaborate hermeneutic
scheme to enhance inter-cultural understanding, and his suggestions about a non-
hegemonic acquisition of knowledge about different traditions. Gadamer's analytical
proposition for enhancing mutual understanding is based on his rejection of
conclusiveness in favour of open-ended interpretation which operates at the level of
probabilities (51). Gadamer argues that rationality is inherent in traditions. There is
no rationality beyond tradition (52). '

Although Gadamer recognizes that there are general ideals of justice and equality, he
asserts that they become meaningful only in social practice. In other words, rational
enquiry should relate its findings into the particular society in which soc™1 agents live
(53). For Gadamer, rationality and reflection become valid if they contribute to
tradition (54). It is clear that this scheme precludes the possibility of achieving an idea
of reason which transcends the existing set of social relations. All that can be done
about different and conflicting views that social groups hold is to recognize this
difference candidly and be prepared to compromise (55).

Gadamer's rejection of universal reason is opposed by the critical rationalism of
Habermas who is the most distinguished heir and successor to the critical theory. His
adoption of a hermeneutical approach is among his unique contributions to the critical
social theory. His theory of societal rationalisation adopts the paradigm of 'mutual
understanding' between social agents (56). For Habermas, cultural traditions can be
propagated, groups can be integrated, and social solidarities can become meaningful.



This provides the context and resources for a process of mutual understanding which
derives from a 'rationalized lifeworld' (57). According to Habermas, the social agents
mobilize their rationality potential through 'meaningful communication'. Through
communication, individual positionings merge into a ‘common lifeworld'. Admittedly,
such communication is often marked by ambiguity and instability, since
communication is a process of negotiation between culturally-charged social agents.
Therefore it is only through a continuous dialogue that mutual understanding can be
achieved (58).

Habermas takes a transcendental view of social communication. Human beings are
capable of finding common values through 'self-reflection and dialogue'. This position
is clearly at odds with relativism. For Habermas, all social agents would be able to
distinguish true statements from false statements in 'absolutely free and uncoerced
circumstances’ for unlimited duration. Only in such a situation can a transcendental
criterion of truth, freedom, and rationality arise. Every social agent, if given the
proper conditions, possesses an innate capacity to 'construct' the ideal speech
situation. Hence universal consensus over a set of ideas and norms is achievable (59).
The question is, is international law capable of creating ideal speech situations ?

For its part, this thesis adopts a ‘critical hermeneutical' position in understanding and
explaining the role of international rules and principles in the determination of the
behaviour of states. The normative features of social action, such as principles, norms
and values, have to be made explicit in order to fulfil the need for a full articulation of
social needs and expectations. This Habermasian ‘communicative reason' posits
international law as a communicative process which has the potential to increase
mutual understanding between the major participants in international society. Such a
position recognizes the possibility of a transcendental rationality in the sense of
recognizing certain universal values and norms which are capable of transcending
national traditions. It can be argued that human rights and the prohibition of
aggression are among such universalistic values. The fact that there can be certain
universal values and standards of behaviour is evidenced by the UN Charter which is
recognized by practically every state, and is often claimed to have a law-making
character. That it is an important source of international law should be welcome. The
kind of universalism postulated here does not however foresee the homogenization of
states in terms of their political structure or international outlook. The critical
hermeneutical approach acknowledges heterogeneity and secks to understand it
However different cultural practices can be compatible with universal principles. For
instance, the principle of pacta sunt servanda, that agreements are to be performed in



good faith, does not specify particular formalities for contracts which it accepts are
matters for the legal system of states (60).

Admittedly, the hermeneutic mode of interpretation adopted in this study does not
have to lead to the Habermasian position adopted here -in the sense of recognizing
the possibility of universalism without denying heterogeneity. It may instead produce
a variety of approaches on the validity or desirability of international law.
Postmodernists, for instance, would favour the breaking up of international law and,
in its place, propose localised solutions for resolving inevitably partial and complex
problems. The problem with this approach however is that it tends to ignore the
necessity of minimum normative and institutional standards for the orderly conduct of
international relations. It has to be admitted that standardized general rules are
necessary if chaos, arbitrariness and injustice are to be avoided. In a lawless
international society, the manipulation and the exploitation of the weak by the
powerful becomes inevitable. International law embodies the basic rules of
coexistence among states. It restricts violence, and contains rules on issues like
international treaties and the law of territory. It also helps -to some extent- to secure
compliance with the rules of international society through putting restraints on the
international behaviour of states and through mobilizing the non-legal considerations
of states in favour of compliance with international agreements. The postmodernist
position also ignores the constructive role -at least potentially- played by the
'progressive’ rules and principles of international law in bridging the economic, social
and cultural gaps between rich and poor countries. The postmodernists also
exaggerate the cultural differences between various traditions. They tend to ignore
that notions such as ‘justice', 'equality’ and 'freedom’, as natural human aspirations,
can be found in every culture, although their content and »plication may vary from
one culture to another. The difference in content does not however invalidate the idea
itself. Once such ideas and principles are perceived as subjects of a discursive process
among different cultural traditions, international law can no more be rejected than
taken for granted.

For their part, assuming that they pursued a hermeneutic approach to the operation of
international law, the positivists might still maintain that social reality can be
explored on the basis of universal ideas. They would argue that, since international
rules transcend the partial perspectives of states, international lawyers should accept
that positive rules of international law are the only objective referents for assessing
the behaviour of states. The problem with the positivistic approach, however, is that
the standards of international law have to be applied in different social contexts



which reflect heterogeneous human conditions. Since social reality consists of
complex set of relationships and processes, and involve subjective considerations by
human agents, the application of international legal rules and principles in concrete
situations is bound to be problematic. Indeed the world is full of complexity, a fact
which should be taken on board before discerning certain universal elements within
international law. The analytical position proposed here suggests an evolutionary
understanding of international problems, rather than, as is often presumed by legal
positivists, a once-and-for-all solution. This requires a hermeneutic understanding
of those involved in international disputes, which takes full account of non-legal
considerations, as the point of departure for legal analysis; thus rejecting a priori
assumptions about the transcendental quality of international legal norms. This is
indeed the starting point for the critical hermeneutical position adopted here.

Taking a critical, multi-disciplinary position does not require that international
lawyers should cease to expose and interpret existing legal rules as their main task.
This is indeed a precondition for their distinctive contribution to international law.
However, international lawyers should not simply emphasize the positive international
law, but should trace the direction of its progressive development. This would be a
contribution to international law since these scholars will be adequately equipped with
concepts, normative concerns, analytical tools, and motivation to adapt international
law into the changing structure of international society. International lawyers should
also recognize that international law cannot be taken as a complete system of law
whose effectiveness is undisputed. Instead they should take international law as a
living law which operates in different spheres of international relations, and with
varying degrees of success. International law is not only a normative order, but also a
social system. In this sense, it has a subjective meaning for members of international
society. This is the context in which to understand international law as a living law.

International law is part of the social reality in international relations. To the extent
that states can associate themselves with the existing fora for international dialogue
and with the existing and/or evolving norms of international law, the system of
international law becomes part of their political culture. While the Eurocentric
origins of international law cannot be denied, to the extent that it reflects the broader
concerns of different cultural traditions and legal systems, its legitimacy and efficacy
is bound to increase. Heterogeneity does not necessarily preclude consent. The
authority of international law could similarly be enhanced if it can successfully
address the complexity of international life. It is indeed encouraging to observe that
international law is becoming more concerned with entities other than states, such as
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minorities, indigenous peoples and individuals. Besides, international law is not only
concerned with maintaining international peace and security, but is actively involved
in matters like human rights and the economic prospects of developing states.
Although admittedly international law does not operate under conditions which are
immune from coercion and intimidation exerted by powerful states upon the weaker
ones, it nonetheless embodies some of the essentials for rational communication
which may produce consent. However the inherent constraints of international law
should not be underestimated. Indeed legal analysis of international problems is an
arduous task which should preclude a priori assumptions about positive law and its
capacity for conflict resolution.

The hermeneutic approach adopted here to understand and explain the international
legal behaviour of Turkey is largely inspired by Anthony Carty's two works on the
theory of international law (first, his book entitled The Decay of International Law?
(1986) and, second, his 1991 article entitled "Critical International Law: Recent
Trends in the Theory of International Law", published in European Journal of
International Law). In his article, Carty argues that today "individual nation-state is
prior to international law" (61). Therefore the internal organization of states has to be
understood before making sense of how they behave in relation to the external world.

The point of departure for Carty is "whether international law really satisfies
minimum requirements of positivism" (62). He rejects the view that international law
is based on an actual consent among states. Instead its emergence and evolution
largely derive from complex historical events. In addition, aside from the fact of the
absence of a world legislature, executive and judiciary, present international law does
not define "comprehensively the rights and duties of States towards one another”
(63). Neither the birth nor the disappearance of states is governed by international law
(64). Besides, for Carty, as well as for Koskenniemi, both of whom are engaged in
the critical inquiry of international law at a theoretical level, behind its veil of
objectivity, international law in fact gives a particular reading of the social world. As
such, it is a type of discourse which promotes certain values and principles at the
expense of others (65). The system of international law features many legal gaps and
vaguely defined rules. For its part, positivist legal method ignores what it cannot
analyse in strictly legal terms (66).

Carty proposes an alternative approach to international law among other possible
approaches. In his view, international law can be more fruitfully studied by
understanding how states perceive international rules, and how disputes of states are



often rooted in 'national’ antagonisms between them. Therefore states must be treated
as independent centres of culture, rather than as mere objects of a would-be-
universalistic system of law. Such an approach seeks to enhance inter-cultural
dialogue and understanding, while demonstrating the limits of international law (67).

This thesis seeks to test the validity of Carty's alternative methodological approach
through various case studies. These case studies, as will be seen, largely confirm that
the basic concepts, rules and principles of international law are too general and
ambiguous to constitute a complete legal system. Therefore, their contents can be
interpreted in different ways by different states and/or by the same states in different
circumstances. The efficacy of international law is further compromised by the
absence of law-making, law-enforcing, and adjudicative bodies with binding powers,
unlike those that exist in municipal law. The limitations of international law in
governing international behaviour also derive from the nature of international
disputes. As Carty observes, states perceive international rules on the basis of their
consideration of themselves as 'nations' and of their ‘'historic rights' and 'national
objectives’. These considerations necessarily call for an understanding of the
hermeneutic contexts of states which are the major players in international society.
Indeed the Greco-Turkish disputes and Turkey's perception of the 'Kurdish problem’
cannot easily be defined and understood in simple legal terms. They involve the
difficult questions of 'national identity’, 'politics', 'national security', ‘historical rivalry'
and so forth, which should be studied in terms of how the contending parties perceive
them. To that extent, this thesis wholly agrees with Carty.

Carty, however, sees the function of the international lawyer solely as an
intermediary of inter-cultural dialogue (68), which is not entirely shared by this study.
Although the aim of Carty's hermeneutic understanding of states is to increase inter-
cultural dialogue, he does not explore the further possibilities of moving beyond
‘'mutual understanding' to arrive at ‘consensus'. In other words, it is not clear whether
Carty sees dialogue as an end in itself, or as a necessary step to strengthen the
efficacy of international law in international relations. Dialogue can only become
meaningful if it produces shared values through mutual compromise and
understanding. Such shared values should in turn lead to concerted action which is
potentially capable of producing greater ends than would otherwise be achieved.
Such a possibility does indeed exist, and has more potent force than Carty admits.
Carty's description of the current international society as being in a 'state of nature'
tends to exaggerate its anarchic tendencies at the expense of its more orderly aspects.
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In a similar vein, Carty's theoretical scheme underestimates the influence of
international law on states. States may be more prepared to respect international law
than Carty suggests. For instance, states overwhelmingly conform with international
law unless it involves their perceived vital interests. Similarly, Carty seems to ignore
the dynamics of the interaction between states and the system of international law, the
latter of which may, as a result of its growing involvement in international relations,
come to play a central part in the former's policy considerations. In this context,
Carty ignores the qualitative changes brought to bear upon international law by non-
western states and/or ideologies, by holding to a somewhat exaggerated view that
international law is still part of western culture (69).

Hence, for its part, this study, rather than positing a nihilistic rejection of international
law, both as a normative system and as an academic discipline, hopes to contribute to
its progressive evolution by discerning some of the problems associated with
international legal theory and legal doctrine. Besides, it traces some of the underlying
factors that lie beneath the gaps between the prescriptions of international law and the
actual behaviour of states in international order. Such a critical inquiry is not designed
to propose solutions, but, rather, to enable a greater understanding of the complexity
of issues involved in apparently legal problems. It is herein suggested that legal
doctrine should be more concerned with understanding different legal arguments,
rather than seeking a single answer on the basis of orthodox legal reasoning. Besides,
given the fact that international law includes a codification of behavioural norms,
national behaviour needs to be examined, not least in order to understand the ways
states behave. Indeed the observance of international law depends on the validity of
its assumptions about the behaviour of states. It has been one of the objectives of this
thesis to explain, though various case studies, why states comply with international
law in some circumstances and yet ignore them in others.

This study avoids taking an absolute theoretical position which has the merit of an all-
encompassing understanding of various issues and problems of international law.
None of the legal theories, ranging from positivism to postmodernism, can adequately
answer all questions relating to international law. While the existence of positive
international rules cannot be denied, it must be admitted that many of these rules,
particularly in matters of sovereignty, territory and security, lack precise content
which makes them controversial. Therefore, in many cases, international law is not
based on an actual consent among states. Meanwhile, certain rules and principles of
international law may be said to reflect natural law concerns. Among them are the
international protection of human rights, the principle of self-determination and the
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international law of development which, it may be argued, as ideals, have preceded
the practice of most states. Although their binding character is less than certain, since
many states tend to perceive them as mere recommendations, their gradual influence
over the conduct of states is likely to transform them into solid rules. Similarly, the
postmodernist approach to law, which tends to highlight the coercion and friction
beneath the rhetoric of consent, as is done by Carty, exposes only a part of the reality
of international law, as has been discussed earlier. Therefore, it can be argued that a
variety of approaches are needed to explicate how individual states (legally) behave in
larger international society. Such a mode of analysis interprets and contextualizes
legal situations and problems. It is herein proposed that a multifaceted and multi-
disciplinary hermeneutical position, which pays due attention to international legal
standards, is capable of grasping the complexity of international relations.

Not unpredictably, then, this thesis does not proceed on the basis of a single
conceptual approach to expose the problematic dimensions of international law.
While giving considerable attention to 'positive’ rules of international law on various
subjects, to be discussed, such as sovereignty, human rights and the law of the sea, it
draws on a number of ‘critical' approaches which are then applied to various case
studies. These approaches are bound together with the thread of the critical
hermeneutical mode of inquiry pursued in relation to Turkish behaviour in
international society. First, deconstructionism is deployed for an exposition of conflict
and heterogeneity which lie beneath the myth of 'national consensus' propagated by
states. In this context, the following assertions are made : first, the 'state’ and 'nation’
are not necessarily synonymous; secondly, the 'state’ is not a 'neutral' arena of
competing forces and ideas. Instead it represents a particular ideology and normative
outlook ; third, the official discourse is marked by ambiguity and contradictions. A
second conceptual approach adopted here concerns the exploration of the link
between power/knowledge/discourse, as propounded by Michel Foucault. Foucault's
conception of power emphasizes the dispersion of power contrary to the assertions of
the classical doctrines of centralized sovereignty; third, William Bloom's identification
theory is deployed to uncover the interaction between nationalism, national identity
and international relations; finally, a psychological approach is used to expose
Turkish perception and image of the outside world, as represented by Turkey's
decision-making elite. It is argued that the decision-makers tend to internalize the
core values inculcated by the social environment in which they live.

The hermeneutical method of interpretation, which provides the context of analyses
for different conceptual approaches employed in this study, involves an understanding
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of the culture and politics of a particular social system, in this case, Turkey, from
within. To that end, this study deploys a variety of concepts, ideas and theoretical
approaches in so far as they clarify the hermeneutic exposition of Turkey's
international legal behaviour. Given that states' perception of themselves and of the
external world derives from a complex mix of historical, political, cultural and
economic considerations, the deployment in this study of traditional historical
analysis, alongside novel theoretical approaches, such as ‘identification theory', is
hopefully justified.
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CHAPTER 3

TURKEY AND INTERNATIONAL SOCIETY FROM A 'NATION-
BUILDING' PERSPECTIVE

3.1.Introduction

Despite its paradoxes, contradictions and deficiencies, nationalism is a prime fact of
contemporary societies. There is no sufficient reason to predict its demise in the
foreseeable future. Suffice to note that the demise of communism in eastern Europe
and the ex-Soviet Union, which was premised on proletarian internationalism, has led
to a resurgence of nationalist movements in large parts of those territories. Most of
them are ethnically inspired, and often involve border disputes which threaten
international stability. Even some long established, relatively stable, states in Western
Europe are challenged by minority nationalisms - such as Catalan and Basque
nationalisms in Spain; Scottish and Irish nationalist movements in the United
Kingdom; Corsicans and Bretons in France. They all call for a better understanding
of nationalism, not least because of their often dramatic impact on the international
status quo. Unless their complex origins and varied functions are grasped, the vigour
of nationalism and nationalist sentiments will continue to obstruct the creation of a
more orderly and peaceful international system. One has to admit that nationalism is
prone to create exclusive social and geographical space with its own discourse and
disciplinary traditions. Nationalism is closely associated with politics. Its very
flexibility and exclusivist nature makes nationalism an ideal instrument for political
manipulation. Therefore, it can be suggested that one should endeavour to
understand nationalism and not merely dismiss it as an 'artificial construct'.

However, thus far, present international law, founded upon western positivistic
doctrine, has failed to come to grips with nationalism (1). The state as the sovereign
is the primary type of international legal person. A group of people inhabiting a
particular territory are recognized as a 'state’ precisely because they have succeeded in
becoming independent. Indeed effectiveness is the overriding principle of traditional
international law. A state is entitled to claim international status when it is able to
control a specific territory and the people inhabiting it, establish an effective
administration, and has the capacity to enter into relations with other states (2). In
the absence of a supreme authority capable of legitimizing new situations, or of core
principles over which there is universal approval, international law is bound to rely on
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"force as the sole standard by which new facts and events are to be legally appraised"”
3).

However, the preceding observation has to be qualified. Since the formulation of the
'Stimson doctrine’ in 1932 -following the proclamation of the puppet State of
Manchukuo as the result of the Japanese invasion of Manchuria-, an evolution has
been set whereby any political entity claiming statehood must also have legitimacy in
order to qualify for international recognition. Indeed states are under an obligation
not to recognize an entity which has attained the qualifications for statehood as the
result of military occupation, or by denying the right of a people to self-determination
(4). This was, for instance, the case when, with the exception of South Africa, the
international community withheld recognition to the white-minority regime which
declared the independence of the British colony of Southern Rhodesia in 1965.

However the question remains as to whether international law does govern the rules
that enable a state to emerge, when this does not relate to independence from
colonial, alien (such as foreign occupation) or racist rule (5). It has to be admitted
that modern international law recognizes the right of ‘peoples’ to self-determination
in non-colonial situations as well (6). However it does not prescribe the methods of
its implementation. When those who claim the right to self-determination declare
their intention to secede from an existing state, they are likely to be confronted by
government forces. Over the years, this has been a major cause of civil wars in many
parts of the globe. As far as the international community is concerned, these conflicts
fall outside the competence of international law since they are matters for the
domestic affairs of the state concerned (7). Still the main rationale behind the
enunciation of legal provisions concerning the rights of minorities is the preservation
of the territorial integrity of existing states. This implies that, in practice, those who
claim a right to self-determination in order to secede from an existing state, will find
little support from international law (8). Even minority rights are poorly protected
under present international law. Although admittedly international law has set some
standards for minority protection (9), it has thus far failed to establish legal
mechanisms for their effective implementation. The main obstacle here is that the
international instruments regulating minority rights reaffirm the 'exclusive jurisdiction'
of signatory states over their territory (10).

Under international law, then, states are recognized as the supreme sovereigns of the

geographical and social space which they control. This is irrespective of the
inhabitants whose 'general will, claim the theorists of nationalism, such as Herder
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and Fichte, as will be seen, are the very embodiment of the state. But, if this is so, if
the state is one with the nation, then one is bound to understand the ways in which
the state legitimates itself and defines national goals and interests. Most inter-state
conflicts are in fact the result of rival 'national’ claims on a particular dispute -border
disputes, territorial disputes, threats to ‘national' security etc. However the problem is
that international law has not developed an adequate normative or methodological
framework to tackle these thorny issues. Instead, by treating states as immutable and
all-encompassing entities with their own reasons to exist, international law has failed
to play any meaningful role in the resolution of inter-state hostilities.

Since international law remains indifferent to the questions of state formation and
popular legitimacy, it is necessary to focus on the western theory of sovereignty and
nationalist doctrine, since they have become universal models, of course with
varying degrees, for the non-European nationalist movements too. In this chapter, it
is argued that an absolutist notion of sovereignty constitutes an obstacle to
international peace and co-operation. As Prof. Kearney asserts, as long as the state
enjoys an unlimited power in foreign affairs as a manifestation of national
independence, not even a theoretical possibility of inter-state peace can be conceived

11).

It is hoped that the preceding discussions adequately convey the rationale behind an
analysis of the peculiar characteristics of Turkish nationalism, national identity and the
Turkish concept of sovereignty as vital determinants of Turkey's international
outlook. This study, then, seeks to analyse Turkey's international behaviour from
within. This, it is believed, is a more realistic approach than an analysis that focuses
exclusively on external factors. For it is not simply the external reality -the
international system, international threats, international law- that shapes foreign
policy decisions; instead, it is heavily contingent on states' notion of themselves and of
others, on their economic strategy, as well as on the cultural and ideological
dispositions of the decision-making elites. This will be explored in the context of
Turkey.

It is now increasingly accepted by scholars of international law and relations that a
given state's international relations cannot be properly understood by merely focusing
on the official memoranda, diplomatic transactions, or international treaties. One
should go beyond the superficial enunciations of inter-state relations to understand
the deeper motives, expectations, perceptions of international actors which prompt
them to take a particular mode of action on a particular issue. However the
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prevailing view in Turkey is that state officials are conducting an apolitical, non-
ideological duty which is 'neutral and non-partisan’. One of the objectives of this
study is exactly to show that the state and the 'nation' are not necessarily one and the
same thing with identical objectives and aspirations. Neither their historical origins,
nor their definition of national interests are necessarily identical, as will be explored.

One is struck by the fact that studies on Turkish nationalism tend to ignore its
impact on Turkish foreign policy (12). An equally neglected area is the process of
foreign policy-making. There is hardly any survey of public perception with regard to
Turkish foreign policy (13). In the absence of well-articulated analyses of public
opinion on concrete foreign policy issues, this study intends to understand public
perceptions by using indirect data. One way of approaching the question may be a
reflection on how different social groups in Turkey respond to certain national
symbols, or what their preference is with regard to status quo versus change-oriented
approaches. Therefore, some of the remarks and suggestions made in this study will
be tentative and impressionistic.

This Chapter is both methodologically and substantively informed along the lines set
above. The first half of the chapter discusses the origins of the state-centric approach
to international law as well as the contemporary challenges to this sovereignty-
oriented system of law and legal analysis. The latter part focuses on Turkey's
incorporation into western standards of civilisation, with particular reference to its
acceptance of western liberal legality and nationalism. This Chapter then discusses
its implications for Turkey's conception of international law and its perception of the
outside world.

3.2.A Critical Analysis of the Classical Doctrine on the Law of Territory

The classical doctrine on the law of territory, established on the basis of the European
system of law in the nineteenth century, was premised on the absolute autonomy of
states. According to the doctrine, effectiveness was the overriding principle in the
determination of entitlement to territory. The ties between population and territory
were largely irrelevant. Besides, its rules and principles were marked by imprecision,
ambiguity and legal lacunae. It is below argued that, in spite of the introduction of
human rights, minority rights and the principle of self-determination as matters for
international law, the classical doctrine on the law of territory still, to a considerable
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extent, marks the normative and conceptual underpinnings of the present
international law.

The competence of states in respect of their territory is generally described as
sovereignty and jurisdiction. The state as the sovereign is the most prominent subject
of international law. Under international law, for a legal entity to claim statehood, the
following conditions are required : a defined territory, a population, effective
administration, and a capacity to enter into relations with other states. It is clear,
therefore, that international law does not consider the wishes of the population as a
relevant dimension of state-formation, unless it relates to cases of decolonization.
Moreover, under international law, once an entity becomes a state, it claims an
exclusive right to represent the population in its territory. However whether the
state is representative of the people or not -in terms of political legitimacy-, is not a
matter for international law. A given state may have an authoritarian concept of itself
and society, and/or it may seek to create a "nation" in its own image and ideology.
Those segments of the society which resist or challenge the dominant power structure
may be persecuted within the framework of 'domestic law'. In such instances,
international law remains silent. It is argued in this study that the ineffectiveness of
international law in such instances arises from the fact that even today international
society is regulated by a nineteenth century concept of sovereignty which sanctifies
statehood. Despite the emergence of human rights and the principle of self-
determination as distinct legal categories in the aftermath of the Second World War,
international law is still, for the most part, premised on an absolutist concept of
sovereignty.

Koskenniemi observes that many international developments seem to support the
view that sovereignty is essentially beneficial (14). In this context, one can refer to
various UN General Assembly resolutions concerning the state’s permanent
sovereignty over its natural resources or to the growing claims of sovereignty beyond
state territory, such as in air space or maritime areas, which increasingly attract
general support. This implies that international society seeks to extend the use of
sovereignty over varied fields of international conduct, instead of abandoning it. At
this juncture, one observes that the state's exclusive right to decide what acts shall
take place in its territory is undisputed : sovereignty by itself justifies the argument.
Indeed "the very term 'intervention' suggests the idea of the wrongfulness of the act"
(15). Hence it is observed that sovereignty of States is a priori treated as a natural
liberty. The sanctity of sovereignty is the starting point of international law in the
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same way as individual liberty is the basis of municipal legal order in western liberal
societies (16).

Under international law, the concept of sovereignty covers three important rights
which direct themselves to already established states : the right of equality, the right
of independence, the right of self-determination. While the first right implicates
equality of status among states under international law, it follows that they all are
independent actors of international society. Self-determination, in its turn, is taken as
a manifestation of independence within the domestic jurisdiction of the state (17).
Therefore self-determination, as a relevant dimension of sovereignty, is only
implicated in cases involving independent statehood : the right of the state to exercise
the supreme power in its territory. Hence both the external and internal aspects of
independence emphasise the exclusivity of the state's jurisdiction within a particular
territory : freedom from external and internal interference. However there are certain
developments which are likely to undermine the absolutist notion of sovereignty as
will be explored later.

The state-centric nature of international law has had three repercussions for
international relations : first, power imbalances among states are not deemed relevant
to international law; secondly, self-determination of peoples is not legally recognized
as a right -unless of course it relates to colonial, alien or racist cases which are largely
passé; thirdly, the principle of permanent sovereignty over natural resources within
states is inevitably subordinated to the general rules on the transfer of state
competences. Carty asserts that one of the reasons why these considerations are
deemed irrelevant to international law has a lot to do with the 'formal' nature of state
competence. The jurisdiction of the state is purely geographical. The doctrine is not
concerned with the material objects of competence. As a result, both the territory
and population of a state are treated as the 'objects’ of state competence. The only
limitation comes from the positive rules of international law or particular treaties
which impose restrictions (18).

International legal theory took over this idea from the nineteenth century theory of
the state (19). It was first and foremost the French Revolution which linked the idea
of popular sovereignty with the notion of a homogeneous nation. Indeed post-
revolutionary France witnessed the pursuance of assimilationist policies, which had
already been under way, with greater vigour. Confrontations between central
government and secessionary movements, often bloody, were not infrequent,
particularly in the Basque country and Brittany (20). This is the context within which



Rousseau's concept of 'general will, originally formulated to provide a genuine
philosophical basis for the idea of popular sovereignty, was taken up by the Republic
to legitimate its assimilationist policies. What was Rousseau's idea of Social Contract,
and why could it be manipulated for the policy of national assimilation?

In his famous treatise titled 'The Social Contract', Rousseau speaks of a Social Pact
as an act of delegation of power and political representation by the whole community
to the political sovereign -the state. However it is also clear that this act of
'delegation’ can be reclaimed by the collectivity should the Social Pact be violated by
the state (21). In Rousseau's imaginary Social Contract, each and every person
enjoys some rights towards others. On the other hand, "since each man gives himself
to all, he gives himself to no one"” (22). In the final analysis, the Social Pact comes
down to this : "Each one of us puts into the community his person and all his powers
under the supreme direction of the general will; and as a body, we incorporate every
member as an indivisible part of the whole" (23). For Rousseau "general
will...derives its generality...from the common interest” of the society (24).

The idea of Social Contract heavily relies on a state-centric notion of social and
political organization. Rousseau argues that freedom can only be guaranteed by a

powerful centralized state. He holds that the relations between the members of the
body politic :

"..should be as limited, and relations with the entire
body as extensive, as possible, in order that each citizen
shall be at the same time perfectly independent of all his
fellow citizens and excessively dependent on the
republic -this result is always achieved by the same
means, since it is the power of the state alone which
makes the freedom of its members. It is from this
second relationship that Civil Laws are born" (25).

Clearly what Rousseau has in mind is a political community based on republican
principles. His notion of common citizenry, however, is ill-at-ease with particularist
loyalties. In Rousseau's terminology, the majority domination is sanctified as 'general
will' and the 'common good'. He says:

"So long as several men assembled together consider
themselves a single body, they have only one will,
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which is directed towards their common preservation
and general well-being...It has no incompatible or
conflicting interests; the common good makes itself so
manifestly evident that only common sense is needed to
discern it" (26).

Rousseau dismisses the opposing elements during the making of the Social Contract
by declaring them as "foreigners among the citizens". Rousseau is utterly intolerant
towards dissenting voices and expects complete obedience from the citizens towards
their state: "After the state is instituted, residence implies consent : to inhabit the
territory is to submit to the sovereign". His only qualification is that the state be
"free”, presumably implying a republican one (27).

Rousseau seems, however, to be aware of the dangers involved in his Social Contract,
since he raises the question : "How can the opposing minority be both free and
subject to laws to which they have not consented?" His response is both simple and
uncompromising : General will is always right. Since the minority cannot be allowed
to impose its will upon the majority -since this will be contrary to the general will-,
then the majority -which represents the general will- can legitimately impose its will
upon the minority (28). Clearly Rousseau's argument is at its weakest here, since he
relies on a simple tautology and an unsubstantiated presupposition. He indeed admits
the demagogic nature of his project : "This presupposes, it is true, that all the
characteristics of the general will are still to be found in the majority" (29).

Rousseau's expositions did not amount to a coherent theory of the state. It was the
German philosophers and political theorists of the nineteenth century who provided
the main premises of the nationalist doctrine and the theory of political legitimacy.
According to the theory (which may be called 'ethnocultural nationalism’), in order
that man realize himself fully and gain his freedom, he had to project his individual
consciousness onto the state. The individual could not exist without having organic
relations with the society whose supreme embodiment was the state (30). Individuals
attain real freedom by merging their will into the will of the state. They do not obey
rules, but give their active consent to the laws and actions of the state. Kedourie sees
in this formulation the perfect recipe for state coercion if imperfectly applied. While
the theory speaks of political legitimacy in terms of development, fulfilment, self-
determination and self-realization, there is no guarantee that a coercive state will not
monopolize religious or aesthetic matters to disguise its iron grip on people. In such

cases, Kedourie argues, "Reason of state begins to partake of sovereign Reason, and
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necessity of state to seem a necessity for eternal salvation”. Kedourie further
observes that :

"this confusion between public and private, this
intermixture between the spiritual and the temporal, has
passed into current political rhetoric; and rulers have
tried to persuade the ruled that relations between
citizens are the same as those between lovers, husbands
and wives, or parents and children..." (31).

Herder, expounding on post-Kantian themes, laid the intellectual grounds for the
creation of an homogeneous type of nation-states. He argued that nations were
separate natural entities ordained by God, and therefore every nation should establish
its own state. For him the ideal and lasting state was the one formed by natural
kinship ties. Multinational states, on the other hand, were unnatural and oppressive,
and therefore, could not survive long (32).

Both Fichte and Herder expounded the idea of language as an integral component of
the nation. This has had enormous influence on nationalist ideologies. For Fichte and
Herder the most essential criteria for nationhood was the existence of an original
language. Language, in their view, was the embodiment of the national character and
spirit, and of the nation's past and future. Since a nation had to possess a language of
its own, the language had to be cleansed of foreign influences. The nation's self-
realization and freedom would accordingly be enhanced by the revival and
development of the original language. Kedourie notes that this doctrine has had an
enormous impact on nationalism, as has been witnessed by vast philological
endeavours which have since accompanied the spread of nationalism all over the
world (33).

Many non-European states have been similarly influenced by the western theory of
political legitimacy, particularly its liberal version, as had been expounded by writers
like Rousseau and Hobbes. Both of these writers placed the state in an all-powerful
position with respect to community. Hobbes, for instance, failed to articulate
necessary institutional mechanisms to delimit state action (34). Both Rousseau's and
Hobbes' conception of political sovereignty failed to demarcate the legitimate scope
of political action. To be sure, nationalist doctrine found an ideal breeding ground in
liberal political theory, since the latter too was essentially based on the relationship

47



between the individual and the state, without particularistic interventions through
religion, ethnicity or local affiliations.

Indeed, as is well-known, modern liberal democratic political systems, the main
mottoes of which are 'liberty’, 'equality’, ‘fraternity’, and which find their concrete
formulation in the principle of 'one man, one vote', are the end products of the
centuries-old struggle against the exclusivist monarchies in Western Europe. The
direction of the struggle brought to the forefront the rights of the individual citizen,
not the group to which the individual belonged, against the all-mighty state. However
the popular notion of sovereignty which sought to replace the absolutist monarchies
did not do away with an essentially power-centric notion of sovereignty. Foucault
argues that from medieval times onwards, the theory of right preoccupied itself with
the legitimacy of power. Indeed as far as Western Europe is concerned, power was
historically perceived in juridical terms : state, as the sovereign, the individual, as the
subject. Foucault thinks that this developed in the Medieval Ages when the monarchy
presented itself as a referee to end violence among feudal forces. The monarchy
allocated itself a juridical and negative function in order to make itself acceptable. As
aresult:

"...sovereignty, law and prohibition formed a system of
representation of power which was extended during the
subsequent era by the theories of right : political
theory has never ceased to be obsessed with the person
of the sovereign. Such theories still continue today to
busy themselves with the problem of sovereignty" (35).

Hence in western societies, the notion of sovereignty was imbued by strategies of
domination from the outset (36). Although admittedly the absolutist concept of
sovereignty became anachronistic with the rise of industrial capitalism, in effect, the
theory of sovereignty "has continued not only to exist as an ideology of right, but also
to provide the organising principle of the legal codes which Europe acquired in the
nineteenth century, beginning with the Napoleonic Code" (37). Rousseau's Social
Contract also fails to escape this limitation, for under this frame of analysis, power is
treated as an instance of negation. In other words, in its exercise, power is taken as a
great absolute which forbids by decree (38).

Therefore the 'core’ doctrine of nationalism, premised upon the homogenization of a
state's population through the imposition of the values of the dominant ethne, was
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able to consolidate its legitimacy through a power-centric notion of sovereignty. Carl
Schmitt, a German political theorist who was influential in the 1930s, argues that
parliamentarism should not be confused with democracy. In Rousseau's concept of
‘general will, unanimity, in the sense of homogeneity, is taken for granted. For
Schmitt, Rousseau's Social Contract is fundamentally flawed, since a contract
assumes differences and opposition. In Schmitt's view, the idea of 'free contract'
comes from liberalism, and not from popular sovereignty, as suggested by Rousseau
(39). As a result, liberal democracy is caught in its own inconsistencies and
inadequacies which means that minority or majority domination over the whole of the
population is inevitable (40).

For Schmitt, the definition of democracy centres around the identity of governed and
governing. While the people are heterogeneous and varied, they are identical with the
state as far as the principle of democracy is concerned. He says that "democracy
seems fated...to destroy itself in the problem of the formation of a will", because the
will of the people is often controlled by narrow segments and/or narrowly defined
interests of the society : "military and political force, propaganda, control of public
opinion through the press, party organizations, assemblies, popular education, and
schools”. For Schmitt, "only political power, which should come from the people's
will, can form the people's will in the first place" (41). Therefore democracy implies
the identity of the quantitative (numerical majority) with the qualitative (justice) (42).

Although admittedly Schmitt lays too much emphasis on the role of the state in his
scheme for popular democracy which might lead to totalitarian corporatism, he rightly
draws on the self-defeating tendencies of liberal political theory, and on the role of
political values in the proper functioning of democracy. To be sure, the absolutist
concept of sovereignty is intimately linked to other forms of hegemonic relations
within western societies -and most certainly in most non-western societies too.
Foucault asserts that power should not be taken as one individual's domination over
others, or that of one group or class over others. Power is the subject of an ongoing
process with manifold relations of domination. Power is not only exercised by those
who hold the monopoly of power, but as well as by single individuals. They are
always simultaneously in a process of undergoing and exercising power (43).

Legal doctrine is bound to take the complexity of issues involved in the diffusion of
power seriously. A right step in this direction is to challenge the simplistic dichotomy
of 'state versus the nation' which has been the starting point of international rules on
the law of territory. Such change has, to some extent, indeed come about with the
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emergence of new sets of rules and principles concerning human rights, the rights of
minorities and the indigenous peoples, and of the principle of self-determination all of
which have become or, are in the process of becoming, a corpus of international law.
Here regard will be had to the principle of self-determination since it is around this
principle that the fundamental premises of sovereignty are being challenged -through
the granting of cultural and political rights for national minorities and indigenous
peoples.

The principle of self-determination -some speak of a 'right' to self-determination-
seems to have two major characteristics : first, it is vested in the people against the
state in whose jurisdiction they happen to live; second, it is a collective right in that it
is vested in the people as a whole (44). Crawford argues that the notion of 'people’
does not solely apply to the whole population of existing states. Instead given the
complexity and breadth of the issue at hand, regard has to be made to the context of
the claim made by a particular social group to decide if it falls into the category of
‘people’ (45).

There are several important problems of indeterminancy as far as the principle of self-
determination is concemed : first, it is difficult to ascertain with clarity those groups
which can legitimately be regarded as 'people’. The problem is worsened by the fact
that not even the principal legal texts themselves give any indication of its scope.
Therefore the dividing line between 'people’ and lesser collectivities, like 'minorities’,
is not clear; second, the principle of self-determination is diluted with a major
principle of international law : that the territorial integrity of sovereign states is
inviolable. The only way out of this impasse would be to weaken the force of self-
determination by reducing its operational framework into various cases of local
autonomy; third, there are practical problems like the identification of the
representatives of the social group claiming the right to self-determination and of the
contents of the right itself (46).

Therefore, not surprisingly, the principle of self-determination has remained a
controversial issue, not least because of the difficulties involved in determining what
the ‘'self is and what it is to be 'determined’. It is also arguable whether self-
determination is a universally accepted 'right' and whether it is legally effective.
According to Pomerance, international law arises from what states practice constantly
and uniformly. She argues that the entire history of self-determination, even during
the UN era, has witnessed a subjective and selective interpretation of this principle by
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states. They claim for themselves what they deny for others. Not surprisingly
therefore "no state has accepted the right of all peoples to self-determination” (47).

The principle of self-determination has an 'internal’ and ‘'external’ dimension which
further complicates the issue. 'External’ self-determination concerns the international
status of a people as an independent political unit. Internal' self-determination relates
to the freedom of choosing the desired form of government (48). The question arises
as to what extent are these two categories related under international law. The
United States and other western states generally hold that genuine self-determination
is best secured under a representative government. For a majority of the Third World
states, however, this formula does not necessarily represent their own priorities and
interests. They mostly fear that this may lead to secessionary demands from
disaffected groups within the country against an 'unjust state’. Accordingly, 'external’
self-determination has remained the main focus of Third World strategies in the
United Nations. They have generally maintained that the new states emerging out of
colonialism must have a right to territorial integrity, and that the form of its political
regime and its human rights record are not central to the principle of self-
determination (49). Pomerance argues that unlike the UN principles in its earlier
phase, the UN provisions on self-determination have tended to play down the
significance of democratic governance in the effective implementation of self-
determination. Therefore while people living under 'colonial’, ‘racist' or 'alien’ regimes
were accorded full 'external' self-determination, other groups under similarly
oppressive regimes were accorded no rights in 'non-colonial' situations (50). This is
evidenced by the UN practice concerning self-determination. For instance, while the
Declaration on Colonialism (Resolution 1514) spoke of self-determination, under
Paragraph 6 it was stated that "any attempt aimed at the partial or total disruption of
the national unity and the territorial integrity of a country is incompatible with the
purposes and principles of the Charter of the United Nations" (51). Similarly the
Declaration on Friendly Relations debilitates the vigour of self-determination by
referring to the inviolability of territorial integrity of states (52). Pomerance argues
that the principle of the 'sovereign equality of states' and 'non-intervention' are
interpreted by a majority of states in such a way as to exclude the possibility of
secession or the enforcement of representative governments. These inherently
conflicting principles, over which there is no guidance for proper balance, have led to
inconsistent practices as far as the principle of self-determination is concerned : while
one right might be emphasized in one case, a contrary right might be enforced in a
similar context (53).
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Not surprisingly, then, the legal effect of the principle of self-determination remains a
dubious one. First, the UN General Assembly Resolutions and Declarations do not
create binding obligations; second, many of the UN resolutions geared to the
independence of colonial territories were adopted without unanimity. In such cases,
they were often opposed by western states; third, certain states which voted in the
affirmative were clearly careful to emphasize that the resolutions were an expression
of a "political will" devoid of legal force; fourth, there is often disagreement among
the consenting states over the definition of the often vaguely worded resolutions on
self-determination. These resolutions therefore fail to provide authoritative guidance
for states; finally, the content and scope of self-determination is so broad, undefinable
and subjective that even if it were to enjoy the character of legal right, its legal effect
remains doubtful (54).

Moreover, since its formulation, the 'external' aspect of the principle of self-
determination has been emphasized since it is this aspect which brings about changes
in international relations. Indeed colonial seif-determination since 1945 naturally
gave an impression of independence as the usual outcome of self-determination (55).
The only exception to this pattern emerges in cases where 'internal’ self-determination
is considered as a human rights issue (56).

The classical formulation of standards of human rights suggests that group rights
would be duly protected by guaranteeing the rights of individuals. This is for instance
the idea behind the Universal Declaration of Human Rights (1948) and the two
human rights Covenants of 1966. However, argues Brownlie, granting individual
rights does not necessarily guarantee "collective rights" for a variety of reasons : first,
the classical provisions do not envision positive actions on the side of the states to
maintain the cultural and linguistic identity of communities. At this juncture,
Brownlie refers to case-law under the European Convention on Human Rights which
confirms that neither Article 2 of the First Protocol to the European Convention nor
Article 8 of the Convention itself, which are concerned with the right to education
and with the protection of private and family life respectively, impose "positive
action" on the part of the signatory states towards their citizens (57); second, the
classical formulations do not guarantee the land rights of the indigenous people; third,
they fail to respond to the claims of specific social groups to self-determination (58).

Today it is generally accepted -not least by international jurists- that a right to self-

determination exists in non-colonial situations as well. This implies that minorities
may also be regarded as ‘peoples’ in the sense of entitlement to self-determination.
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Indeed Article 1 of the Covenant on Civil and Political Rights (also included in Article
1 of the Covenant on Economic, Social and Cultural Rights adopted the same year) of
1966 which speaks of 'self-determination’ does not exclude the possibility of its
implementation outside the colonial context (59). However scholars generally agree
that this should fall short of complete independence. For instance, Crawford takes a
conciliatory view which seeks to combine the concerns of the state and the
secessionary movement/s within the territory controlled by that state. A variety of
outcomes, ranging from local autonomy to provisions for separate representation in
legislative and executive bodies at central or regional level, may satisfy the needs of
the minority group/s for self-determination, while leaving intact the territorial integrity
of the state (60). This is also the position taken by a majority of other writers : a part
of the population may be regarded as 'people’ and, as a result, are entitled to self-
determination, but the new arrangement should not endanger the territorial integrity
of existing states (61).

The impact of the principle of self-determination over the composition and general
structure of international society remains to be seen. It can nonetheless be predicted
that the absolutist concept of sovereignty will gradually fade away to allow greater
expression for different cultural, political and ethnic groups. Perhaps then the ruling
elites, particularly in the Third World, will not dismiss ethnic, religious and other
kinship loyalties as "primordial, traditional, obstacles to modernization” (62). They
may also realise that a monocentric conception of national citizenry runs contrary to
the realities of contemporary international society. Indeed today the world is full of
multi-ethnic states which render obsolete any notion of a 'one state-one nation'. Very
few state territories today correspond to a single nation. On the contrary, most
states are composed of distinct ethnic and cultural communities. Furthermore,
modern post-industrial capitalism has extended its operations beyond national
boundaries, and thus rendered anachronistic any notion of a sacrosanct national
sovereignty (63).

It may now be appropriate to examine some substantial and methodological
challenges to the classical liberal doctrine on the law of territory. It is argued here
that, by making a critique of the positivist legal doctrine and proposing an alternative
view of notions like 'democracy' and 'sovereignty', critical legal theory appears to hold
the greatest potential for an alternative approach to established orthodoxies.
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3.3.An Exposition of the Critical Approach to International Law

Various 'new' schools of thought which emerged after the Second World War have
challenged the view that the Enlightenment represents an objective knowledge which
is achieved through scientific enquiry. Critical legal theorists are among those which
see the Enlightenment project from a different angle. Critical legal scholars insist that
"the Enlightenment created a myth of science which held out an evolutionist and
progressive image of accumulating knowledge giving access to reality”. Accordingly,
they challenge the most basic tenets of the Enlightenment project (64) by
'deconstructing’ it. The main focus of this section will be on the legal dimensions of
that project which is deeply imbued in the international legal discipline.

Critical legal scholars are deeply dissatisfied with the traditional legal doctrine which
emphasizes the procedural and formalistic aspects of law at the expense of their
social, economic and political context. For critical lawyers, by projecting law as
autonomous and politically neutral, traditional jurisprudence ignores the role played
by law in consolidating and maintaining "an extensive system of class, gender and
racial oppression”. Hence critical legal scholars "seek a theory and practice that
makes the overcoming of such oppression a central political task" (65).

Proponents of the critical approach believe that law must be perceived as integral to
other social disciplines -as well as to international morality. Thus they seek to place
law into the political, economic, and social context in which it operates. Thus they
attempt to reconnect law with every day struggles and experiences. Besides, critical
legal theory tries to show that law is an "expression and medium of power". Foucault
set out to show us that "truth isn't outside power". Contrary to the Enlightenment

myth :

"..truth isn't the reward of free spirits, the child of
protracted solitude, nor the privilege of those who have
succeeded in liberating themselves. Truth is a thing of
this world: it is produced only by virtue of multiple
forms of constraint. And it induces regular effects of
power. Each society has its regime of truth, its 'general
politics' of truth: that is, the types of discourse which it
accepts and makes function as true; the mechanisms
and instances which enable one to distinguish true and
false statements .." (66).
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From here Foucault goes on to establish the 'political economy' of truth which he
characterises by five important traits :

"Truth' is centred on the form of scientific discourse
and the institutions which produce it; it is subject to
constant economic and political incitement (the demand
for truth, as much for economic production as for
political power); it is the object, under diverse forms, of
immense diffusion and consumption (circulating
through apparatuses of education and information
whose extent is relatively broad in the social body, not
withstanding certain strict limitations); it is produced
and transmitted under the control, dominant if not
exclusive, of a few great political and economic
apparatuses (university, army, writing, media); lastly, it
is the issue of a whole political debate and social
confrontation (‘ideological' struggles)" (67).

Since law is perceived as integrally linked to power, the critical approach requires an
analysis of this relationship which is not self-evident. Hence the need for theory (68).

However, while endorsing the need for theory, critical legal scholars are not unified
within a single theoretical position. The movement embraces a plurality of
approaches and strategies. For instance, the Marxist critique of law perceives liberal
legality as rooted in capitalist accumulation, and therefore, a function of class
relations. It argues that law represents the interests and priorities of dominant classes
in the economic and social spheres. Hence law is neither autonomous, nor objective.
Critical Marxism meanwhile recognizes the 'relative autonomy' of the legal, political
and ideological superstructure from the economic sphere. Accordingly, critical
Marxists seek to socialise and democratise both the form and content of law (69).

For its part, postmodernism represents the end of grand narratives. Marxism also
takes its share of the postmodern offensive due to its totalizing, all-encompassing
vision of truth. For its part, postmodemism celebrates difference. Society does not
constitute an integrated whole; instead it is marked by opposition. However, grand
theories ignore this reality by treating difference as non-existent. Postmodernists seek
to deconstruct a given text by exposing its hidden assumptions, by 'liberating' its
suppressed parts, and by putting the text into its proper context -political, economic,
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social or otherwise. Besides, the postmodern approach recognizes the relevance of
the institutional setting in which a particular discourse takes place (70).

One should not overrate the significance of postmodernist approach for an
understanding of law and its relation to society. Indeed within the critical school of
thought, postmodernism is particularly intent on reminding us that "to remain critical,
critical legal theory must resist simply replacing the liberal theory it criticises with a
theory of its own, which is complete, coherent and determinate. This means that
liberal legality can be no more totally rejected than it can be totally accepted” (71).

When deployed for an analysis of international law, deconstructionism claims that
legal argument is dependent on the language it uses. It is not objective. It is known
that individuals internalize the concepts and categories with which they are familiar
through a process of socialization. The same holds true for the language of
international law. International law, as it exists, conveys to us a particular
interpretation of the social world under the veil of objectivity. Deconstructionism
seeks to uncover the hidden assumptions behind what it calls the 'conservative' system
of international law. Accordingly, it rejects any notion of an objective legal argument,
and seeks to expose the normative nature of international order (72).

The critical approach, as the broad frame of reference for a multitude of approaches
mentioned above, seeks to understand positive international law as a historical
construct which has its roots in the liberal tradition. That system of law was, and still
is, not sufficiently qualified to claim universality. According to critical legal scholars,
this is evidenced by the absence of a central international order as an impartial
referent for state actions. Besides, they argue, states should be treated as
independent centres of legal culture, and must be understood in relation to one
another. Hence the international lawyer is bound "to resist phony, reified, would-be
universalistic legal discourse in favour of the recognition of the inevitably restrictive
and exclusive nature of individual state discourses” (73). The critical international
lawyer, therefore, seeks to facilitate inter-state/inter-cultural dialogue by attempting
to produce impartial works of 'legal translation' (74).

Critical jurists assert that "legal knowledge does not relate to ideas and facts
themselves, but to a (representational) meaning which might be discovered in their
name" (75). This calls for an understanding of the mechanisms in which single,
purportedly consensual, state discourses are produced (76). Therefore analyses of
the states' international behaviour must include a precise examination of decision-
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making processes which allow an awareness of psychological perceptions (77). It can
confidently be asserted that states' behaviour is a function of a "system of shared
perceptions, practices and institutions within which communities of persons establish
and advance their ends" (78).

For Carty one way of overcoming the lacunae that exists in international law is the
recognition of "key factors which go to provide most states with varying degrees of
internal cohesion, and from which they then view international society”. He asserts
that :

"..every political community must have its own distinct
constellations of political values rooted in a specific
political culture which defines what it regards as
obligatory. This is the starting point for any work of
legal hermeneutic or translation” (79).

The key for the international lawyer is "to determine what a people is, how it
understands itself and how it judges others" (80). This implies that he/she engage in
a hermeneutic of "the claims, allegations and actions of the states parties to a dispute,
incident, etc., in terms of their 'cultural' pre-suppositions” (81). Scholars of
international law are therefore bound to accept, as Stavrinides points out, that, in
order to understand the nature of disputes between the hostile nations and the facts
that constitute the actual casus belli

"..it is necessary to examine the facts in question under
the aspects of the ideological beliefs and values of both
sides; for it is only within the frame of a national or
group ideology that a set of facts bear a relationship to
the rights and interests of the nation or group"” (82).

Since critical legal theory asserts that international legal discipline is a historically
conditioned discourse derived from liberal political theory, it questions the validity of
the claim that positivist international law represents a universal system of law based
on an actual consent among states. Instead it argues that positivist legal language is
used by particular states and their representative legal scholars to justify their claims
against others (83). Therefore there is no way in which to solve legal conflicts with a
unique, objective legal technique.
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In the absence of a system of international law that is supreme arbiter of conflicting
individual interests -in terms of its rules, norms, principles and institutions-, it is
necessary to enquire "into the internal organisation of the state units". As Carty puts
it, today "individual nation-state is prior to any international system". (84).

The postmodern approach, when applied to an analysis of nationalism, resists all
forms of cultural uniformity which is frequently imposed in the name of a global, all-
encompassing ideology. It also questions the validity of a linear, evolving notion of
history which claims a clear transition from 'tradition' to 'modemnity’. Instead, it
insists on seeing history in its multiplicity and complexity without drawing sharp
distinctions between the 'old' and the 'new'. Diversity, not uniformity, is therefore the
motto of the postmodern approach to history and society (85).

An analysis of the relationship between nationalism, on the one hand, and
international law and society, on the other, may provide us with an invaluable tool for
a better understanding of inter-state disputes. A recent contribution to the
understanding of the relationship between nationalism/national identity and the actual
foreign policy of a given state has been made by Bloom. However before discussing
Bloom's theory of 'mational identity dynamic', it is useful to expose nationalist
ideology and its claims -with regard to 'itself' and to 'others'- as a relevant dimension
of contemporary international society.

3.4.Nationalism and the Nationalist Discourse

In the modern world of states, corporate loyalty and identity are manifested as
patriotism and nationalism. According to Lewis, those two terms do not necessarily
coincide. Whereas 'patriotism’ is right and good -the love and loyalty which all of us
owe to our country, 'nationalism'’ is less than clear (86).

The emergence of nationalism is generally associated with modernism. In this view,
nationalism and nation-states came into prominence with the break-up of traditional
societies in Europe in the 18th and 19th centuries. For instance, Gellner argues that
nationalism is ideally suited to the requirements of an industrial social organization
due to the former's programme of universal literacy, linguistic standardization, and its
all-embracing educational system tied to a state-imposed cultural indoctrination.
These characteristics are indispensable for occupational mobility, mass media, and
sustained economic growth that are the hallmarks of modern industrial economy. In
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this sense, nationalism shoulders a progressive mission (87). Deutsch also works on
the dichotomy between traditional and modern societies. He too perceives
nationalism as a distinctly modern phenomenon. In his view, a national citizenry
gradually emerges as a result of improved communications and centralized, scientific
state structure (88). For his part, Breuilly treats nationalism as a political ideology to
legitimize the seizure of state. He locates its emergence to the early modern Europe
when the masses were increasingly estranged from politics (89). Finally, Kedourie
sees nationalism as an artificial construct 'invented' by the marginalized intellectuals
(90).

All these differing, yet interrelated, views concerning the origins and functions of
nationalism tend to see it as a somewhat passive by-product of the economic, social,
and political forces that have shaped the modern conditions. As a result of this, they
fail to explain why appeals to nationalism have often aroused passionate responses
from the mass of people. Smith asserts that nationalism is no more 'invented' than
other forms of culture or ideology. Nationalism is dependent on earlier motifs and
ideals since it is not only a political ideology and social movement, but a form of
culture as well. As far as the formation of national identity in the west is concerned,
it owes a great deal to the presence of pre-modermn ethnies and the gradual emergence
of national states (91).

Smith's view of nationalism as rooted in particular historical and cultural experience is
partially shared by Benedict Anderson who recognizes the "cultural roots of
nationalism", in his Imagined Communities. For Anderson, as far as the European
continent is concerned, nationalism replaced religion as the protégé of lost dreams
and imaginings as a result of evolving rational secularism after the late Middle Ages.
Nationalism became a secular religion in a world that desecrated established customs
and beliefs which were inculcated by religion (92). The decline of divinely-ordained
polities, sacred communities, and of Latin as the sacred language of Europe were
however manifestations of some fundamental historical forces and of new modes of
thinking (93). The arrival of the printing press, in particular, novels and newspapers,
greatly contributed in the forging of a sense of nationhood among their fellow readers
(94). Anderson integrates the ‘cultural' dimension of nationalism into an analysis of
complex economic, social and political factors that gave rise to nationalist ideals : the
emergence of capitalism; formation of scientific, rational state; 'discoveries’; and
increasing communications (95).
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Most nation-states have been put together by force of arms and cultural pressure
(96). However the process of nation-building, whose origins are generally traced to
the eighteenth and nineteenth century Europe, has not been a uniform phenomenon
(97). Two types of nationalisms are singled out in the context of Europe : western
'civic' nationalism that emerged in 'old’, established states like Britain, France and
Spain, and 'ethnic’ nationalism which was particularly prominent in Germany and
eastern Europe. These models were later transposed into other societies in Asia and
Africa which often contained various elements from both models.

Western 'civic' nationalism can be traced back to the presence of a core ethnie which
incorporated other ethnic groups and their regions into its political territory. The
strong central state with its homogenizing policies -administrative, economic and
cultural- succeeded in forging a national culture (98). The western civic model of the
nation is a predominantly territorial conception. This view of the nation holds that
"nations must possess compact, well-defined territories” (99). A second element in
this model is the idea of a patria, which is expressed through highly centralized and
unitary institutions. Third, there is also the sense that citizens of the political
community must enjoy legal equality before the law. Fourth, a measure of common
values and traditions are deemed to be necessary for the cohesion of the population in
their homeland (100). Hence western civic nationalism operated on the basis of a
correspondence between nationhood and statehood which meant that patriotism was
the loyalty which the citizen owed to his/her country, this being personified in the
state representing the country.

The second type which can be described as 'ethnic nationalism' emerged in central and
eastern Europe -and in Italy- where clearly-defined nation-states did not exist until
the nineteenth century. Instead there were nations and peoples who were divided into
small principalities, or subject to alien rule. As a result, these nations, including
Germans, Poles, Italians and Hungarians, professed their loyalty not in the form of a
state or country, but of nation and people. This type of nationalism, based on ethnic
and linguistic commonality, was exclusively directed at the creation of an independent
state (101). Not surprisingly, then, here ethnic/cultural community prefigures as the
frame of reference for the 'nation'. In these instances, people figured as both the
object and subject of political mobilization. In this form of nationalism, 'the law' in
the western civic model was replaced by vernacular customs and traditions (102).
Hence unlike France, where the 'national will' was said to constitute the basis for the
nation, German nationalists sought to base their claims on 'ethnicity and culture'.
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This is evident in the writings of French and German scholars of the nineteenth
century. For Renan, for instance, the foundations of the French nation were the
common will and consent. Herder, a leading exponent of German nationalism in
nineteenth century, meanwhile, longed for a genuinely cultural society outside the
realm of an overpowering state. Most German thinkers resented the imposition of a
French model of the rationalistic state on Prussia, and instead opted for an organic
community with its distinct cultural identity. In this context, Herder rejected the
individualistic universalism of the Enlightenment (103). German nationalism was
essentially a romantic, pre-capitalist and cultural one. It appealed to the uncorrupted
peasantry and folkloric traditions, as well as to the German language, as vehicles for
self-discovery (104). Hence on the surface while French citizenship made French
nationality, German nationality made German citizenship (In passing, it can be noted
that today, with the establishment of the European Union, the citizens of a European
state also qualify for European citizenship).

However in reality the distinction is not as clear-cut. Western civic nationalism is not
necessarily more benign than the German version. Smith rightly asserts that "every
nationalism contains civic and ethnic elements in varying degrees and different forms"
(105). Revolutionary France also forged a policy of national homogenization, albeit
conflated with universalist principles. Indeed French state nationalism became diluted
with linguistic assimilation under the Jacobins and thereafter (106). Weber notes that
compulsory schooling was the main vehicle in the acculturation process that
transformed people into 'civilised Frenchmen' (107). Similarly, England imposed its
own language and political programme upon the Irish, Welsh and Scots under the
banner of the United Kingdom (108).

Since Western civic nationalism and its ethnic version intermingle when both see the
nation as the main unit of social and political loyalty, they may commonly be labeled
as the 'core doctrine' of nationalism, as proposed by Smith. The 'core doctrine' sees
the world as a society of nations. In this view, nations must be free and secure for
peace and justice to prevail in the world (109).

The 'core doctrine' later became a universal referent for peoples in search of a state of
their own. Nationalist movements in Asia and Africa -the 'last wave' of nationalism
(110)- were however largely responses to global imperialism. The expansion of the
colonial states whose functions had rapidly multiplied with the rise of capitalism
required the recruitment of indigenous elites. However the 'natives' were generally
barred from key positions in the administrative hierarchy. Combined with the impact
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of the printing press, and the earlier nationalist models in Americas and Europe, the
resentful intelligentsia in the colonies strived hard to instil national consciousness
among the members of the 'imagined community' (111). As for the dynastic states in
the non-European world which escaped colonization, they tended to imitate -of
course with some additional flavour of their own- western civic nationalism (in other
words, official nationalism) as in the case of Japan and Siam (now Thailand) (112).

Since the concept of nation embraces two sets of dimensions -civic and territorial, on
the one hand, and, ethnic and genealogical, on the other- in varying proportions at
different times, its very multidimensionality and flexibility has made national identity
a formidable force in the contemporary world (113). For Smith, nationalism is best
suited to bridge the contrast between "warm, intimate, spontaneous relationships
supposedly characteristic of community, and cold, distant, reflective relationships
supposedly characteristic of society” (114). Indeed while the state wants to exploit
the opportunities provided by modernity (industrialization, universal literacy,
improved communications), it seeks to compensate the sense of loss, which the very
modernity creates, by emphasizing cultural identity and emotional solidarity. This
implies that nationalism tends to be more attractive than universalistic doctrines of
socialism and liberalism, exactly because "in a chaotic and rapidly changing world
nationalism provides simple, concrete labels for friends and enemies” (115).

Nationalism is not inherently reactionary or anti-democratic. As Kearney asserts,
one can and must distinguish between "those that emancipate and those that
incarcerate, those that affirn a people's cultural identity in dialogue with other
peoples and those that degenerate into ideological closure -into xenophobia, racism
and bigotry". In this context, he points out that nationalism played an emancipatory
role in the shaping of modern Ireland (116). One can similarly point to the
progressive role played by the anti-colonialist nationalist movements in this century.
Moreover nationalism can harness constitutional and social reforms, while
legitimating new regimes in developing countries, as in India and Turkey. It can also
provide fresh impetus for modernization and economic growth (117). Although
nationalism in Asia and Africa was undeniably linked to colonialism and imperialism
in its origins, national independence, inspired by the ‘progressive’ ideals of
republicanism, common citizenship and populism, as had been espoused by the French
revolution and independence movements in Americas, has generally improved the lot
of the ordinary citizens in the economic, political and cultural spheres. National
governments have often strived to improve economic welfare, promote popular
education and expand the suffrage.
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This is not, however, to say that the transplantation of the nationalist principle,
particularly the German type, into different historical and geographical contexts has
been an easy one. One problem is that the mythic notions of 'nation' and 'state’ could
not properly be addressed in cases involving multiethnic and tribal societies,
particularly in Africa. For doing so might inevitably lead to majority domination over
the minority community/ies within a given state. Indeed modern states in the
periphery (the Third World) have tended to exclude the endogenous social
movements and networks of communication from the political apparatus. These local
forces often have religious or ethnic foundations, and precede the formation of the
modern state. However "the peripheral state, completely absorbed in the task of
constituting itself, building up the necessary apparatus and integrating segmented
communities into a nation, has ignored or often seen them only as obstacles to be
overcome" (118). Therefore, not surprisingly, policies of national assimilation have
been one of the major sources of civil wars and inter-ethnic conflicts in many parts of
the Third World which have occasionally escalated into inter-state wars.

Certain problems are, however, common to all states, such as the legitimation of
claims to a ‘national’ territory, and a constant need to cohere the nation around
various nationalist narratives. Although the extent to which the nationalist doctrine is
resorted to by the ruling elites appears to be more frequent and intensive among
'younger' nation-states, the use of nationalist discourse is a prominent feature of
international politics today. For instance, although power is said to reside in the
people in those societies with representative governments, it is often observed that, at
times of legitimacy crises, those in power tend to resort to coercion or charisma, or
create an ‘external enemy' to close the 'credibility gap' -note for instance the Falklands
factor in Thatcherite Britain or the communist syndrome in McCarthyite America
(119). Indeed states frequently appeal to nationalist sentiments in order to mobilize
the 'nation’ for a set of goals, which are often linked to 'external threats’. But what
are these sentiments and why are they vital for nation-building?

Nationalist identities are often forged on the basis of an ethnic community. However,
in most cases, an 'ethnic community' is far from being a racial category. Ethnic
community is "a community of historical culture with a sense of common identity”. A
race, on the other hand, refers to "unique hereditary biological traits" (120). That
‘ethnic’ communities are far from being ‘racial’ communities is particularly the case
with large territorial states in which diverse ethnic groups exist. Moreover in areas
where resettlement of peoples have been a recurring theme in the course of time, it is
difficult to trace the origins of ethnic groups (121). 'Ethnic community' must be
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distinguished from an ‘ethnic category' in that the latter is unaware or has a dim
consciousness that it is a separate collectivity. As far as the ethnic community is
concerned, at least part of the members are aware of their distinguishing features.
Smith lists six main attributes of an ethnic community :

"1. acollective proper name

a myth of common ancestry

shared historical memories

one or more differentiating elements of common culture
an association with a specified 'homeland'

RN

a sense of solidarity for significant sectors of the

population” (122).

Ethnic consciousness (or awareness) requires the existence of the ‘other', which is
well-described by Connor :

"“The sense of being unique or different requires a
referrent, that is, the concept of 'us' requires 'them'.
Without the knowledge of the existence of foreigners
with alien ways, there is nothing...to bind one villager
to another...As against members of all other ethnic
groups (‘them’) the two [villagers] are united
psychologically in the collective 'us™ (123).

This may largely explain why the ethnic communities reinforce their identity at times
of war. It is well-known that ethnies (ethnic communities) are frequently
antagonistically paired : French and English, Arabs and Israelis, Egyptians and
Assyrians etc. Wars provide future generations with myths and memories (124).

Ethnie and 'nation’' are two different categories, although similar in many respects.
The nation corresponds to an effective relationship with a territory. A nation "is a
named human population sharing an historic territory, common myths and historical
memories, a mass public culture, a common economy and common legal rights and
duties for all members" (125). However a 'nation' does not necessarily overlap with a
'state’. Indeed most states emerged prior to the existence of a nation, while some
nations were already in existence before establishing a state (126). For instance, the
French state had been built long before the arrival of economic modernity which is
generally supposed to be the main force behind nationalism. Through imposing a
uniform socialization upon its citizens, particularly in education, France sought to



legitimize the state (127). Similarly, the Turks' ethnic awareness of themselves was
almost non-existent although they had been the founders and the principal rulers of
the Ottoman Empire. Germans, on the other hand, provide a counter-example of an
ethnically conscious people who were divided between a large number of territorial
and juristic sovereignties until the mid-nineteenth century. There is another reason
for distinguishing between the terms 'nation' and 'state’. Very few states today are
composed of a single 'nation’. A survey of 132 states as of 1971 showed that only 12
states were composed of a single nation, while in over fifty percent of the states, at
least twenty five percent of the population were composed of ethnic minorities.
Therefore it would be appropriate to conclude that "a prime fact about the world is
that it is not largely composed of nation-states" (128).

Most states are in reality dominated by a 'core' ethne. This is exactly the problem in
many states : the monolithic nature of nationalist historiography and political doctrine
tends to marginalize the minorities. Since the state is founded upon the values and
aspirations of the core group, a state-centric narrative pervades the social life, hence
leaving little scope for minority perceptions and activities (129). It is no surprise,
then, that the nationalist historiography contorts the past by converting various
political communities into 'nations'. This is a process of discovering the past in the
image of the 'mation', although human history is much more complex and multi-
faceted than the nationalist historiography suggests. Besides, states tend to propagate
the idea that members of a particular nation must speak the same language and share
similar aspirations for the well-being and security of the 'mation' (130). This explains
why a ‘nation’ is not simply a given reality but "a work in progress, a model of
something at once to be built and to be treated for political reasons as already in
existence" (131).

One must not, however, label the ruling elites of states simply as 'devilish
chauvinists'. Nationalism is not simply a pathological idea that is inherently prone to
racism. One must only recall how nationalism has inspired cultural creations that
narrate love, but rarely hatred (132). It must be recognized that the forging of a
common, national identity among citizens is not an easy task. Weber rightly asserts
that a painful and complex process awaits before "a number of vague, loose
individuals" turn into a 'mation' (133).

The forging of national identity has varied functions and is activated through different

strategies. Smith asserts that national identity legitimizes legal institutions which are
deemed to represent the distinctive culture and traditions of the nation. Therefore
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"the appeal to national identity has become the main legitimation for social order and
solidarity today" (134). Through public mass education and other socialization
processes, individuals become 'nationals' and 'citizens'. Also through its repertoires of
shared symbols -flags, anthems, monuments, ceremonies etc., the nation provides a
social bond between individuals and classes. Besides a sense of national identity
evokes social meanings and frames of reference for the individuals to associate with.
In a rapidly changing world of uncertainties, national identity fulfils the human need
for self-discovery (135). However the state is constrained by its own limitation in
that any appeal to ethnicity must be vaguely formulated so as not to engender
divisions among the 'nation’ (136).

The mass media serves important functions during the process of 'nation building' by
making national symbols part of public life of ordinary individuals. Hence the division
between private and public spheres are broken down whereby national rituals become
part of every day life. Without television and media coverage, the British royal family
would have hardly become an icon of British national identity. International sporting
competitions also inculcate national feelings among ‘'the imagined community of
millions' (137).

In the final analysis, however, the main problematique of nationalism remains
unresolved: its static view of the nation. In this view, nation and citizen permanently
face each other without any intermediaries between them. Once the nation is forged,
it is assumed that every kind of subgroup must disappear. But the paradox is that
"the nation is a complex of collective bodies, all in process of perpetual change and in
a constantly varying relationship with one another" (138). One cannot fail to see that
the link between territory and culture is rapidly receding in an increasingly
interdependent world for a variety of reasons. First, the state culturally constructs
people to fit into the international division of labour which itself is also a part. This
means that there are always some people "whose horizons transcend its (of the state)
own territorial boundaries” (139). Secondly, the world is rapidly becoming a global
society in which differences among distinctive cultures are slowly disappearing. This
trend is accentuated by the diffusion of global images throughout the globe as a result
of market-based economics. Indeed some of the transnational cultural commodity
flow is marked by minimum attention to national differences among consumers (140).
The result is, then, an inevitable conflict between a state-imposed monocentric vision
of the nation and the realities of an increasingly globalized society, the ramifications
of which are not yet clear.
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While admitting its contradictions and intellectual weaknesses, this section has
nonetheless sought to understand nationalism's appeal for members of the 'nation’.
As has been argued in the preceding sections, there is no reason to assume that
nationalism is likely to lose its attraction in the foreseeable future for reasons which
have already been discussed. But what is the process in which nationalism becomes a
key to understanding the international behaviour of states?

To elaborate this point, the actual operation of the interaction between national
identity and the foreign policy process in states will be examined. A coherent
theoretical framework for such an analysis is provided by William Bloom's 'national
identity dynamic', which will be examined here.

3.5.'National Identity Dynamic' as a relevant dimension of Foreign Policy-
Making

The international relations discipline has recently elaborated new methodological
approaches for a better understanding of foreign policy. Prominent among them is
the 'identification theory'. This theory seeks to include the mass national public for a
clearer analysis of the decision-making process within states. Bloom asserts that this
is inevitable "given the long-term historical trend away from divine kingship and
absolute individual rule to the more democratic conditions constrained by a world of
evolving mass media and information technology" (141).

Bloom defines 'national identity' in the following words :

"National identity describes that condition in which a
mass of people have made the same identification with
national symbols -have internalised the symbols of the
nation- so that they may act as one psychological group
when there is a threat to, or the possibility of
enhancement of, these symbols of national identity"
(142).

'National identity dynamic', on the other hand, "describes the social-psychological
dynamic by which a mass national public may be mobilised in relation to its
international environment" (143).
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Scholars of international relations have until recently focused on modernisation as a
prescription for nation-building. This approach, according to Bloom, is flawed. The
author argues that the theory of modernisation floundered due mainly to the inevitable
deficiencies of presenting an exclusively western model of progress to fundamentally
distinctive societies in the developing world. Another defect of the modernisation
project relating to nation-building, for Bloom, was the lack of a consistent theory

which could explain the people's transfer of sentiment and loyalty to the new state
(144).

Since international law exclusively focuses on inter-state relations, it neglects the
relationship between the 'nation’ and the 'state’. Indeed Bloom draws on the absence
of a conceptual and analytical framework that explicates the relationship between a
mass national population and the state. An exposition of this relationship is crucial in
understanding the process of nation-building. It is also significant in that it
demonstrates the role played by the mass national population in foreign policy
decision-making. In short, this is an important aspect of the relationship between the
'citizen' and the 'state’. By utilizing 'national identity dynamic', Bloom seeks to
examine "the possibility of a psychological theory -identification theory- giving the
mass national population of a state just such a theoretically coherent status” (145).

Bloom asserts that ‘'national identity dynamic' provides the widest possible
mobilisation of national sentiment within a state. It theoretically transcends political,
religious, cultural and ethnic cleavages. Therefore, if a politician "can symbolically
associate herself/himself with national identity and mobilise it, s/he will then possess a
virtual monopoly of popular support" (146).

Since the 'national identity dynamic' is based on the premise that the solidarity of a
given society depends to a great extent on the degree to which the individuals
irternalise their society's values, norms and accepted patterns of behaviour (147),
mtion-building is never complete.  First, there are always those -individuals or
goups- who do not identify with the state. Second, changes in political
crcumstances may alienate certain groups and individuals (148).

The model of economic development may also be decisive in the use or non-use of

mational identity dynamic for foreign policy purposes -particularly in the developing
countries :
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"Developing states which adopt capitalist economic
growth policies, and which have internal cleavages
based in ethnos, tribe or religion, will not be able to
rely on the national identity dynamic and will tend not
to adopt aggressive foreign policies. If they do adopt
them, the likelihood of internal collapse is high" (149).

States which give low priority to social and economic justice, as in the case of South
American states, will tend to "have a military that is used for internal order rather than
external security, and to attempt to use minor border and territorial disputes to
mobilise the national identity dynamic” (150). Given the low-key nature of its
international relations, this observation is equally valid as far as Turkey is concerned,
as will be discussed later.

Bloom asserts that the national identity dynamic is a constant feature of domestic
politics in western and non-western states alike :

"As the national identity dynamic, based in the
identification imperative, is constantly seeking
enhancement and is therefore volatile, it is a permanent
feature of all domestic politics that there be
competition to appropriate the national identity
dynamic"” (151).

Moreover, in the face of a political and socio-economic environment that is constantly
in flux, nation-building becomes a necessary requirement for maintaining political
integration and stability. As a result of this sheer reality, governments are often
tempted to mobilize 'national identity dynamic' in relation to the international
environment. Therefore every government must be concerned about the ways in
which its international actions are perceived by the mass national public from the
perspective of 'national identity dynamic'. International political behaviour of a state
may thus be determined by internal constraints as much as the nature of its
international relations (152).

Therefore international relations must not simply be understood as 'inter-state
relations’; it must also connote the relations between ‘nations'. This arises, as has been
argued in the beginning of this chapter, from a belief that the state is the very
embodiment of the nation, that it is the sole legitimate sovereign of its people and
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territory. If this is so, if the state is one with the nation, then one must advance the
argument into its logical conclusion : "international politics, then, is not simply the
relations between state structures, but is also the relations between the nations. In
international politics, people, government and state fuse into one image" (153).

Bloom asserts that central to the mobilization of 'national identity dynamic' are the
questions of 'national interest' and 'mational prestige’. In his terminology, national
interest is defined as "the political rhetoric...in which the domestic power competition
for control of the national identity dynamic is communicated, is framed, rationalised
and legitimised” (154). National prestige, on the other hand, "describes the influence
that can be exercised or the impression produced by virtue of events and images that
devalue or enhance national identity” (155). Bloom asserts that there exist two
distinct levels of interstate activity in terms of national interest and prestige. That
which involves the national identity dynamic, and that which does not. However the
dividing line between them is subject to constant flux (156). It may depend, for
instance, on how the international threat is presented within a 'national’ context; that
is, the way any strategic threat to the existence of a given state arrives at the mass
national public after being mediated through domestic media and communicators.
Any external action that can be interpreted as 'national’, can be presented to the public
as 'threatening national interest' (157).

However identification theory does not necessarily contain a clear formula with
regard to the final decision-making; they ultimately depend on the decision-makers
themselves :

"At the micro level, identification theory can say little
about how the individual decision-makers will behave.
Certainly, a powerful public opinion and a mobilised
national identity dynamic must affect the decision-
maker, but the actual decisions will depend upon the
decision-makers' own degree of identification, peer
pressure, group mores, individual psycho-history and
so on -a kaleidoscope of elements worthy of substantial
research” (158).

Besides, it is frequently observed that the public are misguided by political authorities
who either misperceive reality and/or withhold information in their exclusive reserve
(159).
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Although Bloom's theory appears to be implicated in cases involving inter-state
conflicts, a closer examination of his analysis indicates the relevance of national
identity imperative in the choice of foreign policy strategies, as will be seen later. He
also succeeds in explaining the social-psychological basis of nationalism, namely
relations between 'a mass of people' (nation/citizens) and the 'state’. Finally, Bloom
makes a strong case for international jurists to lay greater emphasis on the decision-
making process and its human and psychological dimensions, particularly when
involving inter-state relations.

Thus far this chapter has focused on the relevance of nationalism and national identity
dynamic in the conduct of inter-state relations. Now it is appropriate to see how
these mechanisms operate in the Turkish case.

This section begins with an analysis of Turkish nationalism with particular reference
to its similarities with other nationalist movements in Asia and Africa, as well as to
its distinguishing features.

3.6.The Emergence of Turkish Nationalism

Until the second-half of the nineteenth century, the notion of the land of the Turks'
was an alien concept to the Turks. The idea of national territory was so new that the
Turkish language even lacked a name for it. It was not until the Young Turk period
(1908-1918) that the name Turkiye (Turkey) came into common usage (160).
Therefore, not surprisingly, Turkish nationalism emerged as a result of a set of
complicated factors, most of which were external : the disintegration of the Ottoman
millet system; the de facto renunciation of the idea of Islamic umma by non-Turkish
Ottoman Muslim subjects, like Arabs and Albanians; the dissemination of nationalist
ideas by the Turkish speaking émigrés from Russia; a growing number of
ethnographic studies in Europe during the nineteenth century which included
Turcology among its areas of interest. The findings of the Turcological studies were
eventually taken up by the proponents of Turkish nationalism. These Turkists sought
to influence the Turks' conception of themselves along nationalist lines; finally, the
Ottoman defeat in the First World War, and the ensuing War of Independence left no
option other than the recovery of the "Turkish national homeland' (161).

In the Turkish case, not unlike the nationalist movements elsewhere in Asia and
Africa, the nationalist doctrine made a novel account of the past. Accordingly, the
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Ottoman Empire ceased to be an Islamic dynasty, and became a 'Turkish' Empire.
The new ideology was first propounded in the early decades of the twentieth century
by the Young Turks. Later the Turkish publicists took up the Turkish cause with
often absurd and unscientific glorification of Turkish civilisations'. Here is a small
excerpt from this type of nationalist writing :

"It is time that it should be known, thought Ataturk,
that the Turk, moving once more on the road of
progress and civilisation, is only following the example
of his prehistoric ancestors, who were the first
cultured peoples of the world. The world, including
the Turks themselves, has to understand that for
thousands of years, when other peoples simply
followed their conscience and their instincts, the Turks
were agents of culture and progress, and that they have
never ceased to be such except when subjugated by
foreign cultures and mores" (162).

The idea of Turkism, as the basis of Kemalist nationalism, was first formulated by
Ziya Gokalp. According to his understanding of nationalism, society was superior to
the individual and was identical to the nation. Nation was the ultimate reality of
modern international society. This meant that it was the collective conscience of the
people, represented in nationhood, that could legitimately shape the ideals of
individuals. Therefore Turks had to rise up to establish themselves as a nation in
order to adapt themselves to the conditions of contemporary civilisation (163).

For Gokalp, the main criteria for nationality was language and religion. This is how
he expresses his reasoning :

"Language is the carrier of ideas and sentiments, the
transmitter of customs and tradition; hence, those who
speak the same language share the same aspirations, the
same consciousness, and the same mentality.
Individuals thus sharing common and homogeneous
sentiments are also naturally prone to profess the same
faith" (164).
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He therefore observes that people belonging to the same language groups tend to
adopt the same religion. This reasoning enables him to include all Ottoman-Muslim
subjects into a future Turkish national state (165). These ideas of Gokalp were later
duly taken up by the Kemalist nationalist leadership. The population exchange
between Turkey and Greece, provided for by the Treaty of Lausanne in 1923, might
have also been prompted, inter alia, by Gokalp's idea of nationalism, for he believed
that the non-Turkish Muslims migrating to Turkey were becoming Turkified because
of their religious affiliation (166).

Gokalp also asserted that nationalism should go along with modernism and
secularism, since "a nation has to be a democratic society through centralization,
homogeneity, and division of labour” (167). This could only be achieved by
separating religion from politics and law, and doing away with Islamic wmma as the
basis of political loyalty (168).

Kemalism -in other words, Turkish nationalist doctrine- duly took up Gokalp's ideas,
the latter of which had itself been an adaptation of Durkheimian sociology. Indeed
the ideological offspring of the Kemalist movement was nineteenth century positivism
and the Western liberal ideals of individualism, constitutionalism and nationalism.
Kemalism must not be treated as an ideology because it lacks "universal content and
rigidity". It was actually a pragmatic response of a newly established nation-state
which sought to catch up with 'western civilisation' (169).

With the founding of the Turkish Republic, Islam was replaced by the elements of
Turkish culture as the symbols of national identity. Although Ataturk had initially
appealed for support of the liberation movement by partly appealing to the religious
sentiments of people in Anatolia, after consolidating his political and military
position, he soon began to blame, inter alia, the religious establishment for the
collapse of the Ottoman Empire. Accordingly, various measures were taken under
the new regime to undermine the power and influence of the Islamic establishment
(170).

Kemalist nationalism follows the general pattern of other nationalist movements by
coupling nationalist consolidation with modernisation. Indeed industrialisation and
rapid economic growth were seen by the Turkish nationalist leadership as a sine qua
non of modern statthood. Modernisation was also perceived as a necessary
prerequisite for the creation of a homogeneous and integrated citizenry.
Simultaneously, non-Turkish ethnic and cultural identities existing in the country were
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gradually Turkified. Hence, not unlike most other national movements, it was
through destroying other 'nations' that the Turkish national state emerged.

Turkish ruling elites advocated modernisation as a way, inter alia, of reinforcing and
enhancing national sentiment and consciousness among diverse ethnic and sectarian
groups in the country. Their sustained belief in modernity and secularism as a
universal model prompted the nationalist leadership to deny the Ottoman/Islamic
legacy which had been deeply embedded in the consciousness of the people. The
state also sought to secure the loyalty of the people through a promise of sustained
economic and social progress that could facilitate the process of national integration
(171).

Hence Turkish nationalism represents, perhaps paradoxically, a triumph for western
norms and standards of culture, society and politics. Nationalism and its twin
ideologies of modernity and liberalism were the by-products of the particular
historical experience of western European societies. This is well-known, and need
not be reviewed here. However the crucial role played by international law -an
extension of European states system- in spreading these ideas is indicative of how the
Ottoman and Turkish states were co-opted into Western civilisational standards.

Gong argues that the process within which the non-European countries entered
international society was often the result of European coercion (172). The forging of
European identity and, later, civilisational standards, had been greatly shaped by the
'discovery' of the American continent by European explorers by the end of 15th
century. The 'discoveries’ resulted in the systematic misrepresentation of 'native'
peoples and their cultures by many European observers. The indigenous peoples of
the American continent were held to be inherently inferior to the Europeans since the
former, as it were, were not equipped with adequate brains. It was only sometime at
the beginning of the 18th century that the theory began to realise its limitations for an
adequate description of the American world. The 'new' accounts of Indian culture
and behaviour, however, had more to do with historical and intellectual
developments in Europe than the existing realities in America. The European
observer took upon himself -almost always a male- the task of bringing the Indians
into the grasp of 'history' -European history, of course. Therefore the 'otherness' of
the Indian behaviour was treated as something to be eliminated. And this 'task’ was
indeed carried out with remarkable brutality (173).
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As is well-known, European colonialism extended its sphere of influence to other
parts of the globe from the late eighteenth to the early twentieth centuries. The fact
that the indigenous peoples in European colonies in Asia and Africa were denied
independent political existence was justified on grounds that the indigenous peoples
had not matured enough to 'determine’ their 'self. In other words, as expounded by a
variety of doctrines in Europe, the colonized people were legal non-persons.
Recognition of a collective right to coexistence was only applicable in Europe.
People in the European colonies could only enjoy, so to speak, 'the rights of man'
(sic) as the result of European conquest -since it was only through the European
conquest that they could acquire the knowledge and manners necessary to exercise
the kind of rights enjoyed by people in the metropolitan countries. However, even
then, the limits of such rights would be set by European rulers (174).

Not unpredictably, then, international relations in the nineteenth-century were not
rooted in universal cultural norms or legal standards. At the time, the European
Powers were willing and able to impose their own view of international law upon the
non-western world (175). The Ottoman Empire was an obvious target for western
coercion, for it had been hostile to European powers for centuries and its standards of
civilisation did not conform to that of Europe. Although an integral part of the
European power balance, the Ottoman Empire consistently refused to participate in
the European system of international law, and renounced the standard of ‘civilisation'
as expounded by the European states. After all, as had been underscored by their
military dominance and distinctive religious and political traditions, the Ottoman
statesmen were convinced of "the immeasurable and immutable superiority of their
own way of life". This prompted them "to despise the barbarous Western infidel from
an attitude of correct doctrine reinforced by military power" (176). According to
Gong, their belief in the supremacy of their standard of 'civilisation', made the 'infidel
Turks' a threat to Christian and European civilisation. This mutual hostility and lack
of common 'civilisational' standards were prolonged into the nineteenth century as
exemplified by the Ottoman sultans' contempt for the emerging nation-states in
Europe (177), which incidentally threatened the very frontiers of the Ottoman
Empire, particularly in the Balkans. The fact, on the other hand, that the Ottoman
Empire established closer diplomatic relations with European powers on the basis of
the European state system as from the eighteenth century, must be understood as a
pragmatic response to the continuous Ottoman decline : "playing by the rules which
conferred the greatest advantage" (178). The same pragmatic approach was in
evidence when, particularly following the Napoleonic expeditions to Egypt in 1798,
the Ottoman statesmen rushed in to bring European science, technology and training
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into the lands of Islam. Accordingly, students were sent to European capitals for
training (179).

The reform process gained further pace with the continuous military defeats of the
Ottoman Empire at the hands of Russia, and with the insistence of European powers
for 'liberal reforms'. Among these reforms were the 1826 army code of regulations
which ordered European-style tunics and trousers. In 1847, mixed civil and criminal
courts, composed of Ottoman and European judges in equal numbers, began applying
European types of judicial proceedings in cases involving non-Muslim subjects or
foreign residents. Meanwhile Sultan Mahmut tried to establish the structure and
organization of a central government modelled on Europe in order, inter alia, "to
impress European observers with the modemity and progressiveness of Turkey"
(180). Most important of all, the Imperial Edicts of 1839 and 1856 guaranteed
equality of civil and political rights to all the Ottoman subjects, irrespective of
religious beliefs (181).

The reform process along western lines was an agonizing experience, and it
precipitated a painful search for self-identity. For many Ottoman subjects, western-
style reforms were 'forced’ upon the Empire by the European powers which deepened
their sense of disillusionment. The process of adoption of the European standards of
‘civilisation' dealt a double blow to the Ottoman self-perception : first, it implied the
denial of certain important aspects of the traditional standard of ‘civilisation’;
secondly, it meant reconciliation with the ‘infidel' enemy (182).

It can therefore be argued that Turkey's entry into the 'family of nations' was clearly
precipitated by its gradual absorption into western civilisational standards. Having
witnessed the persistent onslaughts of the supremely confident European powers over
the material and moral integrity of the Ottoman Empire, the Ottoman ruling elites had
somewhat 'internalized’, however reluctantly, the European perception of the
Ottoman Empire as a static and backward instance of Oriental despotism. It was also
clear however that the European ideas of nationalism, constitutionalism and secular
liberalism coincided with their aspirations for a viable 'homeland' -following the
demise of the Ottoman Empire in the aftermath of the First World War. As a result,
soon after ejecting the enemy from the 'national homeland', the nationalist leadership
sought to create new values and structures that could present an acceptable image of
the "Turks'; that is, acceptable to the European audience that was simultaneously
civilised and powerful. When one tries to penetrate the social, cultural, and political
milieu within which the ruling hierarchy of the new Turkish state grew, one observes
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that it was permeated by an irresistible European presence, with its literature, science,
and political and military dominance; in short with its ‘civilisational superiority’. For
the Europeans, the ‘other', the non-western world, represented everything that was
‘inferior', 'inefficient’ and 'barbarous’ (183). It is natural therefore to assume that the
Turkish educated elites of the nineteenth and early twentieth centuries were
profoundly influenced by the existing atmosphere of unchallenged European
dominance.

Kemalism represents the pinnacle of the reform process that was already under way in
the nineteenth century. What distinguished the Kemalist movement from its
antecedents, however, was the scale and the depth of westernization. In the Kemalist
terminology, the criteria for 'civilisation' were used as analogous to 'European
civilisation'. The new Turkish society was to be created in the image of a European
society with its secular nationalism, its liberal economic and political outlook, and its
notion of social solidarity based on functional association. Henceforward the Turkish
ruling elites developed a habit of presenting a Turkish image to the outside world that
would be acceptable to a distinctly western audience.

However the rise of Turkish nationalism was also the result of a genuine desire to
preserve and reinforce Turkish cultural identity. Language and literature were
therefore the main preoccupations of the early nationalists (184). This was clearly a
quest for 'self discovery' and progress. It is an undeniable fact that the abrupt
transition from a multinational empire into a compact territorial nation was a
contingent result of historical events. However it is also noteworthy that the
nationalist republican leaders were able to divest themselves of the Ottoman imperial
heritage by accepting the new boundaries of the Turkish State. After having
engineered the secession of the Turkish heartlands from the Ottoman empire and
caliphate, they repudiated Ottomanism and Islamic legitimacy. These measures paved
the way for a series of westernizing social, cultural and political reforms. Smith
argues that "territorial and civic concepts of the nation require a solid basis in a
national cultural identity" (185). This explains why the Kemalist leadership
'discovered' a variety of ethnic myths and memories that revealed the unique qualities
of the Turks. The extensive nationalist self-glorification during the Kemalist republic
was also a necessary step for offsetting the agonizing inferiority complex resulting
from the many years of Ottoman humiliation by the European powers (186).
Kemalist nationalism was also an attempt to 'liberate’ the Turkish nation from Arab
cultural domination which had been a prominent feature of Ottoman public life (187).
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Kemalism created three essential myths as far as nation-building was concerned.
First, Turks belonged to Anatolia from time immemorial and therefore had every right
to settle in these lands. Second, Turks were an important contributor to western
civilisation and therefore were entitled to enjoy the fruits of western civilisation.
Third, Turks were a cultured and gifted people who were capable of great
achievements, including economic and social progress (188). Having 'discovered' the
necessary myths for nation-building, the ruling elites then adopted an educational
programme to facilitate the assimilation of ethnic minorities. The images and ideals of
the nation were those of the 'core' ethnie (ethnic Turks), and were employed to
promote the idea of a ‘one nation-one state'. These socio-psychological designs, in
turn, provided the basis for the radical reforms to come.

Indeed the Kemalist reforms sought to change the traditional values and norms of the
society along the lines that existed in western societies. Soon after consolidating its
political monopoly, the Kemalist state tried to permeate the whole fabric of the social,
economic, and cultural life in Turkey. The political idea on which the Turkish state
was constructed came from France. It included :

"..the conception of a nationally homogeneous,
administratively centralized, absolutely sovereign state
which must be served by its citizens as a jealous God,
intolerant of variety or autonomy in any form" (189).

Certain similarities in the historical experience of the French and Turkish states may
have accounted for the sanctification of the state in both countries. To begin with,
both were imbued with strong monarchical traditions (note that the predecessor of the
Turkish Republic was the Ottoman Empire). Besides, both managed to rule over a
variety of ethnic and religious groups through a centralized, bureaucratic state. In
both countries, therefore, the state was assigned a quasi-mythic role in the political
and cultural life of society. A prominent Turkish scholar argues that while the
Kemalist model was an importation of the ideals of the Third Republic in France, the
culture of Turkish intellectuals and their philosophical outlook were overwhelmingly
of French origin. The Kemalist conception of society was indeed an amalgamation of
French humanist ideals, as well as its elitist and secular traditions : severing of links
between religion and politics, the belief in humanity as the basis of a moral universe,
its elitist view of social engineering of the common folk, its belief in 'order' and
'progress’, and its belief in education as the main vehicle by which to join the 'civilised
world' (190).
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To that end, the Kemalist national state discarded all forms of Islamic legitimacy from
the realms of social and political life of the country. The Caliphate, the Sultanate, the
Islamic brotherhoods and other identity-reaffirming entities were outlawed from the
public realm in the name of secular nationalism. Modernist nationalist discourse
sought to penetrate into the very fabric of social life through, for instance, the

adoption of secular laws, of Roman script, and through Turkifying the language
(191).

Not surprisingly, therefore, the state-centric nature of the Ottoman polity was taken
over by the Turkish Republic, although the latter brought about drastic political
changes. Indeed although the new regime went through a 'paradigmatic revolution',
the Kemalist nationalist movement was in no way a social revolution. Kazancigil
notes that "this 'revolution from above' did not need mass mobilisation. Commoners
participated in the Kemalist movement as soldiers and not as revolutionaries” (192).
For Kazancigil, this finding is not at all surprising given the prevailing political
atmosphere in which the state was held to be the only source of legitimacy. In such a
milieu 'saving the nation' was synonymous with 'saving the state' (193).

In the Turkish case, the definition of the 'nation’, not unlike many other nationalist
movements elsewhere, was an amalgamation of western civic, liberal nationalism and
that of the ethnic/cultural type. The complexity of ethnic elements in the Turkish
territory and the novelty of nationalism made it difficult to forge a coherent, well-
defined national identity. One thing was clear however : the new Turkish state would
not allow diversity for fear, inter alia, that this would destroy the national unity and
the territorial integrity of the 'fatherland. Mardin rightly observes that the pluralistic
nature of Ottoman society was obfuscated by the Turkish Republic which fostered a
myth of a homogeneous population, though it was apparent that the cultural
peculiarities and primordial loyalties continued to persist, albeit officially
unrecognized (194). And while it is true that the new symbols of the nation-state,
such as the flag and the national anthem, did take hold, the average individual
continued to see himself/herself in the context of primary loyalties. This was due to
the fact that national symbols did not have much significance in one's day-to-day life
(195).

Not only did the domestic perception of the new ruling elites change, but their notion
of foreign policy took a new turn with the foundation of the Turkish Republic.
Ataturk believed that foreign policy was a function of domestic policy. Speaking in
the opening days of the National Assembly in 1920, he said : "Foreign policy is
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largely affected by and is based on the internal organization of the state. Foreign
policy must correspond to internal organization” (196). The 'internal organization' to
which Ataturk was referring was that of a national state. Henceforward, as opposed
to the Ottoman Empire which had been a multinational society, the new Turkish state
would pursue a national foreign policy (197). Ataturk believed that human ideals
could best be achieved within the national group. In his view, Turkey should strive
for material prosperity within its national frontiers, instead of seeking territorial
expansion at the expense of its neighbours. Such an approach would signal the end of
rivalry between the national and human ideals (198). These ideas had first been
propounded by the nineteenth century French sociologist Emile Durkheim (199)
who had a profound impact on Turkish nationalists. Not unlike Durkheim, Ataturk
believed that each national state would become a miniature representation of
humanity. The Kemalist motto ‘peace at home, peace abroad' was a clear expression
of his desire to reconcile Turkish nationalism with the larger international society by
renouncing irredentism and territorial aggression.

Ataturk's notion of 'national policy', unlike other nationalist movements which
emerged in Asia and Africa after the Second World War, was neither anti-western
nor anti-capitalist (200). Turkey's co-optation into western standards of civilization,
which have already been discussed in this section, accounts for an important portion
of this new state of affairs. The petit bourgeois character of the nationalist leadership
and the nationalist movement was also decisive in this respect (201).

Kemalist nationalism still marks the ideological and normative foundations of official
discourse in Turkey. The state is still regarded as the supreme protector of the
'Turkish nation'. Its ideals, meanwhile, are defined as Turkey's co-option into western
civilisation. But how far have these 'official' policies permeated to the fabric of the
society, and to what extent has the society evolved through its own dynamics? These
themes require an understanding of the peculiar characteristics of Turkish national
identity, which will be examined here.

3.7.Main Characteristics of Turkish National Identity
The terms 'nation’ and 'state’ are frequently confused with one another, although often
they refer to two different entities. This confusion is caused by the presupposition of

the nationalist ideology that the nation and the state should geographically coincide in
nation-states. This arises from two sources : first, the national ruling elites wish to
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speak in the name of the whole nation, not a section of it. This endows them with
political legitimacy in the eyes of the whole people. Secondly, in most cases, those
sections of the population which claim to be a 'nation’ seek to establish their own state
(202). To avoid confusion, one must be aware that a 'nation' does not necessarily
denote a single ethnic or religious group with common values and aspirations.
Instead it must be understood as a historical-political community. Indeed there are a
multiplicity of ethnic and religious groups within nation-states. This picture of
heterogeneity is further complicated by the uneven distribution of 'national
consciousness' among the social groupings and regions of a country (203). To
overcome these obstacles, the nation-state employs various strategies to cement these
divergent groups. They include rituals, ceremonies, commemoration of past wars,
'national history', ideals and so on, which are employed as occasions for reproducing
and reinforcing national identity. At this point, it may be appropriate to see how this
mechanism has worked for the Turkish national state.

A main achievement of Turkish nationalism has been the creation of a Turkish identity
within a well-defined territory. Undeniably, the sense of being Turkish' has become
a common denominator among various ethnic groups -of course with the exception of
the Kurds and presumably the non-Muslim minorities- as a result of the assimilationist
policies over the years. This state of mind among people has been evoked and
sustained through education, the media, national ceremonies and rituals -like the
national anthem and the flag, state ceremonies and national holidays- the combined
effect of which has been to replace religious affiliation as the main source of identity.
A recent survey conducted among the workers of a textile factory has shown that
50.3 percent of the workers saw themselves as "Turks', as opposed to the 37.5 percent
of those who saw themselves as ‘Muslims'. A nation-wide survey has also confirmed
the findings of the above-mentioned survey; that is, the sense of ‘Turkishness' seems
to be more prominent than religious loyalties of the people in Turkey (204).

One of the main strands of Turkish national identity is patriotic attachment to the
homeland. The very existence of the nation as an independent political unit was
secured after a successful resistance against foreign invaders. The National War of
Independence involved not only Turks, but other ethnic groups as well. Therefore
the feeling of 'patriotic solidarity' serves as one of the legitimating devices for the
national unity and territorial integrity of the 'homeland'.

The Greek invasion of Turkey in the wake of the First World War also provided the
necessary xenophobic element that Turkish nationalism required. However this was
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not enough to evoke an effective nationalist movement. The opportunity later came
with the military success of the resistance movement and with the identification of the
Ottoman officialdom and Islamic religious leaders with the enemy due to their
unfavourable view of the national resistance (205). This also partly explains the
aggressive secularism of the new regime (206).

The heroic reassertion of Turkish independence is taught at all levels of schooling,
frequently covered by the media, and taught to conscripts during military training
(207). However it is also clear that the National War of Independence has been
depicted as an achievement of the 'Turkish nation', the content and scope of which are
less than clear. Indeed its very ambiguity -referring either to ethnic Turks or the
whole people in Turkey- makes it into a flexible and infinitely employable term.
Although it is true that Kemalist nationalism defined the 'nation' on the basis of
cultural affiliation and political loyalty, the official discourse since Ataturk has been
set out in accordance with the values and aspirations of the 'Turks'. In the Turkish
context, therefore, ‘nationalism’' implies "Turkish nationalism', despite the presence of
a variety of other ethnic groups -large and small (208).

Meanwhile, Kemalist nationalism's definition of the nation -'Turkish nation'- as the
‘ultimate being' and as 'the source of all social attributes', still predominates the official
discourse. As apparent in educational policy, "the glorification of national-patriotic
morality and the idealization of national virtues constitute an important trait of
political culture in Turkey" (209). Official discourse has glorified the hero figures of
the past as the moving force of history and a guide for the consciousness and the will
of the nation. This nationalistic indoctrination has reinforced and sustained the hero-
centric nature of traditional culture (210).

Hence when one refers to the Turkish national identity, one must point to the
superimposition of a single, nationalist narrative as seen from the spectrum of the
dominant majority. The Turkish culture, which places martial virtues high on its scale
of values, superimposes itself upon the distinctive peculiarities and cultural values of
other ethnic communities. However it is also clear that since various ethnic
communities in Turkey have lived together for centuries, they have come to adopt
similar cultural, moral and attitudinal characteristics. Among them is patriotism and
respect for authority. In Turkey the state has a quasi-mythic quality that commands
respect and affection from people. Although the Ottoman empire was politically and
economically subdued by European powers from the eighteenth to the twentieth
centuries, unlike most other countries in Asia and Africa, it was never colonized. Its
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continued independent status has bred pride in the people living in Turkey. On the
other hand, as Mango puts it : "because the state belonged to them, Muslim Turks
respected authority. The Turkish equivalent of Mother Russia is Devlet Ana, 'Mother
State™ (211). A survey conducted by Kagitcibasi, a Turkish sociologist, has revealed,
for instance, that respect for authority and patriotism were more prevalent among
Turkish than American youth (212).

Meanwhile the Islamic faith is a unifying element that crosses ethnic cleavages within
Turkish society given that some 99% of Turkish citizens are Muslims (213), although
well over one third of the people living in Turkey are of non-Turkish descent. The
population exchange with Greece during Ataturk, as well as the willingness of the
successive governments to allow in many former Ottoman Muslim subjects from the
Balkans irrespective of their ethnic origins, reveal the extent to which the Islamic faith
is perceived to be an important element of national loyalty and harmony. After all, as
Lewis sharply observes, the notion of a 'Christian Turk' is an absurdity to a Turkish
mind (214). In this context, one might also point to the fact that Turkey has taken a
close interest in the fate of Muslim minorities in the Balkans, irrespective of their
ethnic origins. Turkey's active involvement in international attempts to find a solution
to the sufferings of the Bosnian Muslims at the hands of Serbians is indicative of this
trend.

Finally, the Turkish language must also be mentioned as a common denominator of
Turkish national identity. The Turkish nationalist republicans believed in the need to
purify the Turkish language from foreign elements, particularly Arabic and Persian.
Not unlike German nationalist romantics, they believed that language encapsulates the
peculiar history of the 'nation’ and its future glories. In Ataturk's view, one could not
claim to be a Turk without knowledge of the Turkish language. Turkish nationalists
were clearly aware that a common language and religion were likely to forge and
reinforce common customs, sentiments, philosophical outlook and solidarity. They
would in turn forge and reinforce a sense of patriotism, and provide a solid basis for
the introduction of secular, western-oriented reforms. To be sure, the ideal citizen
that the Kemalist project intended to produce, can be described as a "nationalist
European in outlook, secular and ...would feel himself to be a Turk" (215).

Although Turkey has taken great strides towards creating a national identity among
various ethnic and cultural groups within the country, it is still difficult to speak of a
'"Turkish nation' as representing some kind of a coherent, unified and homogeneous
collectivity of individuals. First, as the dominant ethnic majority, the Turks
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themselves are subject to sectarian divide. Indeed a Turkish sociologist observes that
Sunni and Alevi Turks are still suspicious of one another as manifested in the
marriage barriers and other cleavages which "remain solid walls dividing the
communities in the country” (216). On the other hand, the resurgence of so-called
Islamic fundamentalism in Turkey and among Turkish workers in Germany reveals
the extent to which Turkish society is divided over the symbols of identity and
loyalty. Meanwhile ethnic issues are also undermining national unity. Indeed the
Kurdish nationalist movement in Turkey has become a major challenge to the Turco-
centric nature of contemporary Turkish society. Meanwhile the pursuance of a
capitalist economic strategy since the foundation of the Turkish nation-state -with
shifting emphasis on the role of the public sector- has led to undesirable social
consequences which are inimical to nation-building. Indeed the existing large-scale
economic inequality between various classes and strata of Turkish society has clearly
alienated many 'have-nots' from the political community. This inequality also testifies
to "remarkable inequalities among regions" (217). One can also point to the absence
of a unifying system of morality, since Kemalism has failed to replace Islamic morality
with a secular one. Although inspired by Durkheimian notions of national solidarity,
Kemalist nationalism neglected the spiritual/collective aspects of his ideals (218). To

summarise, then, speaking of "Turkey' as though it represents a single, coherent entity
is misleading.

It is not therefore surprising to observe that the conflicting interests and aspirations
within Turkish society have hitherto been maintained by the all-mighty Turkish state
with the army as its 'iron fist' (219). For a clarification and elaboration of this point, it
is useful to examine the Kemalist concept of sovereignty, and its repercussions for the
political identity of the Turkish state today.

3.8.The Turkish Concept of Sovereignty

As is well-known, 'national sovereignty', as the political precept on which most states
are based, derives from people and it rests with the people. This means that the
source of governmental authority is the consent of the people. Hence, the ultimate
authority lies in the people as sovereign, and not in the state. The state exercises this
sovereignty through a popularly elected parliament and government. The legislative,
executive and judicial branches of state power must be effectively maintained in
checks and balances. This model of the separation of powers is the best guarantee
against abuses of power by the state.
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However popularly elected governments are not necessarily 'democratic’. They may,
for instance, in effect, represent partial interests and/or the interests of a particular
ethnic or religious group. In order to overcome this, it is necessary that national
sovereignty be complemented with popular democracy. Indeed it is among the
primary tasks of the state to safeguard the rights and liberties of citizens. Citizens
should be trusted as the guardians of their own political and cultural dispositions,
priorities and interests. In such a political milieu, the common good and the 'general
will' can only be determined through public discourse and public agreement.

In the Turkish case, however, 'national sovereignty' was, from the outset, prejudiced
by an elitist political structure. Indeed, as opposed to the Ottoman state, the Turkish
national state has sought to closely control the social units by a centralized state
structure. This state-centric vision of society has left little scope for the interplay of
social forces outside the realm of the state. In such a milieu, it is the official ideology
that has created the social and political norms and values prevalent in Turkish society.
In other words, the masses are allowed to participate in the political process in so far
as they do not exceed the boundaries defined by the state (220).

To start with, the Kemalist concept of sovereignty emphasized two things as the
raison d'etre of the Turkish state : 'republicanism' as a reaction to Ottoman
patrimonialism, and the liberation of the nation from 'internal and external enemies'
(221). This conceptual framework presupposed a benevolent, enlightened state
which was above and beyond parochial societal conflicts. The welfare and security of
the 'nation' would therefore be provided by impartial ruling elites -civil and military
(222). National sovereignty was therefore not a form of direct political participation
of the masses in the decision-making process; it simply implied a republican regime as
opposed to a monarchy. The function of the Kemalist state was not that of an arbiter
between conflicting classes and other social groups; instead its main function was to
formulate and implement 'correct’ political decisions for the benefit of the nation as a
whole. Clearly from this point of view, the nation was perceived as an aggregate of
undifferentiated individuals with identical backgrounds -ethnic, religious, sectarian,
cultural, and so forth. On the other hand, since society was 'backward', it was the
mission of the enlightened few, representing the State, to impose their own
programme for social and economic progress. National sovereignty', they believed,
could be transformed into reality only after the nation 'emancipated’ itself (223).

Therefore for Kemalist ruling elites, the main vehicles for radical reforms were the
state itself and the legal order; only through the efficient use of these two institutions
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could the nation and civil society be created. Hence the elitist, top-down political
tradition of the Ottoman Empire was retained by the national state, despite the fact -
that the provisional constitution which the Grand National Assembly adopted on 20
January 1921 declared that "sovereignty belongs without reservation and conditions
to the nation". It was the identity and the goals of the new state which were radically
different from those of the Ottoman Empire: "an ethnically and territorially defined
nationalism replaces the universal non-territoriality of Islam...Its goal is no longer the
conservation of the traditional status order but the creation of a nation and economic
development” (224).

Indeed the Constitutions of 1921 and 1924 reflected the Jacobin characteristics of the
Turkish national state. Although Ataturk repeatedly spoke of 'national sovereignty'
and 'national will', sovereignty was in effect in the hands of the Grand National
Assembly. This Assembly implemented its radical reform programme throughout the
1920s and 30s despite frequent opposition from people (225). The Constitution of
1924 provided for an 'assembly government' based on the unity or concentration of
the legislative and executive powers. The theoretical supremacy of the National
Assembly was however in effect often transferred to the executive, since the
executive members were often influential party or faction leaders as opposed to the
members of the Parliament who were politically much weaker. These features of the
legislative and executive system in Turkey persisted during the single-party (1924-
1946) and the multi-party (1946-1960) years (226).

Indeed, despite the introduction of multi-party politics in 1946, national sovereignty
has not been duly transformed into reality. In this context, one can point to the
periodic suspensions of multi-party politics as a result of military coups. One Turkish
author asserts that the military takeovers in 1960, 1971 and 1980 had one peculiar
objective in that they all sought to restore Kemalist sovereignty as the basis of state
identity. The confrontational politics since the 1950s, it is argued, began eroding the
absolute autonomy of the Turkish state and its paternalistic image. Indeed political
cleavages between various segments of society -army versus civil society;
progressives versus conservative elites, and so forth- were perceived by the army as a
threat to national unity and harmony. It is not therefore surprising that immediately
following the military coups, the new regimes resorted to Kemalism as a recipe
against political rivalries and violence. This is also the case with the latest military
take-over (1980) when Kemalism was presented as an antidote against 'foreign
ideologies' and 'internal and external enemies' which endangered 'national unity' (227).
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The Kemalist notion of national unity, which is still central to the official ideology of
the state, required complete loyalty from citizens, and sought to create national
harmony through homogenizing society under the rubric of ‘Turkishness'. In this
context, anything perceived to be divisive of society such as social classes, or
distinctive ethnic and cultural groups were written off as non-existent (228). Today
the homogenizing nationalist discourse still prevails under the shadow of Kurdish
separatism versus the traditional custodians of Kemalist nationalism, particularly the
army and a 'faction of the state'. For the latter groups, the Kurdish search for greater
self-expression "directly affects the survival of the 'Fatherland' and thus must be
confronted with intransigence in which all means are legitimate" (229).

To recapitulate the preceding arguments in this chapter, the distinctive features of
"Turkish nationalism', "Turkish national identity', and the Turkish concept of 'national
sovereignty' can be singled out. It is asserted that Turkey is a 'state-nation' in that
the 'mation’, composed of multi-ethnic communities, was created by the 'state'.
Therefore the nation, which is naturally in a state of flux, constantly requires
reproduction and re-interpretation. It is meanwhile argued, in the Turkish context,
that the state and community lack meaningful intermediary institutions and locations
of power to provide a substantial channel of communication. Accordingly, the
Turkish State can be defined as 'centrist', ‘elitist’, and ultimately 'coercive’. However
one should not assume that the 'state’ has fully succeeded in imposing its own
'identity' and 'vision' upon the 'nation’. The religious revival and Kurdish search for
'self-expression’, as well as the growing assertiveness of radical groups are a
testimony to the fact that the 'nationalist discourse', with its Turco-centric secularism
and pro-western orientation, is being challenged by rival claims and aspirations.

This chapter will proceed with an exposition of the ways in which nationalism has
influenced Turkish perceptions of the outside world. However as far as Turkey's
long-term foreign policy strategies are concerned, they are largely determined by the
ideological dispositions of the ruling elites. The official ideology -in other words, the
body of ideas espoused by ruling elites over a long period of time- legitimizes these
strategies via nationalist language. In this sense, nation-building is an integral part of
Turkey's assessment of its place within the community of nations, and its
interpretation of international legal rules. Such an analysis is intended to contribute
to an understanding of the meanings of social contexts for the states which are the
major participants in international society.
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3.9.Turkish Perception of International Society from the Perspective of
Nationalist Discourse

It is generally agreed that Turkish foreign policy is primarily oriented towards the
western states system. Its ultimate objective is defined as Turkey's full integration
with Europe. Indeed Turkey is a member of the OECD (since 1948), the Council of
Europe (since 1949), NATO (since 1952), and is an associate member (a candidate
for full membership as provided for by an association agreement between the EC and
Turkey) of the European Community (since 1963). Meanwhile Turkey's approach
towards the non-aligned bloc of countries has been one of indifference, while it
remained distant towards the Islamic countries until the mid-1960s. Particularly
following its isolation in the UN General Assembly over the Cyprus dispute, Turkey
has sought to take a more sympathetic approach towards the non-western world.
Nonetheless Turkey still distances itself from Third World attempts towards
establishing a new world order. It has however taken some constructive steps
towards forging friendly links with the Islamic world, an indication of which is its
membership of the Islamic Conference Organization since the end of the 1960s.

Although one might legitimately argue that Turkey has, objectively speaking, more in
common with the Third World nations than with the western world, Turkish ruling
elites tend to identify with their counterparts in the west. A major contention of this
study is that Turkey's ideological disposition towards the western world has to be
related to Turkey's historical experience as a nation-state, i.e. Turkey's co-option into
western standards of civilisation which was examined in the preceding sections.
Given that Kemalist nationalism has permeated the whole fabric of politics, culture
and education for the last seventy years, it is not surprising that Turkish ruling elites
have been relatively susceptible to western ideas and ideals of liberalism, modernism
and secularism. Since this western model is thought to be desirable, forging close
links with the western world is believed to facilitate Turkey's transition to a modern
and democratic society.

Turkey's perception of itself, as propagated by official ideology, has an important
bearing for its apparent lack of interest in the non-western world. Turkish ruling
elites and the academic establishment tend to think that Turkey is somehow unique
among other developing countries due to its peculiar history and political identity. It
is often argued, for instance, that although a developing country in economic terms,
Turkey has a profound experience in statehood which sets it apart from other
developing countries most of which have only recently gained political independence.
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That Turkey cannot properly be categorized as a developing nation, it is argued, is
also evidenced by the existence of a western-style liberal democracy in Turkey (230).
Besides, it is also suggested that since the Turks used to be the imperial masters
themselves, the language of decolonization or anti-imperialist struggle is not relevant
to Turkish priorities. The Turks' subjection to foreign occupation was for too short a
period to cause bitter feclings against western colonialism. Most importantly, the
Turks defeated the enemy. A logical corollary of these propositions is that Turkish
ruling elites have had little psychological inhibitions or prejudices towards the west
(231).

Turkey's search for identification with the western world has had important
repercussions for Turkish foreign policy. The character and range of Turkey's
relations with the industrialized countries of Western Europe and the USA are
qualitatively different from those with the rest of the world. Turkey's perceived 'high
policy' interests -security, political and economic integration- are concentrated in this
area. This relationship is both multidimensional and multilateral. 'Multidimensional'
because it covers a whole range of intergovernmental activities -political, economic,
cultural, military. 'Multilateral' because their relations are conducted as much through
international organizations as through bilateral channels. Turkish membership of the
EC is perceived as the ultimate step in Turkey's full integration with Europe, and by
implication, with the western world.

Turkey's international outlook, then, is marked by first, a tacit acceptance of the
dominance of western states and their liberal ideology in the legal regulation and
actual conduct of international relations; and secondly, by an often thinly disguised
contempt and suspicion of Third World initiatives directed at the enhancement of the
Third World's role in the international system and/or concerning demands for a fairer
share of world resources.

However the success of these long-term political strategies in gaining the support of
mass public opinion must be weighed against the constraints of nation-building. It is
known that nation-building is a dynamic process in that socio-economic and political
realities constantly change which, in turn, bring about new identifications and
loyalties. In the face of such reality, states are tempted to appropriate and manipulate
the external environment in order to evoke nation-building. Much of contemporary
politics, including those in the developed states, revolve around continuous attempts
by states to appropriate ‘national identity dynamic'. If the citizens are convinced that
the state is there to protect the nation against external threats, besides materially

89



benefiting them, national identity is likely to be reaffirmed. This, in turn, consolidates
the legitimacy of the state (232).

The problematic of nation-building, then, is an important variable of foreign policy
decisions in Turkey. If a review of Turkish foreign policy since the 1920s is made
from a 'nation-building' perspective, it can be seen that Turkey is a clear-cut example
in which a successful war against foreign occupation followed by a large-scale reform
process resulted in successful nation-building -of course with the exception of
Kurds. This enabled an active and independent foreign policy during Ataturk's
presidency (1923-1938). The post-1950s however was marked by an economic
policy of laissez-faire albeit diluted with etatism. Declining social welfare and
increasing class divisions have ever since threatened national unity (233). Moreover,
the rise of Kurdish nationalism and Islamic fundamentalism have threatened the
ideological and territorial basis of the Turkish state. Many have indeed spoken of the
need to create a 'Second Turkish Republic' -less Turco-centric, more decentralized
etc. Increasing cleavages within Turkish society have limited the options for an
active and independent foreign policy. Today there is little scope within which the
nation can be mobilized, except in cases involving external 'enemies’. A case in point
is the enmity between Turkey and Greece.

Indeed Turkey's disputes with Greece over the control and the status of the Aegean
sea and Cyprus are among the few international problems over which an
overwhelming public support exists. The Turkish-Greek hostilities have a long
history of their own and are deeply embedded in the consciousness of the people in
Turkey. Leaving aside the era preceding the First World War which witnessed the
Greek nationalist struggle for independence in the 1820s and various other wars
fought between Greece and the Ottoman Empire, it is observed that the emergence
of the present day Turkish Republic was attended by a long and exhaustive war
between the Turks and the Greeks in the aftermath of the First World War. The
resultant hostility was so bitter that Turkey and Greece immediately agreed on an
exchange of populations on an exceptionally large scale for fear of further bloodshed.
As far as Cyprus is concerned, the mutual prejudices of Turkish and Greek sides are
invoked to such an extent that myth and reality are difficult to separate. This study
mainly concerns itself with the Turkish vision of the Greeks and of the Cyprus
problem -one can imagine that similar stereotypical images and prejudices do also
prevail as far as the Greeks' perception of the Turks are concerned-, as has been
exposed by at least one Greek scholar (234).

90



For ordinary Turks, the Cyprus problem is caused by Greeks who want to displace
the Turks in Cyprus, as they had tried against the Turks of Anatolia during the bitter
war of 1919-1922. Besides many Turks still believe, as Tachau observed during his
conversations with various Turks, that "the Greeks still harboured ambitions for the
re-establishment of the Eastern Roman Empire with its capital at Constantinople"
(235). This may partially explain why the Greek possession of Aegean islands, some
of which are situated a few miles off the Turkish coast, is perceived as a strategic
threat to Turkish national security. Turks tend to believe that Greece wants to
convert the Aegean into a 'Greek lake'. It is frequently asserted that Greece does not
hesitate to abuse international law for the purpose of changing the delimitation of the
Aegean in its favour. The long history of intense rivalry between the Turks and
Greeks has also ensured that the Cyprus and Aegean problems do not merely relate to
Turkey's material interests, but to its 'national prestige’ too (236). Therefore for the
average Turk and the ruling elites alike, the acquisition of yet another island, Cyprus,
by Greece would absolutely be intolerable (237). After all, the Turks are convinced
that Greece could not have a legitimate claim over Cyprus since "the whole world
knew that Cyprus had been part of Turkey for fully three hundred years" (238).

It should not therefore come as a surprise that the attacks on Turkish-Cypriots in the
wake of the military coup against President Makarios (July 1974), which led to large-
scale atrocities against Turkish villages by Greek militias, were a clear threat to
Turkish national identity. Lack of a military response by the Turkish government
would have presumably led to its downfall. Indeed it was impossible for the regime in
Turkey not to react given the scale of historical animosity between Turkey and
Greece. Having successfully engineered a military 'intervention' (or 'occupation’) in
Cyprus which led to the downfall of the junta regime, the prestige of the Turkish
State and army were reinforced in the popular perception. In terms of 'mational
identity dynamic', observes Bloom, one could say that "with Turkish national identity
threatened, the Turkish government replied successfully and appropriated mobilised
mass public opinion...The Turkish regime was strengthened" (239).

It is also clear from the preceding argument that despite Turkey's official renunciation
of pan-Turkish irredentism, the question of relations between the Turks of Anatolia
and Turks outside the borders has remained an important preoccupation of Turkish
foreign policy. Not only has Turkey actively been involved in Cyprus where a
sizeable number of Turks live, but it has also taken a close interest in the fate of the
Turks of Bulgaria and Greece, by virtue of geographical proximity and cultural
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affinity. Any threat to their security and ethnic identity is a matter of grave concern
for Turkey (240).

Turkey's conception of 'threat’ and 'external enemy' as a relevant dimension of nation-
building is not only directed at the Greeks or at those who threaten the welfare,
identity and security of the Turkish 'mation’. Turkey's heightened sense of security
owes much of its raison d'etre to strategic considerations. A prominent Turkish
scholar of international relations asserts that Turkey's concern with national security
has a lot to do with Turkey's long geographical frontiers. Turkey's geopolitical
significance dramatically increases when one considers that the Turkish Straits
constitute the only outlet to the Mediterranean for countries surrounding the Black
Sea (241). By the same token, it is frequently pointed out by official and non-official
circles alike, that Turkey is surrounded by many 'unfriendly' nations. Prominent
among them was the Soviet Union before its collapse. The Soviet memorandum of
1945 which demanded territorial concessions in eastern Turkey and naval bases in the
Turkish Straits in favour of the Soviet Union, has been depicted in foreign policy
discourse as one of the primary reasons for Turkish entry into NATO. Now that the
Soviet Union does not exist any more, the emphasis appears to be shifting towards
Armenia and Georgia -both of which share frontiers with Turkey- in whose name, it is
claimed, the aforementioned Soviet demands had in fact been made (242).

There are other perceived 'threats' to Turkey's territorial integrity : it is occasionally
asserted that, alongside Greece, Bulgaria still hopes for some territorial gains at the
expense of Turkey. It is believed that this is deeply embedded in their (Greeks and
Bulgarians) national consciousness, and kept alive through education and cultural
policies (243). Turkey's Middle Eastern neighbours are similarly portrayed as major
threats to Turkish national security. It is frequently asserted that, given the intensity
of rivalries among the Middle East countries, Turkey might be dragged into a war.
Furthermore, Syria and Iran are believed to be particularly hostile to Turkey for their
own reasons -historical and ideological respectively (244). Syria still regards Hatay, a
Turkish province ceded to Turkey in 1938 when Syria was still under the French
mandate, as part of Syrian territory. For this purpose, as is widely believed, Syria
does not hesitate to collaborate with various groups hostile to Turkey (245). Iran's
hostility is perceived to be directed at Turkey's constitutional order. It is frequently
asserted that Iran, as well as Saudi Arabia, actively support Islamic fundamentalist
groups in Turkey. Meanwhile the Kurdish nationalists rank among those who want
to damage Turkey's territorial integrity. Finally, the left-wing radical groups in the
country are depicted as a threat to the constitutional order in Turkey (246) -though
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to a lesser extent after the demise of the so-called 'communist regimes' in Eastern
Europe and the Soviet Union.

In the light of the preceding analysis, it can be argued that nationalist discourse is by
nature exclusivist, and constantly in need of reproducing itself, inter alia, by
exaggerating the dangers posed by ‘enemies’. For its part, the media tends to
dramatise external events, particularly at times of international conflicts, which are
perceived to threaten national security. This is most importantly "due to the fact that
national chauvinism is commercially successful" (247). While national identity is a
"foreign policy resource”, so is foreign policy a "tool for nation-building” (248). This
pattern is certainly relevant to the experience of nation-building in Turkey. It is also
relevant to an understanding of why Turkey behaves the way it does, and how it
interprets international legal rules. However the picture would not be complete
without an investigation of how the actual foreign policy decisions are made. In what
follows, it will be argued that the restrictive scope of decision-making process in
Turkey tends to highlight the defensive/security-oriented aspects of nationalism.

In Turkey -although this is hardly unique- foreign offices and diplomatic services
continue to be staffed from a narrow section of the Turkish society. Parliament and
public opinion exert only a partial influence on the political process at governmental
level. Foreign affairs are still the prerogative of a group of westernized elites who
conduct policies in secret (249). A Turkish jurist observes that despite the fact that
the 1921, 1924, and 1961 constitutions gave the legislature some important
responsibilities, in practice it is the executive who has exercised all the power in
foreign policy making. In Turkey the final decision on foreign policy matters rests
with the government. The Prime Minister would usually bring an issue to the cabinet
after having already arrived at a final decision with the Foreign Minister. The
reluctance of the Prime Minister to have a full discussion in the Cabinet meeting of
the issues involved arises out of the alleged need for secrecy, and also shows the
elitist nature of decision-making in Turkey. Soysal points out that the Prime Minister
"would be reluctant to have the decision further debated in the cabinet for fear of
leaks and because it could distort the issue” (250). On the other hand, the 1961
Constitution established a new institution, called the National Security Council
(NSC), which would have some role to play in foreign policy decision-making. It
consists of the President, the Prime Minister, the Chief of the General Staff, certain
ministers, and the commanders of the three armed forces. It is noted that their
meetings are closed, and their decisions are kept secret. Although on paper their role
would be advisory, in reality the National Security Council is one of the most
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important foreign policy sources in Turkey today (251). Hence while the key
decisions are made without an active participation by the Cabinet, the NSC is
effectively involved in the articulation of foreign policy options.

On the other hand, the army, as 'the guardian of the nation', has, with three
exceptions, produced all the Presidents of Turkey since the foundation of the Turkish
Republic. This has certainly enhanced the role of the military establishment in the
selection of priorities, setting up of objectives and methods of implementing foreign
policy (252). Since in Turkey it is the military establishment that has dominated the
political scene -either directly or indirectly-, 'national interests' have come to be
understood predominantly from a military perspective. Accordingly, Turkish foreign
policy has generally taken a security-oriented, power-centric, strategic approach to
international relations.

Hence although international law operates upon the minds of Turkish statesmen who
often present their policy-decisions as "the will of the nation", the mass of private
individuals hardly know of their existence. The activities and interests of ordinary
individuals are subordinated to a rigid administrative system that claims to advance
'national interests and objectives'.

The arguments presented here suggest that while, on the one hand, Turkish ruling
elites have internalised the values and dominant perceptions of their counterparts in
the metropoles, they have consistently resorted to a nationalist language as a way,
inter alia, of mobilizing the 'nation’ for the protection of 'national rights'. The
nationalist vocabulary with which they speak is based upon the beliefs and values they
hold with regard to such matters as Turkish history and traditions, Turkey's ethnic
character, its place within the international community, its culture and major
institutions etc. These perceived values and beliefs are utilized to reinforce the
nation's sense of cohesion and identity. Stavrinides asserts that since national rights
and interests are defined in accordance with certain ideological beliefs and values, the
language of national rights and interests is characterized by partiality, ambiguity and
self-flattery. Therefore, particularly in conflict situations, the area of language is
readily susceptible to abuse and manipulation by national propagandists (253).

What is argued here is not that the 'threat' is simply imaginary, but that it is frequently

subjected to manipulation in the hands of nationalist ruling elites who are anxious to
appropriate the 'national identity dynamic'. This tendency is likely to remain

94



unchanged in the foreseeable future unless perhaps a genuinely multicultural society
and its political framework has been established.

3.10.Conclusion

This study, as is hoped, reveals that the leading exponents of political and nationalist
theories which anticipated the modern state, ranging from Rousseau and Fichte to
Hobbes, in their own ways, perceived the 'nation’ as a homogeneous conglomerate of
identical individuals. It did not occur to them that some members of the 'nation’
might have possessed a distinct culture, language and symbols of identity of their
own. This meant in law that individuals had an identity only in so far as this was
recognized by the state. These theorists, similarly, treated the state as an immutable
reality with a raison d'etre of its own. The fact of its existence was sufficient to
legitimise its claim to exclusive sovereignty. According to this paradigm, the
interaction between the state and the nation was a static one, since it was based on a
unilinear notion of history which was devoid of heterogeneity and conflict.
Accordingly, then, the nation and the state were perceived as manifestations of one
and the same thing with no intermediaries in between.

The influence of such views on the theory of sovereignty has been immense. Indeed
the theory concerned itself with power and strategies of domination from the outset.
On the other hand, the sovereignty of states became the starting point of positive
international law. The latter concerned itself with the 'form' of state competence, and
not with its 'substance'. Accordingly, international law confined its role to the
delimitation of jurisdictional spaces possessed by states. It has been argued that the
state-centric nature of international law still persists, although its rigidity is somewhat
loosened by recent legal developments, particularly in the field of human rights and
minority rights.

Critical legal scholars, among others, challenge the primacy of the state as the
absolute sovereign. Besides, they assert that diversity, and not uniformity, is the
common pattern of social and political evolution. Accordingly, they seek to 'liberate’
the suppressed identities from the unitary discourse imposed by the domineering state.
Minorities, individuals and other social categories, in such a frame of analysis,
become active participants in the complex network of local and global politics.
Critical legal scholars also dispute the existence of international law as an objective
reality. They argue, particularly those belonging to the postmodernist school of
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thought, that international law is marked by ambiguity and partiality, since it is not a
complete legal system with clear conceptual and normative premises. In the absence
of a supranational system of law and a universally-recognized world court, individual
states themselves define law and legal facts in the light of their own view of
themselves and of their historic rights. Therefore critical legal scholars are not
content with the formalistic overtones of conventional legal analysis and methods of
conflict resolution; instead, they seek to relate a given legal discourse into the proper
cultural and historical context in which it takes place. For critical lawyers, then, an
hermeneutic frame of analysis becomes the key for discerning the dynamics of change
in international law.

Therefore, the relative and subjective nature of inter-state relations must be exposed
if international law is to free itself from the limitations posed by nationalist discourse.
This requires that nationalism not be ignored by simply labelling it as an ‘artificial
construct' or, as most international jurists do, treating it as non-existent. The ideals
of the 'nation’, its specific political and legal culture, and its conception of itself and of
others play a vital role in the actual behaviour of states. Indeed many inter-state
disputes are rooted or implicated in national antagonisms and/or rival nationalist
ideologies. However this is not to deny, as has been seen in the Turkish case, that
the mass of people are rarely involved in international conflicts which are rather
considered as matters for the ruling elites of conflicting states.

However, while broadly in agreement with the postmodemist critique of international
law, this study does not dispute the significance of international law in the orderly
conduct of international relations. States take international law more seriously than
the postmodernists suggest. For example, excepting issues which involve their
perceived vital interests, such as national security, national unity or territorial claims,
states tend to act in conformity with international law. Even in matters which involve
their perceived vital interests, states seek to justify their position in accordance with
international law. Hence international legal norms and institutions have become vital
components of international life. The fact that states have a particular vision of
international society deriving from their peculiar experience, does not necessarily
preclude the possibility of universal norms and values. Rather what it suggests is that
the rules of international law become meaningful only in the context of the concrete
circumstances in which they are addressed. Returning to the possibility of
universality, it may be argued that one of the principal functions of international law is
to provide a common language in which states exchange ideas and discuss their
differences. Such dialogue may gradually produce consent, and influence the future
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development of international law. Arguably such consent does exist with regard to
matters such as the protection of human rights and the prohibition of aggression, at
least in terms of their desirability, in spite of a plurality of concerns and priorities that
inform different traditions and legal systems.

The effectiveness of international law largely depends on its ability to accomodate the
changing realities of international life. This challenge is most acutely posed in relation
to the subjects of international law. Although their status as 'law' is still disputed,
there is sufficient evidence to suggest that the adoption of a range of international
treaties and UN resolutions on the rights of individuals, minorities, and various other
human categories, some of which have been examined in this chapter, has, to say the
least, broadened the thematic and territorial scope of international law, while
challenging the exclusive monopoly enjoyed by states over their 'subjects’.

It is the task of the international lawyer to take these developments on board. Indeed
international can no longer be perceived simply as a system of law that governs
relations between 'states’. It has to be recognized that peoples, ethnic and religious
minorities, and, in some cases, individuals are perfectly entitled to be subjects of
international law. Therefore international documents dealing with self-determination,
human rights and minority rights bear great significance, and must be granted more
effective status, particularly through more effective implementation and enforcement
mechanisms. The next chapter focuses on the state of international relations and
international legal disciplines in Turkey. Some major questions will be raised in this
context : Have textbooks on international relations, for instance, given the weight that
actors and processes going beyond inter-state relations deserve? Has the Turkish
school of international law come to grips with contemporary challenges to classical
international law? Are there any links between the official ideology and the doctrinal
attachments of international jurists in Turkey? These themes will be explored through
an analysis of Turkish textbooks of international relations and public international
law.
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