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PREFACE

Sine historia caeca est Jjurisprudentia, a statement made by the
sixteenth century French humanist Balduinus is a fitting maxim for

this particular thesis.

Law is an essentially historical discipline and can best be understood
with a historical perspective. Furthermore Canon law is quite unique
amongst the legal systems of the world, in terms of its continuity
from early antiquity and the foundations of ecclesiastical
organisation, in terms of the influence which it has exerted upon

other legal systems and in terms of its evident equity and justice.

These twin aspects of historicism and canonism lead one, as a secular
lawyer to the necessary inquiry, How did Canon law affect one's native

system and does it still?

This thesis attempts to answer the first part only of this question.
Given that His Holiness Pope John Paul II promulgated the new Codex
Juris Canonieci on 25 January, 1983 which came into force on the First
Sunday in Advent 1983, the answer to the second part of that question

may be ripe for answer only some time in the future.

That the Canon law did exert a considerable formative influence on the
law of Scotland can hardly be doubted. To examine every branch of law
where the Canon law may have had or could have had an effect would be
\ the work of many lifetimes, hence the restriction on the subject

matter viz. the law of husband and wife.



Whilst every possible care has been taken to ensure ﬁhat the study has
been conducted in as thorough a manner as possible and that all
relevant sources have been consulted or at least pondered upon, some
are inaccessible or if accessible only of use with skills which are
outwith my competence. Accordingly there are errors and omissions

which remain my responsibility.

Gratitude ‘must be offered to many without whose assistance,
encouragemént and forebearance this work would have remained undone,
and particularly there must be mentioned His Grace Thomas J. Winning,
Archbishop of Glasgow, Professor David M. Walker, Sheriff J. Irvine
Smith, Professor William M. Gordon, Robert Sutherland, W.S., Dr J.
Durkan, and Mr H.J. Clifford. June Parr must be thanked for her
painstaking transliteration of my manuscript into a legible form. My
parents and my brothers, Laurence and Timothy must also be commended
for their seemingly unending patience which contributed in no -small

part to the completion of this thesis.



INTRODUCTION

This thesis is intended to set out in as concise a manner as possible
the results of three years research into the law of husband and wife

as it was before, during and after the Reformation.

During ény revolution, the sequence of events becomes disturbed, the
stories garbled, the sources altered for instantaneous politiecal
motive and inevitably the historian's task is rendered more difficult.
Fortunately much material has survived but much more is missing. The
case records of every Official's court barring the Court of the
Official of Saint Andrews, the cases of the Court of High Commission,
and many other fruitful sources have simply, in the mists of time,
disappeared.

This thesis attempfé to draw on several disparate sources and to piece
together a coherent picture of the substantive and adjective law of
husband and wife of the period of the Reformation. The time scale
involved is from 1555 to 1690. The two dates are somewhat arbitary,
1555 being sufficiently before the Reformation to show what the law
was during the latter days of the Catholic Ascendancy, 1690 being the
year in which Presbyterianism was formally fixed by the Confession of

Faith as the rule of the Scottish Church.

In the Church Courts 1555-1690, I examine the form 6f the Church
Courts, their structure and Constitution and with regard to the Post
Reformation Period the origin of the Church Courts and the emergence
of the secular intrusion on ecclesiastical jurisdiction. I examine

the extent and content of the ecclesiastical jurisdiction.

With regard to the adjective Law, I examine the procedure employed in
the Canonical Courts and compare this with the Post Reformation
Courts. I examine the extent of the Canonical survivances into the
post Reformation era. I examine the emergence of specific rules of

procedure and evidence.

I examine the appeals system as employed before the Reformation and
conclude that certain cases of a matrimonial nature were discussed not

before the Rota but before the Penitentiary. I also examine the legal



profession in Scotland at this time and appraise their function ‘in

importing canonical practice and law by indirect routes.

In the substantive law of husband and wife 1555-1690, I examine the
full ambit of effects which the law had upon the domestic
relationship. I examine engagement, the constitution of marriage, by
ceremony 1in facie ecclesiae, by verba de futuro and by verba de
praesenti. I also include relationship stante matrimonio and examine
the status of women, the property rights of husbands, the concept of
communal property, dos, terce, maritagium and tocher, and donationes

inter virum et uxorem.

Finally, I examine the dissolution of marriage by death, and the
emergence of true divorce, a vinculo matrimonii by default of the
secular power in its failure to appreciate ecclesiastical philosophy.
I conclude that the Reformers did not introduce divorce for adultery
or for desertion but adhered to the theory of the indissolubility of
marriage, and that adultery and desertion were introduced in
conjunction with the legal fiction of the spiritual and civil death of

excommunicates.

Michael Paul Clancy

Glasgow
May 1984



CHAPTER I

THE PRE REFORMATION COURTS

The Pre-Reformation Consistorial Jurisdiction and Procedure

The Ordinary Jurisdiction

The history of the consistorial jurisdiction is essentially one of
contest between Royal courts and Ecclesiastical courts, between

temporal and spiritual power.

The stfuggle between Church and State is a well known feature of
European social and 1legal history and is well documented. In
particular when discussing the development of the ecclesiastical

control of consistorial jurisdiction some commentators, have placed

1
the consistorial jurisdiction firmly within the ambit of the Church in
Italy and France by the 10th Century. In the Byzantine Empire, the
Bulle d'Or of Alexis Commenus the First granted to Bishops the
cognisance of matrimonial causes in 1086. The reasons for this
assumption of jurisdiction by the Church are difficult to define from
the confusion of the times. However, it is certain that the failure

of Royal power or the inability of the secular arm to exercise power

lies near to the heart of the answer.

As it was on the Continent, so it was in Scotland. The Scottish
Monarchy of the early medieval period was with some notable
exceptions, notoriously weak. One can imagine that the King in
assenting to those.Acts contained in the Regiam Majestatem which allow
Bishops to enquire into marriage was probably relieved that a
competent authority, one which was learned and independent, would take
over the task. One can suspect that it is from this point that the

1



Canon law begins its far reaching influence upon the law of Scotland
and through which the Roman Law or rather Roman Civil Canonical Law

found its way into and finally became the native system of Scotland.

1The author of Regiém Majestatem, the manual of substantive 13th and
14th Century law, based in great part upon Glanvill's De Legibus et
Consuetudinibus Angliae (1187) can be said to have introduced much
Canonical influence into the law of Scotland. However, the present
work is not concerned wiﬁh this earlier legal osmosis and the Regiam
Majestatem is referred to only to show a point of entry of some of the

particular norms and legalisms presently dealt with.

The law of Husband and Wife whether adjective or substantive was
deeply influenced by the Canon law. The attitude of the Medieval law
was such that this important area of human relationship with all its
spiritual and moral facets could not be left unregulated. There were
no alternative laws which could fill the breach, with the possible
exception of customary law. Scotland had been Christian in the main
part since the reign of Queen Margaret and King Malcolm (1058-1093).
As such a member of Christendom she had been exposed to canonical
influence from the 10th Century until the 15th:- what has been called
"L'age classique du droit canonique"1. There was not the same measure
of conflict between the secﬁlar and spiritual Estates in Scotland as
had existed in, for example, Francez. For one thing the Feudal system
was less well developed in Scotland. The doctrine of the Church was
substantially settled before it had reached Scotland, comparatively

two centuries later than in France.

The principal consequence of this relatively late arrival in Scotland

2



is that wvirtually all the 'developmental' problems of the
ecclesiastical legal system had been smoothed out and that the system‘

~ as applied in Scotland was confident and strong.

‘The ecclesiastical jurisdiction then covered much not now considered
to be of interest to the Church. There were five broad categories of

matter dealt with by ecclesiastical forum.

(a) All matters involving the benefit of Clergy, i.e. all litigations

in which ecclesiastics were involved.

(b) All matters involving the cura animarum, i.e. in which faith and

morals were concerned.
(e) A1l matters involving oaths, which included many contracts.

(d) All matters of status before God, i.e. marriage, legitimacy.
Questions of wills and succession and their adjuncts, e.g. dos

and terce.

(e) All matters of a criminal nature involving the Church, e.g.

witcheraft, simony, heresy, etec.

The Church in Scotland adopted jurisdiction with royal approval at an
early date in relation to dos and testaments3, and in matters of

marriage:-

"Et mandabitur episcope loci quod de matrimonio illo cognoscat et quod
inde judicaverit Domino Regi vel eius justiciarius scire faciat".

3



"And command shall be given to the Bishop of the diocese to make
enquiry into the marriage and to notify the King or his justiciars of

the result"u.

The case envisaged here was one of the devolution of property and the

marriage had to be certified as a preliminary question in order that
the proper heir should inherit. The Church however was not granted
this jurisdiction by the Crown as some writers have tried to suggest,

but held this of its own authority.

The Jjudicial system of the Church existed in conjuction with the
ecclesiastical hierarchy. Thus, superior ecclesiastics whether
secular or religious, were entitled to hold court by virtue of the

ordinary authority of their office.

It is necessary to examine the hierarchy as it stood in Scotland on
the eve of the Reformation in order to comprehend fully the judicial
framework and the ecclesiastical context in which the canonical judges
worked. It should be noted that only the secular clergy will be
examined as regular clergy did not exercise the same function in

respect of marriage in as many instances.

In 1176, Pope Alexander III, distressed at the attempt made by Henry
II to subject the Church in Scotland to fhe See of York commanded the
Scottish Church "not to obey by metropolitan right any but the Roman

Pontiff"s.

The Bull Cum Universale of Honorius III published in 1218 and
reiterating Bulls of Celestine III and Innocent III acknowledged the

4



position of the Scottish Church as "Filia Specialis Ecclesiae
Romanae", 'the special daughter of the Roman Church'. By this
declaration of Papal Authority the "Scottish Churech ... is subject to
the Apostolic See as a special daughter with no intermediary"G. In
this way the claims of York and Canterbury to Metropolitan authority
with the attendant claim of English secular sovereignty over Scotland
were silenced. In being placed under the direct authority of the Holy
See, the Scottish Province was unique in Christendom in so far as she
was without a Metropolitan See. This state of affairs obtained until
1472 when bj a Bull dated 13th August, Sixtus IV erected the See of
Saint Andrews into a Metropolitan See. The preamble ﬁo the Bull
relates that because of the absence of a Metropolitan See there is
great inconvenience with regard to appeals due to the great distance
between Scotland and Rome. The suffragan Sees of Saint Andrews were
Glasgow, Dunkeld, Aberdeen, Moray, Brechin, Dunblane, Ross, Caithness,
Whithorn, Lismore (Argyll), Sodor and Orkney. In the Bull, Patrick
Graham, Bishop of St Andrews was granted "the rights, jurisdictions
and all and sundry things which Metropolitans can do of right"7.
Twenty years later, in 1492, Innocent III erected Glasgow to
Metropolitan status, its Suffragan Sees being Dunkeld, Dunblane,
Galloway and Argyll. The other Sees of course remained with Saint
Andrews with the swift restoration of Dunkeld and Dunblane and thus
the ecclesiastic framework of the Church in Scotland was settled until

the Reformation.

The key ecclesiastic in the diocese was the Bishop who was Judex
Ordinarius or Ordinary Judge in the diocese. He held jurisdiction by
ordinary authority, his appointment, on a spiritual plane being made

by virtue of the Epistolae Apostolicae. The Formularium



Instrumentorum8 of 1552 1lists the principal elements of episcopal
jurisdiction in the folio "De Casibus Episcopalibus". This details
the subject matter of the Jjurisdiction and 1lists inter alia the

following as within the competence of the Bishop to decide:-

The fraudulent deflowering of virgins, i.e. abduction and rape,

cognatio spiritualis or spiritual relationships, those who incur the
impediment of cultus disparitas, . those cases involving adultery,

clandestine marriages and incestuous marriages.

Bishops, in Scotland, as far as can be ascertained, rarely Jjudged
matrimonial cases themselves. The principle of Canon law whereby an

Ordinary could delegate to an Official was well used in Scotland.

At the fourth Lateran Council (1215) Pope Innocent III decreed that
any Bishop who was overburdened by the weight of his episcopal duty
could appoint an ecclesiastic to assist him. So there emerged the
familiar figure of the Bishop's Official or delegated judgé in

episcopal jurisdiction.

The Bishop in the Transalpine Sees generally delegated his
jurisdiction to an Official. In Italian Sees, the Official was termed

Vicarius Generalis. Lyndwood states:

"Qui 1libet enim Ordinarius poﬂest ea quae ad eius Juridictionem

spectant alius committere".

"For any Ordinary may commit another to his jurisdiction"g,



In such Jjurisdiction the Official had the same consistory as the

Bishop. Lyndwood again provides some authority:-

"Ommissis argumentis in contrarium dico quod in Officialem Episcopi et
eius Vicar in Temporalite et spirituale quorum ultranique constat idem

consistorium cum Episcopo”.

"Omitting the arguments to the contrary I say that in the Official
Principal of the Bishop and his Vicar in temporal and spiritual
matters in every case there stands the same consistory as the

3 ”n
Bishop 10°

The Official was therefore regarded as the Ordinarius and his Tribunal

had the same jurisdiction as the Bishop. There could be therefore no

appeal from the Official to the Bishop. The delegator was responsible

for all sententiae of the delegated authority. The maxim "Qui facit

per alium est perinde ac sic faciat per se ipsum"11 "Who does a thing
g

through another is the same as he who does it himself" applied as

fully here as in any area of vicarious liability.

The appropriate forum for appeal, if the Ordinary or Official were
acting, was the Metropolitan forum, with of course, the possibility of

appeal to Rome, if necessary.

There is further native indication of the jurisdiction which the
Official exercised on behalf of the Bishop. The appointment of John
Waddell as Official Principal of Saint Andrews (c. 1523) displays the

jurisdiction which he would be expected to hold:-



"Et dignitatis Nostre archepiscopaeis et metropolitane sedis St Andree

officialem principalem fecisse".

"And to the dignity of our Archiepiscopal and Metropolitan See of

Saint Andrews he is made Official Principa1"12.

"Dantes, concedentes ac committentes prefato nostro officiali
principali nostram plenam et omnimodam potestatem ac mandatum 'speciale
omnes causas, personales, criminales et matrimoniales properes et

.

mixtas et alias quas cunque".

"And we give transfer and commit to our foresaid Official Principal
our full and total power and special mandate in all causes, .civil,

personal, criminal and matrimonial, temporal and mixed and all

n
others 12°

The Vicar General who in Scotland is the official dealing
preponderately with spiritual matters also displays the Jjurisdiection

in his appointment.
"Omnes causas civilles, criminales et matrimoniales".
"All causes, Civil, Criminal and Matrimonia1“13.

The Official was a full time Judge, learned and very often schooled in
Canon and Civil Laws. For example, John Waddell whose appointment has
been commented upon was a licentiate of both 1aws14, John Guillerim,
Commissary of Saint Andrews duriné the period 1534-1537 was a
Licentiate in the Decreta as was John Spittall, Official Principal of

8



Saint Andrews from 1546 until 1553. This aspect of the Canonical
Courts, i.e. the qualified Judge, was one of the most attractive for
the lay litigant and brought much profitable business to the Canonical
Courts which was strictly speaking not within the Church's power to

Jjudge.

In addition to the legal qualification which Officials held at the
Provincial Synod held in Saint Andrews in 1539 it was ordained that
all officials should be Priests15.

The Official's Court was not the only inferior forum which dealt with
consistorial matters. The Commissary Court also held some function
although there is some speculation as to its exact function. Lyndwood
describes a Commissary General as an "officialis foranus in certo
loco", "A forane Official in certain p1aces"16. It is to be noted in
this context that Martin Balfour, Official Principal of Saint Andrews
1540-1545 is described in the "Liber Officialis Sancte Andree" as the

"Official Principal of Saint Andrews, Commissary General and Judge"17.

From such information it is possible to deduce that the Commissary was
inferior to the Official and possibly that there existed an appeal

from the Commissary to the Officia118.

It is not speculation however to contend that the Commissary Court

operated upon specific instructions from the Ordinary whether Bishop

or Official. The case between the Bishop of Glasgow and the

Archdeacon of Teviotdale19 (1427) illustrates the point:-

"Ordinaverunt quod dictus episcopus haberet habere suas commissarios

9



de jure eodem per totem archdeconatium ... qui cognoscere possint

omnes minores causas et eas judicare et terminare".

"It is ordained that a Bishop has his Commissaries by law throughout

the Archdiaconate who can cognosce all minor causes and judge them and

deliver sentences therein"

How then can it be stated that Commissaries had any matrimonial
jurisdiction? The only explanation is by specific Commission. A
similar situation obtained in other provinces, e.g. England or Ireland
where Rural Deans, an office roughly analagous in many respects to the
Commissary, were also prohibited from hearing matrimonial causes
unless at the delegation of the appropriate ecclesiastical superior.

Lyndwood explains the position thus:-

"In causis statuimus ut Decani rurales nullam causam mnatrimoniale
decaetro audire praemat sed cascu examinatio non nisi discretis viris
committatur quibus affidentibus si commode fiere poterit postmodum

sententia pronuncientur".

"We ordain that in cases Rural Deans may hear no matrimonial matter
except with careful examination by only discreet men. This trust can
be committed to them if it is convenient and thereafter that sentences

n
can be pronounced 20°

The Appellate Jurisdiction

The appointment of Patrick Graham in 1472 to the newly created
Archiepiscopal Metropolitan See effected two major changes to the

10



Scottish Church. It put the Church in Scotland on a par with each
other province in Christendom and eventually also led to greater Royal

control.

Whatever the wider‘state and political implications which the creation
of the Metropolitan See had, the immediate legal consequence was to
have a Court of second instance on Scottish soil. Appeal lay to the
Metropolitan from the inferior judicatures of the O0fficials and the
Commissary Courts. Prior to the erection of the Metropolitan See
appeals could only be made to the Curia as could petitions for

dispensations.” Such matters were ruled by the Bull Cum Universale.

The creation of this superior jurisdiction did not alter the right of
litigants to appeal directly ﬁo Rome. Mr J.J. Robertson of the
University of Dundee has under the aﬁspices of the Department of
History of the University of Glasgow examined the Vatican Archive and
Library for Scottish Appeals during the period 146U4-1560. He has
discovered that the frequency of appeals is seldom less than three per
year,, .
There are however native Scottish indications that certain matters of
a matrimonial nature when taken to Rome did not come before the Rota
but those where non consummationékas alleged were adjudicated at the
Tribunal known as the Sacra Penitentiaria Romana, the Sacred Roman
Penitentiary. The Sacred Penitentiary granted dispensations and
adjudicated in matters which contained confessional secrets, therefore
its records until recently were closed and there can be no direct
evidence of this proposition. Native evidence however culled from
disparate sources does shed some light upon the destination of many

11



appeals from Scotland.

The protocol books of Scottish notaries display many cases which have
had some stage of procedure dealt with by the Sacred Penitentiary.
The Formulare Book of Saint Andrews contains at least one process of
divortium a vinculo matrimonii on the ground of consanguinity which is
followed by a dispensation to allow marriage which decrees énd the
procedure leading thereto are governed by letters Apostolic "sealed

with the seal of the sacred Apostolic Penitentiary"zz.

However, the protocol books are perhaps the more illustrative of the

role of the Penitentiary.

On 17th December, 1509, Lord John Fleming and Margaret Stewarﬁ who had
earlier been divorced due to consanguinity were granted a
dispensation, permitting them to marry anew. Archbishop Beaton, who
granted the dispensation was instructed in this act by Cardinal
Ludovic of St Marcellus the Great Penitentiary of Pope Julius 1123.
There are three other cases during the period 1509-1510 which are

directed by Cardinél Ludovic of St Mareellus2u.

The records of the period from 1510 until 1550 are somewhat
incomplete. However one can tell that in 1523 an unnamed couple from
the diocese of Glasgow obtained letters Apostolic from the

Penitentiary25.

In August 1550 William Gordon, Dean of Dunblane, Abbot of Sweetheart
and Chanter of Glasgow received letters Executorial "granting
commission to absolve and dispense Herbert Maxwell of Kirkconnell and

12



Janet Maxwell for marrying within the fourth degree and to decree that
the survivor would remain unmarried and that any child should be

‘s "
legitimate 26

Occasionally, partieularly after Cardinal Beaton was appointed Legate
a Latere, dispensations could be had from the Legate rather than the
Papal Seat27.
There is other evidence of the weight of business going to Rome. Much
of course related to matters of benefice and the presentment fo
livings but the consistorial matter was considerable. During the 15th
and 16th centuries the expense of the many actions at the "Court of
Rome" was beginning to worry the "Secular Authoritie". Lord Fraser
states that "the money 1lavished in conducting them (the pleas)
‘seriously impoverished the nation and alarmed the government"28.

The complaints of "ingentes labores et expensas" the prodigious

29’
works and expenses had been heard at least since 1415 and became so
loud that Parliament felt forced to legislate upon the matter. In
1493 Parliament advised the King's subjects who were conducting
"plegis, persecutions and litigations" at the Court of Rome to return
home to Scotland and to submit their processes. King James undertook
to assume that responsibility to have justice done "be thair ordinare
juge" whom failing, inAcase unruly eccleéistics would become
turbulent, the King would appoint a Judge to dispense justice in the
caseg,.

There were of course numerous and substantial litigations in process

at the Court of Rome. However, it seems that the majority of cases

13



involved:-
(a) matters of ecclesiastical discipline, and
(b) matters of benefice and Church property.

There were of course many other heads of action pled at Rome; it had
for‘ example its own 1local Jjurisdiction. Those broad categories
adumbrated above could all be adjudicated there. However marriage was
to the Court of Rome a special interest because of its sacramental

nature31.

The costly litigation which is condemned by Lord Fraser was the "Great
Cause" or contest between the Bishops of Saint Andrews and Glasgow.
It is this anomalous and unique instance of ecclesiastic and 1legal
contest of which the Act 1493 complains as being "of which the expens
is unestimable damnage to the Realme". It is contended that the case
was not typical for its length or complexity and indeed the fact that
this case was singled out for attack in the Committee of the Lords of
the Articles points to its important nature. Certainly litigation in
Rome was a costly affair. The Formulare Notarium Rotae gives a tariff
of "Taxae ordinariae Dominorum Notariorum Rotae ab antiquo seratae et
deinceps observande". The table of 'Standard Charges' 1lists the
charge per itém as used in the Curia, e.g. for the Register (process)
of an Ordinary Cause consisting of 12 folios the charge was one ducat,
for a Citation with an Inhibition by edict for a Defender outwith the
curia one ducat, for the noting of a definitive sentence in the first

instance, five ducats31.

14



The same formulary provides the Notary with a table of exchange rates
in use within the Camera and Apostolic Chancellary which gives some
idea of the relative cost of these items32. The usual Scots pound was
equivalent to one ducat whereas the English pound fetched six ducats.
The scale of these charges can be realised when it is disclosed that
James Thornton, Advocate was paid £144 at Whitsunday 1558 for
remaining at the Court of Rome for the Queen's affairs3u, whereas
Edward Henrison who then was acting as the "Pure Lawyer" in Edinburgh

received £4U4 for the same period35.

That these expenses must be multiplied many times to obtain an
accuraﬁe picture of the economic drain which the Court of Rome was
causing is certainly true. However, when it is realised that at least
25 advocates, procurators and writers of apostolic letters, many of

them native Scots, were retained at the Curia and in the Cancellaria

during the years 1530 to 1558, it is obvious that many were engaged in
matters of Benefice but a large proportion, as their designations

betray were involved in Matrimonial and Consistorial work.

Master George Hay was sent to Rome by James V in 1530 who gave him
"all power and iicence 'pér se vel suos procuratores ... in Curia
Romana ... ad levandum omnes bullos executoriales et processus',
"through himself or his procurators in the Roman Curia to take up all

bulls, executions and processes"36.

Later, in 1546, Queen Mary, the Regent, appointed Masters James
Curtesium, Jheroninus de Justinis, Johannes Aulusium de Arogonia and
Athonius Gabrielus as "Aule consistoriale advocatos™, "Advocates
before the consistory".

15



In the same Letter of Appointment, Johannes Lamikin, Alexandrus de
Urbinis, Nicholaus Ricardus and Nicholaus Cuming all Writers of
Apostolic 1letters together with Jacobus Salomond and David Bonar,
Vicars respectively of Borg and Panbride and expressly stated to be
"Natione Scotos" are created, "Nostros veros legitimos et indubitatos

procuratores, actores, factores et negotiorum nostrorum ... gestores".

"Our true legitimate and undoubted Procurators Agents, Factors and

Agents for our business37.

In the same year, 15U6, Johannes Stevinsoun, Jacobus Salmont and
Johannes Duncan are appointed Procurators to act "In curia Romana
coram sanctissimo domino nostro papa eius vel vicecancellario aut
cancellariam apostolicam regente aliove quocunque ad id a sanctissimo
domino nostro papa potestatem habente, habent in camera seu

cancellaria apostolica aut alibi ubi opus fuerit comparendum”.

"In the Roman Curia before our Vervaoly Master, the Pope himself or
the Vice Chancellor or a regent of the Apostolic Chancellary or
whomsoever to whom the Most Holy Master Our Pope has given power in
Camera or the Apostolic Chancellary or wherever else the work can be

done"38.

An entry of the following year, 1547, displays the number of legal
representatives of Scots nationality acting in the Curia. Nicholaius
Richardi, Nicholaius Cummyn, Writers of Apostolic letters are
mentioﬁed and the following are listed as "de presenti Rome agentes",
"Agents present in Rome", Johannes Bellendon, precentor of Glasgow,
Johannes Thorton Canon of Moray whose father had also represented in a
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legal capacity at Rome, Johannes Stevenstoun prepositor of Biggar,
Patricius Lyddale, Johannes Spens and Johannes Stonehouse listed as

"clericos regni nostri nativos", "native clerics of our Kingdom".

In addition to the names given above Jacobus Salmond and David Bonar
are also retained in the action contemplated, one of presentment to a
benefice. It is also interesting to note that a certain Sebastianus
Grullot is also retained to act in this case‘indicating that Scottish

work was not exclusively channelled to Scots39.

The numbers are not essentially important, although with so many
advocates, procurators and writers it is no surprise to hear at least

occasionally of complaints of expense.

What must be appreciatgd is that the volume of business must have been
great to require so many legal representatives and also probably the
most - important effect, the expertise and knowledge which these men
acquired, their acquaintance with canonical procedure and their
learning in 1law, both Roman and Canon would be amongst the most
important invisible imports to Scotland during the Medieval period.
Aspects of this reliance on Roman~Civil-Canonical law will be shown
later. What is almost certain is that during the earlier development
the process of intellectual osmosis occurred unconsciously. However,
as the canonical adjective and sﬁbstantive law became more readily
available and was recognised as a more effective and efficient system
of law than the poorer Scoto-English system of Regiam Majestatem, it
would be adopted by éhe secular authorities and assumed into the
municipal 1law. Examples of such adoption are, in the field of
proceduré, the initial summons or libel and the oath of calumny and in
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the substantive law, the wide use of presumptions and the equity of

treatment between husband and wife.

Consistorial Process in Scotland

There were many grounds whereby a case dealt with matrimonial matters
could be brought to the canonical Courts. These grounds relate to the

substantive law and will be dealt with under that head.

The Ordinary Procedure

The Solennis Ordo or Ordinary Procedure was that generally ‘used
throughout Europeuo. The following sumﬁary comes from the "Summa
Notariae" of Johannes de Bonon:'LaD‘1 and whilst this has no direct
connection with the Scottish Courts, the examples of other Notary
Protocol Books and Formularies show that similar works must have been
in use. Of course there were certainly copies of the Corpus Juris
Canonici, containing the procedure in scattered f.‘or*mu‘2 and the works
of other canonists, particularly Durandus the Speculatoru were well

3

known.

Primo si partes per procuratores comparerent mandatis exhibitis
utrique parti prefigitur terminus ad dicendum et dandum in scriptis
tam contra mandata hine inde exhibita quam contra personas
procuratorum nec non ipsi reo contra commissionem impetratan sive
rescriptum quicquid dicere et dare voluerit. Et decernitur eis copia
exhibitorum facienda infra terminus eis datum, Adveniente termino eis
dato et comprobatis mandatis si libelli parati non sunt datur terminus
ad dandum et recipiendum libellum. Si autem libellus paratus est
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offertur judici vel notario recipienti pro judice. Et ipse judex vel
notarius de mandato ipsius dat ipsum libellum reo et prefigitur sibi
terminus ad deliberandum utrum cedere vel contendere. Partibus
‘postmodum in judicio die termini constitutis judex quaerit a reo utrum
deliberaverit cedere vel contendere scilicet respondere se velle
cedere vel contendere quod nunquam planum esset. Si vero responderet
se velle contendere tunc Jjudex, secundum quandam ordinationem et
mandatum factum auditoribus palacii a domino Nycolao Papa IV quaerit a
reo si habet aliquam exceptionem dilatoriam vel declinatoriam quam
velit proponere. Et si responderit non vel etiam sic dummodo non
nominaverit aliquam efficacem judex compellit cum respondere libello.
Si autem nominet vel proponat aliquam efficacem tunc datur ei
peremptorius terminus ad omnes dilatorias et declinatorias
proponendas. Exhibitis exceptionibus rei datur terminus ad
replicandum et ex evidenti causa, si negotium arduum est, exhibitis
replicationibus actores ad reum iterum datur alius actori ad
replicandum. Sic communiter datis exceptionibus et replicationibus
judex dat eis terminum ad audiendum interloqui super ipsis. Lata
interlocutoria pro actore reus litem contestari compellitur et jurare
de calumnia. Quo facto Jjudex statim utrique parti dat terminum ad
ponendum et si negotium magnum est iterum post illum dat alium
terminum peremptorium ad proponendum. Positionibus hic inde factis
secundum modum curie Romane datur hinc inde copia ut partes deliberare
possint super responsionibus faciendis. Bononia vero et in pluribus
aliis locis, ubi fui non datur copia positionum ab adversa parte
datarum sed tantum advocate partis per judicem ostenditur ut videat si
est ibi aliqua contraria implicata vel impertinens cui non debeat
respondere. Et prefigitur terminus ad respondendum ad positiones.

Responsionibus subsecutis prefigitur terminus ad dandum articulos
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sicut -de positionibus dixi. Videlicet si negotium non est magnum unus
terminus tantum, si negotium magnum est datur primus pro prima
dilatione secundus postea pro omnibus et peremptorius. Approbatis
articulis si testes ibi recipi debeant vel si articuli debeant per
instrumenta probari statim aliquibus testes prefigitur terminus ad
probandum. Si vero testes remotisunt petitur ut committatur ipsos
recipiant et examinent et tunc, si partes sint de diversis dyocosibus
vel locis distantibus fit conventio de loco si ambo partes probare
volunt et conveniunt etiam inter se-si possunt-de aliquo vel aliquibus
qui communiter testes ipsos recipiant. Si autem concordare non
possunt quaelibet pars eligit sibi unum, et judex dat eis tertium et
assignat eis peremptorium terminum ad probandum coram electis
judicibus id quod probare volunt. Post haec fiunt commissionis
littere inter quas articuli et interrogatoria concluduntur. Et datus
terminus partibus ad dandum interrogatoria si qua dare volunt. Post
terminum citantur partes vel saltim reus ad videndum quando articuli
et interrogatoria sic exhibita dictis commissariis 1litteris
ineluduntur. Remissis attestationibus et sigillis quibus vallate sunt
recognitis vel probatis a partibus, in termino ad ipsas attestationes
aperiendas et publicandas specialiter assignato aperiuntur et
publicantur ipse attestationes. Et datur terminus ad recipiendum
ipsorum copiam et dicendum contra personas et dicta ipsorum testium
quicquid volunt. Et si contra testes vel eorum testificata quicquam
non dicitur, sequitur in causa conclusio, cum dicti examinatoris
testium de mandatq specialiter a judice sibi facto - prout moris est,
quando attestatione remittunt ipsis partibus ad comparendum coram
dicto judice cum omnibus actis et munimentis suis qualitercumque
causam ipsam tangentibus peremptorium terminum assignassent. Verum si
petatur a partibus, nihilominus ad producendum omnia instrumenta acta
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et munimenta peremptorius terminus assignatur. Post quem terminum
sequitur immediate conclusio et postmodum terminus ad sententiam

audiendam".

First, if the parties are compearing by procurators, a term is fixed
for both parties exhibiting mandates to decide and to give opportunity
to lodge objections against the mandates exhibited or against the
persons of the procurators but not against the commission to judge or
rescript above that which it is wished to judge and reéeript. And it
is decided that the pérties make a copy exhibited to each in the time
fixed for the term. Upon the arrival of the term given and the
mandétes being proved, if the libels are not prepared a term is set
for the 1lodging and receipt of the 1libels, but if the 1libel is
prepared it is offered to the judge or a notary to receive it for
adjudication and the judge himself or the mandated notary gives the
libel itself to the defender and a terﬁ is fixed to decide whether to
admit or defend the libel. After, on the day fixed for the term the
judge questions the parties on the cause, each decides to admit or to

clearly answer, either to contend or admit because it is never clear.

If indeed he answers that he wishes to contend, the‘judge immediately
following the ordinance aﬁd instruction made to the auditors of the
palace, by our Master Pope Nicholas IV, asks of the defender if he has
any dilatory exceptions or declinatory exceptions, which he wishes to
propose. The defender can answer or, if not, so long as he has not
declared any preliminary pleas, the judge can compel him to answer.
If he declares or proposes any preliminary plea then a peremptory term
is appointed for the disposal of all dilatory and declinatory pleas.
The defender's defences being declared, a term is appointed for
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replication and on cause shown if the matter is difficult, the
pursuers replication being known the defender is given a term again to
answer to the replication of the pursuer. Thus both parties having
given in on the one hand exceptions, on the other replications, the
judge appoints a term for the parties to hear the interlocutor on the
exceptions and replications. Having given the interlocutor for the
pursuer, the defender is compelled to join issue and swear the oath of
calumny. This being done the judge at once appoints to both parties a
term to propone and‘if the matter is important he appoints a term to
propone upon the peremptory. Positiones are then made up, following
the mode of the Roman Curia, and are lodged with copies in order that
the defender may deliberate upon the responsae to be made. In Bologna
and indeed in many other places, copies of the positiones are not
given by the adversary to the other party but such are shown to the
party's advocate by the judge in order that he may see if there is any
incompetence and irrelevant defence which he need not answer and a
term is fixed to answer the positiones. Following the responsiones, a
term is fixed to lodge articles just as has been stated in the case of
positiones, viz, if the matter is not great, one term only, if it is
weighty there is given the first term only for the dilatory pleas, the
second thereafter for all other pleas and peremptory defences. If to
prove the articles, the Court has to receive witnesses there or if the
articles have to be proved by instruments, a term is at once fixed for
proof. If indeed the witnesses are remote it is to be sought that it
is committed to ot&ers that they receive and examine the witnesses and
so if the parties are of diverse dioceses or of distant places a
meeting placé is fixed. If both parties wish a proof and if they can
then meet Between themselves the one who heard the witnesses can
receive the parties. If again the parties cannot settle, if one party
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adheres to his own case, the judge will appoint a third term and he
assigns to them a peremptory term to prove before the chosen judges
that which they wish to prove. After this théy make a commission to
write between which articles and interrogatories are concluded and a
term is appointed to the parties to give in interrogatories if they
wish to lodge them. After this term the parties or only the defender
are cited to view how much of the articles or interrogatories as showﬂ
are included in the said commissary letters. The evidence being
returned and the seals thereto being valid and recognised by_or proven
to the parties in a term specially assigned in order that the evidence
may be discovered and méde public, the evidence is discovered and made
public, and a term is appointed for the reception of the copies and
that if they wish to say anything against the persons or the evidence
and if nothing is said against the witnesses or their evidence. The
conclusion of the cause follows next, the parties compear with the
examiner of the witnesses, appointed by the judge, before the Jjudge
with all acts and muniments whatsoever pertaining to the cause itself
and a peremptory term is assigned. Indeed if sought by the party
nevertheless a peremptory term is assigned to produce all instruments,

acts and muniments. After which term there follows immediately the

conclusion and after that the term to hear the sententia.

The Course of Action under the Solennis Ordo

It is necessary to examine this continental description of the
Roman Process and compare it with the process as known and practised

in Scotland during the middle ages. Fundamental to the Solennis Ordo

was the designation of parties as actor and reusy,- Whilst such a

delimitation of roles is borrowed from the Civil Law45 certain
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features of the civilian system were not carried into the canonical
system, e.g. the institution of the Vindex of the formulary system.
Indeed the cognitio procedure appears as that most drawn upon.

Robertson lists the preparatory acts to an action in the canonical

46

courts as:-

1. The preparation of the petition

2. The citation and certification of service

3. The appointment of procurators and lodgihg of the libel

., The reception of dilatory exceptions, and

5. the fixing of‘ a dilatory term ad deliberandum to hear the

exceptions.

The earlier elements of the process, e.g. the preparation of the
petition was substantially an extrajudicial act. 1In cases under the
solemn order, by way of editio actionis, the pursuer issued his
complaint by way of the petition to the courﬁ. This petition was

lodged in court and a copy was provided to the defender.

Thevpetition contained the essential elements of the pursuer's cause,
the parties, the judge, the claim made upon the defender, the legal
basis for the claim and the remedy sought. There are some extant
libels or petitions47 from the Scottish courts at this time. These
together with the processes of dispensation sought at Saint Andrews
following upon Apostolic letters obtained from the Penitentiary can be

instructive by analogy.

A case in point is KM and DGHS occurring in 1523 which is an
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application to the Court of the Official for a divorce and
dispensation. The parties are given in the instance together with the
Jjudge to whom the case is presented. Then there follows an intentio
or condescendence stating the facts of the case; that the parties had
married within the fourth and third degrees of consanguinity and that
children had been conceived. The crave or remedy sought is for
divorceug, dispensation and 1licence for the parties concerned to
remarry one another together with a petition for absolution and the

legitimation of any children concerned.

It was important to formulate the claim in the libel as precisely as
possible for it was the definitive statement of the right of action
from which the entire subsequent action flowed. The petition should
be proposed in terms of the Synodal Statutes of Perth whereby the
documents are to contain legal contention and specification referring

to the relevance of the arguments.

The importance of ascertaining the correct ground for action or
defence is stressed by a Synodal Statutes of the Synod of Saint
Andrews held in 1511950 where the advocates or procurators are enjoined
"not to undertake" rashly the prosecution or defence of causes in the
ecclesiastical courts without "full information as the facts", and
that unless they can swear to the verity of their information they may
not appear. The procurators are also instructed to examine with
discretion "the merits of the case and on what legal ground the action

or the defence may be based".

If the facts were insufficient to ground an action or defence the
procurators were required by the Synodal Statute to refuse to take
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instructions in the cause, however great a fee may be offered.

The following stage was the citation 6r service and certification
thereof. The Jjudicial summons formed a pivotal point in the
Roman-Civil-Canonical process. In the development of the process,
summons by the pursuer had died out at an early date. 1Instead the
courts made the order summoning the defender to appear and answer the
libel. The procedure bears some relation to that of the later period

of cognitio procedure prior to Justinian where a magistrate issued

51

the summons on the basis of the libellus conventionissz.

The duty to obey the summons was as in the Civil Law a duty owned by
both parties to the Court, the pursuer disobeying could have his case
dismissed 'and the defender could be subjected to penalties for
contumacy. This having been stated the Roman-Civil-Canonical system
was more lenient than the Civilian to litigants who failed to compear
at the first calling or indeed subsequent callings. The fault of
contumacy could incur severe penalties ranging from the paltry to the
extreme ecclesiastical censure: - excommunication. Where a pursuer
failed to appear before the issue was joined a hearing was held at
which only his libel was heard, if the default occurs after issue is
joined all libel and proofs are heard and the decision unless in grave

and manifest injustice, was always for the defender.

The defender on the other hand if contumacious is not presumed to have
admitted the 1libel; an adverse sentence is granted only if his
defence is plainly irrelevant or incompetent. There is evidence to
suggest that the Scots canonical courts were less even tempered than
their European counterparts in so far as they were inclined to grant a
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decree, in absentia against a defender who was unwilling through
arrogance to appear. The cause was taken as admitted and having been
examined publication was made in the Act Book of the Court53. The
Decretals spoke much on this‘stage of the actionsu. If a pursuer was
suing for a separation ex toro by adultery and, prior to
litiscontestation, the defender was contumacious it was possible to
excommunicate the defender but witnesses could not be heard nor could
the case be decided. Further, the Decretals inform us that if
witnesses were heard in a matrimonial cause against a contumacious
party before the issue had been joined, the testimony was null55.
Obviously the Court was interested in the prosecution of initiated
causes and could compel appearance but it must be stated that whilst
it was generally lenient towards the contumacious party, in Scotland
at least the Court's patience could be short towards the contumacious
party. In 1549, the Council of the Scottish Church held at Perth laid
down Statutes for the reformation of the consistorial courts where it
is found that if the witnesses have not been seen nor have the other
proofs generally received been judged and admitted and the defender
was unwilling by arrogance even to appear in the case, the cause is to
be set out and being admitted and examined at once, publication is to

be made of the act and the conclusion56. The statement that the

procedure was not truly contumacial is a shade too emphatic57.

The next stage in the process was the appointment of procurators or

advocates.

That parties were entitled to be represented by canon lawyers is well
known. These however were not the forespeakers of which we read in

baronial courts. It is quite plain that by the mid-fifteenth century
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in Scotland, a trained body of legal representatives were organised
and practising in the canonical courts. Whilst every litigant had the
right fo pursue or defend by himself it would be a brave man indeed
who would venture into the complexities of an action before the

canonical courts, without some qualified assistance58.

The procurator or advocate was appointed by a formal mandate executed
before a notary public. The mandate stated before whom the
procurators were to compear and specified in some detail the subject
matter of the dispute in which the appointed agent was to act59. The
topic of mandates for procurators and advocates is dealt with by
Stair60 where it is observed that "advocates are presumed to have
Warrant from parties for whom they compear, without producing any
Mandate". This appears to indicate a different practice from that of
the canonical courts. However, if'the procurator or advocate could
not produce evidence or special allegations of facts, in inferior
Courts, the compearance was held ﬁo be without warrant and the decree

could be declared in absence.

Earlier in Scotland, in the civil courts, the position was not that
stated by Stair. Balfour tells us that "na man may be Procurator in
ony action or cause bot he quha has ane speciall mandat be writ and
seill, contenand sufficient powar gevin and grantit to him to win or
tyne the cause“61. Roman Law rules are echoed in the subsequent
passage given by Balf‘our-6 where a "general Procuratorie" may be

2

repelled unless judicial caution is found and given63.

The offices of both procurator and advocate were in use at the
canonical courts in Scotland. Lyndwood6u describes some of the
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differeﬁces between these two branches of the profession. The
representation was direct representation as a general indication of
which the phrase "patronus causa" is used by Lyndwood in his
description of the office of advocate. The advocate is pictured as
acting in court in controversial matters; where wearing his gown, he
was termed togatus. No one was admitted advocate unless he had spent
three years in the study of Civil and Canon Laws. The advocates!
education could of course be obtained in universities at home or

abroad.

Glasgow was a Studium Generale which had been established in 1451 for
the study of Canon and Civil Laws and the Liberal Arts65. It is even

the case that a degree of Doctor Juris in Canon Law was granted there.

Aber‘deen66 founded at the instance of Bishop William Elphinstone, a
canonist himself of some note, had an extensive course in Canon Law
and Theology. The notable canonists Hector Boece and William Hay both
taught there. Saint Andrews, the oldest Scottish university, was less
noted for her legal teaching. No formal civil law courses were taught
there although some Canon Law would appear to have been taught. Canon
Law teaching in Scotland was somewhat overshadowed by the activities
of the Law Faculties on the Continent. Bologna of course together
with Perugia and the other Italian Universities attracted many Scots
students. Scots names appear in the matriculation albums of the Law
Schools of Louvain and Douay, where Wellwood read much material for
his work on Sea Laws. In Paris there was a Natio Scotorum such was
the large number of Scottish students. Thus one can observe that in
combination with the practical knowledge gained by the advocates,

procurators and writers at the Curia, there was also the more direct
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means of intellectual importation, through the return of those
students to their homeland who had drunk at the springs of legal

education in the great continental universities.

Apparently advocates did not have a universal right of appearance
before the canonical courts and required to register with the court in
which they desired to practise. For example Sir John Paris registered

at the Consistorial Court at Glasgow in 150567'

Similarly procurators described by Lyndwood as "assistants to the
Cause"68 legal representatives who had 1less 1legal education than
advocates also had to register with the court wherein they were to
appear, viz the registration of Magistri George Hay and Archibald
Crawfordﬁg. Both advocates and procurators in the consistorial courts

in Scotland were subject to strict judicial control and discipline.

Procurators, unless described in the Catalogue (law list) were obliged
to observe the rules of reverence to the judges, both in and out of
court and if guilty of any failing were to be punished at the
discretion of the judge and suspended from their office7o. The
penalties befalling the procurator who advanced a cause without
investigating the claims of his party have been already described but
even more so were a procurator to maintain an unjust action or deter a
party from advancing a just cause, he could be removed from his office
by the Ordinary71. A procurator or advocate exhibiting frivolous
defences or any other party of the process was punished by fines of
40s and £5 for the first and second offence.respectively and for the

third offence by suspension from practice in that Court forever72,
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Removal from office, then as today was the supreme sanction operative
against a legal representative who had failed in his duties to the
Court and to his client or who had otherwise engaged in unethical
practices. Thus we find, in 1549,. the penalty of suspension and
removal from office being ordained for those who bargained with either
litigant for a proportion of the award or‘promised their services‘to
those who enter into such bargains with them - the pactum de quota
1itis73 - which Stair tells us "is rejected both the Civil Law and our
own custom ..... which is to prevent the stirring up and too much
eagerness in pleas". The paction is rejected by Stair because of its
interference with the due process of law. He does not state whether

there is any penalty of removal from practice attaching to involvement

in such a pact7u.

The behaviour of legal representatives. in the court was also strictly
controlled, particularly with regard to order in court. Already
mentioned is the duty of reverence for the judiciary placed upon legal
representatives. Standards of behaviour were maintained by requiring
"Procurators and other members of the Judiciary" to abstain from
shouting and thereby disturbing the judge in judgement75. In court or
in debate all representations were to be made calmly and without
disorder76. Silence was ordained for those ’not involved in oral
argument. In presenting an argument the vulgar tongue, whilst frowned
upon was not outlawed. Witnesses of course very often could not cope
with the learned tongues77.
A term would be fixed for the exhibition of mandates and an
opportunity was given to the parties to object to the mandates and
against the persons involved. However no objection could be heard at
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this against the commission to judge, should the case be heard by a
Jjudge delegate. At this term the mandates were proved whereupon the
libels or libelli were lodged with the Court. This is the developed
stage in canonical process based upon the editio actionis. Being

written it was more formal than the analogous procedure of the Civil

78
Law. It was in reality the editio per oblationem 1libelli, by the
presentation of the Libel and the requirement of writing signified a

tremendous advantage in the systematic treatment of actions by the

canonical courts over their secular counterparts.

Therefore there is no surprise that scribae curiarum or clerks of
court feature in the Synodal Statutes of Saint Andrews in 154979- A
bureaucracy is a requirement of a systeﬁ of written pleadings indeed
perhaps a causa Ssine qua non. A statute was passed at the Synod
relating to the presentation of documents and the narration of the
steps in the process. Registers were ordained to be kept for the
recording of all the steps in the process and for the recording of all
documents produced in‘court. In order to avoid the loss or forgery of
documents produced in court all original documents were to be received
by the court and retained there, receipts being given for documents
lodged. If however, the clerks were found culpable of the loss or

destruction of documents they were replacedso.

The defender was then formally summoned by service of the libelled

summons by the judge or a notary appointed by him,

A term was fixed to enable the defender to state whether he admitted
the claim or wished to defend the action. This term and the statement

of the defender thereat sets the subsequent procedure. The Synod held
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at Perth in 1549 gave some legislation on the point to the effect that
if the defender appeared at this first calling, the petition or libel

qualified at once and the action followed.

If however the defender was unwilling to appear and answer the entire
petition he could be given three days or a shorter period at the
judge's discretion in which to answer the petition. Failure to
answer within this extended time resulted in the continuation of the
action without the defendér. The judge then sought of the defender
whether he had any dilatory or declinatory exceptions which he wished
to propose.b If the defender declared any prel%minary plea, a
peremptory diet was fixed in order to dispose of all dilatory and

declinatory pleas.

The use of the word exception in the last paragraph is perhaps
unfortunate. Such was the debased knowledge of the civilian procedurer
as possessed by the canonists who were responsible for the canonical
procedural system that 'exceptio' simply meant to them 'defence'.
Thus the canonist comprehended matters of fact and matters of law as

grouped under this head.

In an attempt to bring order to this chaos the following
classification of defences was adopted. On the one hand, those of
immediate concern, the so called ‘'exceptiones dilatoriae' which
obviated the need for litiscontestation and on the other the
'exceptiones peremptoriae' or peremptory defences, which did not

defeat litiscontestation. !

Dilatory defences attacked both the foundation in law of the pursuers
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claim and the procedural validity of the action. These
characteristics caused them to be classified as either "dilatoriae
solutionis" or "declinatoriae judieii". They could be lodged orally
by motion before the judge but more commonly they were set forth in
writing. If there was any peremptory defence a term was then fixed

for the disposal of all exeeptioness1.

Peremptory exceptions could be lodged only after the all-important
procedural step of litiscontestation or joinder of issue, such

defences included res judicata and arbitratio.

If the defender objected to the answering of the argument and 1libel,
he was nevertheless upon appearance taken to have defended82. This
brings the procedure to the trial of the issue, litiscontestation
takes place, the issue is joined. Whilst in the Civil Law,
litiscontestation could be considered as a contract between the
partie383 or as a quasi-contract8u the Canon Law cannot be said to
have followed this theory slavishly. The defender, if contumax, could
have decree passed against him, the presumption of defence puts the
pursuéer in a powerful position. The theory of contract was known to
the canonists, as the Synod of Perth stated, the contentious matters
are narrowed because the law acknowledges the agreement to be a
compact so that the parties are now agreed and are happy with the
bills and the law is not hindered by the mala fides defence of the
other partygs. Upon receipt of the 1libel the defender would join
issue by declaring to the judge his intention to contest the matter
before theb judge86. Upon this clear expression of animus litem
contestandi the parties lost a great deal of control over the process,
the matter became of public concern.
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Indeed a 'procedural relationship'87 was formed between the parties.
The substantive and procedural effects of 1litiscontestation were
far-reaching. Firstly, it suspended all old obligations pending the
judicial determination, secondly it preceded the creation of new
obligations and thirdly, it initiated mora and mala fides: -~ which
attempts to delay or disrupt an action where legislated upon in 15u988
to the effect that if any one brought forward obstructive arguments or
exceptions or brought them up and protracted them after they had been
disallowed or if allowed, had not been proven, then he would be found
liable to an additional charge in damages, rising on a scale in
relation to the number of times the fault occurred. The party
attempting to bring in 'irrelevant' arguments or defences could be
made to swear that his propositions were not invalid but pertinent and

relevant.

Mora was particularly frowned upon. It has already been noted how
this fault featured largely in the criticism of the canonical
courtssg. However the Synod at Saint Andrews attempted to check delay
by legislating to prevent (a) long delays other than those absolutely
necessary and false excuses for mora, (b) suppression of documents
aimed at hindering the execution of a decree, or (c) actions from
failing asleep through collusive agreements between 1legal

representatives.

The swearing of the oath of calumny was a procedural act following so
closely upon the heels of litiscontestation as to be in the mind of
some commentators almost a part of the joinder of issue. It was "an
act which by reason of its conspicuousness was easily fixed in the

mind". The oath of calumny was however a completely separate
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procedural step which signified the desire of the canonists to avoid
trickery, to prevent vexatious or malicious litigation and to promote
fairness between the 1litigants. It clearly represented the 1link

between the Civilian and Canonical systems.

The Iusiurandum de Calumnia originated in the Roman Law. As Gaius

recounts, it was in use in the Formulary procedure Justinian

90°
retained the oath as part of the Cognitio procedure. As part of that
procedure, each party swore that the proceedings were genuine and not
collusive91. Evidence could not be produced in court unless the party
who wished to lead it first took the oath,,. The nature of the oath

92
was such that it was a preventative check upon prospective litigants
and constituted along with the Cautio Juratoria the major method
whereby Roman litigants were protected against abuse of process. The
party swore that he was undertaking a given procedural step in good
faith. The oath could either be generale relating to the entire
process or speciale, relating to a specific step in the procedure93.

It was upon this civilian .basis that the canonists built remembering

at all times the motto ecclesia vivit jure Romano. (The Church lives

by the Roman Law). The oath as mentioned was generally administered
after litiscontestation although Nazgu states that it could be taken
at the beginning of the process. Gregory IX regulated its
administration in the Decretalsgs. An examination of the
comprehensive content of the oath displays its purpose in the

Roman-Civil-Canonical process. Naz describes five major topics which

were sworn upon:-

1. That the party believed his cause is just
2. That the party would not hide the truth
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3. That where the party was questioned he would not offer false
proofs

y, That the party would not seek a re-trial by malicious design

5. That nothing would be given or promised to anyone involved in the
cause unless the law permitted it, e.g. payment of an honorarium

to an advocate.

It is obvious that the functions of the canonical oath in distinction
to that of the Civil Law, i.e. preventing people from recoursing
lightly to litigation, were much wider. It was designed to prevent
the suborning of witnesses, bribery, unjust extensions of time limits

and frivolous defences.

By the Decretals the oath need only be sworn in temporal causes,
spiritual actions being exempt. Failure to swear the oath resulted in
the dismissal of the cause or in the defender being held pro confesso.
The oath was a requisite solemnity for the validity of any definitive
Judgement. Pope Boniface VIII amended Pope ‘Gregory's Decretal - by
allowing the oath to be taken at any time in the process, which in
effect permitted the retrospective validation of otherwise invalid

actionsQG.

The oath of calumny had a broader basis on Canon Law than it had in
Roman Law. The Decretists and the Decretalists acknowledged that
recourse could be had to the oath in many more circumstances than were
allowed in the strict romanised procedure. As such the oath
highlights an aspect of the principle of aequitas canonica in

contradistinction to the districtio legum of the secular laws.
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Lord Mackenzie in the interesting case of Paul -v- Laing97 states the
following, obiter "Our practice is borrowed from the Roman Law and
there the oath was administered at the beginning of the cause the
object being to prevent rash and vexatious litigation. It was an oath
merely of credulity that the party had a good case and was altered by
the Canonists who allowed it to be put at any.stage of the case, a
practice which neither the ecclesiastical or civil courts ever
followed. By the 0ld Scots Act of 142998 it was ordained "that
advocates and forespeakers in the temporal courts and also the parties
that pleade in them gif thai be present in all causes that thai
pleade, in the beginning or gif they be heard in the cause he sall
sweare that the cause he trowis is gude and leill; that he sall pleade
and gif the principal partie be absent, the advocate sall sweare in

the saule of him after as is contained in these metres:-

"illud juretur quod lis sibi justa videtur
et si quaeretur verum non inficitur
Nil promittetur nec falsa probatio datur

Ut lis tardetur dilatio‘nulla petatur".

"He swears that the action seems to him right,
And if asked the truth he will not corrupt it.
That he has promised nothing nor will give a false proof

He will seek to do nothing to delay the action".
There are some points to be hoticed in Lord Mackenzie's dictum:-
1. The origin of the Oath in Scotland, and

2. The purpose of the Act of 1429.
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1. The origin of the Oath of Calumny in Scotland

The oath clearly represents a Roman-Civil-Canonical survivance rather
than a borrowing from Roman Law. Only in so far as the Roman Law was
a source of the Canon Law could one say that the Oath as used in
Scotland came from that Law. The Canon Law was the living part of the
jus commune and the canonical courts were the great transmitters of
legal doctrine and practice. It is not therefore - unreasonable to
propose that the Canon Law was the true source of the Scots practice.
There are good reasons for saying so. Firstly the rhyme quoted as
part of the Act of 1429 bears mofe relation to the description of the

oath given by Na299 than that given by Justinian.

"Et actor quidem Jjuret non calumniandi animo litem movisse sed

existimando bonam causam habere".

"And the Pursuer swears that he has not begun the cause by thoughts of

calumny but by the thought that he has a good cause.1oo"

The oath of calumny was certainly in use in Scotland in the canonical
courts, notwithstanding that there is no mention of the oath in the
extant court records. These courts would have been under obligation
to follow the general adjective law as stated in the Decretum,

Decretals and Sext. There is mention of the oath in William Hay's

lectures on Marriage1o1:-

"Licet iurare de Calumnia ut iurare in principio litis hoc est Credit
suam causam esse justam quam nititur defendere et actor iurat quod
credit suam esse justam quam prosequitur",
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"It is lawful to swear the oath of calumny. This is the oath sworn
before litigation by the defender that he believes his cause‘is just

and by the pursuer that he believes his suit is just".

2. The purpdse of the Act of 1429

It is clear that during the 15th century the Crown was most conscious
of the poor state of the administration of justice. It embarked early
in the century upon a progfamme of statute law revision, amendment of
earlier laws and the curing of injustices by legislation. For
example, in 1424 the first provision of free legal advice was made102.
In 1425 a Commission was set up to "se and examyn the bukis of law of
this realme and to mend the Lawis that need mendment". No matter how
ineffective this last measure was, and its attempted successors show

it to have been so it does display the attitude of the Three Estates

towards the development of the Law.

Due to the proficiency of the canonical courts, the legal expertise
exhibited therein, and the fairness and impartiality of the Courts it
comes as little surprise that the secular courts would wish to emulate
canonical practice and thereby perhaps attract some of the profitable
business which hitherto had been referred to the canonical courts. Of
course it would not be until 1532103 with the establishment of the
College of Justice that the secular powers would have a fixed
judiciary capable of competing on an equal footing with the Courts
Spiritual. No doubt the semi-ecclesiastical nature of the Court of

Session bench facilitated the transfer of expertise, for example John

Leslie, Bishop of Réss and sometime Official of Aberdeen104 and

possibly also Commissary of Moray 15 Was Lord of Session from 1564-65.
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Henry Sinclair, Bishop of Ross and John Sinclair of Brechin were also
Lord Presidents in 1558 and 1566. In addition to this the Court of
Session was ordained at its inception to be staffed to the extent of
half its number by clerics and to always have an Ecclesiastic as
President. This system of court staffing is also shown in the half

lay/half cleric composition of the Commissary Court.

Even after the Reformation, as Erskine recounts106 and as has been
shown, Parsons, Rectors and other Churchmen were received as judges.
Parochial Ministers were first disqualified for office in 1584107 and
in 1640 the prohibition was extended to all Churchmen , q. Although
the influence of the Canon Law was relatively minor by 1640 it is
certain that from that point onwards it ceased to be a source which
could be called upon with confidence by the Court where lacunae arose'
in the native Law. By then of course the Canon Law had been received
or rather absorbed to saturation level into the municipal law of

Scotland However, one could point to legislation 1like that of

109°
1429 importing the oath of calumny into temporal procedure as part of
a process of deliberate improvement and conscious development of thé
secular Courts and process upon ecclesiastical models. It is from the
Act of 1429 that the secular Courts adopt the oath. The oath passed

into usage in the Commissary Court after 1563110 and notwithstanding

the Reformation was used in the Kirk Session111.

As part of the secular procedure it gave rise to a great deal of

1itigation112 which developed the concept farther eventually with the

assistance of 1legislation to extinction113 and in the consistorial

sphere eventually to abolition11u-
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Following upon the administration of the oath of calumny the
peremptory exceptions were proposed and a term fixed for their
disposal. Peremptory defences have already been touched upon but
require some further investigation. Following the Roman Law, the
canonical peremptory defences were perpetual in their validity, e.g.
fraud, duress115 and res judicata116. Then positiones or separate
allegations of fact were lodged by the pursuer in court with copies
which were passed to the defender. These were designed to fix the
contentious points and sift the relevant matters from the superfluous.
The defender answered in a curt form, yes or no, although failure to
answer a position was counted as admission. Positions were acts of
the parties and constituted part of the suit, however the judge also

had a method whereby he could ascertain the substance of the case, the

interrogationes in jure118.

Upon the positions being formed the pursuer was asked to state that he
believed in what was stated in his positions, by way of re-enforcing
the oath of calumny and certifying that he was satisfied with the
content of his case after the amendment and specification of the
positional stage. The defender having made responsiones to the

positiones was asked by the judge, whether he believed in his answers.

The case then proceeded to the probatio or proof of the positiones and
responsiones in issue, a term ad probandum was therefore fixed. The
stages of allegation and proof merged without any distinet points of

cessation and commencement.

The proof proceeded by the pursuer attempting to prove his positiones
and the defender his responsiones or exceptiones. This required oral
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arguments by the parties or their representatives by way of
disputationes et allegationes, the matters of fact and law were

clarified.

The pursuer's pleadings or allegations were put first and the defender
made‘ reply thereto by way of exceptiones, these in turn could be
replied to by way of replication. The defender could then return with
a duplicandum and the pursuer with a triplicandum and so on until the
case for both parties is set out as fully as possible. It was stated

by the Statute of the Synod at Perth that the Judge had a great

119
discretion to allow replies to false allegations. Fines were
instituted by the same Synod of those who proposed frivolous defences,

replicandum, or duplicandum.

The general rule in proof was that of the Roman Law, "onus probandi
incumbit ei qui asserit, actore non probante reus absolvitur". The
onus of proof is upon him making the allegation120 on the pursuer not

proving then the defender should be absolved It is in the theory

121°
of proof and the means of proof that the Germanic influences course
strongest in canonical procedure122. Durandus, thé Speculator gives a
list of means and grounds of proof. These are not all relevant for
the present purposes. Those important for this topic are probationes

per testes, per confessionem, per instrumenta, per evidentiam facti,

per praesumptionem and per indicia indubitata.

By probatio per testes the Judge could be satisfied by the evidence of
witnesses. Once the positiones were alleged, the pursuer would
announce his intention to prove them by witnesses.” Following Roman
Law direct evidence was the best evidence. Hearsay, for example was
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frowned upon The Canonists also took from the Gospel of Matthew

123°
that two or three witnesses provided full proof - plena probatio, a
rule which now finds sway in Scottish Law by the requirement of

corroborative testimony124.

"But if thy brother shall offend against thee,

go, and rebuke him, between thee and him alone.

If he shall hear fhee, thou shalt gain thy brother.

And if he will not hear thee, take with thee one or two more,

that in the mouth of two or three witnesses every word may stand125".

The requirement to show to the Judge what truly happened, leads to an
acceptance of Roman concepts of the worthy witness and in conjunction
with this to Lombard or Germanic ideas of oath - helpers or
cojuratores. Upon the naming of witnesses, objections would be heard
against them, there were those witnesses who would be alleged as
unconditionally credible, the so-called 'classici', others who were
~ suspecti or doubtful would be alleged as incompetent, thereafter the
acceptable ones were summoned by the Judge and upon their appearance

were sworn.

It was essential that litiscontestation had occurred otherwise the
evidence of the witnesses was nu11126. It was not necessary for
witnesses to be heard in non-contested cases, where evidence per
confessionem would  suffice, however, where the case concerned
carnal or spiritual marriage it was ordained that witnesses be heard
whereupon a definitive sentence could be grantedqpq- Then the Pursuer
made up interrogatories or questions on the basis of the positiones

which were then termed articuli or intentiones, these interrogatories
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were lodged with the Jjudge who transmitted copies thereof to the
defender. The defender framed objections or cross-interrogatories and
the judge thereupon decided the admissibility or otherwise of the

questions.

Upon swearing de veritate, the witnesses were then examined without
the parties being present. The examination normally was made by the
judge. The examination had to be prudent and circumspect; cross
examination was advised to be close and upon only those facts and
circumstances necessary and suitable for testing the bona fides of the

witnesses128.

If the Judge could not conduct the examination of the witnesses a
Roman Notary was duly appointed to interrogate and to receive answers.
However, this could only be done, for example, in the Archdiaconate of
Lothian after the permission of the O0fficial of Lothian or his
commissary had been sought and obtained129. In sees other than Saint
Andrews the power of examination of witnesses was assigned to the
Ordinaries, Officials or Commissaries General of those sees
exclusively. No deputies or substitutes were permitted to examine
witnesses and no faith was put in the testimonies of Witnesses

examined in any other way13o.

The tampering with witnesses was a great problem and much legislation
was passed in an attempt to prevent the suborning of witnesses and the
perverting of justice. 1In 1549, for example a Synodal Statute was
passed punishing with excommunication anyone who "shall use
persuasions to induce the parties or the witnesses to swear falsely or
cause them to get out of the way by stealth or in order to create

45



”
delay 131°

The Commission to proceed in the Divorce of J.A. de S and E.N. granted

by Archbishop Forman states that if witnesses hide faithful testimony
by reason of a bribe or for a favour they can be compelled, by the
authority of the Archbishop and by a church censure (e.g.
excommunication) to speak the truth in the cause g,.
There were particular rules regulating the evidence of those witnesses
in cases of divortium a vinculo matrimonii on the ground of nullity
arising from impotentia, so it was that a husband was not to be
believed, even if he swore on oath, that he had relations with his
wife, if she proved to the contrary by the testimony of seven matrons,
i.e. the testimonium septimae manus133. In this one can see the
Germanic influence emerge briefly on the surface of
Roman-Civil-Canonical procedure, for the seven matrons giving evidence
are little more than cojuratores or compurgators. They testify to
character not events, in the main they are mere oath helpers, lending
credibility to the claims which one party makes about events, in
toro13u.
In the three cases of impotency adjudicated upon in Scotland prior to
the Reformation of which there are records, there is no indication
that testimonium septimae manus was in use135. It was however known
of by Hay who in speaking of the proof of impotence declares that
where impotence could not be clearly shown "they (the parties) are
bound to live together for three years ... doing their best ... to
have intercourse and when the three years have elapsed they must swear
with seven witnesses that they did all they could ... but without
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success" It survived the Reformation and is found in the cases of

136°

Drummond -v- Mur'r'az,(1691)137 where physical impotence ad coitum

omnino impotens is testified to by means of proof septimae manus.

Similarly, in the later case of Nicholson -v- MacGloss (1693)138 the

parties utilised the testimony of relatives who spoke of both physical

and psychological impotence. However, it seems that the mode of proof

had ceased to be merely oath helping by that time. In the case of

MacMalvak -v- MacGlashan (1693) on physical impotence, the

139’

evidence of witnesses who had bedded the couple was taken. The

witnesses testified that after the defender had essayed copulation,
two witnesses, one one either side of the bed, asked the pursuer if
the defender was active or not. The pursuer answered in the negative,
the defender protested, whereupon the witnesses, to find the proof put
their hands between the couple and found that the pursuer spoke the
truth. This was indeed a change from compurgation to direct evidence.

In that way one could state that Willock in claiming that the

140
allusions are bare is correct but it is submitted, incorrect in
stating that Septimae Manus as strictly understood, had survived the
Reformation. Just as the Canonists in their way were guilty of
misconceiving Roman procedural and substantive law, similarly the
Reformers were also at fault in their understanding of canonical
process. Septimae Manus as it appears in Lord Hermands Consistorial
Decisions appears to differ greatly from that form of proof described

by the same name in the Corpus Juris Canonici. It appears as direct

proof, not compurgation.

Proof of impediments could not be taken from those who suffered from

the same impediments1u1. Witnesses' statements were ordained by
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Synodal Statute to be taken down by the scribae curiarum, the clerks
of court and after they had beeh considered by the judge, were to be
entered in the protocols142.
There were also regulations affecting instrumenta or documentary
evidence. A1l documents were to be registered with the court lest
they be lost or destroyed or lest they be substituted by other
documents which had not been produced originally in court1u3. The
penalty of excommunication was decreed for those who tampered with
instruments lodged in court or who altered the protocol books kept by
the clerks of court1uu. Similarly, the suppression of documents in an

effort to hinder the execution of decrees was punishable1u5.

The other methods of proof including that by oath are dealt with more
fully in the survey of Romano-Canonical procedure given in Naz,

Dictionnaire Canonique146.

Upon the proof being complete the Canon Law judge moved directly to
the proclamation of the judgement which was the application of the law
to the facts of the case1u7. Following the Germanic custom, the Canon
Law retained the division between the proof and the conclusio in
causa. Similar to the Roman Law which admits of interlocutiones and
praeiudicia, _the Canon Law had decreets interlocutory and
definitive1u8. Sententiae interlocutoriae decided matters arising
from the cause. Sententiae definitivae decided the cause itself and
allowed the plea of res judicata to be proponed in relation to the
cause. A judge who rendered the judgement definitiva could not recall
it, the appropriate method of recall was on appeal to a higher court.
The Sententia definitiva was thus a decree in foro; if made in absence
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it was not valid unless the absentee was contumacious. If he had a
relevant excuse then he had to be allowed to submit an answer and to
join issue149. A sententia in matrimonial causes was never subject to
the doctrine of res "judicata and could always be revoked if

constituted in error Sententiae did not fall upon appeal unless

150°
the appeal was relevant. They could only be reduced by a higher

authority and until then were valid and of full effect151.

The Jjudgement was delivered or'allym7 in Court and thereafter
confirmed in writing153 narrating the Judgement and of which an
abstract which was later entered in the Protocol book of Court

Actae The pursuer's advocate craved the judge on bended knee for

154°

his decision which was always granted in open court155.

The definitive decision could then be enforced with what was described
"Canonical Coercion", i.e. such power as was necessary to pass it into

effect156.

NOTES

1 Esmein, Le Mariage en Droit Canonique pp. 20-28

2 Georges Duby, Medieval Marriage Ch. 1.

3 Regiam Majestatem (Stair Society) Chapter 2, hence quoted R.M.

4 R.M. Ch. 50.

5 Scottish Annals from English Chronicliers, quoted Donaldson's New
History of Scotland, Vol 3 p.28, hence Donaldson...
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C. 57, X de Frigidis IV, 5 -
D.G. C. 5 IV, XV I.

See infra sub-voce, impotence.

Hay 119.

20 July, 1691 Lord Hermand's Consistorial Decisions, 76
14 Nov 1693, Hermand, T76.

16 Nov 1693, Hermand, T7.

Hay, XL.

D.G. C. 6, 14, XII, 1 and 9.

Patrick, Statutes, 234.

Patrick, Statutes, 235.

Patrick, Statutes, 231.

Patrick, Statutes, 232.

Naz op. ecit. 287 et seqq.

Statutum Ecclesiae Concilii Scoticana (1549)
Statutum Ecclesiae Concilii Scoticana (1549)
c. 8, X, 11, 27

c. 7, X, 11, 28

Statutum Ecclesiae Concilii Scoticana (1549)
Statutum Ecclesiae Concilii Scoticana (1549)
Saint Andrews Formulare (1523).

Liber Officialis Sancte Andree passim.

Saint Andrews Formulare (1523).

Saint Andrews Formulare
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CHAPTER II

THE POST REFORMATION COURTS

The Post-Reformation Consistorial Jurisdiction and Procedure

The Reformation

The period immediately following the Ref‘or'mation1 is a clutter and
confusion of many cbntesting jurisdictions. For roughly four years a
struggle was pursued between the secular and spiritual powers. A
contest which had been thought of as won by the Church in early Norman

times in Scotland was re-opened and four hundred years of

jurisdictional stability were thrown to the wind.

The turbulences of the Revolution and Reformation found expression and
were magnified in the jurisdictional contest. The Court of Session,
the Privy Council and Commissary Court, the Kirk Sessions, the
Presbyteries and the General Assembly were all fto put forward claims
to exercise the consistorial Jjurisdiction. The essence of the
spiritual and secular conflict was born in the throes of Revolution, a
Revolution whose chief ecclesiastical effect ﬁas canvassed in the act

of the "Reformation Parliament"z.

"The three estatis then being present understanding that the
jurisdiction and autoritie of the bishope of Rome callit the paip usit
within this Realme in tymes bipast has bene verray hurtful and
| prejudiciall to our soveranis autoritie and commone weill of this

realme. Thairfoir hes statute and ordainit that the bishope of Rome
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haif na Jjurisdiction nor autoritie within this realme in tymes cuming.
And that nane of oure saidis soveranis subjects of this realﬁe sute or
desire in ony tyme heireftir title or rycht be the said bishope of
Rome or his sait to any thing within this realme under the panis of
barratrye that  is to say proscription banischement and nevir to bruke
honour office nor dignitie within this realme. And the controvenaris
heirof to be callit befoir the Justice or his duputis or befoir the
Lordis of Sessioun and punist thairfor conforme to the lawis of this
realme. And the furnissaris of thame with fynance of money and
purchessaris of thair title or rycht or mainteanaris or defendaris, of
thame sall incur tﬁe sSame panis. And that na bischope nor uther
prelat of this realme use ony jurisdictioun in tymes to cum be the

said bischope of Romeis autoritie under the pane foresaid".

The act also annulled all acts of previous Parliaments which
legislated to an effect not "agreeing with Goddis Word" and which were
contrary to the Confession of Faith of that Parliament. The Mass too,
was proscribed and penalties ranging from confiscation of moveables to

death in accordance with the number of faults were ordained.

There are many observations to be made regarding this most important
act. The primary observation is with reference to the validity of
this legislation. The act has a particularly interesting history. It
was passed by the so-called ﬂReformation" Parliament, that meeting of
the Three Estates held at Edinburgh in August 1560 which followed
closely upon what P. Hume Brown termed "the central point of her

(Scotland's) history"3; the Treaty of Edinburgh.
The power struggle between Mary, the Queen Regent, the Protestant

57



Lords and Elizabeth, Queen of England, culminated in the Siege of the
town of Leith which began on 6th April, 1560. Mary of Guise had taken
refuge in Edinburgh Castle on 1st April and appeared adamant that the
rebellious Lords and their English allies should not conéuer. In the
~end a combination of events, none strictly military, forced the
surrender of the city. Particularly one should note the political and
religious opposition to the Family of Guise which prohibited attention
from France together with difficult communications and the death of

Mary, Queen Regent on 11th June.

The French Commissioners Monluc, Bishop of Valence, and Charles, Sieur
de Rardan had already been discussing terms with Sir William Cecil and
Dr Nicholas Watton and the Treaty of Edinburgh was concluded there on
6th July, 1560. Perhaps as important as the treaty itself which
provided for the cessation of hostilities between the English and
French and the withdrawal of foreign forces from Scotland and for the
renunciation of the use of English arms, thereby, by implication,
acknowledging Elizabeth's title to the English throne, were the
concessions granted by the representatives of Mary and Francis, King
of France to the Scottish subjects of the Queen of Scots at the same
time as the treaty was concluded. The concessions authorised a
Parliament to be held which met in August. By Article IX of the
Concessions it was concluded that "it shall be lawful for those to be
present at that meeting who are in use to be present". By implication
this ordinance rendered illegal the presence of many lesser Barons who
although entitled in strict law to attend Parliament were not so "in
use". This significant change in attendants has importance because
the Barons lent weight to the proposals which became enshrined in the

Acts of the Reformation Parliament. More noteworthy perhaps was the
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proscription upon the discussion of matters of Religion at this

Parliament.

"There have been presented articles concerning religion and certain
other points in which the Lords deputies would by no means meddle, as
being of such importance that they judged them proper to be remitted
to the King and Queen. Therefore the said nobles of Scotland have
engaged that in the ensuing Convention of Estates some persons of
qualitj shall be chosen for to repair to their majesties and
remonstrate to them the state of their affairs, particularly those

~

last mentioned"s.

It may be that the Commission referred to in this article, consisting
of the persons of quality finds expression in the Commission of 1560
of which Knox writes7, which consisted of John Winram, Sub prior of
Saint Andrews, Master John Spottiswoode, John Willock Superintendent
of Glasgow, John Douglas, Rector of Saint Andrews, Master John Row,

former Agent in Rome, Papal Nuncio, and John Knoxg.

It is certain that following upon this article when Parliament met
nearly one month after the granting of the Concession, the idea of a
Commission to examine the state of Religion in Scotland was fresh in

the minds of the members of the Three Estates.

It may be that the foundations of the "Good and Godly policy" of the
Kirk, laid in the Book of Reformation were built upon by this
Commission and thereby account for the interpolations which are to be
found in the First Book of Discipline and which are dated by Cameron,

in the autumn and early winter of 15609.
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The effect of the Concessions is that a Parliament was held in August
1560 without being summoned by the Queen and, that in express
contradiction to the Concessions not only discussed "Religion and
certain other points in which the Lord's Deputies would by no means
meddle", but passed the legislation abrogating Papal Authority,
forbidding Mass and accepting the reformed Confession of Faith1o.
These acts, not entirely surprisingly were never ratified by Queen

Mary and at least until 1567 were legally invalid11.

The immediate effects of the Act 1560

The immediate effects of the Act were far-reaching and substantial.
Those effects principally of a political and ecclesiastical nature are
well documented12. The strictly legal effects are less well recorded.
Inevitably the principal effect was that the authority of the Pope and
of the structures of the Canon Law were of no effect in Scotland. The
Jurisdiction and authority of the Pope were abolished in Scotland for
all time. Appeals and supplications on all matters could no longer be
heard at the Court of Rome, the Cancellaria, the Rota, or the
Penitentiaria. Also, no bishop or prelate was to hold any

jurisdiction by the Pope's authority.

However, as can be observed by an examination of the Act, there was no
dismantling of the Catholic Church's judicial system. Only the papal
jurisdiction and jurisdictioné and authority operated under papal
authority were affected by the Act. The Church judicial structure was
not directly affected by the abrogation of papal authority. However,
the political and ecclesiastical effects soon overcame this exemption

by omission and as the Reformation progressed the courts of the Church
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found it increasingly more difficult to work and the only course open
was that which led to the absorption into the Reformed system. There
are however some instances of the apparent survival of papal authority
and jurisdiction, e.g. in 1577 when John, Archbishop of Saint Andrews,
grants letters of dispensation to Robert Hamilton and Marjory
Wotherspoon, he is named Papal Legate. This could be of significance
as an indication of papal authority or could indicate merely, and
probably more likely the natural conservatism of the notary who drew
the letters of dispensation13.. Similar hints of such survivance are

indicated by Kirk1u.

The rejection of papal authority placed the Reformers in a crisis of
conscience and self doubt. This crisis was yet to be recognised and
indeed would only become purged by the intellectual development
contained in the Second Book of Discipline: the concept of the "two
kingdoms". The fejection of the (earthly) papal intermediary between
the people of God and their divine Lord laid the foundations for the

hoped for rejection of the (earthly) princely intermediary.

The first grouﬁd however where contest was found between the new
religion and the state was not unexpectedly to spring from the ruins
of the judicial system which, although not demolished by the Act of
1560, was dealt a death blow from/which it could not and did not

recover.

The Juristic Vacuum and the Jurisdictional Contest

There were many conflicting claimants who entered the lists for the

consistorial jurisdiction. Of these some were temporal in nature and
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others of the new spiritual order.

The New Ecclesiastical Courts

In tandem with the uneven development of the Reformed religion on an
organisational and administrative basis, the judicial development was
similarly piecemeal. Whilst the archbishop of Saint Andrews and the
bishops of Dunkeld and Dunblane were leaning towards the Reformers
they did not assent to the Confession of Faith. This reticence even
in sympathetic sees, explains the impromptu fashion in which the
essentially congregational church established Kirk Sessions, e.g. as
in Saint Andrews. From mid-May 1559, Saint Andrews had been held by
the 'insurgents', reinforced by the arrival there of the Protestant
Lords Argyle and James Stewart on 6th June. Knox proceeded with the
Reformation of the town, a great psychological victory as such,
striking at the heaft of the Superior Metropolitan's seat. The
Dominican and Franciscan monasteries were destroyed and the Kirk
Session of Saint Andrews was established, basking in the protected
medium of the newly reformed town. This gathering of the minister and
elders of the congregation at Saint Andrews almost immediately began
to adjudicate on various matters taking over effectively from the
ancient but now overcome Court of the O0fficial of Saint Andrews, and
his Commissaries. That this convocation of the minister and elders
considered itself as .a Court is clear from the Session Registers15.
It met in the Consistory House16 and appointed an Officer known as the
seribe of the Consistory Court, with whom notifications of banns were
to be lodged

17

Although the First Book of Discipline did not perhaps appear in its
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final form until January 1561 it is useful in displaying the ideas
which the Reformers had about the Kirk Session, its form and its
function. It should be remembered that it was merely a set of

recommendations made to the Lords and was never passed into Law.

The Kirk Session was constituted by the elders or seniors of the
Church, based upon a Swiss Calvinistic model. It was an attempt to
establish a Reformed consistory19. The office of an elder of the kirk
was generally to assist the "ministers in all publike affaires of the
Kirk". This direction was specified by including the determination
and judging causes, admonishing licentious livers and having respect
to the "manners and conversation" of all men within the charge of the
kirk19. There were other ecclesiastical officers canvassed as part of
the scheme of the reformed Church, e.g. Superintendents, Readers and

Deacons. The offices of Reader and Deacon had no essential juridical

functionzo.

The superintendent as an ecclesiastical office 1is one of exceeding
interest. Many have claimed that the superintendent is merely a bad
Latin translation of the Greek Episcopos, others that the difference
of approach to the office stated in the First Book of Discipline,
particularly the temporary nature of the office, denotes a specially

presbyterian stance.

In many respects the superintendent was a bishop in other guise; he
operated within a diocesan framework21 having jurisdiction over

ministerszz, kirks and the manners of the people as well as fulfilling

evangelical roles in preaching and visitation23. Due however to the

renunciation of the Apostolic succession, a rejection which was to
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cause grave doubts in the minds of many Scottish and English
Protestants as the number of episcopally ordained priests decreased
through natural wastage and which caused much theological and
philosophical discourse, the superintendent ceased to have powers of

ordination and confirmation.

It must also be stated that in being subject to the censure of the
ministers and elder's24 of his province, the superintendent showed that
the office owed much to the German Lutheran Churches and Lasco's
Church of the Foreigners in London25. As Dr Ian Cowan rightly points
out the question of the correlation of episcopacy with superintendence

"breaks down in terms of spiritual authority“zﬁ.

The Jurisdictional Contest:

The Jurisdiction of the Kirk Session and the Commissary Court

Apart from the general indication of the Session's jurisdiction given
in the First Book of Discipline27 there was no formal statement of the
jurisdiction and it must be said, for example, that the Kirk Session
of Saint Andrews, the first Session and the only one for which there
are near-complete early records, exercised the jurisdiction of the
Canonical Court as it were, by default. This unopposed assumption of
jurisdiction was easily achieved because the Catholic Church had not
been endowed with the jurisdiction to recognise cases by the Crown,
consequently the Crown could have no legal objection to the assumption
of a jurisdiction which was based upon ecclesiastical loyalty in times
of ecclesiastical power or upon the convenience of parties in terms of

ecclesiastical weakness.
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Meetings of the Kirk Session of Saint Andrews or of any other
congregation did not require, until the Black Acts, any royal licence.
Indeed there is some slight evidence for suggesting that at least
originally, royal policy was to allow the Kirk Sessions to meet and to

use this ecclesiastical forum for the local administration of justice.

The case of Alexander Lothrisk28 who resided in Kirkecaldy and was

deserted by his wife who committed adultery is instructive. He sought
divorce from his wife for this alleged cause. The minister and elders
refused to take the cause without the orders of the Kirk Session of
Saint Andrews. Lothrisk then proceeded to petition the Lords of
Secret Council to order the Saint Andrews Kirk Session and to require
the minister and elders to proceed and do justice in the cause. The
citatio to the minister and elders of Kirkcaldy narrated the request
by the Privy Council and stated that the Saint Andrews Kirk Session
could not "proceed to any Jjudicial act in this ... cause without true
cognition". The Session of Kirkcaldy was ordained to summon
Loﬁhrisk's wife to appear in the consistory House of the 'Paroche Kirk

of Saint Andrews'.

This co-operation between the secular Privy Council and the Kirk
Session exhibits the pragmatism of the temporal authorities. In other
parts of the country where the secular arm was not perhaps SO weak,
the Kirk Session seemed also to operate the consistorial jurisdiction,
e.g. in Edinburgh the Kirk Session pronounced a divorce simpliciter

between James Hamilton of Kincavil and Isabel Simpsonzg. In the years

preceding the promulgation of the Second Book of Discipline in 1578 as
a statement of the policy of the Kirk, the Crown's opinion vacillated

between approval of the Kirk Session and condemnation and revocation
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of Sessional decrees and judgement3o.

The decreet rendered by the Kirk Session in the above case of Hamilton
-v- Simpson was revoked by the Commissaries in 1564. The General
Assembly was determined to clarify this vacillatory and confusing
state of affairs and in 1562 ordered that supplication be made to the
"Secreit Counsal"™ to give up universally the judgement of divorce to
the Kirk and their sessions or "els to establish men of good lives,
knowledge and judgement to take the order thereof". This supplication
will be examined 1later in connection with the Commissary Court.
Suffice to say that the confusion was not ended thereby and the

question of jurisdiction remained vexed and troublesome.

In 1560 the Court of Session, then, of course, still staffed to the
extent of one half by clerics and with Henry Sinclair, Bishop of Ross
as Lord President exercised a jurisdiction which ﬁiddell31 attributes
to the nobile officium, in a matter of adultery. The case from which

this jurisdiction was exercised was Chalmers -v- Lumsden (1560) which

Balfour quotes as authority for the proposition that the Lords of

32
Counsel have power to cognosce and decide on spiritual causes if the
'consistorie or ecclesiastical jurisdiction ceises or be stopt be

civil wars or utherwayis'.

However it is submitted that this is not an exhibition of the Nobile
Officium. There may have been 'na Consistories instant' and the
spiritual jurisdiction may have been ineffective, but one must
remember the Kirk Session of Edinburgh was hearing consistorial cases
as was the Kirk Session of Saint Andrews, and if any doubt remained a

commission could be sought from the Privy Council to order the Session

66



to cognosce. It is contended that this was an attempt by the secular
jurisdiction to impugn the growing reformed judicial establishment and

gain control of a very important ecclesiastical funection.

The Kirk Session continued to develop and re-emerge in the description
of the 'particular' eldership contained in the Second Book of

Discipline in 1578 as part of the perfect policy of the Kirk, albeit

33
more as a begrudged survivance than as a sanctioned and fostered

organisation.

- In the intervening period between 1562 and 1578 much happened which
effectively deprived the ecclesiastical power of its privative

Jurisdiction in consistorial matters.

As has already been noted the General Assembly in 156234 suggested a
supplication to the Privy Council to either give up the divorce
jurisdiction or to appoint men of good lives, knowledge and judgement
to take up the jurisdiction, providing that the Privy Coupcil made
provision for the punishment of the wrong-doer. This suggestion was
taken up by those making a supplication to the Queen and the Privy
Council on behalf of the General Assembly but in some different terms;
"That Judges be appointed to hear causes of divorcement for the Kirk
can no 1longer sustain that burden"36, The real problem however

related to the enforcement of decrees.

A supplication of this nature struck a chord in the ears of the Privy
Council. It. was well aware of the pleadings of litigants such as
Chalmers and the action of the General Assembly in appraising an

ordinance that "no minister or other officer of the Kirk is to
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cognosce or decide in Divorce except the Superintendents36 and their
special commissioners and between special persons37" would perhaps put
fear in the minds of the Privy Council that the Church was once again

asserting a jurisdiction which the State could not politically admit.

The Privy Council was also quite aware that' such supplications
exhibited weakness on the part of the Assembly which situation was to
be contrasted with times of relative ecclesiastical strength, e.g. in
1570 when the Assembly once again sought the jurisdiction in

matrimony38.

When the nineteen year o0ld Queen Mary arrived from Frénce and made
landfall at Scotland on 19th August, 1561, her position was seen to be
one of the utmost delicacy. This is all that could be ekpected of the
position of a Catholic Queen in a country which had rejected the

authority of the Pope.

The early years of her reign were dominated by two conflicts.
Internally that between the Monarchy and the Church, and externally,
that between Scotland and her allies and England. These two éonflicts
were aspects of essentially the same problem, that of §overeignty.
She was fortunate in her two principal advisers at that time.
Maitland of Lethington served her exceptionally in foreign affairs,
whilst at home, James Stewart (later Earl of Moray) dealt with the

problem of Huntly (1562)39.

Campaigns like those against Huntly and the diplomatic discussions
with Knox which resulted in the prosecution of Archbishop Hamilton of

Saint Andrews and some forty-seven other clerics for saying Mass
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caused the stability required for a Convention of Parliament to be
called and enabled the Queen to call a Parliament and obtain from it

whatever she desired.

This equivocal policy was enforced by a confusion of conflicting
signals which Mary sent the Reformers; upon her return to Scotland
Mary issued a proclamation to her lieges that they "containe
themselves in quietnes, keap peax and civile societie" and further
that none of her subjects make any alteration or innovation of the
state of religion or attempt anything against the form which she found

existing upon her aprivaluo.

The confusion was not, in a sense iﬁadvertent, as perhaps some) 4 would
suggest in alluding to the non-papal Catholicism of Lorraine and the
inauspicious match with Bothwell. Instead one could contend that it
was deliberate Marian policy designed to lead the Reformers astray, to
allay the fears of the powerful parties, including the secular Lords

and Elizabeth and to ensure the retention of the Crown for the Queen

on her own terms.

One can perceive a particular expression of this policy and an event
of great juridical importance in the creation of the Commissary Court
in 1564, On 28th December, 1563 the Privy Council professed some
concern about the long delay in obtaining Jjustice and how litigants
were frustrated in obtaining relief for their causes and therefore Her
Majesty with the advice of the Council, "thought good" that a
jurisdiction be "erecit in sindrie pairts of this realme" in order to
adjudicate on Consistorial Causes, and particular in those which

Prelates had decided 'of befoir'.
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To this end a Commission consisting of Henry Sinclair, Bishop of Ross,
Lord President of the Court of Session, Richard Maitland of
Lethington, William Maitland, Maitland of Lethington's son, Secretary
of the Privy Council and the Queen's diplomat, James McGill of Nether
Rankelaur the Clerk of Register, Sir John Bellenden the Lord Justice
Clerk, Lord Auchnoull and Sir John Spens the Queen's advocate was
established to 'sit down and devise' an order for the Commissary Court
and that the conclusions are to be put into articles (bills) which

were to be subscribed by the Queenuz.

The Commission duly reported to the Privy Council and on the 8th
February, 1563 the following Charter of Constitution was issued from

the Privy Council:-~

Maria, Dei Gratia Regina Scotorum, omnibus probis hominibus suis, ad
quos praesentes literae pervenerint salutem. Noveritis, quod uti
palam constat ob cessationem seu absentiam ecclesiasticae
jurisdictionis Officialium et Commissariorum intra hoc nostrum regnum
omnes actiones et causae consistoriales cognoscendi et in consistoriis
decidendi antea in usu fuerant per longam justitiae dilationem sic
dampnificatae extiterunt magna una pars nostrorum subditorum, quod
ipsi qui dictas actiones occurrentes habent mentisque existunt
promptitudinem atque ad prosequendum habens multimode per carentiam
ordinis eiusdem postpositi existunt. Et nos ingens gravamen aut
populi nostri laesionem per huiusmodi recepimus ac in dies recipimus
volentes eos inde relevare, nec non per provisionis viam in huiusmodi
locum vulgo Rowme bonum quendam ordinem stabilire sic quod justitiam
illis exacte rationabiliter et cum omni diligentia in posterum

ministrari seu fieri poterit: Quocirca cum avisamento Dominorum
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nostri secreti consilii, fecimus, constituimus et ordinavimus ac
facimus, constituimus et ordinamus per praesentes dilectos nostros
consiliarum consisum et clericos Magistros Jacobum Balfour, Rectorem

de Flisk, Edwardum Henryson in juribus seu legibus Doctorem, Clementem
Litill, Advocatum, et Robertum Maitland ac quomque eorum conjunctim et
divisim in modo sequenti nostros Commissarios Edinburghi in hac parte.
Dando, concedendo et committendo illis, illorumque cuique conjunctim
et divisim nostram plenam potestatem ac mandatum speciale intra burgum
nostrum de Edinburgh in quacunque conveniente parte ejusdem sedendi et
ullo diei tempore prout illis placuerit, coram eis omnes nostros
ligeos infra bondas, vicecomitatuum nostrorum de Edinburgh prinecipali,
et intra constabulariam de Haddington, Peblis, Linlithgow' et
vicecomitatus nostri de Striveling, a Striveling orientaliter, in
eisdem villanus et parochiam de Striveling comprehendendo atque omnes
actiones concernentes decimas testata bona, injurias curatorum
donationem, acto nostri parliamenti conformiter discutiendi,
decernendi, et decidendi: nec non omnes alias actiones et causas
intentatas seu intendandas coram illis per ullas personas intra bondas
praedictas residentes aut contra ipsas per quascumque alias quae in
consistorio perprius judicari et decidi solent. Una cum omnibus
causis et actionibus beneficialibus, matrimonialibus, divortii et
bastardiae, intentatis sive intentandis per quascumque personam seu
personas infra ullas huius nostri regni'partes vel loca commorantes
aut materias matrimoniales inter partes procul residentes, quae ob
paupertatem, longum placitum seu Jjustitiam prosequi minime valent,
qualificaéis persoﬁis in patria, vel locis proximioribus loecis quibus
ipsii commorantur sive resident committendi pro quibus in causa illa
respondere tenebuntur. Omnibus quoque appellationibus interpositis

seu dependentibus ab ullo alio Commissario, seu Commissariis, quoquore
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alio judice ecclesiastico hoc nostrum infra regnum retroactis
temporibus; appellationes sive reductiones interponendas postea ab
alio quocunque Commissario infra hoc nostrum regnum; Cum potestate
praenominatus Magistris Jacobo, Edwardo. Clementi et Roberto ac
ipsorum ulli conjunctim et divisim omnes alios judices incompetentes
in illis causis seu casibus infra hoc nostrum regnum inhibendi ad
procedeﬁdum in causis dictorum Commissariorum nostrorum jurisdictioni
pertinentibus sive spectantibus; cum certificatione iis si in hoc
succubuerint aut desecerint, sive processerint, quod cunque illis
agere contigerit depost in se nullum nulliusque effectus declarabitur,
cum omnibus quae desuper sequentur, ipsique pro eorum inobedientia
punientur Omnimodos contractus obligationes a aliave scripta per
partes vel notarios ad ipsorum mandata subscripta proportantes sive
gerentes quod ipsae partes eosdem in dictorum Commissariorum libris
registrari contentae sunt, cum literis ad eorum nostrum positionis seu
nomationis desuper donandis, recipiendi atque in eorum 1libris
supradictis registrari causandi; Praecepta pro testium summonitione
ad comparendum fidele testimonium perhibere in omnibus causis motis
movendisve coram illis. Sub similibus pecuniariis poenis ac si
praelibatis nostris Commissariis secundum qualitatem causae expediens
visum fuerit dirigendi; et si testes summoniti existentes minime
comparuerint, eorum Officiarios namare, et dictos poenas
instructionibus sibi desuper exhibitis applicandas fore causandi;
Omnia ‘deforciamenta per quascunque personam sSeu personas super eorum
Officiariis praescriptis commissa vocandi discutiendi ac coram illis
decernedi, quorum poenae adeo graves erunt ac si noster officiarius
armorum in executione nostrarum literarum deforciatus extitisset; ex
eo quod eorum Officiarii executores nostrae justitiae et respectu in

hoc nostri Officiarii existunt; Testamenta quarumcumque personae vel
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personarum infra bondas suae particularis jurisdictionis supfadictas,
cuius valoris et quantitatis cuiuscunque sint; Nec non omnia alia
testamenta quarumcumque personarum infra ullam aliam partem huius
nostri regni residentium aut commorantium, quorum pars defuncti summam
quinquaginta 1librarum excedet confirmandi praefata testamenta in
libris ipsorum Commissariorum registrari causandi; dativas si opus
fuerit, in forma juris sub cautione dandi sive deliberandi Qui quidem
processus ac quaecumque dicti Commissarii ullive ipsorum conjunctim
aut divisim aut eorum Officiarii in actionibus et causis suprascriptis
illorum nominibus agere seu perficere contigerint, cum omnibus
incidentibus emergentibus, annexis, connexis et dependentis desuper
adeo valide, legitime tantique grandis valoris, fortitudinis et
effectus, veluti ullus processus seu sententiae, quae per quemcunque
judicem aut Jjudices consistoriales deductae, vel datae intra hoc
nostrum regnum, quocumque elapso tempore fuerunt; Acta, decreta et
sententias pronunciandi: Procuratores coram illis, pro prosecutione
defensioneque dictarum actionum admittendi; Ordinarios officiarios
pro executione suarum directionum faciendi creandi et ordinandi; pro
quibus respondere tenebuntur et generaliter omnia alia et singula
faciendi exercendi et utendi quae in similibus officiis de jure seu
consuentudine sunt aut ullo elapso tempore dignoscuntur pertinere;
Ratum et gratum habentes et habituare totum et quicquid praenominati
nostri Commissarii, aut eorum quiccumque suive officiarii et ministri
im praemissis rite duxerit seu duxerint faciendum. Ac volumus quod
praesens nostra commissio Jjurisdictioni collegii nostri justitiae
Vicecomitum, Senescallorum, Balivorum regalium regalitatum Comittgm,
Dominorum, Baronum, et Liberetenentium, Praepositorum ac Balivorum seu
ullius alius temporalis judicis‘cuiuscumque infra hoc nostrum regnum,

in causis eorum jurisdictioni pertinentibus nequaquam praejudicabit
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neque derogationem faciet Quare, universis et singulis quorum
interest, vel interesse poterit, stricte precipimus et mandamué
quatenus supra specificatis nostris Commissarius aut eorum cuilibet
conjunctim et divisim suisque officariis et ministriis in omnibus et
singulis praemissa concernentibus prompte respondent pareant et
intendant, sub omni poena quae competere poterit in hac parte;
Praesentibus, nostris bona voluntate et beneplacito, ac quo usque
ulterior ordo in praemissis capiatur duraturis. Datum sub testimonio
nostri magni sigilli apud Edinburgh octavo die mensis Februari, anno
Domini Millesimo quingentesimo sextagesimo tertio et regni nostri

vicesimo secundo. Per signaturam manu S.D.N.R. subscript43.

Mary, by the Grace of God, Queen of Scotland to all her subjects to

whom these presents may come, greeting.

You are aware that because it publicly appears by the delayings and
absence of the ecclesiastical jurisdiction of the Officials and
Commissaries in this our realm where once all consistorial actions and
causes were cognosced and decided in consistory, those who seek
justice and relief experience delay. A great number of our subjects
have no decisions because they had the same said actions current then
and they exist now in deception only and that in any case without a
proper order for consideration there are many actions stored up. And
| we, comprehending the extreme gravity and injury to our people which

we receive hereby, wish to unveil the following scheme to them.
Not by provisions of going to the plaoe called in the vulgar Rowme but
rather to establish good order here, just because justice must be got

for them so it can be got and administered reasonably and with all

T4



diligence in the future. Therefore with the advices of the Lords of
our Secret (Privy) Council, we make,lconstitute and ordain and have
made, constituted and ordained by these presents our chosen
conciliares and clerks, Master James Balfour, Rector of Flisk, Edward
Henryson, Doctor of both Laws, Clement Litill, Advocate‘and Robert
Maitland, who are now, whether sitting together or separately in the

following way, our Commissaries of Edinburgh in that part.

We give, concede and commit to them either sitting together or
separately our whole power and special mandaté to sit in our burgh of
Edinburgh or wherever it pleases them and at whatever time of the day
pleases them. All our liegies within the boundaries of our Sheriffdom
of Edinburgh in prinecipal and also in the Constabulary of Haddington,
Peebles, Linlithgow and our Sheriffdom of Stirling and to the east of
Stirling and the town and parish thereeof can bring their cases before
them and in particular to decide, decern and judge in conformity with
our Acﬁs of Parliament all actions concerning tithes, bequeathed
goods, delict and the gift of curators, but not all other actions and
causes of the kind intended or to be intended, which ought to be
decided and adjudicated in consistory before them by persons residing
within the said boundaries, or against them wherever else. Including
however one and all causes and actions relating to benefice,
matrimony, divorce and illegitimacy intended or so to be, by
whomsoever person or persons staying in any part or place within our
realm. Whether by poverty, as accords ancient opinion or to pursue
the smallest justice the qualification of the persons joining issue is
that they reside or have stayed in the country or in a place very
close to the place where the person to be pursued stays. For which

they are held to answer in those causes. Also all appeals placed or
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pending from any other commissary court or courts or from whatever
other ecclesiastical jurisdiction in our realm invented through time.
Appeals or even reductions can be interponed after decrees from any

other Commissary in this our realm.

With power to the aforementioned Masters James, Edward, Clement, and
Robert and any quorum of them sitting together or singly, to inhibit

all other judges incompetent in these causes within our realm from

proceeding in the said causes pertaining specially to our said
Commissary. If others try to deceive or revolt or continue judging or
permit causes they can under a certificate from the Commissary be
declared of null effect and to be null in se. And on everything
following on the above the Commissary can have them punished for
disobedience. If parties wish they can register in the Books of the
Commissariat all kinds of contracts, obligations, acts, writs of
parties and notarial mandates, whether subscribed in part or totally.
When they receive letters giving them our positiones and judgements

they are to cause these to be registered in aforesaid books.

To prohibit in all causes the taking of witnesses before the summoning
to compear with faithful evidence, with power to our said Commissaries
to cause the witnesses to come before them under a penalty of a fine
which shall vary with the expense and nature of the cause. And if the
witnesses who are summoned are still alive and do not compear they are
to name officers and the said instructions shown within are to be
caused to be applied. For all deforcements by whomsoever person or
persons on the above written officers, sent out on court business, the
doer is to be called, judged and decerned and the punishments for

which deforcements are to be grave and especially if our officers are
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deforced in the execution of our letters and that because the officers
are executors of our Jjustice and for that purpose they are our

officers.

And the testaments of whomsoever person or persons within the
boundaries of the above written jurisdiction are within the
Jurisdiction of the Court of whatsoever value or quantity. But they
are nqt to confirm any other testaments of whomsoever persons living
or dead in any other part of our realm of which the dead's part does
not exceed fifty pounds. The said testaments are to be caused to be
registered in the Books of the Commissaries. You are to give, if the
work requires it, judgement in the form of law under caution. With
which process and with all incidents, emerging matters collaborations
and connected matters and items dependent thereon of equal validity
and the legitimacy of such value, worth)and effect whomsoever of the
Commissaries any of them together or separately or their officers
acting in their name can in the actions written above, concern
themselves and any execution or dealing therewith. They are to
Eonfirm the testaments of whomsoever person or persons within the
boundaries of the above written jurisdictions of whatsoever value or
quantit&‘ but not any other wills of whatsoever person or persons
residing or dying together in any other part of the realm unless the
dead's part exceeds fifty pounds. The said wills are to be caused to
be registered in the Books of the Commissaries. You are to give
judgement or deliberate if the case requires it in the form of Law
under caution. Which process with all incidents, emerging matters,
collaborations and connected matters and items dependent thereon of
equal validity and legitimacy of such value, worth and effect can be

intromitted with by the Commissaries either together or separately or
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by an official acting in their name who can concern themselves with
the execution and dealing of the process and this applies, if they
wish, to any process or sentence given by any Jjudge or judges in
consistory and dated in our realm no matter what time has elapsed.
They can pronounce acta, decreets and sententiae. They can édmit
procurators before them for the prosecution or defence of such
actions. They can ordain, create and make Ordinary Officials for the
execution of their directions for which they are held to answer and
ggnerally the& can do all other and singular deeds, exercises and uses

which are in use by custom in such offices, they will distinguish what

pertains to them in the lapse of time.

It is agreeable and pleasing that those having or about to have

actions should lead them before the above named Commissaries or some

of them or before their officers or ministers and we wish that our
College of Justice, our Sheriffs, Seneschals, Bailies of Baronies of
Regality, Lords, Barons, freeholders, Provosts and Bailies and any
other temporal jurisdiction within our realm will do nothing to
derogate from or prejudice the causes pertaining to the jurisdiction
of this our present Commission of jurisdiction. Whereby we strictly
urge and ordain to all and sundry persons whose interest or potential
interest they are bringing forth or intend, to send the matter in hand
before our said Commissaries, either together or separately or to
their officers or ministers who will answer swiftly that which

concerns them and this under all punishments which can be used in this

realm.

Let these presents sustain at our good wishes and pleasure no matter

to whichever remote part of our realm they are taken.
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Given under the witness of our Great Seal at Edinburgh on the Eighth
day of February in the year of our Lord 1563 and the 22nd year of our
reign.

Signed by Her Majesty

One can raise many observations upon examination of the Charter.
Firstly, it was a Royal Charter issued by the Queen in her Privy
Council. It was not ratified by Parliament. Parliament did not make
objection to the constitution of the Court, doubtless due to the
influence which at that time Mary exercised over the Three Estates.
Ratification came with a formal recognition of the jurisdiction and
privileges of the Commissaries in 1592&4' The ratification noticed
that the "jurisdiction ecclesiastical belonging to the offieials of

auld is and was devolvit in the Commissaries chosen and nominate".

There was great emphasis on the continuity of the jurisdiction and yet
from the charter of constitution it is clear that the older courts had
effectively ceased to function. Nevertheless, and it is in this that
the tone of the constitution of the Court is set, notwithstanding that
the old order was alluded to and the Officials and Commissaries'
courts énd their customary powers mentioned, the possibility of
referral to Rome was totally barred. There was also no doubt as to
the origin of the Court. The Queen established the Commissary Court
to provide for good order in consistorial and other matters and was
supported in this seemingly laudable venture by the Privy Council.
Possibly the Court was constituted as a temporary expedient to clear
the many actions then pending. There are indications that this may
have been one of the reasons which featured in the Privy Council's

deliberation. It may however be that the constitution was merely an
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expedient, the Court was sustained at Her Majesty's good wishes and
pleasure it was not declared to be a permanent and irrevocable
establishment; accordingly the maxim "unum quodque eodem modo
dissolvitur quo colligatur" applied and the Queen could have, should
she have seen fit, abolished the court by a preroé;tive act. ihe
temporary nature of the Court was expressed by the Lord Morton in 1575
when he attempted to revise the legal system in order to provide for
the better disposal of cases. In his argument he stated with, as has
been seen, some justification "The Commissarys constituted by the
Queen for the decision of beneficiall and matrimoniall causis ...

quhill a mair perfyct order micht be provided for and establishit"us.

It can also be remarked that the Ratification of 1592 states that by
virtue of the Royal constitution, the Commissaries of Edinburgh and
their predecessors with the other inferior Commissaries within the
Kingdom have been in use and possession of the jurisdiction in
spiritual causes, "and has faithfully and diligentlie dischargit thair
dewties in the administration of justice to the liegies; Thairfor hié
Hienes and estaites ... ratifyes and appreives the said institution of
the said Commissaries"us. One could construe that from terms of this
ratification the Commissaries had in effect been on trial themselves
and that the court would .only attain permanent establishment( upon
proving itself as a reliable and acceptable provider of justice. The
appointment of the Commissaries is also noteworthy, as it represents a
facet of Marian policy which was to enable the establishment of a
jurisdiction which would have power to render "all other judges
incompetent in the said causes pertaining to our said Commissary".
There‘was, as has already been noted, only one jurisdiction to which

this clause could have any applicability that of the Kirk Session.
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The new court struck directly at the juristic pretensions of the new
Church. The polity of the Reformed Church was so far undefined and
the Kirk Session was as yet without formal ecclesiastical
establishmentu7. These legalistic matters are important when taken in
conjunction'with the inferred circumstance from the rapidity of the
reappearance .of parishioners before the Session that indicates a
certain contempt for 1its decreets. Perhaps Marian policy-makers
perceived constitutional weakness combined with parochial apathy as
providing the ebb point in the reforming juristic tide to which the
Commissary Court could act as a dam. Undoubtedly if the other
political and religious devices of Mary had been successful the
Commissary Court would havé featured largely in the pro-monarchical
victory, as it was, instead of being the death knell of the
ecclesiastical courts it was (and one hesitates to use the word)
merely a decisive move which divested the Church of the greater part
of her naturally assumed jurisdiction and brought into secular control
those matters which affected the majority of the Queen's subjects,
matrimony, divorce, illegitimacy and the confirmation of testaments.
Had secular control not been imposed at this time the Private law of
Scotland would have developed along ways very much different from that
which it did. One\oan only view the Commissary Court as a politiecal
establishment for the secular party not as such for the Catholic
party. Whilst the Commission which established the order of the
Commissary Court contained high ranking Catholics, e.g. Henry
Sinclair, and whilst the Commissaries appointed were at least split in
half between supporters of the new order and the old it is certain
that politically speaking the broad spectrum of the middle way of
Lethington had emerged as the overall tone of the Commissary Court.

Certainly if the Court was designed to assert Royal influence and
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dominance the composition was correct. James Balf'our*u‘8 who had been
Official of Lothian from 1554 until 1560 was coming to his ascendancy
under Mary. In 1561 he replaced the Abbot of Dunfermline as a
Spiritual Lord of the Court of Session, he sat on the Privy Council in

that yearug and became a more frequent member of that body when, as

50

McNeil notices it was a 'very catholic council'51.
He was to become one of Mary's most trusted Statesmen. However in
later betraying her trust he showed that with Machiavelli he
recognised political expedient more than perhaps any other of his
generation; a generation which was not without its treason, plotting
and falsehood. It is clear that for as long as he wasvtrusted by Mary
he fulfilled many functions and was of some use to her. He resigned
from office as Commissary in 1565, demitting office in favour of
Maister Alexander Sym52. In 1566 he took the office of Clerk

Registrar from James MeGill of Nether Rankelaur, who had sat on the

53
Committee which formed the Commissary Court. In 1567 he returned this
Office to McGill and in exchange obtained the Lord Presidency of the
Court of Session from Lord Provand which office he held till at least
1571SH when the Lord Provand returned to the College of Justice55.
Obviously an able lawyer, his services were great to his Queen.
However, it is also plain from the career of this 'manifest
blasphemer' that he viewed his own profit above any cause. It is
important that from the period in which he was Cbmmissary his support
for Mary and indeed later for the Marian party was great and he would
have been a man upon whom the Queen could rely in her efforts to
control the Country and Church. Certainly with men like Balfour with

her Mary could perhaps have been confident enough to form a vision of

the day when Catholicism would once again be the religion of the Scots
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and when Scotland would return to the fold of Rome.

Edward Henryson was a well known figure in the legal establishment of
Scotland during the 16th Century. He was appointed lawyer for the
poor in 1556 for a period of three years. His tenure of this office
was later extended by a further three yearsge. He obtained his
doctorate some time between 1556 and 1564 from the University of
Bourges in France. His degree was significantly a doctorate utriusque
juris, of both Canon and Civil Laws. He was almost certainly teaching
in Edinburgh around 1556 in Law and Greek57. He was noted as 'unus
Commissariorum' when witnessing a Disposition and Charter confirming
William Maitland and his wife to land near Stevenson58. In 1569 he is
also noted as jurisconsult, showing that whilst Commissary he had not
given up his private legal practice in Edinburghsg.
Clement Litill was an advocate of some renown. He was educated at
Louvain and Saint Andrews. His first important brief was the
representation of Thomas Kennedy of Barganny before the Privy Council
in 1561 regarding the holding of a French ship60. Litill is the
enigma among the Commissaries. He alone stands out as having strong
links with the Reformed Church. He may have owed his position to his
close connection with Henry Sinclair, Bishop of Ross. He was also a
very able lawyer and these factors together with a desire to appease
the Reformed party may have prompted the confirmation of his
appointment as Commissary. In July 1563 he was listed amongst those
commissioned by the General Assembly of the Reformed Church to take
cognition in an appeal by Magnus Halero and Margaret Sinclair from a
decreet of the bishop of Orkney in a divorce action. This commission

included the superintendent of Lothian, James McGill, the Clerk
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Register and Sir John Spens the Queen's Advocate61.

Later that year he was appointed by Edinburgh Town Council to plead
their cause before the General Counsale (Assembly) of the Kirk held in
Edinburgh. This appointment was renewed in 156862. In 1572 he was
appointed as a member of the Committee of the General Assembly to
reason the divorce of Lord Argyle from his wife. The results of this
Committee were never made public due to the Earl's pre-emptive move in
Parliament which resulted in the Act 1573, permitting divorce for
desertion63.
In 1576 in his capacity as Procurator for the Kirk, an office which he
held in conjunction with Alexander Sym the future Lord President -of
the Court of Session, he was a member of the Lothian sub-committee of
the Commission for the making of the overture of the "policie and
jurisdiction" of the Kirk64. He was also appointed to the Glamis
Committee of October 1576 charged with reviewing the draft articles of
the earlier commission65. In 1576, like Henryson, evidence of his
private practice comes to light as he was designed as advocate when he
purchased land at Over-Libertoun in Edinburgh66. In that year he also
bequeathed his 1library to the University of Edinburgh, an important

gift to the nascent college67.

Of Robert Maitland, less 1is known. He was probably related to the
Maitland of Lethington and could have been Dean of Aberdeen68. He was
" ordained to produce his seal with the other Commissaries in 156869.
In the Letter of Commission in 1563 he alQng with Henryson and Litill

is paid 300 marks. Balfour, some would say characteristically,

obtained 400 marks for his services70-
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The complexion of the Commissary Court then made it an instrument for
Marian policy. Balfour, at this time, was a staunch supporter of
Mary, Henryson was also bound in many respects to the Monarchy.
Maitland whilst perhaps not so 'catholie' in outlook was at least in
accord with ﬁhe middle way of his relative Lethington's policy.
Litill alone was connected with the Kirk but even this conformed to
the middle way policy and would indicate an appeasement of ‘the
Reformed party. Substantially the Court fulfilled its political
function well. It removed the cognition of an important jurisdiction
from the Kirk Session and also through the canonical training and
inclination of its judges applied Roman-Civil-Canoniéal law and not
the scriptural fundamentalist code of the Church as sketched in the

First Book of Discipline.

The Court sat in Edinburgh apart from a brief period when it sat at
Leith, during the plague71. In terms of area the sheriffdom of
Edinburgh, Haddington, Peebles, Linlithgow and/ the sheriffdom of
Stirling were within the Jjurisdiction of the Court. The remaining

areas of the realm were serviced by inferior commissaries.

In terms of the subject matter of the jurisdiction, the 1local
jurisdiction pertained to tithes, bequeathed goods and matters arising
ex delicto. The universal and exclusive jurisdiction extended to
questions of benefice, matrimony divorce and illegitimacy and
confirmation of testaments. Occasionally the local Commissary Court
would receive a commission to adjudicate in a matter usually within
the Edinburgh Commissary's exclusive competence, e.g. On 29 February
1582 Mr James Pont Commissar of Stirling is recorded as having had

jurisdiction conferred on him to grant a divorce in the case of Andro
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Wilson v. Jonet drystesone Indeed these delimitations portray the

72°
Commissary Court as successor in toto to the Jjurisdiction of the
Officials and Commissary courts of the old order. The appellate
jurisdiction enabled the Edinburgh Commissaries to reduce the decreets
of the other Cémmissary or any other ecclesiastical jurisdiction73.
Stair notices the superiority which the Commissaries of Edinburgh had
over the inferiﬁr commissaries7u. Perhaps however even more important
than the right to reduce decreets of other courts, the Court was given
the power to inhibit "all other judges ..; without our realm ffom
proceeding in the said cau<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>