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Abstract

This thesis is essentially an examination of the
huddd, punishments divinely decreed for specific offences
. .
which involve a right both of God and of Man. It sets

out from a practical hand-book, Basha’ir al-futihat wa-al-

Sutdd fi Ahkamal-ta zTrat wa-al-hudiid, by Yahya b. AbI al-

Barakat al-N3li al-Tlimsani al-Ghamm3rI, written for a
Moroccan ruler of the 8/14 century, an edition of which
forms the first section, followed by a resume of the

contents.

- Even in a text dealing with a single school of
Islamic law,'the MalikI madhdhab, it is remarkable how
many different opinicons are given as to what the law
actually is. This emerges even more strikingly in the
most extensive section of the thesis, in which the atti-
tudes of the various madhahib to the budﬁd are compared.

The huddd, together with the allied, but formally sepa-

rate, matters of killing and wounding, which are often
treated in conjunction with them, may be regarded as

the core of the SharTI€, or at any rate of that part

of it that deals with roughly what we should consider

the criminal law; it is surprising, therefore, that,

in spite of the fundamental measure of consensus, there
should still be the degree of dispute that is evident,
not only between the madh3dhib but also between individual
fugaha ? of the same madhhab, as to what the divine pres-
criptions concerning these offences and their punishments
are, and, in some cases, as to which offences are cocvered
by the huddd. In particular, there seems, in some

quarters, to be a certain confusion between hudud and

qisds, presumably because both are of divine origin.

All in all, one is struck not only by the pains
taken in the Sharl®a to ensure that no injustice is
perpetrated, but alsc by the degree of uncertainty that
appears to obtain in what is often thought of as being

a code of great rigidity and severity.



Notes on the edition

In a number of instances, MS J is difficult to read,
notably on the top line of the text, which is often virtually
obliterated. In these instances, the reading of MS ( has
been adopted without this being indicated in the apparatus,
provided that there is nc reason to suppose that ) 's
reading differed from this._

Orthographical peculiarities in the MSS have been
'normalised' in the edition; +this course has been adopted
for the purpose of making the text more accessible, and has
been thought to be justified by the fact that the MSS différ
between themselves in their peculiarities and are internally
inconsistent in this respect. The peculiarities referred
to are those that are frequent in MSS of all periods and

provenances, e.g. alif tawila for alif magqsura, ya for D s

dhal for dal and vice versa.

Chapter 10 has fallen out of MS ) , except for two lines
~on p.123 (the pagination postdates this loss); this chapter
has been copied, in very small handwriting in the margin of
p-122, but this addition is virtually illegible. It has
therefore been necessafy‘to rely for this chapter on the
unclear and unreliable text of MS( . In a number of instances
it has been necessary to indicate that a reading is unclear,
and for this purpose the symbol :=: has beeﬁ used in the
apparatus.

Other symbals employed are as follows:

- = missing in MS.
+ = added in MS.
(T) = in margin

X = repeated in MS.



(=)...+ = added and then deleted in MS.
£ > = added by editor

() = ought probably to be deleted.

= conjecture
Sigla:

- = Rabat 1.

=  Meknes.

e

Rabat 2.

(see description of MSS, below p.7% )



Arabic Text

Introduction
Chapter 1:

Chapter 2:

Chapter 3:

Basha

’ir al-futhat wa-al-su”ud

fi Agkgm al-tazirat wa-al-Hudud

. o

Abu Zakariyya Yahya
Ibn Abi al-Barakat

PART I

PART II

Paraphrase of the Arabic Text

The Manuscripts of Basha ir
al—futﬁEEt wa-al-Su®tad fT Abicam
al-Ta® zirat wa-al-Hudud )

1. The description of the copies
used

2. The author: Yahya b. Abi

a

l1-Barakat

I. The Evolution of the .Admin-

i

1.

2

stration of Justice in Islam

Justice as practised by the
Arabs during the Jahiliyya

. Judgement in Islam

IT. The Development of Islamic

figh

1. AbG Hanifa

2. Malik

3. Al-Shafi“i ..

4. Ibn Hanbal

5. The Whhabi Movement

6. The Extinct Sunni Schoolg

The Shi‘a ..

Page .

78

82

87

88

91

106
106
107

111



Chapter 4:

Chapter 5:

Chapter 6:

Bibliography

The Hudud

I. al-Zina
IT. al-Qadhf
III. al-Ridda
Iv. al-Har3aba
V. al-Sariqga
VI; al-Baghy
VIT.

al-Shurb

Killing and Wounding

al-Tazirat

Page
131
135
164
166
168
174
197
200

228

239

252

L



EDITION OF THE ARABIC TEXT

~—



AT sase Lo ol alll o PG U VTRV

okl 25 5 ol e J59 L

Lednn ol 2Ll Ul gos gl 9 pole Lo el oL

- ool jlake o et oL

colaadl o yly Lags P RN

Vil apl Las oo Ll C LI

W5 udl pyly Lans oo ladl LI

oledll s Loy el yandl oLSs e bl LI

Vona s oeply L e L2 L

LSl atlay madly ploadly el O ,Ls oS> e ladl ol

il ) aSeNadll s LYl sl e alll G e ol Lo el L
33,0 pSo e galadl Ll

N s s gl el

o b e s BEPROEEN P

Sgaadl BalBl WndlS BTN PN

aede a2pmn ¥ ey wloliadl o el ande a2 e S e L L
. S PULUET Ry s ol C LI

ol Jal plssl s e e ladl L

J - :JJ-ithlJ -_— (e \
S o—: sl oLl Y
tst_«L_v.aJl P P | B



! | RN - a0 g A—JTJM“—!J—“ML’—L‘ ali UJ‘OJ P"'JJIQ‘“",)'” al fn.ha‘

Sosdl g ol gnddl S

¢AA_}$Q.°.A.,H.L:’JJ_J)$JGJ_"‘:?_LBJ‘

c,;____,_..;.n_, Sgandly flendl / alSal 5 ade jetie ol CloS 133

adal 5 ablccw!l LI jlaly sslic, ol o el jpyssdly Ygtqj_s.w.u_, 1ol
el le B snadl alll ae pla¥l plbilull elagdl elladly sLo¥1 Jooy LY se
el s ol L¥ge peedlall O By prabiadl el 7 ol Jidn ) saadl
U s ol pmedl piell G 3Eall pLa¥l ailidl il L SH Ul ool
o=y ool /o 2dad oLl s e miy oSl yaio alll eall ool sisw
S, T Ly el e Ll el Ladloy cmaaiall Laols
2 Lede gy ¥t alll en of Il adis G wd-u“d-’?a Oratuadt
fig o Acwdl anha ey awle /o1 gede oS b S 1 G s
N 13— Leolasal pasdy Josholl e plSa¥l oS 5 Lady  « o
e Ul s ol e lomtae 03l_e Gy sl LS ol § ) aneass Jolal

coolos b e ey 3Mall, Libhatey / eoloel

= (g) o Jt = () o Pletadsy



AR

Yo

-2 =

ododl U535 5 oLy Lol

JU  cale,all gatadl o o o9 I glarle ol peicdl Ju5 ol sl

i [ 35 gas + Gadle I1 alll o5 onllpeicdl | plnis ¥y ;0 odlas bl
Y5l Ll LS ol Lo 350 powdl adllly ol gasdly gesll axy e G e
e wplai padl f LYl Gacss W15 pS¥l B alia Jpniedl oLS,
e polaedl caiall o [ pedadl e Bl G JLER pdall S ] e

ol meds Bl i T st phalt BT el o e il JUSS

o Jsl Sl Last ol apadl jlade b | odlay

o— [ o ley Jodd a ady e Jhan pladdl g SECTPSU PN
g_JqJ;slj‘ Lo Joido Jolidl Colas 36 bl ol g esdl 31 0l o
Pl—aill 51 > Wioedl jalby Lap aie maidy Jo lago J=5 131 udly el
Sl seally SSLSIL SSLSH seadly sy Sl el D s - e
Iy SadlL ;;.:5 SHUL ey el Sully el LSl g
P oo puandl poally Leadlin 5 Las¥l JolSUly niadle oSl 2a¥
L el ey ) el el Bl Gl el Gl
Lo Lagdns, o oyl Jos Mos 101 N ol aluse ¥y sy > Jode
Jore Y pleadl Sadl 6Se LaaSoss el S5l Lagan ST Al jadll

el Judny o oplaedlS /38 Gy e Yo olhile e ¥ ad gl

el Gmadly ot ledl me Joddl S miadly delaadle ool gl o>l o d
ooeledl Gl moedly o GoddSh o pes LULS 1B1 G geladly Josdln WY1

eedl e samy Jodin Sl 7 e A ahe Blag ¥ LS 1O



11

'Y

1A

14

\R!

Ty

-3 =

ISy el pladl ane b M5 sl ps 1 SLS SUSU oS 100
Pl ol Joddl e b ¥ gasll GG sonw e.i:..c(}il..\:-f,_}."..%\.’.\l Szl
Pomai ol 0ntu e 8oy ol @oeadl 03 0y WD /7 e ls a3t = LY
[RCEES By % N C,\JS...JIJ; '.u_,_a oS ol ez i 10> (LS ol Jssdiadl Ao
JoS 151y o JSedl mosallS B asdl b o JouS5 101 gamaadly e e JoS
L o Jod, o35 alnd) ales /7 oST ame din ¥ oy le ezt Y
¥l e anle 3 M5 JSLEU eodl Gp JoB 1Bl . cqtY LY ) gl

s amle w5 aZY o alnd A Goeal alss 101 plo¥l le astomsy

O Py GAON A"l@w}m}/‘wjy\%w‘b|J@&>é:Lﬂ

PR

NS PRV TR PR T IO TYT IRV TR LUN I YR PSRY IPT IO I

o Gl GUS 1315 aldy pUledls G5 o3 o5 o ooy @l madl oty
I /el el B35 LS 1B, e ek cpie o Ul o) U
rq_af@rjs;dwfwwuu_ﬁqﬂ\@yu F31s o sqeieadl ol i
ptlod ol e adnSs Aelax axl Ju5 101 e kneg o aesad e el oS

o oSl G bde ol

A R RN SN | W YIS riON | Y S Y U 1 SRy g Y U3 | R ) 5| R
sl e ol Lo ol B Lo Jhedl AT @ o LS ol 5 B Las
Ty s el oS o et ale s R en e b LS
Gy s eddedl g Gy peall Gl s Gles Y pladdl GY gelall ety
loduso 15> LS 131 Tome gy oolss V5 sl M5 ais oo cquadl b Land
R DY ORI SIS o L PRV ol dodll Gle asly anlan Hf Lads,
e dnd, pamnally aes b bain Jamdedl LG, e/ Bolddlg iy JST ol

el z 1oy o= ooley p Al el )



Y

V¢

Yo

Y1

Yy

YA

T4

o;x_;a,g_e Sl N jedadl ) ool Bany ol law f z.,J_sL_?_.?Jﬁ »Ig'.t_,;_u
G Lo ol Gy Beludll me 1 et ¥ som Loy eawdl Jod oo ol o g ol
e 550 e Lo s pall (Bl o LSl st Ll 2 L 5T
Loty dpmiedl / LSy LoSLS sl 155LS ol 3,Saull JEYOIL pal ye i
o ST Jsndadl LS Hf 1ast 5 padl G5 oS ot BT e ondl sl

Yy sl o Yy ploal b GelaS Yy . asadl Jhity Geled M5 asl

Jo—3 Js5dl plasdl 1 Jotadl /ol anadl sl s ¥t w10 1oy

o Joladl Jod Jods # Lol

ol o JoBIl ade eladl o 101 WS, Ll gy Bl eluYl
slole gaudl 5 By BBle oo auiel ol g Gl Bt JUsy 2Ly

OLS 131 3540l awds Bl b emdy Late Lo ot 3l el e ey

OlS /7 flawy alll sl 1 el oods Cl o et Lo s el 10>
GBS Taes LS ol W LS 1 Godl apds ax 5,5 b wlos Li> adl (e

OF I elnss asl yme 336/ s cle gl o pladll o Jody | sedadl e

! sene Loo ol adle i dmae LS ST adls JoS £l gwy o ieludll aus
el Al ¥ T s ey el T Gl 5T bl G5 el oS o b e
Baed by s gl SIS L pan oy /) Lils 131 elss,

ol YL Sl anidl g sl coen, T U5

oAt Bl Las o Ly Lo geso of eledl bl

s Jom ¥ el 5 Lise of e b



AR

Y

vy

Y%

o

oA il e Gl ey LT Gl gl s of el I bl

R T N |

Ve iy Bl Ll e o peeladl b2l

J—=0 e caols ol e ol oy Ao plas M Uss Josadl LS 131
e —gtawe 5l 1S 5T/ oo oS #1sw anlsle le djudls Uas Lotacd

Cloadl 1 alai, sad, ¥ il conbll oS, UsJIS Lesaas ¢ smowedly Gralls

o Joil Loyl Y el et oTleadly CYY 5 WM e Lo

el e Aerce ASLall e ple¥l ) Lo i Wasdl s ceay 101

Il ¥y Josdb 1Y ande coog o B0 Y awds J55 e dno Y ol

Cee P Gaen M6 Ul 5 Jo ! e Jemdadl Las 101 7 e padleds e

o aall

IV VoS 1l suy peeme J310 5oy 1Yl oS0l Joladl das en LSl

Y:L_._"» g Js ‘a-(,.o_,j e X) /quSlL..eu_«J_i?l ,J_‘aL_a_Ulu-n f\-(,-g-” FA.:) \_,J—ﬂ-,a

- DLS 131w, ool ase 5S3y easly Ol Gl g meticn B les A5

s el JELi T el Ry JolS ms Wil aSlawas lsLal
3l Reler Il Jdniy o) Lo peme J310 | g oy C.Q J AL e S
e Jimal ol dedy padlpd oo JAool Ol Leme oS 3l oo gl
B adle 5 e San ¥ e wal 5 0S le ey e RLS el oty Lo
RONJCIRE PR TR 1> | RECI LTS RUREUED SRE DRpOPRITLY BUCPEPPRE SEpe- | IRy
go 3ol dal ¥y seldl dal  me dnoldl dal Jsay Yy LSUSH e ¥y il

cBaxl g / 3l | eolS oy Rudl B Bpalodl Jal

I s nhl p loo> 10> Y p— &)



Yyombodl o s o palis Al Lo I £l adl o e AL Jess Y
of eady Jus 1ol ot ST S Lo 0 9Se Gl Gay BBl anudl Lall Jeos

o Qo A}JJ_..CUJ.S 6..\_]) AJJ
YA s aiand andas lae JuS ol 7 el ol andes | SLS Jes ol aluedly

aas play o Gl 230 Jolall ede 6 iS e lodos cdaisl 1ol
Owdall Gle penoas e i e 1 0lS G . Y Aloall Jle o 35,5 JS

¥4 AN Gall e 5/ s ol 5 Go e | 92lS ol

e—eaanl Ble ol Leeiom G 6 Lolas ladkane Glu,ls pbadl 1LS
ioas Wl asy e LS ol 5 SI I Galedl 5 sl W3S, .« ase anil
$. Ol=S 131y « B3I Jlo s IS dandy Y1 alsle s / Lo ol g JS
el Jle 5 amll By asdl WS, 9 Sadl Boas lane 3TV, 1 e Lasas
8 glom= e/ Lapety dbeedl b pmedle B Lasn b pledll b e Lo
clbsdl S ¥ sl fSo aeSon Jos Ll

———tad e s b o] oy ol e Ladd glusl alE1 131

sl Jui Y el e e laddls dioudl colo aSjan of Jos eles o, L

& ‘ LS Sl pduced!

e Sl g 8 o8 aded LS L6 s of s Lolst ail JoS 131
adsl 1ol .d_zs;.:,cﬁ..ng_a e 23l Job b LS ol Joidl 31 als

sy ols eo¥y JOY Lo Joil ) anle el 3T s = olest Y Joie el

\
Cedgadl e ¥ JLel e Waddl Jolsy L enlE ol JLS 1ase . et

podes Loy Jods p oo St ool



€

g0

N

gy

&A

€]

Ledns ST #LaT1 Jlany cload o el Leclo

sl ol pladll I L gl Lo/ colS 131 21 adl G ool
ool L U ATl I plad mgadly 1 Hlas ad i) Wl s (e
‘,TUE_“J..._.Q{Q_,_._,‘C_,J;...JIJ;A__, S SV PR || I - IR W R AR B 7

ot Jolie 13y g adl a3l

top [ Sdlaadly
sl ST Ghdl e Gadl I widis 2l Gy < Bas Ll
o ol phe pods ol ooy Rl
S ST o L T e e T U ool Gay il
cEleadl N o oy
s Gl Sladen 7 ody gt I Uoy e By < B salally
cgloadl dby a5 oan ool Gay ¢ Bbel ol
¢ Lol Glall o gnll Gog ool juS s B3N uSs pete¥l Gy

sl Lo Lelly Lo a1y b plas Y

=t Gy candgadl 5 I 3,38e fino Yy pled Ul £l a8 s
A pSodl i s e P S Bndgedl i Ty o T e Lo el
Pt MW é e e ol ¢ oladl e 3350 pleYI MML»QJ

Ot Y1y S0y Ll g G 5 0¥ 5 Ja s adl e s LasYl Wl
Gl a3 Lalise Gis « Jalo¥ly & mlofly ol cmnbially guall J1ys

adl e e/ 2215 IS A5« eldd gy andly mewdly @hodly pidly Jssd

R CIERN  TR pole : Lk P god 1 pooed )
¢ éL_,uaY! : C.,-LoY\ 3



sl 1 gy o msloedl o D Loy e alll sl ol i e e degSodl
LagedS (5 B0t oS o ol 5 asSl WD oo e pladll oSul G aas i
o co—= GSebead Y5 e BY b pladlly Lt o pladll oS ¥ Lo o5 i

S - Yy L -
o Liac LbJsJY)bCJ?JlJ..\.b uJ_wA..\.v_,Q\UoLMYJ ;J_,a."-.\—ﬂ-_ag‘ o ¥,

o ol s sl



o)

oV

oY

o¢

(1]

o1

oY

oA

elyadl ek b

ol 7 dal Loy ¥l e B2le Jo¥t Jal le Sadl plusdl Jodl dag

(O TN Iy JyEN -] JEONT B R PP AU | - P TOC Y I - I T B P TOWR W W ||
ioy plusdl 30 o el e Gl patdly G sl 30 RN KYRRTONI AU | [
oy /) eRyo Z.ﬁ.L.‘:;‘..L.A_“,[,.JaAJI LU o eIl Bo e dandl Lo el
o e ol oy amed aell Gony e @D e dandl Gle 332 adly i sl
g pl Bl 10 il oS oy ol ann Lae Sadl gocadl dpoy o ol
T e [ omsdl gmeadl ioy » O o Lde dhan s ) e Lagl ellass
ol 1o0s poaes Sl Ghias o me Sl oo ie Gadly Gusredly o aad
Ot 3 B GO 5LSHy ¢ sl galus Bl Sl tae o a0 Aslail
owiadl B oS3 ¥ 0 Lenys el Guonelly ¢ pess sl BT 1l
e Lo a3an ool 33as 131y ¢ mledl Jle b o2 Lelly alstall e g

copdEs Lo e Ui Jadsl gl apo ol L Judsl ol 358 e an

e Gany e AlEndly Gelldl By o dpadl Lde o Bxdgedl WL

ey e Apadleds dasledl 8y . apoadledds fasgelaedl 5, o anol
Cialeds Bl S oy colem¥l il S amegeley podl Geile
Logmdy Bl Gas ol o B021 5 IS 5y ¢ AlelS Bl Jsadl JU g b
CeilS 2wy 3lelS Aol Booadl /e Yl e By ALS ALudl L
P el sl 353 J1g) S+ Al e el dhees T bl BDe5 ol
¢ pondl B sdy BlelS Aol Las Leqody doodlGias o1 JS 9y o sl ¥l
¢ ady b ool adS sl gy Aol oYl Loy coliaVl WD o elle ey
s ¢ Je¥l pe ¥ G bl ey e ads Le iode add asyb e a3 131
ol el Clad iy o) ol Giar Laslasl ooy alelS Gall Las ounidl

by o+ il et Basl g e olS ol Lee /o oend ¥ e el ol alelS

o (=) s 4 ¥ o (=) o=+ ¥ ploe L )



oq

A%

v

vy

¢

e

11

- 10 —

glo—aJl 3355 pMSHly & gally Ghodly Gandly aidly o sla¥t Lo¥t ool Ji
b iy e ALl ol L wal s JS b sl Gmiay Ll aice
by e pNSH w131 aday b3 s W3S, ) WLlS [/ aall oIS oLl
ol oIl e el 21 g oYl o e G IS Gy solzad) f.s#ﬁhvc,u..J
elguwl 131 GBSy ¢ Lpasy uS o /7 Lol o cnds 51 gug ¢ Lo o ol
G mdadl ol G 5 2ot Yy e ed s ¥ ped 3L eSTs sl wesl

ol ¥l e iSTeue Uw biwl ey o ad coes

P SRR DY K- WAV I ISV P WA S VONE ] (S PR GOt e B LR P
e ol e lagmsiin b 101 Lagl ) ST Legedol o Labs 1 5wy
ol sl g gt I LT ] e S By e lelS Anadl sasg el M
pllic LuS by o olgma¥l dadl ot by - e GMh lJaSy (alelS
o—s 3>l 3 JS Sy . alels aﬂAJIJ(,JsJIJ..sAq_aJ oalels ol aad
o ol e oSt o Sl Sl e ST G el o csbS £ puy ¢ il Gas ool
RS- SV B PR CES [ WIVEIS E CORS JEY IS E1 U PRppeins
G—a aze alasl JS 65 pL¥1 31 ol i el u.o.;i’ ] IS b .é,,..sJi
ol lasdl Jowe oo awl ;) ooy aniis> g ST oS Sudl ahd 8y . Aol de
a—b sy o Jo¥l e Yeddiadl g o lobis, Aidedl e Vabs oy ¢ ALeLS
gl—eadl o GElon ¥ 0 ool ,S3S 0o Gmiie ¥ T 7 dats M sey SOl
eol— ¥l I a0 el Ll S Y gl geadly ol peddl S 0 ke
ey AlS ol Leasy (undl Banedl by ¢ AlelS ol Lae oY1 B
g Basly Bwds b ol ¥l Sl ahS 101 . alema¥l 7 Leasy el
151 alals ool ol jodl 2,5 ahs 5y« plons Lamod f cagull wa1 5 IS
Sl el alei flsuy o oLl me¥L T SUS Ul hy ¢ pball ek
ot JU ¢ pe Bl ol sse st g BT el el UL gy o ¢ G T

e AleLS Aol Lags

f-;.\JLS_,JI;“oJlS__.JI\" ‘o_:cb_;\' P X ]



1y

-_11 —

o sl s e s Plomy o Apslldas ole Jl e x5 JS S5

e ol 35 iy - alo¥l G sl eenaSl G VoS i as
[CHRENUCH EN' PRPH I It S RN R B PR T DY T IO W Y BN B S
3l clors o+ bl b plad ¥y o alma¥l gl Slasly aalll,

S elaS, T Tl G el Ja 2l o5 pke e L ol

Logniy B bI1 ghdy o afand Gt ole awall pl2s o) Ao Il Gl

o lognd Il Gl 5 Lanl 21 g oo 21y Sl

(2) o ¥ Pl 1 L Y o=



TA

14

Y

Yy

Yy

Ye

-12 -

ol o0l Lo o /

e Osury ey Al e plog ol e Ll dlas alll JUS

b 13 candie Clhe 33T 5 ey Lol 5 o e WD LY e
s olS ol cane siay of o) Sme M5 LELs afiow Jud ojloas pledl
O talmal oo ple¥ls Tasl Jos o LS 101, cadns e A M5 oo
P STV GC SRR SUTETURUTER O SPUTA S I DUUTRNDR RUPE
3T ol G 1S 10 oS ol andin ol el ola s /el 00 b
M ansl Jos Lals sle £ Ual, .+ ol b eser 5l wiy Gia A alew
Go—ine Pl el ol ay ST (S anle Sy pSol 13 arle (S
eledl Gode pe Pt anlecan /o pd ol ¢ L easloy el el o ol el
do i ppma by Ul e ¥l e e Ll ke ey e alll Gadion adlhy, Y eS
e 52 @omsor il g e Lo JS Gad 02l pee 3305 Rsles | 5LS 5,

go—> My co,lae tasl Jodn 7 oady Yo 33l ol 1y bl s

Gl ¢y ¢ ool Lo Jwin T Goobdl dhin ol Jod e by Go bl gbsd
taoal o cen pd ol Jbadt 339 A3l i 0l ¢ Cybw Jladl 353 05 ol
e —dny Vool / eade @Bly ¢ oyl 2L Gdmalall samy o dnadly ¢ o low

s be e e el plel e JS e wlon il Lebge alian i

pSaw ol ot S ¥ ¥ o geie ol Bo gl 5 il oSl

ST AR N PR o St U K WS ERR N U W S Y B Y AP
e VSt oS sy ale solell el ole dladl ;O cotsy

S0 (=) o ot alns am gy o (g) 5 o5 4 v (z) oV

r.)‘,.*-&-&-";..}w['\ ‘ow;l_"a_.&:ac J.'.\\J:\:)\JE



- 43 —



— 14 —

e b el Lol

Yo el o i aduadl plal / Gelb oo gmie owddl a3 L
| sattag f.l_, aelb oo 1 40LS o1 WJaS, ¢ Adlaadl, daslasdly 8 LSadl axy
s Jasdl el s o Joslon oy ¢ Gadedl e LI 1w o 3T I as
VU Gty Geis Geiliay pli [ waus 2o e S s oo LUASH JULiaS
peesros aelh b Ul Gl pagean ol s G150 sl pae LS 0
ady o JLadlly copdl gls o5 T oo e pee pLo¥l i Yy - ol oI
vy Ubwéipcjiﬂla'wa,ﬁb/_)‘,&;gfdu\blng_é&ad_“ﬁ
I W pSSeh eSS (30, ptage el 1015 ¢ el 080 pas s Caaal
el o e i sals Wy o) poeeall Juin Yy ¢ e pamadl oo JoiIL
YA o—Lls o Yy oole al0 I el s an e pe o e Al Lo, dU
el e ol o tT @ 3T Com 3 0lS 22 vt el i Y5 g2
e 2 JUS D o o el e Sle¥l ¥ Jads oL
YA 131y e Ll gptaly e o OS2 o/ osd5s cadt ol badey el
el pemle Lo st sl 555 oty ol pal 351 o1 pla¥l glzad
lo—Sey  cael ge o 5l 50 Gall pes gz, dm pele o3, p2 eldd

caie Al Lo, Gle J=s

Ae el JUS el 580 el e 13305 7 Lusls Joslodl Jal © 3, ol
ey g Sl aasx pir pleMdy o dan Yy eldd e fd ddnn ¥ el
pe2e LS 1015« JlsedU Glaadly ezl o egilol Lo plaill o laall

o oplel Ay ol 1 gass s a0 Jaf

fr""(—AJl:fJHJIY P> 1 g ¥ rJuL_tJI:BL_L.Jl\

po s o o= o= g



A D il el Lacly /

Bl 5 1S eldady i jloe ,od e Bds Jlodl 330 o A5l
Jdl o 33l A Jols IS5 cpdudls ool o 28 o lon o god Sl o el
oy Iles Al JU e et 5T Y Ll 5 oS sl ¢ ol
AY o oS e ol a.UlQ.aYLS.;L,wSl_a__.‘I_).?-Yl_o.(.,,.;,,f loebsls 7 a5, ludly
c;.lﬁ ol x'&:._.pucc.u_‘.LSpl ol 60 dL.SJle.; Ldo oS o gl r._}_l#_,
AT S ek 10U/ el oy b o) gaer ¥ oS Sl mlo¥l aasle Ll s3
Sle pl a2 Gl s0n csbd ale ol B2 0 el ol cosh3 Soley ol oy
ead . dade s dedy - ey R o Sl ol 02 ¢ el ol coshS
b b3 La IS5 - el ale, coshl ole ol 6l sk 131 ad g Y

AS ol /0 dswes

el el ghiing ade pleadlls g pudl ol gl ab L Sass 131

oo OS50 5T el jo a2de o IS0 SF jlecn ayy oo IST G ledl Gw 1015

Ao Ol e G 130 I G ldl by ¥y o aple 7 abs Yo W5l paw st
Lo ard Gl ¥l oS ¥ enon Jledl bisd 13ae (9S00l gosedl 9o
Sl ol G e g e G i OS5 e e eee Lanisg

A1 ¢ Pt Loy ol 6 e ol 7 diledll wscclae i adie s ST asdel
o ghiay e Bl e S Gw e ghiny o plbeedl Gl 8 aundl eldas,
oo o el padl o ST ol e ST Lajss aer Bl T Jladl e oo G

AY ol Stallbuy o Gow oo ghdiny [eglon Lo Lo @iy 101 Gl Lolal
oreh ol Lo G oo bl o LT Jlea Tl e candy 101 Gasidl b

. . o - . - o -
d__.bj,«‘).o L33l g0 (o &.,alJ.\JléJuo.a CEJ_JJ :@.,.J|U.J|J.co.a_’f g.alJ.)."

x ot Leeanl ¥ pdedl s Jull Y e Rl a5l

(z) oo p x 1 weshd 13l ¢



AA

A4

1

¥

qy

¢

- 16 —

TR D TN IVF) S DUES [N SO X DRSNS PUJURUPIN RETE
SN W RN, PO N PR 1 ISP N G- VR K- 3 FPV A B N 1 SN SO
ca ol e oS ol Bl ) ey ¢ oS o ST sl e oS i
Sl el oo G o gy ¢ oS pose gl I melbedl e Gw e @b
oS 1 0l ¢l U s el /o olS ol ploadl e ST oS e
ot G o iy v el JgBo By i b e 101 ghdi

s g v - , . e

ols o

FUCTIERIN S RN R ) B SRR (I PN DR Ei O CUR PSP IR I
b ol poan aed Bl awl, pes ot Wlas, ﬁ Lo oo L= gis
ol Lts b e e ghs ¥, .« ghiy oL m%,‘:.su_)u_-ﬁ.; s Sl
o ge o L e of o Wl 7 031 e e Yy ool e Y anlesd
Jbm Gl e Yy clamls jo2om goge oo Lisw of 1 Aoy Yy dins e Y5
ehy o5 bl ol oaedl 5T GolEN ST ¥l 10 o e oo s Yo ¢ el
OS5 131 ol Guall Gle Lo / Gow oo e @3 Yy o Josadl 5 ool

04..\9')

1315 elas Labs liaie Lany o a8l 250 Goludlcae 101
S e gjqj»l_,él,..\bl_’ oAl oe s Lesssl g5l Lee L
P R 1N I IS E Y SPRy A WPV EH g E R IR\ P J:'v.‘iaJl s Jaladl adslog,
@ e o Yoo b,y ey B b g 3T Wl ol ST 35S ST s
o g ol JeS Gl 131y« @S el ©oaley £, sy plow

cabs gl Il Bl Ve, oS aSs absall

bl aeyd WS pudle aoadl 55T 101 o @bl oo Gl | uge LS ol t_(,_.f"

ol_Sula_,:._'é__,L_ong_éa.oSSu’.UbSJ ov.:,._é_l_“.OlY"a.SJ...JlrJ.s': ao -l Y

p Rl 1 a0 g p ommoegedl 1 Gueadl ¥ ol eyl Y = o=

f'é.'é_u...Jl;‘?u”J..JlY ‘eLatJL.eJ:U.aJ"[ Jo.l..,..?-;a..,-.).?-o



1o @ 0 S oly [ ) enS) s e 2 Il @ el pe eyl e

caple 28 W JLal I

Jaal o o a0 ol s JU ol o 1LY, ol sl | oenss,

eplel Al o RSl o aeyly anle @b M5 4 dxlsd T




11

Yy

A

14

—_— oy -

oy aad! >0 Lag ‘_5:\.9:-“ \aIS:.T o

ey o aals Guey aSLS asjl gr e Ba,le ghd e Alte saen JEeo ey
Jody  eosedall ole ol anles alowl calisls sny | Jus Ja, ou Ghe

el dais oo 32 5T 855 oo pise 5f 1o Il Bl ey cands sl Y

Logos 5f 852 wowl oy cBalls snedy pd gly /e pladlls ane Laas pia

Lo wad i e uSul geadss 3ol play ¥ 505 asls JoJl pods Ja, ol I
o fom @ phe e 1L T gy sl Loy Bl GG, ped L
e o] ] 5 1,0 bl gy s anls pleads L Lol enlols

ol Lewiin e B3l o e T G wdens Len o T gl I el e

oY e e Bl Lend el plasdl oyle I Jas o ool o g0y oo
ol S Yo clols sl ao,l /g Juyl ensd pSodl aas, o U1 Y1
. pladll e....iumui I anlile e Goadl Loo ale ol ol il G
¢ Yo e 33U ot adoyl 131 Sl edey goy ULl G Ua o LSS e
ol ansl el anle o8 M5 ol geo 3 Wi /ol S5 5 Lo gllio (LS L
ol ey came gy e 5l ULl I PM_ILEJ;_%O_,L?J# il wladl 58
Aoty e plhdedt ol gel ace a3 Lacss ade o8 Y eJASy ot o d 0 Y
o eady of adal Jos of alos of adle 7 850 anpm o md e gluc! Jlo
= o oSl ey Gl anlolaey amss o jaen oI5 aie wian e 2o
LS ol o2y ' a1l sen ellny canle fo2 Yy alsd Jaill I anSe
L—gow Loluol ol G colsS 1y /e olbledl G0 G LSEdl ey MSle
esadly o gtondl G sl wlwuleul s Lall @lJass | se
ads Lol
e o2 gose S Lv—.'>‘~0/<3-°—..-e—.aJ' 3331 2 guy ¢ olbludl U ass

Yl s Lealadl

Y e I I p s Jus

poldl o Llast g o azlal ; oejlast v



VoY

1+A

— Y

bl s gl e condly b Ul TS 1T s e

ttoy LS Lo adyie oI sl e ad Gow oS0 ailadl e31 11, . azoo
¢ ambgn oo adpmn PO AID Gow a3T el geo el el pelodl fE1 9o e
o foddl dds ST Gl mily 7 el zj;,... ple O eds ot o Gl
¢ ettt o el gl 68 0 sLladl dols colS ol o e Lo les

o preb s Gatean Sl cnol gadl e el JEn doladl cals

Blen )l omolad Blw @dd Jou o) ady L oSl g oledl pla¥l SO,
el g e gaidl e 28 Lt J1sedl | gty Bl ool g2 /o
GodSin pemmar o5l Gl soe plall Ual o ol | ALl iy ¢ g Llally
o a3y pall e lodl plos e prote e G il Gy pelly g Ll
PERNCOUCIPIPCE ST PRROLE SR 1 IO C-PRNEI | & EEPIPOR BT I WO | Y
sl L 20l (g amadl ST arl o f Lol o idls e 3,280 (A5,

* A_.,

oLl o G pd 101 Al g ae0 Jle Gl el esn o pSadls

el Lo ol 83ae LRI Pl L i ol Wy orl e yaet g

posdl el sawsl ol o us of a..:.a.e_,i el el Gredl asdsl e
ols ol Jom oS3 aST el alby  Jle o) GLS Gl adle e
Ddwds o) pla¥l olmaln £ OBy o andecal ¥ o sl ALAS e
Gl el Lo el o u_ufu,_ewffyj‘wlggs_‘,ﬂw
soy anlile Gle pnlly adle 5 Jladl o 3Secs smeallS 1 Jods (el i o
Pdeds wl3S JLally / jae U pall opSid s meple ¥ p deds el

oaayly gpmeedlS an Bl ole padly Lon Jlall

£ ‘aL.A_:Y\ . 'aLoY\ Y ¢ M by

+\.')5;6.a‘>_‘.."42 J(_) alite e 4 :‘eé."\“



-_—hy -

e F ol ol ool JULES e b an sa gl Sadl b Gilnad
s 095z o pelBdl ool bomat s . dany Btw gl e md JULS5 ki

2 VO e Y

11 W L le olS oL Wia i T Gadl Clols Lo s 101 7 ooladly
Sl W e ane aTsms o) e azy oo Mas Jus e JS dJaS, . anle olas
sa ,S30 e e | Langacy oy wSLdl aliiS, b ek oles Yo Jle ils

coHdles Al sl Gl Tae



"y

Ny

1Y€

ARE)

111

"y

sda o el o s ol BIUL T Godl I o (adi ey of ey

Lol pUbdadt I o sl Jod sdadl jo2sd «opeiadl Glo maad¥l Godo 0 5905

Sl S paddl ale 131 I ghall ace Joiy /7 M5 G UaLldl G Jsosdl o
.3 yanl

OL—S ol Wogw moled o MSle Ladlo | o LS L0 o md GB35 (e
st 31 Wdle s/ 10a 1,908 oS ol | sals g ale Lales 1o

o ande cal sy o lawe ol 155 LS #1sw Jodl 1an el ¥ cadwl

Coiy m ' Lanany adlal e JRal GEs ae e LaEl lall el Le o pdall

Lo plas Luare Linde Ladlo ladus 15 o050 of Laol Gpaiedl 5 7 b ma

o o ledl

e le s V5 sbhgll Guhs Y b ke Ry ¢ Bl p 3l ¥ JULS ey
el L i JU ey o byl b ¥ e iell Gl WlIaS )
J_Jg;{ﬁji L;AJH_,»OA A_‘.l_,.fL",JQLS_,c(__.,_',lJa_‘.JIQ_,l'L#Ji S _g!
r—?ﬂ‘mo‘—so\,:‘w‘wwoﬂvﬁ‘wl’?)mow ool fd
e JU 5l das, s holeol baso ol GV ands 3o M5 o dl e
osbe Lol 0155 Lol ol b Ja I U5 oey /0 e Yy Jol o L
Pdd UL ey e Dol anles @IS Gud gy o anhs L Gl elsn L
JL e e peds canle 3o 306 sbodl e jui, ¥ o o S5 Yy 0 ol W
St 2Ly ol G Lol s ool cds ST e ot e o s
b Bsiall o 6l yy e oy pla¥l ol oYl « Balall o L

. .

ouw ool Y A T S U ¢ p—: Bala



_22 -

A ols feow [ Lo ol (Lemdy oF Leslinly Ledadn cdpb Bdladl o = g
e 5y shy sl sl ST I LA Jay oty oDl ¥ L U Lo oo
ot g olb oSy ot Ll 8 il g b By aadly bl 5 gl oS
114 ey 03Say [ duin ‘}Jw-dlu-bvlbdﬁdbdﬂw@ = o ol
ols LeasleS 1 38 Jode 1 o ol JWS5 e pdedl ol b i als
o—ar Yy aale oo ¥y 0350 Y Jein MO ¢ e et Bl BMe ¥ Ui
coseiedl e Jud S Jein wdy el 2 JLS ol _.o,,m_L.‘..n_,d,t.:u,_”,_a

AL e Judn Y e el U5

bagaddl A glall anlas ae st sl e ol U¥ou plése, LLe o5 bsl e
Yol olie, prie o) doir O ozt Tasle oS0 o e pla¥l ol

sl S Jui, S Ladteny Gaypddl e aleson ol ¢ ploe

o Jody S aze oloy el eS ms ey adsel IO 31l e
ol sy Le Sy | S ple¥l ase eddl adle 3LS oo o) e
HLESUl pSon s pSond Lmss |sase of N1 A58 oI
oA_lqu___ﬂ_. ﬁj 534.. P L(,_"....;:\f Qs JLSJ ELS_‘).” o o db QoY)

£ oo 1 el



—_—lD =

ol gl BSENN P LTt 5l e Al G 0 ol Lo

#lolall slasls dolowadl i

Yo ¢ Flalall slasly 5SS 55 poaluadl o Hlas alll Caw oo G polsl

e JS g Wl e 0l 5,5 peladl ol JLS 13Se s anen Jodis Yy oloten
PR DV O c—‘*éof I Gl oS> aeSe a5 o Ladall (o oiS
Al ' Eoswls oL “?‘L:‘;“"'# Al callle Slowlly 6 e Lis jemng
o e @y L IS gl dnpallS Jub ool ol o Judly anss el
J—dll alte 5 any ool o Shewe ol sl ol tans ¥ Uali LS Cudl

c Aty oIS Jsed pass

s 52 Lae 1588 Lo i LSS e Hlas adw e Gl
W s e Al ez f el laadl | S el |aale 3l paodtaes
pot Sl oot S5 0 ddle Jo8 o5 annen Joln Y Cloman ¥y Jodn A28
e o) Bl 8S  BS Lan C gl e 0,8 i Lasth ol of
i 3Y Jma, ;d,,sjcds.a,,;l.é‘.,,_)_dlum alo,l Laliy laksws Lol
oS e Lot L 1 i (YD of e 91 pasalas o Lzs'"r*ﬁ—b g el

oo_..oL_‘..a?aLnJ_vau»_ayuiJ

soding Sl el Sl medasdl o plley ande all Glo all Jsu, G as

¢ 8D, A ,ug « asgay Yy anoen Jodn Yyoloman ¥y 13s Jod oIS el 0T
S JeSs o fledal ales s Gldl Jo35 anlowl g eldlo coie o [ oede 102

ool et andoy setadl 15l el ot (B M |l s s el a5,

et S L STRA] p— ot

ok Ml s s (5) 1588 1 sasS Y



oy Bl by Joss pluy ale alll o alll JJ_._)‘__.,_..;OAFLA_-.‘,

o cdo el amel 3 Yl e edl 5y el ca, W ST s sl

JUis cans i idowodS Floy | Ll e oS mer ails LS,

sl
Wuuﬁ&ﬁﬁjéjww\@mld}uJ&M D =S T )

oo Jnds plus po oSt ALY JL oST el dMall

L___QJS..\U_aJ_..'."_v.n.U 3J_&LQ._J'M$LLS>° auasdl o..\.hiv_a..n_a_".i .A-SJ

Lo o cmSe U gl s o LS e lislSolly itadly il ull Jol oy cmodlall

G plasdl Logy Joas ALy pen IS e lidudly el o ot gl
flaodl adglon, plasdl Gedd o pdus J2, smey adiw 33 LISD a2 s 3els
Vo el 580 SRl Jhs Y stas poasdl @ls pul LS, e sany ad Gy
G L elasl dbe afow L 35wl sen 3580l Jadng ad slandly ale
clan il a8yl o138 el adew L (138 Jesl albe Lo Ladl ol
Vbl dadn Ll Rl e 585 el il el e Gl ols s A s
"

el el MV a oS wasa N sy duy ale alll Glo Geedl gl

r_u‘ig_u.sgru;\{,i ol 'V als (5 po0 " poo of A 1 e i
Aol Rl s Ladl olles s Ll 21 5T e BT 1 PSR 1 e wlles
——Ls Glous 52y GeA Yo Elod av by aselb a5 eay an adyy Bl
el Wy ane GJ a3l 0 asley aanl e Jlug s Jue i elas
e ol sl b e Ll o Jaidl 1an S VY S ,U cadyie oI Lo 5

ales L MY pas Sl el .JJ_.TJIJJJM e jaan Le JS clas 5 asale

(T 2addl) p 13S ; aasllo :=: & =1 ¥ p 4+ G20 1 2 Y 1=

p Lol « () @ o=l 1 1= A =i Y p e laS gl g
oo it e Y e e o5 () R 1 e () 3 g r detes )
pElesd < 5 (g) tEles to o (T)pleS (K ULS 1 b el ads gy

P oS o 5 () 1 1 p peme raze YA p o4 Jes 1ol Ly 6 sl s 1Y



— 25 —

S I alia Yy elan pSon o] Be 3l OY ot Joo ¥ e Jed o321 i,

oL T e of oIl eas S T e ¥ 1T s aay | i ¢ o)

gulugsuu;udl a2y il me LeaSod cLasl asl L . asll LesS
- 3 S . A . .o

3 ol e e S L ke ST e pluy anle alll Glo ag e

dos T als Ve el ol ISy O s el ols ol cloman a3 el e
et ot e M Gl v plesdl saseinlanal é e Jadn, o1 Ladl POP
J—y ¢ ey S5 le @3y el £t W all s adgS se 4 uS e
u—"-ﬂ@o&qe-iﬁw&ﬁfw‘m#’%m@wrﬁg NS
Al o, lewdl G o Ty o pdldl ol BSEN WIBSy (ol y anls ol
Soaddl JLSedl adSeny an e o5 Stowe pla¥l G Wle Colie o | spedod ps
aslayy pSe> oS,y ¢ Jodn a2 JMall I penn o 31 mgedl co¥t a3,

.L.a_.,_l...:,t;L..Jr.(_,_Lco.Ul‘_,_'l.aa_lTJ

Y . -
(o alt awo u_j_,.a.gau.ocqo 0 ge g ol Qoo JwS)

S IR Pode b o ¥ P Sed 1 e )
e—toe T e () S poodass poedads ¢
sto:f"sasﬂ p+ol 1 Lls A r.*.L.é.ﬁl;u‘U:.\Y

o= (el - Jas) 3.



B3 pS> ol

oed oo el ase, 8S e callo Sty pu¥l o=y aSUl o 33l
1Y€ Jeie /¥ ¢ Jo5 Ty Colo 6 pLoT as)e Cloman (32,0 g8 o1 ,S1 e
comaduedl olie s 5 10l lamy aope sy anle Glan Yy o350 Y,
oo 05 OLS Flmy o Jledl e 63 pue pSay ) ezt et Y
Al x2S 58l g o swie 0SSl adgu,y Al SLS sa el piS 3
1Yo LB Sy 3,550 el e e Laey pMudl @18 e ek iy plaadly
o sms LU 35S, @l a5 Geandl £ LEILS Jain olS i« ppaedl o al
171 daanlly Grundls psadl ol s e/ aUL Bpan el semadis, oY oL

s Es pol 9> oo

c_n:\_"aJ\ ol cd—«—:La&-l—aYJ‘n—Lu Aiuﬂ_%.od_l_,:\_"'_).e.ucl_g\b\_’
Jeiy ¥ : bl ool ooy o JoS T ols ole geldl ot ¥ w s el

'YY claas, ol 7 330 JoB oty #1sw &l 101

o, AJqu-ﬂ.aYA:ai J_}(,LAJB‘))TJ_HSUJIJJSU_'JUAJJJ_J 9
u.a;ﬁlujé.a_lsaﬂ\u:’.oé—]-’j‘”rﬁ.e_ld;ﬁi_a :'J?-‘-;J .BJ:avlJ ZJ.aJ_GS.”&SI

oy el Gle¥l b s3I ey Gnasodl WGy e e dnsls anpo J3o

1A WIaSy (sl fle G e plan o3 101 P e gn JoSs Y Jos eIl g sl
NJJSSJ| QIJ.‘»»_,,:YQLSQLJ: l_:;;\ol.sc,l L;EJ :LA—L-AQLSI.'Jl J:-l.m..]l
KA | -3 4 4:;9,_}_"._3_, ails u....o_LhoJlﬂ_auLS ols ¢‘.:a..§9‘ J.a_e.a AJuo_;_u_a_'

174

‘f_L“i }.JJJ.’LJ_a ALy ol JUJ 6‘»_1-»-.; 0( N 3...}.3/ AP . YJ N

cplel allt

Pl opoee ¥ Pl o+ sy S



VY.

AR

'Y

\YY

‘¢

—_—ad -

e

o= yleedl e, ool Gl T30S paswe JSle AL T e ) o
'5._“._L|_'}J| ;UJL&ZAJJ\JLSLASJZAJ?ELJJJ?W#JC)LSG‘J:&JH
e o Bl L pSaslo Yy dals BEle laps iy JS 1padals ot ol g

¢ > 180 olS ol Lels s g AT ol I asby o e p2 o all

‘l-“v—..hL“uJ—'.\'JdiJal _,f |-\—.‘-9C)LSQ‘J

Pl sy Lame Lyt [ 3l ST Je gl ol e olesdl
Y iy Yoo Glb S Y T Lame ol Jlo 5 OlS ey oo U

. U-"JJ‘U-'L‘ oo, u_js—f CLS...J' :,i N E‘J.A.”L‘.LL\SJ cL"&JJL_a:;l_a Ji DJJ

0"‘}“

&Jl_,." 20 Ll Laaasi ols 131 g ¢ Gwaos JT U"‘:')" owdle LolS 131 e

. VJSI\ oo Gl Lo C—lu!,}—"‘"’ T3

Gy ynedl ot 5 Jeadl ol AL USLall o Legb 1 SV ol et g /
e 5 o e e ol el Jla, Ran,l Bolean ST S
Boleddl oy e Dl B, ¥ 3850 o ol WlaS Balddl oS5 e oL ¢ AlaSl

eosSaadl Leb it Lo Boliaddl png o) e el e Jany cands /7 F2 VS

i Yy cple¥l slmal jads Co¥l B lasd! 5 Lae sl el Loy

obbde puosn fLeEs pay oSl A3y clegau,y e ,le abhdn Aliadl I L



1Yo sel g o100 b Jmddl @D 3,580 ol slael o1 elds bt o eSyll g
b, pois o 31 el oS |.L>-d._~a¢_;4._.u-(—-‘-5_a S oy o ally codl
11 ol cwoculs /o Jesdl ey ghBls f lusdl e sane adady e IS0 adsds o
¢ b s Lste Geade LAl e Banl 5 JS o yas el JLSy . s Leasdly

. l—flJoDJIJ.Q JLQ-"-?Y‘J



woudl B ey ol

"y e @l om /1 S Taee ol 1 e JSLall L Dodl plusdl o,z 101

S s e 3ol e g ple | oalalss o,iS Sul L IS,
YA edl, (i S (Lot ol Shae e Yoo il e oSk e 7 3> Y
SUw gwamad gthe 5T goad Lol o e ¥ ¢ cgedl BB 5 15 aon ol

o oSws i alBn L i oyl e e Y 0 el el U ols Lagemann N

1v9 Sl ol JWU..\_L?L}\J oAJSuQ.a%Tu:}:-OlJS“J‘JJ%/yJ

f— 1 oo Y o aloliy o alolss )



Y&

k3

1€V

VeV

188

V¢o

Y€1

yey

— DN

Sgaadl Bl AduS ol

ale / Graedl pBan o ULl S ¥ e Al Lo, Lblels JULS
J—Sy e ame it Jolil el asan o o L6 ¢ pedndl 3 31 pladdl e
oLl ol plosdl 53S0 Lell s ola,d o8 Yoomindl oo ¥ ala, ¥ ¢l
ey ,all e elds ols andls 8 ol _,_,_._a_,(u;:.s\_, sy pdl Gy s3as 5ls
Yo pladll i osaedl eaSs . e e Lol s sdany ol g Baless

cppany Hlaw¥l Blad,y f1 ¥l e ddnd gn awndn e o bl I Lead

A 4

¢ Sl OBailly oy / eddl 3o b I sas G STl ety b pandl GE

Lol o ol oo T azel Sl o e Leadi of ol | 15l o lU
Sl ale podn ¥ SIS Gl I Leendis 30 pladdl Sluy Joddly G5l
ol aladl 8 Gl LS f1 se /ol 1 ot gl el sdedl et
B> gt sy ool G ol Al G e dnlis sl i 1Bl . o
A oY WaS,y ¢ Gl I ale Sodl endy V5 eanw ] WSsles wad f

by poi Lally clapmds 350 Yy cmain zos Yoall oo 2l apandly g
o9 ¥ 31 pdles mge Jotme cyany awl o8 ade ¥ jally oSOl S Jases
Wt 9 Bl el Sladly ptdly /e siall oIT Jlant Y5 planl e o0
O‘,_'_g*, calll oo B Wl e pSaals ¥y Hlas Wl JWB . 2 e
Bl et 0 e el gt e inSUly Bl G pdSe 1 as LS oy pa!

Yy o ey .r'SL-*“ e ot Yy feoebdl 9 ale Sadl slany pipee VS
o S (R e e LIhSl Coban LS 101 T aiin Yy b
S ¥ Lol o Ll Gl 3T jedl GASE Yy o e of G

L,..L?.;Oi‘um\qa_)euuom\_, ‘UJ‘DJ““J{Q‘/WYJW



V€A

V€9

Yoo

Yol

oV

YoY

— ]

o Loy Al a2Y a55 8

Jei of Y5 ot e 3o B able o e e o QUL s Y
by ol arde Jo il 0 gedsll ole 3ol pin of Yy e | ool aelas
ey ale alll o JUB a5, ¢ Ladle Lin,l oS s el cay o0 /ool
ply anle .alll (_,_“10“)_,{3 @S ool B pedl 5 o) aid e auy o Belud
Oob—S e wllal L1« alll ".\J»o.aspg_.t adsl Ll L Las, gas
Cnall s G 1315 055,55 G pill pes Gom 131/ 15518 o 30 oS
o L—aa, cashidedw dhse cdn debls ST o alll ool 5 3ol ande 1 gels]
s olets s a.;_l_,u.x.c:\.a.nl.w‘o.m oy — s JSy — S ol el as)

H&yj‘r@uf*cﬂﬁul‘yj‘cﬂiubd*bws"ijwyj /

e Yy o oas 850 M8 el oo BAe s Y

S 2l el b Lecw Gl G lall Jasdl I plasll bl / p35, Y,

A___a_LG:,_oq.Aﬂ oo Wdd Gle il aal ety casluall 1ale oS of con
QB e prams Lol o ladl e Bl B3l I oSy o aedeedl s
s ¥ pIlall Gl e oL oy pims Al o,y [ anlaadl ey o LS
sl el g s Lalsdl o355 el . 35 g yadly Gwadl Jnl It pladlly oyasdl aals)
0355 ¥ Bimey Lo jlo oVl Loy Licley o5 o301 91 s alll o, aeo

ool eledl / Sst W

rQJJ;JJ..\a\' ‘a_;..\:-f]



Al 3955 ¥ oy olyliadl adgn el ale 3505 o ol

i ol ole i Lo sl cnlS ol wlo el oda G e lsl
Vof H&M/OSQJ@LCJMYJ&»A,A;L,:Mu.cé_,.,.,(._lLl.ad‘,g.aJl
BU el oelall 5130 colS ol Lo anle Gedall ol | Loty Ledss
e G ey e ol oo st randl e Bl Lo gt et Lagd
Yoo O/ oS ad Latlh Ll ¥Sle LS 101« oo e ol 31 5 jall o B35
Lo £ aaply od 38 pds T soos ST oo 5T o 5T e e S S5t
GESL GR pawdl B W mn 3L @ wdy ol 81 Gl ol o 1 e sl
1 81 e Lolene iy o o ST Loy bl e el Gl oyl e ULl
Yol I Lemgan ol Jgndadl o a5l onen ol U2 adoo o Gjmn Law =iy g
KUNEDRVLY [y | R IEE 30 B & W B S BT S PR WKy UPRP R | I IO
! s L Lagioag sl wu_l_cd_..l.s poie ol I s aayly Mo o ally
Yoy N dody Jemdll 2 31 1015 by a5l 230 131 1 Wl Js, /0 pulsdl
oot oo JUSs e ooall oIl 3320 o1 Liss ey ecles W31 JUS 1ol
oty a1 S i Jaslly Gaadl Jal e oS Gl pawdl o5 5505 Ul cs
10A OS5 #low ol 51 aanly BT Lanl /o asey ool gw JbL Sl G 5 e e
T R ST PO D 1 ‘BAJJYOJJ(J;-_., ¥orsudl ol 5Y Jos o i Yas

s Wi anle a8n ody gualeadl ol e e anle o3l e T
Vod J=e 0lS y ale wndpmy 031 Jsndedl e saeadly Jodll b/ oS LS DA
Gsdedl LS G5 Lagas s a5l (59535 6,08 5 OLS Gl el s e s
o2l anslal g as,y asdlas b Gloag ¥ G il 1 st Ladlo ale
e S o OSSOl b tley e el a3 Y sl ede gews M5/

caod degndl 855 o anle Goodndly awes Jobl s aws el 0o e

P o gl Y P Lot t Lot



1 als 7 GBooe oy dendl anls ey pan el 31 pend dlle JUS
e Sl gl anle el gd s Jmsbdl ol oy a3 el s cow L
el e psiand alal T GEa pll 5 eIl e Jol oUS add, : JUS
oty ¥ el 1 pel 350 e G e cntiall Jal G 5y e e Job o
)1y Jte / aB3ay La b pdy | peledl J1gel Gilsy paall 031 o8 Lo Laco
Jlgmal 3,0 G2 o o305 elId goo i o Hf ambu of adjie Gl_mal
oo el say el ol by ooptee JU - ol b e san T el

epdel Ay o eladl Ul gel 30 G2 awais GYot 1 @3

olz) totedl et ¥ ' CT Y U R G



1y

11¢

e

111

VY

VA

Ao

VAT

Sl g yaddl S ol

e 35y 13 gl o) e L b Lall fa;a;u@.gg,i ety
O Aogdes ande G35, ¥y Laglas 13> p,ad o Joo o Lo Ll . s
8l Loy solmal I a2,y ple¥l h le | gade dpdsll ells 5 bl
o el ST aa sl Ji. Bagasdl i sdall e o Lloadl Wl s JbJl cws ls
Jobl yods e anlas oy Lelel 5a3y Boloodl ui J31 e 3Liilly Gousluned
Db 3 JSYLS el Wds 5 Godl LS Fl gy e JoS ey JELE,
o Lo o31 ae clamgay Coally pnlS 0¥ U LS T el plas,
0 s s Hlas Al B> e GY aslova Al G e oo Yy I LeoT G-
oo tanl e, o1 od Hean ¥ ple¥l LS @Jals ‘Jlﬂyuuglsy\ <o
i alby okt s e Grladl 5 eSedl wSa o dee lon S/ &8s
a1 e 9 1 sebn I awdiadly o adl el jleadl Jal e ol oy el
el o e U laay o Lelela, il Lols by oadl G ool
ol SUs Lasll Lho g 6a50 ans pality i)/ atgani e ol Ll
Gaol Godos b o preiedl OB3 plaw adlasy afl yely asl gel o o) AL
= Lol Jlal oo SLsdl b e 0oy Loy pedss Il @
el Slially bl Jaly ol Jals /R eay Smar ol osSd el
a3l of Lagl plaldl jeons o pdall o ot oo Lod an Gl La IS
Gl oo o oo Loy JIsa¥1 G215, JE¥all o arle ol Loy aSadl
oS 5 Y Y e et ldly s el /g astanadl o o Lo Jhe aqend s
Do <l adly 85l dal el ey it @bl 6 pep bl psals e
ol 155 o Gl oy B lendl Jol sy 350 U5T mdadl o Lanl o
o= amd Jh e pel gLl B S L Jhedl / GaLED ¢ gue Y 3 mS
o L3l 3Y



114

'Y

VYY

VY

1Y¢

‘Yo

— 35 —

b o U osTl B on s Al G o Lo B Y e o (e

oo cenBy 10135 el (53 s SRS ol el Lls 0wty o2 oLkl
b= sl 6l ol oluaadly Sadl ol e 0ligy ol gl aJ 0 oI/ aloadl
ol ol o elo ol can 5T 2L ol e ol Go 5 T1 o
i, ol azalas (__")_'._".‘,I i e bdle LS o Geledl o e sl
Yo ey e ol ase pymn sl ale o o Y il Cudl 5 dy 83D
3y W a8 ol IS pliedl ces ol b closiall gl ol oo | gyt Az
ity el (53 el Bl Goadtco¥tl sl 1o L adl
33 58 oo ol el 63 a Wlds Jie oo 1315 3231 als dpdall / eclS

- | L) PXWRCOWED PP S Ne) S | S .1 B IS P £6 S [P K

oan aSntuer Lo I el

oty [ E5he JU v el Gle pendl G s of pledd s

Ol el UL G Gcosdl by s aZsm oI ol sdy anbn 1 oadalal
i ol ol cayme I W3ay s33e a3 dmeedl e b G as 325 Yo,
Lﬁ}&wuws'my‘oujwéuud&uby 38 Lan
poaedl opie el e Lo el O gool oo oLy 0 men Llecwl s g
u_\ ofs o baw BELAEME o wwl el oy o bae Lotle sgasdl i oS
J—al e JU55 sy Bwed  : enaill ans e oaolel ;oAb
b e o plall ol ame ey o sl Lo alll ass, ddle [ cle b LS
os Lo Ju oy ¢ blgwl 3,0 ay,0 Jodl sl ¥ L plaladlgalos 51 ool

Jla I ced Gl el st 3305 Wogw ooy anye Jloddl axy -l ool

Je— ey e ass sVl Gle ey Bjlow axl e Wi Ju oo G Jedy /
Jw 1315 ¢ Wbguw ooyl o caalll 5 21 5edl a2y e o 0l Belan 5 Licw

P& e )



AS

1YY

1YA

1Y4

YA

IAY

IAY

- 36 —

u_____-a..’.u.a." ¢l$.>u_o fSl-"-JI-uaL.s EJ.GJJ.-.SUA -J.J_;c PLcY\ KY ST

b o)l cpp p U Lo U d o U5 ey« o o)l 8

cot ol e dad /I Gy Wb Grodestued wpe e L ot JLS e

b Ble ar o Bapein QUL I o ey ¢ Gmste I Whgw e uws
il 131 e W grea )l e e ¥ e Gy e oo pISE e
ey ¢ bl Tyde Laie /2215 IS cpb pSadl a5 Gaaidl o pNSUI
o3 Wy Lo ool o il cdeb e e L eledl e aal 5 pls
el G e o I (aS>JLoqu_a pd 131 LS se LA 4 oS> Lo B e

canle Ll NS el ale oS-

Cb som et e ol e | S Y L T Sl w o [ BT Goe 0
et e LIt B XU BRI DS PRPR S PRUSess
e e s Jomall G5 gL Ledl 30 131, s lanl plSe¥l Jal ae JUs,
ol ¢ W omsbe wps dban pdsodn 1315 (Uge gyl Cud [ audn our
L_'_k.a;_sd,fs;\si_,ﬁ,tﬁﬁt g3 2 131y (Wbgu et b e oy JB0
IS [ ot Leme dlolaz 51 dcal Blal e salis ey o Slsul 3,00 o0
el 2y alie o Lanl o g WD e ey L pusds Lage 215
Sy ey edie e o WD B et b Gl b o sde oo BT el Gl e
Lbgw omids Lagie / 9315 IS 0pd Lamld Lameley 31 al a0 JU o 3
131 ¢ ol Gl L ol b Lam o o gt LOLS 1
sl e Gk 8 Blel @l pas ¢ et pmesd Lob el LS
Gmadsdl 210l o [ ual b B BalSy QIS5 ey o Ubge oS ol
Jb o oo wyaidl cansy o et D me oy Bopatdl apiall ez

il e W3 gaoy les Lo ol Gels L ol als L Sl Lt UsT L 5%

e e



YAS

YAY

YAA

YAQ

19

1)

— 37 —

ey 5

b oyl o oy o—-e—'ﬁ;J—’J P e Hlade il cobar ol pledd

c—>lo joyendl o5 Lie 136 o 3odl bgw o SLy Loslly cailly baull
Lol cojhny aniil gan 1 ey pog WS bl I Jgo ol oan aay i e G
s ok 2 025 ST ol ¢ p LoVl ki B3 asle G eS s
o) adl e Belad b of pleddy  eaze Lae Y el ‘ POPS CPRM A |

R . - ;
o alll Go S5 oendl ale Coy S

Joo¥l 3 el 131 N e 181 glaeall plas Cilay o o pundy
JoSs o preasn 003> e le e Gued o0 3de U bl gul ds¥s e aldsg,
sody 5 CYl WSS, e o ole 335 aliasdl Gylan Gle anasc Aoy Y
e ol asl el o9 /'c.JJ-“ el das ‘-"—Uu—"& L o Lo sas 5 sl

vidadl S m Gl Ui of ad b a2 onl U . el e Leaie ke

2 oll N pac IS 5 aartol el ogen o8 tasl Glaludlc e 1a0

al wle 181 7 a8l e plas ¥y oS50 @yl 5w Lo I adas,y Joliadly
pl—¥1 alus 151 .91 ‘zjﬁq",i oo JE 1 gaken, oI 101 o yendl e e
ad ool Mad Jas e O Lds a3, ;waquajahf.(,i?b_lm_l
i 1an ¢ plas W5/ Jledds ST Wi ase odsms ol gall ax g e and
Gl api Yy gii ¥ sopenll G plaldl ple 131, o s Ladall | penr

o%&lﬂoﬁ@\)‘ﬁéol—so‘ 02w 9 °SJ:‘

P+ Y sy PoesiS i )

p—:o0lo f—.:w.’JJ_".E JQ(_A)Y| SIS ) B



— 38 —

Joss
14y i a2l el 5l 9 ) i e e o ple¥l Loy
ESSPEY PO JUN I PN N B PRSI IR WET B0 JER PO yAR

ety Gl T AEI o T el sl JUY poby By el oSLaY

4y de bl Uil Gl LY edl plandly /eahlell Sas ol o shudl (o o lonad)
S Wy el bl b s bl 6o ey Lebsdie i ol © L,

: tas{ 5 Jed Leogsy of ¢ e ol gadl 3 bV ya iy ge B
0 e Do Ol o O o G 0 0 AT

19¢ Ll ludl aS y ST I 51 g2 cemie ol Gk Gle /7 G g 0l Boca ¥l 1 3l
C,—-"-“—JJ‘&)"‘-" qu_a}‘)}i ol L’;«,v._'a“’a." rl—oi u—‘SLSAJlJ L S| dJ.EJl Gl (5 9

130 G Logad g sludll G ls wSy o3 La;...yy‘, Wd I el el

[ DPUMEE R TN | R PP S St oyt wlan g ol | gl
8] OR =R Ol et ot © '3 N

el Ll o1 5 ol as gl e e JS ey Ll Jelandl oo s
141 ol—Dhldl a8 slust ey Lepadng ol pmedly JLSell Gdibs g Eill 7 Lo ses
J.a—°~ s Jolsndl B1S ol plbludl gobbe g onbiadl ok Fsdiall Jolandl e
1ay e——lany /e Bnbldl Ba ] Ligoy L 13y Ban 0l Laws (ipdde o sas
Ol eedly JloSiedl sy ¢ plbludl alb Gl aby e S phely apde Sl
le o Lo oo Glany sl el Y Sy Gpthedl ool s Apnally
14A ainen ¥ Gl sudy G ys o) Ley /o Gesb¥l e i Lo IS GBS, . b

——>Llo g’,UL;SJ A s couws L?:Jl Lo 9> 9 éj..‘.‘.)bd:-)l.a." G « &

£ assyl . UJEH iy JC‘J‘J"JL—;J‘ : v_"zlJJ.‘.\Lﬁ." Y P U U U_Lc 1
E &t 2w 1 go=sdl s Gasdl o g blolall ; Lol ¢

E oSS 1 wSe q g pebadl 1 el A eY i dsy



—_— o7

\ . . -~ . . - . . .
J.E.AJ la.(,_*...._;d.al_._.." pRss = u.-Lc M@—?—a(j.}—i—b—l of Q.auul._..” Es=
144 Asandl flas ey o9 F 1A el ity /0 GBomddl e Gl 3 my ¢ G

clelal e L s dioedl O35

T el Gl B dnell el o Ladl s ol e 3 5he GBS,
S laadl b LBl salasny ¥ oymbey oLl g e b eoledl sl aldas,)

Yoo ceom g ey ¥ Lhe @l o G /el ¥l tley sl Lt ol

o peball Glal AL 155 ¥y U

o (g) ¢ eomdoy — oSy & Jos 1 Jbe )

E—: gy — ot ¥



Yy

Yev

Y1

Ye¥Y

YeA

— 40 —

Ball Jal elssl e

G5 asn;ﬁ e bond 3000 JaY / phann ol Lyl ¥ oS0 plet
Lodgos g gdasdly cuadllS amy ,2 o5mas ¥ Lisy adUbodl o colS 101 1 clUhadl,
oo o Jo ke w1 SHm e L faue ¥ 2L B3 pasal oo pdb se L

90 o iy @ meiS 8 s Bl o e pSodly / ass); plaYl
s Wl ki ol 15, 158,86l 1500 alisns o ady GS

@ ool galeadly pLSaY1 ol oo Joe el
el 1 gl 5o 1081 I ad oene of o s alJs oy Jow ¥ Ley Jon
of —2se ple¥ly lew‘vw N Y S N N X P I ISP
Wle /oas o codeadl 505 e G S Ry e e ST e oS
e i pSomy el o b of bl o1, b3 alll aes,
bl Hlas alll JU o pedusdl 5 oMVl (So e eSaJ;‘.LJ;\Y oo
e Gl [ Sl e pSPL e g ey anle Al o e
e Gl hudll e Sl cwSe ol Ll Wan oS pe Bt ol
Groadl ot JA il @ bomin Y GLe ¥l Lo, ST meadly o prbiedl oo
— o Lol [ poe Bl o ¥l g o pSodl 5 pla¥t e o ol G
J—i o cdedl jalb e slolin Loy WY elolin Lo OMs gmy Ul
L——eS>y palolas L.?J:-.L;a‘}&s) Lo epdel alll g plea¥l o ¢ s
o ¢ 0L e [ P N ey oS el ) ] (S

Oradisdl Gy e Lo LTy s pmnee aEnol 085 Y Al plSell Yy o
=51l SSUl e pd ol s pd¥l pSon o LaSl s 5 eSedl ST GMs 36

codain ol pall Ghselly plel Al o ams Lol

CUB el il oSy ¢ Bl S,LEY1 a condy Land Jeill L ool Limy

popRaled 1 pemslen Y Pl e n e

o osledl sl g poed i o v



- 41 —

oy Hlas alll Jsho o 3ol aSlee pl e ¢ Boasdl aolaall
¢ LS Baasy ¢ oSl y ale alll oen o) alean Jlas el . Bagasll
Y.q ¢ idlo demty ¢« WSl GadSy ¢ Bndl y dolaw e &) eiange BSLE 7 B3e
L¥se olow (G515 el by cindl g Lopid,y cielo 1500y cidley | 0y
Al ole WMo aes ol les ale all Glo cadlall eoll o gaiiedl Sas
Y. S, oAl sl ST i pen 3T 5 ¢ peadl g I meles anle plg/chals

. el

Gl cagandly el yendl plSal 5 o sanlly wlosnill LEli, CLsS JeS

T o_,_.,._u.;n;_,u_x.c [ SBomadl palusdl el ple¥l bl Le¥se 3 Lol o330
O———ia gl sl Lo Al Bdla g el plal ol Al ane ol LY.
Ooducadl el Y0 (o aBoee Al as G L.'.Y_}..o et lall O Le 3 gnall
Sl elt)enl ol (omeduedl el L¥ge oo aBswe alll o oof)
O— e aslovw o W&JJJMJM.\,& ¢ oSt Wl oo
Vel Dal Goaldng calasy adsd (35, o alll LU elSdl ol o Al o

PRI S| R WO Y_ catlaclaty uolety dolat ele o el JO¥1 am, et

s oae WJLJTU.LGJA;:«:L—A:WUJ&\J:;\-JY:,‘ ally UJ.OJ¢ 6_";5‘)_,)

Vo o Llall o ,Sh s Juiés oa,Stadl o Si

fd.k.eé“)_ﬁtJlalSJd.Ul do> cal—.«J;-[_.uu&\

AYJ.A '&A}JU:-lJJIWJ.m.”J_.JAJ‘ .A_s.v_“.\_:‘_,_l.c WJ ;u"_Ul_éJl_L_'oJJFY
o= dﬁL_.La.J.ﬁ.a'L‘,.Ul NERothant ’DQAJJL_JJJAJQULSJ“.\&J
AYJ.o w_) ,_,p-lJJ| d_,.J_\Jl ‘ubl;dlg.._...\.o.” Qs o L,.L:u.l?\ Q= u_._a..mJ 6.9_:_)(
a— I U_LaJ ¢ C..n.:-."_, o alll x_thJl.\ U_iu§“ JJ:A—A.Qu_l H‘J" L‘J_a Sa>o



Introduction

The starting point of this thesis is the text,

- ? . - - .- hd 5™ -
Basha ir al-futuhat wa-al-sufld fi Ahkam al-ta zirat wa-al-Hudud

Yahya b. Abi al-Barak3dt al-N3li al-T(imsEmf-al—GhammErEl.
This text is a practical handboock of the law, according to
the M;liki madhhab, relating not only to the offences and

punishments characterised as Qudﬁa, but also to a number of

other transgressions of what we should now regard as being
both the criminal and the civil law. It was written for one
‘Abd A113h b. al-Mutawakkil €ala "A113h al-Mansurbi-Fadl Allah
Abu (Abd Al13h, who is alleged to have been thé last of the
Banu Ziyghz, rulers of Tl@mcen 633/1235-796/1393. No such
name, however, is given in S. LanefPoole3, and it may be
that the history of this somewhat obscure section of the
Muslim world is still to be correctly worked out.

The principal interest of this shért text lies in fhe

4

fact that it is a practical hand-book™, compiled, it seems,
for the guidance of the ruler in his judicial capacity. The
author says: "I collected it (the material on this subject)
for him...because of the excessive length of the books of
laws and because they do not concern themselves particularl&
with this subject.” (Arabic text 1, 15-16). It defines the
offences, specifies the means by which guilt is to be
established, sometimes gives.examples, and indicates the
penalties to be inflicted, where this is appropriate. It
does not, however, entirely neglect the theoretical side,

since it generally refers to sources and authorities, both

the Qur’ghic verses and the gadIths that establish the laws,



and the opinions of the principal M3liki ¢ulam3 ’, when there
is disagreement. Reference is also frequently made to 'the

generally accepted view' - al-mashhUr/mashhUr al-madhhab.

There are few examples, as far as I know, of such a hand-
book for a ruler, who, although in theory conversant with the
Shari‘a in all its aspects, might perhaps in practice have
a less than complete acquaintance with its provisions.
Whether, in fact, at this date, such a ruler would often
have exercised his function as a judge in such matters, or
whether he wbuld have delegated this, is uncertain. It is
not improbable, however, that in a fairly small state he
would from time to time have felt an obligation to sit in

judgement himself particularly in cases where a badd.was

involved, since these were traditionally reserved for the
ruler. In these circumstances he might well have felt the

need of a manual like Bashg)ir al-futﬁhat. It is difficult

otherwise to account for the compilation of the work. If it
had been produced unsolicited, it might have been considered
insﬁlting, as implying a lack of knowledge on the part of
the ruler, even supposing the royal dedication to have been
purely formal aﬁd the intended recipients to have been
practising lawyers. The work contains frequent references
to the Sultan as the authority before whom matters are
brought, and this may well genuinely reflect the ruler's
personal involvement in the administration of justice. The
balance of probabilities inclines towards the work's being
intended for his own use, but, whatever the case may be,

it is indicative of the level of general knowledge of the

Shari ‘a that there was a need for it.



Rather than a straight translation of the text, a
somewhét more systematised paraphrase of the parts of direct
relevance to its professed subject has been attempted, with
some editorial comments and (sometimes unresolved) queries.
Details of cases cited have been omitted, as has the pen-
ultimate section, which is concerned with a somewhat odd
assortment of matﬁers that the Imam should attend to, from
preventing counterfeiting to making sure that those in
charge of animals do not allow them to endanger passers-by.
This has nothing to do with the real subject-matter of the
work; it is, indeed, somewhat surprising that it is included,
since most of it can scarcely be regarded as of sufficient
importance to be worthy of the ruler's notice.

In this regard, however, it is perhaps possible that the
'author takes the view that the ruler should be personally
responsible for justice, and order, at all levels; this
would imply a return to the kind of regime that prevailed
at Medinea under the Orthodox Caliphs. One would think that
such a return could hardly be advocated realistically at this
late date, even in a comparatively small state, and that the
idea of so doing was merely the sort of dream that Muslim

intellectuals indulged in from time to time. Basha ir al-

futﬁb;% is, however, quite certainly a practical hand-book,

and it may simply be that this section represents miscellaneous
notes that the author had not fully worked out, or an interpo-
lation by an editor, a lawyer or a scribe. The title, and the
bulk of the contents would lead'us to suppose that the author

considered the budﬁa, and more or less related matters, to be

the principal judicial concern of the ruler.



The Qudﬁa are the corner-stone of the Shafzca, at all

eveﬁts, of that part of it that is concerned with offences
against man and God. They represent the absoclute basic rock
of religious morality: +those matters concerning which God

has spoken, and in the establishing of offence against which
the greatest care must be taken, since there can be no
remission of sqnténce, once guilt is proved. The bositions of
killing and wounding in this respect are anomalous. Although
' God has pronounced on them, and on the essential penalty

that attaches to them, the fact that He has permitted a
remission of this penalty means that they are not generally

regarded as coming into the category of budﬁd. Nonethéless,

they are frequently dealt with, as in Basha %ir al—futﬁhgk,as

having a special relationship with them, probably because of
the asscciation of them in the 0l1ld Testament with a number

of the offences that became budﬁd in the Shari®a.

The ta‘zIrdt are inevitably associated with the hudid,
as being punishments for offences against the interests of
the individual or the community, not necessarily of less

gravity than the budﬁd, but on which no divine pronouncement

has been made. Frequently they depend, in the first instance,

on the sunna of the Prophet, or on decisions of the Orthodox

Caliphs, but their principal difference from the @udﬁd, apart
from their lack of direct divine authority, lies in the fact
that the award rests with the judicial authority. In general,

it will be less severe than that of a hadd, but this is not

necessarily the case. The Prophet is said to have laid down
ten lashes as the limit, but there is some dispute about this,

and, on the whole, the decision is left to the judge.



The M3aliki madhhab in the Maghrib

The ﬂanafzhmadhhab was the first to be followed in
the Maghrib. Political considerations, however, caused
.fﬁis to be succeeded by the Ibngl and subsequently a form
of the Shi‘i (under the Fi?imzds)z. Probably these last
two never engaged the allegiance of the whole population,
or even of all of the fuqahg’s. The AwzaSi madhhab4
was alsc followed in the Maghrib. According to Ibn gazm,
the'Milikz madhhab was imposed by the decree of Hisham b.
“Abd al-Ramen b. Mu‘5w1yé5. No reason is given for this, but
it would seem that it was perpetuated by the comparative
isolation of al-Andalus and the Maghrib from the IslZmic East.
The fact that the Maliki madhhab was based in the gijii, which
was the most convenient part of the East for students from
the Maghrib to visit, since they could'combine study residence
with the Pilgrimage, made it natural that they should espouse

it. . The fact that it was based more on the hadith than the
\]

previous madhhabs, and the fact that Malik lived in the

‘principal repository of badifh,'no doubt played their parts

in ensuring the enduring popularity of this madhhab. The

most prominent of the early Maliki fuqahg’ in the Mgghribq

and al-Andalus were the EOllowiﬁg:

1. “Ali b. Ziyad al-TﬁnisI, Abu al-Hasan, brought the
Mﬁwap?g) to the Maghrib. He was the teacher of Sahnﬁh.
He studied under Malik himself, al—Thaer, al-Layth b.
Sad and others. TIbn al-Furat studied under him. He

died in 183/7997-
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Ziyad b. SAbd Allah b. €Abd al-Rahman al-Qurtubi,
Abu “Abd A113h, known as Shab?ﬁh, was the first to
propagate the MﬁwaPQa’ in its complete form. He
studied it with Malik himself; he alsoc met

Layth b. Sa®d and Ibn cUyayna. He used to travel
twice a year to Medina. He died in 193/8088.
¢Ts5 b. Dinar al-Andalusi studied in Egypt under

Tbn al-Qasim ( Abd al-Rahman b. al-QZsim b. Khalid b.
Janada al-(Aﬁin, died 191/806), on whose teaching

he greatly relied. He became Muftz of Cordoba. He
died in 212/8279.

Asad ®. al-Fur3t's family céme from Nisabur; he was
born in‘ Bahrran in the province of Diyarbakr. He

grew up in Tunis, where he studied under GUii b. Ziy;d.

He afterwards went to Medina, where he studied the

Muwatta’ under Malik, and to Iraq; where he studied
[N \—

with Abd Ydsuf yaqub b. Ibrahim and Muhammad b. al-

gasan al-ShaybEni. He was the author of the Mudawwana.

He died in 213/82810.

Yahya b. Ya@y& b. Kathir b. Walas al-LaythI, Abu
Muhammad, was a student of Shab?ﬁn, and his brother-in-
law. He went to the East when he was 28 years old,
after having studied under Yabyg'b. Mu@ar al~QaysI
al-Andalusi. He studied under M31lik in Medina and

was called by him cXqil al-Andalus. He then went to

Egypt, where he studied under Ibn al-Qgsim. When he
returned to al-Andalus, he refused to accept a judicial
post.A He became Mufti of Cordoba after ¢Isi b. Dinar.

He died in 234/84811.
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“Abd al-Malik b. gab{b b. Sulayman al-Salawﬂ,was born

in Toledo and studied first in al-Andalus. In 208/¥23

he went to Medina, where he studied under Ibn al-
Majashin ( Abd al;MElik b. €Abd al-¢AzTz b. Abi Salma,
a close friend of Malik's, who taught many students
in Medina after Malik's death, died 212/827). On his
return to al-Andalus, he lived first in Elvira and
was then summoned to Cordoba by ‘Abd al-Rapman b.
al-ﬂakam. He was the author of the ngiba. He died
in 238/852%2,

€Abd al-Salam b. Sa%*id al-Tanukhi, known as Sahnun,
came from Syria toc Cordoba, with his father. His
early studies were in fhé Maghrib. He travelled to
the East for his further education, visiﬁing Egypt,
Damascus and the Hijgé.‘Whﬂe in Egypt, he studied
with Ibn al-Qasim, under whose supervision he copied
the Mudawwana, and Ibn Wahb ( Abd Allah b. Wahb b.
Muslim al;Qurash;, a close friend of Malik's, died
197/812). When he returned to the Maghrib, he became
well-known as a jurist and was asked by Muhammad b.
al-Aghlab to accept a judicial post, which he did;
with some reservations. He was then 74 years old and
held this post until his death. He taught many students

from al-Andalus and elsewhere. He died in 240/854.
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Chapter 1
Paraphrase of the Arabic Text

Prescriptions in the case of wounds or destruction
of complete members, or part thereof.

Prescriptions in case of killing.

Details of the matalif and the diya.

ﬁarzba/Mubaraba.

Al-Baghy.
Sariqa (Theft)

Provisions concerning encrocachment on the rights
of others, and liability.

Qadhf (Defamation).

Provisions for those who fail to pray, fast, go on
the pilgrimage or who refuse to pay zakat.

Penalties due, by agreement of the ‘Ulama’, for

reviling God, the Prophets, the Angels and the
Companions. : :

Ridda (Apostasy).

Zind (Illicit sexual intercourse).

Shurb (Drinking)

The method of carrying out Hudﬁd punishments.

The manner of carrying out Hudﬁd punishments.
4——_‘ .

The question of the establishing of charges
concerning these offences.

Note on amputation.

Ta%zIrat.



Prescriptions in the case of wounds
or destruction of complete members,
or part thereof

Wouhds, if deliberate, according to the accepted

Maliki view, can only be compensated by qi§g%. The

authority for this is

And we prescribed for them therein: The
life for the life, and the eye for the eye,
and the nose for the nose, and the ear for
the ear and the tooth for the tooth and

for wounds retaliation. But who so forgoeth
it (in the way of charity) it shall be
expiation for him. Who so judgeth not by
that which Allah hath revealed.

Matalif are excepted, and the diya is payable for these.

It is also said that the wounded person may choose

betweenlqi§z$ and taking the diya, but this is contrary

to the accepted view.

It is not for a believer to kill a believer
unless (it be) by mistake. He whshath

killed a believer by mistake must set free

a believing slave, and pay the blocod-money

to the family of the slain, unless they remit
it as a charity. If he (the victim) be of a
people hostile unto you, and he is a believer,
then (the penance is) to set free believing
slave. And if he cometh of a folk between
whom and you there is a covenant, then the
blood-money must be paid unto his folk and
(also) a believing slave must be set free...?2



Prescriptions in cases of killing

Killing is, by agreement, harzm, except for some
L ]

legal right. Quran, 6, 151.

Anyone who kills without a right, deliberately,
simply as a wrongful act, shall be convicted for it, if
he is of age and rational, and the person killed is his
equal with regard both to IslZm and to free status; the

awliya’al-dam shall have a right over him, and may either

kill or pardon him. After pardoning him, they may not then

decide to accept the diya (rather than qiggé); this is

the generally accepted practice, based on Malik and
Ibn al~Q;sim. Ashhab, however, says that they may choose
between:

(a) killing (i.e. qi§as).

(b) pardoning plus the diya.

(c) pardoning without the diya.

They may settle for the amount of the diya (i.e. the

recognised rate) or more or less.
If killing is established (i.e. if there is no
doubt‘about both the fact of the crime and the means by

which it was perpetrated ), qi§2§ must be taken by the

same means as that by which the killing was done, without

"additions; one who has killed by means of alcohol or

-

sodomy, however, may not be killed by these means in qi§a§.

In the cases of killing by means of fire and poison, there
is dispute as to whether the killer shall be killed by the
same means. The apparent sense of the Mudawwana is that

this is lawful (M;iik is reported as saying, in the case



of poison, that qiégs should be taken as the Imam sees

fit).
The categories of persons who may be killed in

qiéas for those they have killed are as follows:

A free man for a free man;

A slave for a slave;

An unbeliever for anAunbeliever;

A slave for a free man;

An unbeliever for a Muslim;

A male for a female;

A female for a male;

A male for a male;

A female for a female;

An old person for a young person (not vice versa )

(do kabir and saghIr here imply "of age" and

"not of age", respectively?);
5
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One whose members are complete (kamil al-a da )

for one whose members are not complete
(n;qiéha) (not wvice versa);

One who is healthy of body for one who is infirm
(not vice versa);

A noble person (sharif) for a base person (dani);

A base person for a noble person;

A lofty person (rafi€) for a humble person (wadi®);

A humble person for a lofty one;

(Is there a technical difference between sharif and rafz‘,

and dani and wadi® )
A

The following categories are not to be killed in these

circumstances:



A free man for a slave;
A Muslim for an unbeliever;

unless (in both cases) the original killing is qatl ghila,

which is defined as killing by treachery in order to take
the property of the person killed; in such a case the
offence is treated as though the victim were a free man and

a Muslim, respectively. Neither a Sultan nor a wali (al-dam)

may pardon the killer in such a case, because he is like a

muharib (does this imply that he incurs a padd, rather than

gisas )
M .

The following categofies may again be killed:
A number of people for one person;
Oné person for a number of people;
A person who causes a killing, together with
the person who actually executes it, and
one who assists in it;
One who orders a killing, and one who is ordered
to execute it, if they can both distinguish
good and evil and are legally capable (mukallaf);
the correct view here is that if the person
ordered to execute a kiliing ié not acting under
fear or punishment by the person ordering it,
he alone is to be killed, and not the latter
as well.
If an unbeliever kills an unbeliever and then becomes
a Muslim, he is not exempted from liability to qi§£% by
virtue of having become a Muslim. The same applies to a
slave who kills someone and is then freed by his master;

freedom does not exempt him from liability for the killing.



If the awliy;’ al-dam wish, they may re-enslave him and

cancel his freedom. Alternatively, if they prefer, his
(former) master may redeem him from them by payment of

the diya of the person killed, if free, or the value, if

a slave.

A drunk person is to be killed. in qisgs for one whom
\ .

he has killed.

A madman is to be killed, like a sane person, if he
kills during a lucid interval.

According to the generally accepted view, from which,

however, Ashhab dissents, a father is to be killed in qisas

for killing his son, if there is no doubt that he did so
deliberately. (Malik however, says that if a father kills
his son, in circumstances in which if anyone but the father
would be killed for a similar act, the father is exempted

from death as qigés, but has harsh conditions imposed on

him in paying the diya. Mudawwana, part 16, p.3006).

If the walz al-dam kills the killer (without authorisa-

tion), he is liable to no penalty except adab for anticipating

the Imam's judgement. If a stranger kills the killer, the

wali al-dam may kill him in qi§§s for the killef, as having

usurped his right against him. If one of the awliya ~ al-dam

kills the killer, the others may demand from him their share

of the diya.

Definition of awliya’ al-dam:

The awliyg’ al-dam are the heirs of the deceased, the

closer heir having a preferential right over the more distant,
according to the order of inheritance. The Sultan is the

wali of a person who otherwise has none. If the walI~is not




of age, the Sultan shall appoint a proxy for him. If the
deceasedfs heirs are women, they have the wil;ya. If one
of the awliya® is absent, and those who are present have
no-one to speak for him until he comes back, he need not
be waited for, provided that there is no real prospect of
his coming back. If one person kills a number of people,
and one of their awliyg’ kills him, the rest forfeit their
rights.

Establishing of the killer's guilt in the killing:

This is established by means of:

1. His confession.

2. Just, conclusive evidence that cannot be
refuted. If the accused has claims to have
an argument against the evidence, judgement
is to be postponed until he either produces it
or fails to do so. If (the accuser ?) demands
the impriéonment of his opponent until he can
produce or complete his evidence against him,
this is legitimate; he may not, however, demand
a bail-guarantor for him, asvthere is no bail
payable in matters of qi§5§; according to the
generally accepted vie;_:;—the madhhab.

3. The statement of the dead man, to the effect
that so-and-so is responsible for his deliberate
killing, provided that he is free, a Muslim and
'legally’competent.

4. One witness, for (straightforward) killing;
two witnesses, for wounding and subsequent death,

after the victim has eaten and drunk.



5. Testimony to having seen the dead man weltering
in his blood, with the person suspected of the
killing nearby, with the instrument of the killing
in his hand, or with traces of the killing upon
him.

6. Finding the deceased lying at the door of

someonefs house, or in a village, a tank or
a lane.

This is the generally accepted view, but in cases 3-6
above, the guilt is not established except when evidence is
accompanied by ocaths, viz. that the awliyg"who are of age,
rational, and entitled to the blood-right should swear
fifty oaths confirming the allegation of the deceased or their
own allegations concerning the above-mentioned indications.
This applies if the awliy&? are two or more, the dead man is
one only, and they are entitled to the blood-right. If

there is only one wali al-dam, or there is more than one

dead man, there can be no ocath, and the allegétions are
void.

There can be no cath either in cases of wounding, or
in cases bétween slaves or between dhimmis.

If the awliya wish to take the diya, but the killer

refuses everything except qisas, the awliya's wish shall

prevail; some, on the other hand, say that the killer's
‘wish shall prevail.

A deliberate killer may not inherit property or diya.

A deliberate killer who is pardoned shall be given 100 lashes
by the Imam and imprisoned for a year. Similarly, if one

accused of murder refuses to swear, he is to be detained



until he does so; if he persists in not swearing, he is

to be given lQO lashes and remain in prison for a year.
Anyone who strikes a woman so that she produces a

dead foetus, but herself remains alive, is liable to the

ghirra (a diya of 1/20 of the full amount), if he is free

and a Muslim, regardless of whether the striking was
deliberate or accidental. If the foetus is produced (dead)
after the womanfs death, the generally accepted view is

that there is no liability. If it is separated alive from the

mother and dies immediately on birth, the diya is payable,

if the striking was accidental, and, in the generally
accepted view, if it was deliberate; some, however, say

that in the latter case qis;s applies. If it dies after

some time, the same holds good as in the previous circum-
stances, except that an oath is required. No distinction ié
made as to the state of development of the foetus, provided
that the blow was on the (womanfs ;) back, belly or side
(some say on the héad also), but not on the legs.

The same applies if someone frightens a woman, without
striking her, and she produces a (dead) foetus, on five
conditions:

1. The fact of the frightening is established by
conclusive proof or by confession.

2. That the means by which he frightened her must be
something that would normally frighten someone.

3. He should have frightened her in connection with

something illegal ( fi amr la yaﬁill).

4. Witnesses should testify that she was confined to
her bed from the time of the frightening until that

of the miscarriage.



5. Women should have seen the miscarried foetus and -
testified to it.

There is no qi§55 in a case of accidental killing;

the diya is payable. If someone kills a person accidentally,

his ‘ghila are liable for the diya, whether he is young

(not of age .), old or mad.

Deliberate killing by a child or a madman is considered
the equivalent of accidentél killing. The same is true of
a doctorfs killing in the course of attempting to do good,
and of a fatherfs or a teacherfs (killing a son or a pusil
while administering legitimate chistisement). |

When the diya for an accidental killing is incurred,

the Imam shall impose it on'the Cagila as payable by
instalments over three years from the day of the judgement.
The caqila shall not be responsible for the offence

of the slave, or for the diya of a deliberate killing, the

diya of reconciliation, the diya of one who has killed

himself, the diya incurred by one who confesses to killing,

or any compensation less than § of the diya. If the person

killed pardons the one who has killed him accidentally, only

L of the diya is payable.

Definition of ngila:

The “aqila are the

asaba (relations on the father's

»
side), being male and free, of the killer, who is included
among them. It makes no difference whether they are closely

or distantly related. Added to them are the qab;’il, in

order of closeness, and their qawm. Sahniin says that the

limit of the number of ngila is seven hundred, descended

from one father. Ibn Rushd says, on Sahnln's authority,
. ]



that if the ‘ghila are reckoned at five hundred or a thousand,
this. is too few, and that the close§t of the gaba’il to them
are to be added to them. Any of the (agila who resides with

a qawm is included with them as long as he has not moved

to another community .and detached himself from the one with
which he was. Thus, he is not included even if he moves on

the day of the imposition of the diya, although some say

that he has to have moved before the imposition of the diya,

even if it is only a few days before.

No~one shall have imposed on him a payment that will
inflict damage on his property, so that people are to be
assessed according to their means, by the ijtihad of the
Imam. Nothing is to be taken from a poor man or an unbeliever.
Nomads are not to be included with non-nomads, or vice versa,

in the payment of a diya, even if they are of the same gabila.

(The point of‘this last provision is somewhat obscure, as it
would seem to be covered by the principle of assessment
according to means. Perhaps it has something to do with

the communal nature ofvnomadsf property, as opposed to the
personal naturé of that of nqn—nomads.)

The Lgﬁila are not responsible for the diya in cases

of wounding, if it does not amount to § of the full diya.

Nor are they responsible for the diya mughallaza, i.e. the

diya payable by a father or a grandfather who accidentally

kills his son or grandson respectively.
If a muslim kills an unbeliever, he is liable to pay

the diya. If a free man kills a slave, he is liable to pay

his wvalue.



If two qab;las separate, after a fight, leéving dead
on either side:
1. if the killer is known, heis to be apprehended;
2. if the killer is not known:

(a) (if there are dead on both sides), the diya

for each side is to be levied on the property
of the other side.
(b) if the dead are of another party altogether, the

diya is levied on both of the opposing bodies;

(c) if the dead are of one of the two forces only,

the diya is levied on the wealth of the other.

If two horsemen clash deliberately, and both die,
there are.no rights involved between them; if; however,
one survives, he is liable to qi§5§. The same applies
when two foot-soldiers clash, or one foot-socldier and one

horseman. If the clash is accidental, the diya of either

is'payable by the ¢agila of the other, and the value of
either horse is chargeable to the wealth of the other. If

one of them is free and the other a slave, the diya of the

free man is levied on the raqaba (person ) of the slave
(it is not clear what this implies) and the value of the
slave is chargeable to the wealth of the free man.

Any injury or death caused by horsemen to one another
in their sports on feast-days and such like are to be judged
as deliberate rather than accidental.

If a person pursues another with a sword, etc. in order
to strike him 'with it, and the other runs away, but stumbles
and dies before his pursuer comes up with him, the pursuer

is liable to qisas.



A Muslim slave is not to be killed in qisgé for a
A

free unbeliever.

If a person kills another after wounding him, he is
liablelonly for the killing, if the two things are done
on the same occasion. If a period of time separates them,

he is liable first to qisas for the wounding and is then

to be killed.

If someone virtually-effects the death of a person,
and then another comes and finishes him off, only the
first person is liable for the death; the second is

liable to adab. This is according to Ibn al-Qasim.

An accidental killer inherits property but not diya.




-He details the matglif, as follows:

2

1. Ja’ifa : a wound that penetrates the interior

or the belly or the back.

2. Hgshima : a wound that crushes the bone of the
head.
3. Munaqqila ¢ a wound that causes part of the bone

of the head to be displaced, or
broken, but does not reach the brain.
4. Ma’ muma : a wound that does reach the brain,
even though only to the extent of
the head of a needle.
5. D;migha : a wound that penetrates the outer
membrane of the brain.

Also counted as matalif, although there is no qi§as

for them, but only diya, are:

1. Contusion of the two testicles.
2. Breaking of the thigh.
3. Breaking of the spine.
4. Breaking of the neck.

In the case of accidental wounding (jirZ@), there is no

qis;s and no fixed diya, except for one particular kind of

wound, namely, muwaddiha: a wound by which the bone of the
head is exposed. With all other wounds there are two
possibilities: if the victim recovers but is left disabled,

hukuma (ijtih?d on the part of the Im;m) is applied in

awarding compensation; if the victim recovers without

disability, no penalty attaches to the culprit except adab.

In the case of the loss of members (and, apparently, of

faculties) such as: the cutting off of the hand, the foot,



the ear, the nose, the tongue, the penis, the testicles;
the loss of the eye, the lips, the teeth; the cutting

off of the fingers, the finger-tips (presumably the same
applies also to the toes, as specified later); the loss of
the mind, the senses of smell, hearing, sight, etc., the

faculty of speech; diya or hukuma apply (as an alternative

to qi§aé, it is to be supposed, unless he is still talking

about accidental injuries).
In the case of the loss of manafi ¢ (abilities ), as
a result of the loss of a member or part of a member,

qi§5% may be taken, if this is possible; if not, diya applies.

No qi§a§ or diya is to be taken for wounding, until the

-
victim has recovered. No gisas is to be taken for wounding,
hd L]

until the exact dimensions of the wound have been established.

He specifies the diya payable for death, and the

various fractions thereof payable for wounding, as follows:

Death: A free Muslim male: 100 camels, or
1000 dinars, or
12,000 dirhams.

of above.

N[

A free Muslim woman:

of the diya of

D=

A Jew or Christian (male):

a male Muslim.

of diya of male.

nl=

A Jew or Christian (female):

- —

A Majusi (Zoroastrian) (male):

(in Maghrib, possibly a

Viking) 800 dirhams.
A Majﬁéz'(female) (or

apostate female): 3 of above.



A slave: his value (even if

in excess of diya of

a free man).

A foetus (free): 1/10 of the diya of

the mother. If the
father is free, but
the mother is a slave,

then 1/20 of the diya

of the father.

A foetus (slave): 1/10 of the value of
the mother.

A foetus (Maj;sz or 1/10 of the diya of

Dhimmi ) : the mother. (A free

man pays 50 dinars, or
600 dirhams, or a

slave (male or female)
kequal in value to

50 dinars. A Dhimmi
infidel pays-25 dinars,
or 300 dirhams. A
Majasz pays 40 dirhams.

The diya of a foetus

is not payable by the
€aqila (those upon
whom payment of the

diya devolves after the

person responsible for
the death), but only by
the person directly

responsible (al—j;nz)).



The ghurra®* (if it comes out dead) or diya (if it

comes out alive) is increased accordingly if the woman has

twins, triplets, etc.

Wounds : Muwaqgi?a 1/20 of the diya
Hashima: 1/10 & 1/ZQ (for
female ?) or the diya.
Munaqgila. : as for Hashima.
Ma ¥ muma : 1/3 of the diya.
35 'ifa 1/3 of the diya.

Hashimat al-badan

(i.e. other than of

the head) : ijtihad is applied.
Ma’mﬁhat al-badan ijtiﬁ;d is applied.
Breaking of the thigh : 1/3 of the diya.
Loss of the mind full diya.

Loss of one eye % of the diya (full

.o

diya for both).

Loss of the sound eye of
one-eyed man (whether
its sight was good

or not) full diya.

Loss of the pupil of a.

blind eye ijtihad is applied.
Loss of one ear : 2 of the diya (full diya

for both, even if hearing
remains. But M;lik

prescribes ijtihzd for

this).



Loss of the nose (whether of

all or of one side taraf)

Loss of part of one side of

the nose

Loss of one lip
Loss of hearing (in one ear)

Loss of ear of a deaf man

Loss of sense of smell

Loss of sense of taste

Loss of power of articulation

Loss of vaice

Loss of power of speech

Loss of capacity for sexual
intercourse

Loss of ability to stand

Loss of ability to sit

Cutting out of the tongue

Cutting out of part of the

tongue (if speech is inhibited)

Cutting out of the tongue

of a dumb man

Loss of a tooth (whether

molar (dirs) or other,
P

and whether completely

R R T N N e e i

full diya. -

compensation is to be assess
in proportion to the amount
of the end (?) lost, not to
the amount lost in proportio:
to the whole.

1 of the diya (full diya

for both).

3 of the diya(full diya for

loss in both).

: ijtihad is applied.

all full diya

full diya.

full diya.

ijtihad is applied.



knocked out or broken off.

The same applies if a

tooth is merely blackened,

reddened or 1oosened;

especially if it belongs

to one in whom a replacement

will not grow (i.e. it is a

second tooth)) : five camels.
Loss of a tooth of a young

child, who will grow a

replacement (i.e. a

milk tooth) : no compensation.
Loss of a (previously)

loosened tooth : ijtihad is applied.
Cutting off of a womanfs

breast (regardless of

whether completely cut

off, or only the extre-

mity cut off, if no

of the diya (full

(S

longer capable of pro-

ducing milk) diya for both).

Cutting off of the breast

of a one-breasted woman : full diya.

Prevention of the‘flow of

milk only : full diya.

Prevention of the flow of
milk of a one-breasted

woman : full diya.

Cutting off of a man's breast : ijtih?ﬁ is applied.



.Breaking of the bones of
the chest
Breaking of the back

Loss of a hand/arm (yad)

whether cut off from the
elbow, the shoulder, thé
wrist or the fingers

Loss of a withered hand
that is useless

Loss of a finger

Loss of a finger-tip

Loss of the tip of a thumb

Loss of the penis, whether
the whole or just the
glans (from the place of
circumcision

Loss of part of the glans

Loss of a penis that has no

glans, or is useless, like

the penis of a man who
cannot have sexual inter-—
course because of its

small size, or of an old

decrepit man, or of one who

cannot/will not ( hasur)

cchabit with women

full diya.

full diya.

3 of the diya.

ijtihad is applied.

1/10 of the diya.

1/30 of the diya.

1/20 of the diya.

full diya.

compensation is to be
assessed in proportion
to the amount of the
glans lost, not to the
amount lost in propor-

tion to the whole.

ijtihad only is applied.



Loss of both testicles

Loss of left testicle

Loss of right testicle

Loss of testicles and penis
at same time

Cutting of of womanfs sexual
parts (if the bone is
exposed)

Destruction of the maiden-
head with the finger
(whether done by husband

or stranger)

Loss of buttocks (" ulyatan)

of a woman

Loss of foot/leg (rijl)

whether cut off‘from the
hip, the knee, the ankle
or the toes

Loss of a toe
Loss of the end of a toe
Loss of the hair (or the

head, eyebrows, beard or

eyelashes)

full diya.

full diya.

ijtihad is applied.

2 diyas.

full diya.

ijtihad is applied.

1. Ibn al-Qasim:

ijtihad is applied.

2. Ashhab: full diya,

% of the diya for

one.

% of the diya.

as for a finger,

i.e. 1/10 of the diya.

as for a finger-tip,

i.e. 1/30 of the diya.

: ijtihad is applied.



In the case of a blow with the hand (? latma), no
qi§§§ can be taken.
In the ¢ase of the wounding (jirah) of a woman, the

liability, as far as the diya is concerned, is the same as

that in the case of the wounding of a man. The same applies
in the case of the wounding of an infidel.
In the case of the wounding of a slave, the liability, .

as far as the diya is concerned, is related to his value.

In the case of the cutting off of the extremities
(al-atr5¥), men and women are assessed equally, as far as

the diya is concerned.




Eargba/Mubgraba

The Qadd for this offence is specified in

)—
Qur an V, 33:

The only reward of those who make war upon
All3h and His messenger and strive after
corruption in the land will be that they

will be killed or crucified, or have their
hands and feet or alternate sides cut off,

or will be expelled out of the land. Such
will be their degradation in the world, and
in the Hereafter theirs will be an awful doom.

If the Imam captures a muQ;rib before he comes to

him and expresses his repentance, he may not pardon him.

1. If the muhgfib has killed, he must be punished
with death.
2. If he has not killed, the Imam has a choice of

punishments that he may inflict:

a) Death and crucifixion.*

b) Death without crucifixion.

c) Death while the mubgrib is being
crucified.

d) Amputation of opposite hand and foot.

e) Banishment (if free and male) to

another balad (town.), in which he is

to be imprisoned until he either repends
or dies.

If the mu@gfib comes to the Imam and expresses
his repentance before being captured, he is not
sentenced in this way:

1. The Imam shall require from him satisfaction of
the rights of any human being, if any (that is

to say, in respect of any offence against person



or property that he may have committed).

If none, the Imam shall not require from him
satisfaction of the rights of God, and shall

take no further action.

Restitution has to be made of all propérty that
has been taken, and if a single member of a party
of mubgribﬁh is captured, he is held liable for
all that has been taken by the whole party; he

can then recover it from his associates.

Definition of a muharib¥**

1.

One who terrorizes the highway, even if he takes
no property and kills ho-one.

One who sets out to commit highway robbery, but
is taken before he can do this or anything else.
One who administers a soporific in order to take
property.

One who draws a weapon in order to take property,
even if he does not strike anyone.

One who goes alone (yanfarid wé@dahu) to commit

robbery in a balad (town/village.).

One who, by deceit, induces anyone to go some-
where and robs him (there).
One who assists a mubarib in any way.

Discretion in awarding punishment for this offence

belongs to the Imam alone; no-one else may sentence a

mu@arib.'

Haraba is established by:
FArabs
1. evidence, even if the witnesses are those

who have been robbed.



notoriety in Parzba (i.e. being known as
a muharib), attested by two witnesses,
‘even if they have not seen the accused

involved in it themselves.



Baghy

Definition of a bgghi:

1. One who ceases to obey the Imam and opposes
him, in order to overcome and defeat him.

2. One who continues to obey the Imam and does
not (actively) oppose him but refuses to
comply with any right (of God or of mankind),
.even if dnly by interpretation (this
presumably means that one who does not accept'
the orthodox interpretation of the obligatory
nature of some observance, as distinct from
one who simply declines to comply with it,

is a baghi.)

The just Imam must combat such people as he would
infidels, even if there are women and children among them,
having first called on them to return to obedience and to
comply with that right. He must not kill those of them
who are in prison, except in a state of war. He.may kill
those in his custody if he is afraid that he will suffer
a reverse at their hands and he thinks that he is not
strong encugh to deal with them. If, however, he is sure
that they (that is, those who have been in arms against
him) will not return (to fight him again) and that their
power is broken, he must not finish off those of them that
are wounded or kill those of them that are defeated.

(iAl{.b. Abi Talib's varying behaviour according to

L]

circumstances.



The crier of ‘Ali, in one of his wars with the
bugh;t, cried out: "Let not the fugitive be pursued; let
not the wounded be finished off; and let not any prisoners
of theirs be killed!" In another war, however, with other
bugh;t, he ordered the opposite to be done. When he was
remonstrated with about this, he said: "These people have
a main body and a-refuge to retiré to, whereas the earlier
group had no main body witﬁ which to take refuge.")

If the Imam needs to commandeer their property, their
weapons or their mounts-to use against them, he may do
so; he, or another Imam, should return these to them,
after they have returned to his obedience. This is what
¢a17 aid.

If the "people of interpretation"* appoint a Q;di and

they take the zakat from the people, Ibn al-Qgsim said that
none of this was valid, and that the Imam might annul all
of their prescriptions.

Qing may be taken on those who combat authority for

lives that they destroy, and they are liable for the
property that they destroy.

If the people of the Dhimma join them, they have
broken the compact.

(This is not an offence for which a hadd is prescribed,

nor does it appear to attract a ta®zir. There are many
"
passages in the Qur an enjoining obedience to those in

authority, e.g. 4, 59:

but, apart from the implication that imprisonment was

applied, no penalty is actually here specified. It is,



- indeed, somewhat implausibly, to be inferred that, provided
bughat returned to obedience to the Imam, when called upon

to do so, no action was to be taken against them.)



Sariqa (theft)

Definition:

Theft is the taking of property covertly, without
muhdraba. (The thieves of the Maghrib were called
guhgribﬁn robbers (EEEEE) because they carried weapons.)
Everyone who carries weapons for the taking of property is

a muhgrib, whether the offence is committed by night or day.

As for the thief, both male and female, cut off
their hands. It is the reward of their own deeds,
an exemplgry Eunishment from Allah. Allah is
Mighty, Wise.

Penalties:

If a thief is of age and rational:

1. His right hand is to be amputated, if it is sound.

2. If his right hand is withered or is without
fingers, or he has no right hand, his left hand
is to be amputated.

3. If his right hand is amputated, and he repeats
the offence, hié left foot is to be amputated;
if he offends a third time, his left hand is to
be amputated; if he offends a fourth time, his
right foot is to be amputated; if he offends
yet again, he is to be flogged, banished and
imprisoned (some authorities say that he is to
be killed).

4. If a thief who has no right hand has his left
hand amputated, for a second offence his left

foot is to be amputated.

5. Cauterization is to be applied at any amputation.



If the person performing the amputation
deliberately amputates the left hand (first),

he is liable to qis3s, and the right hand is

to be amputated as well. If the left hand is
amputated (first) by mistake, the person
performing the amputation is not 1liable to

any penalty, and the Qadd is satisfied with

the left hand in place of the right.

If a thief steals less than % dinar or

3 dirhams or the equivalent in value, on

one occasion, he is not liable to amputation

for that.

However, amputation is the penalty only for theft

from a hirz, which is defined as:

A place prepared for the keeping of property.

The important thing is that the owner should

demonstrate that he is not careless or neglectful

of his property, and that he has secured it, even

if it is not locked up.

The following types of theft are specified as amounting

to theft from a hirz:
[

1.

The theft of any of the fittings of a mosque,
i.e. anything that is actually fastened to

the building, including carpets that are

sewn together, although these are not fastened

down. (A mosque is not considered a hirz for
e

movable objects.)

The theft of a shroud from a grave.



10.

11.

12.

Theft from the bayt al-mzl, and the appro-

priating of any booty after it has been
taken into official possession.
Theft from houses or shops or from their

surrounding areas ( sahatiha al-kharija),

if goods for sale are placed there, and
theft from the middle (court ?) of a house
or of a caravanserai, if loads have been
placed there.

Theft from the load of an animal, or from
places where animals have halted for

purposes of selling (. mawaqif al-bay®).

The theft of animals (riding or pack? -
al—dawgbb) from where they havé halted,
whether they are tied up or not.

Theft from tents and'their surrounding
areas (s;b;tiﬁs).

Theft from a caravan, whether in motion or
stationary.

Theft from a moored ship, whether there is
anyone on board or not. Theft from a
(non-)moored ship, if there is someone on

board.

Theft from a matmura (underground storehouse .)

in any place.

Theft from a personfs pocket or sleeve.

Theft from baths during hours of public

access, if supervised; if unsupervised,

during hours of closure as well.



13. The theft of sheep from a fold.

14. The theft of corn from a granary (al-,-zarc min

al-andar).
15. The theft of a slave that is not of an age to
distinguish (right from wrong) ( al-Cabd

ghayr al-mujayyiz).

16. The theft of a free person; if he sells

him, he (also) incurs the diya for that

person.
17. The swallowing of a fzdﬁta (any precious
stone ) or a pearl or dirhams or dinars
and thus takihg them away.
18. The application to the head of 0il or perfume
equivalent in value to i dinar or more, after
making off with it.

There is no amputation for one who:

1. picks up ( khatafa) something.
UM JE—

2. defrauds someone of something.

3. takes something by force.

4. steals, but has not yet taken the stolen

thing frdm its place.

There is no amputation for a guest or a wife who
steal, unless they steal from a place access to which is
prohibited to them.

There is no amputation for one who steals the
property of his son.

There is no amputation for one who steals from an

Amir, a dei, a Mufti or a doctor, during hours of open
L

access to them.



There is no amputation for one who steals something
that a small child is wearing.

If one thief bores his way into a Qirz (presumably),

and another brings out the stolen goods, both suffer
amputation, if they are in league.

If they both bore their way in, and one of them
brings out the stolen goods, the one who brings them
out suffers amputation.

If one steals and another remains outside, the one
inside handing out the stolen goods, he alone suffers
amputation.

If one goes in, and one remaining outside puts his
hand in through a hole or aperture (i.e. made or existing)
or a door, is handed the goods by the one inside, and
takes them out, he.(the one outside) suffers amputation.

One who fastens a .rope or somethipg similar to goods,
while himself being cutside, and pulls them out to him
suffers amputation. |

If a thief is detained before leaving the place,
but has thrown.the stolen goods out, he suffers amputation.

In addition to amputation, ﬁhe thief must return the
goods, if they still exist; if they have been destroyed
(or disposed of '), he must pay compensation, provided that
he is well-off up to the time of the amputation.

If a slave admits theft, he suffers amputation, but
he is not liable to pay compensation, if the goods have
been destroyed (disposed of "). (The same applies to all

offences to which he confesses carrying a corporal



penalﬁy, short of the death penalty; in the case of
offences that cafry a monetary penalty, nothing can be
imposed on him.)
Theft is established by:
testimony and confession.
If anyone, having confessed, pleads necessity, he

does not suffer amputation, but has to pay compensation.



Note on amputation

-7
There are differences between the fugqaha regarding
the method of amputation of the hand, Some say that it
is to be performed at the wrist-joint (this is the most

general view), while others say that only the fingers

are to be amputated. The thrijites‘maintained that
it had to be done from the shoulder interpreting the

yvyad in the Qur)anic verse as meaning the arm. Cauterisa-
;Z;n is always to be applied after amputation, to pre&ent
the death of the victim.

As far as the amputation of the foot is concerned,
the general view is that it is to be performed at the
ankle. | %li b. ab; T;iib, however, amputated only from

'

the instep, in order to leave the victim half a foot
on which to walk.

In genéral, the progression preséribed in the text,
i.e. fight hand, left foot, left hand,-right foot, prevails.
The ?anaff madhhab, however, stop at the second amputation;
for a third offence, a thief suffers no further amputation,
but is ﬁade to pay compensation . for the stolen goads,
being then flogged and imprisoned until he fepents. The
?anafzé justify this proceeding on the grounds that this
was (Al;'s practice; a thief was brought before him for
a third offence, having suffered amputation for the two
previous offences. 411 said that he would inflict no
more amputation on him, because he would 5e unable, if
he lost another hand, toveat or to clean himself, and

if he lost another foot, to walk. He therefore flogged

him and imprisoned him.



Apart from the one condition for the infliction of
amputation on which the text concentrates, i.e. that the

theft be from a ?irz, there are three other conditions in

the Sharifa, without which no amputation is to be inflicted:

1. The rather cobvious one that the stolen property should
actually belong to someone else.

2. That the property should be of a certain minimum
value, the ni§§b, that is, % dinar.

3. That the stolen pfoperty should not be harzh,
. 1]

such as wine or pig-meat.



Provisions concerning encrcachment
on others' rights, and liability
If anyone punishes his slave by cutting off a
bodily member, he must free him in compensation.
If anyone bites a man's hand, and the other with-
draws his hand so that the first man's teeth are pulled
out, the general view is that he (that is the one bitten)

must pay the diya. Some people say, however, that he

has no liability.
If anyone looks into a house through a hole

(window ' - kuwwa) or the aperture of a door (shaqqg al-b3b),

and someone (inside) strikes at him (deliberately) and

puts out his'eye, qi§§é applies. If the striking is not

deliberate, the diya is -payable.

If someone props a pitcher or something similar
against a manfs door, and the man opens the door, not
knowing that the pitcher is there, and it falls and
breaks, or what is in it spills out, the owner of the
house is liable for the pitcher and its contents.

(These last three apportionments of liability,
particularly the first and the third, seem to be thoroughly
inequitable, and it is difficult to see on what principle
they are arrived at. The second is perhaps léss unreasonable
than the other two, particularly if the striking is
deliberate; it is still not easy to see the justice in
it, if the striking is not deliberate.)

If someone lights a fire on a roof on a windy day,

and the fire damages something, he is liable.



If someone lights a fire on his own land, to burn
straw or thorns or something similar, and it spreadé to
a neighbour's land, either by itself or because of the
wind, and the first man has not taken precautions to
prevent it spreading, he is liable for any loss of life
or praoperty.

The samé applies if anyone releases water from his
own land; he is liable for any loss of life or property.

Any life for which the diya is payable by him, must also

be paid for by his Cagila. If, however, the act was

deliberate, qi§as applies.

If anyone complains to the Sultan about a man,
knowing that when hé brings him before the Sultan the
Sultan will take money from him, provided He'has a real
grievance of which toc complain and is justified in his
plea, he is not liable for the money that the Sultan
takes from the man; this is because the Sultan or his
deputy are the only recourse that men have in their
grievances, and this recourse is an inalienable right.

In the same way, he is not liable for what the Sultan's
officers may take from him (the other man).

If anyone attacks another person, intending to take
his property or to‘kill him, his wife, his son, or anyone
else under his protection, the person aﬁtacked may repel
the attacker and combat him with any available means, even
if he is forced to kill him, without liability - provided
that he has warned him and tried to drive him away, if |
he is ratiocnal, and complained to the Sultan. If the

attacker is a beast, a madman or a minor, the same applies,



provided that the person attacked has warned the owner

of the beast, or the guardian (wali) of the madman or

the minor, and has taken the matter to the Sultan, whether
or not the owner of an attacking beast has it in a place
in which it is lawful for him to have it.

If anyone sells a free person, the Sultan shall
impose on him the task of searching for him, and if he

cannot find him, he must pay the diya for him.

If a craftsman claims that certain articles belonging
to other people that he was working on (presumably either
repairing or, possibly, making, having taken paymgnt in
advance - ya§na‘) have been stolen from his shop or his
house, he must establish his claim that those very
articles have.been stolen from where they were. If he
cannot establish this, but it is well-known that his
shop has been robbed, he may swear that the articles were
among the things that were stolen. if it is customary for
craftsmen to leave peoplefs belongings in their shops,
wéll and good (i.e. they are not liable for them); if,
however, it is customary to take them away from their shops,
they are liable for them, on grounds of negligence.

(A case is quoted from al-MgéarE, concerning the
capture and looting of al-Mahdiyya by the Byzantines in
480 A.H., in which the claims of the craftsmen and pawn-
brokers that goods left, or pledged, with them had been
stolen were eventually accepted, in accordance with his
opinion, and against the opinions of all of the other
numerous jurisprudents, when the Q;?i—discovered that

al—Suyyd;i held the same opinion as al-ﬁézafi.)



The plea of deétruction by fire is to be treated
like the previous one. If nothing is left of clothes
that were in the craftsmanfs shop, he has to establish
his claim as in the case of theft, otherwise he is liable.
If something is left (so that the clothes can be
identified), his claim will be accepted. (Clothes are,
presumably, mentioned here simply as an example of goods
liable to destruction by fire. It seems more probable,
in this case, that the situation envisaged is that of their
being made for clients who have paid for them in advance;
this perhaps suggests that the same situation is envisaged
in the previous paragraph. It is, however, possible,
that the clothes have been left for repairs or alterations.)

If a young child, who can distinguish (between right
and wrong) (mumayyiz), steals, destroys, breaks or spoils
something, compensation must be paid from its own money,
if any. The Maliki madhhab provides that it be punished
in the most appropriate manner (ih addition), even if it
has to pay compensation like one who is of age.

Some say that it is not liable to punishment.
Others say that it is to be punished at the discretion
(ijtihad) of the Imam. ~Others say that it should be
punished as at school (i.e. beaten ), and that it should
not pay compensation for that part of the price of anything
that it has sold already spent.

In the case of a child that cannot distinguish, there
is dispute:

Some say that it should be treated like a child

that can distinguish, and that compensation for property



should be levied on its property, while liability for

blood (i.e. the diya) should fall on its “aqila. This is

the preferable view. Some say that it has no liability,
and that both property and blood have to be regarded as

hadar (i.e. no claim can be made for them). Others say

that property has to be regarded as hadar, but that the

liability for blood should fall on its ¢aqila. (This,

it seems, is analogous to'the case with a madman. However,
the text is defective here, so it is not certain in what
precise respects this is so.)

There is dispute concerning the age at which a child

becomes mumayyiz: Ibn al—Qgsim says, six months. Others
say, eighteen months. Ibn al-Qasim stipulates that a

(non-mumayyiz) child should be one that cannot understand

chiding (1a yanzajir idhg'zujira: i.e. is not restrained

from doing something by being told not to).

If a circumciser circumcises a child, and the child
suffers sickness or death (as a result), the circumciser
has no liability, provided he is expert at his craft. 1In
the same way, if death or loss of property ensues on the
performance by anybody of an action in a legitimate manner,
he has no liability. This applies also to a judge, an
executioner, and any similar functionary.

(This provision would seem at variance with the
fourth one in this section, that concerning the pitcher
leant against the door. Surely the householder's opening
his door constitutes an action performed in a legitimate
manner? Of course, what is under consideration here is’

a person's carrying out his trade or profession. Nevertheless,



as it stands, the statement would seem to be of more general

application.)



Qadhf (Defamation)

Definition:

Qadhf is to allege that someone is a fornicator or

a sodomite, or to say that he is not the son of his father
or not the grandson of his grandfather. As generally
accepted, it is counted as one of the rights of human
beings;

It may be forgiven, before the case comes to the
Sultan, but not afterwards, unless the Sultan knows that
he fi.e. the plaintiff ) wishes to conceal the matter;
this applies, whether the right belongs to the person who
brought the charge, to‘his father, to his grandfather, or
to anyone concerned with knowledge of the affair (?).
Penalty:

The person who defames another, if free, rational,
and of age, shall be awarded 80 lashes; if he is a slave
but a Muslim, he shall be awarded 40 lashes. According
to Mglik, if he is free but an unbeliever, he shall be
aﬁarded 80 lashes, like a Muslim§ if ﬁe is a slave and
an unbeliever, he shall be awarded 40 lashes. Other

Malikis say that he is not to receive this hadd, whether
L

he is free or a slave, but is to be punished at the
discretion of the Sultan, according to the gravity of his
offence, as a deterrent both to himself and others like him.

It is a condition that the person defamed should be
free, Muslim, of age, chaste, mu¥§in, and known to be of
good reputation.

If anyone calls a girl who is too young for sexual



intercourse a fornicatrix, he is liable to no penalty,
and the same applies with a boy who is too young for
sexual intercourse.

If anyone calls a person a son of a Jew or a son of
a Christian, and that perscon has among his ancestors a
Jew or a Christian, he is liable to no penalty. Anyone,
however, who denies an Arab his lineage incurs the EEEE’
whereas in the case of an <Ajamf or a Berber, he incurs

no hadd; the Arabs are jealous of their lineage. The

same (i.e. the hadd.), if someone says to another, "You
have no origin and no lineage."

If someone says to another, "Ya sariq", "ya qarran",

"ya ma’bﬁn", "YZ mukhannath", or "ya qa@im", and the

person so addressed is not so, the hadd is incurred.

If someone calls another a fornicator, and the
person is question has no penis, or is unable to have

sexual intercourse, no hadd is incurred.

If anyone says to another: '"ya €ar ibn ¢ ar" or

"ya kalb" or ya himar", or "ya f3siq", or "ya fajir",

or "y& ibn fasiqa" or "ya ibn fajira'", he is liable only

to adab, at the discretion of the Imam.



Provisions for those who fail to pray, fast,
go on the pilgrimage, or who refuse to pay zakit

Prayer:

One who fails to pray shall be required to do so
within the&time—limits of that prayer. If he then prays,
he is free from penalty; if he refuses, he is to be allowed
licence until the end of the prescribed time, which is, in
the case of the EEEE and Eﬁéﬁ prayers, until near sunset,
and, in the case of the two Cisha’ prayers, until dawn, and,
in the case of the subh prayer, until sunrise. If he daes
not pray by that time, he is to be killed with the sword,
as a EEEE’ as generally accepted. He is to be washed,

shrouded and prayed over, and buried in a Muslim cemetery.

Ibn gaﬁzb says that he is to be killed for kufr, like

one whao discwns prayer, in that he says that there is no
prayer or that it is not obligatory (fard), and that he
shall not be washed, shrouded or prayed over, or buried in
a Muslim cemetery.

If he says that he will pray and does not, he is to
be killed, as generally accepted.

Ibn ﬂaﬁzb, however, says that in this case he is not
to be killed.
Fasting:

One who breaks his fast during the day in Ramaqgm,

with either halal or haram food, without excuse, is liable

to severe punishment (Suqiba shadida) on the ijtihad of the

Imam, provided that he does not deny that he should fast,

or say that Ramaqgn is not obligatory, or claim that thére



is no fast, or disparage the s cred nature of the sharia
- <
or express contempt for the shari a. If he does this, he

is to be killed fpr kufr.

Pilgrimage;

One who fails to make the pilgrimage is liable to
no penalty, because pecople disagree as to whether it must
be made as soon as possible or only at leisure, provided
that he does not disbelieve that he ought to do so, and
fails to make it on that account and refuses to do so;
if this is the case, he is to bevkilled.

Zakat:

One who does not pay zakat on his money shall have

it taken from him forcibly by the Im%m, and this satisfies
his liability. If a group of people combine to refuse

payment of the zakat, the Imam shall fight them for it and

take it from them; he shall not, however, take captive any
of their (women and ?) children. However, if they deny
that it should be paid, he shall give judgement about them
as though they were unbelievers.

One who is asked to pay the zakat and says that he has

already paid it is to be believed.



Penalties due, by agreement of the (ulamz’,
for reviling God, the prophets, the angels
and the companions

A Muslim who reviles God is, by agreement of the
‘ulama’, an unbeliever; he shall not be asked to repent,
and his repentance shall not be accepted. This is the
view of Ibn él-Q;éim, on the authority of Mgiik, and
many of the(ulamE, subscribe to it. His judgement is
that of a Zindzq, except that he is to be dissociated
from Islam and ascribed to another religion. At this
point he may be asked to>fepent, and if he does so by
returning to Islam, his repentance is té be accepted and
he is to be forgiven; if he refuses, he is to be killed,
‘like an apostate (murtadd). If he says that what he said
was a mistake, and not deliberate, according to Shaykh.
AbE'MuQammad b. Abz Zaydfs opinion on such cases, he is to
be killed and his excuse and repentance are not to be
accepted. (This paragraph seems to be somewhaﬁ confused,
and it may well be that part of the text is missing; if
we accept it as complete, the incoherence may perhaps be
explained as follows: an offender is to be asked to repent
only after having been treated as having apostasised. He
is to be given one chance of revoking this apostasy. The
final sentence is open to two interpretations: either it
is a separate opinion, viz. that the offender is not to be
pardoned in any circumstances, éven if he pleads error;
or it requires an unconditional acknowledgement of wrong-
doing and declines to accept anything less. The former

interpretation is the more probable.)



An unbéliever who reviles God, other than in terms of
the unbelief that is part of his religion, such as contempt

for the companions and shirk, in respect of which the

unbelievers have made a compact with the Muslims, is to be

killed; he is not to be asked to repent, and his repentance

' is not to be accepted. This is M;likfs view. Ibn al-

Qgéim makes an exception for one who becomes a Muslim of

his own volition. If, howéver, he reviles God in terms of

his unbelief, by alleging, for example, that He did not

send Mu?ammad to us, or that he sent him only to the Arabs,

he is not to be killed; some say that he should be killed,

on the grounds that he has broken the compact, by which the

Muslims agreed-to tolerate unbelievers only on condition

that they did not display to believers any of their unbelief.
A Muslim who reviles the Apostle of God, or finds

fault with him, speaks ill of him or harms him, is to be

killed, as a hadd; he is not to be asked to repent, and
. 1)

his repentance is not to be accepted. His heirs, however,

may inherit his property. This is the generally accepted

view of the Maliki madhhab, of Malik's companions, of the

¢

salaf and of the communities of ‘ulama . Some say that the

Imam is to choose whether he shall be killed or crucified
(i.e. displayed in public in a shameful manner, but not
necessarily killed) and suffer some appropriate punishment
that is greater than that.

An unbeliever who reviles the Apostle of God, other
than in terms of his unbelief, such as alleging that he
was a liar, is, according to Méiik, to be asked to repent;

if he does so and becomes a Muslim, he is to be left alive,



but punished as a warning. If he refuses to
to be killed. Malik is also reported to have
is to be killed without having been asked to
who reviles him in terms of his unbelief, by

example, that he was sent only to the Arabs,

do so, he is
said that he
repent. One
saying, for

shall suffer

no penalty for his unbelief, but shall suffer adab for

stating it; some say that he is to be killed.

The judgement on one.who reviles the other prophets

is the same as that on him who reviles the Prophet of God.

The same applies to him who reviles the angels. In the

case of one who reviles the companions of the Prophet, the

generally accepted view of the Maliki madhhab is that the

Im;h shall exercise his ijtihad in punishing him; he

should award him a severe nakal (exemplary punishment) and

a painful adab. If, however, the reviler attributes error

to them, he is to be killed. The same applies to one who

reviles the Prophet's wives or family.



Ridda (Apostasy)

Definition:

Ridda is unbelief (kufr) after accepting Islam and

recourse to God. One who disbelieves after having
accepted Islam, without the excuse of having done so
against his will, is a murtadd (apostate).

Treatment of a murtadd:

A murtadd shall be for three days asked to repent.
If he does so, all is well; if he does not, he is to be
killed. The latter shall not be washed, shrouded or
prayed over; his private parts shall be covered, and
he shall be deposited in the earth, but not in a Muslim
cemetery.

His heirs shall not inherit from. him; what he leaves

shall become the propérty of the bayt‘al-mgi.

The penalty is the same, whether the kufr is explicitly

stated or implicit; such as rejection of prayer and fasting
and the other legal requirements to fulfil what are
recognised as the essentials of the faith of Isiam, or
belief in the influence of the stars. (This last example
is something that appeérs to have been generally dis-
regarded, to judge by the wealth of astrological literature

and references that are found.) Kufr can also be manifested

by deeds, such as throwing a Qur);n into the filth,

wearing a zunnar (the distinctive sign of a non-Muslim)

while in an Islamic country, and prostration before an idol.
If a murtadd has a small son, he is a Muslim and is

not to be associated with his father. If he apostasises



with his father, he is to be left alone until he comes of
age; if he then repents, all is well, and if not, he is
to be killed. |

Ibn al-Qasim says that he is not to be killed on
coming of age, regardless of whether he was born before

or after the ridda (of his father).

One who changes from one religion of unbelief to
another shall not, in the accepted view, be obstructed

but should be left alone, since kufr constitutes one

single religious body (milla).

Some, however, consider that he should be killed,
because the padZth: "Kill anyone who changes his faith!"
is of general application.

Zindzq:

A zindiIq is defined as one who professes belief (in
Islam) and disbelieves in secret.

He is to be killed, and his repentance is not to be
accepted, unless ﬁe is not known to be a zindzq before he
offers his repentance.

Magician/sorcerer:

If he is a Muslim, he is to be treated like a
zindih.

If he is a dhimﬁz,

(i) he is liable only to adab, if he has

bewitched only unbelievers;

(ii) he is to be killed, if he has bewitched
Muslims as well, because he has broken the
compact (between the Muslims and the dhimmis).
His repentance is not to be accepted, unless

he accepts Islam.



Ibn Rushd says that he is to be killed, even if he

does accept Islam.



Zina (Illicit sexual intercourse)
Punishment:

One who is free, of age, rational and muhsin, who
LI

deliberately commits zina, shall be stoned until he dies.

If he is not mub§in, he shall be lashed one hundred
lashes.
Qurlan, 24, 2.
Definition of ihs;n:

R T—

Ihs;n is the state of having been lawfully married
\

and having had lawful sexual intercourse. It is irrelevant

whether or not those who commit zina are (aqtually) married

at the time of the zina - for example, they may have been

divorced and not remarried, or be widowed (this applies
equally to men and women); the only stipulation is that

marriage shall have preceded the zina.

If a slave commits zina, he shall be lashed fifty

lashes.
Male and female are treated the same as regards the
penalties both of stoning and lashing.

Sodomy (€amal gawm Lut):

One who commits sodomy, whether as the active or the
passive partner, whether muhsin or not, whether slave or
free, provided he is of age, shall be stoned until he dies.

If one. . partner is not of age, he shall receive appropriate

adab.

Establishment of zina:

Zina is established by:




(1) voluntary confession by a rational person who
is of age;
(ii) pregnancy in an unmarried woman;
(iidi) | the testimony of four men who are free, of
age, and just, who have seen it committed
"like a collyrium needle in a collyrium pot".
Otherwise, or if the testimony of the four witnesses does
not agree, the accused is not liable to any penalty.
Witnesses who cannot produce testimony that meets the

conditions stated are to be punished with a hadd (presumably
)

for gadhf).

Lesbian activity:

Two women found together are liable to adab, on the

ijtihad of the Im;ﬁ;r they are not t§ be severely punished,
such as by the amputation of a member, or anything of that
kind.

A§bagh states that each should be lashed fifty lashes,

but the ijtihad of the Imam is the correct decision.



Drinking

Penalty:
If a Muslim who is free, of age and rational, drinks

khamr or nabzdh, of whatever kind, whether it be a large

or a small amount, whether or not he becomes intoxicated,

he is liable to a hadd of eighty lashes, but not banish-

ment. Male and female are to be treated the same in this

"Whatever intoxicates in large quantities is haram

in small quantities." This means that the drinking of a

small quantity involves exactly the same hadd as the

drinking of a large quantity.

There is no hadd prescribed for one who is made to

drink against his will, or for one who is obliged to
drink, e.g. one who chokes on a mouthful of food, can
find no water and fears that he will die; there is no

hadd prescribed either for one who drinks on account of
]

'severe hunger or thirst, on account of which he hears death,
according to Ibn al—(ArabI, or for one who drinks an
alcoholic drink thinking that it is non-intoxicating.

A drunken person is not to be lashed until he has
recovered from his drunkenness. When he is lashed, it
is the generally accepted view that he should be paraded

round the markets and then imprisoned.



The method of carrying out bud;d punishments

Qisas:
. =Ty ¢ -2
Our (i.e. Maliki) wulama say that the Sultan may
permit the person against whom the offence was committed
to exercise qis;s only when life is involved; he may

hand over the killer to him to take his gisas.

Ashhab says that he may not do sc in any case. (It
is not clear just what is meant here. It seems to state
k]

that the Maliki (ulamg , as a whole, do not recognise

the legitimacy of qis@s, except in the case of killing,

and that Ashhab does not recognise it even in that case.
On the other hand, it may mean that the taking of qi§;§
should not be entrusted to the person whose right it is,
but should be exercised by the authorities on his behalf.
The person against whom the offence was committed

- &
(al-majni alayhi) is, in the case of killing, the

wali al-dam.)

Qis;s may be taken only at the command of the Sultan.

if the wali al-dam or anyone similar takes the law into

his own hands and takes qi§5é without his command, he is

to be punished for that, in order to prevent murder under

the pretext of qi§;s (? al-dhari ) and to stop people

infringing the rights of others.
gudﬁd other than qisﬁs:
No-one is to carry these out other than the Sultan,

or someone appointed by him - an Amir or Qadi or someone
i

similar - not even a husband in the case of his wife, or

a master in the case of his slave, except for drinking,



zina and qgadhf, in which a master is permitted to carry

them out on his male or fewfile slave, without reference

to any Sultan; the budﬁd (text has q%§as) for theft,

killing and the rest are to be carried out only by the
Sultan. In the case of a free man, only the Sultan can

carry out the hadd or any other kind of punishment (sa’ ir

< - -
al- uqubat wa-al-zawajir), regardless of whether the

right involved in the offence is that of God or that of
a human being.
If a slavé commits an offence, in which the right’
of God or the right of a human being is involved, and he
is married to a free woman or to a female slave belonging

to another master, only the Sultan may carry out the hadd

upon him. The same applies to a female slave married to
a free man or to a male slave belonging to another master.
gﬁde inveolving lashing:

These are not legitimately carriéd out with a rod-

(qadIb) or a scourge (dirra) or anything of the sort; they

are legitimately carried out only with a whip (sawt) of

medium size, with no knots at the end ( ra’s).‘ The

lashing is to be moderately painful; it is not legitimate
to inflict no pain. An old man, a young man and a woman
are treated equally in this. |
Qur,;n, 24, 2:

The person lashed shall be seated, with back and
shoulders uncovered, and with private parts covered.
If the lashing is administered to any other part of the

body but the back, it is unacceptable and is to be repeated

on the back, without the judge's incurring any liability.



The person lashed is not to be bound or fettered,
unless he creates such a disturbance as to prevent the
lashing being inflicted on the proper part of the body,
or it is feared that he will run away.

A woman is not to be uncovered; she is to retain
such clothes as do not padvher body or protect it from the
pain of the lashing. Malik recommended that she should
sit in a basket, as being better for keeping her covered.

The Sultan may not remit any hadd or accept inter-

cession for anyone who has incurred one. He is obliged
to carry it out on anyone liable to it, regardless of
that person's status.

No qiséé or hadd is to be carried ocut on a pregnant

woman, until she has givén birth, or on a nursing mother,
until the infant has peen weaned. Nor is it to be

carried out on a sick person, until he recovers, or on

a person of disordered mind, until he.comes to his senses.
Nor is it to be carried ocut in conditions of severe heat

or cold, except for the hadd of killing, where it makes

no difference.
The Sultan shall appoint for the carrying out of

qis;s only just, knowledgeable pious people, especially

in cases of wounding, in which they must be skilful.
They are to receive payment for this, paid, according to
the generally‘accepted practice, by the person offended
against; some, however, hold that it is to be paid by
the offender, and others again choose whether it is to

be paid by the one or the other (according to circumstances).



The question of the establishing of
charges concerning these offences

These éffences are established beyond any doubt
against.the accused, if the charge is supported by a just,
convincing proof, or even an unjust proof, provéded that
the accused is left absolutely no argument against it or
rebuttal of it, when it is produced.

The accusedfs own confession is an even stronger
means of establishing the offence than the convincing
proof (hadI%h of the Prophet: "A man's confession against
himself is the best means of convicting him") provided he
is rational, of age, and his confession is voluntary and
not forced.v If his confession is forced, by any means,
nothing of what he has confessed is taken as incriminating,
unless he persists in it and does not retract it. He is
left in prison until the Sultan can investigate his case.
If, when secure from any form of compulsion, he persists
in his confession and produces evidence of his trﬁthfulness,
such as specifying the goods stolqn or the person killed, |
or .something of the sort, his confession is to be treated
as incriminating and he is to be convicted on theAstrength
of it. If there is any compulsion,rhe is not to be
regarded as incriminated by anything that he may confess,
even though he may have specified the goods stolen or
the person killed;'unles§ there is independent evidence
corroborating his confession. This is the view of Ibn
al-Qasim.

M;iik says that if he specifies the goods stolen he

is to suffer amputation, and that if he specifies the



person killed he is to be killed, unless he claims to

have done so from fear or influenced by pain.

Sa?nﬁn says that a person imprisoned by the Sultan,
who confesses in prison, should be convicted on the strength
of his confession (only) if he is a truthful and just
person; those who are imprisoned are not all of the same
standard in truth and falsehood. However, he is also
reported to have said that one who confesses should be
considered to be incriminated by his confession, whether
it is just or not (i.e. whether given voluntarily or under
compulsion) because evil people are brought to the truth
only by ta‘z;r and intimidation, and that only those who
are experienced in judgement recognise this.

In the case of someone against whom one of these
charges has been brought, where there is no convincing
proof against him and he does not confess:

1. if the charge is of killing and comes from the person
killed, it is to be regarded as established against
him, even if he is as upright as (Umar b. ¢Abd al- Aizz;

2. if the charge is of something else, such as theft:

a) if the accused is well-known for probity,:and

two people cannot be found to impugn his justness,
piety and trustworthiness, the charge is not to
be entertained, and the persbn who brought is

to receive adab;

b) if the accused is a suspicious character, he
is to be detained on the strength of tﬁe charge
alone and imprisoned for a period and with a
rigorousness commensurate with the degree of

suspicion with which he is regafded.



Malik says that a person may be imprisoned for years,
on suspicion of killing, if what requires an oath cannot
be established against him.

The ahl al-madhhab (Mglikz ‘ulama’) say that one who

takes peoplefs property and trades with it, then claims

to have lost it, is to be imprisoned until he restores it,
or else dies, if’he cannot produce evidence of his yeracity,
such as the fact that his house burnt down or the property
was stolen. Sa@nﬁh adds that he is to be flogged repeatedly

with the scourge (dirra) until he restroes it, even if

this treatment drives him to suicide.



Ta zirat

In offences for which the law (shar®) does not prescribe

a ?add punishment, the punishment is left solely to the

discretion of the Imam, who may take into consideration the
nature of the offence, who the offending and offended
parties are, and so on. There is no difference here between
offences involving a right of God, such as eating during

the day in Ramaqzn, and those involving a human right,

such as abuse or blows; there is, however, no human right
that is divorced from the right of God, in that one of the
rights of God over his worshippers is that they should not
hérm others.

For this reason, the Imam may not excuse one who
happens to commit an offence through ignorance, but must
judge an offender in accordance'with what he thinks fit.
This acts as a deterrent to evil-doers from engaging in
similar offences. This is a function, in particular, of
Imams who are Caliphs (i.e. Im;hs who are rulers) or of
those whom they appoint for this purpose; their judgement
of what is expedient is stronger than that of (ordinary)

Qadis.

It is legitimate for the Sultan to listen to qadhf
from his assistants, Amirs and governors concerning
suspicious characters, without verifying their allegations,
and to have recourse to what they may say concerning the
circumstances of the people, in order that he may be
fully informed about those who are suspect and those who
are virtucus and requite them appropriately by virtue of

his knowledge.



The Sul@gn may apprehend/convict ( akhadha) a sus-
pected person on the strength merely of appearances, such
as the way in which he is adorned or dressed; he may
flog a suspect on the first occasion (on which he is
apprehended) and imprison evil-doers until they die - and
many other things that do not come within the lawful
competence of a Qag{. The competence of the Sultan is
wider than that.of other lesser rulers - walls and 6;kims.

He must deter (zajr) and punish (ta€zir) anyone who commits

an act of disobedience (ma‘Siya) for which there is n¢ hadd,
—_— .

in respect of the rights of God or of man, at his discretion:

he should punish lightly the virtuous man who has been guilty
of one injudicious lapse, and he should punish severely
(persistent) evil-doers. If he wishes to pardon, he may do
so, except in cases involving the right of God. He may
punish acts of disrespect towards himself that have no
specified punishment in a pumber of differeﬂt ways, from
imprisonment or flogging to expulsion froﬁ his majlis,
according to the circumstances, the gravity of the offence,
énd the status of the person concerned. If a low and
vicious person behaves badly to a person of standing, he
should receive a severer punishment than a person of standing
who behaves in the same way to an inferior, according to
what Ibn Rushd implies. A person of standing should not
be imprisoned except for an offence that merits it.

The Imam may award ta‘zir that exceeds what is awarded

as hudud punishments. Mutarrif and Ibn al-Mgﬁishﬁn say
L) 13

that he may lash an offender even if this leads to his death.

’ [ 4 - . .
In the Utbiyya, Malik is reported to have awarded 400 lashes



for an offence, the recipient of which died. Asbagh is

said to have fixed the maximum number of lashes for a

non-@add punishment at 200; din the Wadiha the number is

given as 300; according to Ibn Maslama it is 80; and

< - -
according to al-Qa nabi it is 75. Some ‘ulama’ give the

following prescriptions:

1.

Anyone who abuses a person in the Sultan's majlis,

to an extent that does not incur the hadd, shall

‘receive 10 lashes.

Anyone who draws a sword on a person, with hostile
intent, shall receive 40 lashes, and his sword
shall be confiscated to the treasury. (Some say
that anyone who draws a sword on a person, with

the intent of mu@;raba (here used in the technical
sense.), is to be killed by the Imam.)

Anyone who draws a sword among a group of people,
threatening by way of a joke, shall receive 20 lashes;
if he draws a knife as a joke; he shall receive a
few lashes (text: asﬁzyan; with this reading it is
clear that no numeral can have fallen out).

Anyone who disobeys the order of an Amir or dis-

m—

regards his summons ( kasara datwatahu) shall be

punished at the discretion of the Imam. (Some say
that anyone who disregards the summons ( kasara

da‘wa) of a Qadz or a Hakim shall receive 40 lashes.
L -

-
Anyone who calls a man 'zalim', when he is not
N , 2 5

shall receive 40 lashes.
Anyone who calls a man a criminal (mujrim) shall

receive 25 lashes.



10.

11.

12.

13.

Anyone who calls a man a thief (sariq) shall

receive between 15 and 20 lashes.
Anyone who attempts to slander the Sultan shall
receive 100 lashes.

Anyone who says unfitting things about a €3lim

or a walz shall receive 40 lashes.

If two adversaries raise their voices against one

another in court (majlis al-?ukm), both shall

receive 10 lashes.
Anyone who says something untrue about a person
shall be asked for proof; if he cannot produce it,

he shall receive adab.

Anyone who disobeys the judgement of a Qadz, being

dissatisfied with it, shall be punished (%dgiba),
unless he can show that the judgement is unjust,

in which case he is liable to no penalty.

Anyone who steals less than % dinar, or anything

for which amputation is not prescribed, or from a

place that is not a hirz, shall receive 50 lashes.

(Some say that if he steals something for which

amputation is not prescribed from a hirz, he shall
<

receive 60 lashes. Some jurists also say that if

a thief is taken in a house, with the stolen goods

collected in front of him, he shall receive 40 lashes;

if he has pierced through (a wall) but has not
entered, he shall receive ZQ lashes; if he has
entered but not stolen, he shall receive 30 lashes;
if he is found opening the doors but is taken before

he has opened them, he shall receive 10 lashes.)



14. Anyone who exchanges glances/winks (taghamaza) or
jokes with a strange woman shall receive 20 lashes,
as shall the woman also. The same applies to
anyone who does the same thing with a boy; he
éhall receive 20 lashes, and the boy shall be
reproved.

15. Anyone who (deliberately) touches (jassa) a woman
shall receive 20 lashes; if she allows him to do
so, she shall receive the same number.

16. Anyone who is found in an empty house with a
woman, both of them being clothed, shall receive
30 lashes, as shall the woman; if they are both
unclothed, but not engaged in intercourse, they
shall both receive 40 lashes; if they are engaged
in intercourse, they shall both receive 50 lashes;
(it is 'difficult to see how tﬁis_offence, which

. bl . .- . .
incurs tazir, differs from zina, which incurs a

Qadda It may be that the strict conditions concerning

. -
the number of witnesses required to prove zina are

relaxed here, but this is not stated.)

17. Anyone who follows a woman in the street to solicit
her shall receive 30 lashes.

18. Anyone who speaks obscenely about an Amir shall
Isuffer a severe punishment ( fuquba) and shall be
imprisoned for a month in addition.

-I. - .
Anyone who calls ancther a usurer, a fajir or a fasigq

(both = transgressor, libertine, profligate), or an ass,

or any similar abusive or derogatory name, is liable to

¢ <
ta zir.



In ta zir, the Imam may punish with banishment for
any period that he pleases, up to two years. He may also

flog with the sawt (whip), the gadib (rod) and the %asa

(stock), and with a bigger sawt than that prescribed for

the padd.

If, in a matter of ta‘zIr, the person whose right is
offended against pardons the offender, after the case has
been brought before the Suitan, this pardon may be carried
into effect only with the Sultan's consent and consideration.
He may eitﬁer release him without punishment or punish him
anyhow, for he is to consider the most beneficial course.
.If he wishes to deter him and others and to regulate the
conduct of the people, he will punish him; otherwise he
will pardon h;m. |

The Imam may entertain intercession in cases where
ta %Er is incurred, except in matters where the right of
God is involved (Rabﬁ? omits "except"; it is possible

that a contrast with the pudﬁa in general is intended,

bqt it seems more likely that the right of God is not to
be abrogated).

The Imam shall not punish a teacher if he beats his
boys, unless he exceeds the limit of chastisement, which
is from three to ten strokes, or fifteen, according to one
authority. Some say that there is no definite limit,
provided that he does not exceed the usual number of
strokes that he inflicts. The same applies towa father's
chastising his son or a master's chastising his slave:
neither must exceed the usual number of strokes that he

inflicts. The same again applies to a husband's chastising



his wife, if he beats her to stop her infringing his'right;
Ibn Rushd says that he may beat her for failing to pray.
If the Sultan lashes someone by way of ta®zir, he
may do so on any part of the body except thé face and the
magatil and may uncover him except for the private parts.
The judges (Pukkgh) bear no liability if someone dies

‘z{r lashing, provided that they did not intend

from a ta
this to happen from the first (it is permissible, however,
for the Imam to kill someone (in this way) for the public
good). This is in accordance with the already enunciated-
principle that there is no liability on anyone who performs
an act that is permissible, in the correct manner, from
which loss of property or death results. This is the viéw
of the community of ¢alams >

If the Sultan knows that the ta‘zir will do no good,
and that the offender will not be detgrred by it, he should

abandon it and imprison the offender, if he is of age, or

let him go, if he is under age.



EktraiNote,:

2L
W

,Ghdrra~is the-term;used for thé.diya'ofla.foetus;

It is assessed at 1/20 of the full diya.

Crucifixion .here is not intended as a method of

execution, but rather. -as a means of exhibiting the

_offehder ;ja.form of pillorying or gibbeting, debending

fOnfwhether he is éliye~qffdead at the time.

Rather unusually, and illogically, the definition of

_the offence comes after the discussion of -its punishment.

* -Ahl alfté)wili lfheseﬂare, présumébly,‘thqse-who are.

alluded to in 2, above.

 foot note’ ~p 1o
1 Qur* ;n, v, 45

2 quf am, 1V, 92
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Basha’ir al-futﬁpat wa-al-su®ud

and Yahyg b. Abi al-Barakat

Basha ir al—futﬁ@ﬁt wa-al-su‘ld was written by Yabyg

b. Abi al-Barakat at the request of King “Abd A113h b.
al-Mi#tawkkil ‘ala Allah al-Mangur bi-Fadl-Allah Abu

¢Abd Allahl in the latter part of the ninth century A.D.
This king was the last of.the Banu Ziyzn, and was known as

Al-Sultan Abu Thabit. His full name was Abu ‘Abd Allah

Mupammad al-Mutawakkil ‘ala Allah b. Abi Ziyan Mu?ammad
al-Musta ‘in bi-A113h b. Yusuf and he became king in 866/1462.

Of the author of the work and the king who commissioned
it we know very little apart from sparse mentions in a very
few sources.

From the fragments of records left to us we are hardly
able to form any impression of Yabya b. Abi al-Barakat,
but we can.try to piece together the available information
in order to arrive at some idea of him.

His full name is YaQyﬁ b. <Abd Allah b.AAbI al-Barakat
al-Ghammari al-N§11.3

Another reference gives his name as Abu al-Barak3t b.
AbI Yahy3 al-Na1i.4

In yet another manuscript his name appears as Abu
Al-Barakit b. AbI Yahya b. AbI al-Barakit al-Tlimsani.>

A mention is also made of one Shaykh Abu al-Barakat
al—Ghamm§r§,6 and of Yahya b. “Abd Allah b. Abi al-Barakat,

his kunyg being Abu Zakariy5.7

There is no certain proof of Yabyﬁ b. Abi al-Barakat's

being born in Tlemcen. All we really know for certain is



that he worked there as a Judge and was mentioned by one of

his colleagues as "OQur friend, Yabyg b. Abi al-Barakat QEQI
8

-
al-Jama a."

There is no detailed information about the author's
early studies and training. Indeed our only relevant
information comes from knowledge of the traditional methaods
of study in al-Andalus and al-Maghrib, and the very high

standing there of ‘Ulama ’ at that time. We know the names

of some of his colleagues, and the names of some of his
teachers. We also know that the QE@I of Tawat in al-Andalus
sent for the ‘Ulama’ of Fes, Tunis and Tlemcen to help to
fight the local Jews. As a member of the ‘Ulam3’ of Tlemcen,
Ibn Abi al-Barakat is said to have prepared himself hastily
to do so, but we are not toeld if he actually sét out.9

One reference mekfiions that Ibn Abi al-Barakidt had
a son, whose name was Muhammad b. Abi al-Barak3t al-Nali
al-Tlimsani.

According to two sourcesll, Yahya b. AbI al-Barakat's
teachers were:
1. QFsim al-‘Ugbani: Sidi Q3sim b. Sa“Id b. Muhammad

al—(UqunE. He was a Mufti for the whole city of

- =12
Tlemcen. He was alsc the teacher of al-Wansharisil“,
and many others. He died in 854.A.H.
2. Al-gafid b. Marzuq: Muhammad b. Ahmad b. Muhammad

b. Aﬁmad b. Muhammad b. Muhammad b. Abi Bakr b. Marzugq
al-Hafid al- ‘Ajisi. He was al-Tlimsani, the chief of
the “Ulamd’. He died in 842.%3

3. Sulayman al-Buzidi: al-Sharif al- Tlimsani AbJ al-RaHE‘,

who was a very famous teacher of the M3iliki Madhhab.

He died in 854.7%



If the date of the composition of the work, 888 A.H.,
mentioned in (. ) is accepted, Ibn Abi al-Barakat probably
wrote it at a fairly advanced age, seeing that he was

‘QEQI'al—jamgca at the time, a post unlikely to be held by

any but a man of considerable legal and judicial experience.
This is supported, too, by the fact that al-WansharEsE,
who was more or less his contemporary, is known to have

died in 914 A.H., aged at least 80.%1°



The Manuscripts

In the edition of this work, three copies of the text

of Bash3d ’ir al-fuﬁﬁbat wa-al-sutad £1 ahkam al-ta zirat wa-al-

hudud have been used, all from Morocco.

1. The first manuscripfis from the King al-Hasan II
Library in Rabat. This is the master manuscript. (-7 )

2. The second oné is from the Library of al-Jami® al-Kabir
in Meknes (¢). |

3. The third one is again from Rabat, from the Library
of al-Khaz3na al ‘Amma (). ‘

The Master Manuscript (. ) (Rabat - King al-Hasan II Library)

This is listed As no. 103. It consists of 214 pages,
measuring 25 x 15 cm. There are approximately 5 lines to
every page, and each line consists of between 25 and 27
words. The pages are numbered with European numbers and

are of uniform size. The paper is of Qery good quality, of
medium thickness, smooth and shining, and of a light cream
colour.

| All the titles and most of the initial words of
individual paragraphs are in red or gold ink, but the actual
text is written in dark brown ink. The script is Andalusi.
Whereas some writing of this type is somewhat difficult to
read, this example is not only easy to comprehend but is
of a bold and vital character;

It is an old manuscript, but only the title page is
beginning to show signs of age.

The Basmala is written in large letters in brown ink,

with some decoration in red within a square green area, with



the title, Basha ’ir al-futUhat wa-al-su‘ud in white.

Whereas it is mentioﬁed in the manuscript that the
author composed the work in 888, there is no date given
for the completion of the manuscript itself. The scribe
is not named.

The four pages before the list of chapters contain
a certain amount of writing in various hands of differing
degrees of legibility; this material is, as far as can
be seen, in no way relevant to the contents of the work
itself, and consists of quasi-devotional matter in prose
and verse. The manuscript contains some more or less
illegible marginalia on pp.102, 131, 134, 136, 144 and 191,
none of which appears to be relevant. The final page,
and the slip attached, contain some notes, again virtually
illegible, although a date (1102?) can be made out.

Lastly, it>is one of the most precious manuscripts in
the King's Library

The Meknes Manuscript ( ) (Al-Jami® al-Kabir)'

The manuscript is listed as no. 276. Covered in brown
leéther, it is rather large, its overall size being
28% x 193 cm with a written area covering 21 x 141 cm.
The paper itself is rough, and rather thick, and although
originally presumably white, has through age become faded,
and the last third of the manuscript has become somewhat
worn.

The manuscript consists of 105 pages; -every page
has 12 lines, and in every line there are approximately
6 - 8 words. ‘

It is written in more than one hand and with more

than one colour of ink, in legible Maghribi script.



The manuscript starts with an index, followed by the
pages of the text numbered from 1 to 104.

it is marked "Meknes Library". The name of the author
is given as AbE'ZakarI§a Yabyg b. SAbd Allah b. Abi al-
Barakat. The scribe is not named.

There is no‘mention that it belonged to anycne, and
no date appears on it.

The Manuscript of al-Khizana al- ¢amma li-al-kutub

wa-al-watha’iq in Rabat (&)

This manuscript, listed as no. 1154 dJ, contains more
than one complete text, together with some pages of Fiqp
on different subjects.

Foliowing p. 557 of this manuscript is one page from

this text, beginning:
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This page contains part of one chaptérl only of the
text, i.e. part of that on Ta‘zirat. The description of the
manuscript is as follows:

It is an old manuscripﬁ, covered (as is all this collection)
in brown leather; +the paper is coarse and of a brownish
colour. The size of the paper is 193 x 142 cm, the writing
area covering 10 x 14% cm, on every page there are 26
lines, and in each line 15 - 17 words. |

It is written in dark brown ink and in a Maghribi hand

"and is undated.



On the last page this paragraph is found:
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It belcnged ta the al-Kittant Library, the owner
of which was Abd al Haqq al-KittanI of Fez. All the

books from this Library are now in al~Khizana al- Samma

in Rabat.



10.

11.

12.

13.

14.

15.

Basha ir al-futthit wa-al-sucud

fi Ahkam al-ta zirat wa-al-Hudud

Al-Ngéiriz al—Istiq§;’, Iv, 162.

Al-F3si, Muntakhabat, 89.

Nayl al-Ibtihaj, MS no. 1890, King al-Hasan IT Library
Rabat.

Kifayat al-muhtaj, MS No. 681, King al-Hasan II Library,
Rabat. 4

Ibn Maryam, al-Bustan, 209.

Al-Tanbakti, Nayl al-Ibtihaj, 359.

Al-Tanbakti, Nayl al-Ibtihdj, 359, and

Ibn al-Qadi, Durrat al-hijdl, 338, no. 1460.

The title ngz al-Jama‘a, was a new title used in al-Andalus.

Al-Nubahi, Tarikh al-qudat, 21.

Al-Tanbakti, Nayl al-Ibtihdj, 330-331.

Nayl al-Ibtih3aj, MS No. 1896 and al-Tanbakti,

Nayl al-Ibtihaj, 333.

Nayl al-Ibtihaj, MS, 42.

Kifayat al-Muhtdj, MS, 54.

Ibn Maryam, al-Bustan, 147-149. Al-TanbaktTf,
Nayl al-Ibtihaj, 223-224, and al-SakhawT, al-Durr
al-lamita, VI, 181.

Ibn Maryam, al-Bust3an, 209. Al-TanbaktT,
Nayl al-Ibtih3dj, 293-297. Kif3yat al-mubt®j, MS, 54.
Nayl al-IbtihTj, MS, 42.

Al-TanbaktI, Nayl al-Ibtihaj, 121.

Al-Khizana al-Malakiyya, Muntakhabat min-nawadir. . .-

al-Makhtutat, 89.




Chapter 3

I. The Evolution of the Administration
of Justice in Islam.

Justice as practised by the Arabs during the
Jahiliyya.

Judgement in Islam.

The difference between qac}g7 and ifta’.

The qualifications of a ngz

Judicature in Islam.
The Era of the Prophet.
The Era of the Orthodox Caliphs.
Revocation of Judgements.
The Umayyad Era.

The “Abb3sid Era.

IT. The Development of Islamic fiqh.

1. Abu HanIfa.

2. Malik.

3. Al-Shafi®i.

4. Ahmad b. Hanbal.

5. The WahhabY movement.

6. The Extinct SunnI Schools

a. Al-Awza“i
b. Da’ud al-IsfahanT
c. Al-TabarT.

7. The Shi‘a

a. The ImamT or Ja fari madhhab.

b. The ZaydI madhhab.



Justice as practised by the Arabs
during the Jahiliyya

Justice in the Jahiliyya was administered on a
tfibal basis. Each member of a tribe had the right
to enjoy its protection and to call for its help,
while he had the obligation of defending it against
any aggression, and of abiding by its traditions,

- customs and religion.

The judicial function was normally exercised by
the Shaykh, who might inherit the leadership of the
tribe, but was generally elected. He was thé one who
represented the tribe in its foreign and domestic
relations; besidés, there were tribal_customs which
used to be applied for the execution of orders and
for solving disputes between the members of his tribe
and other tribes.2 Justice was adﬁinistered according
to the traditional practices of the members of the
same tribe, and those of other tribes. Differences in
these practices depended, to some extent, on whether
a tribe was sedentary or nomadic. Among the best'known
sﬁaykhs of the Quraysh, for instance, were Hashim b.

Abd Manaf and his son “Abdull3h b. Hashim b. SAbd Manaf,
AbL Talib and Abd al-Muttalib al-SAs b. Wa’il.® Others
were Aktham b. %af;4 who was regarded as the best ruler
of his time, and whose judgements were never contested,

al—ggjib b. Zara , of Taﬁzm, and <A.mir' b. al-Dar'b5

There was no written law, or recognised legal



principles on which these shaykhs based their judgements;
S——
they simply applied their tribal traditions, their
experience, their own instincts for what was equitable
and, in some cases, what they believed to be the tenets
of their Judaism or Christianity.6
Some of the well-known Jahiﬁi were, of course,
still living wﬁen Islam emerged, such as Haram b.
Qutbah b. Sinan Al—FazzErE, who used to arbitrate
between the leaders of the Arabs, and whose judgements
were never contested. He was commended by ¢Umar b.
Al—Kha??ab on his handling of the case of <Alqama and
‘Kmir b. al—?ufayl, who had had recourse to him to
decide which of them was the better; he did not
declare either of them to be the bepter, but said:
"You are like the two knees of a brown camel, which
alight together on the ground; each of you has charac-
teristics which are not found in his peer, and each of
you is a noble lord." Haram said to ‘Umar: "If I had
said one word about it, the war would have restarted",
i.e. the war between the two tribes. SUmar said to him:
"The Arabs have justly made you their Judge.”7
Hearings, at this period, were generally held in
the shaykh's house or tent, although there were certain
well-known places that were also used for the purpose,
such as the Dar al-Nadwa and the Haram in Makka,
built by Quéay, and the market of<Uk5%.8

The aids to aiming at a judgement which, of course,

varied from tribe to tribe, included:



1. Kihgha - divination.

2. Zajr and ?jﬁﬁa - taking auguries from birds.

3. Azlam - divining arrows. -

4. Firasa and Qiyafa - scrutiny.

5. Bayyina and Yamin - evidence.(to be produced by

the plaintifggj—;nd an ocath (to be sworn by the
defendant.
The‘last aid is known to have been favoured by Qass b.
Sgeidat al-Iygd:{.9 One of the most famous Makkan legal

occasions was Hilf al-Fuqal. This Hilf (agreement)

was attended by the Prophet Muhammad before his
mission. The participants met in the house of
Abd Allah b. Jadcgn, and agreed to help the appressed
against the oppressor, and to obtain for anyone who was
unjustly treated in Makka, whether he was a stranger
or a native, a ffee man or a slave, the rights that
were due to him, and the money or property that he
claimed, either from themselves or from others.lo
Judgements given in accordance with such agreements
would be implemented without any need for sanctions,
since the parties had respect for, and confidence in
the arbitrator, which théy attested by the promise _
they gave before the Council of Arbitration.ll
When Islam came, it exémined these methods of

arriving at a judgement, confirmed some, rejected

some, and modified others.12



Judgement in Islam

There is some difference between the fuqaha’in

defining Qada’. Some regard it as comprising all

that is said by the judge which constitutes the deci-
sion, i.e. that it is "the statement of a legal
(shar¢i) judgement with the purpose of obligation“.l

The majority of them, however, define qada ” as:

A decision made between people in disputes
to settle conflicting claims and to put an
end to disagreement by means of legal
evidence.?2 '

The person who is entrusted with making this

qaga’ is called al-Qagf. The Qur’an states,

If thou judgest, judge between them with
equity. Lo! Allah loveth the equitable.3

A large proportion of the Qur’an is concerned with

legal matters. Surat al-baqara, for example, contains

so much legal material that <AbdAllElh b. SUmar used

to spend eight years teaching it.4

Al—?abarénz
relates, on the authority of Mu‘;wiya b. Abi Sufyin,
that the Prophet said:
God does not respect as sacred a nation in
which just judgements are not given, and
in which a feeble person does not cobtain his
rights from a powerful one.>

There is another person concerned with the shari‘a

besides the qa@i/ﬂakim: the Mufti, the official

expounder of the law; his function is called Ift3°,
the giving of a legal opinion or the legal solution

of a judicial question, Fatwa or Faty;




They consult thee concerning women, say
Allah giveth you decree concerning them.0

Assuming the office of Q;d; is considered a farg

kifaya (collective duty), so that one who refuses to
be appointed as a judge bears no sin, if there is
someone who will carry out this duty. For example,
when Uthman b. SAffan said to Ibn <Umar, "Judge
among the people", he replied, "I do not give judge-

7

ment between two'persons". There are many savants
who abstain from being judges, because of the perils
of the position, and they are not to be blamed for
that, unless there is no other person who will carry
out the task.8 According to MZlik, "He must be
compelled if there is nobody else'"; but some ¢ylama’
say, "He must not be compelled, even if there is
nobody else!”9

The giving of a legal opinion is also considered

to be a farq kifgya, so that it is not obligatory on

‘a qualified person, if someone else can be found to

do it.lo The Prophet first instituted Iftaz, in which

he was followed by the orthodox Caliphs and the Tabi‘ln.

The difference between qaqg’ and ifta’

There is really no difference between them except

that the gada’ of a judge is binding while a fatwa is

the statement of a general rule, which is not binding.

A judge has to follow the pleas which comprise evidence,
and confession,»in addition to statements. a muftz,
however, follows and applies the authorities, the Qur)gn,

the Sunna, etc.



The qualifications of a Q;di

He should be a Muslim, sane, male, free, of legal
age, just, educated, and sound of faculties (i;e; he
should not be deaf, blind or dumb);ll"Women are

allowed to hold the post of Qadi and to give judgement

in all cases, according to the statement of Ibn Jarir

al-Tabari. :Others said that she could judge in every-
13

thing except cases of Hudud and Qis;s, which is the

12

opinion of the majority. The judge must be a
respectable person.

The function of the judiciary is one of the most
important in a state because it can protect the people

from the arbitrary exercise of power, and through it

the people may enjoy tranquility and\security. Judge -
13.

ment is one of the attributes of God.
..« 'Then have patience until Allah judge
between us. ‘'‘He is the best of all who deal
in judgement.l:'

Judicature in‘Ilem

The development of Judicature in Islam went through
a series of stages, owing to differences in the inter-
pretations of the texts on which it was based; this
bccﬁrred when the Iélgmic State was extended, various
different nationalities came within it, fuqahg’ emerged

and schools of fiqh became numerous. ‘We shall distinguish

the following stages: the era of the Prophet; the era
of the Orthodox Caliphs; the Umayyad era; the
Abbasid era; the establishment of the various madh;hib;

the Ottoman era; and the present era.



The Era of the Prophet

The Prophet was the first judge in Islgh,'"So,
judge between them by that which Allah hath revealed.”l
He used to base his judgements on the Qur’%n, as, for

example, on Surat al-Majadala in the case of Khawla

bint Tha laba and her husband, Aws b. al—Sghi§.2

Allah has heard the plea of her who disputes
with thee in regard to her husband, and who
complains to Allah; Allah is one who hears
and clearly sees.

The Dispute:

The Prophet acted continuously as a judge and
the Qur’gn‘prescribed his judicial pronouncements.
For example, when Khawzla bint Tha“laba, the wife of
Aws al—§5ﬁi§, who had divorced her by the use of a pagan
formula, appealed to the Prophet, he declared that the
divorce was valid, but she pressed the matter and
appealed to Allah, with the result here given. This
was the case also in the gudda for theft and for other
.offences. All of those punishments were inflicted on
this basis. ‘Ubada b. al—%émit relates:

We were with the Prophet in council, when he
said: "Will you swear fealty to me, in that
you will not be polytheists, or commit
adultery, or theft, or murder, which God has
forbidden, except for a just cause? Those of
you who will abide by this, will receive their
due recompense from God; if any one of you
commits any of these offences and is penalized
for it in this world, he will be purged of it
if any one of you commits any of them and God
conceals it, God will then deal with him, and
if He wills He will pardon him, and if He wills
He will punish him."



In one version the following words afe added: "So
we swore fealty to him in this." This saying was
related by all the relators of the gadth except
AbG D754 3 |

The authority of the Law and of the judge is
established by the following verse:

But no, by your Lord, they can have no

Faith, until they make you judge in all

disputes between them, and find in their

souls no resistance against your decision,

but accept (them) fully with submission.4

The Prophet both handled the judicature himself
and also delegated it to othegs, on a temporary
basis, and for particular disputes. For example,
it was delegated to Umar b. Al-Khattab, toAll b.
abi Talib, and to Hudhayfa b. al-Yamani,> each of
whom handled one case only. When the area of the
State was extended through conquest, such as, for
example, the conquest of Yemen, the Prophet also
appointed certain companions of his to handle the
judicature and the Government, as when he sent Mu®adh
b. Jabal to Yemen as both Judée and Governor. He also
appointed CAttab b.zUsayd to Nakka after its conquest,

as its Judge and Governor.



The Era of the Orthodox Caliphs

Abu Bakr folloWed the Prophet in his handling of
the judicature and the government, in that he applied,
in the first instance, in his judgements what he read
in the Qur Y3n. TIf he could not find a ruling in the
Qursén that fitted the case, he would resort to the

Sunna of the Prophet, as exemplified by any qawl (saying),

£i%l (act) or taqrir (report) of his.' If, again, he

could not find anything here, he would consult the
pecople, since some person might remember a Sunna which
others did not. If such was not forthcoming,2 he would
call upon the best of the Prophet's Companions in order
to ask their opinion. cﬁmar b. Al-Kha??;b also followed
this practice 'during the first part of his caliphate but
when the Islamic State became more widespreéd, he could
no longef deal with justice, government and defence
himself.

The Judicature was thus separated from government,
and it began to be delegated in the various Isl3mic
provinces, to judges who were appointed by the Caliph
himéelf or by the Governor through a Commission issued
by the Caliph.3 Such judges did not decide cases

concerned with . qisgs or hudud or taczzr penalties

[y (N LY

such as imprisonment; these were decided by the Caliph
only, not even the appointed Governor having the
authority to do 50.4 Abu Bakr, during his caliphate,

appointed cUmar b. Al-Khatt;b as a judge, and (Umar,



during his caliphate, appointed %1i b. Abi T;lib,
allegedly the best judge among the Prophet's companions.
They kept in their own hands decisions in cases involg-

ing hudud and q1§;s and employed their appointed judges

only as auxiliaries for deciding disputes such as those
to do with commercial matters and certéin aspects of
the Sharz(a, for example, marriage and divorce. In
éffect, the jurisdiction of the appointed: judges was
restricted, at this period, to what we should call
civil cases.
There appears, on the whole, to have been only

one judge in each province, with responsibility for
all its judicial affairs. We know, for'example, that
the province of Damascus had only one judge.7

It seems that the judges' duties, during this
early period, consisted lérgely of giving fatwads on
the correct interpretation to be applied to Qur’gnic

legislation and details of the sunna. "...We have

neélected nothing in the Book (of Our decrees) ..."
For this reason each judge had attached to him a
companion of the Prophet who was considered a suitable
authority in jurisprudential matters. (Umar b. al—Kha?ﬁ;b
was the first to despatch such consultants to various
provincés, in order to give legal advice: ‘Abd Allah b.
‘Abbas to Makka, Zayd b. Thabit and AbdAllah b. ‘Umar

to Al-Madina, (AbdAllah b. Mas(ad to Al-KGfa, ;nd

-
CAbdAl13h b. ‘Amr b. al- As to Eqypt.>



The judges had considerable freedom in exercising
Ijtihad in their judgements, whether in words, or
deeds, if there was nothing relevant to be found in
the Qur’gn or the Sunna.10

They do not seem to have been called upon to
make many difficult decisions during the periods of
the Orthodox Caliphs and the Ummayyads, for it was a
time of evaluation and development, and there seem to
have been no cases, as mentioned previously, where
written judgements were required. This was because
the two parties in most disputes were essentially
seeking interpretation (fatwa) and if the judge could
provide this, they were satisfied with it, since it
was based on principles derived from the Qur’an and
the Sunna, or on Ijtih;d, or on consgltation between
men of authority in this field. '

The execution of judgements was handled by the
'judges, but they rarely needed‘to exert their authority,
since the litigants themselves would usually accep£ the
11

given judgements and put them into effect.

Revocation of Judgements

The judgement of a judge was not revoked if he
had reached it by means of his Ijtih;d. Even if he
had formerly made a different judgement, in which he
found he had made a mistake, he would not revoke it, .
because he had based it on proper Ijtihad. An explana-

tion for this procedure is given by saying that a change



of opinion is similar to the abrogation of a text,

N
since its effect will only apply to the future.l“ This
is because the judge is not entitled to pass a sentence

of qi55§ or hudud. There is a message of Caliph Umar b.

g

al—Khapp;b, addresSed ﬁo the first Judge he dispatched,
which contains all the conditions which a judge must
fulfil.!3

Courts were held in mosques, and no special premises

14

were provided.



The Umayyad Era

The administration of justice during the Umayyad

period continued much as it had during the period of

the Orthodox Caliphs; judges passed judgements accord-

int to the Qur)an and the Sunna and according to their

ijtihgd. There were, however, a number of developments

that distinguished it from the previous period:

1.

A judge was additionally entrusted with the
consideration of cases of wounding.1

The recording and registration of judgements
commenced, as a result of increasing disputes
and recourse to litigation, as well as a more
contentious attitude on the part of litigants
than in the previous period.

A Supreme Court (Mabkamat al-Magalim) which was the

equivalent of our Court of Appeal, was established.
This was presided over by the Céliph himself. It
was established by €Abd al-Malik b. Marwan, who
appointed one particular day of the week to look
into complaints. Most of the cases which this
court handled concerned the infringement by
prominent persons, mostly from among the court

and from the Umayyad class itself, of the rights
of others.2 Cﬁmar b. %bd al; Azzz, the successor
of ®Abd al-Malik b. Marwan, upheld the rights of
other people against the Banu Umayya, when any
judge failed to do so.

Clerks were employed in order to record the details

of cases, including the statements of the litigants.



5. Witnesses were brought in to testify to the fact
that the judgements issued by the judge were not
inconsistent with justice and right.3
This period saw the recording in writing of the

Hadith of the Prophet, which is the second source of

the Sharz‘a. This was necessitated by the fitna, the

war between Ali and Mu‘éWiya, as a result of which
badzth proliferated, each side producing sayings
favourable to itself. (Umar b. ‘Abd al Bziz gave
permission to Aba Bakr Muéammad b. ngim, his deputy
governor, to collect, for the first time, the Qadith-= 

4

that seemed to be authentic.



. 'The‘Abbﬁsid'Era’

Under the‘AbEEsEds the Muslim State became some-
thing different. It was more extensive than any other
State at that time, as a result of the conquest of the
countries surrounding the Arabian Peninsula. Islam
had become the religion of many different nations and
cultures, and from this situation arose many arguments
and differences of opinion on legal matters. ‘Umar b.
%bd al1-$Az1iz had started to collect the Prophet's
@adfth,l but it was the ‘AbbasTIds who played a vital
role in endeavouring to increase the power of the state

while retaining the Sunna. Their aims were as follows:

1. To record the whole .of the available Sunna

in order to preserve it from subsequent
alteration.

2. To establish the general principles of Usul

al—Shagzié.z

Al—ManQEr asked Malik to compile a book for the legal
guidance of the people, reqﬁesting him to avoid the
rigidity of Ibn ‘Umar, the permissiveness of Ibn %bbas,
and the éontradictions of Ibn Ma51h13

Al-Man§;r hoped that all nations would accept this
book, but M;lik said that this was impossible because,
after the death of Muhammad, various companions of his
went to different countries and spread their knowledge

4

there, so that each now had many followers. There
were, in any case, no fundamental differences in the

basic rules between the various Madh;hib; there were



no real divergences from what was understood to be
laid down in the Qur)an and the gadth, but there
were some differences in the exegesis - for example
concerning ablution, as mentioned in the Qur);n:

0 you who believe, when you intend to offer

prayer, wash your faces and your hands’

(forearms) up to the elbows, rub (by passing

wet hands over) your heads and your feet up

to the ankles.> '
Some Muslims understood that the feet should be rubbed
as well, but others understood that the feet should be
washed as well as the ha'nds.6 Many different madhahib
were established by individual fuqahg’ between 132/749
and 310/922.7

Eventually the five present-day madhahib prepond-
erated, while others disappeared; four of these
madﬁ;hibs are Sunﬁz, the @énaf; School, the M;likz,»
the Sh;fi‘I School, and.the qanbalI'School, and the

PR

fifth is Shi i, which is divided into many branches,

- - - - -‘_-‘
Imami/Ja‘fari, Zaydi, (Alawi, Isma ili, and others.

The high court (Mahkamat al-Mazalim) established

by the Umayyads was cbntinued under the %bbgssids,

with the Caliph sitting ,in it several times a week,
instead of only once a week as originally intended.

The Qégi might occasionally preside in this court, but
in general he represented the purely religious side of
the law, whereas the Caliph represented the more secular
side, such as questions of injustice.9

e -
The post of Qadi al—ngat, or Chief judge, is an




innovation of the ‘Abb3asid period, indicating é certain
detachment of the judiciary from the central authority,
and a formalizing of its independence in its decisions.
This is further indicated by the QE@IS being accor&ed
a distinctive form of dress, and by the removal of
the courts from.the mosque to a specially designated
location.

The situation in the Maghrib and Andalus was the

same. The Caliph or Amir was the ultimate judge,

because of the inseparability of religion and law.ll

The necessary qualifications for the position of QE?E
in the West were also much the same as in the East.
The QEQ: had to be a Muslim, be free, have attained the
age of puberty, be of known piety, and have a sense of
justice and a good knowledge of the world, be sound
in all his faculties, be articulate,.and give no
occasion for scandal in his conduct.12

Some fuqahz.a7 allow a woman to be a judge. Al-?abarz
considers this to be permissible in all circumstances,
whereas Abu Hanifa considers it to be permissible only

.

in those cases in which a woman's evidence is acceptable,

that is to say in all cases except those concerned with

hudud and wounding (jar“ah).l3
S )

There were some differences in the method of
appointing a QEdI . In some cities, from the 3rd or
4th century, it was customary for the position to be

14

passed on from father to son.



The judicature, as it developed under the AbbasIds
remained the basic pattern for the Arab Near East until
the break-up of the Ottoman Empire. Thereafter, in
most countries; only civil law continued to be subject
to the Sharita. This has remained stable until now,
with the important exception that Iraq, two years ago,
departed from-the Qur’%nic prescriptions concerning
inheritance, by allotting a daughter the same amount

as a son.



The Development of Islamic figh

Jurisprudence (fiqh) developed in Islam chiefly

as a result of the need to explain the Quﬁ”En and

Sunna to the inhabitants of the new Arab empire who

had embraced Islam. It began in about 50 A.D. and
flourished for almost two centuries, in the course of
which many schools (madhahib) sprang up. Some of these
proved more durable than others, notably, of course,

in Sunni Islzm, the Hanafz, M;likI, Shafi®i and Hanbali

-

madh3hib.
1. AbT Hanifa
His full name was al-Nu man b. Th;bit. His grand-

father Zay@g is said to have been brought as a slave
from Kabul1 to Kufa and set free by a member of the
Arabian tribe of Tayyim Allah b. Tha‘labah. He and
his descendants thus became maw;li of this tribe.
However, according to another source, they were not
‘the mawali of anyone.

Abu ?aﬁzfa himself was born in K;fa about the
year 80/399 and lived there, working as a manufacturer
and merchant of a kind of silk material (khazz). He
also became a theologian and religious lawyer. His
first teacher was a certain Imam Cz?im34 he attended
the lectures of gammZd b. Sulayman (d.120), who taught
religious law in Kufa and, perhaps on the occasion of
a pilgrimage, those of ‘Ata) b. Rabah (d.114 or 115)

in Mekka. Abu HanIfa may even have lived in Makka for
L Y



a time after escaping at the end of the Umayyad reign
who suffered from the governor of Kafa, Ibn Hubayra, who

5

had imprisoned him. After the death of his teacher
gammgd, he became the foremost authority on questions
of religious law in Kufa, and the main figure in the
Kufan School of Law. He had a large number of followers
isuch as Abu Y&éuf (Ya‘dab b. Ibrahim al—An§5£1) an Arab,
not a maw la (113/731 - 182/798);6 Mu?ammad b. al-Hasan
al-Shaybani (132/749 - 189/804), and Zufar b. al-Hadhal
(d.158/774) and also Abu gaﬁifa's son Hammad, and his
grandson, Ismacil, who was di; in Basra‘and in Riqga
N '
(d.212/827). He consistently refused to accept the
position of Q;Q£:'ei£her under the Umayyads or the (Abbasids,
and suffered flogging and imprisonment for this refusal.
His Alid sympathies appear to have been responsible for
his reluctance to serve, and indeed his aid to rebels
against the caliphate. It is uncertain whether, having
been imprisoned by al—Manéﬁb, he died in prison, or
was eventually released but forbidden to promulgate

any fatwas.

2. Malik
’ - O S .
His full name was Malik b. Anas, b. Abi Amir
-— - -~ - l
al-Sahabi, b. ‘Amr b. al-Harith al-Asbahi al-Himyari.
(] U ] ¢ .

There is another tradition about his descent, some

authors saying that it was from a client of the Banu

2
Tayyim. - In any case, he is said to be a descendent

of Qahtz'n.3
L3N Y



There is dispute as to his mother's name and origin.

Some say that her name was al-(Aliya bint Sharik from
BaﬂZ—Qab?gn, the same tribe as his father, and others
say that she was ?ulay?a, a client of (AbdAllah b.
Mu‘ammar of the Banu Tamzmt'

He was born in Dhu alqmur’uwwah5. some time between
the years 90/709-'97/716;6 He is élleged to have spent
either two or three years in his motherfs womb.7 The
date of his death is well-established as 179/790.8 'AHe
was buried in al—Bad&‘, in al-Madina.

Late sources indicate that Mglik may have studied
with the celebrated Rabi(a b. Fafﬁkh. He also étudied
with Ibn Hirmiz, Nafi®, Ibn Shihab, Muhammad b. al-
Munkadir and others.9

He was known as ‘Zlim al{MadIna'or Imam Dar al«<Hijra,
being one of the first scholars in Madina to devélop
and systematize the study of jurisprudence.%p He was
~also distinguished in Qur‘Zn reading and exegesis, and
11

to a lesser degree in theology and astronomy.

His greatest work is Kitab al—Muwatta’, which,

with one exceptionlz, is the earliest surviving book

on Muslim Law. Its object was to give a survey of Law

and Justice and of the ritual and practice of the Muslim
religion as represented by the practice of the Sunna during

and since the Prophet's time, and to establish criteria

for Ijmg‘ (and Qiy2s), based on the Sunna, before it was

forgotten or corrupted.



The success of al—Muwa@@a‘ was due to the fact that

it was based essentially on the Qur)an and gadzth; it

represents a transition from the simple figh of the

earliest period of Islam to the amalgamation of
Islamic Law and the customary law of al-Madina, which

produced the Badf%h of the later period.13

It is said that M;lik wrote it at the request of
al-Man§Er for a book based on principles less strict
than those of Ibn (Umar, yet stricter than those of
Ibn “Abb3s would allow. 14

According to al—ShaySEnE, many_of the tranditions
Malik included in al—Muwa??J were "from later authorities®".lS
The classification of the HadIth in the M31iki madhhab,
either in the Muwa??a’or iﬁ Sognﬁnfs Mudawwana represents

) - z
"a harmonizing interpretation of tradition.”lo

Although
Qadzth playedran important role in the formulation of
Malik's doctrines and in his reasoning, to some extent
“he ignofed it, because of the practical difficulty of its
application. Much of the Muwa?P;'s success stems from
the fact tha£ its author takes up an intermediate view
on disputed points, combining aﬁ extensive use of Ra'y
with respect for the "living tradition”.l7’

His doctrines were distinguished by the fact that
they followed Medinese usage. This caused many fuqahg.’to
reject his methods; but considered that the Medinese

were better interpreters of the Qadith and the Sunna than

anyone else because Muhammad had lived there; it was for
.



this reason that he always said: "Our practice is ..."
Two important principles that he enunciates, which
are most frequently applied in the Maliki Madhhab are:

a) Sadd al-dhara?it, which states that there is no

need to root out the source from which something
offensive may derive, as in the case of the vine
which is the source of alcoholic drinkflagand

b) Tahkim al caw‘é’id, which states that one should

respect customary practices. For example, when
Hind, Abu Sufyans wife, asked Mubammad if she
was allowed to take money.from her husbandfs
pocket without his knowledge, Muhammad said that
she might do as had been her custom.19
The M;likz madhhab has alWays been the predominant
one in the Maghrib (and was, formerly, in Andalus).
The reason for this is that, accordiﬁg to Ibn Khaldﬁn,
jurists from these territories principally visited the
%ij;é for purposes of study. The only alternative,
>in early days, was Irgd, which was much iess convenient
to get to. Furthermore, in their origins and in their
way of life, the inhabitants of the Maghrib and Andalus
had more in common with the people of the gij;z than
with those of Irgq?0
The principal transmitters of the M;likz madhhab to
the Maghrib were Yahyi b. Yahyd b. Kathir al-Layth,
¢~

234/848, "Isa b. Dinar 212/817, Abu ‘Abd Allah Ziyad b.

‘Abd al-Rahman al-Qurtubi, whose lagab was Shabtun 193/808,
. \ L ]




Asad b. al-Furit, 213/828, and €Abd al-Salam b. Sa‘id

- - - 21
al-Tanukhi, whose lagab was Sapnun)191/806.

3.  Al1-Shafi‘T

His full name was Muhammad b. Idris b. al- ‘Abbas b.
‘Uthman b. Shafi® b. al-Sa ib b. ‘Ubayd b. “Abd YazId b.
Hishim b. al-Muttalib b. ‘Abd Manif.

This means that he was Hisﬁimf, Mu@?alibi and Qurashi.
His ancestor Abd Manaf was the great-grandfather of the
Prophet Mul;iammad.1 His mother was from the Azd tribe. 2 He
was born in Ghazza in 150/767.3 His mother used to take
him frequently from Ghazza to Makké4 to acquaint him with
his relativés on both sides. Hevlived for some time with
the Banu Adad and Banu Hudhayl.s His first teacher was
Muslim b. Khalid al-ZanjI Shaykh al-Haram al-Makki: he
later went to al-Madina toc study with M3lik. After Mﬁlik's
death he went to Baghdad twiceG where he studied Hanifi

figh under al-Shaybghz and Abu Yﬁsuf.(’ His was a traditional

‘'school, in that he followed the Sunna as established only by

tradition going back to the Prophet, not by practice or
A 3. ’

o > . . o .
consensus. However, he used ra’y in his earliest period,

as practised by the Hanafis. He alsc used giyas and

ijtihid,grthe latter, héwever, only very rarely, when
there was no altermative.

He taught Qur’énic exegesis, the interpretation of
hadfth, grammar and pfosody;IO

A1-Shafi®i is unusual in that he altered his’views
in the course of his career. In the first period he

produced fatwas that combined the Maliki and ﬂanaff



position, but when he moved to Egypt and published his
boock, he presented views of his own. There are not
really very many differences between his views in these
two periods; he did not entirely.abrogate all those
that he had held earlier, but he did modify them some-
what. He withdrew his first madhhab as a system to
followjj'“but this was not»altogether effective, since
some of his followers continued toc combine elements from
both.

His death took place in Egypt in 204/819 at the age
of 54. There are two versions of the manner of his death.

One is that he was assaulted by followers of Milik when

he produced his book attacking Milik, Khilaf Malik.l? The

other is that he suffered from haemorrhoids and died of

a haemor'r'hage.l3

4. Ahmad b. Hanbal

His full name was Ahmad b. Muhammad, b. Hanbal b.
Hilal al-Shaybani, and he was a full-bred Arab by his
father and his mother, who were both from the Shaybani
tribe.l He was known as the Imam of Baghdad, and was
a celebrated theclogian jurist and traditionist. He was
born and died in Baghdad in 164/780 and 241/855 2 respec-
tively, dates given by his sons Abd Allah and Salih.

His family originally lived in Basra, then moved
to Marw-Sarkhass a district of Khurasan, with his grand-
fathel;,4 Hanbal b. Hilal, who was governor of Sarkhas,
under the Umayyads. He was one of the propagandists of
the “Abb&sTds, and therefore moved to Baghdad when they

came to power.



Ibn Hanbal was an extremely strict follower of the
Sunna of the Prophet, and the founder of one of the four
major Sunni Madhahib, the Hanbali.

His teacher

His first studies were in Iraq with the (yiama °

al—ﬂadzthJS When he reached the age of sixteen, he
followed a certainrHEShim b. Bashir b. Hazim al-Wasiti
for four years.' Later, after he had studied a great
number of Qadiths and fatwas, he turned to the study of

figh. He studied under al-Shafi i, although he was not

wholly satisfied with his teaching. Therefore he made a

series of journeys, in Iraq, the HijEz,,Yemen and Syria
-

? of these different regions./

in order to visit the ¢Ulama
The Hanbali madhhab was one that relied on the Qur’an

and the ﬂadf%h. Ibn Hanbal had an aversion to the use of

2
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ra’y. He was distinguished as a Salafi, which means he

followed the Prophet and his companions and applied the
Sunna.

Ibn Hanbal's doctrines énd dogma did not spread far
in his own lifetime. The principal reason for this was
that the other three early madhahib were already well
established. The ﬁanafz.madhhab dominated Baghdad and
Iraq in general, as well as many other parts of the Muslim
world. This was because when al-Rashid appointed Abu Yusuf
as a judge in Baghdad, he gavelhim the right to appoint to
other such posts, and to send judges to other countries;
thus all QE@fé were from his madhhab, the ﬂanaffl The
Sﬂaficz madhhab was influential in Egypt and Syfia and

the Maliki in Maghrib. The Hanbafz madhhab was a late-



comer and so very slow to start moving. It was also very
strict in some respects, which made it not easily accept-
able to some. Scome of the ‘Ulama’, such as al-?abarz

and Ibn SAbd al-Birr, counted Ibn Hanbal among the trad-

itionists (Muhaddithin) rather than among those jurists

10

qualified to use independent reasoning (mujtahidin).u

5. The Wahhabz.movement

In 1115/1703 ~* Muhammad b. Abd al-Wahhb was born
in (Uyayna, in Nejd. He followed the dogma andvdoctrines
of Ibn Taymiyya and his pupil Ibn Qayyim al-Jawziya, and
became famcus as a reformer of the @anbalz~madhhab in Nejd
and throughout the Arabian Peninsula during the reign of
‘Abd al-A7Tz al-Suddl?

Muhammad b. ¢Abd al-Wahhab was third only to Ibn
Taymiyya and Ibn Qayyim al-Jawziya in reviving the
ﬂanbalf madhhab; hé returned to the feligious spirit

of his forefathers who followed—13

the Salafiyya in the
basic principleé of their religion, and referred only

ﬁo the Qur’an andithe Sunna of the Prophet. He basically'
followed the doctrines of the ganbalz madhhab, but as he
promulgated some Fatwas of his own, he may alsc be said

to have been independent in some of his doctrines and

not entirely'a Muqallid. He wrote three books: Risalat

al-Qaw3 ‘id al- Arba , Kitab Kashf al-Shubuhat and Kitab

Masa’il al-Jahiliyya. He died in 1206/1791.14
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6. The Extinct Sunni Schools

There were other Sunni madh;hib which did not survive.
Of some of these we know little except the names of the

Fugaha’ who founded them, such as ‘AbdAllah b. Shubrama

(d.144/761), Muhammad b. Abd al-Rahman b. Abi Layla,
\

the Kifan judge (d.148/765), Sufyan al-Thawri . (d.161/777),
al-Layth b. Sa‘d (d.175/791), Sharik al-Nakha®i ' (d.177/793),
Sufy;h b. LUyaynak (d.198/813). Ishaq b. Rahawayh = (d.238/852)
and Ibrahim al-Baghdadl Abu Thawr  (246/860)."

There are three about whom we know rather more, namely:
1. al-Awzai: He was>knowﬁ as al-Imam Abu €Amr ¢Abd

al-Ra?dan'b. CAmr al;szE‘{}' being originally from

the tribe, al-Awza & or alternatively from a village

of that name near Démascus? He was born in Ba%lbak in

88/707. He lived in Beirut until he died in 157/773,

and is buried there. His madhhab was Syrian but it

spread as far as Andalus. By the 3rd century A.H.

it had become extinct. He felied principally on

gadfih; for example, he did not agree with Abu

ﬂaﬂ?fa on the punishment of execution. Abu ﬂanzfa
had stated that on the battlefield an army commander
had no right to execute a criminal until he arrived
back in his own country; al sz5<I did not agree,
stating that the Qur’gn and the gadzth had not

4

mentioned such a case in a state of war. Although
pressure was put on him to become a judge, he declined

to do so.



D;)Ja al-Isfahgnzél better known as Abu Sulayﬁ;n
al-?;hirz, was born in Kufa in 201/ 816 and died
there in 270, but originally he was an Isfahani who
lived in Baghdad. His madhhab followed the Sunna
exclusively, accepting only what they understood

to be the literal meaning of the texts and demonstrat-

ing total aversion to raly and qiygsiz "If you differ

in anything among yourselves, refer it to Allah and
His Apostle}"jn His madhhab spread to Andalus, where
it was practised until the S5th century;4 it had
disappeared completely by the 8th century. A véfy
important follower of this madhhab was Ibn gazm who

wrote many books on it, such as Kitab al-IQkEm Li

Usul al-Ahkam, al-MuQalla, and al-Fasl fi al-Milal
. [y 1

al-Ahwa ’ wa al-Nihal. It is interesting to note

that he had some doctrines which are similar to
modern Western theories. for example, this school
is the only one in Islam which stipulates that a
poor husband is to receive alimony from arrich
wife?
Al-Tabarl : Abn Jafar Muhammad b. Jarir .

.
al-?abarz (224—310)l was born in Amul in ?abaristéh.
He lived in Baghdad where he distinguished himself
in several fields of learning. He was a travelling
Jurist and studied the jurisprudence of Mgiik,
al-Shafi‘{, and Abu Hanifa. Later, he founded his

own madhhab which gained followers in Baghdad. It

ceased to exist in the middle of the 5th century.



He wrote many baocks, such as al—La?if, al-Khafif,

al-Basit, al-Athar, and Ikhtil3f al-Fuqaha ’, and,

in history, al-Rusul wa al-Multk.2

7. The Shia

There are a great number'of sub-divisions within
ShT a Islam; some indeed are sc extreme in their views
as almost to cease to count as Muslims at all.

The Ja®farT Shi‘Is accept only traditions that go
back, in their view to the Al al-Bayt and their own Im?ms.
They believe that the door of Ijtihad is still open to
those who are qualified to exercise it, and that it will

never be shut. They reject qiyas and ijma<, as long as

they have their Imams, who have direct knowledge of the

provision of the divine law.

The ImamI or Ja“farT madhhab

This is the main ShT‘f madhhab. They follow Imam
Jafar al-@idiq, and his father Muhammad al-Bagir, who
practised jurisprudence;l many scholars quoted from their

Figh, such as Abu ganffa and Malik. They also disapprove
2

of Ra’y.

The ZaydI madhhab

Of the other main branches of Shi‘a, one is the
ZaydI which follows Imam Zayd b. (Ali b. al-Husayn b.
%1T b. AbT ?glib who sought to wrest power from the
Umayyads in the Reign of Hisham b. ‘Abd al-Malik. There
are many variations of jurisprudence in this Madhhab. It

is followed principally in the Yemen}
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The Hudud

ﬁudﬁﬁ Crimes:

The gudﬁd are penalties determined for the satis-

faction of the rights of Almighty God or for the sake of
the community. When the Fuqah;’ say that a penalty is
"a right of Almighty God", they mean that it cannot be
abrogated, either by individuals or by communities. They
consider that the penaity is a right of God whenever the
public interest merits it; this means the protection of
the people from corruption and the preservation of their
property, honour and safety.

The penalties determined for the Hudud crimes are

distiﬁguished in that:

1. They were set up to discipline the criminal, and in
their infliction there is no scope for taking the
personality of the culprit into consideration.

2, Each one, although conventionally considered as one

Qadd, in fact takes into.account two hadds, that is

to say, it respects both the right of God, and the
right of man in the particular matter; they are
determined, specified, specific and obligatory
penalties and therefore the judge cannot reduce them
or add to them, nor can he substitute anything else
for them.

3. They were established on the basis of combating
motives leading to a crime by means that discourage

the crime.



There are seven crimes to which ﬁudﬁd penalties are

applied:
I. Al-Zina (Adultery/Fornication)
II. Al-Qadhf (Defamation)
III. Al-Ridda (Apostasy)
IV. Al-Haraba (Irreligious Militancy)
V. Al-Sariqa (Theft)
VI. Al-Baghy (Rebellion)
VII. Al-Shurb (Drinking of Alé¢ohol)
Some of these crimes, as found and specified in the Shari “a
are alsc in the Mosaic Law.

These crimes are considered by the Mosaic Law to be
crimes and acts which are harmful tc mankind, and their
penalty is the fine, the small privation and the big
privation, lashing and killing.'

And God spake to Mosa allbthose words saying: -

.(13) Thou shalt not kill.
(14) Thou shalt not commit adultery.
(15) Though shalt not steal.

(16) Thou shalt not bear false witness
against thy neighbour.

(17) Thou shalt not covet they neighbour's house,
though shalt not covet thy neighbour's wife,
nor his manservant, nor his maidservant,
nor his ox, nor his ass, nor anything that
is thy neighbour's.2

In the Qursan God said,
These are the limits ordained by Allah, so do

not transgress them. And whoever transgresses the
limits ordained by Allah then such are wrong-doers.3



I. Zina (Adultery/Fornication

Zina is defined as "Any sexual intercourse without

proper marriage (nikah) or quasi-marriage, or with an owned

slave (concubine)." This is a definition approved by the
‘Ulamg’, even though disagreed about in detail.4

What is meant by quasi-marriage (shubha) is the occurrence
of the act with a woman whep the doer of the act thought that
she was legally permissible for him, for example, if a man has
intercourse with the female slave of his father, or one whom
he had a share in buying, .such as a female slave whom he and

his brother had bought or he and his friend had bought.s

The Hadd for Adultery:

The hadd for adultery in the Mosaic law:

Deuteronomy.

22. If a man be found lying with a woman married to
an husband, then they shall both of them die,
both the man that lay with the woman, and the
woman: so shalt thou put away evil from Israel.

23. If a damsel that is a virgin be betrothed unto
an husband and a man find her in the city and
lie with her:

24. Then ye shall bring them both out unto the gate
of the City, and ye shall stone them with stone
that they die; the damsel, because she cried
not, being in the city and the man, because he
hath humbled his neighbour's wife: so thou shalt
put away evil from among you.

Hadd al-zina.in the Sharia is the penalty stated in the Qurjan,

and confirmed by the Sunna of the Prophet. God said:

The adulteress and the adulterer, scourge ye each
one of them (with) a hundred stripes...”7

There is both a practical and a verbal Sunna of the Prophet

in this matter. 1In the practical Sunna, he ordered the

stoning of M5<iz, Al-Ghamidiyya and the two Jews. But in



his verbal sunna, he said:

Follow my example, adopt the same course; God
has laid down a way for them: a virgin with a
virgin one hundred lashes and banishment for
one year. A non-virgin with a non-virgin: one
hundred lashes and stoning.

He also said:

The blood of a Muslim man shall not be lawfully
shed except for one of three reasons: infidel-
ity after belief (i.e. apostasy), committing
adultery afger marriage, and killing a soul not
for a soul.

A Muhsin is a person who has married in full legality,
—t

whether a man or a woman, according to a proper contract.

No consideration is given, with regard to his committing

adultery, whether he was with his spouse, or divorced,

sane, mature, free and Muslim.9

There is disagreement among the Fuqahg’ with regard

to IQ§5n. Al-Shaff?Tand Malik said that being a Muslim

was not a condition of Ip§5n. Therefore, if a Muslim
marries a Dhimmiyyah he becomes Mub§in. Ibn—gan&al,

however, does make Islam a condition, so that if a

Muslim marries a Dhimmiyyah he is not Mubqén. It is

related from Ibn (Umér.that the Prophet said "A polytheist
is not Muhsin"; and that freedom was not a condition for

being Mub§in.10 In the Shi‘I Madhhab Mut ¢a marriage does

not make a man Muhsan and if the wife of a:man is not with
him in the same town, he will not be considered as Mu@§in.11
We have seen that in the Shari‘a there are two
penalties for adultery:
1. Lashing and banishment.

2. Stoning.



All madhahib agree on these penalties but there is some
difference in inflicting them on the accused person.

The penalty of lashing

The Sharifa punishes the adulterer whe is not Muhsin
with the penalty of lashing, which is legally determined
as one hundred lashes; +this is agreed upon by all ‘Ulama’
because the relative Text is expressly stated. The
?anafiyya stipulate honest, well-reputed witnesses, who
shall declare the occurrence of the adultery and who have
to be confirmed by unimpeachable persons,12 if the
accused does not ;onfess to the act. Al—Kulayﬂ? said:
the non-Mub§in is to be lashed one hundred lashes, as
previously stated. Also an old man and old woman are
to be lashed; the authority for this is that ALlT b. Abi
?glib ruled that an old man and old woman should be lashed
one hundre@ lashes.13 |

The penalty of banishment

The Shari‘a penalizes the adulterer who is not Mub§in
with banishment for one year, after lashing. The author-
ity for this penalty is the Hadith of the Probhet which

says "A virgin (bikr) with a virgin (bikr), a hundred

14

lashes and one year's banishment."

This gadith is not agreed upon among the Fugaha®,
£herefore they disagree regarding the inflicting of this
penalty.

Abu Hanifa and his companions and al-Zaydiyya (Shi‘a)
A\

are of the opinion that this Qadith is abrogated or not



mashhur and it hadith (A?ad) personally, if they permit
banishment they do so as a Ta‘zir, which can be imposed if

the Imam sees fit. al-Zaydiyya concurs.15

Malik considers banishment to be an obligatory Qadd

——

for a man, but not for a woman;16 al—sza‘i concurs. In
the Maliki Madhhab there is no banishment for a slave.

Al-Shafi‘i and Ibn Hanbal are of the opinion that
banishment is a Hadd to be inflicted on an adulterer who
is not Mub§in;16_;IjSh;fi‘i'séys that banishment is for
both men and women, whether they are free or slaves, while
Ibn Hanbal says that banishment is a penalty for the free
only, whepher men or women.17

Ja‘far al-%gaiq (Abu ‘AbdAllaﬁ)said, whoever concludes
a marriage contract to marry a wife, but does not have

sexual intercourse with her, and commits adultery, shall

be lashed as stipulated in the @add -.one hundred lashes -
18

and shall be banished for one year.
In the Ja‘farz madhhab there is another penalty which
goes with the penalty of banishment (lashing for the non-
muhsin, as stated before), which is shaving the head and
banishment from the town for one year; this also applies
to the female adulterer if she is non—mub§£na.19
On banishment, Ngf;‘ related from Ibn €Umar:
The Prophet lashed, and banished, Abu Bakr
lashed and banished, and ¢Umar lashed and

banished. This is the real sunna of the Prophet.

The %ahiri madhhab follows this. The following story is

the authority:

A Bedouin came to the Prophet MuQammad and said,



"0 Prophet of God, give your judgement according to God's
Book." He was accompanied by his opponent who was more
religiously learned than him, and said, "Yes, pass
judgement on us according to God's Book, and allow me

to speak." The Prophet said, "Speak!" The man said,

"My son was asif (employee) of this man, and he committed

adultery with his wife. I was told that my son must be
stoned, but I ransomed him with one hundred sheep and

one with young. I then asked learned men, who told me
that my son must be lashed a hundred lashes and be
banished for one year, and that the wife of this man

must be stoned." The Prophet said, "By him, in whose
hand my soul is, I shall pass judgement between you
according to God's Book. The sheep and the one with young
must be returned to you; your son must be lashed a
hundred lashes and be banished for oné year. You, Unays,
go tomorrow morning to the wife of this man, and if She
confesses, stone. her." Then Unays went to her on the
following morning, and she confessed, so éhe Prophet'
ordered that she shoﬁld be stoned.20

The distance for banishment, according to Ibn Hanbai
and al—Sh;fi(i, is that distance at which the curtailment
of the duration of prayers comes into effect.

The distance for the banishment of a woman shall be
shorter than that distance in order that she be near her
family, so that they may be able to take care of her; and
it is probable that the banishment of a woman is not

mandatory.21



With regard to the banishment of a man, Malik said that
he should be imprisoned in the téwn to which he is banished.2
A1-Sh3fi%T said he should not be imprisoned in his exile.>S
Ibn ﬁanbal said there was no need for him to be imprisoned.24

The penalty of Stoning

Stoning is the penalty of the Muhsin adulterer, whether
a man or a woman; Stoning meané killing by throwing stones,
which is agreed on by all SUlama”’; nothing is mentioned in
the Qur’an about stoning, but it is a practical and a verbal

sunna of the Prophet, a penalty which he commanded, with the

unanimcous consent of the Companions, to be inflicted on M3 Siz

al-Ghamidiyya, and the mistress of the <asif.

Those who rejected this sunna were a group of Khawarij, who
denied the penmalty of stoning for a Muhsin, but approved of
lashing for both a Mubsin and a non-Muhsin, in accordanée with
the Qur’%nic text, "The adulterer and the adulteress: lash
each of them one hundred lashes."

One group, however, of the Khawarij called al-Ibadiyya are

said to have unanimcusly approved of the legality of stoning.

In al-Musnad al-Sahih, al-Ima3m al-Rabi¢ b. Habib al-Farahidi

al—cUﬁEnI relates from Abu (Ubayda Jabir b. Zayd Ibn ©Abbds,
concerning $Umar's speech about the so-called disputation with
the Prophet at the end of which is the narration of the proprie-
tress of the ¢sif, and the order of the Prophet to Unays al-
Aslami to go to her and question her and if she confessed to
stone her. She did confess, so he stoned her.

The IbadTs still stone the Muhsin adulterer and adulteress.
They assert that the Prophet ordered stoning, as did his Compan-

ions after him; +this is confirmed by the sunna unanimously

agreed upon. It is also confirmed by the verses in the Qur’En,25

because of the hadith of Umar b. al-Khattab, who said:



One verse that was revealed to the Prophet is

the verse of stoning, and we read it and under-

stand it: the Prophet stoned and we also

stoned.

The penalties of lashing and stoning are both to
be inflicted on any adulterer or adulteress, but as
previously stated, lashing only on non-Muhsin and stoning
cn a Muhsin. Tt is said that A1 b. AbI TE1ib both
lashed and stoned when he was at al-Kufa, that he lashed
Shurahgal-Hamadaniyya on a Thursday and stoned her on
the Friday. He said:

He lashed her in accordance with God's Book,

and stoned her in accordance with the sunna

of the Prophet.27
There is a relation that Ibn Hanbal both lashed and
stoned: first a hundred lashes, then stoning. Other
sources, however, say that he did not lash once a

sentence of stoning had been passed.28 The penalty for

adultery is of two kinds: the smaller Hadd which is

lashing (as given in the Qur’%n), and the other, stoning,

which is the greater Hadd. It is customary that the

greater penalty supersedes the smaller.
Al-Kulayni said:

If a Muhsin man commits adultery he is to be
stoned -~ nct lashed.

On the authority of Im3m Ja“far al-Sadiq Abh “Abd Allan
he said:

If a free man or woman commits adultery, each
of them is to be lashed a hundred lashes, but
stoning is to be inflicted on al-Muhsin and
al-Mchsina. Whoever contracts a marriage but
does not have intercourse with his wife, and



then commits adultery, shall be lashed and

banished for one year. Stoning is to be

inflicted with small stones.

The Prophet stoned but did not lash. It is said,
however, that 411 both stoned and lashed at al-Kufa;
this double punishment was denied by Abu “Abd Allahwho
said:

We did not practice this, that is to say, two

Hadds such as stoning and beating were not

inflicted on a person for one offence by us.30

The authority for the unorthodoxy of both lashing

and stoning is first the sunna of the Prophet, both

practical and verbal, and secondly the speech aof
‘Umar b. al-Khattab, as related by Ibn ‘Abbas, as

follows:

‘Umar said: 'I am afraid that after a long
time people will say that they can find no
reference to stoning in God's Book, and so
they will go astray and neglect an obliga-
tion which God revealed. But stoning is
to be inflicted if a man is Muhsin and the
act is proved, or conception or confession
takes place; and if an o0ld man and old
woman commit adultery, then stone then,
without scruple. The Prophet stoned and we
stoned. The Muhsin is not to be both lashed
and stoned.31

The said Hadith is applied by all Madh@hibs, even the
Ibadi.
Kashif al-Ghita’ stated as follows:

If a man commits adultery with any of his
blood relations (who it is religiously
forbidden for him to marry), or with any of
those with whom he suckled or with the wife
of his father, or if he forces a woman to
commit adultery, the Hadd for him is death.
The same applies if a ‘Dhimmi commits adultery
with a Muslim woman.



There is one kind of adultery which is not penal-
ized, though provisions are mentioned prchibiting it
and that is loocking on a person with lust; it has,

however, no Hadd in the Shari ‘a nor in the Laws that

preceded it, but it is left to the human being himself
to discipline himself and keep himself from it.
A verse of the Qur’gn says:

Tell the believing men to lower their gaze
and protect their private parts from sins.
That is purer for them...

And tell the believing women to lower their
gaze and protect their private parts from

sins and not to show off their beauty except,
only that which is apparent and to draw their
veil over their necks and basom and not to
reveal their beauty except to their husbands...

33
There is, furthermore, a Hadith of the Prophet
on the subject, which concerns one's deportment on

the highway. The Prophet said,

Lowering one's eyes, desisting from injury
and returning salutation...34

Looking at the forbidden degrees of consanguinity
is like committing adultery, as is mentioned by the
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ancient ‘Ulama’. However, no Hadd penalty is to be

inflicted upon an offender because he has not harmed
anyone else. The Laws prohibit a human being from
locking at another with lust. Therefore it is the duty
of both men and women to discipline themselves and to
fear God in this affair. However. self-punishment is
the severest penalty. Also Almighty God said,

Allah knows the traitor of the eyes, and that
which the bosoms conceal.3



Therefore a human being must discipline himself and
restrain himself in all matters. A poet said:

Men cannot be restrained from what entices
them, if they do not restrain themselves.

Homosexuality is considered as equivalent to
adultery and is punished with the same penalty according
to the Shafzca; in certain cases a diminished penalty
is imposed, and this depehds on the Ijtihad of the

Fuqaha’ or ¢Ulama’.

Sodomy is intercourse between man and man. 1In
the Mosaic Law both are to be killed because they have
committed an abomination and there shall be no blood-
revenge for them.

Leviticus, XX.

13. If a man also lie with mankind, as he
lieth with a owman, both of them have
committed an abomination: they shall
surely be put to death; their bloock -
shall be upon them.37

In the Sharia there are many provisions from the
Qur’Zn about the peaple of Lut; Almighty God said:

“And Lut! (remember) when he said unto his

folk: Will ye commit abomination such as no

creature ever did before you?3
The text defined it as adultery. God prohibited adultery,

saying:

And untoc Lut, ... and we saved him from the
town (folk whgg practised filthy (malicious)

In our text it is also called a wickedness (khabitha)

in that an act like this is interdicted interccurse.



For the ganaffs (Abn Hanifa and his two followers,
Abu Yasuf and Mu@ammad Al-Shayb3ani) a Sodomite is a
criminal similar to an adulterer; he should be penal-

ized by the Hadd of stoning if he is a Mub§in and by

lashing if he is not a Muhsin, because the offence is of
the same nature as adultery, i.e. the satisfyiné of lust
with the object of lust.

S;me ﬂanaf{ Fuqaha”’, such as al~Zayla‘I, are of
the opinion that if the Imam sees a public interest
in killing a person who is habituated to sodomy he is
then entitled to kill him.40

Al-Shafi‘i says that the Hadd for adultery shall

be inflicted on one who commits sodomy. There are
two opinions in this matter: the first, which is

mashhur and is followed in the Shafi‘I Madhhab, is:

What is to be inflicted for adultery shall

be inflicted for this (sodomy). If the
offender is not a Muhsin, he shall be lashed
and banished; but:if he is a Muhsin, he shall
be stoned. ‘ -

The justification for this is Abu Musa al-Ash®ari's
relation from the Prophet:

If a man has intercourse with a man, they are
then adulterers...

The second cpinion is that both the one who commits the

act and the one upon whom it is committed shall be killed.

This is based on Ibn (Abbﬁs' relation from the Prophet:
If you find any committing the act of the tribe

of Lut, then kill both him who commits it and
him upon whom it is committed.



There are two opinions with regard to the manner of the
execution: one is that it should be by the sword,
because this is the approved method of execution for

hadd offences; the other is that it should be by

stoning, because this is the accepted punishment for
adultery, with which sodomy is equated.41

Ibn Hanbal is of the>opinion that one who commits
sodomy should be killed whether he is a Muhsin or not.
He maintains further that he should be stoned in order
that his punishmentvshould be similar to that imposed
by God on the tribe of Lﬁ?.42

Female homosexual acts are punished by Ta‘zzr, not
by stoning, but the participants are regarded as being
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damned as adulteresses. This is the déctrine of Ibn
Hanbal, as well asvof-al~Sh5fi‘I, and it is justified
by the Hadith of the Prophet, "If a woman has inter-
course with a woman, then both of them are adulteresses,
and Ta(zzr~shall be inflicted for it.”44

The Ja“fari madhhab considers that sodomy and

lesbianism are among the most serious offences, and

that the badd for them should be one of the most severe

hudud - "There is no more severe penalty than for this
> .

abomination. Burning is permitted only for this; other-

45

wise it is completely excluded."

The Qadd for the sodomite may be inflicted in a

ﬁumber of ways, to be selected by the Ruler; these are:
beheading, stoning, being thrown from a high place, or

burning. The person sodomised is also to be killed if



he is mature and distinguished; but if he is young he
is to receive Ta‘zir.

In cases of 1esbianism, the committer of the act
and the one upon whom it is committed are to be lashed a
hundred lashes, and no consideration is to be given as
46

to whether they are Muhsina or not.

Al-Kulayni said, concerning the hadd for lesbianism:

Its hadd is that of adultery. So if two women
are found under one cover, each shall be lashed
a hundred lashes.

Abu Abd Allah said:
If two women are found under one cover with no
partition between them, they shall be lashed
according to the hadd; if this is repeated,
the hadd of lashing shall again be inflicted

on them; and if they do it a third time they
shall be killed.47

A similar offence to sodomy or lesbianism is that
of a man having intercourse with an animal. The Mosaic
Law provides that whoever commits this act shall be killed

together with the animal. If a woman approaches an animal

ith desire, the woman and the animal shall boeth die;
they are to be killed, and there shall be no bloock revenge
for them.

Leviticus, XX.

15. And if a man lie with a beast, he shall
surely be put to death: and ye shall slay
the beast.

16. And if a woman approach unto any beast:

they shall surely be put tg death; their
blood shall be upon them.438

In the‘Shar{‘a, however, no @add is to be inflicted

on one who commits such an act, because it is not

considered :to be the equivalent of adultery, but only an



offence against proper behavicur and disgusting to human
nature. The Ta®zir is at the discretion of the authorities
or the owner of the animal. Some are of the opinion that
the animal must be killed or burnt, while others are not.
Some distinguish as to whether it is an animal whose

meat is edible, in which case some hold that it should

be slaughtered and burnt; . others hold that it should not
be burnt. The former opinion is the more orthodox one.

If it is not owned by the culprit h¢ must pay its price
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to its owner ‘before it is killed and burnt. An act

- €7
like this is forbidden by all sources. Al-Shafi i is
of the opinion that whoever has intercourse with an

animal shall have the @add for adultery inflicted on

him. These are the general opinions in this regard:
1. The offender shall be killed, because of what
Ibn- ‘Abb3s related that the Prophet said: '"Whoever

has intercourse with an animal, kill him and kill

it with him.n>°

His death is to be like that
inflicted for sodomy, i.e. either with a_sword,
or by stoning.

2. The offence is 1like adultery. If the offender is
a Muhsin he shall bé stoned, but if not, he shall

be lashed and banished, since the hadd which is to

be enforced for sodomy is exactly like that for
adultery.

3. Talzir is to be imposed. The hadd is mandatory for

the restraining of the human soul from what it desires,



whereas the human soul does not desire an animal. As to
the animal, some say that it must be killed and its price
paid to its owner; while others say that it need not be
killed. 'If it is an animal whose meat is edible, then

it must be slaughtered, but if not, it need not be
slaughtered, because the Prophet prohibited the killing
of an animal whose meat. was not ediblesl. Others say -
that the offender must be disciplined52 only in a minor way.

In the Ja‘fari madhhab, if a man has intercourse with an

animal, they determined that the Padd should be twenty-five

lashes, and that he should pay the price of the animal to
its owner as a fine; the animal should then be killed and
its meat burnt. If the animal is a riding animal, such as a

donkey, then something less than the hadd is prescribed, and

the animal must be taken away to another town and sold ther‘es3 .

How the hudud are executed

In Mosaic Law, the Qadd of lashing. is to be executed on

the convicted person in the following manner:
Stripes -

How do they scourge him? They bind his twoc hands to
a pillar on either side, and the minister of the synagogue
lays hold on his garments - if they are torn they are torn,
if they are utterly rent they are uﬁterly rent - so that
he bares his chest. A stone is set down behind him on
which the minister of the synagogue stands with a strap of
calf-hide in his hand, doubled and re-doubled, and two

(other) straps that rise and fall (are fastened) thereto.



The handpiece of the strap is one handbreadth long
and one handbreadth wide; and its end must reach to his
navel. He gives him onewthird of the stripes in front
(on the chest) and two thirds behind (én that part of
the shoulder that is bared), and he may not strike him
when he is standing or when he is sitting, but only when
he is bending low, (for it is written - The judge shall
cause him to lie down —).54;1~

The Sharzca stipulates that the hadd .
\ be executed in

public, according to the Qur);nic texts

The woman and the man guilty of illegal inter-
course - flog each of them a hundred stripes.
Let no pity withhold you in their case, in
matter prescribed by Allah, if you believe in
Allah and the Last Day. And let a party of
the believers witness their punishment.55

- ’
The al-Fugaha disagree as to the number of people

- :
who should be present; Malik said "four persons or more';

others said: "three persons", others said: ''seven or mor'e";56
=
al-Shafi i said: "Four, because this is the number of
57

witnesses required for conviction."

The person on whom the Padd is inflicted is beaten

while standing, according to all the Fuqahg’; in Ibn Rushd

however; it is prescribed that he shall be beaten while
sitting. He is not to be laid down on the ground, fettered
or bound.58

His clothes shall be taken off except for what covers

his genitals. This is because 1l inflicted a Qadd on a

man and said to the executioner: "Beat him properly,

giving each member of his body its due of strokes, but



protect his face and his genitals." In another account
%lf'is alleged to have said,

Distribute the beating on his body except for his
head, his face and his genitals.

It is related of ‘Umar b. al—Kha??gb that a slave girl =
who had committed adultery was brought before him, and
he said:

You two take her away and beat her, but do not

break her skin; _the object is to discourage her,

not to kill her.39

Malik said: "The beating shall be on the back, and
the adjacent pafts of the body.". Al—SHEfi(z said: "The
beating is to be on all the members of the body, while
the face, the head and the private parts are to be
protected. The ganafzs élso protect the heéd, the face
and the private parts. Abu Yusuf said: '"Beat the head -

also", but he abstained from it later.

Cumar b. al—Khagt;b said to the beater: -~ "When you
beat, your armpit shall not be seen" - i.e. the beating
‘should not be very severe - "and give eVery member of

the body its due share'.

The removal of the clothes‘produces more pain.

A woman is to be beateh while seated, and her
glothes are not taken off except for fur and padding.
Her clothes are to be wrapped around her so that her
private parts shall not be seen. She shall not be
beaten on the head of the face.61

Specification of the whip with which the mahdud is to be lashed:

It should be neither hard nor soft, but in between,



and should have no knots. The justification for this is
the Hadith of Muhammad b. cAjlén who related from Zayd b.
Aslam, that the prophet was brought a man who had incurred

the hadd. A new hard whip was brought, so he said: "softer

than this"; they brought a soft whip, and he said: "harder
than this"; so they brought a whip which was in between the
two others, neither so suple as to cause great pain, nor so
dry as to have no éffegt, and he said: "This one.”62

A similar specification is given on the authority of
¢ Umar b. al-KhaQQ;b alsc, narrated by cx§im, from Abu

CUthman.

The hadd is not to be inflicted either in very cold

weather or in very hot weather; this is agreed upon by
. _ .

the Ulama7, since it is not meant to cause damage.

Stoning

In the Mosaic Law the hadd of stoning is to be executed

on the convicted person as follows:

(When the sentence (of stoning) has been passed they
take him forth to stone him. The place of stoning

was outside (far away from) the Court. One man

stands at the door of the Court with a towel in his
hand, and another mounted on a horse, far away from
him (but near enough) to see him. If (in the Court)
one said, "I have somewhat to argue in favour of his
acquittal', that man waves the towel and the horse

runs and stops him (that was going forth to be stoned).
Even if he himself said, "I have somewhat to argue in
favour of my acquittal", they must bring him back,

be it four times or five, provided that there is ought
of substance in his words. If then they found him
innocent they set him free; otherwise he goes forth

to be stoned. A herald goes out before him (calling)
such-a-one, the son of such-a-one, is going forth to

be stoned for that he committed such or such an offence.
Such-a-one are witnesses against him. If any man
knoweth ocught in favour of his acquittal let him come
and plead it~?

When he was about ten cubits from the place of stoning
‘they used to say to him, "Make thy confession", for
such is the way of them that have been condemned to
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death to make confession, for everyone that makes
his confession has a share in the world to come.
For so have we found it with A chan.

When he was four cubits from the place of stoning
they stripped off his clothes, a man is kept
covered in front and a woman both in front and
behind. '

The place of stoning was twice the height of a man.
One of the witnesses knocked him down on his back;

if he turned face down the witness turned him on

his back again. If he straightway died that
sufficed; but if not, the second (witness) took the
stone and dropped it on his heart. If he straightway
died, that sufficed, but if not, he was stoned by all
Israel.

A1l that have been stoned must be hanged. But the

Sages say: None is hanged save the blasphemer

and the idclator. A man is hanged with his face to

the people and the woman with her face towards the

fallows. S.R. Eliezer said. But the Sages say:

A man is hanged but a woman is not hanged.)63a

In the SharI‘a Stoning is also executed while a man is
standing, and no pit is to be dug for him. But in the case
of ‘a woman, a‘pit is to be dug for her, up to the navel.
There is disagreement as to digging a pit for a woman.

Ibn Nujaym said: "There is no harm in not digging a pit

for her." The reason for this is that, if the hadd is

as a result of a confession (whether it be a man's or

a woman's), if the guilty party tries to escape once the
stoning has begun, as Ma ‘iz did, the Prophet allows this,
because it is not permissible to held on to someone who

is to be stoned as the result of a voluntary confession;63

if, however, the hadd is the result of evidence,




the person is not allowed to try to escape, but must be

stoned to death. In the Jacfarf Madhhab a woman who is

to be killed by stoning must be buried up to her waist.64

If the stoning is as a result of the confession of
the adulterer or adﬁlteress, the person to start the
stoning is the Imam but if it is as a result of evidence,
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the witnesses must begin it.

In view of al—Shafiti, no person may execute the

-y
bud;d on free men except the Imam, or whoever he author-

izes to do so; according to the other madh;hib; there

is no need for the Imam to be present at the execution

of the hadd nor is he obliged to start the stoning.

This is because there is no proof that the Prophet was
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present on such occasions.

Executing an- Adulterer

In the Mosaic Law, executing an adulterer (caught
in the act) is lawful.67 "If a man be found lying with
a woman married to a husband then they shall both of
them die."’

In theShanf'a the killing of a non—Mubsin adulterer

is unlawful, in the opinion of some ‘Ulamg', except in
the case of his beiﬁg caught in the act.

However, in the opinion of Malik, Abu ganzfa and
Ibn Qanbal, no qi§5§ is to be inflicted on the killer

of a non—Mub§in adulterer; their justification for that

is a judgement passed by"Umar in the case of a man

who struck his wife's legs with a sword and cut the man



who was with her in two. So ‘Umar permitted the bléod
of the murdered person to be shed without retaliation,
and considered that the killing expiated the sin.68
Some ‘Ulamé"justify killing an adulterer.caught in
the act in terms of the provocation caused if the
woman concerned is the wife, mother or sister of the
person who catches him; if she is not related there
is no provocation. The majority of ‘Ulamg'ﬂ however,
do not consider any provpcation as a justification for
killing; they justify it as expiation of a munkar. This
expiation they regard as a duty. This is the prepond-
erant opinibn in the three Madh3hib, i.e. the M31liki,
the Qanaf; and the Qanbalg. 9

- -
Al—Shafi‘i, however, considers that the non-Muhsin

adulterer may not be killed, even when caught in the act,

unless he cannot be prevented from committing the crime
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in any other way than by killing him immediately. But

some of his followers believe that he may be killed in
71
any case.

M;iik, Abu ?anifa and Ibn ganbal consider that no

qi§;é or diya is to be imposed on the killer of a Muhsin
4 *

adulterer, because killing him is justified as a result of

his committing adultery. Since this is a Hadd and the
L)

Qudﬁﬁ may not be delayed or remited it is considered a

duty to kill a Muhsin adulterer in order to expiate a sin,

72

muhkar. The preponderant opinion in the shafi€i Madhhab



is in opposition to this. It is that the killer of a
Muhsin adulterer is to be killed, because he has killed
PRSI J5 S

for someone else, not for himself. This is countered

by ‘the argument that the blood of a Mﬁbsin adulterer

is permitted to anybody and not to one person only,
and that killing him is a duty; this is different
from the case of a murderer, whose blood is permitted
only to the avenger wﬁo has the option either to kill
or to pafdon.

Infliction of the YJadd on the Sick

A sick person may be stoned, but may not be lashed
until he has recovered. Stoning is intended to be fatal,
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so sickness is no reason for delaying it. The justi-
fication for this is the hadith concerning Sa¢d b. ‘Ubgda
reporting to the Prophet that a sick man had committed
adultery. The Prophet said: “Beat him according to

the Qadd.” Satd said: "0 Messenger of God, the man

is fatally ill; if we beat him one hundred lashes we
will kill him." The Prophet said: '"Take a bunch of
dates, which is made up of one hundred twigs and beat
him once with it”,74 which they did (i.e. they carried
out the spirit of the punishment rather than its full
force.) This representative punishment is adopted by
all Islamic Madhahib when the guilty party is mortally
ill. So the Qadd can be inflicted without danger of
death.75 o

No hadd is to be inflicted on a pregnant woman




until she has given birth and has completed the number
of days required for her purification. 1In the case of
stoning, some,Fuqahg"say that this should take place
immediately after her confinement, but others say it
should be delayed until her child needs her no more.
The Qanaffé, however, hold that this delay should be
so only if there is nobody else available to look after
the child. It is related that the Prophet said to
Al—thﬁidiyya, after she gave birth: "Go back until
your child will need you no more." The woman is left
in freedom during this time if the adultery is proved
by confession, but if it is proved by witnesses then

she must be imprisoned until the time for the lashing
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or stoning is due.

Conditions for the infliction of the hadd

That an adulterer be sane, of légal age, aware of
the prohibitions, free and uncoerced, living in an
Islamic country, having commitﬁed adultery with a
‘woman he is prohibited from marrying without a marriage
contract or suspicion. These conditions apply to both
men and women and are agreed upon by.all the Fuqaha’.
To be lashed if he is not muhsin, and be stoned if he is
77 -

mubgln.

A minor or an insane person may not receive a Qadd

punishment, according to the Hadith of the Prophet:

Three types of person are exempt from punishment:
a minor until he reaches maturity, a sleeping
person until he wakes up, and an insane person
until he recovers.

This is also agreed on by all Fuqahg’.



A badd shall not be executed on a woman if she is

coerced into committing adultery, according to the
Hadith of the Prophet: 'My people are not liable in the
s - .

case of error, forgetfulness or coercion.

Some Shafili Fuqahgﬂ say that the Qadd has to be

inflicted on a man, because the illegal intercourse
arises out of his own lust and is a voluntary action.

Sexual Intercourse for which no hadd is to be inflicted

Adultery is sexual intercourse which takes place"
outside the bounds of a proper marriage or a shubha marriage.
Shubha is something that appears to be legitimate but is
not confirmed, so ﬁhat an offender thinks that the act he
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is doing is proper and not prohibited. In this case

no hadd is inflicted, because of the shubha through

which intercourse occurred.
The general principle in the Shari®a is that hudud
) *
are abrogated by doubts. The basis for this principle is

the saying of the Prophet: "Abrogate the hudud if there
82 |
1

'are doubts. It is related that <Umar b. Al-Kha@tgb

said: "To make the Qudﬁh inoperative by dint of doubts

is preferable to me to inflicting them on doubtful

83

grounds." None of the Fuqahg’ reject the principle

of abrogating the Qudﬁd by doubts except the Zahiris.
L]

They do not accept the relevant accounts of the Prophet
and the Companions. Ibn Qazm states: "Some people are

of the opinion that the budﬁa are abrogated by doubts.

Ab% Hanifa and his companions adhere most strongly to
.



this, then the Malikis, then the Shifi®is. The Zahiris

however are of the opinion that the huddd may not be

abrogated by a doubt or executed on a suspicion because

of the Hadith of the Prophet: "Your blood, property,

34

honour and your skins are sacrosanct to you. If the

hadd is established it may not be abrogated, because of

God's saying:
...These are the limits ordained by Allah,
so do not transgress them. And whoever
transgresses the limits ordained by Allah
then such are wrong-doers.
For their proof, they rely upon the saying that came
down to us from the Prophet's companions, although it
is not contained in any text or work by the Pr'ophet.86
The Fuqahi"do not agree on what constitutes a
doubt in the matter of abrogation. For example: A
man who finds a woman in his bed and has sexual inter-

course with her, thinking that she is his wife, is not

liable to the hadd, according to Malik, Al-shafi*i and

~Ibn ganbal.87 They are of the opinion that the mere
presence of the woman in the man's bed supports his claim
that he thought her to be his wife, or his slave. Abu
ganzfa88 hqwever,.disagrees, because any of the wife's
blood relations or visitors méy sleep on the wife's bed.
In the opinion of Abu ganf%a: "One who marries a woman

incestuously is exempt from the hadd, because the hadd
L] L]

of adultery cannot be inflicted on him, as his marriage

89

contract is invalid"; but Abu Yusuf and Mubammad

contradict AbE'Haﬁifa in this matter and hold to the
[ )



opinion of Malik, Al-Shifi®i and Ibn Hanbal, which states

that the hadd cannot be avoided because of the invalid-

ity of the contract, as long as the offender is aware
of the illegality of his marriage.go

Any marvriage which is considered by all the Fuqahg’
to be void, such as that with a fifth wife, or with
a married woman, or one who is in her period of ‘Idcia'
(the legally prescribed period of waiting during which
a woman may not marry after béing widowed or divorced)

or one who has been divorced three times, does not,

in Abu Hanifa's view, incur the Qadd, even if the offender

is aware that it is prohibited; this is because (in the
opinion of Abu Hanzfa) the contract constitutes a doubt
L]

sufficient to abrogate the }}add.91

Malik, shafi€i and Ibn @anbal are not of the opinion

that the hadd is abrogated in such cases, because they
92

do not consider the contract to constitute a doubt.
Abu Hanifa is further of the opinion that anyone who

. L] .

hires a woman and commits adultery with her should not

incur the ?add because of the doubt constituted by the

Contract. Abud Yusuf and MuQammad, however, disagree
with him in this case, holding, with Malik, al-Shafi‘fi

and Ibn Hanbalgg, the opinion that the'Qadd may not be

abrogated because of the doubt inherent in the contract,
because it is a contract that doesAnot make intercourse
with the woman permissible. The justification of Abu
qanzfa is that this contract is a contract of benefit,

and that the adulterer attains a benefit through adultery,

94

so thét the contract constitutes a doubt.



Proof of Adultery

Adultery is proved by confession, by evidence of
witnesses and by the appearance of pregnancy in
unmarried women.

Confession has to be made four times, according

to AbWU HanIfa and Ibn Hanbal and his followers. Malik
[} LY
and al—Shﬁfi‘f'say: "The confession by the adulterer

once only is sufficient for the inflicting of the ?add.

Abu ?anzfé and his companions add that the confes-
sion shall be made on different occasions in accordance
with what the Prophet did with Ma %iz - four times at
separate sessions. Malik and al-Shﬁficz base themselves
~on what the Prophet did as regards the confession of
Al—v%szf which was made once only.95
Evidence

Adultery is proved by the evidence of four reliable
witnesses: '"Those who are chaste women and produce not
four witnesses, flog them with eighty stripes.”96 The
conditions of the evidence are: that it must be given
orally, not in writing; that the witnesses should have
witnessed the act in detail and that the place and time

of the occurrence of intercourse must be specified.

The Shar{.g takes more trouble to establish this hadd
L)
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than any . other hududd. The evidence has to be given
L

by four free and equitable Muslims on one single occas-
sion, and they must say that they witnessed intercourse,

(wat’) but should not say that they witnessed adultery

(zina).



The appearance of pregnancy in unmarried women

If the intercourse took place through coercion,

no hadd is to be inflicted, according to all the Fuqaha?,

-provided that the woman proves the fact of coercion. No

Qadd is inflicted on an insane female. Some Fuqaha’

consider that an insane man and a simpleton should incur

the same hadd as a sane person - but only as the insti-

gators of the deed. If the adulterer is in a war zone,

and the woman a camp-follower, no Qadd is to be inflicted

on him. Again, if he is a minor or insane no hadd shall
L ]

be inflicted on him. No yadd is to be inflicted for
08

adultery after the elapse of a long time.
In the Ja%fari madhhab, if a man.rapes a woman he

is to be killed whether he is Mu@§in or not. He should

be struck one blow with a swopd whatever its result be

on his body. If the woman agreed tovintercourse she

is also to be struck in the same way. The striking is

done on the front or the back of the neck. If he or

she does not die he or she is to be imprisoned until

99

he or she dies.

The hadd for slaves

And when they have been taken in wedlock
and if they commit illegal sexual intercourse
their punishment is half that. for free women . 100
Thus, if female slaves are Muhsina by reason of being
concubines, or married to other salves, and they commit

adultery, they shall receive half.-of the punishment which

the Muggidat receive. This is fifty lashes. Some



Fuqaha‘ said: "No hadd is to be inflicted on a slave

girl, but she is to receive a Ta®zir. The justification
for this is that the Prophet, when asked about a slave
girl whd committed adultery when not muhsina,said: "If
she commits adultery, lash her, and if she commits
adultery again,_sell her, even at a low price.“lOl As

for a male slave, the unanious consent of the fuqahg‘,

that his @add is half of that inflicted on a free person,

is analogous with the hadd of a slave girl.

The male slave is not muhsin because he himself is
not capable of entering into a proper marriage, which
makes him liable to adultery.

The Padd of a slave in the ?;hir; madhhab. is one hundred
lashes.lOE—_-

Inflicting the hadd on a slave

Some Fuqaha, say that the owner of a slave can

¢

inflict the Qadd on him. Ibn “Umar cut off the hand of

a slave of his who stole, ‘X’isha, Qaf§a.and Fatima bint
‘MuQammad lashed female slaves of theirs who committed
adultery. Ibn ‘Umar said: "If the female slave has a
husband, her case shall be referred to the Ruler, but

if she has no husband, her Master shall lash her."

103

Nobody contradicted him in this. Some say the owner

of a slave has no right to inflict the hadd on his own
. . v

slave, because the inflicting of the badd is in the hands

of the Ruler, and no hadd is to be administered except

on the basis of a confession or evidence from four

equitable witnesses at one sitting.lo4



II. Qadhf (Defamaticn)

In the Shari€a Qadhf, Defamation, is accusing a

mubsin married woman of adultery which is one of the
abominable crimes in the unanimous agreement of all
¢ =71 . . gL
Ulama . Almighty God said:
Lo! as for those whoe traduce virtuous,
believing women (who are) careless, cursed
are they in the world and the Hereafter.
Theirs will be an awful doom.2
The Prophet Muhammad said:
Avoid seven abominations: polytheism,
witchcraft, killing a human being, taking
usury, usurping the property of an orphan,
retreating when the army is marching and
defamation of female believers.3

If defamation is proved against a person who

satisfies five conditions, the hadd of eighty lashes

shall be inflicted on him. This is agreed by all the

(Ulam37. A woman is treated like a man in this matter.
The conditions are that he has to be sane, free, mature
(of legal age), a Muslim and plain in uttering the
expression used in defamation. The defamed person
shall be mature, sane, a Muslim, free and virtuous.4
Although defamation can be proved by the evidence of
two equitable witnesses, or by the confession of the
defamer himself that he has defamed the complainant

5

and incurred the hadd~'"according to the saying of God",

it is to be proved by the evidence of four equitable

witnesses.

And those who accuse honourable women but bring
not four witnesses, scourge them (with) eighty
stripes and never (afterward) accept their
testimony - they indeed are evildoers.



If the defamer is an owned slave, the badd inflicted

on him shall be forty lashes, which is half of the hadd

inflicted on a free person. This is generally agreed

¢ -
by all the Ulama’ .

- ¢ -
Ibn Hanbal and al-Shafi i stipulate that the defamer
should be of full age (i.e. mature). M3lik alone does
8

not stipulate that the defamer should be a free person.

The hadd is administered by means of beating the

defamer with his clothes on, but if he is wearing
clothes of fur, they shall be removed so that he feels
the beating.

According to al-Shafi i and Abu Hanifa, no badd

is to be inflicted on one who defames his child or his
grandchild,‘but according to Mglik, it is, because of

the general application of the verse. For Ibn Hambal,
punishment for the defamation of a ﬁinor ig obligatory

and the one who defames his child has to bear the badd
9 .

unless his child pardons him.
If one addresses a person as: "You blind one!"

or "You one-eyed onel!'" or "You infidel!" he does not

incur the I}add,10 but he is to be rebuked for using

C

-2
insulting language. This is agreed by all ~“Ulama .
If someone defames another by implication, e.g. if
he says to him: "I am not an adulterer, and my mother

is not an adulteress", this is considered to merit the

Qadd.

Also, if someone falsely attributes illegitimacy

to another he incurs the hadd, in the view of Ibn P.Ianbal.ll




III. Ridda (Apostasy)

The crime of apostasy does not exist in Mosaic
law: there was no worship other than their own except
image-worship. Moses, however, does warn the Israelites
against following false prophets or one who worships
another god. The penalty for such a defection was death
by stoning.1

The Shafgga considers apostasy as aicrime which
affects Public order and is, therefore, to be punished
by execution. An apostate is a Muslim who changes his
religion, so apostasy is limited to Muslims.2~ It is
said in the Qur’ an:

..+ And whosoever of you turn back from his

religion and dies as an unbeliever then his

deeds will be lost in this life and in the

ngeafter, anq they.will be ?omganions of the

Fire. They will abide therein.

The death penalty is prescribed, because of the
saying of the Prophet: "Anyone who changes his religion,
kill him."4 There is disagreement on this. Some think
that he should simply be made to repent. Others say

he must be made to repent, and if he returns to Islam,

he may live, otherwise he is to be killed. The basis

5 = 6

for this is the saying of (Alz and CUmar b. al—KhaQEab
and all of the Ulama ’ agree with them.

The execution of an apostate is to be carried out
by the authorities, so if an individual kills him

without permission from them, he has infringed their

rights, and he is to be punished for this, but not for



-, -
the act of killing. The cUlama of all four Madhahib7

hold to this opinion, except for some Malikzs, who
consider that the apostate is not protected, but that

tatZZP shall be inflicted on his killer, and the diya

shall Be paid to the Treasury.

The death penalty is also prescribed for apostasy
in a woman, unless she reépents.

All the Fuqah:7 agree with this except Abu ?anzfa,
who said: "She must not be killed, but is to be likened
to her original state as an infidel." Ibn ?azm said:
"The apostaté shall either return to Isldm, or shall be
killed."2

In the view of Malik and al-SHEfi‘T the property
of an apostéte is to be confiscated. The preponderant
?anbafi view is that all the property of an apostate
is liable to confiscation, but some ganbalz, and Abu
?aana, consider that only the property that he has
acquired after apostasising is to be confiscated and
that what he had acquired before»belongs.to his Muslim
heirs. Ibn ganbal also considers property acquired
after apostasising shall not be confiscated, if the
apostate has any heirs of the reiigion to which he has

converted.lo



IV. Al-Haraba (Irreligious Militaney)

In the Qurr;n Almighty God said:

The only reward of those who wage war against

Allah and His Apostle and do mischief through

the land is execution, or crucifixion, or the

cutting off of hands and feet from opposite

sides, or exile from the land. That is their

disgrace in the world and great torment is

theirs in the Hereafter.?2
This verse was revealed concerning a group of Bedouins
who came to the Prophet and declared‘that they would
become Muslims. The climate of Al-Madina, however,
did not suit them, so the Prophet sent them to a place
outside, to reside with the shepherds of the Charity
Cémels. When they recovered their health, they killed
the shepherd and drove the Charity Camels to their own
home. When this news reached the Prophet he sent for
them, and when they came, the Prophet ordered that
theirlhands and feet be amputated (min#&ﬁlZf) (i.e. the
right foot and the left hand). He then put out their
eyes and left them until they died.3

This is the punishment of the mubzrib (the irreligious
militant or aggressor) applied b& leik, al-Awza ‘3 ,r
al-Laythi b. Sa€d, al-Shafi‘ and Tbn Hanbal. Malik
said: A person who waylays a man, making him enter a
house by deceit, then killing him and taking what he
has, is a mup;rib, and his blood shall be dealt with by

the Ruler, not by a (personal) avenger of blood, and it

shall make no difference if the latter remits his rights



to blood-vengeance. Abu Hanifa and his followers
|

said that hafﬁba is only considered so if committed in
the desert; it is not considered so if committed in
towns, because the victim can get help there.4‘

IanAbbas said: "This verse was revealed about
Muslim highway robbers." This is agreed by Malik,
al-Shafi®i, AbTG Thawr, and Abfi Hanifa and his followers.

¢

Ibn ‘Umar is quoted as having said:

This verse was revealed in respect of Apostates,

and the occasion for its revelation is the

episode of those who killed the shepherd and

took the charity camels after they had converted."”

From AbG Dawud : "Haraba is one of the hudid crimes, and
1 4

its penalty is a prescribed badd. The penalty of a

hadd is obligétory, so it is not remitted by virtue of

negligence in executing it or of pardon for it."
A Muhgrib is a person who commits the crime of
pafﬁba which is highway robbery, mostly outside towns;

some call it "Great Robber‘y".6 He must satisfy three

Aconditions:
1. That he shall have committed the act in the
desert ~ i.e. outside of a town; therefore

if he commits theft inside a village or a town

he is not considered a mu@;rib but a mukhtalis,

who is not a highway robber. This is the opinion
of Abu qanffa, al-Thawri and Is?ﬁq, and Ibn ?anbal
agreed with this. Al-széci, al-Laych, al-ShZfi‘I,
Abu Yusuf and AbG Thawr said that one who committed

this act in villages and towns was also a mu@g}ib,



because of the general application of the verse;
such a one was more harmful and frightening
inside a town.7
2. That he shall have been carrying arms. Al—Sthi‘i
and Abu Thawr, however, consider such a person a
mupgrib even if he does not carry arms, because
he may attack travellers with a stick or a stone.
Abu ganzfa says that he is not a mubarib unless
he carries arms.
3. That he shall have come openly and taken property

by force. If he takes property while disguised,

he is considered a thief (sariq). If he steals

and runs away (without using force.), he is
considered a robber (muntahib), and he shall not
incur the penalty of amputation.

The Penalty

Both the right of God and the rights of human beings
are to be claimed from the mu@grib. It is unanimously
agreed that the right of God is death, crucifixion, the

amputation of the hand and the foot (min-khilaf) and

banishment. These penalties are prescribed according

- to the seriousness of the crime committed by the muyﬁrib.
Malik said that he must be killed and that the Imam

has no discretion in substituting amputation or banishment.
Abu qanzfa, al-Shafi(I, Ibn ganbal and a group of

CyUlama’ said that the penalty to be imposed should depend

on the actual acts of the mu?grib. A killer is to be



kiiled; one who takes property is to suffer amputation.
Banishment is permitted only for one who has neither
killed nor taken property, but has merely frightened

a caravan. Others consider that the Imam has absolute
discretion, whether the mubgrib has killed or not, and
whether he has taken property of not. The reason for
this disagreement is the word aw, forf, in the verse,
and dispute as to whether it w;;_intended to permit
choice or a (fixed) gradation, depending on the serious-
ness of the crime. Malik treated some mu?iribs on the
basis of gradation and others on the basis of the
provision for choice.

As regards a banished person, in the suit

1 madhhab
a written communication is to be sent to the people of
the town to which he is banished, instrucﬁing them not
to eat with him, sit with him or deai withAhim for one

9

year.

In the view of Al-SH;fi‘;, if anyone threétens
people with arms and causes terror on the highway, either
in a town or in the desert, it is the Imgﬁfs obligation
to seek him out, because if he is left free, his
influence increases, and the ill effects of this spread;
if he is arrested before he takes property and before
he kills, he is to be reproved or imprisoned, according
as the Ruler sees fit. His justification for this is

a statement by Ibn (Abbis, who said regarding highway

robbers: "If they kill and take property, they shall be



killed by crucifixion; and if they take property but
do not kill, their hands and feet shall be amputated

min—khilgf, and they shall be banished to another town.

It is also said that they shall be imprisoned until
they repent or until they die. If they kill but do not
take any property, their execution shall be mandatory,
and the blood-avenger shall not be allowed to pardon
them.

As to the matter of killing and crucifixion, some
Shafiite Fuqahaj said that one who kills and takes
property shall be crucified alive. Al-Shafi®i said:

"He shall be crucified for three days before execution."
Others said: "He shall be executed and then crucified
for three days, if the weather is moderate; otherwise
he shall be bathed, shrouded and prayed over before the
three days are complete."lO | A

Crucifixion here means that he shall be bound to
a piece of wood until the pus and fat run out of his
'body, and no food or drink shall be given to him.ll

The hadd is established against a muharib by his

confession or by the evidence of witnesses. Malik
accepts the evidence of robbed persons against those
who have robbed them. Al-Sthi‘z accepts the evidence
of the victimsf companions provided that they have not

taken property.12

If a woman is proved to be a muhariba, she is to
L]

be treated in the same way as a man. This is the



statement of Al-Shafi‘i, and the Hanballs agree with ig, 13

Abu Hanifa, however, said: '"No hadd shall be inflicted
L

L3

on her, because she is to be considered like a child or
an insane person."

The penalty for a mubarib is remitted if he repents
before he is arrested. Almighty God said: "Except
those who repent before you take hold of them.”l4 All
cUlama’ accept this. .But if he repents only after he

is arrested, the obligatory Qadd shall be inflicted on

him.1?



V. Sariqa (Theft)

The penalty for theft is contained in
various texts of the Mosaic Law, and its penalty is

Herem (interdiction), and amputation.

In the Qur\-an God said:‘1

The thief, male or female, cut off his or her
hand as a recompense for that which they

committed, a punishment by way of example from
All3ah.. .2

The Shafita défines Theft as follows:

Theft is the taking of the property of someone
else secretly from a Hirz (secure place), without
its being entrusted to him, when he takes it from
the said ﬁirz.3

The stolen thing must be property. So, if a free human
being is stolen, he is not considered to be property
because he cannot be bought or socld. But if he is a
slave, he is considered as property which can be bought
and sold. This is the opinion of the ganbaIZs. In the
view of the MslikIs, a free young person is similar to
a slave, so he is property.4

Amputation of the right hand for the first offence

>

is the penalty for Theft, unanimously agreed by all cUlamg .

There is disagreement only about the Qirz‘from which the

stolen object is taken. All savants agree that for the
penalty of amputation to apply, the stolen property

must have been taken from a birz. This is the basis on

which judgement is given. A Qirz is a place where

property is kept, such that it is very difficult to
remove it. For example, there is a locked padlock on

a place which contains property; if a thief breaks such



a lock and takes the money he is considered as having

taken it from a hirz, and he incurs the penalty of

amputation.s This is the view of Malik, Abu Hanifa,
al-ShgficZ, al-Thawri and their followers. For the
HanbalIs, stealing from a house, whether it is open or

closed, entails the inflicting of the hadd of amputation,

since it is considered as a hirz. The Hanbalis also
.

consider that property which is kept in a shop is 'secure'
in this way, if the owner of the shop is present.

Other schools define hirz further. Malik said:

"A hirz is anything in which it is customary to keeﬁ

the stolen thing", for example, a stable is a hirz for

animals. Furthermore a human being is a hirz for anything
- ‘

he is wearing or has on his person. Similarly, if a
sleeping person rests his head on something, for example,
if he rolls up his cloak for a pillow, he constitutes

a ?irz for it.

A closed door in a house makes it a birz for

-
property, in the opinion of all fuqaha . They differ,
however, in their further definitions of what constitutes

a hirz. For example, Malik considers a jointly-used

residence as a hirz for what it contains. They have
. .

different opinions as to the person who robs graves by
digging them up and taking what they contain; leik,

al—Shafi’i and Ibn Qanbal consider a grave to be a hirz,

while Abu Hanifa does not.
According to Mglik, one who steals jewellery or

anything else which an infant (§abz or pifl) is wearing,

shall not suffer amputation, if the infant has no-one



looking after him. One who steals from a mosque or

one who steals from the Kacba shall not be regarded as

a thief on whom amputation is to be inflicted, according
to all the ‘Ulamg’ except M;lik.7

According to the ganaf;s, one who steals something
in a house but does not take it cut of that house shall

not receive the badd of amputation. But once he takes

the stolen thing out of the house and puts it on an
animal, he becomes liable to this. One who steals from
a Mosque during the day shall not suffer amputation, but
if he steals at night he shall. In Abu gaﬁifafs view,
one who steals a robe from beneath a man in a public

bath incurs amputation; his followers, however, dc not

agree to amputation but that the fatwd should follow.

In the opinion of Zufar and others of Abu ganika's
followers, one who takes property that is wrapped up
and held in someonefs hand, or one who steals from a
caravan or from the back of an animal shall not suffer
amputation, but in the opinion of Abu Ydsuf (Hanafi) he

3

shall suffer amputation, if the nis3b is satisfied.8 In
3

some Madhhabs, the definition of a hirz varies according
Ay

to the type of property kept in it.

Abu Hanifa considers all types of hirz as being on

A\J

the same footing, regardless of the type of property.
- ‘.-
For al-Shafi i, on the other hand, what is to be

considered as a birz differs according to what is kept

there, so that for things of little value such as wood
and ccal a lightly secured place may be so considered,
while for things of great value, such as silver and gold,9

the place must be heavily secured.



According to all the ‘Ulamz’ except the Mslikzs, if
a thief enters a closed house or shop and steals, but
cannot take the things out; and is arrested while he is
inside, no amputation shall be inflicted. But if he
takes the things'out, then amﬁutation shall be inflicted.
In the opinion of the Malikis, however, amputation applies
even in thebformer case, because he is about to leave the

hirz, having violated it and entered it.lo
.

If two persons collaborate in a theft, and one of
them enters the house and collects the things that he
wishes to steal and to hand over to his accomplice who
is waiting outside, and both are arrested before the

property has left the hirz, no amputation is to be

inflicted on them.

In the opinion of Abu Yasuf, if the accomplice who
is outside puts his hand through the window or the door
in order to take the stolen articles from the one who is
inside, amputation is to be inflicted on both of them,

since both of them have violated the }‘1irz.ll However,

if the person who is inside puts his hand out and hands
over the stolen articles to his partner who is ocutside,
amputation shall be inflicted only on the person who is
insidef12

. - ¢=
In the opinion of Al-Shafi i, if two persons dig up

a birz and steal property to the value of twice the Ni§§b

amputation is to be inflicted on both of them. If,

however, one of them takes Nis3bayn,while the other takes
. ;

nothing, amputation shall be inflicted on the one who

has taken the property and not on the other. If they



share in the theft of property amounting to one Nisab,

amputation shall be inflicted on neither of them, except
in the view of one Shﬁfi‘f'faqih, who said that it should
be inflicted on both of the;TIE_

That which is stolen must be property (mal); and

what is permitted to all such as game, wood or grass,

is not regarded as mal. Even in these cases, however,
there is disagreement. Al-Shafi®i considers these as
property if someone takes them from someone else. For

example, if someone catches a bird and someone else
takes it from him, the latter is considered a thief and

incurs the Qadd, if its value amounts to the Nis3ab, because

~this is then a mal prohibited to the person who takes it.

In the opinion of Abu ?anzfa, however, he does not incur
amputation, because it was originally permitted to every-
body. Abu ?aﬁifa said that a person who stole a Qur’3an
should not suffer amputation, but Malik conside?ed that
he should. Al-Shafi‘T also said that anyone who stole

a mosque 1antérn or a curtain, from the Ka®ba should
suffer amputation, but AbT ?anifa said that he should not.
According to Al—Sthic{, if a young slave or someone who
does not understand the language steals, he shall éuffer

14

amputation, but according to the ?anaf;s he shall not.
Apparently the basis upon which some jurisprudents

do not impose this punishmént for the theft of certain

articles is that they have not been so0ld, or that every-

body is entitled to them, such as birds (i.e. game) because

they are permitted to everybody in principle. So, if

anyone takes a bird which someone else has caught, in



the opinion of the ganafis he shall not_ suffer amputation
because the hunter did not pay for it a price which is

equivalent to the Nisab.
\)

Theft between spouses entails no amputation, accord-
ing to Mglik, if they are living in one house, but if
they are separated it does. According to the ganafzs
no amputation is entailed in either case, and éccofding
to Al-Sh;fitE,too, no amputation is entailed.

According to the ShZfiLEé, no amputation shall be
inflicted on a wife who steals the property of her husband,
because she has a right to his property, and he must pay
her living expenses. But a husband who steals from his
wife shall suffer amputation, because he has no right to
her property. Furthermore, if a slave steals from his
master or his mistress, he.shall not suffer amputation
because he is entitled to his living expenses and also
because he is part of their property. If, how¢ver, a
master or a mistress steal the property of their slaves,

15

the Qadd shall be inflicted on them for this. According

to Malik, one who steals from his father incurs no ampu-
tation; +this is the view also of the Shﬁficis and the
?anbalzé.lé With regard to full blood relatives, such
as brothers'énd sisters, A1-shafi®f said that amputation
applies, as did Mélik; but for the ganaffé amputation
does not apply, because they are of the prohibited rela-
tionship by blood, and not through a foster mother.
According to the Qanbalzg, this relationship prevents
their evidence as witnesses being accepted, but does not

17

preclude amputation.



If a guest steals the property of his host from a

birz, the ?add shall be inflicted on him if the hirz is

the place in which he actually was. Some say that the

hadd is to be inflicted on him if the host admits that

it was his guest who stole from him, but if he does not

admit this, no ?add shall be inflicted on him. In Ibn

qanbal‘s view, no amputation shall be inflicted on him
because his host has giveﬁ him a free hand over his
property and his house, and so he is to be considered
as his son.18

As regards money for business speculation, if it

has been entrusted to the speculator (mudarib) and a’
.

stranger steals it, the ?add shall be inflicted on the

speculator, according to all ¢Ulama 2. And if the broker
steals or takes unlawful possession of money owned by
someone else, and a thief steals it, in Malik's opinion,

the speculator is liable to the @add, because the money

was secured. The Qanafzs consider, however, that he is
to be treated like a ghgéiﬁ that is to say that he shgll
not suffer amputation. In the view of the ganbalzs also
no amputation is to be inflicted on him, because he has
not stolen the money from its owner or from someone
who stands in the place of the owner; this money is
regarded‘as flost propertyf.19
There shall be no amputation in the case of an
embezzler because of the saying‘of fhe Prophet: '"No

amputation shall be inflicted on an abuser of the office

or trustee or on an embezzler."20 Anocther gadith states:



"No amputation is to be inflicted on a Muntahib, but

anyone who commits a nahbah mashh@irah shall not be

considered as one of us."21 This is because the

muntahib or the mughtasib/gﬁ3§ib takes the money in such

a way that it can be recovered from them by appealing for
help to the people or through the Government; there is,
therefore, no need for inflicting amputation22 in order

to restrain them; also their theft is not in the Qirz

category. This principle was, however, disregarded by
Iyas b. Mu‘awiya, who inflicted amputation for ightisgb.

(A}iya/‘Awgrz (loans)

Anyone who borrows something but afterwards denies

the fact, shall receive the badd. The precedent for this

is the well-known story of the Makhzumi woman who used
to borrow jewelry, and the Prophet ordered that the

?add be inflicted on her, which Ibn Hanbal agreed with.23

The story is as follows: A Makhzumi woman used to borrow
articles and then deny having done so; the Prophet
ordered that her hand be amputated according to the

ordinances of the Qadd. Usama went to her family and

they talked to him, theﬁ Ussha talked to the Prophet,
who said to him: "UsZma, I do not think you are talking
about one of God's gudﬁd." Then the Proﬁhet stood up
and delivered this speech:

Those who lived before you were destroyed, because
if a noble man among them stole something they
used to let him go, but if a weak person among
them stole something, they used to punish him with
amputation 24 1 swear by Him in whose hands my
soul is, if it should be Fatima Bint Muhammad I
shall punish her with amputatlon 25



There is disagreement over accepting this gad{fh, for it
seems that there is something omitted from it, which is
that she had stolen when she denied the borrowing, which
is proved by the saying of the Prophet:

Those who had lived before you were corrupt,

because if one of their noblemen stole, they

used to free him, unpunished.

This Hadith. was told to al-Layth b. Sad by al-Zuhri
and supported by him, for he said:

The MakhzUmi woman stole and denied the theft:

the reason for the amputation is the theft and

not the denial, because a borrowed article is

not considered to be 'secure': it was not

taken without the permission of its owner, or

from a hirz, but was borrowed from the person

of its owner and therefore no amputation is to

be inflicted_for it, according to the majority

of the Fuqaha’.20 : )

A borrowed article serves the interests of the
borrower; borrowing is a common human condition, and
it is meritorious to lend something when someone is in
need.
Al-Nisab

1]

If we look at the text:

As for the thief, both male and female,

cut off their hands. It is the reward of

their own deeds, an exemplar; punishment

from All3ah is Mighty, Wise.?2

revealed concerning the badd for theft, we see that it

is a general one and does not determine for the theft a

Nisab which requires the inflicting of the hadd. Some
L] L]

rejected this opinion, for example, the Zahiriyya = and
a group of the Khawarij. The Ibadiyya, too, do not apply

the Nisab, which is adopted by the five principal

Madﬁahib.28. Their justification is the above-

meﬁtioned text, and the Hadith of the Prophet which states:




"God curse the thief who steals a helmet; his hand
is to be amputated. So if anyone steals a rope, his

w29 (The helmet here is an iron

hand is to be amputated.
helmet, and the rope is a shipfs rope.) This implies a
gradual dévelopment in theft, starting with something
small and proceeding to something big, for which the
hand shall be amputated. It is implied that amputation

was practised during the J3hiliyya , as well, without a

Ni@gb, but they used to distinguish a noble person from

others. A noble person was protected, while a commoner
suffered amputation.

It is narrated on the authority of Ibn (Umar that
the Prophet imposed amputation for the theft of a shield
(mijann) whose value was three dirhams of silver. The.
force of this hadfth is emphasised by the action of the
Caliph ‘Uthman, when he caused someone to be punished
by amputafion for the theft of an ”Utﬁ;ja” estimated to
cost three dirhams; Malik said: "This is the best thing
I ever heard about this affair.” Al-Sthi(i cites the
precedent, from CK"isha,'that the Prophet imposed ampu-
tation for something whose value was a quarter of a Dinar
of gold. Therefore. Malik evaluates the stolen article
in Dirhams and Al-ShZfi\i in Dinars.

Ibn ?anbal together with Is?gq and Ibn R;hawayh
are of the opinion that anything the value of which is
equal to quarter of a Dinar or three Dirhams shall entail

amputation, in accordance with the Q@dzth of Ibn “Umar

and cAisha; and all the fuqahz’ agree that amputation

shall not be inflicted for something of lesser value.30



- D ) - - .
As to the Fugqgaha of Iraq, Abu Hanifa and his followers,
[ )
and Sufy;n al-Thawa, they inflict amputation for any
stolen thing the value of which is ten dirhams; this for

them is nisab for inflicting the Padd of Theft, provided

that the dirhams are genuine and not counterfeit, and

they maintain that the value of the mijann in question was
ten, not three, dirhams. For them this is a precautionary
measure, that is, agreemenﬁ on, and application of, the

- -
maximum Nisab, because the hudud are made void if there is
1] L

a doubt. There was disagreement, however, about the ni§gb;
Ibn AbI Laylg and Ibn Shibrama said: "A hand shall_;:;_
be amputated for what is of less value than five dirhams",
and others set the minimum at two dirhams.31

In the Ja“fari madhhab, amputationvis to be inflicted
for a stolen thing thg value of which is a quarter of a

dinar of pure gold.32 Among the Khawarij, the Ibadiyya

first take into account the question of hirz; if the

secured article's value is at least four dirhams, amputation
is to be inflicted.S3

-3
The Fuqaha of Iraq alsc base their views on the

value of the mijann, Some of them said that its value

<C
was ten dirhams; others agreed with Ibn Umar that the

Nisab was three dirhams - this was because the preponderant

opinion was that the value of the dinar at the time was
twelve dirhams, and that therefore a quarter of it was three
34

dirhams.

The hadd for Amputation

Anyone who steals something of the value of the Nisab,

being mature, sane and able to distinguish right from wrong,



from a hirz which he knows not to beiong to him, shall

suffer amputation.35 The sustaining principle is to be
)= 36

found in the Qur’an.
This is agreed to uﬁanimously by all fuqaha >

Amputation is to be inflicted if:

1. The property stolen is taken secretly or by means

of disguise.

2.  The value of the proﬁerty amounts to the ni§§b.

(Some fuqah; ’do not take the ni§;b into consider-

ation.)

3. The stolen property must be able to be offered for sale -

i.e. of a certain value.

4. The property is stolen from a Qirz. (Some Fuqahé.’

are of the opinion that the hirz is the most

important thing.)

5. The thief brings the stolen article out of the birz,

i.e. it has to be in his hand when he is caught.

The hadd of amputation is to be established either by

confession or by evidence.

Confession:

The thief must admit that he himself has committed
the theft. The number of times that confession must be
made is not determined. ‘Some @anaf{é say that amputation
is to be inflicted if he confesses once; others say that
amputation shall not be inflicted until he has confessed

37 they assert that

twice, at two different sessions;
this rule derives from cAl:iT. It is narrated that a man

c - -
came to Ali and confessed to a theft, but ‘Ali~postponed

his case to another session. (Another version is that he



kept silent and did not reply.) The man returned and

. <, .- . .

confessed again, whereupon Ali said to him: "You have

given evidence against yourself twice." Then he issued his

order and the man suffered amputation. He said: "You have
38 '

confessed your guilt twice."
The ganbalfé adopted the rule of requiring confession
three or four times; +their justification is the following
Qadith: Abu Dawud relaﬁed, on the authority of Abu
Umayya Al-Makhz;mI; that the Prophet summoned a thief
who had confessed, and said to him: "I do not think you
stole.” The man said, "Yes". The Prophet repeated his
statement twice and thrice and then ordered that he should
suffer amputation. If amputation was to be imposed after
the first confession, he would not have delayed it.
In‘the thieffs confession, he must state how the

39

theft occurred and whether it took place from a hirz or not.

Such repeéted confession is generally considered obligatory

in the case of a Qadd such as this, which causes physical

damage, just as it is in the case of the padd for adultery.

tAﬁg-’and al-Thawri, AbJ ganifa, Al-Sthi‘{ and the ganafi-
MuQammad b. al—?assan " require only one confession,
regarding this as adequate proof of the truth, and con§idering
repetition of the confession as unnecessary. Ibn AbI Layla,
Abu Yusuf, | Ibn Shibrima, Zufar, the ﬁaﬁbalié and the
Mgiikfg, however, think that the confession should be made
two or more times.

Evidence must be given by two equitable witnesses,

who must agree with each other, and not differ as to the

place, the time and the person. The name of the person who



has been robbed must be stated, and whether or not the

40

property was in a Qirz. ‘

If the two witnesses give different versions of the
place, the time or the stolen article, for example, if
one of them gives evidence that the person stole on a
Thursday, while the other says that he stole on a Friday,
or if one of them says that the stolen thing was an ox,
while the other says that it was avcow, the accused
shall not suffer amputation for the theft, because of the
different statements of the witnesses. This was agreed
by Al-SHEfi‘i, AbJ-Thawr and the ganaffé.

Some ‘Ulamg.’say that the decisive evidence shall
be‘about the act only, even if the witnesses are in
disagreement as to the place, the time, the stolen thing,
or therparty from whom it was stolen; the evidence will
then be accepted. Their justification for this is that no

text, Sunna or Ijmﬁ( is quoted on the necessity for agreement

on these other points. What is decisive is the statement of
the witnesses that so-and-so has stolen. The Qur’Zn did

not specify that the thief, for example, should have stolen
a cow or a quantity of gold; it merely required that he
should have stolen: "And for the thief, both male and
female, cut off their hands..." Thus a statement of the
time, the place and the nature of the stolen thing is
something extra, which is irrelevant. The important

point for them is that the number of witnesses should be

41

four.



The method of amputation

"The male thief and the female thief, cut off the
hands of the two of them.h Fuqah;) are agreed that the
phrase '"the hands of the two of them" include the feet
as well. The limb which is first to be amputated, once

the conditions of the badd are met, is the right hand.

Most fuqahé’ agree that the right hand shall be amputated
from the wrist, and that this is the general practice;42
others, howgver, say that the fingers ohly are to be
amputated.43

The practice followed by the Shi®ites is that the
four fingers of the right hand are to be amputated (the
thumb is to be excluded). If the thief commits theft a
second time, his left foot shall be amputated from the
middle of the foot; and if he does so a third time he

shall be imprisoned for life and the cost of his mainten-

ance shall be borne by the Muslim Treasury (Bayt al-mal).

This is based on‘hlz‘s statement that this was the

practice of the Prophet.44
Ibn Rushd says, as does Al-MghardE, that tﬁe hand

is to be amputated from the kﬁ‘; while the majority of

jurisprudents say that it is to be amputated from the

45

rusgh. Some Sh;fi‘i references specify that the hand is

to be amputated from the mifsal al-kaff. All of these
s

terms apparently refer to the wrist. Abu Bakr and CUmar
are related to have said:

If a thief steals, amputate his right hand from
the kut¢, because seizure is carried out by the
palm; —anything in excess of the forearm is
supplementary, and the Diya shall be paid for it.




The ku¢ is the bone which is located next to the thumb

starting from the rusgh.46

As we have seen, when the crime of theft is proved,
the hand is to be amputated, but if the hand is not
amputated for some reason, for example, that the person
robbed does not find the stolen article on the thief,
the thief shall be fined. Here there is disagreement
between the fugaha’, for some of them, Al-Sﬁhfief,

Ibn ?anbal, al-LaytHI and Abu Thawr, say that he is to
be fined as well as suffering amputation, while some,
AbT }'IarEfa, Al-Thawri, Ibn Abi Layla and others say that
after amputation he shall not be fined. |

Malik and his followers say that if a thief is
well-off, he shall afterwards be made to pay the value
of the article stolen, but if he ié not well-off he
shall not afterwards be made to pay for it, even if he
becomes rich. Malik stipulates that the state of pros-
perity shall have continued until the day of the amputation.

The justification of the group who say that he is to
be fined as well as suffering amputation is that theft
involves two rights: the right of God (which involves .
amputation) and the right of the human being (which
involves the fine); it is thus necessary that each must
exact his right. If the stolen property is found, the
owner shall take it back, but if it, or its equivalent, is
not found on the thief, he shall be made a surety for it,
as if the practice with regard to all property.47
Among Iraqi fuqah;), the Kafans rely on the tradition

of ‘bd al-Rahman b. Awf “: "The prophet said: A thief
1]



shall not be fined if the padd has been inflicted on himl.”48

Some of them do not accept this ?adzth because it is "broken'

according to Abu tUﬁar Ibn ‘Abd al-Birr}-lbut others say
that it is "continuous" and comes from al-Nassa ii'

The opinion of these Kufan authorities is that
making two rights out of one right is contradictory to
principle, and they say that amputation is in the place
of a fine. They have a further opinion, which is that if
a thief steals something and suffers amputation for this,
he shall not suffer amputation for a second theft.

The opinion of Mgiik, which is mentiﬁned above,

- 49 .

3 - - - 3 . ’ -
is an istihsan which is not based on Qiyas.
.

A thief's hand shall be amputated on the first occa-

sion on which the conditions for the hadd are established

in his case -~ provided that, if he has committed theft
on a number of previous occasions but has not been
arrested and brought to trial, these shall not be taken
into account when punishment is inflicted on him. Lfor
example: It is related by Ibn Wahb on the authority of

Sufy;h Al-Thawf&, on the authority of ﬁamzd Al-Tawil,
. L]

who ‘quotes Anas b. Malik, who said that a thief was
brought before (Umar b. al-Kha?t;b and said: "I swear
by God that I did not steal." “Umar said to him: "You

lie. I swear by the God of CUmar that God does not

penalize a slave (a human being) for his first sin."

Then $Umar issued his order and the man suffered amputation.
After that €Ali b. Abi Tgiib came up to him and said to

him: "By God, how many times did you steal?" He said:

"Twenty-one times.1750



If a thief steals again, after the amputation of
his right hand, his left foot shall be amputated; if
he steals a third time, his left hand shall be ampuﬁated;
and for the fourth time his right foot shgll be amputated.
As to the amputation of the foot, there is some disagree-
ment. Some of them say that it shall be amputated from
the joint of the leg, i;e. the entire foot, while others
say that the toes of the foot only or half of the foot
shall be amputated. There is a hadith of “Amr b. Dinar
or “Umar b. Yasar, on the authority of ‘Ikrima, that

“Umar b. Al-Khaptgb amputated the hand from the rusgh

and the foot from the instep. The ganbalzs say that the
foot is to be amputated from the joint of the ankle. 1In
the opinion of the “Ulama ? the amputated hand shall be
—_—

hung from the thieffs neck for one hour-.51

There is also disagreement as to th¢ number of
times that amputation may be‘inflicted. It is related
of Abu Bakr and SUmar that they amputated one hand and
one foot. This is the principle adopted by Qutada, Malik,
Al-Shafi'i, Ab% Thawr and Al-Mundhir, i.e. the amputation
of one hand, and‘of one foot only, for a second offence.
¢ Uthman, CAmr b. Al A s ** and ©Umar b. %bd al-‘AzIé,
however, said that first the right hand was to be amputated,
secondly the left foot, thirdly the left hand, and fourthly
the right foot; on the fifth occasion the thief was to
be executed. <A1I b. Abi Tglib's view was that on the
third occasion the thief was to be imprisoned. The

justification of the first group was that this was what

AbT Bakr and SUmar did, and that the Prophet had said:



"Follow those who come after me, Abu Bakr and ¢Umar."

The justification of the second group, those who
amputate the four members, hand - foot - hand - foot, was
that this was what the Prophet had done; it was related on
the authority of AbT Hurayra ’ that the Prophet said
about a thief: "If he steals, then amputate his hand,
then if he steals thereafter amputate his foot; if he
then steals amputate his hand, and if he steals after-
wards amputate his foot."

In the doctrine of the %anbalié, the hand of a

thief is to be amputated for the first Qadd and if he

commits theft again his foot is to be amputated; if

he commits theft a third time he shall be imprisoned
without suffering further amputation. Ibn qanbal‘s view .
is that his left hand shall be amputated for the third
theft, and his right foot for the fourth, but that for
the fifth he shall merely receive a ta€zir punishment.52
There is also a hadith of Jabir b. ‘Abd Allah that the
Prophet ordered a thief to be killed for the fifth theft.

When Amputation shall be impoesed -~ 7. . sl
and when it shall not:

1. Amputétion shall be imposed for any stolen
property which is sold, having been taken
secretly or by means of disguise, from a

Qirz, and the value of which is equal to the

legally imposed ni§;b.

2. Amputation shall not be inflicted for:

a) | Anything below the ni§5b in value.

b)  Anything not stolen from a hirz.




c) Anything which is edible, such as fresh
fruits and vegetables inside a garden.

d) Things free to aﬁyone, such as grass,
birds and weeds, in the country.

e) Property stolen during ayear of famine,
even if its value is the amount of the

nisab.
1 ]

£) Anything stolen by a father from his
child, by a wife from her husband, or
by a slave from his maéter.
g) Anything religiously prohibited, such
as alcohol, a pig or a corpse.53
 h) Anything stolen where there is no
confession obtained without threatening
or coercion, or no fair evidence. (This

is agreed upon by all fuqahgl’of the SunnI,

the Shi‘I and the IbadI madhahib.

Those who shall not suffer amputation:

1. An immature person, in accordance with the Hadith
. LB
of the Prophet:
No responsibility shall be borne by an
immature boy or an immature girl until
they reach maturity, nor by a sleeping
person, until he wakes, nor on an insane
person until he recovers.
In the view of the Sﬁicites, an infant shall not
suffer amputation for theft, but only be reproved;
he will be pardoned once and twice, but on the
third occasion the ends of his fingers are to

be amputated; then if he repeats the act the

parts located lower than those shall be amputated.



The amputation shall be from the joints of the
fingertips; or the ends of his fingers shall be
scraped until they bleed. If he then repeats the
theft his fingers shall be amputated in compliance

with the badd.

2. A father or a grandfather, if they steal from
their sons, and a wife if she takes the property
of her husband.s5

If a boy who has not attained maturity steals, he

shall not be liable to the badd until he reaches the age

of fifteen years. Likewise, no hadd shall be inflicted

on a girl until she attains the age of fifteen years.
- =_..<

This is justified on the basis of the hadith of Nafi
cited on the authority of Ibn ‘Umar:

The Prophet examined me for my fitness to

fight in the battle of Al-Khandaq, when I

was fifteen years of age, and he permitted

me (to fight). ' :
Nafi® said:

I related this hadith to $Umar b. Abd

al-Aziz when he became Caliph, and he

said: 'This is the division between old

and young.8
He then wrote to his governors as follows:

He who has attained the age of fifteen,

consider him f£it to fight, but he who is

below that age, consider him as a child.50

One who admits having committed theft, then
withdraws his admission, declares his repentance to God,
and returns the stolen property to its owner, shall not
suffer amputation.57

If anyone admits, before the Imam or the ﬁﬁkim,

that he has infringed any of the rights of the Muslims,



the gskim may not inflict on him the hadd for what he

has admitted before him, until the holder of the right or
his deputy comes‘to claim it from him.

AbT gaﬁifa and Al—SHéficI are in agreement with this;
Malik, Abu Thawr and Ibn al-Mundhir, however, consider that
the guilty party shall suffer amputation in any case,
because the verse is of universal application.58

The thief shall not suffer amputation if the
owner of the stolen property pardons him, provided that
this takes place before the case is brought before the
Imam or the ﬂgkim. Once it has been referred to the

Imam or the ﬂgkim, the hadd may not be abrogated, but
59

must be imposed.

The Qadd applied to slaves (Mamglik):

There is disagreement among the fuqahg’ on this;
some say that male or.female slaves shall suffer amputa-
tion if they commit theft, while others say that they
shall not. Those who think that aﬁputation should be
inflicted justify this view on the basis of the verse
concerning thé'male thief and the female thief, since
it does not stipulate thatbthey should be free. This
is accepted by the @anbalzé and the ganaffé.éo

Those who reject amputation justify this view on
the basis of the relation on the authority of Ibn ‘Abbas:

No ambutation shall be inflicted on a male

or female slave; this Qisas is divisible,

because the text says: ~Impose on slayves half

of what is to be imposed on free men.

Al-Sthitf and his followers are among those who do not

accept amputation for slaves. Others consider the Qadd

with regard to slave girls to be half of that of free



women or girls; they also consider the Qadd with regard

to male slaves to be half the Qadd'which is imposed on

free men. This is the position of Abu Sulayﬁan and his

followers - Ahl al-Zahir - who regard the hadd in respect
. . .

of male and female salves as half of the hadd in respect

of free men and women. Applying this to the amputation
of the hand, they amputate half of the hand, i.e. the
fingers. |

The Qudﬁd for theft are imposed also on the

Ahl al-Dhimma. If a Muslim steals from a Dhimmf, the

hadd of amputation shall be inflicted on him if what is
1

stolen amounts to the nis3ab, is stolen from a hirz and
'y .

is something that can be sold and bought. Similarly, if

a dhimmi steals from a Muslim, the hadd shall be inflicted

on him, if the theft is proved, and if the same conditions

apply to the stolen property.63



VI. Al-Baghy (Rebellion)

The rule covering Baghy in the Mosaic Law is:

The lesser penalty is given in sentence
against whoever disobeys the rulers and
contradicts the judgements passed by the
courts or whoever resists or attacks by
force the aides (helpers) of justices
(judgesi during the performance of their
duties.

' -¢

In the Islamic Shari a, Almighty God says:

And if two parties of believers fall to

fighting, then make peace between them

both, but if one of them transgresses

beyond limits against the other, then

fight you (all) against the one that

transgresses till it complies with the

command of Allah, then if it complies,

then make peace. Verily! Allah loves

those who are fair and just.

Bughy 1is acting in order to alter the system
of Government by force, or refusal to obey, based
on force. It is a crime against the system of
Government and is not directed against the social
system; it is a political crime.

Bughat (rebels) as defined by the Fuqaha , are
those who disobey the Imam - the Head of State - with
plausible justification, and who are firm and

unwavering in their opinion.3 Those against whom

they revolt, or whom they discbey, are called the

People of Equity.4

The conditions under which a person becomes a

~

b;éhf— are:
1. It is stipulated that the purpose of the crime

shall be either to remove the Head of the
5

State from his position or to refuse to obey him.



2. It is stipulated that bughat shall have offered
a justification, i.e. that they shall claim to
have a reason for their revolt and that they
shall give evidence for the validity of their
claim, even if these are weak, for example, the
claim of those who revdlted against CAlf that he
knew the mﬁrderers of(UthmEn and could have
seized them, but that he did not punish then,

6

because he had acted in collusion with them.

3. It is stipulated that to be considered a bgghi

a person must act together with others. If he
is not part of a group he is not considered as

a baghT, even if he claims to have a reason for

7

disobeying the Ruler or the Government.
4. It is stipulated that the crime should be

committed during a revolution or a Civil War

which has arisen for that very purpose.

This was the sunna of CA1I b. ABI-TZlib with regard

to the Khaw'a'rij.8

Bughdt have rights. If they segregate themselves
and meet in a particular place, nobody has any authority
over them, as long as they do not refuse to meet any
obligation and do not disobey. This was cA].":'L'_s situation
with the Khawarij when they retired to al-Nahraw;n; he
even appointed a ruler for them and they remained
obedient to him for some time. Later they killed this
ruler, and it was for this act of disobedience9 that

CAli fought them.



If the Imam appoints a Governor for the Bughﬁt
Malik, Al-Shafi‘I and Ibn Hanbal stipulate that he
should not make war on them first, but should warn
them, and reprove them. He should not attack them
until they start hostilities, and his intention‘in
doing so should be to restrain them; this is quite
different from the situation with apostates, and
enemies with whom one is at war,lO when the object
is to kill them.

Abu ganifa, on the other hand, considers that
their gathering together and their refusal to obey
constitutes a sufficient cause for fighting them.ll

Malik, Al1-Shafi®i and Ibn Hanbal are of the
opinion that any of them that are killed should be
washed, provided with a shroud and prayed over. Abu
Hanifa and his companions said:

.

If they have no followers they should be
prayed over, but if they have a group or

followers, they should not be prayed over.12

However, anyone who pronounces the shah3ddah must be

prayed over.



VII. Shurb (Drinking of Alcohol)

No provision is stated in the Mosaic Law which
prohibits intoxicating liquor, but there is a prohi-
bition of gambling. It quotes:

And the Lord spake unto Aaron saying,

Do not drink wine nor strong drink, thou

nor they sons with thee, when ye go into

the tabernacle of the congregation, lest

ye die: it shall be a statute for ever

throughout your generations.l

Anyone who adopts gambling or any kind of

betting whatsoever, as a craft (trade) for

earning a living which causes harm to others

shall be penalized by the Great Interdiction

or (Deprivation).?2

In the Sharia, a specific penalty is provided
for one who drinks intoxicating liquor. No specific
penalty is mentioned in the Shafica as regards gambling
but Ta‘zir (reproof) is to be imposed.

The Arabs, before Isl;m, at the beginning of ISIEm,
and even after the migration to Al-Madina, drank wine.
Even SUmar b. al-Kha@?gb used to drink it and love it,
and had numerous gatherings for the purpose of drinking.

3

wine. The habit was deep-rooted in them.

They continued to drink wine, even after they
had adopted or embraced Ileh, whiie they were in
al-Madina. In their opinion the wine was not forbidden
and their justification for this was the Verses which

were revealed in Mekka:

And from the fruits of the date-palm, and grapes
you derive strong drink, and goodly provision.



And your Lord inspired the bee, saying:
Take you habitation in the mountains and
in the trees and in the gardens of vineyard.

4

The Arabs understood from the text of these two
verses that drinks which they made from the fruits of
palm trees, various vines and honey, were licit, like
milk, which everyone was allowed to drink. This
principle was aéplied to -all other drinks made from
wheat, barley, maize and honey. Those who were accustomed
to drink continued to do so.

One day, in Al-Madina, ‘Umar b. al-Khattab said to
the Prophet "Tell me your opinion, Oh Prophet of God,
about wine, sinée it destroys the mind and squanders
wealth?S Then the following verse was revealed:

They ask you (0 Muhammad) concerning alcoholic

d?ink apd gambling: Say ﬁIn ghem is a great

sin and some benefit for men.

After the revelation of this verse, éome, but not all,
Muslims considered wine to be prohibited. Then CUmar
was summoned, and the Verse was repeated to him, so
‘he said: "God, ‘give ﬁs a decisive statement about
wine{" Later the following verse was revealed:

0 you who believe, approach not prayer when

you are in a drunken state until you know of

what you utter.’

The reason for the revelation of this verse is that
‘Abd al—Ranén b. cAwf had invited a group of persons,
including A1 b. AbL Talib, after they had had their

supper they drank wine, after which the time for prayer

arrived. They assigned (Alz to lead the prayer, which



he did, and recited the Surah of The Infidels, but with
mistakes.8 Others say that there was another reason,
namely that some of the PrOphetﬂs companions got drunk
and quarrelled at a supper party. It was customary

- )
that when any prayer was due, the Prophet's Mu adhdhin
9

n

would call: "No drunk person shall come to prayer.
Then ¢Umar asked again, saying, "God, give us a decision{”
Then two further verses were revealed:

0 you who believe, intoxicants and gambling
and erected posts, and arrows for seeking
luck or a decision are an abomination of
Satan's handwork. So avoid that.

Satan wants only to excite enmity and hatred
between you with intoxicants and gambling _

and hinder you from the remembrance of Allah 510
and from prayer. So will you not then abstain.

Then %WUmar was summoned, and the verses were read over

to him; when he heard the words "So will you put an

end to it?" ©

11

Umar said: '"We will put an end to it,
Oh God."
If we consider the three texts about wine, we

find that the prohibition - as understood by some -
is not decisive, unlike other prohibitions; this caused

¢
disagreement among the Ulama ’. The third text is the

only one which states that it should be avoided, and
this was revealed after the eighth year of thé Hijra.
As to the decisive prohibition, this is to be found in

- [4
the Sunna. It is related that %bd Allah b. Umar said:

"The prophet said that anything which is intoxicating

is prohibited."12 He further said: "If a large quantity



of anything intoxicates, then a small quantity of it is

13

prohibited." Two kinds of liquor, khamr and nabEdh,

come into the discussion.

Khamr

This word refers to anything liquid that affects

the mind. It is called khamr because it is left until

it ferménts. The meaning of "it affects the mind" in
the definition above is that it clouds it.l4
There is disagreement among the cUlamé"-as to the

.materials from which khamr is made. Some say that it is

made only of dates and grapes; their justification is
that the Prophet said: 'Wine is made from these two
trees", and pointed at a palm tree and aivine.ls

It is felated that Ibn ®Umar said: "The Prophet
said: fOut of grapes wine is made and out of dates wine
is made; out of honey wine is made; out of wheat wine
is made; and out of barley wine is made"."16
Nabidh

The ®Ulama ’ also disagree about nabidh, which is
made from dates, raisins or other things which are
soakedl7_in water until their malﬁba (saltiness?) is

extracted. It is more accurate to call this a maceration

-l -
naqi , but it was called nabidh at that time. It is not

wine as we know it nowadays.

This naqiL or nabidh, if fermented in a pan so vigorously

that it becomes covered with foam, is prohibited. After

three days of sdaking, even if it has not fermented,



it is still prohibited, in the opinion of certain
madﬁahib, such as that of Al-Shafi‘i.

The badd for drinking liquor

Anyone who drinks wine without coercion, whether
it is a small or a large quantity, when sane, mature,
capable of reasoning and of speech, shall receive the

badd, according to all fugqaha ®, on the basis of the

gad{th of the Prophet: "Anyone who drinks wine, lash
him; if he drinks again, lash him; if he then drinks
again, lash him; if he drinks again a fourth time,

then kill him." The hadd is eighty lashes for anyone

who drinks wine, whether a small or a la;ge quantity
and whether he gets drunk or not.18
There is disagreement about the ﬁumber of lashes
to be inflicted, on the basis of Abu Hurayrafs7tradition:
A man who had drunk was brought before the
Prophet, and He said: 'Beat him',so some of
us started beating him with their hands, others
with their shoes and others with their garments.19
"This gadith of Abu Hurayra refers to a very early stage;
subsequently the Prophet lashed drinkers. There is,
however, nothing to suggest that he awarded more than
forty lashes; Abu Bakr also awarded forty lashes.20
The increase to eighty lashes took place during
thé era of cUmar, because people persisted in drinking,
and the penalty did not restrain them. Reports came

from Khalid b. al-Walid in Iraq and from Abu (Ubayda

in Damascus, informing the Caliph of this.



A number of the Prophetfs companions, among
them %bd al-Rabman b. kwf and %lI, advised cUmar
to increase the penalty to eighty lashes. This was
the opinioﬁ of %li} who said: "If a man gets drunk
he hallucinates; once he hallucinates he fabricates

lies; therefore inflict on him the Hadd fixed for

a fabricator of lies." The Companions agreed to
this and ‘Umar said to the emissary: "Inform your

two Companions about the New gadd".

If a strong man who had drunk was brought before
‘Umar, he inflicted on him eighty lashes, but if a
weak man was brought before him he inflicted on him
forty lashes.

M;lik, Abu Hanifa, Ibn Qanbal, al-Théer and
21

their followers adopted this number of lashes.

Al-SthifI, however, considered the-badd to be forty

lashes, on the basis of the usage of the Prophet, which
was not to be disregarded iﬁ favour of the usage of
someone else. There is unanimous agreement on anythiﬂg
which exceeds the usage of the Prophet. The increase
otdered by ‘Umar is regarded as Ta‘zir and it is
inflicted at the discretion of the Imam.>> Abu Thawr
and Abu DZ;JH apply this opihion as well.

This hadd is to be established, according to the

unanimous agreement of all the &Ulamé'ﬂ by means of

confession, or by the evidence of two equitable witnesses;

this is accepted by all the madhahib.



Confession is adequate if made only once, accord-

ing to the ‘Ulam;.E this is because the hadd is not

one of mutilation. If this confession is withdrawn,
however, such a withdrawal is accepted. The presence

of the smell of wine shall not be taken into consider-
ation with the coﬁfession.23
Evidence: |
This must be of two equitable male witnesses
who are Muslims and who shall give evidence that the
person concerned drank intoxicating liquor.
According to the ?anafié, the Judge shall ask
the witnesses what he drénk, how he drank it, if he

was coerced, when he drank it and where he drank it.

The statements given as evidence by the two witnesses

must correspond;24 if they differ, no Qadd shall be
inflicted on the drinker. |

No padd shall be inflicted on the basié of the

presence of the smell of wine, in the view of the
¢ylama ? of Irad (Al-Kufa and Al-Basra) (Hanaf{), or
[ ] »

in that of Abu Haﬁzfa, Al-Sh3fitI and Al-Thawri. Ibn
25

Hanbal and Mgiik however

inflict the hadd on this
1]

basis, if it is proved by evidence before the Judge.

The €Ulama ,of the %ij;z (Maliki) also hold this opinion.
The justification of those who do not take the

smell into consideration is that it is possible that

the smell may have resulted from the person having

gargled with wine, or that he may ﬁave mistaken it

for water and have spat it out, or that he may have



been coerced, or that he may have eaten a lotus
fruit or have drunk apple juice‘or quince juice,
because all of these‘smell like wine. If it is
possible that any doubt can be thrown on the action

of drinking, the hadd shall not be inflicted.

This opinion is sustained by what ‘Umar b. al-
Khap?;b,is reported as having said: "I discovered
at the house of ‘Ubayd Allah the smell of wine,
and he admitted that he had drunk Al-Tili .2¢ I
told him I was going to'enquire about it, and if it
was found to be intoxicating, I should lash him27 -
because the smell indicated that he had drunk it.

According to all €Ulama?, the drinker of wine

shall receive the hadd, whether it is eighty lashes

or forty lashes. But there is some difference about

the distinction between a drinker of khamr and a

drunker of nabidh. In the opinion of Abu Hanifa,

.

a drunker of nabidh shall not receive the hadd, unless

he gets drunk from it, in which case the hadd shall be

inflicted on him, provided that he cannot reason at
all, and tﬁat he cannot distinguish between a man
and a woman; in this case he shallibe lashed eighty
lashes. In the view of Al—Sthitf, and some other

fuqahahz the hadd must be inflicted on the drinker of
28

'nabi&h, whether he gets drunk or not.
The method of making nabidh was that sweet fruits,

such as raisins, were soaked in water for one day. It



was also related, on the authority of Ibn 'Abbgs, that
nabzah used to be made for the Prophet, and he used
to drink it that day and the next, but after that he
would pour it away.29

Ibn Hanbal said of nabidh that if it stood for
more than three days but did not ferment it was
makruh but not prohibited.

Any juice or nabi&h which is cooked before it
ferments,éo that it does not become intoxicating,
is permitted to all.30

The badd for Slaves

The hadd for slaves is half the hadd, in the

opinion of the ‘Ulama * - so that in the madhahib in

which the hadd is eighty lashes, -that for slaves is
1]

forty, and in those in which the padd is forty lashes,

such as the Shafi‘ite that for slaves is twenty.
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Extra Note:

It is told of <Umar' b. al-Kha@?Eb that he once
noticed the smell of alcchol coming from his son. He
questioned his son about this and the son protested

that what he had drunk was Tila . On hearing this,

<Umar did not punish his son, presumably because ?ilg

did not count as alcchol.
However, we find in the account given by Mzlik
b. Anas (as narrated by SaSid b. Mansur, according to

al-Zari) that Iila was considered alccholic and that

Umar gave his son 80 lashes (the Hadd) .

Tila 1is the juice of some fruit (perhaps grapes)

boiled until it becomes thick, and it was used, among

other purposes, as an cintment for treating the skin of

diseased camels.



Chapter 5

Killing and Wounding



Killing and Wounding

In both the 0ld Testament and the Qur’én, killing is
divided into premeditated and accidental. The Mosaic Law
clearly recognises different categories of killing: pre-

meditated (Exodus 21, l4l; Deuteronomy 19, ll-122) and

3)

accidental (including perhaps opportunistic: Ex. 21, 13
(Deut. 19, 5-6; 4, 41~434 - Ex. 21, 235 is doubtful).
The penalties are respectively death and exile (at least
temporary).

As far as bodily damage, short of killing, is concerned,
the criteria appear to be whether the resqlt is permanent or
not. If the result is not permanent, no ﬁenalty is exacted,
except for the payment of compensation to the victim for
time necessarily spent inactive (Ex. 21, 18-196); the
destruction of a foetus is classed separately (Ex. 21, 227),
as an offence for which the judges shall determine the'
penalty. If, however, permanent damage is caused, the
offen@er is to be punished by the exaction of a vengeance
similar to his offence (Ex.21, 23~258), or in a case where a
servant (= slave ) is the victim, by being compelled to
free him or her in compensation.

The Sharifa prescriptions, so laid down in the Qur®an,
clearly follow the 0l1d Testament prescriptions very closely
(Iv, 92-93”); (xviz, 33'%) (v, as™h); (11, 178-179, 1941%).

Qi§5s is the basic penalty for both deliberate killing

and wounding, and in this to some extent resembles a badd

prescription. However, since the right involved is clearly

seen as being principally (though scarcely entirely) that



of a human being, rather than of God, it is not generally

regarded as in fact a hadd, except, it seems, by Ibn Rushd.

Ibn Rushd appears to consider, as perhaps others had
before him, and certainly others did after him, such as
Ibn al-Nujaym, that, although killing and wounding cannot

be regarded as belonging to the Qudﬁa properly speaking,

since pardon and mitigation are permiSsible, in a sense they
do belong to this category, in that the basic punishment is

laid down in the Qur,gn. His classification of the budﬁd

is arranged on rather different principles to those of
others, in that he puts them into four classes, according

to the object of the offence:

1. Offences against the person (i.e. killing and
wounding).
2. Offences against "the sexual parts" (i.e. fornication,

sodomy, etc.).
3. Offences against property:
(a) @argba

(b) Baghy

(¢) Theft

(d) Ghasb (robbery)

4. Offences against honour (i.e. qadhf). {(Note that Ibn

Rushd does not include shurb in any of his categories.

Al-Ghazali sums up the opinion of most of the fuqahg)
in enumerating the offences that attract the infliction of
a fixed punishment as seven:

1. Zind (illicit sexual intercourse).

2. Sariqa (theft - in certain specified circumstances).

3. Qa?‘ al-tariq (highway robbery).




4. Qadhf (defamation, of a_barticular naturey.

5. Ridda (apostasy).
6. Baghy (rebellion).

7. Shurb (drinking alcohol).

What differentiates it in practical terms from a Qadd

is the possibility of a mitigation of the basic penalty,

which is of course, not permissible in the case of a badd.

The prescription of Qi§;é has, the Qur’ﬁn makes clear,

the object of deterrence (II, 17914), which is, it seems, the

purpose underlying the Qﬁdﬁd generally, but the idea of

reconciliation, where possible, is also pursued, and this
is regarded as an advance on 0ld Testament Law (II, 17815).

There are two possibilities: the victim or the walI/awaliyi’

al-dam may pardon the offender odtright»or may do so in

cqﬁsideration of the payment of>blood-money (diya in the

case of killing; amounts related to the diya in the case of

wounding).

There was disagreement among the fuqahS’ on the condi-

tions of payment of the diya16:

Abl HanIfa, al-Shafi‘ and MF1lik held that the wall

al-dam was not entitled to demand the diya from a killer,

once pardon had been granted, except with his consent.
Ibn Hanbal is said to have, given an opinion, on one
occasion, in conformity with this view, but is more generally

regarded as holding that the wali al-dam was so entitled.

There was also disagreement as to who exactly could

be Wafi/awaliy;) al-dam. Some held that if the only next

of kin were female they were not entitled to pardon the



killer, on any basisl7. Most, however, held the contrary
"view. The Hanbali madhhabs specifically stated that the

wali al-dam was the person who inherited from the victim,

whether male or female, and whether related by fard or

tacslr.18

Accidental killing (and by extension wounding) attracts

the diya on Qur’Enic authority, with an additional atonement

(presumably to attend to God's right in the matter) (Qur an

IV, 92). Here again, the diya can be remitted by the walT

al-dam; if it is demanded, the Qaﬁf has no discretion in

the amount awarded, this being fixed at 100 camels or, where

appropriate, their monetary equivalentlg. The same is true

of the irsh, the varying proportion of the diya payable in
the case of various wounds and mutilations. If there is no

irsh fixed for a particular case, the QadiI is to award com-

20

pensation on the basis of hukumat al-<adl

The diya for a woman is agreed to be half of that for

a man. ALT b. AbI Tdlib is quoted as an authority for this. '

In the case of wounding, however, there is disagreement:
Abu Hanifa and al-Shafi‘I consider that half of the compensa-
tion due to a man is payable, while Ibn Hanbal and M3alik
consider that the compensation for a woman should be the

same as that for a man, up to one-third of the diya and

thereafter one-half of that for a man.22
There is an intermediate class of killing (and of

wounding), known as shibh al-Camd (semi-deliberate). This

is not recognised, however, by all authorities: M3lik rejects

it as an addition to Qur’ﬁnic revelation (€amd and khapa’).

Ibn Hanbal rejects it on Qurjanic authority (IT, 194), and



'holds that only the result of an actlon can be Judged

23

‘fintentions belng known only to God Abu Hanlfa and

‘ al Shafl 1. recognlse 1t on. the authorlty of Umar b.

: khattab Uthman b Affan, All b. Abl Ta11b a number of '

24

' the companlons, and allegedly, the Prophet Shibh al-qamdz'

'accordingvtolAHﬁ hanifa, depends on the 01rcumstances of the
action, and.in'particular the 1nstrument,used,' a klll;ng'
with something]that would not'normally be;COnsidered a. '
:weapon.isglikEltho.cone under this-headingzs. :Some of thaf.
.AShf@a=also'accept thisd 3 B L ‘ |

N There are. two categorles of a001dental kllllng, charac--
terlsed by error in (l) the act and (2) the 1ntentlon of thet'
klller (Woundlng 1s, agaln, s1m11arly d1v1ded ) (l)-ACtd’ |
for eﬁample, someone shootlng at a blrd hlts a man 1nstead
.(2) Intentlon for example,‘someone-shoots at:a manpon hlS'j
own s1de, bellev1ng hlm to belan enem&zé,.

An 1mportant area of thls subJect is that uhlch concerns :
parental rlghts All the madhahlb agree on the prlnC1pler't
that a father is not to be punlshed 1n respect of his son
(thls 1s also extended to a. grandfather and grandson) This'
'refers, it is supposed only to - qlsas ln cases.of kllllng
Abu Hanlfa,'al Shafl I and al Thawrl spec1f1cally state
that this applles to all varletles of kllllng Mallk makes
an~exceptlon' '"Unless he. throws hlm tao the ground and cuts
" his throat"t but is othernlse obscure . The fuqaha ) in ..v.
general base thelr‘oplnlon on’ the hadlth of Ibn Abbas

| Abu Qanlfa,.1nc1dentally,;nas*apparently of~the»0pinion
'_that a- father, grandfather and guardlan are llable for any

“fanury 1nfllcted on a chlld However, he appears to have



abandoned this opinion later, since it is not to be found in

the ﬁanaf;.madhhab. In this madhhab, the diya is compulsory
27

in the case of a father's deliberately killing his son
As far as physical chastisement of children is concerned,
this is generally admitted to be a right of the father and
- the grandfather, provided that it is for the purpose of
ta’dib, which may be rendered as "bringing up properly",
that it is not unduly sevefe but is commensurate with the
age of the child, and that it is restricted to children under
the age §f maturity. The mother has a similar right only
when the father is no longer alive, or she is, for ény
reason, guardian of the child. Most fuqahﬁ’ hold that she has
no rights in the matter in any.other circumstances2
Ibn Hanbal holds that no liability attaches a father or
a grandfather for damage caused to a child by a beating that
observes the limits of moderation, but.that they are criminally
liable for damage caused by a beating that transgresses these
limits.
The consensus of the ﬂanafzimadhhab is the same as that
of Ibn Hanbal, as stated by Abu Ydsuf and Muhammad, namely
that a father, grandfather or guardian is not liable for
unforeseen consequences of a legitimate action. Abu ganffa‘s
own possibly abandoned opinion, that he is liable for any
harm caused, is referred to abovezg.
As far as the teacher's responsibility in physical
chastisement is concerned, the point at issue is whether
the infliction of it is a right or a duty. Abu Qaﬂzfa is
alone in considering it a dﬁty, so that no liability attaches

to the teacher provided that the father or guardian has given



his permission. Ibn Hanbal, al-Shafi‘i and Malik consider

it a right, so that the teacher is liable if any harm comes
to the child on account of chastisement that is unduly
severe, meaning not commensurate with its age. In any

case, such punishment is intended only for children who

have not reached the age of maturity. A1-Shafi¢i further
restricts the right so as to provide that it must be exercised
within the bounds of safety, that is to say,—presumably, that
other individual factors, apart from the age of the child,
must be taken into consideration30

If a doctor causes harm to his patient, he is not liable,
provided that he has acted within the bounés of his profes-
sional skill.

Abu ganzfa gives two circumstances that absolutely
free a doctor from liabiiity:

1. The pressing need for a doctor's services. If the

doctor concerned is the only one'évailable, the

necesSity of his acting ovefrides any responsibility

he may have for any harm that he may inadvertently cause.
2; The permission of the patient or his guardian for the

doctor's acting as he does3l. '

.ABﬁ ?anifa , Ibn Hanbal and al-Sthi‘1 are essentially in
agreement with this position. They assume, of course, that
the doctor does not intend to harm his patientgz.

Mgiik, however, requires the permission of the Governor
as a prior condition of the doctor's practising in the first
place. This, combined with the permission of the patient
or his guardian for the doctor to act in a particular case,
relieves the doctor of liability, provided always that he

33

observes the conventions of his profession



The practice of medicine is, in general, a
sometimes it can be a fard €ayn, as for example
is the only one available, and his services are

required. In these circumstances, he is liable

from practising.

fard kifaya;

if a doctor
urgently

if he refrains

Taking part in sports is alsc subject to similar rules.

Such participation is regarded as a farg kifaya.

This means

that the participant's intention is taken into consideration,

if any harm is done by him to another participant. If he does

so in the course of infringing the rules of the

sport, this

counts as deliberate harm; but if such harm is caused within

34

the rules, it is accidental
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Taczirgt
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Ta zIrat

The Shari®a provides Ta*zirat for the punish-

ment of offences for which no hudud are specified.2

The ta“zIr sentence differs according to the degree
of guilt, the status of the culprit, and the severity
of the penalty which he is thought to deserve. It

resembles the Qudﬁd in that it is intended to

discipline people and to restrain them, but it is

different from the hudid in certain points:

1. Consideration is given to the culprit,
to the severity and type of penalty
which he deserves, and to how he
committed the ocffence. The Prophet
said: "Forgive the respectable their
1apses“3 (even if they are equal in

the hudud); therefore the ta®zIr of

a proud person may be simply to ignore
him, which is sometimes the most

severe penalty for him.

(W)

No pardon or intercession is allowed

in the case of a hadd, but they are

in the case of a ta%zir, if it is not

a matter of a human right, and in



every case the judge will consider what is the
most suitable punishment; anyone who asks for
pardon is allowed to be interceded for. It is
related that the Prophet said: "Intercede for
me". If a ta zir has to do with the right of

a human being, such as a taLzEf for an insult,

and the two parties are reconciled, there shall

be no ta€zzr inflicted on the insulter. Pardoning
is allowed both before and after the matter is

referred to the Judge, as opposed to the case

with a hadd in which the plaintiff may not

relinquish his right, once the matter has been
brought before the judge; for example, in the
case of theft, if the person who is stolen from
relinquishes his right against the thief before
contacting the judge, this is bermitted, but
once the case is legally raised, the judge is
not allowed to accept such relinquishment in

respect of the hudéﬂ; the judge cannot pardon

the accused; only the victim of the crime may
do so.4
There is a liability attached to the inflicting

of a tatzzr penalty which there is not to the

inflicting of a hadd penalty, (unless the number

of lashes of a @add punishment exceeds one hundred,

for example, in respect of the adultery of an
unmarried person. If he receives more than one

hundred lashes and dies, the beater is liable.)

¢ -
‘'For example: Umar b. al-Khattab frightened a



woman byireprimanding her as a ta“zir while she
was pregnant and she miscarried. He consulted

‘411 who considered him liable for the diya for

5

the embryo.
In the ?anaff madhhab there is no liability for:
the blood of anyone who dies as a result of either a

@add or a ta‘zZr, because it is inflicted by order of

the authorities. The person inflicting the penalty is
not to be restricted by considerations of safety, except
in one case, that of a husband, who, if he reprimands
his wife for not performing the prayers or if he forbids
her to beautify herself by using cosmetics when she
leaves the house, is then liable, because he has gone
beyond what the law requires.

The principle regarding a ta(zzr is that it is
to bebinflicted for the comﬁitting of prohibited acts
and for the omission of obligations. This principle
is agreed upon. But the fugaha? disagree on the infliction
of a ta zIr for the committing of a makfﬁh act or the
omission of a mandub act.

A group of “Ulam3? are of the opinion that no penalty
shall be inflicted for committing a makruh act or for
omitting a mandub act.7 This is because a penalty
may not be inflicted except when the law actually
commands or forbids, for example: "Do not kill."

Another group are of the opinion that a penalty shall

be inflicted for committing a makruh act and for



omitting to perform a mandib act,8 in spite of the
— et

fact that no command or prohibition is involved, and

the matter is left to individual choice.

Those who adopt this opinion and allow the
infliction of a penalty do not consider the‘commitﬁing
of a makriih act or the omission of a mandub act as a
mukhalafa but as a contravention.9

Others who allow the inflicting of a penalty
stipulate repetition in the committing of the makruh
act or of the omission of the mandub act. Here the
punishmeﬁt is not for the committing or the omission
by themselves but for habitual committing or omission.
They consider that habit is constituted by the repetition
10

of the act twice.

Ta “Zir penalties

These begin with trivial penalfies such as the -
gi&ing of advice'or a warning, and end with severe
penalties such as imprisonment and lashing. The law
prohibits the causihg of harm in the infliction of
taczzr; so amputation is not permitted, nor is wounding
or taking property. The Shaﬂf‘a intends these penalties
only to restrain the culprit and to prevenﬁ others
following him.'t

The infliction of ta®zir in offences for which
ta %2ir is lawful is obligatory, in the view of Malik and

Abu ganIfa, although the choice of tair is left to

the discretion of the judge. Al-Sthi‘I, however, said:



(It is not obligatory), because a man went to
the Prophet and said: 'I met a woman and
attained my desire from her without having
sexual intercourse with her'; the Prophet
said: 'Did you pray with us?' He replied:
'Yes', so the Prophet recited these words
from the Qur?3n: 'Good deeds cancel out

bad deeds'.12 '

Certain fuqaha’, nonetheless, allow death as a ta‘zir,
as, for example, in the case of a spy, or a propagator
of heresy, or one who was in the habit of committing

. . 13

serious crimes.

The HanafIs generally allow the death penalty

as a ta®zir, and they call it al-qatl siy3sa. Some

,@anbalI jurisprudents hold the same opinion, especially
Ibn Taymiyya and Ibn Al-Qayyim al-Jawsiyya; but only

a small number of the followers of the MalikT madhhab
agree with this. Most of the crimes for which they
allow execution, such as that of sodomy, are punishable

by a hadd (i.e. to kill in administration of the Qadd).

Malik, Al-ShafitI and Ibn-Hanbal are of the opinion-
that the perpetrator of sodomy and the person against
whom sodomy is committed have both to be executed in

administering the padd. The MalikIs and ganbalig

regard killing a propagator of heresy as a ta‘zI};
some, however, are of the opinion that he is an apostate,

so that the punishment is, in fact, a Qadd.

Lashing
Lashing is considered one of the basic tatzir

penalties, but there is disagreement as to the number

of lashes; Abﬁ~Han§fa and Muhammad al-ShayHﬁnZ are
1} [}



of the opinion that the maximum number of lashes for
a tatzir is thirty-nine, while Abu Yusuf's opinion
is that it is seventy-five. The basis for this limit-

ation is a gadifh of the Prophet: "Anyone who inflicts

a punishment amounting to a hadd, when the hadd does

not apply, oversteps the limit." Abd Hanlfa and
) 1 ]

Muhammad consider that the minimum badd is that which

is inflicted on a slave, i.e. forty lashes, and so
they reduce this by one lash, so that the maximum
number of lashes for a ta¢zir is thirty-nine. Abu

YJéuf, however, considered the Qadd in question to be

that for free men, with its minimum of eighty lashes,
so he followed ‘Alf in making the maximum for a
tatzir seventy-—five.l4

In the Shafi®i madhhab there are three opinions:
the first agrees with that of Abu ?anifa and.Mu?ammad,
the second agrees with the opinion of Abu Yusuf. The
holders of the third opinion say that the ta®zir shall
'exceed seventy-fiVe15 lashes but shall not reach one
hundred lashes.16 There are several opinions in the
Qanbalf madhhab. Three of these agree with the
opinions in the Shafi‘z madhhab, but there are two
further opinions:

1. That it is improper that the number of lashes

for any crime should equal the hadd penalty for

a crime of the same category, but it is proper

to equal the Qadd for a crime which is not of

the category for which the Qadd is prescribed.

For example, the number of lashes for the hadd




of a non-mu?§in adulterer is one hundred, and

the padd of a muhsin adulterer is stoning. If

a non-muhsin person is to be punished for
kissing or for being alone with a woman, it

is improper that he should receive one hundred
lashes; the penalty for such an act shall not

amount to the number prescribed for the hadd

when the crime for which the hadd is prescribed

has not been committed.

2. The number of lashes for a tafzir penalty shall
not exceed ten, in any circumstances. The
Prophet said: "Nobody is to be lashed more
than ten lashes except in the infliction of

17

one of God's Qudﬁa."

Some fuqahg:rare of the opinion that the minimum
number of lashes is three, while others are of the
opinion that this minimum is not of universal appli-
cation; human beings differ from one another, and
some may be restrained by the infliction of only one
lash, while others will not be affected even by three
lashes.

Imprisonment:

The minimum period of imprisonment is one day,

but the maximum period is not agreed on. Some fuqahg’

are of the opinion that it shall not exceed six months,
others are of the opinion that it shall not amount to
one full year, while others again leave the determining

of the period to the discretion of the Judge.18



There is also imprisonment for an unlimited‘period,
for dangerous criminals; they are imprisoned until they
display penitence, otherwise they are kept imprisoned
till death to protect the public from their evil acts.19

Banishment and Exile:

Certain Shafi‘i and Hanbalz fuqah3’ are of the
opinion that the period of banishment shall not amount
to one year. Abu Hanifa sees no objection if the period

is one year; he does not consider banishment a hadd but

a Taczir. Malik considers banishment a ?add, but he has

no objection if the period as a TaSzir penalty exceeds one
year. Certain other fuqaha ? are of the opinion that
banishment does not involve imprisoning é person, but
merely putting him under supervision; and if he reforms
he may resume his former position.

The Prophet penalized the homosexuals in al-Madina
by expelling them and sending them to other places.
(Umar also punished Qubayca in the same way, sending him
to Al-Ba§ra.

Crucifixion is élso permitted. This involves a
person being tied alive to the trunk of a palm tree or
to a vertical piece of wood; for a period of three days,
during which he may be given food and drink. The object
of this penalty is Tashhir (public disgrace). The
'M3likIs and Shafi®is mention it, but the Hanafié and
qanbalzs do not expressly permit it. This does not
mean that they reject crucifixion, but that they would

adopt any other penalty which preserves the tranquility



of society and which protects the public.20

These penalties are not exhaustive, but they are
the important ones; there are other penalties which

are determined by the judge when a jinaya or junhq~is

commitﬁed. If a thief steals property which amounts to

the ni§;b for the infliction of the badd, but not from

a Qirz, he is to be given the maximum number of lashes for

a tafzir, which is seventy-five. If he has penetrated a

Qirz and entered it, but has been unable to take anything

out of it,  he is to be beaten thirty lashes.21 This is
because, in the first case, not all of the elements that

establish the badd are present. In the second case, the

offence is considered as an attempt which has failed
beéause of circumstances beyond the control of the

accused, who has intended the theft and prepared for it,
but has been unable to take anything, because, for example,
the household discovered the matter-and interrupted him.
There are many other instances besides this. The deter-
mining of the penalties for these contraventions and

misdemeanours is left to the Judge.
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Notes on names in the text

(References are to the pages of the principal MS, 'in the
margin of the text.)

10. Ashhab: SUmar b. %Abd al- %4zIz b. Da’nd al-QaysT.

Born in Egypt 145/764. Student and scribe of Ibn Wahb.
A reliable muhaddith and notable faqTh . Died 204/819,
a few days after al-Shafi‘I.

34. SahnGin: “Abd al-Sal3@m b: Sa®Id b. HabIb al Taniikhi
QadI of IfrIqiyya, a post held by no-one else after
him. During his incumbency hé took no payment from
the Sultan. Died 240/855.

104. al-MazirI: AbU ‘Abd Allah Muhammad b. 91T b. Umar
al-Tamimi. From Mazir in Sicily but iived in
al-Mahdiyya (see below). Wrote commentaries on the

Sahih of Muslim, the Talqin of al-Tha“labT (unfinished?),

the Burh3an of Abl al-Ma“alil al-JuwaynI, and others.
Died 536/1142, at.the age of more than 80.

105. al-Madhiyya: two well-known places are so named; one
in Morocco, on the Atlantic ccast, near‘SaiE, and the
other on the east coast of Tunisia, founded in 300/912
by the Shi®i MahdI “Ubayd A113h. Presumably the latter
is the one in question here.

106. al-Suyyuari: it is not clear who this is. One thing

that can be said with certainty is that it is not

"al-Miqdad b. %bd Allah b. Muhammad b. al-SuyyurT,
the well-known lawyer and theologian, since he died
in 862/1423, almost 400 years after the date of this

episode.



136.

171.

172.

173.

205.

Asbagh: Asbagh b. al-Faraj b. Sa“id b. Nafi®. A
great Maliki EEEEE in Egypt; a scribe of Ibn Wahb.
Died 2&5/840.

Mutrif: AbU al-Qdsim Mutrif b. “Isa b. Labib b.
Muhammad b. Mutrif al-GhassanT al-IlbirT (al-GharnE@i).
Qéqf, literary man and historian of al-Andalus. Wrote

Fuqaha’ Ilbfra, Shu<ara  IlbTra, Ansab al- “Arab

al-nazilTna fi Ilbira wa-akhbaruhum. Died 356/967.

Ibn al-Mijishfin: AbT Marwdn SAbd al-Malik b. “Abd

al-SAzTz b. “Abd All3h al-TamimTI. Died 212/827.

al-QUtbiyya: the principal work of Muhammad b. AQmad

al-Qur?ubT, the most important representative of the

MalikT madhhab in al-Andalus. Died 255/869..

al-WEdiQE: a work on the sunna and figh by Ibn Habib

(died 239/953): AbX Marwan Abd al-Malik b. Habib b.
Sulayman b. Harun al-SulamT al-IlbirT al-QurtubT.

al-Qa“nabi: %bd Al13h b. Maslama b. Qa“nab al-Harithi.

Reliable mufaddith. From Medina but lived at Ba§ra.
Died 221/835.

Ibn al- Arabi: AbQ Bakr Muhammad b. “Abd A113h b.
Muhammad b. %bd Al113h b. Ahmad al- “ArabI al-Ma“3firI.
Came from Seville. Polymath, gigz of Seville. Died

and buried. in Fez,, 543/1148.
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