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Abstract

This thesis is essentially an examination of the 
hudud, punishments divinely decreed for specific offences 
which involve a right both of God and of Man. It sets 
out from a practical hand-book, Basha^ir al-futuljat wa-al- 
Su*ud fi Ahkamal-ta gzTrat wa-al-foudud, by Yahya b . AbT al- 
Barakat al-Nali al-Tlimsani al-Ghammari, written for a 
Moroccan ruler of the 8/14 century, an edition of which 
forms the first section, followed by a resume of the 
contents.

Even in a text dealing with a single school of 
Islamic law, the Maliki madhdhab, it is remarkable how 
many different opinions are given as to what the law 
actually is. This emerges even more strikingly in the 
most extensive section of the thesis, in which the atti
tudes of the various madhahib to the liudud are compared. 
The hudud, together with the allied, but formally sepa
rate, matters of killing and wounding, which are often 
treated in conjunction with them, may be regarded as 
the core of the SharTra, or at any rate of that part 
of it that deals with roughly what we should consider 
the criminal law; it is surprising, therefore, that, 
in spite of the fundamental measure of consensus, there 
should still be the degree of dispute that is evident, 
not only between the madhahib but also between individual 
fuqaha'7 of the same madhhab, as to what the divine pres
criptions concerning these offences and their punishments 
are, and, in some cases, as to which offences are covered 
by the hudud♦ In particular, there seems, in some 
quarters, to be a certain confusion between I^udud and 
qi§as, presumably because both are of divine origin.

All in all, one is struck not only by the pains 
taken in the SharTra to ensure that no injustice is 
perpetrated, but also by the degree of uncertainty that 
appears to obtain in what is often thought of as being 
a code of great rigidity and severity.



Notes on the edition

In a number of instances, MS J is difficult to read, 
notably on the top line of the text, which is often virtually 
obliterated. In these instances, the reading of MS ^ has 

been adopted without this being indicated in the apparatus, 
provided that there is no reason to suppose that J 's 
reading differed from this.

Orthographical peculiarities in the MSS have been 
’normalised' in the edition; this course has been adopted 

for the purpose of making the text more accessible, and has 
been thought to be justified by the fact that the MSS differ 
between themselves in their peculiarities and are internally 
inconsistent in this respect. The peculiarities referred 
to are those that are frequent in MSS of all periods and 
provenances, e.g. alif tawila for alif maqsura, ya for 0  , 
dhal for dal and vice versa.

Chapter 10 has fallen out of MS J , except for two lines 

on p.123 (the pagination postdates this loss); this chapter 
has been copied, in very small handwriting in the margin of 

p.122, but this addition is virtually illegible. It has 
therefore been necessary to rely for this chapter on the 
unclear and unreliable text of MS f  . In a number of instances 
it has been necessary to indicate that a reading is unclear, 
and for this purpose the symbol :=: has been used in the 
apparatus.

Other symbols employed are as follows:
= missing in MS.

+ = added in MS.

(X) = in margin
x •= repeated in MS.



Sigla:

(-)...+ = added and then deleted in MS

< > = added by editor
( ) = ought probably to be deleted

= conjecture

= Rabat 1.
^  - Meknes.

= Rabat 2.

(see description of MSS, below p.7 %  )
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Y *"1 * L-0 1—̂  ^ 3<i*w-H t-?-9 U r ^ J  1—o *mO I j j  1 a   ̂■■!>< j/ J  i -Li p da  1—9 j
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’Vi *1 a  I .li I Jj—11 A-wS ĵŜ î  ♦ -X> I I 11 (_yj I Jjjji.mi “| Ji.) Ail Lift-g—fcw A„ 1-9 I —gjl
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Y*1 0~° 9 pLo'Jl -il.̂.w.̂1 i—i.iii> ,i JjjJL A-î-i (jjiDl jj-oAjjJLi (j-i.a II jj_o I
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Y* Y \ ^(5 f C-9̂1 'V (J-o 4-SllsuSL-* [ L-̂ —Lslo A I ZJ> A.* Lg) t i— Ld ^L aJj1_9

1 1 »> (j-J 1 I j i L£ ^ I A ji .9 * i ^ f aJLj^ j |j, ilufl ■■./Jl A A-rf l̂-UG
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-P-3^3 LJLo k̂-3.,̂ < J l-S* 2 \ ̂  J La>Y \ L-â- <-9 C-_ro_j \ ‘> k II ia*»_3
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Y Y H O  l o , 0  o  9^  „ »̂ p ^  J  iw-.g /^p ( ^.«* ft II ( jJ _ C  • | «A>- <—9—***J1—> (_J——9 —I. gi —* /> •  J i ^ l  /  ^»J 1—9 ^.i.«*l> II

j J  I— I—~>.5> I (J—1-9—i ; (—■,./—1.>> (j-J I J I—9̂p ♦ |oJ*w*H p̂—< I—9-0 (_J_9 (J_j_9̂—>̂p A., >.. I.C

(J j— 9 ^ _ <  * | ^  a _ . . . l^  O "'̂ ^ , j (J « » .?  i J —9 t \Jp̂ J A t (—<—>—> . I ^p  1 A V  J J j )  9..J

♦ JLaJI o-l s (J—1 —11 „* a_j 1—9 J-a j—. j°J_p * o“^  ̂  ! J 1“ ® O ̂ J  * £) ~ n" ̂ '" °  ̂ G-?’ *° o~®

I T *  •  / V  J j  >ii< ,.i . ,■,•>■ <j —11 J  I —9^p

ihX^dJI a—î p.'i.gJI a . 1 9 9 ^p-\ .c j  j  9 1  ̂I p̂ I i‘  ̂I ■rfLo^ i ( ■—9 9 [

"if ^p  I  L - f l-o ^ p  u P ^ - 9 —> j o J  ; ( J ^ p J — i ^p  I a _ < ^ p > ^ p j I >A>- ( _ j^ —< j» J  l—o I —o V 1 - i  1 ■ ^ - " *

*  I ( J —i-9L ^ a—  ̂1— 9 I—& ^ p .9  "»•>. <^p a  g  II a—o ^ p >  1 * I ^- *** *■ „■ __p I < j*

1 T 1 3̂ 1 GJ  9 II ^  I j  »-<>• I p̂ d-^ a.*.-) q*i I - ’* II i—9J—1-> */ a _» l.c 9 J  J —9 ^oJl J^pJj G-0.^

♦ (J-—a-. a_̂  I—9 a_L—o (_j_, L_>̂ p JLJJJ a^^p."...*-9 a—.̂ pa-̂ p j..5^.,g < 51 o ^ l ^ J l  o-^®

( j r 1 —r t—9 »̂l—oVl a—i-o I— a j l —o aUS^p « |aJ j

I T T  o - ^ * ^  ^ _ 3  L -S - X >  L —>__3 l - ^. - * J  a  ^ — Lj>1— 9 a - i — L L  l _ a J * - o  ^ . i . c  ^a-o_"*> I ^ 1  s j  < —>wJ l

♦ ̂p I. 4̂. II i p,̂—-»—9 >̂.̂>>—1-9 t—̂_—(̂pj-̂p 1 ̂p,.\»i> oj

• a . I —g ..» V^p (_pO*A—> a—1—9 I— —>«df ^ —9 * J  L_9^p a L ^ jJ I  a_— a  (7* t» I !•> 0 - 0̂_p

|V » il^  1 A * 1 dJD 1 ^

 ̂0-̂ ° ! O"̂  ̂ 1



pjn> 11 >■! ft aSJiJLaJl^pl ® L d u u S l ^1 ( j J  Lw i dJU I l im  jpa  p̂ p l..j Lo  o L j

9 l -o I J.11 ^ l . a > l —i d—iL x a J I p̂ I

)}̂ 2 t 9 L-oJLsJ| £  I—a> 1—j  ^p-9LS G"t—® g  ■■•l-'3, I*11-0-!' G“° I ■* all 1 i—wi ,jp-o f p., Lg 1 

a i J  ~̂®_3 11—9 g ^   ̂1 -3G-3 I9*1** 1 • ® G-^ 1 d   ̂ 1 ^  ̂" ■'^~' d r '-®” ' *l̂ p ̂  1 **■ **m» <

a-.. „. i 9 i<ic (j-a pJ— M̂ l.̂ —< oj f 5 1 p5x> a_ofS.>- ^^pjSL-i-9 *9  I p 1 g 11 p̂-o p̂ <

T . 1pj  i «> JL—1 2^"GG 1—— (jp 1— 9  L—< 1 ■ ~ >ii i 9, *, _,!.•>, 9  ( aJJ L—> ,1} I——aJl̂ p â p—h£ I - *- ■ ■  ̂ p̂-o—s—<̂p
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A—->i^ ^  i f  ^ - iw O  A < ^  SL̂  11 n ^  t *i ^  L j d j l  p . 1 t t i ^  A  ̂t.. I C aJU I f ^  l«o A itw  f *

♦ t_J-" 11 d  nlj i  O -0  ̂ O   ̂_9 P l«»I ^  —̂' L—’ 1—3 o  I ■ ~ **<»> j  A_l> I d —J L_o ^ j j s s

^  i f t  /  A «m

J  —.. „< *>^ < d J - I i  U  l-S A <I.]-S *  ( jy i  d -S  I—i^j-Slll aJ^J_s d  ^JS> A_I l—o

m -  « -
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• 1—A —̂.>- 1-C îy-3-Z _̂9 A | I f I -X .A A LS 1 ̂

)T) O J ^ J '-?̂ J>vfl jl ckv-N
1̂--   l̂d-0 J-Us (j-0̂  V J f L>jj^ds J L> (jr-S (j L£ * I -̂ wJ < Lsŵvfi) Lis_j
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A * ŵ-u“ oi-J L-o vALJCA v̂f*> ?,2».«,m-.> p—JLs < o l —o j  1. .̂ *i.o ^JlZuI# L*S J-JUSU9 Jp̂ +u a_c. t /s o ^

1 Y V  ^j— -̂r'̂ -S-C A—i—11 (_ŷ -"*—»—< l—o I ■..» C f I .̂»«*> f |̂j-C J  '■ '* ““*’ ̂ ̂  /
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Introduction

The starting point of this thesis is the text,

Basha ir al-futuhat wa-al-su(ud f i Ahkam al-ta'zirat wa-al-Hudud  * * »___
; . Yahy'a b. Abi al-Barakat al-Nali al-Tf imsami al-Ghammari^".

This text is a practical handbook of the law, according to
the Maliki madhhab, relating not only to the offences and
punishments characterised as hudud, but also to a number of
other transgressions of what we should now regard as being
both the criminal and the civil law. It was written for one

*Abd Allah b. al-Mutawakkil *ala Allah al-Mansurbi-Fadl Allah» «
Abu *Abd Allah, who is alleged to have been the last of the

Banu Ziyan-, rulers of Tlgmcen 633/1235-796/1393• No such
3name, however, is given in S. Lane-Poole , and it may be 

that the history of this somewhat obscure section of the 
Muslim world is still to be correctly worked out.

The principal interest of this short text lies in the 
fact that it is a practical hand-book^, compiled, it seems, 
for the guidance of the ruler in his judicial capacity. The 
author says: "I collected it (the material on this subject)
for him...because of the excessive length of the books of 
laws and because they do not concern themselves particularly 
with this subject." (Arabic text 1, 15-16). It defines the 
offences, specifies the means by which guilt is to be 
established, sometimes gives examples, and indicates the 
penalties to be inflicted, where this is appropriate. It 

does not, however, entirely neglect the theoretical side, 
since it generally refers to sources and authorities, both 

the Qur'anic verses and the Hadiths that establish the laws,



and the opinions of the principal MalikX ^ulamaT*, when there 

is disagreement. Reference is also frequently made to ’the 
generally accepted view’ - al-mashhur/mashhur al-madhhab.

There are few examples, as far as I know, of such a hand
book for a ruler, who, although in theory conversant with the
Shari*a in all its aspects, might perhaps in practice have
a less than complete acquaintance with its provisions.
Whether, in fact, at this date, such a ruler would often
have exercised his function as a judge in such matters, or

whether he would have delegated this, is uncertain. It is
not improbable, however, that in a fairly small state he
would from time to time have felt an obligation to sit in
judgement himself particularly in cases where a hadd was

involved, since these were traditionally reserved for the
ruler. In these circumstances he might well have felt the
need of a manual like Basha^ir al-futuhat. It is difficult

%

otherwise to account for the compilation of the work. If it 
had been produced unsolicited, it might have been considered 
insulting, as implying a lack of knowledge on the part of 
the ruler, even supposing the royal dedication to have been 
purely formal and the intended recipients to have been 
practising lawyers. The work contains frequent references 
to the Sultan as the authority before whom matters are 
brought, and this may well genuinely reflect the ruler’s 

personal involvement in the administration of justice. The 

balance of probabilities inclines towards the work's being 
intended for his own use, but, whatever the case may be, 

it is indicative of the level of general knowledge of the 
Shari *a that there was a need for it.



Rather than a straight translation of the text, a 

somewhat more systematised paraphrase of the parts of direct 
relevance to its professed subject has been attempted, with 
some editorial comments and (sometimes unresolved) queries. 
Details of cases cited have been omitted, as has the pen
ultimate section, which is concerned with a somewhat odd 
assortment of matters that the Imam should attend to, from 
preventing counterfeiting to making sure that those in 
charge of animals do not allow them to endanger passers-by.

This has nothing to do with the real subject-matter of the 
work; it is, indeed, somewhat surprising that it is included, 

since most of it can scarcely be regarded as of sufficient 
importance to be worthy of the ruler’s notice.

In this regard, however, it is perhaps possible that the 
author takes the view that the ruler should be personally 
responsible for justice, and order, at all levels; this 
would imply a return to the kind of regime that prevailed 
at Medina, under the Orthodox Caliphs. One would think that 
such a return could hardly be advocated realistically at this 
late date, even in a comparatively small state, and that the 
idea of so doing was merely the sort of dream that Muslim 
intellectuals indulged in from time to time. Basha^ir al- 
futuhat is, however, quite certainly a practical hand-book, 

and it may simply be that this section represents miscellaneous 

notes that the author had not fully worked out, or an interpo
lation, by an editor, a lawyer or a scribe. The title, and the 
bulk of the contents would lead us to suppose that the author 
considered the hudud, and more or less related matters, to be 
the principal judicial concern of the ruler.



The hudud are the corner-stone of the Sharica, at all 

events, of that part of it that is concerned with offences 
against man and God. They represent the absolute basic rock 
of religious morality: those matters concerning which God
has spoken, and in the establishing of offence against which 
the greatest care must be taken, since there can be no 
remission of sentence, once guilt is proved. The positions of 
killing and wounding in this respect are anomalous. Although 
God has pronounced on them, and on the essential penalty 
that attaches to them, the fact that He has permitted a 

remission of this penalty means that they are not generally 
regarded as coming into the category of hudud. Nonetheless, 

they are frequently dealt with, as in Basha 7ir al-futuhat, as 

having a special relationship with them, probably because of 
the association of them in the Old Testament with a number 
of the offences that became hudud in the Sharica.I

The ta^zTrat are inevitably associated with the hudud, 
as being punishments for offences against the interests of 
the individual or the community, not necessarily of less 
gravity than the hudud, but on which no divine pronouncement 
has been made. Frequently they depend, in the first instance, 
on the sunna of the Prophet, or on decisions of the Orthodox 

Caliphs, but their principal difference from the hudud, apart 
from their lack of direct divine authority, lies in the fact 
that the award rests with the judicial authority. In general, 
it will be less severe than that of a hadd, but this is not 

necessarily the case. The Prophet is said to have laid down 
ten lashes as the limit, but there is some dispute about this, 

and, on the whole, the decision is left to the judge.



The Maliki madhhab in the Maghrib

The Hanafi madhhab was the first to be followed in
the Maghrib. Political considerations, however, caused
this to be succeeded by the Ibadi^ and subsequently a form
of the Shici (under the Fatimids)". Probably these last«
two never engaged the allegiance of the whole population,

A j

or even of all of the fuqaha*.. The Awza i madhhab

was also followed in the Maghrib. According to Ibn Hazm,%
the Maliki madhhab was imposed by the decree of Hisham b.
'‘Abd al-Rahman b. Mu^awiya^. No reason is given for this, but 
it would seem that it was perpetuated by the comparative 
isolation of al-Andalus and the Maghrib from the Islamic East. 
The fact that the Maliki madhhab was based in the Hijaz, which 
was the most convenient part of the East for students from 
the Maghrib to visit, since they could combine study residence 
with the Pilgrimage, made it natural that they should espouse 
it. The fact that it was based more on the hadith than thej______
previous madhhabs, and the fact that Malik lived in the 
principal repository of hadith, no doubt played their parts
in ensuring the enduring popularity of this madhhab. The

— — — *7 5most prominent of the early Maliki fuqaha in the Maghrib -
and al-Andalus were the following:

1. *̂Ali b. Ziyad al-Tunisi, Abu al-Hasan, brought the
Muwatta* to the Maghrib. He was the teacher of Sahnun.« % •
He studied under Malik himself, al-Thawri, al-Layth b.

/ —Sa d and others. Ibn al-Furat studied under him. He

died in 183/7997 .



Ziyad b. rAbd Allah b. ^Abd al-Rahman al-Qurtubi,

Abu cAbd Allah, known as Shabtun, was the first to 

propagate the Muwatta* in its complete form. He 
studied it with Malik himself; he also met 
Layth b. Sa*d and Ibn ^yayna. He used to travel

g

twice a year to Medina. He died in 193/808 . 
cIsa b. Dinar al-Andalusi studied in Egypt under 
Ibn al-Qasim ( cAbd al-Rahman b. al-Qasim b. Khalid b. 
Janada al-^Atiqi, died 191/806), on whose teaching 

he greatly relied. He became Mufti of Cordoba. He 
died in 212/8279.
Asad Id. al-Furat's family came from Nisabur; he was 
born in- Bahrran In the province of Diyarbakr. He 
grew up in Tunis, where he studied under *Ali b. Ziyad. 
He afterwards went to Medina, where he studied the 
Muwatta? under Malik, and to Iraq, where he studied_____ 1 V - 3

with Abu” Yusuf ya^qub b. Ibrahim and Muhammad b. al- 
Hasan al-Shaybani. He was the author of the Mudawwana. 
He died in 213/82810.

Yahya b. Yahya b. Kathir b. Walas al-Laythi, Abu ' \

Muhammad, was a student of Shabtun, and his brother-in- * \

law. He went to the East when he was 28 years old, 
after having studied under Yahya” b. Mudar al-Qaysi 
al-Andalusi. He studied under Malik in Medina and 
was called by him cAqil al-Andalus. He then went to 
Egypt, where he studied under Ibn al-Qasim. When he 
returned to al-Andalus, he refused to accept a judicial 
post. He became Mufti of Cordoba after *Isa b. Dinar. 

He died in 234/848^ .



cAbd al-Malik b. Habib b. Sulayman al-Salar-u, was born

in Toledo and studied first in al-Andalus. In 208/%Z3
he went to Medina, where he studied under Ibn al-
Majashun ( cAbd al-Malik b. cAbd al-cAzTz b. Abi Salma,
a close friend of Malik1s, who taught many students

in Medina after Malik's death, died 212/827). On his
return to al-Andalus, he lived first in Elvira and
was then summoned to Cordoba by ^Abd al-Rahman b.%
al-Hakam. He was the author of the Wadiha. He died 
in 238/85212.

cAbd al-Salam b. Sac id al-Tanukhi, known as Sahnun, 
came from Syria to Cordoba, with his father. His 

early studies were in the Maghrib. He travelled to 
the East for his further education, visiting Egypt, 
Damascus and the Hijaz. While in Egypt, he studied 
with Ibn al-Qasim, under whose supervision he copied 

the Mudawwana, and Ibn Wahb ( *Abd Allah b. Wahb b.
Muslim al-Qurashi, a close friend of Malik's, died 
197/812). When he returned to the Maghrib, he became 
well-known as a jurist and was asked by Muhammad b. 

al-Aghlab to accept a judicial post, which he did, 
with some reservations. He was then 74 years old and 
held this post until his death. He taught many students 

from al-Andalus and elsewhere. He died in 240/854*
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Chapter 1 

Paraphrase of the Arabic Text

Prescriptions in the case of wounds or destruction 
_______ of complete members, or part thereof.______

1. Prescriptions in case of killing.

2. Details of the matalif and the diya.

3* Haraba/Muharaba.

4. Al-Baghy.
5. Sariqa (Theft)

6. Provisions concerning encroachment on the rights 
of others, and liability.

7. Oadhf (Defamation).
8. Provisions for those who fail to pray, fast, go on 

the pilgrimage or who refuse to pay zakat.
C ^  O9. Penalties due, by agreement of the Ulama , for 

reviling God, the Prophets, the Angels and the 
Companions.

10. Ridda (Apostasy).

11. Zina (illicit sexual intercourse).

12. Shurb (Drinking)

13* The method of carrying out Hudud punishments.

14• The manner of carrying out Hudud punishments.

15• The question of the establishing of charges
concerning these offences.

16. Note on amputation.

17* TaczTrat.



Prescriptions in the case of wounds 
or destruction of complete members, 

or part thereof

Wou*^ds, if deliberate, according to the accepted 
Maliki view, can only be compensated by qisas. The
authority for this is

And we prescribed for them therein: The
life for the life, and the eye for the eye, 
and the nose for the nose, and the ear for 
the ear and the tooth for the tooth and 
for wounds retaliation. But who so forgoeth 
it (in the way of charity) it shall be 
expiation for him.. Who so judgeth not by 
that which Allah hath revealed.^

Matalif are excepted, and the diya is payable for these.

It is also said that the wounded person may choose

between qisas and taking the diya, but this is contrary

to the accepted view.
It is not for a believer to kill a believer 
unless (it be) by mistake. He wliahath 
killed a believer by mistake must set free 
a believing slave, and pay the blood-money 
to the family of the slain, unless they remit 
it as a charity. If he (the victim) be of a 
people hostile unto you, and he is a believer, 
then (the penance is) to set free believing 
slave. And if he cometh of a folk between 
whom and you there is a covenant, then the 
blood-money must be paid unto his folk and 
(also) a believing slave must be set free... 2



Prescriptions in cases of killing

Killing is, by agreement, haram, except for some»
legal right. Quran, 6, 151*

Anyone who kills without a right, deliberately,
simply as a wrongful act, shall be convicted for it, if
he is of age and rational, and the person killed is his
equal with regard both to Islam and to free status; the
awliya 9 al-dam shall have a right over him, and may either
kill or pardon him. After pardoning him, they may not then
decide to accept the diya (rather than qisas): this is  • •

the generally accepted practice, based on Malik and
Ibn al-Qasim. Ashhab, however, says that they may choose
between:

(a) killing (i.e. qisas).
•  #

(b) pardoning plus the diya.
(c) pardoning without the diya.
They may settle for the amount of the diya (i.e. the
recognised rate) or more or less.

If killing is established (i.e. if there is no

doubt about both the fact of the crime and the means by
which it was perpetrated ), qiŝ as must be taken by the
same means as that by which the killing was done, without
additions; one who has killed by means of alcohol or
sodomy, however, may not be killed by these means in qisas.

• •

In the cases of killing by means of fire and poison, there 
is dispute as to whether the killer shall be killed by the 

same means. The apparent sense of the Mudawwana is that 
this is lawful (Malik is reported as saying, in the case



of poison, that qisas should be taken as the Imam sees
% %

f it) .
The categories of persons who may be killed in 

qisas for those they have killed are as follows:
A free man for a free man;

A slave for a slave;
An unbeliever for an unbeliever;
A slave for a free man;
An unbeliever for a Muslim;
A male for a female;
A female for a male;
A male for a male;
A female for a female;

An old person for a young person (not vice versa )

(do kabir and saghir here imply "of age" and
"not of age", respectively?);

One whose members are complete (kamil al-a da J \  % *

for one whose members are not complete 
(naqisha) (not vice versa);

II

One who is healthy of body for one who is infirm 
(not vice versa);

A noble person (sharif) for a base person (dani);
A base person for a noble person;
A lofty person (rafiC) for a humble person (wadi*);
A humble person for a lofty one;

(Is there a technical difference between sharif and rafic,
and dani and wadi** )

_ _ _ _ _  %

The following categories are not to be killed in these 
circumstances:



A free man for a slave;

A Muslim for an unbeliever; 
unless (in both cases) the original killing is qatl ghila, 
which is defined as killing by treachery in order to take 
the property of the person killed; in such a case the 
offence is treated as though the victim were a free man and 
a Muslim, respectively. Neither a Sultan nor a wali (al-dam) 
may pardon the killer in such a case, because he is like a 
muharib (does this imply that he incurs a hadd, rather than

l V

qisas )
The following categories may again be killed:
A number of people for one person;
One person for a number of people;
A person who causes a killing, together with 

the person who actually executes it, and 
one who assists in it;

One who orders a killing, and one who is ordered 
to execute it, if they can both distinguish 
good and evil and are legally capable (mukallaf); 
the correct view here is that if the person 
ordered to execute a killing is not acting under 
fear or punishment by the person ordering it, 
he alone is to be killed, and not the latter 
as well.

If an unbeliever kills an unbeliever and then becomes 
a Muslim, he is not exempted from liability to qisas by 
virtue of having become a Muslim. The same applies to a 
slave who kills someone and is then freed by his master; 
freedom does not exempt him from liability for the killing.



If the awliya7 al-dam wish, they may re-enslave him and 

cancel his freedom. Alternatively, if they prefer, his
(former) master may redeem him from them by payment of
the diya of the person killed, if free, or the value, if 
a slave.

A drunk person is to be killed in qisas for one whom* *
he has killed.

A madman is to be killed, like a sane person, if he
kills during a lucid interval.

According to the generally accepted view, from which, 

however, Ashhab dissents, a father is to be killed in qisas
%  I

for killing his son, if there is no doubt that he did so 
deliberately. (Malik however, says that if a father kills 
his son, in circumstances in which if anyone but the father 
would be killed for a similar act, the father is exempted 
from death as qisas, but has harsh conditions imposed on 
him in paying the diya. Mudawwana, part 16, p.306).

If the wali al-dam kills the killer (without authorisa
tion), he is liable to no penalty except adab for anticipating 

the Imam's judgement. If a stranger kills the killer, the 
wali al-dam may kill him in qisas for the killer, as having 
usurped his right against him. If one of the awliya * al-dam 
kills the killer, the others may demand from him their share 
of the diya.
Definition of awliya5 al-dam:

— >The awliya al-dam are the heirs of the deceased, the 
closer heir having a preferential right over the more distant, 
according to the order of inheritance. The Sultan is the 
wali of a person who otherwise has none. If the wali is not



of age, the Sultan shall appoint a proxy for him. If the 

deceased's heirs are women, they have the wilaya. If one 
of the awliya* is absent, and those who are present have 
no-one to speak for him until he comes back, he need not 
be waited for, provided that there is no real prospect of 
his coming back. If one person kills a number of people, 

and one of their awliya^ kills him, the rest forfeit their 
rights.
Establishing of the killer’s guilt in the killing:

This is established by means of:
1. His confession.

2. Just, conclusive evidence that cannot be 
refuted. If the accused has claims to have 
an argument against the evidence, judgement

is to be postponed until he either produces it
or fails to do so. If C^he accuser ?) demands
the imprisonment of his opponent until he can
produce or complete his evidence against him,
this is legitimatej he may not, however, demand
a bail-guarantor for him, as there is no bail
payable in matters of qisas, according to the

 %  % ■

generally accepted view of the madhhab.
3. The statement of the dead man, to the effect 

that so-and-so is responsible for his deliberate 
killing, provided that he is free, a Muslim and 
legally competent.

4. One witness, for (straightforward) killing;
two witnesses, for wounding and subsequent death, 
after the victim has eaten and drunk.



5. Testimony to having seen the dead man weltering 

in his blood, with the person suspected of the 
killing nearby, with the instrument of the killing 
in his hand, or with traces of the killing upon 
him.

6. Finding the deceased lying at the door of 

someone’s house, or in a village, a tank or 
a lane.

This is the generally accepted view, but in cases 3-6 
above, the guilt is not established except when evidence is 
accompanied by oaths, viz. that the awliya * who are of age, 
rational, and entitled to the blood-right should swear 
fifty oaths confirming the allegation of the deceased or their 
own allegations concerning the above-mentioned indications. 
This applies if the awliya* are two or more, the dead man is 
one only, and they are entitled to the blood-right. If 
there is only one wali al-dam, or there is more than one 
dead man, there can be no oath, and the allegations are 
void.

There can be no oath either in cases of wounding, or 
in cases between slaves or between dhimmis.

If the awliya wish to take the diya, but the killer
4»

refuses everything except qisas, the awliya’s wish shall* *
prevail; some, on the other hand, say that the killer’s 

wish shall prevail.
A deliberate killer may not inherit property or diya.

A deliberate killer who is pardoned shall be given 100 lashes 
by the Imam and imprisoned for a year. Similarly, if one 

accused of murder refuses to swear, he is to be detained



until he does so; if he persists in not swearing, he is

to be given 100 lashes and remain in prison for a year.
Anyone who strikes a woman so that she produces a

dead foetus, but herself remains alive, is liable to the
ghirra (a diya of 1/20 of the full amount), if he is free

and a Muslim, regardless of whether the striking was
deliberate or accidental. If the foetus is produced (dead)
after the woman’s death, the generally accepted view is
that there is no liability. If it is separated alive from the
mother and dies immediately on birth, the diya is payable,
if the striking was accidental, and, in the generally
accepted view, if it was deliberate; some, however, say

that in the latter case qisas applies. If it dies after» »
some time, the same holds good as in the previous circum
stances, except that an oath is required. No distinction is 
made as to the state of development of the foetus, provided 
that the blow was on the (woman’s :) back, belly or side 
(some say on the head also), but not on the legs.

The same applies if someone frightens a woman, without 
striking her, and she produces a (dead) foetus, on five 
conditions:
1. The fact of the frightening is established by 

conclusive proof or by confession.
2. That the means by which he frightened her must be 

something that would normally frighten someone .
3. He should have frightened her in connection with 

something illegal ( fi'amr la yahill).

4. Witnesses should testify that she was confined to 
her bed from the time of the frightening until that 
of the miscarriage.



5. Women should have seen the miscarried foetus and
testified to it.
There is no qisas in a case of accidental killing;* »

the diya is payable. If someone kills a person accidentally 

his *aqila are liable for the diya, whether he is young 
(not of age . ), old or mad.

Deliberate killing by a child or a madman is considere 
the equivalent of accidental killing. The same is true of 

a doctor's killing in the course of attempting to do good, 
and of a father's or a teacher's (killing a son or a pupil 
while administering legitimate chistisement).

When the diya for an accidental killing is incurred, 
the Imam shall impose it on the Caqila as payable by 

instalments over three years from the day of the judgement.
The ^aqila shall not be responsible for the offence 

of the slave, or for the diya of a deliberate killing, the 
diya of reconciliation, the diya of one who has killed 
himself, the diya incurred by one who confesses to killing, 
or any compensation less than ^ of the diya. If the person 
killed pardons the one who has killed him accidentally, only 
 ̂of the diya is payable.
Definition of ^aqila:

The ^aqila are the *asaba (relations on the father's _________ %

side), being male and free, of the killer, who is included 
among them. It makes no difference whether they are closely 
or distantly related. Added to them are the qaba il, in 
order of closeness, and their qawm. Sahnun says that the 
limit of the number of ^aqila is seven hundred, descended 
from one father. Ibn Rushd says, on Sahnun1s authority,



that, if the *aqila are reckoned at five hundred or a thousand, 
this, is too few, and that the closest of the qaba*il to them 
are to be added to them. Any of the ^ a q i l a  who resides with 

a qawm is included with them as long as he has not moved 
to another community and detached himself from the one with 
which he was. Thus, he is not included even if he moves on 
the day of the imposition of the diya, although some say 
that he has to have moved before the imposition of the diya, 
even if it is only a few days before.

No-one shall have imposed on him a payment that will 
inflict damage on his property, so that people are to be 
assessed according to their means, by the ijtihad of the 
Imam. Nothing is to be taken from a poor man or an unbeliever. 
Nomads are not to be included with non-nomads, or vice versa, 
in the payment of a diya, even if they are of the same qablla. 
(The point of this last provision is somewhat obscure, as it 
would seem to be covered by the principle of assessment 
according to means. Perhaps it has something to do with 
the communal nature of nomads' property, as opposed to the 
personal nature of that of non-nomads.)

The taqila are not responsible for the diya in cases 
of wounding, if it does not amount to  ̂of the full diya.
Nor are they responsible for the diya mughallaza, i.e. theI '
diya payable by a father or a grandfather who accidentally 
kills his son or grandson respectively.

If a muslim kills an unbeliever, he is liable to pay 
the diya. If a free man kills a slave, he is liable to pay 
his value.



If two qabilas separate, after a fight, leaving dead 

on either side:
1. if the killer is known, he is to be apprehended;
2. if the killer is not known:

(a) (if there are dead on both sides), the diya 

for each side is to be levied on the property 
of the other side.

(b) if the dead are of another party altogether, the 
diya is levied on both of the opposing bodies;

(c) if the dead are of one of the two forces only, 
the diya is levied on the wealth of the other.

If two horsemen clash deliberately, and both die,
there are.no rights involved between them; if, however,
one survives, he is liable to qisas. The same applies» *
when two foot-soldiers clash, or one foot-soldier and one 
horseman. If the clash is accidental,, the diya of either
is payable by the ^'aqila of the other, and the value of
either horse is chargeable to the wealth of the other. If 

one of them is free and the other a slave, the diya of the 
free man is levied on the raqaba (person ) of the slave 
(it is not clear what this implies) and the value of the 
slave is chargeable to the wealth of the free man.

Any injury or death caused by horsemen to one another 
in their sports on feast-days and such like are to be judged 
as deliberate rather than accidental.

If a person pursues another with a sword, etc. in order 
to strike him with it, and the other runs away, but stumbles 
and dies before his pursuer comes up with him, the pursuer 
is liable to qisas.



A Muslim slave is not to be killed in qisas for a> »
free unbeliever.

If a person kills another after wounding him, he is 
liable only for the killing, if the two things are done 
on the same occasion. If a period of time separates them 
he is liable first to qisas for the wounding and is then 
to be killed.

If someone virtually effects the death of a person, 
and then another comes and finishes him off, only the 
first person is liable for the death; the second is 

liable to adab. This is according to Ibn al-Qasim.
An accidental killer inherits property but not diya



He details the matalif, as follows:
i

1. Ja*ifa : a wound that penetrates the interior
or the belly or the back.

2. Hashima : a wound that crushes the bone of the
head.

3. Munaqqila : a wound that causes part of the bone

of the head to be displaced, or 
broken, but does not reach the brain.

4 . Ma’muma : a wound that does reach the brain,

even though only to the extent of 
the head of a needle.

5. Damigha : a wound that penetrates the outer
membrane of the brain.

Also counted as matalif, although there is no qisas
for them, but only diya, are:
1. Contusion of the two testicles.
2. Breaking of the thigh.
3. Breaking of the spine.
4. Breaking of the neck.

In the case of accidental wounding (jirah), there is no

qisas and no fixed diya, except for one particular kind of
wound, namely, muwaddiha: a wound by which the bone of the
head is exposed. With all other wounds there are two 
possibilities: if the victim recovers but is left disabled,
hukuma (ijtihacl on the part of the Imam) is applied in
awarding compensation; if the victim recovers without 
disability, no penalty attaches to the culprit except adab.

In the case of the loss of members (and, apparently, of 

faculties) such as: the cutting off of the hand, the foot,



the ear, the nose, the tongue, the penis, the testicles; 
the loss of the eye, the lips, the teeth; the cutting 

off of the fingers, the finger-tips (presumably the same 
applies also to the toes, as specified later); the loss of 
the mind, the senses of smell, hearing, sight, etc., the 

faculty of speech; diya or hukuma apply (as an alternative 
to qisas, it is to be supposed, unless he is still talking 
about accidental injuries).

In the case of the loss of manafi* (abilities ), as 
a result of the loss of a member or part of a member, 
qisas may be taken, if this is possible; if not, diya applies.

No qisas or diya is to be taken for wounding, until the 
victim has recovered. No qisas is to be taken for wounding,* t
until the exact dimensions of the wound have been established.

He specifies the diya payable for death, and the 
various fractions thereof payable for wounding, as follows:
Death: A free Muslim male: 100 camels, or

1000 dinars, or
12,000 dirhams.

A free Muslim woman: \ of above.
A Jew or Christian (male): \ of the diya of

a male Muslim.
A Jew or Christian (female): J of diya of. male.
A Majusi (Zoroastrian) (male): 

(in Maghrib, possibly a
Viking)

A Majusi (female) (or
800 dirhams.

apostate female): \ of above.



A slave:

A foetus (free):

A foetus (slave):

A foetus (Majusi or 
Dhimmi):

his value (even if 
in excess of diya of 
a free man). 
l/lO of the diya of 

the mother. If the 
father is free, but 
the mother is a slave, 
then 1/20 of the diya 

of the father. 
l/lO of the value of 
the mother. 
l/lO of the diya of 
the mother. (A free 
man pays 50 dinars, or 
600 dirhams, or a 
slave (male or female) 
equal in value to 

50 dinars. A Dhimmi 
infidel pays 2 5 dinars, 
or 300 dirhams. A 
Majusi pays 40 dirhams. 
The diya of a foetus 
is not payable by the 
caqila (those upon 
whom payment of the 
diya devolves after the 
person responsible for 
the death), but only by 
the person directly 

responsible (al-jani)).



The ghurra* (if it comes out dead) or diya (if it
comes out alive) is increased accordingly if the woman has
twins, triplets, etc.
Wounds: Muwaddiha • » *

Hashima:

Munaqqila 
Ma^muma 
Ja *ifa
Hashimat al-badan

(i.e. other than of 
the head)

Ma^mumat al-badari 
Breaking of the thigh 
Loss of the mind 
Loss of one eye

Loss of the sound eye of 
one-eyed man (whether 
its sight was good 
or not)

Loss of the pupil of a 
blind eye 

Loss of one ear

: 1/20 of the diya 
: 1/10 & 1/20 (for
female ?) or the diya. 

: as for Hashima.

: 1/3 of the diya.
: 1/3 of the diya.

: ijtihad is applied.

: ijtihad is applied. 
: 1/3 of the diya.
: full diya.
: i of the diya (full 
diya for both).

: full diya.

: ijtihad is applied.
: \ of the diya (full diya 
for both, even if hearing 
remains. But Malik 
prescribes ijtihad for 
this).



Loss of the nose (whether of 
all or of one side taraf) 

Loss of part of one side of 
the nose

Loss of one lip

Loss of hearing (in one ear)

Loss of ear of a deaf man
Loss of sense of smell 
Loss of sense of taste 
Loss of power of articulation 
Loss of voice 
Loss of power of speech 
Loss of capacity for sexual 

intercourse 
Loss of ability to stand 
Loss of ability to sit

Cutting out of the tongue 
Cutting out of part of the

tongue (if speech is inhibited) 
Cutting out of the tongue 

of a dumb man

Loss of a tooth (whether
molar (dirs) or other,*___
and whether completely

: full diya.

: compensation is to be assess 
in proportion to the amount 
of the end (?) lost, not to 
the amount lost in proportio 

to the whole.
: \ of the diya (full diya 
for both).

: i of the diya(full diya for 
loss in both).

: ijtihad is applied.

all full diya

: full diya.

: full diya.

: ijtihad is applied.



knocked out or broken off. 
The same applies if a 
tooth is merely blackened, 
reddened or loosened, 
especially if it belongs 
to one in whom a replacement 
will not grow (i.e. it is a 
second tooth))

Loss of a tooth of a young 
child, who will grow a 

replacement (i.e. a 
milk tooth)

Loss of a (previously) 
loosened tooth 

Cutting off of a woman’s 
breast (regardless of 
whether completely cut 
off, or only the extre

mity cut off, if no 
longer capable of pro
ducing milk)

Cutting off of the breast 
of a one-breasted woman 

Prevention of the flow of 
milk only 

Prevention of the flow of 
milk of a one-breasted 
woman

Cutting off of a man’s breast

: five camels.

: no compensation.

: ijtihad is applied.

: \ of the diya (full
diya for both).

: full diya.

: full diya*

: full diya.
: ijtihad is applied.



Breaking of the bones of 

the chest 
Breaking of the back 
Loss of a hand/arm (yad) 
whether cut off from the 
elbow, the shoulder, the 
wrist or the fingers 

Loss of a withered hand 
that is useless 

Loss of a finger 
Loss of a finger-tip 

Loss of the tip of a thumb 
Loss of the penis, whether 

the whole or just the 
glans (from the place of 
circumcision 

Loss of part of the glans

Loss of a penis that has no 
glans, or is useless, like 
the penis of a man who 
cannot have sexual inter

course because of its 
small size, or of an old 
decrepit man, or of one who
cannot/will not ( hasur)

% •

cohabit with women

: full diya. 

: full diya.

: J of the diya.

ijtihad is applied. 
1/10 of the diya. 
1/30 of the diya. 

1/20 of the diya.

: full diya.
: compensation is to be 
assessed in proportion 
to the amount of the 
glans lost, not to the 
amount lost in propor

tion to the whole.

: ijtihad only is applie



Loss of both testicles 

Loss of left testicle 
Loss of right testicle 
Loss of testicles and penis 

at same time 

Cutting of of woman's sexual 
parts (if the bone is 
exposed)

Destruction of the maiden

head with the finger 
(whether done by husband 
or stranger)

Loss of buttocks ( ’ ulyatan) 
of a woman

Loss of foot/leg (rijl) 
whether cut off from the 
hip, the knee, the ankle 
or the toes

Loss of a toe

Loss of the end of a toe

Loss of the hair (or the 
head, eyebrows, beard or 
eyelashes)

: full diya.
: full diya.
: ijtihad is applied.

: 2 diyas.

: full diya.

: ijtihad is applied.
: 1 . Ibn al-Qasim:

ijtihad is applied

2. Ashhab: full diya, 
^ of the diya for 
one .

: \ of the diya.

: as for a finger,
i.e. 1/10 of the diya 

: as for a finger-tip,

i.e. 1/30 of the diya

: ijtihad is applied.



In the case of a blow with the hand (? latma), no
qisas can be taken.

•  •

In the case of the wounding (jirah) of a woman, the 

liability, as far as the diya is concerned, is the same as 
that in the case of the wounding of a man. The same applies 
in the case of the wounding of an infidel.

In the case of the wounding of a slave, the liability, 
as far as the diya is concerned, is related to his value.

In the case of the cutting off of the extremities
(al-atraf), men and women are assessed equally, as far as %___
the diya is concerned.



Haraba/Mu^araba

The hadd for this offence is specified in
Qur* an V, 33:

The only reward of those who make war upon 
Allah and His messenger and strive after 
corruption in the land will be that they 
will be killed or crucified, or have their 
hands and feet or alternate sides cut off, 
or will be expelled out of the land. Such 
will be their degradation in the world, and 
in the Hereafter theirs will be an awful doom.
If the Imam captures a muharib before he comes to

him and expresses his repentance, he may not pardon him.
1. If the muharib has killed, he must be punished

with death.
2. If he has not killed, the Imam has a choice of 

punishments that he may inflict:
a) Death and crucifixion.'”'
b) Death without crucifixion.
c) Death while the muharib is being 

crucified.
d) Amputation of opposite hand and foot.
e) Banishment (if free and male) to 

another balad (town.), in which he is
to be imprisoned until he either repends 

or dies.
If the muharib comes to the Imam and expresses 

his repentance before being captured, he is not 
sentenced in this way:
1. The Imam shall require from him satisfaction of 

the rights of any human being, if any (that is 

to say, in respect of any offence against person



or property that he may have committed).

2. If none, the Imam shall not require from him 
satisfaction of the rights of God, and shall 
take no further action.

Restitution has to be made of all property that 

has been taken, and if a single member of a party 
of muharibun is captured, he is held liable for 
all that has been taken by the whole party; he 
can then recover it from his associates.

Definition of a muharib-'*

1. One who terrorizes the highway, even if he takes 
no property and kills no-one.

2. One who sets out to commit highway robbery, but 
is taken before he can do this or anything else.

3. One who administers a soporific in order to take 
property.

4* One who draws a weapon in order to take property, 
even if he does not strike anyone.

5* One who goes alone (yanfarid wahdahu) to commit
robbery in a balad (town/village.).

6. One who, by deceit, induces anyone to go some
where and robs him (there).

7* One who assists a muharib in any way.
Discretion in awarding punishment for this offence 

belongs to the Imam alone; no-one else may sentence a
muharib.»

Haraba is established bv:
*r— — —

1. evidence, even if the witnesses are those 
who have been robbed.



2. notoriety in haraba (i.e. being known as 

a muharib), attested by two witnesses, 
even if they have not seen the accused 
involved in it themselves.



Baghy

Definition of a baghi:
1. One who ceases to obey the Imam and opposes

him, in order to overcome and defeat him.
2. One who continues to obey the Imam and does

not (actively) oppose him but refuses to 
comply with any right (of God or of mankind), 
even if only by interpretation (this 
presumably means that one who does not accept 
the orthodox interpretation of the obligatory 

nature of some observance, as distinct from
one who simply declines to comply with it,
is a baghi.)

The just Imam must combat such people as he would 
infidels, even if there are women and children among them, 
having first called on them to return to obedience and to 
comply with that right. He must not kill those of them 

who are in prison, except in a state of war. He may kill 
those in his custody if he is afraid that he will suffer 
a reverse at their hands and he thinks that he is not 
strong enough to deal with them. If, however, he is sure 
that they (that is, those who have been in arms against 
him) will not return (to fight him again) and that their
power is broken, he must not finish off those of them that

are wounded or kill those of them that are defeated.
( Ali b. Abi Talib’s varying behaviour according toi

circumstances.



The crier of Ali, in one of his wars with the 

bughat, cried out: "Let not the fugitive be pursued; let
not the wounded be finished off; and let not any prisoners 
of theirs be killed I" In another war, however, with other 
bughat, he ordered the opposite to be done. When he was 
remonstrated with about this, he said: "These people have
a main body and a refuge to retire to, whereas the earlier 
group had no main body with which to take refuge.")

If the Imam needs to commandeer their property, their 
weapons or their mounts to use against them, he may do 
so; he, or another Imam, should return these to them, 
after they have returned to his obedience. This is what 
^Ali did.

If the "people of interpretation"* appoint a Qadi and
*

they take the zakat from the people, Ibn al-Qasim said that 
none of this was valid, and that the Imam might annul all 
of their prescriptions.

Qisas may be taken on those who combat authority for 

lives that they destroy, and they are liable for the 
property that they destroy.

If the people of the Dhimma join them, they have 
broken the compact.

(This is not an offence for which a hadd is prescribed, 
nor does it appear to attract a taSiir. There are many 
passages in the Qur'an enjoining obedience to those in 
authority, e.g. 4, 59•

but, apart from the implication that imprisonment was 

applied, no penalty is actually here specified. It is,



indeed, somewhat implausibly, to be inferred that, provided 

bughat returned to obedience to the Imam, when called upon 
to do so, no action was to be taken against them.)



Sariqa (theft)

Definition:
Theft is the taking of property covertly^ without 

muharaba. (The thieves of the Maghrib were called 
Muharibun robbers (lusus) because they carried weapons.) 
Everyone who carries weapons for the taking of property is 
a muharib, whether the offence is committed by night or day

As for the thief, both male and female, cut off
their hands. It is the reward of their own deeds,
an exemplary punishment from Allah. Allah is
Mighty, WiseA

Penalties:
If a thief is of age and rational:
1. His right hand is to be amputated, if it is sound.
2. If his right hand is withered or is without

fingers, or he has no right hand, his left hand 
is to be amputated.

3. If his right hand is amputated, and he repeats
the offence, his left foot is to be amputated;

if he offends a third time, his left hand is to 
be amputated; if he offends a fourth time, his 
right foot is to be amputated; if he offends 
yet again, he is to be flogged, banished and 
imprisoned (some authorities say that he is to 
be killed).

4 . If a thief who has no right hand has his left 
hand amputated, for a second offence his left 
foot is to be amputated.

5. Cauterization is to be applied at any amputation.



6. If the person performing the amputation 

deliberately amputates the left hand (first), 
he is liable to qisas, and the right hand isl *
to be amputated as well. If the left hand is 
amputated (first) by mistake, the person 
performing the amputation is not liable to 
any penalty, and the hadd is satisfied with 
the left hand in place of the right.

7. If a thief steals less than i dinar or
3 dirhams or the equivalent in value, on 
one occasion, he is not liable to amputation 
for that.

However, amputation is the penalty only for theft
from a hirz, which is defined as:

A place prepared for the keeping of property.
The important thing is that the owner should
demonstrate that he is not careless or neglectful
of his property, and that he has secured it, even
if it is not locked up.

The following types of theft are specified as amounting
to theft from a hirz:•____

1. The theft of any of the fittings of a mosque,
i.e. anything that is actually fastened to 
the building, including carpets that are
sewn together, although these are not fastened

down. (A mosque is not considered a hirz for*____
movable objects.)

2. The theft of a shroud from a grave.



3.

4.

5.

6.

7.

8 . 

9.

10 .

11 . 

12 .

Theft from the bayt al-mal, and the appro

priating of any booty after it has been 
taken into official possession.
Theft from houses or shops or from their
surrounding areas (V sahatiha al-kharija),« __________________
if goods for sale are placed there, and 
theft from the middle (court ?) of a house 

or of a caravanserai, if loads have been 
placed there.
Theft from the load of an animal, or from 
places where animals have halted for 
purposes of selling ( '. mawaqif al-bay°).
The theft of animals (riding or pack? - 
al-dawabb) from where they have halted, 
whether they are tied up or not.
Theft from tents and their surrounding 
areas (sahatiha).I
Theft from a caravan, whether in motion or 

stationary.
Theft from a moored ship, whether there is 
anyone on board or not. Theft from a 
(non-)moored ship, if there is someone on 
board.
Theft from a matmura (underground storehouse .) 
in any place.
Theft from a person's pocket or sleeve.
Theft from baths during hours of public 
access, if supervised; if unsupervised, 
during hours of closure as well.



13* The theft of sheep from a fold.
14* The theft of corn from a granary (alrzar° min

al-andar).

15* The theft of a slave that is not of an age to 
distinguish (right from wrong) ( al-°abd 
ghayr al-mujayyiz).

16. The theft of a free person; if he sells
him, he (also) incurs the diya for that
person.

17* The swallowing of a yaquta (any precious 
stone ) or a pearl or dirhams or dinars 
and thus taking them away.

18. The application to the head of oil or perfume
equivalent in value to \ dinar or more, after
making off with it.

There is no amputation for one who:
1. picks up ( khatafa) something. *___
2. defrauds someone of something.
3. takes something by force.

4. steals, but has not yet taken the stolen
thing from its place.

There is no amputation for a guest or a wife who 
steal, unless they steal from a place access to which is 
prohibited to them.

There is no amputation for one who steals the 
property of his son.

There is no amputation for one who steals from an
Amir, a Qadi, a Mufti or a doctor, during hours of open    % ______
access to them.



There is no amputation for one who steals something 
that a small child is wearing.

If one thief bores his way into a hirz (presumably), 
and another brings out the stolen goods, both suffer 
amputation, if they are in league.

If they both bore their way in, and one of them 
brings out the stolen goods, the one who brings them 
out suffers amputation.

If one steals and another remains outside, the one 
inside handing out the stolen goods, he alone suffers 
amputation.

If one goes in, and one remaining outside puts his 
hand in through a hole or aperture (i.e. made or existing) 
or a door, is handed the goods by the one inside, and 
takes them out, he (the one outside) suffers amputation.

One who fastens a rope or something similar to goods, 
while himself being outside, and pulls them out to him 
suffers amputation.

If a thief is detained before leaving the place, 
but has thrown the stolen goods out, he suffers amputation.

In addition to amputation, the thief must return the 
goods, if they still exist; if they have been destroyed 
(or disposed of ' ), he must pay compensation, provided that 
he is well-off up to the time of the amputation.

If a slave admits theft, he suffers amputation, but 
he is not liable to pay compensation, if the goods have 
been destroyed (disposed of ). (The same applies to all 
offences to which he confesses carrying a corporal



penalty, short of the death penalty; in the case of 

offences that carry a monetary penalty, nothing can be 
imposed on him.)

Theft is established by:
testimony and confession.

If anyone, having confessed, pleads necessity, he 
does not suffer amputation, but has to pay compensation.



Note on amputation

There are differences between the fuqaha regarding 
the method of amputation of the hand, Some say that it 
is to be performed at the wrist-joint (this is the most 
general view), while others say that only the fingers 
are to be amputated. The Kharijites maintained that 
it had to be done from the shoulder interpreting the 
yad in the Qur* anic verse as meaning the arm. Cauterisa

tion is always to be applied after amputation, to prevent 
the death of the victim.

As far as the amputation of the foot is concerned,
the general view is that it is to be performed at the 

< - — —ankle. Ali b. abi Talib, however, amputated only from
t

the instep, in order to leave the victim half a foot
on which to walk.

In general, the progression prescribed in the text,
i.e. right hand, left foot, left hand, right foot, prevails.
The Hanafi madhhab, however, stop at the second amputation;

* ________
for a third offence, a thief suffers no further amputation, 
but is made to pay compensation for the stolen goods, 
being then flogged and imprisoned until he repents. The 
Hanafis justify this proceeding on the grounds that this
t

was ^Ali's practice; a thief was brought before him for 
a third offence, having suffered amputation for the two 
previous offences. ^Ali said that he would inflict no 
more amputation on him, because he would be unable, if 
he lost another hand, to eat or to clean himself, and 
if he lost another foot, to walk. He therefore flogged 
him and imprisoned him.



Apart from the one condition for the infliction of 

amputation on which the text concentrates, i.e. that the 
theft be from a hirz, there are three other conditions in 
the SharT^a, without which no amputation is to be inflicted
1. The rather obvious one that the stolen property should 

actually belong to someone else.
2. That the property should be of a certain minimum

value, the nisab, that is, dinar.»__
3. That the stolen property should not be haram,

*

such as wine or pig-meat.



Provisions concerning encroachment 
on others1 rights, and liability

If anyone punishes his slave by cutting off a 
bodily member, he must free him in compensation.

If anyone bites a man's hand, and the other with
draws his hand so that the first man's teeth are pulled 
out, the general view is that he (that is the one bitten) 

must pay the diya. Some people say, however, that he 
has no liability.

If anyone looks into a house through a hole 
(window - kuwwa) or the aperture of a door (shaqq al-bab), 
and someone (inside) strikes at him (deliberately) and 

puts out his eye, qisas applies. If the striking is not
' i

deliberate, the diya is payable.

If someone props a pitcher or something similar 
against a man's door, and the man opens the door, not 
knowing that the pitcher is there, and it falls and 
breaks, or what is in it spills out, the owner of the 
house is liable for the pitcher and its contents.

(These last three apportionments of liability, 
particularly the first and the third, seem to be thoroughly 
inequitable, and it is difficult to see on what principle 
they are arrived at.. The second is perhaps less unreasonable 
than the other two, particularly if the striking is 
deliberate; it is still not easy to see the justice in 
it, if the striking is not deliberate.)

If someone lights a fire on a roof on a windy day, 
and the fire damages something, he is liable.



If someone lights a fire on his own land, to burn 
straw or thorns or something similar, and it spreads to 
a neighbour's land, either by itself or because of the 
wind, and the first man has not taken precautions to 
prevent it spreading, he is liable for any loss of life 
or property.

The same applies if anyone releases water from his 
own land; he is liable for any loss of life or property. 
Any life for which the diya is payable by him, must also 
be paid for by his aqila. If, however, the act was 
deliberate, qisas applies.

If anyone complains to the Sultan about a man, 
knowing that when he brings him before the Sultan the 
Sultan will take money from him, provided he has a real 
grievance of which to complain and is justified in his 
plea, he is not liable for the money that the Sultan 
takes from the man; this is because the Sultan or his 
deputy are the only recourse that men have in their 

grievances, and this recourse is an inalienable right.
In the same way, he is not liable for what the Sultan's 
officers may take from him (the other man).

If anyone attacks another person, intending to take 
his property or to kill him, his wife, his son, or anyone 
else under his protection, the person attacked may repel 
the attacker and combat him with any available means, even 
if he is forced to kill him, without liability - provided 
that he has warned him and tried to drive him away, if 
he is rational, and complained to the Sultan. If the 
attacker is a beast, a madman or a minor, the same applies,



provided that the person attacked has warned the owner 
of the beast, or the guardian (wali) of the madman or 
the minor, and has taken the matter to the Sultan, whether 
or not the owner of an attacking beast has it in a place 
in which it is lawful for him to have it.

If anyone sells a free person, the Sultan shall 
impose on him the task of searching for him, and if he 
cannot find him, he must pay the diya for him.

If a craftsman claims that certain articles belonging 
to other people that he was working on (presumably either 
repairing or, possibly, making, having taken payment in 
advance - yasna^) have been stolen from his shop or his 
house, he must establish his claim that those very 
articles have been stolen from where they were. If he 
cannot establish this, but it is well-known that his 
shop has been robbed, he may swear that the articles were 
among the things that were stolen. If it is customary for 
craftsmen to leave people’s belongings in their shops, 
well and good (i.e. they are not liable for them); if, 

however, it is customary to take them away from their shops 
they are liable for them, on grounds of negligence.

(A case is quoted from al-Mazari, concerning the 
capture and looting of al-Mahdiyya by the Byzantines in 

480 A.H., in which the claims of the craftsmen and pawn
brokers that goods left, or pledged, with them had been 
stolen were eventually accepted, in accordance with his 
opinion, and against the opinions of all of the other 
numerous jurisprudents, when the Qadi discovered that 
al-Suyyuri held the same opinion as al-Mazari.)



The plea of destruction by fire is to be treated 
like the previous one. If nothing is left of clothes 

that were in the craftsman’s shop, he has to establish 
his claim as in the case of theft, otherwise he is liable.
If something is left (so that the clothes can be 
identified), his claim will be accepted. (Clothes are, 

presumably, mentioned here simply as an example of goods 
liable to destruction by fire. It seems more probable, 
in this case, that the situation envisaged is that of their 
being made for clients who have paid for them in advance; 
this perhaps suggests that the same situation is envisaged 
in the previous paragraph. It is, however, possible, 
that the clothes have been left for repairs or alterations.)

If a young child, who can distinguish (between right 
and wrong) (mumayyiz), steals, destroys, breaks or spoils 
something, compensation must be paid from its own money, 
if any. The Maliki madhhab provides that it be punished 

in the most appropriate manner (in addition), even if it 
has to pay compensation like one who is of age.

Some say that it is not liable to punishment.
Others say that it is to be punished at the discretion 
(ijtihad) of the Imam. ' Others say that it should be 
punished as at school (i.e. beaten ), and that it should 
not pay compensation for that part of the price of anything 
that it has sold already spent.

In the case of a child that cannot distinguish, there 
is dispute:

Some say that it should be- treated like a child 
that can distinguish, and that compensation for property



should be levied on its property, while liability for 
blood (i.e. the diya) should fall on its caqila. This is 
the preferable view. Some say that it has no liability, 
and that both property and blood have to be regarded as 
hadar (i.e. no claim can be made for them). Others say 

that property has to be regarded as hadar, but that the 
liability for blood should fall on its * aqila. (This, 
it seems, is analogous to the case with a madman. However, 

the text is defective here, so it is not certain in what 
precise respects this is so.)

There is dispute concerning the age at which a child 
becomes mumayyiz: Ibn al-Qasim says, six months. Others 
say, eighteen months. Ibn al-Qasim stipulates that a 
(non-mumayyiz) child should be one that cannot understand 
chiding (la yanzajir idha zujira: i.e. is not restrained
from doing something by being told not to).

If a circumciser circumcises a child, and the child 
suffers sickness or death (as a result), the circumciser 
has no liability, provided he is expert at his craft. In 
the same way, if death or loss of property ensues on the 
performance by anybody of an action in a legitimate manner, 
he has no liability. This applies also to a judge, an 
executioner, and any similar functionary.

(This provision would seem at variance with the 
fourth one in this section, that concerning the pitcher 
leant against the door. Surely the householder's opening 
his door constitutes an action performed in a legitimate 
manner? Of course, what is under consideration here is 
a person's carrying out his trade or profession. Nevertheless,



as it stands, the statement would seem to be of more general 
application.)



Qadhf (Defamation)

Definition:
Qadhf is to allege that someone is a fornicator or 

a sodomite, or to say that he is not the son of his father 
or not the grandson of his grandfather. As generally 
accepted, it is counted as one of the rights of human 

beings.
It may be forgiven, before the case comes to the 

Sultan, but not afterwards, unless the Sultan knows that 
he 'i.e. the plaintiff ) wishes to conceal the matter; 
this applies, whether the right belongs to the person who 

brought the charge, to his father, to his grandfather, or 
to anyone concerned with knowledge of the affair (?). 

Penalty:
The person who defames another, if free, rational,

and of age, shall be awarded 80 lashes; if he is a slave

but a Muslim, he shall be awarded 40 lashes. According
to Malik, if he is free but an unbeliever, he shall be
awarded 80 lashes, like a Muslim; if he is a slave and
an unbeliever, he shall be awarded 40 lashes. Other
Malikis say that he is not to receive this hadd, whether

%

he is free or a slave, but is to be punished at the 
discretion of the Sultan, according to the gravity of his 
offence, as a deterrent both to himself and others like him

It is a condition that the person defamed should be 
free, Muslim, of age, chaste, muhsin, and known to be of 

good reputation.
If anyone calls a girl who is too young for sexual



intercourse a fornicatrix, he is liable to no penalty, 

and the same applies with a boy who is too young for 
sexual intercourse.

If anyone calls a person a son of a Jew or a son of 
a Christian, and that person has among his ancestors a 
Jew or a Christian, he is liable to no penalty. Anyone, 
however, who denies an Arab his lineage incurs the hadd, 
whereas in the case of an ^Ajam:T or a Berber, he incurs 
no hadd: the Arabs are jealous of their lineage. The

same (i.e. the hadd )} if someone says to another, "You 

have no origin and no lineage."

If someone says to another, "Ya sariq", "ya qarran" 
"ya ma’bun", "Ya mukhannath", or "ya qatim", and the 
person so addressed is not so, the hadd is incurred.

If someone calls another a fornicator, and the 
person is question has no penis, or is unable to have 
sexual intercourse, no hadd is incurred.

If anyone says to another: "ya” c ar ibn ̂  ar" or
"ya kalb" or ya himar", or "ya fasiq", or "ya fajir", 
or "ya* ibn fasiqa" or "ya* ibn faj'ira", he is liable only 
to adab, at the discretion of the Imam.



Provisions for those who fail to pray; fast, 
go on the pilgrimage, or who refuse to pay zakat

Prayer:
One who fails to pray shall be required to do so

within the time-limits of that prayer. If he then prays,
he is free from penalty; if he refuses, he is to be allowed
licence until the end of the prescribed time, which is, in
the case of the zuhr and ^asr prayers, until near sunset,

c ^ ̂and, in the case of the two  ̂isha prayers, until dawn, and, 
in the case of the subl̂  prayer, until sunrise. If he does 
not pray by that time, he is to be killed with the sword, 
as a hadd, as generally accepted. He is to be washed, 
shrouded and prayed over, and buried in a Muslim cemetery.

Ibn Habib says that he is to be killed for kufr, like 
one who disowns prayer, in that he says that there is no 
prayer or that it is not obligatory (fard), and that he 

shall not be washed, shrouded or prayed over, or buried in 
a Muslim cemetery.

If he says that he will pray and does not, he is to 
be killed, as generally accepted.

Ibn Habib, however, says that in this case he is not 
to be killed.
Fasting:

One who breaks his fast during the day in Ramadan, 
with either halal or hLaram food, without excuse, is liable 
to severe punishment (^uquba shadida) on the ijtih*ad of the 
Imam, provided that he does not deny that he should fast, 
or say that Ramadan is not obligatory, or claim that there



is ho fast, or disparage the s cred nature of the shari^a 

or' express contempt for the shari a. If he does this, he 
is to be killed for kufr.
Pilgrimage*

One who fails to make the pilgrimage is liable to 
no penalty, because people disagree as to whether it must 

be made as soon as possible or only at leisure, provided 
that he does not disbelieve that he ought to do so, and 
fails to make it on that account and refuses to do so; 
if this is the case, he is to be killed.
Zakat:

One who does not pay zakat on his money shall have 
it taken from him forcibly by the Imam, and this satisfies 

his liability. If a group of people combine to refuse
mk 9mm

payment of the zakat, the Imam shall fight them for it and 
take it from them; he shall not, however, take captive any
of their (women and ?) children. However, if they deny
that it should be paid, he shall give judgement about them 
as though they were unbelievers.

One who is asked to pay the zakat and says that he has
already paid it is to be believed.



Penalties due, by agreement of the ^ulama , 
for reviling God, the prophets, the angels 

and the companions

A Muslim who reviles God is, by agreement of the 
*ulama , an unbeliever; he shall not be asked to repent, 
and his repentance shall not be accepted. This is the
view of Ibn al-Qasim, on the authority of Malik, and
many of the ulama subscribe to it. His judgement is
that of a Zindiq, except that he is to be dissociated
from Islam and ascribed to another religion. At this 
point he may be asked to repent, and if he does so by 
returning to Islam, his repentance is to be accepted and 
he is to be forgiven; if he refuses, he is to be killed, 
like an apostate (murtadd). If he says that what he said 
was a mistake, and not deliberate, according to Shaykh 
Abu Muhammad b. Abi Zayd1s opinion on such cases, he is to 
be killed and his excuse and repentance are not to be 

accepted. (This paragraph seems to be somewhat confused, 
and it may well be that part of the text is missing; if 
we accept it as complete, the incoherence may perhaps be 
explained as follows: an offender is to be asked to repent
only after having been treated as having apostasised. He 

is to be given one chance of revoking this apostasy. The 
final sentence is open to two interpretations: either it
is a separate opinion, viz. that the offender is not to be 
pardoned in any circumstances, even if he pleads error; 

or it requires an unconditional acknowledgement of wrong
doing and declines to accept anything less. The former 
interpretation is the more probable.)



An unbeliever who reviles God, other than in terms of
the unbelief that is part of his religion, such as contempt
for the companions and shirk, in respect of which the
unbelievers have made a compact with the Muslims, is to be
killed; he is not to be asked to repent, and his repentance
is not to be accepted. This is Malik's view. Ibn al-
Qasim makes an exception for one who becomes a Muslim of
his own volition. If, however, he reviles God in terms of
his unbelief, by alleging, for example, that He did not
send Muhammad to us, or that he sent him only to the Arabs,

*

he is not to be killed; some say that he should be killed,
on the grounds that he has broken the compact, by which the
Muslims agreed to tolerate unbelievers only on condition
that they did not display to believers any of their unbelief

A Muslim who reviles the Apostle of God, or finds
fault with him, speaks ill of him or harms him, is to be
killed, as a hadd; he is not to be asked to repent, and 

%

his repentance is not to be accepted. His heirs, however, 
may inherit his property. This is the generally accepted 
view of the Maliki madhhab, of Malik's companions, of the 
salaf and of the communities of <*ulama> . Some say that the 
Imam is to choose whether he shall be killed or crucified 
(i.e. displayed in public in a shameful manner, but not 
necessarily killed) and suffer some appropriate punishment 
that is greater than that.

An unbeliever who reviles the Apostle of God, other 
than in terms of his unbelief, such as alleging that he 
was a liar, is, according to Malik, to be asked to repent; 
if he does so and becomes a Muslim, he is to be left alive,



but punished as a warning. If he refuses to do so, he is 
to be killed. Malik is also reported to have said that he 
is to be killed without having been asked to repent. One 
who reviles him in terms of his unbelief, by saying, for 
example, that he was sent only to the Arabs, shall suffer 
no penalty for his unbelief, but shall suffer adab for 
stating it; some say that he is to be killed.

The judgement on one who reviles the other prophets 
is the same as that on him who reviles the Prophet of God. 
The same applies to him who reviles the angels. In the 
case of one who reviles the companions of the Prophet, the 
generally accepted view of the Maliki madhhab is that the 
Imam shall exercise his ijtihad in punishing him; he 
should award him a severe nakal (exemplary punishment) and 
a painful adab. If, however, the reviler attributes error 
to them, he is to be killed. The same applies to one who 
reviles the Prophet’s wives or family.



Ridda (Apostasy)

Definition:
Ridda is unbelief (kufr) after accepting Islam and 

recourse to God. One who disbelieves after having 
accepted Islam, without the excuse of having done so 
against his will, is a murtadd (apostate).
Treatment of a murtadd:

A murtadd shall be for three days asked to repent.
If he does so, all is well; if he does not, he is to be 
killed. The latter shall not be washed, shrouded or 
prayed over; his private parts shall be covered, and 
he shall be deposited in the earth, but not in a Muslim 
cemetery.

His heirs shall not inherit from, him; what he leaves 
shall become the property of the bayt al-mal.

The penalty is the same, whether the kufr is explicitly 
stated or implicit, such as rejection of prayer and fasting 
and the other legal requirements to fulfil what are 
recognised as the essentials of the faith of Islam, or 
belief in the influence of the stars. (This last example 
is something that appears to have been generally dis
regarded, to judge by the wealth of astrological literature 
and references that are found.) Kufr can also be manifested 
by deeds, such as throwing a Qur^an into the filth, 
wearing a zunnar (the distinctive sign of a non-Muslim) 
while in an Islamic country, and prostration before an idol.

If a murtadd has a small son, he is a Muslim and is 
not to be associated with his father. If he apostasises



with his father, he is to be left alone until he comes of 
age; if he then repents, all is well, and if not, he is 
to be killed.

Ibn al-Qasim says that he is not to be killed on 
coming of age, regardless of whether he was born before 
or after the ridda (of his father).

One who changes from one religion of unbelief to 
another shall not, in the accepted view, be obstructed 
but should be left alone, since kufr constitutes one 
single religious body (milla).

Some, however, consider that he should be killed, 
because the hadith: "Kill anyone who changes his faith!" 
is of general application.
Zindiq:

A zindiiq is defined as one who professes belief (in 
Islam) and disbelieves in secret.

He is to be killed, and his repentance is not to be
accepted, unless he is not known to be a zindiq before he
offers his repentance.
Magician/sorcerer:

If he is a Muslim, he is to be treated like a 
zindiq.

If he is a dhimmi,
(i) he is liable only to adab, if he has

bewitched only unbelievers;
(ii) he is to be killed, if he has bewitched

Muslims as well, because he has broken the 
compact (between the Muslims and the dhimmis). 
His repentance is not to be accepted, unless 
he accepts Islam.



Ibn Rushd says that he is to be killed, even if he 
does accept Islam.



Zina (illicit sexual intercourse)

Punishment:
One who is free, of age, rational and muhsin, who» «

deliberately commits zina, shall be stoned until he dies.
If he is not muhsin, he shall be lashed one hundred» >

lashes.
Qur^an, 24, 2.
Definition of ihsan:

 !_1__
Ihsan is the state of having been lawfully married» i

and having had lawful sexual intercourse. It is irrelevant 
whether or not those who commit zina are (actually) married 
at the time of the zina - for example, they may have been 
divorced and not remarried, or be widowed (this applies 
equally to men and women); the only stipulation is that 
marriage shall have preceded the zina.

If a slave commits zina, he shall be lashed fifty 
lashes.

Male and female are treated the same as regards the
penalties both of stoning and lashing.
Sodomy (^amal qawm Lut):

%

One who commits sodomy, whether as the active or the 
passive partner, whether muhsin or not, whether slave or 
free, provided he is of age, shall be stoned until he dies. 
If one partner is not of age, he shall receive appropriate 
adab.
Establishment of zina:

Zina is established by:



(i) voluntary confession by a rational person who
is of age;

(ii) pregnancy in an unmarried woman;
(iii) the testimony of four men who are free, of

age, and just, who have seen it committed
”like a collyrium needle in a collyrium pot".

Otherwise, or if the testimony of the four witnesses does
not agree, the accused is not liable to any penalty.
Witnesses who cannot produce testimony that meets the
conditions stated are to be punished with a hadd(presumably

»____
for qadhf).

Lesbian activity:
Two women found together are liable to adab, on the 

ijtihad of the Imam; they are not to be severely punished, 
such as by the amputation of a member, or anything of that 
kind.

Asbagh states that each should be l a s h e d  fifty lashes,I
but the ijtihad of the Imam is the correct decision.



Drinking

Penalty:
If a Muslim who is free, of age and rational, drinks

khamr or nabidh, of whatever kind, whether it be a large
or a small amount, whether or not he becomes intoxicated,
he is liable to a hadd of eighty lashes, but not banish-

%

ment. Male and female are to be treated the same in this 
"Whatever intoxicates in large quantities is haram 

in small quantities." This means that the drinking of a 
small quantity involves exactly the same hadd as the 
drinking of a large quantity.

There is no hadd prescribed for one who is made to 
drink against his will, or for one who is obliged to 
drink, e.g. one who chokes on a mouthful of food, can 
find no water and fears that he will die; there is no 
hadd prescribed either for one who drinks on account ofj____
severe hunger or thirst, on account of which he hears death, 
according to Ibn al-^Arabi, or for one who drinks an 
alcoholic drink thinking that it is non-intoxicating.

A drunken person is not to be lashed until he has 
recovered from his drunkenness. When he is lashed, it 
is the generally accepted view that he should be paraded 
round the markets and then imprisoned.



The method of carrying out hudud punishments

Qisas:
"  -  C - 3Our (i.e. Maliki) ulama say that the Sultan may

permit the person against whom the offence, was committed
to exercise qisas only when life is involved; he may  * •
hand over the killer to him to take his qisas.» «

Ashhab says that he may not do so in any case. (it
is not clear just what is meant here. It seems to state
that the Maliki ^ulama , as a whole, do not recognise
the legitimacy of qis”as, except in the case of killing,

% •

and that Ashhab does not recognise it even in that case.
On the other hand, it may mean that the taking of qisas* .
should not be entrusted to the person whose right it is, 
but should be exercised by the authorities on his behalf 
The person against whom the offence was committed

_  c(al-majni alayhi) is, in the case of killing, the 
wali al-dam.)

Qisas may be taken only at the command of the Sultan »
If the wali al-dam or anyone similar takes the law into
his own hands and takes qisas without his command, he is
to be punished for that, in order to prevent murder unde
the pretext of qisas (? al-dhari^a) and to stop people* »
infringing the rights of others.
Hudud other than qisas:
2  * .

No-one is to carry these out other than the Sultan,
or someone appointed by him - an Amir or Qadi or someone   »
similar - not even a husband in the case of his wife, or 
a master in the case of his slave, except for drinking,



zina and qadhf, in which a master is permitted to carry
them out on his male or fefetaftle slave, without reference
to any Sultan; the hudud (text has qisas) for theft,* * *

killing and the rest are to be carried out only by the
Sultan. In the case of a free man, only the Sultan can

carry out the hadd or any other kind of punishment (saJir 
*

al- uqubat wa-al-zawajir), regardless of whether the 
right involved in the offence is that of God or that of 
a human being.

If a slave commits an offence, in which the right 
of God or the right of a human being is involved, and he 
is married to a free woman or to a female slave belonging 
to another master, only the Sultan may carry out the hadd 
upon him. The same applies to a female slave married to 
a free man or to a male slave belonging to another master. 
Hudud involving lashing:

These are not legitimately carried out with a rod 
(qadib) or a scourge (dirra) or anything of the sort; they__ 4__  ______
are legitimately carried out only with a whip (sawt) of____t
medium size, with no knots at the end ( ra*s). The
lashing is to be moderately painful; it is not legitimate
to inflict no pain. An old man, a young man and a woman
are treated equally in this.

1 -Qur an, 24, 2:
The person lashed shall be seated, with back and 

shoulders uncovered, and with private parts covered.
If the lashing is administered to any other part of the 

body but the back, it is unacceptable and is to be repeated 
on the back, without the judge’s incurring any liability.



The person lashed is not to be bound or fettered, 

unless he creates such a disturbance as to prevent the 
lashing being inflicted on the proper part of the body, 
or it is feared that he will run away.

A woman is not to be uncovered; she is to retain 
such clothes as do not pad her body or protect it from the 

pain of the lashing. Malik recommended that she should 
sit in a basket, as being better for keeping her covered.

The Sultan may not remit any hadd or accept inter
cession for anyone who has incurred one. He is obliged 
to carry it out on anyone liable to it, regardless of 
that person’s status.

No qisas or hadd is to be carried out on a pregnant 
woman, until she has given birth, or on a nursing mother, 
until the infant has been weaned. Noip is it to be 
carried out on a sick person, until he recovers, or on 

a person of disordered mind, until he comes to his senses.
Nor is it to be carried out in conditions of severe heat 
or cold, except for the hadd of killing, where it makes 
no difference.

The Sultan shall appoint for the carrying out of 
qisas only just, knowledgeable pious people, especially 
in cases of wounding, in which they must be skilful.
They are to receive payment for this, paid, according to 
the generally accepted practice, by the person offended 
against; some, however, hold that it is to be paid by 
the offender, and others again choose whether it is to 
be paid by the one or the other (according to circumstances).



The question of the establishing of 
charges concerning these offences

These offences are established beyond any doubt 
against the accused, if the charge is supported by a just, 
convincing proof, or even an unjust proof, provided that 
the accused is left absolutely no argument against it or 
rebuttal of it, when it is produced.

The accused's own confession is an even stronger 
means of establishing the offence than the convincing 
proof (hadith of the Prophet: "A man's confession against

himself is the best means of convicting him") provided he 
is rational, of age, and his confession is voluntary and 
not forced. If his confession is forced, by any means, 
nothing of what he has confessed is taken as incriminating, 

unless he persists in it and does not retract it. He is 
left in prison until the Sultan can investigate his case.
If, when secure from any form of compulsion, he persists 
in his confession and produces evidence of his truthfulness, 
such as specifying the goods stolen or the person killed, 
or something of the sort, his confession is to be treated 
as incriminating and he is to be convicted on the strength 
of it. If there is any compulsion, he is not to be 
regarded as incriminated by anything that he may confess, 
even though he may have specified the goods stolen or 
the person killed, unless there is independent evidence 
corroborating his confession. This is the view of Ibn 
al-Qasim.

Malik says that if he specifies the goods stolen he 
is to suffer amputation, and that if he specifies the



person killed he is to be killed, unless he claims to 
have done so from fear or influenced by pain.

Sahnun says that a person imprisoned by the Sultan,ft
who confesses in prison, should be convicted on the strength 
of his confession (only) if he is a truthful and just 
person; those who are imprisoned are not all of the same 

standard in truth and falsehood. However, he is also 
reported to have said that one who confesses should be 
considered to be incriminated by his confession, whether 
it is just or not (i.e. whether given voluntarily or under 
compulsion) because evil people are brought to the truth 
only by ta*zir and intimidation, and that only those who 
are experienced in judgement recognise this.

In the case of someone against whom one of these 
charges has been brought, where there is no convincing 
proof against him and he does not confess:
1. if the charge is of killing and comes from the person 

killed, it is to be regarded as established against 
him, even if he is as upright as ^Umar b. *Abd al- Aziz

2. if the charge is of something else, such as theft:
a) if the accused is well-known for probity, and

two people cannot be found to impugn his justness, 
piety and trustworthiness, the charge is not to 
be entertained, and the person who brought is 
to receive adab;

b) if the accused is a suspicious character, he
is to be detained on the strength of the charge 
alone and imprisoned for a period and with a 
rigorousness commensurate with the degree of 

suspicion with which he is regarded.



Malik says that a person may be imprisoned for years, 
on suspicion of killing, if what requires an oath cannot 
be established against him.

The ahl al-madhhab (Maliki *ulama’) say that one who 
takes peopleTs property and trades with it, then claims 
to have lost it, is to be imprisoned until he restores it, 
or else dies, if he cannot produce evidence of his veracity, 
such as the fact that his house burnt down or the property 
was stolen. Sahnun adds that he is to be flogged repeatedly 
with the scourge (dirra) until he restroes it, even if 
this treatment drives him to suicide.



In offences for which the law (shar^) does not prescribe
a hadd punishment, the punishment is left solely to the

discretion of the Imam, who may take into consideration the
nature of the offence, who the offending and offended
parties are, and so on. There is no difference here between
offences involving a right of God, such as eating during
the day in Ramadan, and those involving a human right,

%

such as abuse or blows; there is, however, no human right 
that is divorced from the right of God, in that one of the 
rights of God over his worshippers is that they should not 
harm others.

For this reason, the Imam may not excuse one who 
happens to commit an offence through ignorance, but must 
judge an offender in accordance with what he thinks fit.
This acts as a deterrent to evil-doers from engaging in 
similar offences. This is a function, in particular, of 

Imams who are Caliphs (i.e. Imams who are rulers) or of 
those whom they appoint for this purpose; their judgement 
of what is expedient is stronger than that of (ordinary)
Qadis.

It is legitimate for the Sultan to listen to qadhf 
from his assistants, Amirs and governors concerning 
suspicious characters, without verifying their allegations, 
and to have recourse to what they may say concerning the 
circumstances of the people, in order that he may be 
fully informed about those who are suspect and those who 
are virtuous and requite them appropriately by virtue of 

his knowledge.



The Sultan may apprehend/convict ( akhadha) a sus

pected person on the strength merely of appearances, such 
as the way in which he is adorned or dressed; he may
flog a suspect on the first occasion (on which he is
apprehended) and imprison evil-doers until they die - and 

many other things that do not come within the lawful
competence of a Qadi. The competence of the Sultan is» V «» *wider than that of other lesser rulers - walis and hakims.

»

He must deter (zajr) and punish (ta^'zir) anyone who commits

an act of disobedience (ma siya) for which there is no hadd, i  a___
in respect of the rights of God or of man, at his discretion:
he should punish lightly the virtuous man who has been guilty
of one injudicious lapse, and he should punish severely

(persistent) evil-doers. If he wishes to pardon, he may do
so, except in cases involving the right of God. He may
punish acts of disrespect towards himself that have no
specified punishment in a pumber of different ways, from
imprisonment or flogging to expulsion from his majlis,
according to the circumstances, the gravity of the offence,
and the status of the person concerned. If a low and
vicious person behaves badly to a person of standing, he
should receive a severer punishment than a person of standing
who behaves in the same way to an inferior, according to
what Ibn Rushd implies. A person of standing should not
be imprisoned except for an offence that merits it.

The Imam may award ta^zir that exceeds what is awarded
as hudud punishments. Mutarrif and Ibn al-Majishun say *  *
that he may lash an offender even if this leads to his death.

€ «*In the Utbiyya, Malik is reported to have awarded 400 lashes



for an offence, the recipient of which died. Asbagh is

said to have fixed the maximum number of lashes for a
non-hadd punishment at 200; in the Wadiha the number is 

2  « *
given as 300; according to Ibn Maslama it is 80; and 

according to al-Qa*nabi it is 75* Some ^ulama* give the 
following prescriptions:
1. Anyone who abuses a person in the Sultan’s majlis,

to an extent that does not incur the hadd, shall
%

receive 10 lashes.
2. Anyone who draws a sword on a person, with hostile

intent, shall receive 40 lashes, and his sword 
shall be confiscated to the treasury. (Some say 
that anyone who draws a sword on a person, with 
the intent of muharaba (here used in the technical 
sense.), is to be killed by the Imam.)

3. Anyone who draws a sword among a group of people,
threatening by way of a joke, shall receive 20 lashes 

if he draws a knife as a joke, he shall receive a 
few lashes (text: aswatan; with this reading it is

clear that no numeral can have fallen out).
4. Anyone who disobeys the order of an Amir or dis-

1 " S.

regards his summons ( kasara daVatahu) shall be
punished at the discretion of the Imam. (Some say
that anyone who disregards the summons ( kasara
da^wa) of a Qadi or a Hakim shall receive 40 lashes.
   !  _____

m5. Anyone who calls a man ’zalim’, when he is not,«_____
shall receive 40 lashes.

6. Anyone who calls a man a criminal (mujrim) shall
receive 25 lashes.



Anyone who calls a man a thief (sariq) shall 
receive between 15 and 20 lashes.
Anyone who attempts to slander the Sultan shall 
receive 100 lashes.
Anyone who says unfitting things about a ^alim 
or a wali shall receive 40 lashes.
If two adversaries raise their voices against one
another in court (majlis al-hukm), both shall«____
receive 10 lashes.

Anyone who says something untrue about a person 
shall be asked for proof; if he cannot produce it, 
he shall receive adab.

Anyone who disobeys the judgement of a Qadi, being
a

dissatisfied with it, shall be punished (*uqiba), 
unless he can show that the judgement is unjust, 
in which case he is liable to no penalty.
Anyone who steals less than i dinar, or anything 
for which amputation is not prescribed, or from a 
place that is not a hirz, shall receive 50 lashes.

a

(Some say that if he steals something for which 
amputation is not prescribed from a hirz, he shall 
receive 60 lashes. Some jurists also say that if 
a thief is taken in a house, with the stolen goods 
collected in front of him, he shall receive 40 lashes 
if he has pierced through (a wall) but has not 
entered, he shall receive 20 lashes; if he has 
entered but not stolen, he shall receive 30 lashes; 
if he is found opening the doors but is taken before 

he has opened them, he shall receive 10 lashes.)



14. Anyone who exchanges glances/winks (taghamaza) or

jokes with a strange woman shall receive 20 lashes, 
as shall the woman also. The same applies to 
anyone who does the same thing with a boy; he 
shall receive 20 lashes, and the boy shall be 
reproved.

15* Anyone who (deliberately) touches (jassa) a woman
shall receive 20 lashes; if she allows him to do
so, she shall receive the same number.

16. Anyone who is found in an empty house with a
woman, both of them being clothed, shall receive 
30 lashes, as shall the woman; if they are both 
unclothed, but not engaged in intercourse, they 
shall both: receive 40 lashes; if they are engaged 
in intercourse, they shall both receive 50 lashes;
(it is 'difficult to see how this offence, which 
incurs ta*zir, differs from zina, which incurs a 
hadd. It may be that the strict conditions concerning 
the number of witnesses required to prove zina are 
relaxed here, but this is not stated.)

17* Anyone who follows a woman in the street to solicit
her shall receive 30 lashes.

18. Anyone who speaks obscenely about an Amir shall 
suffer a severe punishment (*uquba) and shall be 
imprisoned for a month in addition.

Anyone who calls another a usurer, a fajir or a fasiq
(both = transgressor, libertine, profligate), or an ass,
or any similar abusive or derogatory name, is liable to

c -ta zir.



In ta zir, the Imam may punish with banishment for

any period that he pleases, up to two years. He may also
flog with the sawt (whip), the qadib (rod) and the LasaT» »  »
(stock), and with a bigger sawt than that prescribed for
the hadd.

%

If, in a matter of ta^zir, the person whose right is 

offended against pardons the offender, after the case has 
been brought before the Sultan, this pardon may be carried 
into effect only with the Sultan's consent and consideration. 
He may either release him without punishment or punish him 
anyhow, for he is to consider the most beneficial course.
If he wishes to deter him and others and to regulate the 
conduct of the people, he will punish him; otherwise he 
will pardon him.

The Imam may entertain intercession in cases where 
ta *zir is incurred, except in matters where the right of 
God is involved (Rabat omits "except11; it is possible 
that a contrast with the hudud in general is intended, 
but it seems more likely that the right of God is not to 
be abrogated).

The Imam shall not punish a teacher if he beats his 
boys, unless he exceeds the limit of chastisement, which 
is from three to ten strokes, or fifteen, according to one 
authority. Some say that there is no definite limit, 
provided that he does not exceed the usual number of 
strokes that he inflicts. The same applies to a father’s 
chastising his son or a master's chastising his slave: 
neither must exceed the usual number of strokes that he 
inflicts. The same again applies to a husband's chastising



his wife, if he beats her to stop her infringing his right; 
Ibn Rushd says that he may beat her for failing to pray.

If the Sultan lashes someone by way of taczir, he 
may do so on any part of the body except the face and the 
maqatil and may uncover him except for the private parts.

The judges (hukkam) bear no liability if someone dies %______
from a taczir lashing, provided that they did not intend 
this to happen from the first (it is permissible, however, 
for the Imam to kill someone (in this way) for the public 
good). This is in accordance with the already enunciated 

principle that there is no liability on anyone who performs 
an act that is permissible, in the correct manner, from 
which loss of property or death results. This is the view 
of the community of ulama .

If the Sultan knows that the taczir will do no good, 
and that the offender will not be deterred by it, he should 
abandon it and imprison the offender, if he is of age, or 
let him go, if he is under age.



Extra Note. •

1 Ghurra is the term-used for the diya of a foetus.

It is assessed at ^/20 of the full diya.

2 * Crucifixion here is not intended as a method of
execution, but rather, as a means of exhibiting the 
offender r a form of pillorying or gibbeting, depending 

on •whether he is alive, or dead at the time.
3 * Rather unusually, and ll'logically, the definition of.

the offence come.S' after the discussion of its punishment.
4 Ahl alr-ta^wil: these are, presumably, those who are 

alluded to. in.2, above.

foot note p lo

I Qur\ an, V, 45

2 ’ QUr̂  an, IV, 92



Chapter 2

Basha*ir al-futuhat wa-al-sucud and 

Yahya b. Abi al-Barakat

The Manuscripts of Basha^ir al-futuhat wa-al 
fi AftKam al-Taczirat wa-al-Hudud.

x m

1. Description of the copies used.
2. The Author: Yahya b. Abi al-Barakat.



Basha^ir al-futuhat wa-al-sucud

and Yahya b. Abi al-Barakat

Basha*ir al-futuhat wa-al-sucud was written by Yahya 
b. Abi al-Barakat at the request of King *Abd Allah b. 
al-Mtttawkkil *ala Allah al-Mansur bi-Fadl-Allah Abu 
cAbd Allah‘S in the latter part of the ninth century A.D.
This king was the last of the Banu Ziyan, and was known as 

Al-Sultan Abu Thabit. His full name was Abu *Abd Allahl

Muhammad al-Mutawakkil *ala Allah b. Abi Ziyan Muhammad 
al-Mustacin bi-Allah b. Yusuf and he became king in 866/1462.

Of the author of the work and the king who commissioned 
it we know very little apart from sparse mentions in a very 
few sources.^

From the fragments of records left to us we are hardly 
able to form any impression of Yahya b. Abi al-Barakat, 
but we can try to piece together the available information 
in order to arrive at some idea of him.

His full name is Yahya b. Abd Allah b. Abi al-Barakat 
al-Ghammari al-Nali.^

Another reference gives his name as Abu al-Barakat b . 
Abi Yahya al-Nall.^

In yet another manuscript his name appears as Abu 
Al-Barakat b. Abi Yahya b. Abi al-Barakat al-Tlimsani. **

A mention is also made of one Shaykh Abu al-Barakat
6al-Ghammari, and of Yahya b. *Abd Allah b. Abi al-Barakat, 

his kunya being Abu Zakariya.^

There is no certain proof of Yahya b. Abi al-Barakat's 
being born in Tlemcen. All we really know for certain is



that he worked there as a Judge and was mentioned by one of 

his colleagues as "Our friend, Yahya* b. Abi al-Barakat Qadi 
al-Jama ca . " ̂

There is no detailed information about the author's 
early studies and training. Indeed our only relevant 

information comes from knowledge of the traditional methods 
of study in al-Andalus and al-Maghrib, and the very high 

standing there of <Ulama9 at that time. We know the names 
of some of his colleagues, and the names of some of his 
teachers. We also know that the QadT of Tawat in al-Andalus 
sent for the *Ulama? of Fes, Tunis and Tlemcen to help to 
fight the local Jews. As a member of the <Ulama9 of Tlemcen 
Ibn Abi al-Barakat is said to have prepared himself hastily 
to do so, but we are not told if he actually set out

One reference mefcfciions that Ibn AbT al-Barakat had 
a son, whose name was Muhammad b. Abi al-Barakat al-Nali 
al-Tlimsani."^

According to two sources^, Yahya b. Abi al-Barakat's 
teachers were:

1. Qasim al-<Uqbani: Sidi Qasim b. Sa<id b. Muljammad

al-^Uqbani. He was a Mufti for the whole city of
— -12Tlemcen. He was also the teacher of al-Wansharisi , 

and many others. He died in 854. X.M.
2. Al-Hafid b. Marzuq: Muhammad b. Ahmad b. Muhammad

b. Ahmad b. Muhammad b. Muhammad b. Abi Bakr b. Marzuq
al-Hafid al- *Ajisi. He was al-Tlimsani, the chief of 
the ^Ulama*. He died in 842.^

3. Sulayman al-Buzidi: al-Sharif al- Tlimsani Abu al-Rabic
who was a very famous teacher of the Maliki Madhhab.

He died in 854*^



If the date of the composition of the work, 888 A.H., 

mentioned in ( J  ) is accepted, Ibn Abi al-Barakat probably 

wrote it at a fairly advanced age, seeing that he was 
Qadi al-jamaea at the time, a post unlikely to be held by 

any but a mail of considerable legal and judicial experience. 
This is supported, too, by the fact that al-Wansharisi, 
who was more or less his contemporary, is known to have 
died in 914 A.H., aged at least 80."^



The Manuscripts

In the edition of this work, three copies of the text

of Basha ? ir al-futuhat wa-al-suSid fi ahkam al-ta zirat wa-al-• *
hudud have been used, all from Morocco.

1. The first manuscript- is from the King al-Hasan II
Library in Rabat. This is the master manuscript. (J )

2. The second one is from the Library of al-Jamic al-Kabir

in Meknes ( f ).
3. The third one is again from Rabat, from the Library

of al-Khazana al CAmma ( fc).
The Master Manuscript ( J  ) (Rabat - King al-Hasan II Library)

This is listed as no. 103* It consists of 214 pages, 
measuring 25 x 15 cm. There are approximately 5 lines to 
every page, and each line consists of between 25 and 27 
words. The pages are numbered with European numbers and 
are of uniform size. The paper is of very good quality, of 
medium thickness, smooth and shining, and of a light'cream 
colour.

All the titles and most of the initial words of 
individual paragraphs are in red or gold ink, but the actual 
text is written in dark brown ink. The script is Andalusi. 

Whereas some writing of this type is somewhat difficult to 
read, this example is not only easy to comprehend but is 
of a bold and vital character.

It is an old manuscript, but only the title page is 
beginning to show signs of age.

The Basmala is written in large letters in brown ink, 
with some decoration in red within a square green area, with



the title, Basha J ir al-futuhat wa-al-su ud in white. J %

Whereas it is mentioned in the manuscript that the 
author composed the work in 888, there is no date given 
for the completion of the manuscript itself. The scribe 

is not named.
The four pages before the list of chapters contain

a certain amount of writing in various hands of differing
degrees of legibility; this material is, as far as can 
be seen, in no way relevant to the contents of the work 
itself, and consists of quasi-devotional matter in prose 
and verse. The manuscript contains some more or less 

illegible marginalia on pp.102, 131, 134, 136, 144 and 191, 
none of which appears to be relevant. The final page, 
and the slip attached, contain some notes, again virtually 
illegible, although a date (1102?) can be made out.

Lastly, it is one of the most precious manuscripts in 
the King’s Library
The Meknes Manuscript ( (Al-Jamic al-Kabir)

The manuscript is listed as no. 276. Covered in brown 

leather, it is rather large, its overall size being 

28-§ x 192 cm with a written area covering 21 x 14i cm.
The paper itself is rough, and rather thick, and although
originally presumably white, has through age become faded, 
and the last third of the manuscript has become somewhat 

worn.
The manuscript consists of 105 pages; every page 

has 12 lines, and in every line there are approximately
6 - 8  words.

It is written in more than one hand and with more 
than one colour of ink, in legible Maghribi script.



The manuscript starts with an index, followed by the 

pages of the text numbered from 1 to 104♦
It is marked "Meknes Library". The name of the author 

is given as Abu Zakariya Yahya b. CAbd Allah b. Abi al- 
Barakat. The scribe is not named.

There is no mention that it belonged to anyone, and 
no date appears on it.

The Manuscript of al-Khizana al- camma li-al-kutub 
wa-al-watha^iq in Rabat ( &)

This manuscript, listed as no. 1154 dJ , contains more 
than one complete text, together with some pages of Fi^h 
on different subjects.

Following p. 557 of this manuscript is one page from 
this text, beginning:

f 1 i jj*-* cVr*1’ ~Cw>,; <i) Jl * • • *̂
cr cfd>K m\ \ »
* - ~ • * *

: w „ :
» . »

This page contains part of one chapter^" only of the 
text, i.e. part of that on TaCzirat. The description of the 
manuscript is as follows:

It is an old manuscript, covered (as is all this collection) 
in brown leather; the paper is coarse and of a brownish 
colour. The size of the paper is 19? x 14? cm, the writing
area covering 10 x 14? cm, on every page there are 26
lines, and in each line 15 - 17 words.

It is written in dark brown ink and in a Maghribi hand
and is undated.



On the last page this paragraph is found:

\ j\_2- Q J P \2< J  ̂  <* Lr̂ J
)' - J

\ ^£3*J ' cSI V  <r 3 >

— ' Uj 1 s  ̂Lfl-aJ 1 OEjA )np> Cj°

d'Cyi' mST\
\ r. . — ** P ̂u\x)' c*  ̂ u j)j <S Vju. • •

It belonged to the al-Kittani Library, the owner
o  ̂^of which was Abd al Haqq al-Kittani of Fez. All the

books from this Library are now in al-Khizana al- camma 

in Rabat.
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Justice as practised by the Arabs 
during the Jahiliyya

Justice in the Jahiliyya was administered on a
tribal basis. Each member of a tribe had the right
to enjoy its protection and to call for its help,
while he had the obligation of defending it against
any aggression, and of abiding by its traditions,
customs and religion.^

The judicial function was normally exercised by
the Shaykh, who might inherit the leadership of the
tribe, but was generally elected. He was the one who
represented the tribe in its foreign and domestic
relations; besides, there were tribal customs which
used to be applied for the execution of orders and
for solving disputes between the members of his tribe

2and other tribes. Justice was administered according 
to the traditional practices of the members of the 
same tribe, and those of other tribes. Differences in 
these practices depended, to some extent, on whether 
a tribe was sedentary or nomadic. Among the best known 
shaykhs of the Quraysh, for instance, were Hashim b.
Abd Manaf and his son ^Abdullah b. Hashim b. ^Abd Manaf, 
Abu Talib and ^Abd al-Muttalib al-^As b. Wa*il.̂  Others

i « > \

were Aktham b . Safi^ who was regarded as the best ruler 
of his time, and whose judgements were never contested, 
al-Hajib b. Zara , of Tamim, and *Amir b. al-Darb^I •

There was no written law, or recognised legal



principles on which these shaykhs based their judgements 
they simply applied their tribal traditions, their 
experience, their own instincts for what was equitable 
and, in some cases, what they believed to be the tenets 
of their Judaism or Christianity.

Some of the well-known Jahilis were, of course, 
still living when Islam emerged, such as Haram b.
Qutbah b. Sinan Al-Fazzari, who used to arbitrate 
between the leaders of the Arabs, and whose judgements 
were never contested. He was commended by ^Umar b. 
Al-Khattab on his handling of the case of *Alqama and 
tAmir b. al-Tufayl, who had had recourse to him to 
decide which of them was the better; he did not 
declare either of them to be the better, but said:
"You are like the two knees of a brown camel, which 
alight together on the ground; each of you has charac
teristics which are not found in his peer, and each of 
you is a noble lord." Haram said to *Umar: "If I had
said one word about it, the war would have restarted",
i.e. the war between the two tribes. * Umar said to him:

7"The Arabs have justly made you their Judge."
Hearings, at this period, were generally held in

the shaykh’s house or tent, although there were certain
well-known places that were also used for the purpose,
such as the Dar al-Nadwa and the Haram in Makka,

—  8built by Qusay, and the market ofcUkaz.• «
The aids to aiming at a judgement which, of course, 

varied from tribe to tribe, included:



1. Kihana - divination.

2. Zajr and Tiyara - taking auguries from birds.
3. Azlam - divining arrows.
4 . Firasa and Qiyafa - scrutiny.
5. Bayyina and Yamin - evidence (to be produced by

the plaintiff), and an oath (to be sworn by the 
defendant.

The last aid is known to have been favoured by Qass b.
- - - oSa idat al-Iyadi. One of the most famous Makkan legal

occasions was Hilf al-Fudul. This Hilf (agreement)• I *
was attended by the Prophet Muhammad before his
mission. The participants met in the house of
cAbd Allah b. JadCan, and agreed to help the appressed

against the oppressor, and to obtain for anyone who was
unjustly treated in Makka, whether he was a stranger
or a native, a free man or a slave, the rights that
were due to him, and the money or property that he
claimed, either from themselves or from others.

Judgements given in accordance with such agreements
would be implemented without any need for sanctions,
since the parties had respect for, and confidence in
the arbitrator, which they attested by the promise ^

11they gave before the Council of Arbitration.
When Islam came, it examined these methods of

arriving at a judgement, confirmed some, rejected
12some, and modified others.



Judgement in Islam

There is some difference between the fuqaha ?in 
defining Qada*. Some regard it as comprising all 

that is said by the judge which constitutes the deci
sion, i.e. that it is "the statement of a legal 
(sharci) judgement with the purpose of obligation''.

The majority of them, however, define qada7 as:I
A decision made between people in disputes 
to settle conflicting claims and to put an 
end to disagreement by means of legal 
evidence.̂
The person who is entrusted with making this

^  p •» — 5 —qada is called al-Qadi. The Qur an states,
If thou judgest, judge between them with 
equity. Lo! Allah loveth the equitable.3

A large proportion of the Qur*an is concerned with
legal matters. Surat al-baqara, for example, contains
so much legal material that ^AbdAllah b. cUmar used
to spend eight years teaching it.̂  Al-Tabarani
relates, on the authority of Mu*awiya b. Abi Sufyan,
that the Prophet said:

God does not respect as sacred a nation in 
which just judgements are not given, and 
in which a feeble person does not obtain his 
rights from a powerful one.5

There is another person concerned with the sharifca

besides the qadi/Hakim: the Mufti, the official
expounder of the law; his function is called Ifta
the giving of a legal opinion or the legal solution
of a judicial question, Fatwa or Fatya



They consult thee concerning women, say 
Allah giveth you decree concerning t h e m . 6
Assuming the office of Qadi is considered a fard•  *

kifaya (collective duty), so that one who refuses to
be appointed as a judge bears no sin, if there is
someone who will carry out this duty. For example,
when CUthman b. *Affan said to Ibn  ̂Umar, "Judge
among the people", he replied, "I do not give judge-

7ment between two persons". There are many savants 
who abstain from being judges, because of the perils 
of the position, and they are not to be blamed for
that, unless there is no other person who will carry

8 **out the task. According to Malik, "He must be
compelled if there is nobody else"; but some {ulama’
say, "He must not be compelled, even if there is 

9nobody else!"
The giving of a legal opinion is also considered 

to be a fard kifaya, so that it is not obligatory on 
a qualified person, if someone else can be found to 
do it.̂  The Prophet first instituted Ifta*, in which 
he was followed by the orthodox Caliphs and the Tabi*un. 
The difference between qada ’ and ifta5

There is really no difference between them except 
that the qada* of a judge is binding while a fatwa is 
the statement of a general rule, which is not binding.
A judge has to follow the pleas which comprise evidence, 
and confession, in addition to statements. a mufti, 
however, follows and applies the authorities, the Qur an, 
the Sunna, etc.



The qualifications of a Qadi

He should be a Muslim, sane, male, free, of legal 

age, just, educated, and sound of faculties (i.e. he 
should not be deaf, blind or dumb).*^ Women are 

allowed to hold the post of Qadi and to give judgement 

in all cases, according to the statement of Ibn Jarir 
al-Tabari. 'Others said that she could judge in every-ft
thing except cases of Hudud and Qisas, which is the

% « *

1 2opinion of the majority. • ' The judge must be a 

respectable person.
The function of the judiciary is one of the most 

important in a state because it can protect the people 
from the arbitrary exercise of power, and through it

the people may enjoy tranquility and security. Judge-
13 1ment is one of the attributes of God.

. . .' -Then have patience until Allah judge 
between us. 'He is the best of all who deal 
in judgement.*4 '

Judicature in Islam
The development of Judicature in Islam went through 

a series of stages, owing to differences in the inter
pretations of the texts on which it was based; this 
occurred when the Islamic State was extended, various 
different nationalities came within it, fuqaha7 emerged 
and schools of fiqh became numerous. -We shall distinguish 

the following stages: the era of the Prophet; the era
of the Orthodox Caliphs; the Umayyad era; the 

Abbasid era; the establishment of the various madhahib; 
the Ottoman era; and the present era.



The Era of the Prophet

The Prophet was the first judge in Islam, "So,
_  1judge between them by that which Allah hath revealed."

He used to base his judgements on the Qur'an, as, for
mmexample, on Surat al-Majadala in the case of Khawla 

bint Tha^laba and her husband, Aws b. al-Samit.^
9 s •

Allah has heard the plea of her who disputes 
with thee in regard to her husband, and who 
complains to Allah; Allah is one who hears 
and clearly sees.

The Dispute:
The Prophet acted continuously as a judge and 

the Qur'an prescribed his judicial pronouncements.
For example, when Khawala bint Thaclaba, the wife of 
Aws al-Samit, who had divorced her by the use of a pagan 
formula, appealed to the Prophet, he declared that the 
divorce was valid, but she pressed the matter and 

appealed to Allah, with the result here given. This 
was the case also in the Hudud for theft and for other

4.

offences. All of those punishments were inflicted on 
this basis. ^Ubada b. al-Samit relates:ft

We were with the Prophet in council, when he 
said: "Will you swear fealty to me, in that
you will not be polytheists, or commit 
adultery, or theft, or murder, which God has 
forbidden, except for a just cause? Those of 
you who will abide by this, will receive their 
due recompense from God: if any one of you
commits any of these offences and is penalized 
for it in this world, he will be purged of it 
if any one of you commits any of them and God 
conceals it, God will then deal with him, and 
if He wills He will pardon him, and if He wills 
He will punish him."



In one version the following words are added: "So

we swore fealty to him in this." This saying was 
related by all the relators of the Hadith except 
Abu Da^ud.^

The authority of the Law and of the judge is
established by the following verse:

But no, by your Lord, they can have no 
Faith, until they make you judge in all 
disputes between them, and find in their 
souls no resistance against your decision, 
but accept (them) fully with submission.4

The Prophet both handled the judicature himself
and also delegated it to others, on a temporary
basis, and for particular disputes. For example,
it was delegated to^Umar b. Al-Khattab, to^Ali b.% %
Abi Talib, and to Hudhayfa b. al-Yamani,^ each of 
whom handled one case only. When the area of the 
State was extended through conquest, such as, for 
example, the conquest of Yemen, the Prophet also 
appointed certain companions of his to handle the 
judicature and the Government, as when he sent Mu*adh
b. Jabal to Yemen as both Judge and Governor. He also 
appointed Attab b. Usayd to Klakka after its conquest, 
as its Judge and Governor.^



The Era of the Orthodox Caliphs

Abu Bakr followed the Prophet in his handling of 
the judicature and the government, in that he applied, 

in the first instance, in his judgements what he read 
in the Qur'an. If he could not find a ruling in the 
Qur^an that fitted the case, he would resort to the 
Sunna of the Prophet, as exemplified by any qawl (saying), 
fiCl (act) or taqrir (report) of his.^ If, again, he

could not find anything here, he would consult the
people, since some person might remember a Sunna which

2others did not. If such was not forthcoming, he would
call upon the best of the Prophet's Companions in order
to ask their opinion. ^Umar b. Al-Khattab also followed*»
this practice ’during the first part of his caliphate but 
when the Islamic State became more widespread, he could 
no longer deal with justice, government and defence 
himself.

The Judicature was thus separated from government,
and it began to be delegated in the various Islamic
provinces, to judges who were appointed by the Caliph
himself or by the Governor through a Commission issued 

3by the Caliph. Such judges did not decide cases
concerned with . qisas or hudud or ta Czir penalties

 S i. Ji________  ____________

such as imprisonment; these were decided by the Caliph 
only, not even the appointed Governor having the 
authority to do s o /  Abu Bakr, during his caliphate,

<; cappointed Umar b. Al-Khattab as a judge, and Umar,



during his caliphate, appointed ^Ali b. Abi Talib, 

allegedly the best judge among the Prophet’s companions.'* 
They kept in their own hands decisions in cases involg- 
ing hudud and qisas and employed their appointed judges 
only as auxiliaries for deciding disputes such as those 
to do with commercial matters and certain aspects of 
the Shari 'a, for example, marriage and divorce. In 
effect, the jurisdiction of the appointed judges was
restricted, at this period, to what we should call
. ., 6civil cases.

There appears, on the whole, to have been only 
one judge in each province, with responsibility for 
all its judicial affairs. We know, for example, that 
the province of Damascus had only one judge.

It seems that the judges' duties, during this 

early period, consisted largely of giving fatwas on 
the correct interpretation to be applied to Qur?anic 
legislation and details of the sunna. "...We have

8neglected nothing in the Book (of Our decrees) ..."
For this reason each judge had attached to him a
companion of the Prophet who was considered a suitable
authority in jurisprudential matters. ^Umar b. al-Khattab* *
was the first to despatch such consultants to various 

provinces, in order to give legal advice: ^Abd Allah b.
lAbbas to Makka, Zayd b. Thabit and ^AbdAllah b. *Umar 
to Al-Madina, ^AbdAllah b. Mas ud to Al-Kufa, and 
^Abd Allah b. Ânir b. al- As to Eqypt. ̂



The judges had considerable freedom in exercising 
Ijtihad in their judgements, whether in words, or 
deeds, if there was nothing relevant to be found in 
the Qur^an or the Sunna.

They do not seem to have been called upon to 
make many difficult decisions during the periods of 
the Orthodox Caliphs and the Ummayyads, for it was a 
time of evaluation and development, and there seem to 
have been no cases, as mentioned previously, where 
written judgements were required. This was because 
the two parties in most disputes were essentially 
seeking interpretation (fatwa) and if the judge could 
provide this, they were satisfied with it, since it 
was based on principles derived from the Qur?an and 
the Sunna, or on Ijtihad, or on consultation between 
men of authority in this field.

The execution of judgements was handled by the 
judges, but they rarely needed to exert their authority, 
since the litigants themselves would usually accept the 
given judgements and put them into effect.^
Revocation of Judgements

The judgement of a judge was not revoked if he 
had reached it by means of his Ijtihad. Even if he 
had formerly made a different judgement, in which he 
found he had made a mistake, he would not revoke it, 
because he had based it on proper Ijtihad. An explana
tion for this procedure is given by saying that a change



of opinion is similar to the abrogation of a text,
12since its effect will only apply to the future. This

is because the judge is not entitled to pass a sentence
of qisas or hudud. There is a message of Caliph ^Umar b \ * »
al-Khattab, addressed to the first Judge he dispatched,
which contains all the conditions which a judge must 

1 2fulfil.

Courts were held in mosques, and no special premise 
were provided.



The Umayyad Era

The administration of justice during the Umayyad 
period continued much as it had during the period of 

the Orthodox Caliphs; judges passed judgements accord- 
int to the Qur^ an and the Sunna and according to their 
ijtihad. There were, however, a number of developments 
that distinguished it from the previous period:
1. A judge was additionally entrusted with the 

consideration of cases of wounding.^
2. The recording and registration of judgements 

commenced, as a result of increasing disputes 
and recourse to litigation, as well as a more 
contentious attitude on the part of litigants 
than in the previous period.

3• A Supreme Court (Mahkamat al-Mazalim) which was the 
equivalent of our Court of Appeal, was established.
This was presided over by the Caliph himself. It

c — —was established by *Abd al-Malik b. Marwan, who

appointed one particular day of the week to look 
into complaints. Most of the cases which this 
court handled concerned the infringement by 
prominent persons, mostly from among the court
and from the Umayyad class itself, of the rights

2 c ^of others. HJmar b. Abd al: Aziz, the successor
of *Abd al-Malik b. Marwan, upheld the rights of

aother people against the Banu Umayya, when any 
judge failed to do so.

4* Clerks were employed in order to record the details 
of cases, including the statements of the litigants.



5. Witnesses were brought in to testify to the fact 

that the judgements issued by the judge were not 
inconsistent with justice and right.
This period saw the recording in writing of the 

Hadith of the Prophet, which is the second source of 

the Sharifa. This was necessitated by the fitna, the 
war between *Ali and Mu*awiya, as a result of which 

hadith proliferated, each side producing sayings 
favourable to itself. *Umar b. *Abd al *Aziz gave 
permission to Abu Bakr Muhammad b. Hazim, his deputy 
governor, to collect, for the first time, the hadith 
that seemed to be authentic.^



Under the *Abb"asids the Muslim State became some
thing different. It was more extensive than any other 
State at that time, as a result of the conquest of the 
countries surrounding the Arabian Peninsula. Islam 
had become the religion of many different nations and 
cultures, and from this situation arose many arguments
and differences of opinion on legal matters. ^Umar b.
/ / —Abd al- Aziz had started to collect the Prophet’s 

Hadith,^ but it was the*AbbasTds who played a vital 
role in endeavouring to increase the power of the state 
while retaining the Sunna. Their aims were as follows:

1. To record the whole of the available Sunna 
in order to preserve it from subsequent 
alteration.

2. To establish the general principles of Usui 
al-Shari a .

Al-Mansur asked Malik to compile a book for the legal
guidance of the people, requesting him to avoid the
rigidity of Ibn *Umar, the permissiveness of Ibn *Abbas,

C ^and the contradictions of Ibn Mas.ud
Al-Mansur hoped that all nations would accept this 

book, but Malik said that this was impossible because,
after the death of Muhammad, various companions of his
went to different countries and spread their knowledge 
there, so that each now had many followers.^ There 
were, in any case, no fundamental differences in the 
basic rules between the various Madhahib; there were



no real divergences from what was understood to be
laid down in the Qur an and the Hadith, but there

were some differences in the exegesis - for example
concerning ablution, as mentioned in the Qur^an:

0 you who believe, when you intend to offer 
prayer, wash your faces and your hands 
(forearms) up to the elbows, rub (by passing 
wet hands over) your heads and your feet up 
to the ankles.5

Some Muslims understood that the feet should be rubbed
as well, but others understood that the feet should be

6 — •washed as well as the hands. Many different madhahib
were established by individual fuqaha between 132/749 
and 310/922.7

Eventually the five present-day madhahib prepond
erated, while others disappeared; four of these 
madhahibs are Sunni, the Hanafi School, the Maliki,
the Shafi4 i School, and ...the Hanbali School, and the«
fifth is Shi i, which is divided into many branches,
Imami/Ja*fari, Zaydi, *Alawi, Isma ill, and others.

The high court (Mahkamat al-Mazalim) established
» \  ■

by the Umayyads was continued under the *Abbassids,
with the Caliph sitting „in it several times a week,
instead of only once a week as originally intended.

" ~ 8The Qadi might occasionally preside in this court, but 
in general he represented the purely religious side of 
the law, whereas the Caliph represented the more secular

Qside, such as questions of injustice.
—

The post of Qadi al-Qudat, or Chief judge, is an



innovation of the ̂ Abbasid period, indicating a certain 

detachment of the judiciary from the central authority, 
and a formalizing of its independence in its decisions. 
This is further indicated by the Qadis being accorded
a distinctive form of dress, and by the removal of 

the courts from the mosque to a specially designated 
location.^

The situation in the Maghrib and Andalus was the 
same. The Caliph or Amir was the ultimate judge,

11because of the inseparability of religion and law.
The necessary qualifications for the position of Qadi
in the West were also much the same as in the East.
The Qadi had to be a Muslim, be free, have attained the
age of puberty, be of known piety, and have a sense of
justice and a good knowledge of the world, be sound
in all his faculties, be articulate, and give no

12occasion for scandal in his conduct.
Some fuqaha allow a woman to be a judge. Al-Tabar

considers this to be permissible in all circumstances,
whereas Abu Hanlfa considers it to be permissible only 

%

in those cases in which a woman's evidence is acceptable
that is to say in all cases except those concerned with

— — 13hudud and wounding (jarah).

There were some differences in the method of 
appointing a £>adi . In some cities, from the 3rd or
4th century, it was customary for the position to be 
passed on from father to son.^



The judicature, as it developed under the ̂ Abbasids 
remained the basic pattern for the Arab Near East until 
the break-up of the Ottoman Empire. Thereafter, in 

most countries, only civil law continued to be subject 
to the Shari^a. This has remained stable until now, 
with the important exception that Iraq, two years ago, 
departed from the Qur*anic prescriptions concerning 

inheritance, by allotting a daughter the same amount 
as a son.



The Development of Islamic fiqh

Jurisprudence (fiqh) developed in Islam chiefly
as a result of the need to explain the Qur’ an and

Sunna to the inhabitants of the new Arab empire who
had embraced Isl'am. It began in about 50 A.D. and
flourished for almost two centuries, in the course of
which many schools (madhahib) sprang up. Some of these

proved more durable than others, notably, of course,
in Sunni Islam, the Hanafi, Maliki, Shafi4! and Hanbali% •
madhahib.

1. Abu HanTfa  1-----
His full name was al-Nu^ man b. Thabit. His grand

father Zayta is said to have been brought as a slave 
from Kabul‘S to Kufa and set free by a member of the 
Arabian tribe of Tayyim Allah b. Tha*labah. He and 
his descendants thus became mawali of this tribe. 
However, according to another source, they were not 
the mawali of anyone.^

Abu Hanifa himself was born in Kufa about the 
%

year 80/399 and lived there, working as a manufacturer 
and merchant of a kind of silk material (khazz). He 
also became a theologian and religious lawyer. His 
first teacher was a certain Imam^Asim;^ he attendedi
the lectures of Hammad b. Sulayman (d.120), who taught

«

religious law in Kufa and, perhaps on the occasion of

a pilgrimage, those of *Ata^ b. Rabah (d.114 or 115)
» *

in Mekka. Abu Hanifa may even have lived in Makka for



a time after escaping at the end of the Umayyad reign
who suffered from the governor of Kufa, Ibn Hubayra, who

5had imprisoned him. After the death of his teacher
Hammad, he became the foremost authority on questions
of religious law in Kufa, and the main figure in the
Kufan School of Law. He had a large number of followers
such as Abu Yusuf (Ya qub b. Ibrahim al-Ansari) an Arab,*

— f\not a maw la (113/731 - 182/798); Muhammad b. al-Hasan  i *

al-Shaybani (132/749 - 189/804)*^ and Zufar b. al-Hadhal 
(d.158/774) and also Abu Hanifa's son Hammad, and his

1 *

grandson, Isma il, who was Qadi in Basra and in Riqqa
 1_* *

(d.212/827). He consistently refused to accept the
- — ~position of Qadi, either under the Umayyads or the Abbasids,  \ 

and suffered flogging and imprisonment for this refusal.
His Alid sympathies appear to have been responsible for
his reluctance to serve, and indeed his aid to rebels
against the caliphate. It is uncertain whether, having
been imprisoned by al-Mansur, he died in prison, or%
was eventually released but forbidden to promulgate 

any fatwas.̂

2. Malik
- -  c —His full name was Malik b. Anas, b. Abi Amir

— — t - — - 1al-Sahabi, b. Amr b. al-Harith al-Asbahi al-Himyari.
' * 1 1 « 1

There is another tradition about his descent, some
authors saying that it was from a client of the Banu 

2Tayyim. In any case, he is said to be a descendent
— 3of Qahtan.

% %



There is dispute as to his mother's name and origin. 

Some say that her name was al-^Aliya bint Sharik from 
Bani-Qahtan, the same tribe as his father, and otherst »
say that she was Tulayha, a client of ^AbdAllah b.

* *
c _  — 4Mu ammar of the Banu Tamim.

He was born in Dhu alw mur>uwwah^ some time between
the years 90/709-97/716.^ He is alleged to have spent

7either two or three years in his mother's womb. The
8date of his death is well-established as 179/790. He

was buried in al-Baqi** , in al-Madina.
Late sources indicate that Malik may have studied

cwith the celebrated Rabi a b. Farukh. He also studied
— c —with Ibn Hirmiz, Nafi , Ibn Shihab, Muhammad b. al-%

Muhkadir and others.^
/  mm *He was known as Alim al-Madina or Imam Dar alwHijra,

being one of the first scholars in Madina to develop
and systematize the study of jurisprudence. He was
also distinguished in Qur'an reading and exegesis, and
to a lesser degree in theology and astronomy.^

His greatest work is Kit*ab al-Muwatta’ , which,
* %

12with one exception , is the earliest surviving book 
on Muslim Law. Its object was to give a survey of Law 
and Justice and of the ritual and practice of the Muslim 
religion as represented by the practice of the Sunna during 
and since the Prophet's time, and to establish criteria 
for Ijma**' (and Qiyas) , based on the Sunna, before it was
forgotten or corrupted.



The success of al-Muwatta"^ was due to the fact that
• %

it was based essentially on the Our^an and Hadith; it 
represents a transition from the simple fiqh of the 
earliest period of Islam to the amalgamation of 
Islamic Law and the customary law of al-Madina, which 
produced the Hadith of the later p e r i o d . ^

It is said that Malik wrote it at the request of
al-Mansur for a book based on principles less strict
than those of Ibn ^Umar, yet stricter than those of
Ibn *\Abbas would allow. ^

According to al-Shaybani, many of the tranditions
Malik included in al-Muwatta* were "from later authorities

♦ *

The classification of the Hadith in the Maliki madhhab,
>  —  ^

either in the Muwatta or in Sohnun's Mudawwana represents* * ♦

1 n"a harmonizing interpretation of tradition." Although
Hadith played an important role in the formulation of %
Malik's doctrines and in his reasoning, to some extent
he ignored it, because of the practical difficulty of its

>application. Much of the Muwatta1s success stems from* %
the fact that its author takes up an intermediate view
on disputed points, combining an extensive use of Ra* y

17with respect for the "living tradition".
His doctrines were distinguished by the fact that 

they followed Medinese usage. This caused many fiiqaha’ > t 
reject his methods; but considered that the Medinese 
were better interpreters of the Hadith and the Sunna than 
anyone else because Muhammad had lived there; it was for



this reason that he always said: "Our practice is ..."

Two important principles that he enunciates, which 

are most frequently applied in the Maliki Madhhab are:
a) Sadd al-dhara^i** , which states that there is no

need to root out the source from which something
offensive may derive, as in the case of the vine

1 owhich is the source of alcoholic drink, : and
C • -  0b) Tahkim al awa id, which states that one should 

respect customary practices. For example, when 
Hind, Abu Sufyan’s wife, asked Muhammad if she 
was allowed to take money from her husband’s 
pocket without his knowledge, Muhammad said that

19she might do as had been her custom.
The Maliki madhhab has always been the predominant

one in the Maghrib (and was, formerly, in Andalus).
The reason for this is that, according to Ibn Khaldun^
jurists from these territories principally visited the
Hijaz for purposes of study. The only alternative,
in early days, was Iraq, which was much less convenient
to get to. Furthermore, in their origins and in their
way of life, the inhabitants of the Maghrib and Andalus
had more in common with the people of the Hijaz than

-  20with those of Iraq.
The principal transmitters of the Maliki madhhab to 

the Maghrib were Yahya* b. Yahya b. Kathir al-Layth,
234/848, "Isa b. Dinar 212/817, Abu Abd Allah Ziyad b.
*Abd al-Rahman al-Qurtubi, whose laqab was Shabtun 193/808,



Asad b. al-Furat, 213/828, and *Abd al-Salam b. Sa^id
-  —  _  21al-Tanukhi, whose laqab was Sahnun,191/806.

3. Al-ShafiC i

His full name was Muhammad b. Idris b. al- *Abbas b.
cUthman b. Shafic b. al-Sa ib b. *Ubayd b. *Abd YazTd b.

Hashim b. al-Muttalib b. *Abd Manaf.
This means that he was Hashimi, Muttalibi and Qurashi.

His ancestor Abd Manaf was the great-grandfather of the
1 2 Prophet Muhammad. His mother was from the Azd tribe. He

owas born in Ghazza in 150/767* His mother used to take
4him frequently from Ghazza to Makka to acquaint him with 

his relatives on both sides. He lived for some time with 
the Banu Adad and Banu Hudhayl.^ His first teacher was 
Muslim b. Khalid al-Zanji Shaykh al-Haram al-Makki; he
later went to al-Madina to study with Malik. After Malik’s

6’ -  death he went to Baghdad twice where he studied Hanifi
fiqh under al-Shaybani and Abu Yusuf.̂  His was a traditional
school, in that he followed the Sunna as established only by
tradition going back to the Prophet, not by practice or

"?■consensus. However, he used ra y in his earliest period,
as practised by the Hanafis. He also used qiyas and 
. . . .  9ljtihad, the latter, however, only very rarely, when
there was no alternative.

He taught Qur?anic exegesis, the interpretation of 
hadith, grammar and prosody.^

Al-Shaflci is unusual in that he altered his views 
in the course of his career. In the first period he 
produced fatwas that combined the Maliki and Hanaf1I



position, but when he moved to Egypt and published his 
book, he presented views of his own. There are not 
really very many differences between his views in these 
two periods; he did not entirely abrogate all those 
that he had held earlier, but he did modify them some
what. He withdrew his first madhhab as a system to 
follow,11 but this was not altogether effective, since 
some of his followers continued to combine elements from 
both.

His death took place in Egypt in 204/819 at the age
of 54* There are two versions of the manner of his death
One is that he was assaulted by followers of Malik when

12he produced his book attacking Malik, Khilaf Malik. The
other is that he suffered from haemorrhoids and died of
a haemorrhage
4. Ahmad b . Hanbal % •

His full name was Ahmad b. Muhammad, b. Hanbal b.* • J t
Hilal al-ShaybanT, and he was a full-bred Arab by his
father and his mother, who were both from the Shaybani
tribe.1 He was known as the Imam of Baghdad, and was
a celebrated theologian jurist and traditionist. He was

2born and died in Baghdad in 164/780 and 241/855 respec
tively, dates given by his sons Abd Allah and Salih.

His family originally lived in Basra, then moved
3 . - _to Marw-Sarkhas a district of Khurasan, with his grand

father,1 Hanbal b. Hilal, who was governor of Sarkhas, 
under the Umayyads. He was one of the propagandists of 
the ÂbbasTcis, and therefore moved to Baghdad when they 
came to power.



Ibn Hanbal was an extremely strict follower of the 
Sunna of the Prophet, and the founder of one of the four 
major Sunni Madhahib, the Hanbali.

His teacher
His. first studies were in Iraq with the ^Ulama *

al-Hadith.^ When he reached the age of sixteen, he
followed a certain Hashim b. Bashir b. Hazim al-Wasiti

%

6for four years. Later, after he had studied a great 
number of hadiths and fatwas, he turned to the study of 
fiqh. He studied under al-Stiafi^i, although he was not 
wholly satisfied with his teaching. Therefore he made a
series of journeys, in Iraq, the Hijaz, Yemen and Syria

t - 7  7 'in order to visit the Ulama of these different regions.
The Hanbali madhhab was one that relied on the Qur̂ *an

and the Hadith. Ibn Hanbal had an aversion to the use of • «
_ 8ra7y. He was distinguished as a Salafi, which means he 

followed the Prophet and his companions and applied the
9Sunna.

Ibn IJaubal’s doctrines and dogma did not spread far 
in his own lifetime. The principal reason for this was 
that the other three early madhahib were already well 
established. The Hanafi madhhab dominated Baghdad and 
Iraq in general, as well as many other parts of the Muslim 
world. This was because when al-Rashid appointed Abu Yusuf 
as a judge in Baghdad, he gave him the right to appoint to 
other such posts, and to send judges to other countries; 
thus all Qadis were from his madhhab, the HanafT. The 
Shafi i madhhab was influential in Egypt and Syria and 
the Mialiki in Maghrib. The Hanbali madhhab was a late



comer and so very slow to start moving. It was also very 

strict in some respects, which made it not easily accept

able to some. Some of the ^Ulama*, such as al-Tabari
*

and Ibn cAbd al-Birr, counted Ibn Hanbal among the trad- 
itionists (Muhaddithin) rather than among those jurists 
qualified to use independent reasoning (mujtahidin).

5. The Wahhabi movement

In 1115/1703 Muhammad b. *Abd al-Wahhab was born 
in CUyayna, in Nejd. He followed the dogma and doctrines 
of Ibn Taymiyya and his pupil Ibn Qayyim al-Jawziya, and 
became famous as a reformer of the Hanbali madhhab in Nejd 
and throughout the Arabian Peninsula during the reign of 
*Abd al-Az*Tz al-Su^ud.1^

Muhammad b. ^Abd al-Wahhab was third only to Ibn 

Taymiyya and Ibn Qayyim al-Jawziya in reviving the 
Hanbali madhhab; he returned to the religious spirit

13of his forefathers who followed the Salafiyya in the 
basic principles of their religion, and referred only 
to the Qur^an and the Sunna of the Prophet. He basically 
followed the doctrines of the Hanbali madhhab, but as he 
promulgated some Fatwas of his own, he may also be said 
to have been independent in some of his doctrines and 
not entirely a Muqallid. He wrote three books: Risalat
al-QawaCid al- Arba , Kitab Kashf al-Shubuhat and Kitab

Masa^il al-Jahiliyya. He died in 1206/1791•



6. The Extinct Sunni Schools
There were other Sunni madhahib which did not survive.

Of some of these we know little except the names of the
Fuqaha7 who founded them, such as cAbdj^llah b. Shubrama
(d. 144/761), Muhammad b. *Abd al-Rahman b. Abi Layla,

the Kufan judge (d.148/765), Sufyan al-Thawri (d.161/777),
al-Layth b. SaCd (d.175/791), Sharlk al-NakhaCi ' (d.177/793),
Sufyan b. Uyayna (d.198/813). Ishaq b. Rahawayh (d.238/852)
and Ibrahim al-Baghdadi Abu Thawr (246/860).'1'

There are three about whom we know rather more, namely:
1. al-Awza^i: Ke was known as al-Imam Abu ^Amr cAbd

al-Rahman b. ^Amr al^Awza^i,1 being originally from
the tribe, al-Awza \ or alternatively from a village
of that name near Damascus. He was born in Ba^lbak in

88/707* He lived in Beirut until he died in 157/773,
and is buried there. His madhhab was Syrian but it
spread as far as Andalus. By the 3*\d century A.H.
it had become extinct. He relied principally on
Hadith;1 for example, he did not agree with Abu

Hanifa on the punishment of execution. Abu Hanifa
had stated that on the battlefield an army commander
had no right to execute a criminal until he arrived
back in his own country; al Awza^i did not agree,
stating that the Qur*an and the Hadith had not

\

mentioned such a case in a state of war.1 Although 
pressure was put on him to become a judge, he declined 
to do so.



Da ud al-Isfahani: better known as Abu Sulayman

al-Zahiri, was born in Kufa. in 201/816 and died 
%

there in 270, but originally he was an Isfahani who
lived in Baghdad. His madhhab followed the Sunna

exclusively, accepting only what they understood
to be the literal meaning of the texts and demonstrat

— 2ing total aversion to ra) y and qiyas; "If you diffe 
in anything among yourselves, refer it to Allah and

3His Apostle." His madhhab spread to Andalus, where
4it was practised until the 5th century; it had

disappeared completely by the 8th century. A very
important follower of this madhhab was Ibn Hazm who_______ *

wrote many books on it, such as Kitab al-Ihkam Lit
Usui al-Ahkam, al-Muhalla, and al-Fasl fi al-Milal*_________* ______ I____   i________________
al-Ahwa 5wa al-Nihal. It is interesting to note 

that he had some doctrines which are similar to 
modern Western theories. For example, this school 
is the only one in Islam which stipulates that a 
poor husband is to receive alimony from a rich
■p 5 wife.

Al-Tabari : Abu JaCfar Muhammad b. JariraV
al-Tabari (224-310) was born in Amul in Tabaristan. % .
He lived in Baghdad where he distinguished himself
in several fields of learning. He was a travelling
Jurist and studied the jurisprudence of Malik,
al-Shafici, and Abu Hanifa. Later, he founded his

\

own madhhab which gained followers in Baghdad. It 
ceased to exist in the middle of the 5th century.



He wrote many books, such as al-Latif, al-Khafif,

al-Basit, al-Athar, and Ikhtilaf al-Fuqaha , and,   — —    . -  
in history, al-Rusul wa a l - M u l u k . ^

7. The Shica

There are a great number of sub-divisions within 

Shfca Islam; some indeed are so extreme in their views 
as almost to cease to count as Muslims at all.

The Jacfarl Shicis accept only traditions that go 
back, in their view to the Al al-Bayt and their own Imams. 
They believe that the door of Ijtihad is still open to 

those who are qualified to exercise it, and that it will 
never be shut. They reject qiyas and ijniac, as long as 
they have their Imams, who have direct knowledge of the 
provision of the divine law.

The ImamT or JaCfari" madhhab

This is the main Shi^i madhhab. They follow Imam 
JaSrar al-Sadiq, and his father Muhammad al-Baqir, who 

practised jurisprudence;1 many scholars quoted from their 
Fiqh, such as Abu Hanifa and Malik. They also disapprove 
o f Ra^ y . ^

The Zaydi madhhab
Of the other main branches of Shi*a, one is the

| (Zaydi which follows Imam Zayd b. All b. al-Husayn b.
S\li b. Abi Talib who sought to wrest power from the 

%

Umayyads in the Reign of Hisham b. *Abd al-Malik. There 
are many variations of jurisprudence in this Madhhab. It 
is followed principally in the Yemen.1



1. Justice as practised by the Arabs during the Jahiliyya

1. Ibrahim, al-Qada7 f1 al-Islam, 26.

2. Arslan, al-Qada"7 wa al-qudat, 44*

3* Ibrahim, al-Qa<^a fi al-Islam, 26

4* Arslan, al-QacJa’ wa al-qucjat, 48.

Ibrahim, al-Qa$a f1 al-Islam, 29

5* Ibid.

6. Ibid.

7. Ibid., 30.
8. Al-Qadi Iyaz, Tartib al-madarik.

9. Ibrahim, al-Qada’ 40fi al-Islam, 33

Arslan, al-Qada? wa al-qudat, 50.

.0. Ibrahim, al-Qada’ fi al-Islam, 32

11.. Ibid. , 30.
Hasan Ibrahim, Tarikh al-Islam, 328.

12. Ibrahim, al-Qada7 fi al-Islam, 34-



2. Judgement in Islam

1. Ibn Farhun, Tabsirat al-Jiukkam, I, 12.

Ibrahim, al-Qada f i al-Islam, 5*

2. Ibid., 7-

3• Qur?an, V, 42.
c — ? — 04. Ibn al- Arabi, Ahkam al-Qur an, 8.

5. Ibn Hayyan, Akhbar al-qudat, I, 37*

6. Qur? an, IV, 127.

7. Al-NubahiT, Tarikh al-Qudat, 11-17.

8. Ibrahim, al-Qada fi al-Islam, 9*

9. Ibid.
10. Ibid.

11. Ibn Qayyim al-Jawziyy , A clam al-muwaqqiCin, I, 12

12. ^Ali Mansur, al-Madkhal, 205*• —

Ibn cArnus, Tarikh al-qudat, 86.

Al-Tabari", Ikhtilaf al-fuqaha’, 17.

13. Ibrahim, al-Qada f 1 al-Islam, 9*

14. Qur^an, VII, 87.



3. The Era of the Prophet

1. Qur’ an, V, 51 •

3. Ibn Hazm, al-Muhalla, XI, 124-

3. Al- Ayni, Sharh Sahih al-Bukhari, XXIII, 273-_____* i *_'_____________

4. Qur^an, IV, 65.

5. Ibrahim, al-Qada fi al-Islam, 36-38.

6. Ibid., 39-43-



4» The Era of the Orthodox Caliphs

1. Al-Khudari, Tarikh al-tashric, 29-

2. Ibrahim, al-Qada7 fi al-Islam, 47•

Ibn fArnus, Tarikh al-qada', 19-

3. Ibrahim, al-Qada^fi al-Islam, 45-46.

Ibn Arnus, Tarikh al-qada7, 24-

4. Ibn CArnus, Tarikh al-qada^, 25-

Ibrahim, al-Qada^ fi“ al-Islam, 50-51.

5. Ibn CArnus, Tarikh al-qada"5, 12.

6. Al-Khudari, Tarikh al- umam al-Isla miyya, 458*

7. Ibrahim, al-Qada9 fi al-Islam, 51-53-

8. Qur’an, VI, 38.
9. Ibn Qayyim al-Jawziyya, A*lam al-muwaqqi*in, I, 23-25.

10. Ibn CArnus, Tarikh al-qada"7, 26.

Ibrahim, al-Qada’ fi al-Islam, 48.

11. Ibn cArnus, Tarikh al-qada* 7, 27-28.

12. Ibn cArnus, Tarikh al-qada?, 29.

13. Ibn Qayyim al-Jawziyya, A clam al-muwaqqicin, I, 97-98.

14. Ibrahim, al-Qada7 fi* al-Islam, 52.



5. The Umayyad Era

1. Ibrahim, al-Qada’ fi al-Islam, 54-55*

2. Hasan Ibrahim, al-Nuzum al-Islamiyya, II, 38I-383.

3* Al-Kanadi, Kitab al-qadsT'7, 423*

4* Ibrahim, al-Qada^ fi al-Islam, 57-60.

Ibn cArnus, Tarikh al-qada*, 39*



6. The CAbbasid Era

1. Ibn '"Arnus, al-Qada *3 fi al-Islam, 39-

2. Ibn Farhun, al-Dibaj, 25- 

Ibrahim, al-Qada*'’ fi al-Islam, 67-

3* Ibn Fahun, al-Dibaj, 25-

Ibrahim, al-Qada7 fi al-Islam, 67*

4* Ibn Farhun, al-Dibaj , 25.

-5. Qur’an, V, 6.

6. See the grammar book of *Ali Jawdat, 173-174* 
for the interpretation of this verse.

7. Ibrahim, al-Qada”7 fi al-Islam, 6l.

Abu Rida, al-Hadara al-Islamiyya, I, 369-

8. Ibrahim, al-Qada'’ fi al-Islam, 153* 

Al-MaqrTzi, al-Khutat, II, 207*

9- Abu Rida, al-Hadara al-Islamiyya, I, 409*

10. Ibrahim, al-Qa^a7 fi al-Islam, 79-90.

11. Ibn Farhun, Tabsira, I, 23-24-

12. Ibrahim, al-Qada’ fi al-Islam, 168-172.

13- Ibn CArnus, Tarikh al-Qada’, 85-86.

14- Abu Rida, al-Hadara al-Islamiyya, I, 407-408.

Ibrahim, al-Qada"’ f:P al-Islam, 97-98.

Ibn al-Jawzi, al-Muntazam, 174-



1. Abu Hanifa %

1. E.I., I, 123.

Muhammad Ismacil, al-MadKahib, 45-

Abu Zahra, Abu Hanxfa, 12.

2. Ibid., 12-13. Abu Hanifa's grandson Isma<il 
said ”We have no servitude at all. "

3- E.I., 1, 123; Muhammad Ismacil, al-Madhahib, 45-

Abu Zahra, Abu Hanifa, 12.

4 . Ibid., 00

5. Ibid., 34.
6 . Ibid., 197.
7. Ibid., 206.
8 . Ibid., 217 .



2. Malik

1. Ibrahim, al-Qada^ fi al-Islam, 75*

Al-Hasani', Anwar al-mascilik, 321, says that he 
was a Yemeni, and a client to Quraysh with Bani 
Tayyim in the words Mawlahilf liT mawla titaqah , 331*

2. Ibn Farhun, al-Dibaj, 17.

3. Ibid., and al-Khuli, Malik b. Anas, 25-36.

4. Al-Qadi cIyaz, Tartib al-madarik, I, 16.

Ibn Farhun, al-Dibaj, 17*• Her name is given as 
al-Ghaliya in al-Dibaj, in Tartib al-madarik and in
Anwar al-nasalik as al-^Aliya bint SharTk b. CAbd
al-Rahman al Azadiyya.321

5. Al-Samhudi, Wafa ? al-wafa?, II, 182.

6. See al-Dhahabi”, Tabaqat al-huffaz, I, 198, and 
al-MahmasahiT, Falsafat al-tashri^, 40. Yahya b. Bakir
was born 93/711 in the reign of Sulayman b. cAbd
al-Malik b. Marwan.

7* Ibn Farhun, al-Dibaj, 18.

8. Al-Khuli, Malik b. Anas, 297*

9. Ibn Farhun, al-Dibaj, 21-22 and al-Hasani,
Anwar al-masalik, 325-326.

10. E.I., III, 208.

11. Ibn Farhun, al-Dibaj, 26-27.

12. The "Corpus Juris" of Zayd b. CAli, E.I., III, 206.

13. Ibn Farhun, al-Dibaj, 25*

Ibrahim, al-Qada'7 f 1 al-Islam, 67, and Sharh al- 

Muwatta* with commentary of al-Zarqani, 8.



14* J* Schachb, The Origins of Muhammadan Jurisprudence, 22.
15. Loc. cit.
16. J. Schacht, The Origins of Muhammadan Jurisprudence, 23-

17. Ibid., 311.
18. Malik, al-Muwatta?, II, 161, and al-Abhath al-samiya,

53-54'.
19. Ibid., 56.
20. Ibid., 58-59.
21. Ibn Khaldun, al-Muqaddima, 392.



Al-Shafi i

Al-Zirikli, al-A^am, VI. 249*
Abu Zahra, al-ShaficT, 15, "al-Shafi*! declared
that he was a relative of the Prophet, therefore he 
got his share of the booty.”
There are also differences of opinion about the 
identity of his mother, some say that she was 
Fatima the daughter of *Abd Allah b. al-Husayn b. 
al-IJasan b. CA1T b. Abl Talib, but the popular 
belief was that his mother was from the Azd tribe. 
Abu Zahra, al-Shafi*"!, 16.

There are also differences of opinion about his birth. 
Some say that he was born in <Asqalan, 3 miles from 
Ghazza, but al-Shaficx himself said: ”1 was born in
Yemen but my mother brought me to Mekka so that I 
would not lose sight of my relatives”. Abu Zahra, 
al-Shafi^i, 14*

Ismacil, al-Madhahib, 98, al-ZiriklT, al-A^lam,
VI, 250.
Abu Zahra, al-Shafici, 18.

Al-Zirikli", al-Aclam, VI, 249*

Abu Zahra, al-ShafiC i”, 9 •

Ibid., 11, and Shacht, The Origins of Islam, 77• 
Abu Zahra, al-Shafici, 34*

Schacht, The Origins of Islam, 120. 
Abu Zahra, al-Shafici, 11.
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The ^udud

Hudud Crimes:* —- — --
The Hudud are penalties determined for the satis- %_____

faction of the rights of Almighty God or for the sake of
• 9the community. When the Fuqaha say that a penalty is 

na right of Almighty God”, they mean that it cannot be 

abrogated, either by individuals or by communities. They 
consider that the penalty is a right of God whenever the 
public interest merits it; this means the protection of 
the people from corruption and the preservation of their 
property, honour and safety.

The penalties determined for the Hudud crimes are 
distinguished in that:
1. They were set up to discipline the criminal, and in 

their infliction there is no scope for taking the 
personality of the culprit into consideration.

2. Each one, although conventionally considered as one
hadd, in fact takes into.account two hadds, that is • ; «  3

to say, it respects both the right of God, and the 
right of man in the particular matter; they are 
determined, specified, specific and obligatory 
penalties and therefore the judge cannot reduce them 
or add to them, nor can he substitute anything else 
for them.

3. They were established on the basis of combating 
motives leading to a crime by means that discourage 

the crime.



There are seven crimes to which Hudud penalties are 
applied:

I. Al-Zina (Adultery/Fornication)
II. Al-Qadhf (Defamation)

III. Al-Ridda (Apostasy)

IV. Al-Haraba (irreligious Militancy)
V. Al-Sariqa (Theft)

VI. Al-Baghy (Rebellion)

VII. Al-Shurb (Drinking of Alcohol)

Some of these crimes, as found and specified in the Shari 
are also in the Mosaic Law.

These crimes are considered by the Mosaic Law to be
crimes and acts which are harmful to mankind, and their
penalty is the fine, the small privation and the big 
privation, lashing and killing.*

And God spake to Mosa all those words saying:

...(13) Thou shalt not kill.
(14) Thou shalt not commit adultery.
(15) Though shalt not steal.
(16) Thou shalt not bear false witness 

against thy neighbour.
(17) Thou shalt not covet they neighbour's house 

though shalt not covet thy neighbour's wife 
nor his manservant, nor his maidservant,
nor his ox, nor his ass, nor anything that
is thy neighbour's .2

In the Qur'an God said,
... These are the limits ordained by Allah, so do 
not transgress them. And whoever transgresses the 
limits ordained by Allah then such are wrong-doers.3



I. Zina (Adultery/Fornication

Zina is defined as "Any sexual intercourse without 

proper marriage (nikah) or quasi-marriage, or with an owned 
slave (concubine)." This is a definition approved by the 
cUlama',j even though disagreed about in detail.^

What is meant by quasi-marriage (shubha) is the occurrence
of the act with a woman when the doer of the act thought that 

she was legally permissible for him, for example, if a man has 
intercourse with the female slave of his father, or one whom 
he had a share in buying, such as a female slave whom he and 
his brother had bought or he and his friend had bought.'*
The Hadd for Adultery:

The hadd for adultery in the Mosaic law:
Deuteronomy.
22. If a man be found lying with a woman married to 

an husband, then they shall both of them die, 
both the man that lay with the woman, and the 
woman: so shalt thou put away evil from Israel.

23. If a damsel that is a virgin be betrothed unto
an husband and a man find her in the city and
lie with her:

24. Then ye shall bring them both out unto the gate 
of the City, and ye shall stone them with stone 
that they die: the damsel, because she cried
not, being in the city and the man, because he 
hath humbled his neighbour’s wife: so thou shalt 
put away evil from among you.^

Hadd al-zina in the Shari a is the penalty stated in the Qur an,
and confirmed by the Sunna of the Prophet. God said:

The adulteress and the adulterer, scourge ye each 
one of them (with) a hundred stripes...7

There is both a practical and a verbal Sunna of the Prophet
in this matter. In the practical Sunna, he ordered the
stoning Of Ma<iz, Al-Ghamidiyya and the two Jews. But in



his verbal sunna, he said:
Follow my example, adopt the same course; God 
has laid down a way for them: a virgin with a
virgin one hundred lashes and banishment for 
one year. A non-virgin with a non-virgin: one
hundred lashes and stoning.

He also said:
The blood of a Muslim man shall not be lawfully 
shed except for one of three reasons: infidel
ity after belief (i.e. apostasy), committing 
adultery after marriage, and killing a soul not 
for a soul.

A Muhsin is a person who has married in full legality,
 L j__

whether a man or a woman, according to a proper contract.
No consideration is given, with regard to his committing

adultery, whether he was with his spouse, or divorced,
9sane, mature, free and Muslim.

There is disagreement among the Fuqaha* with regard
to Ihsan. Al-Shaf|Ci and Malik said that being a Muslim » %
was not a condition of Ihsan. Therefore, if a Muslim 

marries a Dhimmiyyah he becomes Muhsin. Ibn-Han&al,»» t
however, does make Islam a condition, so that if a

%Muslim marries a Dhimmiyyah he is not Muhsin. It is
related from Ibn ^Umar that the Prophet said "A polytheist
is not Muhsin": and that freedom was not a condition for• « • >

being M u h s i n . I n  the Shi*i Madhhab Mut *a marriage does 

not make a man Muhsan and if the wife of a.man is not with 
him in the same town, he will not be considered as Muhsin.^ 

We have seen that in the Shari^a there are two
penalties for adultery:

1. Lashing and banishment.
2. Stoning.



All madhahib agree on these penalties but there is some
difference in inflicting them on the accused person.
The penalty of lashing

The Shari*a punishes the adulterer who is not Muhsin
with the penalty of lashing, which is legally determined
as one hundred lashes; this is agreed upon by all *Ulama*
because the relative Text is expressly stated. The
Hanafiyya stipulate honest, well-reputed witnesses, who

shall declare the occurrence of the adultery and who have
1 2to be confirmed by unimpeachable persons, if the

accused does not confess to the act. Al-Kulayni said:
the non-Muhsin is to be lashed one hundred lashes, as * »
previously stated. Also an old man and old woman are 

to be lashed; the authority for this is that *Ali b. Abi 
Talib ruled that an old man and old woman should be lashed

13one hundred lashes.
The penalty of banishment

The Shari*a penalizes the adulterer who is not Muhsinl «
with banishment for one year, after lashing. The author
ity for this penalty is the Hadith of the Prophet which 
says "A virgin (bikr) with a virgin (bikr), a hundred 
lashes and one year's banishment."*^”

This Hadith is not agreed upon among the Fuqaha *, 

therefore they disagree regarding the inflicting of this 
penalty.

Abu Hanifa and his companions and al-Zaydiyya (ShiCa) 
are of the opinion that this Hadith is abrogated or notft



mashhur and it hadith (Ahad) personally, if they permit
banishment they do so as a TaCzir, which can be imposed if
the Imam sees fit* al-Zaydiyya concurs.*-'*

Malik considers banishment to be an obligatory Hadd
16 (for a man, but not for a woman; al-Awza i concurs. In

^  Oftthe Maliki Madhhab there is no banishment for a slave.
Al-ShafiCi and Ibn Hanbal are of the opinion that

banishment is a Hadd to be inflicted on an adulterer who%
is not Muhsin; al-Shafi i says that banishment is for
both men and women, whether they are free or slaves, while
Ibn Hanbal says that banishment is a penalty for the free

17only, whether men or women.
Ja*far al-Sadiq (Abu CAbdAllafi) said, whoever concludes

a marriage contract to marry a wife, but does not have
sexual intercourse with her, and commits adultery, shall
be lashed as stipulated in the Hadd - one hundred lashes -

18and shall be banished for one year.
In the Ja*fari madhhab there is another penalty which

goes with the penalty of banishment (lashing for the non-
muhsin, as stated before), which is shaving the head and
banishment from the town for one year; this also applies

19to the female adulterer if she is non-muhsina.
On banishment, Nafi* related from Ibn *Umar:
The Prophet lashed, and banished, Abu Bakr
lashed and banished, and *Umar lashed and
banished. This is the real sunna of the Prophet.

The Zahiri madhhab follows this. The following story is
the authority’.

A Bedouin came to the Prophet Muhammad and said,



"0 Prophet of God, give your judgement according to God's
Book." He was accompanied by his opponent who was more
religiously learned than him, and said, "Yes, pass
judgement on us according to God's Book, and allow me
to speak." The Prophet said, "Speak!" The man said,
"My son was *asif (employee) of this man, and he committed
adultery with his wife. I was told that my son must be
stoned, but I ransomed him with one hundred sheep and
one with young. I then asked learned men, who told me
that my son must be lashed a hundred lashes and be
banished for one year, and that the wife of this man
must be stoned." The Prophet said, "By him, in whose
hand my soul is, I shall pass judgement between you
according to God's Book. The sheep and the one with young
must be returned to you; your son must be lashed a
hundred lashes and be banished for one year. You, Unays,
go tomorrow morning to the wife of this man, and if she
confesses, stone, her." Then Unays went to her on the
following morning, and she confessed, so the Prophet

20ordered that she should be stoned.
The distance for banishment, according to Ibn Hanbal 

and al-Shafi i, is that distance at which the curtailment
of the duration of prayers comes into effect.

The distance for the banishment of a woman shall be 
shorter than that distance in order that she be near her 
family, so that they may be able to take care of her; and
it is probable that the banishment of a woman is not
mandatory.^* ,



With regard to the banishment of a man, Malik said that
2he should be imprisoned in the town to which he is banished.

— c—  23Al-Shafi 1 said he should not be imprisoned in his exile.
24Ibn Hanbal said there was no need for him to be imprisoned.

The penalty of Stoning

Stoning is the penalty of the Muhsin adulterer, whether
a man or a woman. Stoning means killing by throwing stones,
which is agreed on by all cUlama‘/7; nothing is mentioned in
the Qur"* an about stoning, but it is a practical and a verbal
sunna of the Prophet, a penalty which he commanded, with the

• cunanimous consent of the Companions, to be inflicted on Ma iz
al-Ghamidiyya, and the mistress of the casif.

Those who rejected this sunna were a group of Khawarij, who
denied the penalty of stoning for a Muhsin, but approved of
lashing for both a Muhsin and a non-Muhsin, in accordance with
the Qur5anic text, "The adulterer and the adulteress: lash
each of them one hundred lashes."

One group, however, of the Khawarij called al-Ibadiyya are
said to have unanimously approved of the legality of stoning.
In al-Musnad al-Sahih, al-Imam al-RabTc b. Habib al-Farahidi   * * •
al-CUmanT relates from Abu ^Ubayda Jabir b. Zayd Ibn cAbbas, 
concerning *Umar's speech about the so-called disputation with 
the Prophet at the end of which is the narration of the proprie
tress of the ^asif, and the order of the Prophet to 7Unays al- 
Aslami to go to her and question her and if she confessed to 
stone her. She did confess, so he stoned her.

The Ibadis still stone the Muhsin adulterer and adulteress. 
They assert that the Prophet ordered stoning, as did his Compan
ions after him; this is confirmed by the sunna unanimously

- -  2agreed upon. It is also confirmed by the verses in the Qur an,
because of the hadith of *Umar b. al-Khattab, who said:   • % '



One verse that was revealed to the Prophet is 
the verse of stoning, and we read it and under
stand it: the Prophet stoned and we also
stoned.^6

The penalties of lashing and stoning are both to
be inflicted on any adulterer or adulteress, but as
previously stated, lashing only on non-Muhsin and stoning
on a Muhsin. It is said that CAli b. Abi Talib both
lashed and stoned when he was at al-Kufa, that he lashed
Shuraha al-Hamadaniyya on a Thursday and stoned her on
the Friday. He said:

He lashed her in accordance with God’s Book, 
and stoned her in accordance with the sunna 
of the Prophet.27

There is a relation that Ibn Hanbal both lashed and1
stoned: first a hundred lashes, then stoning. Other
sources, however, say that he did not lash once a

2 8sentence of stoning had been passed. The penalty for 
adultery is of two kinds: the smaller Hadd which is 
lashing (as given in the Qur’an), and the other, stoning, 
which is the greater Hadd. It is customary that the 
greater penalty supersedes the smaller.

Al-Kulayni said:
If a Muhsin man commits adultery he is to be 
stoned - not lashed'.

^ c — ..On the authority of Imam Ja far al-Sadiq Abu Abd Allah
he said:

If a free man or woman commits adultery, each 
of them is to be lashed a hundred lashes, but 
stoning is to be inflicted on al-Muhsin and 
al-Muhsina. Whoever contracts a marriage but 
does not have intercourse with his wife, and



then commits adultery, shall be lashed and 
banished for one year. Stoning is to be 
inflicted with small stones.^9

The Prophet stoned but did not lash. It is said, 
however, that *Ali both stoned and lashed at al-Kufa; 
this double punishment was denied by Abu Abd Allahwho 
said:

We did not practice this, that is to say, two 
Hadds such as stoning and beating were not 
inflicted on a person for one offence by u s . 30

The authority for the unorthodoxy of both lashing
and stoning is first the sunna of the Prophet, both
practical and verbal, and secondly the speech of 
<Umar b. al-Khattab, as related by Ibn ^Abbas, as 
follows:

<Umar said: ’I am afraid that after a long
time people will say that they can find no 
reference to stoning in God's Book, and so 
they will go astray and neglect an obliga
tion which God revealed. But stoning is
to be inflicted if a man is Muhsin and the• •act is proved, or conception or confession 
takes place; and if an old man and old 
woman commit adultery, then stone them, 
without scruple. The Prophet stoned and we 
stoned. The Muhsin is not to be both lashed 
and stoned.31

The said Hadith is applied by all Madhahibs, even the
Ibadi.%

Kashif al-Ghita ’ stated as follows:<
If a man commits adultery with any of his 
blood relations (who it is religiously 
forbidden for him to marry), or with any of 
those with whom he suckled or with the wife 
of his father, or if he forces a woman to 
commit adultery, the Hadd for him is death.
The same applies if a Dhimmi commits adultery 
with a Muslim woman.32



There is one kind of adultery which is not penal

ized, though provisions are mentioned prohibiting it 
and that is looking on a person with lust; it has, 
however, no Hadd in the ShariCa nor in the Laws that 

preceded it, but it is left to the human being himself 
to discipline himself and keep himself from it.

A verse of the Qur^an says:

Tell the believing men to lower their gaze 
and protect their private parts from sins.
That is purer for them...

And tell the believing women to lower their 
gaze and protect their private parts from 
sins and not to show off their beauty except, 
only that which is apparent and to draw their 
veil over their necks and bosom and not to - -
reveal their beauty except to their husbands...
There is, furthermore, a Hadith of the Prophet

on the subject, which concerns one's deportment on
the highway. The Prophet said,

Lowering one's eyes, desisting from injury 
and returning salutation ... 34

Looking at the forbidden degrees of consanguinity

is like committing adultery, as is mentioned by the 
i — ? 35ancient Ulama . However, no Hadd penalty is to be

inflicted upon an offender because he has not harmed

anyone else. The Laws prohibit a human being from
looking at another with lust. Therefore it is the duty
of both men and women to discipline themselves and to
fear God in this affair. However, self-punishment is
the severest penalty. Also Almighty God said,

Allah knows the traitor of the eyes, and that 
which the bosoms conceal.3®



Therefore a human being must discipline himself and

restrain himself in all matters. A poet said:
Men cannot be restrained from what entices 
them, if they do not restrain themselves.
Homosexuality is considered as equivalent to

adultery and is punished with the same penalty according

to the Shari*a; in certain cases a diminished penalty
is imposed, and this depends on the Ijtihad of the
Fuqaha * or c■Ulama, .

Sodomy is intercourse between man and man. In

the Mosaic Law both are to be killed because they have
committed an abomination and there shall be no blood-

revenge for them.
Leviticus, XX.
13. If a man also lie with mankind, as he 

lieth with a owman, both of them have 
committed an abomination: they shall
surely be put to death; their blook 
shall be upon t h e m . 3 7

In the Shari*a there are many provisions from the
} —Qur an about the people of Lut; Almighty God said:
And LutI (remember) when he said unto his 
folk: Will ye commit abomination such as no
creature ever did before y o u ? 3 8

The text defined it as adultery. God prohibited adulter 

saying:
And unto Lut, ... and we saved him from the 
town (folk who) practised filthy (malicious)

3 9

In our text it is also called a wickedness (khabitha) 

in that an act like this is interdicted intercourse .



For the Hanafis (Abu Hanifa and his two followers, 

Abu Yusuf and Muhammad Al-Shaybanx) a Sodomite is a 

criminal similar to an adulterer; he should be penal
ized by the Hadd of stoning if he is a Muhsin and by 
lashing if he is not a Muhsin, because the offence is of 
the same nature as adultery, i.e. the satisfying of lust 
with the object of lust.

Some Hanafi Fuqaha'*, such as al-Zayla i, are of 
the opinion that if the Imam sees a public interest 

in killing a person who is habituated to sodomy he is 
then entitled to kill him.^

Al-ShafiCi says that the Hadd for adultery shall 
be inflicted on one who commits sodomy. There are 
two opinions in this matter: the first, which is
mashhur and is followed in the Shafi^i Madhhab, is:

What is to be inflicted for adultery shall 
be inflicted for this (sodomy). If the 
offender is not a Muhsin, he shall be lashed 
and banished; but if he is a Muhsin, he shall 
be stoned.

The justification for this is Abu Musa al-Ashcar1 1 s
relation from the Prophet:

If a man has intercourse with a man, they are 
then adulterers...

The second opinion is that both the one who commits the
act and the one upon whom it is committed shall be lcille

This is based on Ibn CAbbas’ relation from the Prophet:
If you find any committing the act of the tribe 
of Lut, then kill both him who commits it and 
him upon whom it is committed.



There are two opinions with regard to the manner of the 
execution: one is that it should be by the sword,
because this is the approved method of execution for 
hadd offences; the other is that it should be by 
stoning, because this is the accepted punishment for 
adultery, with which sodomy is equated.^

Ibn Hanbal is of the opinion that one who commits 
sodomy should be killed whether he is a Muhsin or not.
He maintains further that he should be stoned in order 
that his punishment should be similar to that imposed 
by God on the tribe of Lut.̂

Female homosexual acts are punished by TaCzir, not 
by stoning, but the participants are regarded as being 
damned as adulteresses.^ This is the doctrine of Ibn 
Hanbal, as well as of al-Shafi^i, and it is justified 
by the Hadith of the Prophet, "If a woman has inter
course with a woman, then both of them are adulteresses, 
and Ta*zir shall be inflicted for it."^

The Ja*fari madhhab considers that sodomy and 
lesbianism are among the most serious offences, and 
that the hadd for them should be one of the most severe 
hudud - "There is no more severe penalty than for this
abomination. Burning is permitted only for this; other-

45wise it is completely excluded."
The hadd for the sodomite may be inflicted in a 

number of ways, to be selected by the Ruler; these are: 
beheading, stoning, being thrown from a high place, or 
burning. The person sodomised is also to be killed if



he is mature and distinguished; but if he is young he 

is to receive Ta^zir.
In cases of lesbianism, the committer of the act

and the one upon whom it is committed are to be lashed a
hundred lashes, and no consideration is to be given as
to whether they are Muhsina or not. ̂

Al-KulaynT said, concerning the hadd for lesbianism:
Its hadd is that of adultery. So if two women 
are found under one cover, each shall be lashed 
a hundred lashes.

- £Abu Abd Allah said:

If two women are found under one cover with no 
partition between them, they shall be lashed 
according to the hadd; if this is repeated, 
the hadd of lashing shall again be inflicted 
on them; and if they do it a third time they 
shall be killed.47

A similar offence to sodomy or lesbianism is that 
of a man having intercourse with an animal. The Mosaic 
Law provides that whoever commits this act shall be killed 
together with the animal. If a woman approaches an animal

ith desire, the woman and the animal shall both die.;
they are to be killed, and there shall be no blook revenge
for them.

Leviticus, XX.

15. And if a man lie with a beast, he shall
surely be put to death: and ye shall slay 
the beast.

16. And if a woman approach unto any beast:
they shall surely be put to death; their 
blood shall be upon them.48

In the Shari^a, however, no hadd is to be inflicted
on one who commits such an act, because it is not
considered to be the equivalent of adultery, but only an



offence against proper behaviour and disgusting to human
f •nature. The Ta zir is at the discretion of the authorities

or the owner of the animal. Some are of the opinion that
the animal must be killed or burnt, while others are not.
Some distinguish as to whether it is an animal whose
meat is edible, in which case some hold that it should
be slaughtered and burnt; . others hold that it should not
be burnt. The former opinion is the more orthodox one.
If it is not owned by the culprit he must pay its price

49to its owner before it is killed and burnt. An act 
like this is forbidden by all sources. Al-Shafi^i is 
of the opinion that whoever has intercourse with an 

animal shall have the hadd for adultery inflicted on 
him. These are the general opinions in this regard:

1. The offender shall be killed, because of what
Ibn-*Abbas related that the Prophet said: "Whoever
has intercourse with an animal, kill him and kill 
it with him."^' His death is to be like that 
inflicted for- sodomy, i.e. either with a sword, 
or by stoning.

2. The offence is like adultery. If the offender is
a Muhsin he shall be stoned, but if not, he shall

be lashed and banished, since the hadd which is to
%

be enforced for sodomy is exactly like that for 
adultery.

3* Ta*zir is to be imposed. The hadd is mandatory for
the restraining of the human soul from what it desires,



whereas the human soul does not desire an animal. As to
the animal, some say that it must be killed and its price
paid to its owner; while others say that it need not be
killed. If it is an animal whose meat is edible, then
it must be slaughtered, but if not, it need not be
slaughtered, because the Prophet prohibited the killing
of an animal whose meat was not edible^. Others say

52that the offender must be disciplined only in a minor way. 
In the Ja^fari madhhab, if a man has intercourse with an 

animal, they determined that the hadd should be twenty-five 
lashes, and that he should pay the price of the animal to 
its owner as a fine; the animal should then be killed and 
its meat burnt. If the animal is a riding animal, such as a 
donkey, then something less than the hadd is prescribed, and

53the animal must be taken away to another town and sold there 
How the frudud are executed

In Mosaic Law, the hadd of lashing, is to be executed on 
the convicted person in the following manner:
Stripes

How do they scourge him? They bind his two hands to 
a pillar on either side, and the minister of the synagogue 
lays hold on his garments - if they are torn they are torn, 
if they are utterly rent they are utterly rent - so that 
he bares his chest. A stone is set down behind him on 
which the minister of the synagogue stands with a strap of 
calf-hide in his hand, doubled and re-doubled, and two 
(other) straps that rise and fall (are fastened) thereto.



The handpiece of the strap is one handbreadth long 
and one handbreadth wide; and its end must reach to his 
navel. He gives him one*third of the stripes in front 
(on the chest) and two thirds behind (on that part of 
the shoulder that is bared), and he may not strike him 
when he is standing or when he is sitting, but only when 
he is bending low, (for it is written - The judge shall

\ 54cause him to lie down -). :
The Sharica stipulates that the hadd . , , ._______ _t  be executed m

public, according to the Qur*anic text:
The woman and the man guilty of illegal inter
course - flog each of them a hundred stripes.
Let no pity withhold you in their case, in 
matter prescribed by Allah, if you believe in 
Allah and the Last Day. And let a party of 
the believers witness their punishment.55
The al-Fuqaha disagree as to the number of people

who should be present; Malik said "four persons or more";
others said: "three persons", others said: "seven or more";
al-Shafi i said: "Four, because this is the number of

57witnesses required for conviction."
The person on whom the hadd is inflicted is beaten 

while standing, according to all the Fuqah*^; in Ibn Rushd 
however, it is prescribed that he shall be beaten while 
sitting. He is not to be laid down on the ground, fettered 
or bound.^

His clothes shall be taken off except for what covers
{ *his genitals. This is because Ali inflicted a hadd on a

_%______

man and said to the executioner: "Beat him properly,
giving each member of his body its due of strokes, but



protect his face and his genitals." In another account
*Ali is alleged to have said,

Distribute the beating on his body except for his 
head, his face and his genitals.

It is related ofSmar b. al-Khattab that a slave girl ^• •

who had committed adultery was brought before him, and 
he said:

You two take her away and beat her, but do not 
break her skin; the object is to discourage her, 
not to kill her.59

Malik said: "The beating shall be on the back, and
the adjacent parts of the body."- Al-Shafi*i said: "The

beating is to be on all the members of the body, while 
the face, the head and the private parts are to be 
protected. The Hanafis also protect the head, the face 
and the private parts. Abu Yusuf said: "Beat the head
also", but he abstained from it later.

1 Umar b. al-Khattab said to the beater: "When you
beat, your armpit shall not be seen" - i.e. the beating 
should not be very severe - "and give every member of 
the body its due share".

6 0The removal of the clothes produces more pain.
A woman is to be beaten while seated, and her 

clothes are not taken off except for fur and padding.
Her clothes are to be wrapped around her so that her 
private parts shall not be seen. She shall not be 
beaten on the head of the face.^

Specification of the whip with which the mahdud is to be lashed
It should be neither hard nor soft, but in between,



and should have no knots. The justification for this is
the Hadith of Muhammad b. ^Ajlan who related from Zayd b.

Aslam, that the prophet was brought a man who had incurred 
the hadd. A new hard whip was brought, so he said: "softer

than this"; they brought a soft whip, and he said: "harder
than this"; so they brought a whip which was in between the 

two others, neither so suple as to cause great pain, nor so 
dry as to have no effect, and he said: "This one."

A similar specification is given on the authority of

CUmar b. al-Khattab also, narrated by CAsim, from Abu
c —Uthman.

The hadd is not to be inflicted either in very cold
weather or in very hot weather; this is agreed upon by 

cthe Ulama , since it is not meant to cause damage.

Stoning
In the Mosaic Law the Jjadd of stoning is to be executed 

on the convicted person as follows:

(When the sentence (of stoning) has been passed they 
take him forth to stone him. The place of stoning 
was outside (far away from) the Court. One man 
stands at the door of the Court with a towel in his 
hand, and another mounted on a horse, far away from 
him (but near enough) to see him. If (in the Court) 
one said, "I have somewhat to argue in favour of his 
acquittal", that man waves the towel and the horse 
runs and stops him (that was going forth to be stoned). 
Even if he himself said, "I have somewhat to argue in 
favour of my acquittal", they must bring him back, 
be it four times or five, provided that there is ought 
of substance in his words. If then they found him 
innocent they set him free; otherwise he goes forth 
to be stoned. A herald goes out before him (calling) 
such-a-one, the son of such-a-one, is going forth to 
be stoned for that he committed such or such an offence. 
Such-a-one are witnesses against him. If any man 
knoweth ought in favour of his acquittal let him come 
and plead it?
When he was about ten cubits from the place of stoning 
they used to say to him, "Make thy confession", for 
such is the way of them that have been condemned to



death to make confession., for everyone that makes 
his confession has a share in the world to come.
For so have we found it with A chan.

When he was four cubits from the place of stoning 
they stripped off his clothes, a man is kept 
covered in front and a woman both in front and 
behind.
The place of stoning was twice the height of a man.
One of the witnesses knocked him down on his back; 
if he turned face down the witness turned him on 
his back again. If he straightway died that 
sufficed; but if not, the second (witness) took the 
stone and dropped it on his heart. If he straightway 
died, that sufficed, but if not,, he was stoned by all 
Israel.
All that have been stoned must be hanged. But the 
Sages say: None is hanged save the blasphemer
and the idolator. A man is hanged with his face to 
the people and the woman with her face towards the 
fallows. S.R. Eliezer said. But the Sages say:
A man is hanged but a woman is not hanged.) 63a

In the Shari^a Stoning is also executed while a man is
standing, and no pit is to be dug for him. But in the case
of a woman, a pit is to be dug for her, up to the navel.
There is disagreement as to digging a pit for a woman.
Ibn Nujaym said: "There is no harm in not digging a pit
for her." The reason for this is that, if the hadd is

as a result of a confession (whether it be a man’s or
a woman's), if the guilty party tries to escape once the
stoning has begun, as Ma*iz did, the Prophet allows this,
because it is not permissible to hold on to someone who

6 3is to be stoned as the result of a voluntary confession; 
if,: however, the hadd is the result of evidence,



the person is not allowed to try to escape, but must be
stoned to death. In the Ja*fari Madhhab a woman who is

to be killed by stoning must be buried up to her waist.̂
If the stoning is as a result of the confession of

the adulterer or adulteress, the person to start the
stoning is the Imam but if it is as a result of evidence,

f\ cthe witnesses must begin it.
In view of al-ShafiCi, no person may execute the 

hudud on free men except the Imam, or whoever he author
izes to do so; according to the other madhahib, there 
is no need for the Imam to be present at the execution 
of the hadd nor is he obliged to start the stoning.

This is because there is no proof that the Prophet was 
present on such occasions.^
Executing an Adulterer

In the Mosaic Law, executing an adulterer (caught 

in the act) is lawful.^ 11 If a* man be found lying with 
a woman married to a husband then they shall both of 
them die."

w  #In the Shari a the killing of a non-Muhsin adulterer
^   ♦  %

is unlawful, in the opinion of some *Ulama *, except in 
the case of his being caught in the act.

However, in the opinion of Malik, Abu Hanifa and 
Ibn Hanbal, no qisas is to be inflicted on the killer 
of a non-Muhsin adulterer: their justification for that• + ✓ W

is a judgement passed by ̂  Umar in the case of a man 
who struck his wife's legs with a sword and cut the man



who was with her in two. So Smar permitted the blood
of the murdered person to be shed without retaliation,

6 8and considered that the killing expiated the sin.
Some * UlamaT * justify killing an adulterer caught in 
the act in terms of the provocation caused if the 
woman concerned is the wife, mother or sister of the 

person who catches him; if she is not related there 
is no provocation. The majority of * Ulama *, however,

do not consider any provocation as a justification for 
killing; they justify it as expiation of a muhkar. This
expiation they regard as a duty. This is the prepond-

^ m merant opinion in the three Madhahib, i.e. the Maliki,
*  *“ 6 9the Hanafi and the Hanbali.« •• # •Al-Shafi i, however, considers that the non-Muhsin

« *

adulterer may not be killed, even when caught in the act,
unless he cannot be prevented from committing the crime

70in any other way than by killing him immediately. But
some of his followers believe that he may be killed in 

71any case.
m •Malik, Abu Hanifa and Ibn Hanbal consider that no» 4

qisas or diya is to be imposed on the killer of a Muhsin
4 4 __________ » »

adulterer, because killing him is justified as a result of 
his committing adultery. Since this is a Hadd and the
hudud may not be delayed or remited it is considered a
duty to kill a Muhsin adulterer in order to expiate a sin,

72 ” € * muhkar. The preponderant opinion in the Shafi i Madhhab



is in opposition to this. It is that the killer of a 
Muhsi.n adulterer is to be killed, because he has killed 
for someone else, not for himself. This is countered 
by the argument that the blood of a Muhsin adulterer____« t
is permitted to anybody and not to one person only, 
and that killing him is a duty; this is different 
from the case of a murderer, whose blood is permitted 

only to the avenger who has the option either to kill 
or to pardon.
Infliction of the ffadd on the Sick

A sick person may be stoned, but may not be lashed
until he has recovered. Stoning is intended to be fatal,

7 3so sickness is no reason for delaying it. The justi

fication for this is the hadith concerning Sa^d b. 4Ubada 
reporting to the Prophet that a sick man had committed 

adultery. The Prophet said: "Beat him according to
the hadd." Sa^d said: "0 Messenger of God, the man
is fatally ill; if we beat him one hundred lashes we 
will kill him." The Prophet said: "Take a bunch of 
dates, which is made up of one hundred twigs and beat 
him once with it",^ which they did (i.e. they carried 
out the spirit of the punishment rather than its full 
force.) This representative punishment is adopted by 
all Islamic Madhahib when the guilty party is mortally 

ill. So the hadd can be inflicted without danger of 
death. ̂

No hadd is to be inflicted on a pregnant woman



until she has given birth and has completed the number
of days required for her purification. In the case of
stoning, some Fuqaha * say that this should take place
immediately after her confinement, but others say it
should be delayed until her child needs her no more.
The Hanafis, however, hold that this delay should be 

%

so only if there is nobody else available to look after 
the child. It is related that the Prophet said to 

Al-Ghamidiyya, after she gave birth: "Go back until

your child will need you no more." The woman is left 
in freedom during this time if the adultery is proved 
by confession, but if it is proved by witnesses then 
she must be imprisoned until the time for the lashing 
or stoning is due.̂
Conditions for the infliction of the badd

That an adulterer be sane, of legal age, aware of
the prohibitions, free and uncoerced, living in an
Islamic country, having committed adultery with a
woman he is prohibited from marrying without a marriage
contract or suspicion. These conditions apply to both
men and women and are agreed upon by all the Fuqaha*.
To be lashed if he is not muhsin, and be stoned if he is* « '

77muh§a_n.

A minor or an insane person may not receive a hadd
punishment, according to the Hadith of the Prophet:

Three types of person are exempt from punishment: 
a minor until he reaches maturity, a sleeping 
person until he wakes up, and an insane person 
until he recovers.

This is also agreed on by all FuqahaT *.



A hadd shall not be executed on a woman if she is

coerced into committing adultery, according to the 
Hadith of the Prophet: "My people are not liable in the

7 9case of error, forgetfulness or coercion.
Some Shafi'i Fuqaha say that the hadd has to be

inflicted on a man, because the illegal intercourse
8 0arises out of his own lust and is a voluntary action.

Sexual Intercourse for which no hadd is to be inflicted 
Adultery is sexual intercourse which takes place 

outside the bounds of a proper marriage or a shubha marriage.
Shubha is something that appears to be legitimate but is
not confirmed, so that an offender thinks that the act he

8iis doing is proper and not prohibited. In this case 
no hadd is inflicted, because of the shubha through
which intercourse occurred.

The general principle in the Shari4a is that hudud
are abrogated by doubts. The basis for this principle is 
the saying of the Prophet: "Abrogate the hudud if there

82 c *are doubts." It is related that Umar b. Al-Khattab» •
said: "To make the hudud inoperative by dint of doubts
is preferable to me to inflicting them on doubtful

o «
grounds." None of the Fuqaha ̂  reject the principle
of abrogating the hudud by doubts except the Zahirls
They do not accept the relevant accounts of the Prophet 
and the Companions. Ibn Hazm states: "Some people are
of the opinion that the hudud are abrogated by doubts.
Abu Hanifa and his companions adhere most strongly to



this, then the Malikis, then the Shafi*is. The Zahiris 
however are of the opinion that the hudud may not bet
abrogated by a doubt or executed on a suspicion because

of the Hadith of the Prophet: "Your blood, property,

honour and your skins are sacrosanct to you.^ If the
hadd is established it may not be abrogated, because of
God's saying:

...These are the limits ordained by Allah, 
so do not transgress them. And whoever 
transgresses the limits ordained by Allah 
then such are wrong-doers.^5

For their proof, they rely upon the saying that came
down to us from the Prophet's companions, although it

8 6is not contained in any text or work by the Prophet.

The Fuqaha* * do not agree on what constitutes a 
doubt in the matter of abrogation. For example: A
man who finds a woman in his bed and has sexual inter
course with her, thinking that she is his wife, is not 

liable to the hadd, according to Malik, Al-Shafi^i and
Q r j

Ibn Hanbal. They are of the opinion that the mere 
presence of the woman in the man's bed supports his claim
that he thought her to be his wife, or his slave. Abu

•  8 8Hanifa however, disagrees, because any of the wife's
blood relations or visitors may sleep on the wife's bed.
In the opinion of Abu Hanifa: "One who marries a woman
incestuously is exempt from the hadd, because the hadd

* _•___
of adultery cannot be inflicted on him, as his marriage

«•> 89contract is invalid"; but Abu Yusuf and Muhammad«
contradict Abu Hanifa in this matter and hold to the



opinion of MsuLik, Al-Shafi*i and Ibn Hanbal, which states
that the hadd cannot be avoided because of the invalid-
ity of the contract, as long as the offender is aware

90of the illegality of his marriage.
Any marriage which is considered by all the Fuqaha

to be void, such as that with a fifth wife, or with
a married woman, or one who is in her period of ^Iada
(the legally prescribed period of waiting during which
a woman may not marry after being widowed or divorced)
or one who has been divorced three times, does not,
in Abu Hanifa's view, incur the hadd, even if the offender
is aware that it is prohibited; this is because (in the
opinion of Abu Hanifa) the contract constitutes a doubt

%

91sufficient to abrogate the hadd.
Malik, Shafi^i and Ibn Hanbal are not of the opinion

that the hadd is abrogated in such cases, because they
9 2do not consider the contract to constitute a doubt.

Abu Hanifa is further of the opinion that anyone who 
«

hires a woman and commits adultery with her should not
incur the hadd because of the doubt constituted by the
Contract. Abu Yusuf and Muhammad, however, disagree
with him in this case, holding, with Malik, al-Shafi i 

93and Ibn Hanbal , the opinion that the hadd may not be 
abrogated because of the doubt inherent in the contract, 
because it is a contract that does not make intercourse 
with the woman permissible. The justification of Abu 
Hanifa is that this contract is a contract of benefit, 
and that the adulterer attains a benefit through adultery, 
so that the contract constitutes a doubt.^



Proof of Adultery
Adultery is proved by confession, by evidence of 

witnesses and by the appearance of pregnancy in 
unmarried women.

Confession has to be made four times, according 
to Abu Hanifa and Ibn Hanbal and his followers. Malik 
and al-Shafici say: "The confession by the adulterer
once only is sufficient for the inflicting of the hadd.

Abu Hanifa and his companions add that the confes- 
sion shall be made on different occasions in accordance 
with what the Prophet did with Ma *iz - four times at 
separate sessions. Malik and al-Shafi^i base themselves
on what the Prophet did as regards the confession of

< “ 9 5Al- Asif which was made once only.
Evidence

Adultery is proved by the evidence of four reliable
witnesses: "Those who are chaste women and produce not

96four witnesses, flog them with eighty stripes." The
conditions of the evidence are: that it must be given
orally, not in writing; that the witnesses should have
witnessed the act in detail and that the place and time
of the occurrence of intercourse must be specified.
The Shari a takes more trouble to establish this hadd  •____

97than any other hudud. The evidence has to be given 
_*_______

by four free and equitable Muslims on one single occas- 
sion, and they must say that they witnessed intercourse, 
(wat*) but should not say that they witnessed adultery 
(zina).



The appearance of pregnancy in unmarried women

If the intercourse took place through coercion,
no hadd is to be inflicted, according to all the Fuqaha7 ,
provided that the woman proves the fact of coercion. No
hadd is inflicted on an insane female. Some Fuqaha*
consider that an insane man and a simpleton should incur
the same hadd as a sane person - but only as the insti- %
gators of the deed. If the adulterer is in a war zone,
and the woman a camp-follower, no hadd is to be inflicted
on him. Again, if he is a minor or insane no hadd shall
be inflicted on him. No hadd is to be inflicted for
adultery after the elapse of a long time.^

In the Ja^fari madhhab, if a man rapes a woman he
is to be killed whether he is Muhsin or not. He should* •
be struck one blow with a sword whatever its result be
on his body. If the woman agreed to intercourse she
is also to be struck in the same way. The striking is
done on the front or the back of the neck. If he or
she does not die he or she is to be imprisoned until

99he or she dies.
The fcadd for slaves

... And when they have been taken in wedlock 
and if they commit illegal sexual intercourse, 
their punishment is half that, for free women.100

Thus, if female slaves are Muhsina by reason of being• •
concubines, or married to other salves, and they commit 
adultery, they shall receive half-of the punishment which 
the Muhsinat receive. This is fifty lashes. Some



Fuqaha said: "No hadd is to be inflicted on a slave
girl, but she is to receive a Taczir. The justification
for this is that the Prophet, when asked about a slave 
girl who committed adultery when not muhsina.said: "If
she commits adultery, lash her, and if she commits 
adultery again, sell her, even at a low price."101 As 
for a male slave, the unanious consent of the fuqaha*,
that his hadd is half of that inflicted on a free person, 
is analogous with the hadd of a slave girl.

The male slave is not muhsin because he himself is
not capable of entering into a proper marriage, which 
makes him liable to adultery.

The hadd of a slave in the Zahiri madhhab. is one hundre
lashes.102
Inflicting the fcadd on a slave

Some Fuqaha say that the owner of a slave can
inflict the hadd on him. Ibn *Umar cut off the hand of

—a slave of his who stole, A isha, Hafsa. and Fatima bint• •

Muhammad lashed female slaves of theirs who committed 
%

adultery. Ibn ^Umar said: "If the female slave has a
husband, her case shall be referred to the Ruler, but
if she has no husband, her Master shall lash her."

103Nobody contradicted him in this. Some say the owner
of a slave has no right to inflict the hadd on his own
slave, because the inflicting of the hadd is in the hands
of the Ruler, and no hadd is to be administered except
on the basis of a confession or evidence from four 
equitable witnesses at one sitting.10 -̂



II. Qadhf (Defamation)

In the SharT^a Qadhf, Defamation, is accusing a 
muhsin married woman of adultery which is one of the
abominable crimes in the unanimous agreement of all
/ ’ 1Ulama . Almighty God said:

LoI as for those who traduce virtuous, 
believing women (who are) careless, cursed 
are they in the world and the Hereafter.
Theirs will be an awful doom.^
The Prophet Muhammad said:

Avoid seven abominations: polytheism,
witchcraft, killing a human being, taking 
usury, usurping the property of an orphan, 
retreating when the army is marching and 
defamation of female believers.3

If defamation is proved against a person who

satisfies five conditions, the hadd of eighty lashes
shall be inflicted on him. This is agreed by all the
^Ulama^. A woman is treated like a man in this matter.
The conditions are that he has to be sane, free, mature
(of legal age), a Muslim and plain in uttering the
expression used in defamation. The defamed person
shall be mature, sane, a Muslim, free and virtuous/
Although defamation can be proved by the evidence of
two equitable witnesses, or by the confession of the
defamer himself that he has defamed the complainant
and incurred the hadd-̂"according to the saying of God",
it is to be proved by the evidence of four equitable
witnesses.6

And those who accuse honourable women but bring 
not four witnesses, scourge them (with) eighty 
stripes and never (afterward) accept their 
testimony - they indeed are evildoers/



If the defamer is an owned slave, the hadd inflicted 
on him shall be forty lashes, which is half of the hadd 
inflicted on a free person. This is generally agreed 
by all the Ulama^.

Ibn Hanbal and al-Shafi^i stipulate that the defamer 
should be of full age (i.e. mature). Malik alone does

g

not stipulate that the defamer should be a free person.
The hadd is administered by means of beating the 

defamer with his clothes on, but if he is wearing 
clothes of fur, they shall be removed so that he feels 
the beating.

According to al-Shafi i and Abu Hanifa, no hadd
* •

is to be inflicted on one who defames his child or his
grandchild, but according to Malik, it is, because of
the general application of the verse. For Ibn Hanbal,
punishment for the defamation of a minor is obligatory
and the one who defames his child has to bear the hadd♦

9unless his child pardons him.
If one addresses a person as: "You blind one!"

or "You one-eyed one I" or "You infidel!" he does not
incur the hadd,1  ̂but he is to be rebuked for using

C — *5insulting language. This is agreed by all Ulama .
If someone defames another by implication, e.g. if

he says to him: "I am not an adulterer, and my mother
is not an adulteress", this is considered to merit the
hadd.%

Also, if someone falsely attributes illegitimacy 
to another he incurs the hadd, in the view of Ibn Hanbal.11



III. Ridda (Apostasy)
The crime of apostasy does not exist in Mosaic 

law: there was no worship other than their own except
image-worship. Moses, however, does warn the Israelites 

against following false prophets or one who worships 
another god. The penalty for such a defection was death 
by stoning."*'

- VThe Shari a considers apostasy as a crime which
affects Public order and is, therefore, to be punished
by execution. An apostate is a Muslim who changes his

2religion, so apostasy is limited to Muslims. It is
said in the QuP an:

... And whosoever of you turn back from his
religion and dies as an unbeliever then his
deeds will be lost in this life and in the 
Hereafter, and they will be companions of the 
Fire. They will abide therein.3
The death penalty is prescribed, because of the 

saying of the Prophet: "Anyone who changes his religion,
kill him."^ There is disagreement on this. Some think 
that he should simply be made to repent. Others say 
he must be made to repent, and if he returns to Islam, 
he may live, otherwise he is to be killed. The basis
for this is the saying of ^Ali^ and ^Umar b. al-Khattab^
and all of the ^Ulama ’ agree with them.

The execution of an apostate is to be carried out 
by the authorities, so if an individual kills him 
without permission from them, he has infringed their 
rights, and he is to be punished for this, but not for



/  - ?  -  7the act of killing. The Ulama of all four Madhahib
hold to this opinion, except for some Malikis,^ who
consider that the apostate is not protected, but that
ta*zir shall be inflicted on his killer, and the diya
shall be paid to the Treasury.

The death penalty is also prescribed for apostasy
in a woman, unless she repents.

All the Fuqaha agree with this except Abu Hanifa, _ _ *
who said: "She must not be killed, but is to be likened
to her original state as an infidel." Ibn Hazm said:

%

"The apostate shall either return to Islam, or shall be 
killed."9

In the view of Malik and al-Shafi**! the property
of an apostate is to be confiscated. The preponderant
Hanbali view is that all the property of an apostate 
»

is liable to confiscation, but some Hanbali, and Abu 
Hanifa, consider that only the property that he has 
acquired after apostasising is to be confiscated ancf 

that what he had acquired before belongs to his Muslim 
heirs. Ibn Hanbal also considers property acquired 
after apostasising shall not be confiscated, if the 
apostate has any heirs of the religion to which he has 
converted.̂



IV. Al-Haraba (irreligious Militancy)

In the Qur^an Almighty God said:
The only reward of those who wage war against 
Allah and His Apostle and do mischief through 
the land is execution, or crucifixion, or the 
cutting off of hands and feet from opposite 
sides, or exile from the land. That is their
disgrace in the world and great torment is
theirs in the Hereafter.^

This verse was revealed concerning a group of Bedouins
who came to the Prophet and declared that they would
become Muslims. The climate of Al-Madina, however,
did not suit them, so the Prophet sent them to a place
outside, to reside with the shepherds of the Charity
Camels. When they recovered their health, they killed
the shepherd and drove the Charity Camels to their own
home. When this news reached the Prophet he sent for
them, and when they came, the Prophet ordered that
their hands and feet be amputated (min-khilaf') (i.e. the
right foot and the left hand). He then put out their

3eyes and left them until they died.
This is the punishment of the muharib (the irreligious 

militant or aggressor) applied by Malik, al-Awza(i , 
al-Laythi b. SaCd, al-ShafiCi and Ibn Hanbal. Malik 
said: A person who waylays a man, making him enter a
house by deceit, then killing him and taking what he 
has, is a muharib, and his blood shall be dealt with by 
the Ruler, not by a (personal) avenger of blood, and it 
shall make no difference if the latter remits his rights



to blood-vengeance. Abu Hanifa and his followers
\

said that haraba is only considered so if committed in
the desert; it is not considered so if committed in
towns, because the victim can get help there.^

Ibn^Abbas said: "This verse was revealed about
Muslim highway robbers." This is agreed by Malik,
al-Shafi^i, Abu Thawr, and Abu Hanifa and his followers.

♦

Ibn * Umar is quoted as having said:
This verse was revealed in respect of Apostates, 
and the occasion for its revelation is the 
episode of those who killed the shepherd and 
took the charity camels after they had converted."

From Abu Dawud : "Haraba is one of the hudud crimes, and  %_____
its penalty is a prescribed hadd. The penalty of a
hadd is obligatory, so it is not remitted by virtue of 
%

negligence in executing it or of pardon for it."

A Muharib is a person who commits the crime of 
haraba which is highway robbery, mostly outside towns;
some call it "Great Robbery". He must satisfy three 

conditions:
1. That he shall have committed the act in the 

desert - i.e. outside of a town; therefore 
if he commits theft inside a village or a town
he is not considered a muharib but a mukhtalis,»  y
who is not a highway robber. This is the opinion
of Abu Hanifa, al-Thawri and Ishaq, and Ibn Hanbal » % ** C ^ w /agreed with this. Al-Awza i, al-Laythi, al-Shafi i, 
Abu Yusuf and Abu Thawr said that one who committed 
this act in villages and towns was also a muharib,



because of the general application of the verse;
such a one was more harmful and frightening 

7inside a town.
_  f «•2. That he shall have been carrying arms. Al-Shafi i

and Abu Thawr, however, consider such a person a
muharib even if he does not carry arms, because
he may attack travellers with a stick or a stone.

mm **Abu Hanifa says that he is not a muharib unlessi *_____
he carries arms.

3. That he shall have come openly and taken property
by force. If he takes property while disguised, 
he is considered a thief (s*ariq) . If he steals 

and runs away (without using force . ), he is 
considered a robber (muntahib), and he shall not

g

incur the penalty of amputation.
The Penalty

Both the right of God and the rights of human beings
are to be claimed from the muharib. It is unanimously
agreed that the right of God is death, crucifixion, the

amputation of the hand and the foot (min-khilaf) and
banishment. These penalties are prescribed according
to the seriousness of the crime committed by the muharib.>_____

Malik said that he must be killed and that the Imam
has no discretion in substituting amputation or banishment.

Abu Hanifa, al-Shafi^i, Ibn Hanbal and a group of * »/ * 7^Ulama said that the penalty to be imposed should depend
on the actual acts of the muharib. A killer is to be



killed; one who takes property is to suffer amputation. 

Banishment is permitted only for one who has neither 

killed nor taken property, but has merely frightened 
a caravan. Others consider that the Imam has absolute 
discretion, whether the muharib has killed or not, and 
whether he has taken property or not. The reason for 
this disagreement is the word aw, ’or1, in the verse, 
and dispute as to whether it was intended to permit 
choice or a (fixed) gradation, depending on the serious- 
ness of the crime. Malik treated some muharibs on the 

basis of gradation and others on the basis of the 
provision for choice.

As regards a banished person, in the Sh*i*i madhhab 
a written communication is to be sent to the people of 

the town to which he is banished, instructing them not 
to eat with him, sit with him or deal with him for one

9year.
In the view of Al-Shafi*i, if anyone threatens 

people with arms and causes terror on the highway, either 
in a town or in the desert, it is the Imam’s obligation
to seek him out, because if he is left free, his
influence increases, and the ill effects of this spread; 
if he is arrested before he takes property and before 
he kills, he is to be reproved or imprisoned, according
as the Ruler sees fit. His justification for this is
a statement by Ibn ^Abbas, who said regarding highway 
robbers: ”If they kill and take property, they shall be



killed by crucifixion; and if they take property but 
do not kill, their hands and feet shall be amputated 
min-khilaf, and they shall be banished to another town. 

It is also said that they shall be imprisoned until 
they repent or until they die. If they kill but do not 
take any property, their execution shall be mandatory, 
and the blood-avenger shall not be allowed to pardon 
them.

As to the matter of killing and crucifixion, some
— t ” — ■>Shafi ite Fuqaha said that one who kills and takes

property shall be crucified alive. Al-Shafici said:
"He shall be crucified for three days before execution."

Others said: "He shall be executed and then crucified
for three days, if the weather is moderate; otherwise
he shall be bathed, shrouded and prayed over before the
three days are complete.

Crucifixion here means that he shall be bound to
a piece of wood until the pus and fat run out of his

11body, and no food or drink shall be .given to him.
The hadd is established against a muharib by his

confession or by the evidence of witnesses. Malik
accepts the evidence of robbed persons against those
who have robbed them. Al-Shafi*i accepts the evidence
of the victims’ companions provided that they have not
taken property.^

If a woman is proved to be a muhariba, she is to
♦______

be treated in the same way as a man. This is the



< ¥' “■statement of Al-Shafi i, and the Hanbalis agree with it
Abu Hanifa, however, said: "No hadd shall be inflicted

♦ _%________

on her, because she is to be considered like a child or 
an insane person."

The penalty for a muharib is remitted if he repent 
before he is arrested. Almighty God said: "Except

those who repent before you take hold of them."^ All 
^Ulama7 accept this. But if he repents only after he 
is arrested, the obligatory hadd shall be inflicted on



V. Sariqa (Theft)

The penalty for theft is contained in 
various texts of the Mosaic Law, and its penalty is 
Herem (interdiction), and amputation.

In the Qur* an God said:^

The thief, male or female, cut off his or her 
hand as a recompense for that which they 
committed, a punishment by way of example from 
Allah...2

The Shari a defines Theft as follows:
Theft is the taking of the property of someone
else secretly from a Hirz (secure place), without
its being entrusted to him, when he takes it from
the said H i r z . 3  %

The stolen thing must be property. So, if a free human
being is stolen, he is not considered to be property
because he cannot be bought or sold. But if he is a

slave, he is considered as property which can be bought
and sold. This is the opinion of the Hanbalis. In the
view of the Malikis, a free young person is similar to
a slave, so he is property.4

Amputation of the right hand for the first offence
C - 5is the penalty for Theft, unanimously agreed by all Ulama . 

There is disagreement only about the hirz from which the 
stolen object is taken. All savants agree that for the 
penalty of amputation to apply, the stolen property 
must have been taken from a hirz. This is the basis on 
which judgement is given. A hirz is a place where 

property is kept, such that it is very difficult to
remove it. For example, there is a locked padlock on
a place which contains property; if a thief breaks such



a lock and takes the money he is considered as having

taken it from a hirz, and he incurs the penalty of
amputation.^ This is the view of Malik, Abu Hanifa,

%

al-ShafiCi, al-Thawri and their followers. For the
Hanbalis, stealing from a house, whether it is open or 
%

closed, entails the inflicting of the hadd of amputation,
since it is considered as a hirz. The Hanbalis also*  *
consider that property which is kept in a shop is 'secure*
in this way, if the owner of the shop is present.

Other schools define hirz further. Malik said:
%

"A hirz is anything in which it is customary to keep
the stolen thing", for example, a stable is a hirz for
animals. Furthermore a human being is a hirz for anything___
he is wearing or has on his person. Similarly, if a 

sleeping person rests his head on something, for example, 
if he rolls up his cloak for a pillow, he constitutes 
a hirz for it.̂i____

A closed door in a house makes it a hirz for%
property, in the opinion of all fuqaha . They differ,
however, in their further definitions of what constitutes
a hirz. For example, Malik considers a jointly-used 

♦

residence as a hirz for what it contains. They have 
different opinions as to the person who robs graves by 
digging them up and taking what they contain; Malik, 
al-Shafi^ i and Ibn Hanbal consider a grave to be a hirz,ft •___
while Abu Hanifa does not.ft

According to Malik, one who steals jewellery or 
anything else which an infant (sabi or tifl) is wearing, 
shall not suffer amputation, if the infant has no-one



looking after him. One who steals from a mosque or 

one who steals from the Ka^ba shall not be regarded as
a thief on whom amputation is to be inflicted, according

< - 7  — 7to all the Ulama except Malik.

According to the Hanafis, one who steals something
in a house but does not take it out of that house shall
not receive the hadd of amputation. But once he takes
the stolen thing out of the house and puts it on an

animal, he becomes liable to this. One who steals from
a Mosque during the day shall not suffer amputation, but
if he steals at night he shall. In Abu Hanifa’s view,
one who steals a robe from beneath a man in a public

bath incurs amputation; his followers, however, do not
agree to amputation but that the fatwa should follow.
In the opinion of Zufar and others of Abu Hanifa’s

\

followers, one who takes property that is wrapped up
and held in someone’s hand, or one who steals from a
caravan or from the back of an animal shall not suffer

amputation, but in the opinion of Abu Yusuf (Hanafi) he
«

8shall suffer amputation, if the niscfb is satisfied. InI
some Madhhabs, the definition of a hirz varies according — — - %

to the type of property kept in it.
Abu Hanifa considers all types of hirz as being on % »

the same footing, regardless of the type of property.
- <_For al-Shafi i, on the other hand, what is to be 

considered as a hirz differs according to what is kept 
there, so that for things of little value such as wood 

and coal a lightly secured place may be so considered, 
while for things of great value, such as silver and gold, 
the place must be heavily secured.



According to all the ^Ulama* except the Malikis, if

a thief enters a closed house or shop and steals, but
cannot take the things out, and is arrested while he is
inside, no amputation shall be inflicted. But if he
takes the things out, then amputation shall be inflicted.
In the opinion of the Malikis, however, amputation applies
even in the former case, because he is about to leave the
hirz, having violated it and entered it. ̂
*____

If two persons collaborate in a theft, and one of
them enters the house and collects the things that he

wishes to steal and to hand over to his accomplice who
is waiting outside, and both are arrested before the
property has left the hirz, no amputation is to be
inflicted on them.

In the opinion of Abu Yusuf, if the accomplice who
is outside puts his hand through the window or the door
in order to take the stolen articles from the one who is
inside, amputation is to be inflicted on both of them,

11since both of them have violated the hirz. However,
*

if the person who is inside puts his hand out and hands 
over the stolen articles to his partner who is outside,
amputation shall be inflicted only on the person who is
• 12 i n s i d e .

In the opinion of Al-Shafi^i, if two persons dig up
a hirz and steal property to the value of twice the Nisab
amputation is to be inflicted on both of them. If,
however, one of them takes Nisabayn,while the other takes

*

nothing, amputation shall be inflicted on the one who 
has taken the property and not on the other. If they



share in the theft of property amounting to one Nisab,I___
amputation shall be inflicted on neither of them, except 
in the view of one ShnfiCi faqih, who said that it should

IT"be inflicted on both of them.
That which is stolen must be property (mal); and

what is permitted to all such as game, wood or grass,

is not regarded as mal. Even in these cases, however,
there is disagreement. Al-ShafiCi considers these as
property if someone takes them from someone else. For

example, if someone catches a bird and someone else
takes it from him, .the latter is considered a thief and
incurs the hadd, if its value amounts to the Nisab, because * 7 ;
this is then a mal prohibited to the person who takes it.
In the opinion of Abu Hanifa, however, he does not incurI
amputation, because it was originally permitted to every
body. Abu Hanifa said that a person who stole a Qur*an 
should not suffer amputation, but Malik considered that 
he should. Al-Shafi^T also said that anyone who stole 
a mosque lantern or a curtain from the KaC ba should
suffer amputation, but Abu Hanifa said that he should not.

*

According to Al-ShafiCi, if a young slave or someone who 
does not understand the language steals, he shall suffer

mm *1 A
amputation, but according to the Hanafis he shall not.*

Apparently the basis upon which some jurisprudents 
do not impose this punishment for the theft of certain 
articles is that they have not been sold, or that every
body is entitled to them, such as birds (i.e. game) because 
they are permitted to everybody in principle. So, if 
anyone takes a bird which someone else has caught, in



the opinion of the Hanafis he shall not.suffer amputation
because the hunter did not pay for it a price which is
equivalent to the Nisab.

\

Theft between spouses entails no amputation,, accord
ing- to Malik, if they are living in one house, but if
they are separated it does. According to the Hanafis

%

no amputation is entailed in either case, and according 
to Al-ShafiC i,too, no amputation is entailed.

According to the Shafi^is, no amputation shall be 
inflicted on a wife who steals the property of her husband, 
because she has a right to his property, and he must pay 
her living expenses. But a husband who steals from his 
wife shall suffer amputation, because he has no right to 
her property. Furthermore, if a slave steals from his 
master or his mistress, he shall not suffer amputation 
because he is entitled to his living expenses and also 
because he is part of their property. If, however, a 
master or a mistress steal the property of their slaves, 
the hadd shall be inflicted on them for this. According 
to Malik, one who steals from his father incurs no ampu
tation; this is the view also of the Shafi^is and the 
Hanbalis."^ With regard to full blood relatives, such 
as brothers and sisters, Al-ShafiCi said that amputation
applies, as did Malik; but for the Hanafis amputation

\

does not apply, because they are of the prohibited rela
tionship by blood, and not through a foster mother. 
According to the Hanbalis, this relationship prevents 
their evidence as witnesses being accepted, but does not

17preclude amputation.



If a guest steals the property of his host from a
hirz. the hadd shall be inflicted on him if the hirz is
the place in which he actually was. Some say that the
hadd is to be inflicted on him if the host admits that
it was his guest who stole from him, but if he does not
admit this, no hadd shall be inflicted on him. In Ibn
Hanbal's view, no amputation shall be inflicted on him 
%

because his host has given him a free hand over his
property and his house, and so he is to be considered 

18as his son.
As regards money for business speculation, if it

has been entrusted to the speculator (mudarib) and a
%_____

stranger steals it, the hadd shall be inflicted on the
speculator, according to all *Ulama* And if the broker
steals or takes unlawful possession of money owned by
someone else, and a thief steals it, in Malik's opinion,
the speculator is liable to the hadd, because the money
was secured. The Hanafis consider, however, that he is
to be treated like' a ghasib that is to say that he shall
not suffer amputation. In the view of the Hanbalis also*
no amputation is to be inflicted on him, because he has
not stolen the money from its owner or from someone
who stands in the place of the owner; this money is

19regarded as ‘lost property'.
There shall be no amputation in the case of an

embezzler because of the saying of the Prophet: "No
amputation shall be inflicted on an abuser of the office

20or trustee or on an embezzler." Another Badith states:



nNo amputation is to be inflicted on a Muntahib, but
anyone who commits a nahbah mashhurah shall not be

21considered as one of us." This is because the
muntahib or the mughtasib/ghasib takes the money in such    * »
a way that it can be recovered from them by appealing for
help to the people or through the Government; there is,

22therefore, no need for inflicting amputation in order 

to restrain them; also their theft is not in the hirz 
category. This principle was, however, disregarded by 
Iyas b. Mu awiya, who inflicted amputation for ightisab.

v

^Ariya/cAwari (loans)
Anyone who borrows something but afterwards denies 

the fact, shall receive the hadd. The precedent for this 

is the well-known story of the Makhzumi woman who used 
to borrow jewelry, and the Prophet ordered that the

23hadd be inflicted on her, which Ibn Hanbal agreed with.i *
The Story is as follows: A Makhzumi woman used to borrow
articles and then deny having done so; the Prophet
ordered that her hand be amputated according to the

ordinances of the hadd. Usama went to her family and
they talked to him, then Usama talked to the Prophet,
who said to him: "Usama, I do not think you are talking

about one of God’s Hudud." Then the Prophet stood up
and delivered this speech:

Those who lived before you were destroyed, because 
if a noble man among them stole something they 
used to let him go, but if a weak person among 
them stole something, they used to punish him with 
amputation.^4 j swear by Him in whose hands my 
soul is, if it should be Fatima Bint Muhammad, I 
shall punish her with a m p u t a t i o n .^5



There is disagreement over accepting this IJadith, for it
seems that there is something omitted from it, which is

that she had stolen when she denied the borrowing, which
is proved by the saying of the Prophet:

Those who had lived before you were corrupt, 
because if one of their noblemen stole, they 
used to free him, unpunished.
This Hadith was told to al-Layth b. Sa^d by al-Zuhri

and supported by him, for he said:
The Makhzumi woman stole and denied the theft: 
the reason for the amputation is the theft and 
not the denial, because a borrowed article is 
not considered to be ’secure’: it was not
taken without the permission of its owner, or 
from a hirz, but was borrowed from the person 
of its owner and therefore no amputation is to 
be inflicted for it, according to the majority 
of the Fuqaha^.26

A borrowed article serves the interests of the 
borrower; borrowing is a common human condition, and 
it is meritorious to lend something when someone is in 
need.
Al-Nisab

If we look at the text:

As for the thief, both male and female, 
cut off their hands. It is the reward of 
their own deeds, an exemplary punishment 
from Allah is Mighty, W i s e . ^ 7

revealed concerning the hadd for theft, we see that it
is a general one and does not determine for the theft a
Nisab which requires the inflicting of the hadd. Some » *____
rejected this opinion, for example, the Zahiriyya and

%

a group of the Khawarij. The IbacLTyya, too, do not apply
t

the Nisab, which is adopted by the five principal 
♦

~  2 8Madhahib. . Their justification is the above-

mentioned text, and the Hadith of the Prophet which states



"God curse the thief who steals a helmet; his hand
is to be amputated. So if anyone steals a rope, his

29 /hand is to be amputated." (The helmet here is an iron 

helmet, and the rope is a ship’s rope.) This implies a 
gradual development in theft, starting with something 
small and proceeding to something big, for which the 
hand shall be amputated. It is implied that amputation 

was practised during the Jahiliyya , as well, without a 
Nisab, but they used to distinguish a noble person from 
others. A noble person was protected, while a commoner 
suffered amputation.

It is narrated on the authority of Ibn *Umar that 
the Prophet imposed amputation for the theft of a shield 
(mijann) whose value was three dirhams of silver. The 
force of this hadith is emphasised by the action of the 
Caliph cUthman, when he caused someone to be punished 
by amputation for the theft of an "Utruja" estimated to 
cost three dirhams; Malik said: "This is the best thing

I ever heard about this affair." Al-Shafi^i cites the 
precedent, from cAisha, that the Prophet imposed ampu
tation for something whose value was a quarter of a Dinar 
of gold. Therefore. Malik evaluates the stolen article 

in Dirhams and Al-Shafi^i in Dinars.
Ibn Hanbal together with Ishaq and Ibn Rahawayh4 ft

are of the opinion that anything the value of which is

equal to quarter of a Dinar or three Dirhams shall entail
amputation, in accordance with the hadith of Ibn *Umar
and cAisha; and all the fuqaha^ agree that amputation

30shall not be inflicted for something of lesser value.



As to the Fuqaha of Iraq, Abu Hanifa and his followers,   \

and Sufyan al-Thawri, they inflict amputation for any 
stolen thing the value of which is ten dirhams; this for 
them is nis"ab for inflicting the hadd of Theft, provided 
that the dirhams are genuine and not counterfeit, and 
they maintain that the value of the mijann in question was 
ten, not three, dirhams. For them this is a precautionary 

measure, that is, agreement on, and application of, the 
maximum Nisab, because the hudud are made void if there is__•__ I____
a doubt. There was disagreement, however, about the nisab;%

Ibn Abi Layla and Ibn Shibrama said: nA hand shall not
be amputated for what is of less value than five dirhams",

31and others set the minimum at two dirhams.
In the JaCfari madhhab, amputation is to be inflicted

for a stolen thing the value of which is a quarter of a
32 — —dinar of pure gold. Among the Khawarij, the Ibadiyya

first take into account the question of hirz; if the
secured article’s value is at least four dirhams, amputation

3 3is to be inflicted.
— iThe Fuqaha of Iraq also base their views on the

value of the mijann, Some of them said that its value
cwas ten dirhams; others agreed with Ibn Umar that the 

Nisab was three dirhams - this was because the preponderant
9

opinion was that the value of the dinar at the time was 
twelve dirhams, and that therefore a quarter of it was three 
dirhams.^
The hadd for Amputation 

♦

Anyone who steals something of the value of the Nisab, 
being mature, sane and able to distinguish right from wrong,



 ̂J .

from a hirz which he knows not to belong to him* shall
35suffer amputation. The sustaining principle is to be 

found in the Qur^an.^

This is agreed to unanimously by all fuqaha* a.
Amputation is to be inflicted if:
1. The property stolen is taken secretly or by means 

of disguise.
2. The value of the property amounts to the nisab.

%

(Some fuqaha do not take the nisab into consider
ation . )

3. The stolen property must be able to be offered for sale -
i.e. of a certain value.

4. The property is stolen from a hirz. (Some Fuqaha ’
are of the opinion that the hirz is the most 
important thing.)

5. The thief brings the stolen article out of the hirz,
i.e. it has to be in his hand when he is caught.

The hadd of amputation is to be established either by 
confession or by evidence.
Confession:

The thief must admit that he himself has committed
the theft. The number of times that confession must be
made is not determined. Some Hanafis say that amputation
is to be inflicted if he confesses once; others say that
amputation shall not be inflicted until he has confessed

37twice, at two different sessions; they assert that
this rule derives from ^Ali. It is narrated that a man

c — ccame to Ali and confessed to a theft, but Ali postponed
his case to another session. (Another version is that he



kept silent and did not reply.) The man returned and 

confessed again, whereupon *Ali said to him: "You have
given evidence against yourself twice." Then he issued his 
order and the man suffered amputation. He said: "You have

o O
confessed your guilt twice."

The Hanbalis adopted the rule of requiring confession 
three or four times; their justification is the following 
hadith: Abu Dawud related, on the authority of Abu
Umayya Al-Makhzumi, that the Prophet summoned a thief 
who had confessed, and said to him: "I do not think you
stole." The man said, "Yes". The Prophet repeated his 
statement twice and thrice and then ordered that he should 
suffer amputation. If amputation was to be imposed after 
the first confession, he would not have delayed it.

In the thief’s confession, he must state how the
39theft occurred and whether it took place from a hirz or not.

Such repeated confession is generally considered obligatory
in the case of a hadd such as this, which causes physical
damage, just as it is in the case of the hadd for adultery.
Ata * and al-Thawri, Abu Hanifa, Al-Shafici and the Hanafi % « %

Muhammad b. al-Hassan require only one confession, 
regarding this as adequate proof of the truth, and considering 
repetition of the confession as unnecessary. Ibn Abi“ Layla“, 

Abu Yusuf, Ibn Shibrima, Zufar, the Hanbalis and the 
Malikis, however, think that the confession should be made 
two or more times.

Evidence must be given by two equitable witnesses,
i

who must agree with each other, and not differ as to the 
place, the time and the person. The name of the person who



has been robbed must be stated, and whether or not the 
property was in a hirz.̂

If the two witnesses give different versions of the 
place, the time or the stolen article, for example, if 
one of them gives evidence that the person stole on a 
Thursday, while the other says that he stole on a Friday, 
or if one of them says that the stolen thing was an ox, 
while the other says that it was a cow, the accused 
shall not suffer amputation for the theft, because of the 
different statements of the witnesses. This was agreed 
by Al-ShafiCi, Abu Thawr and the Hanafis.t

Some ^Ulama 0 say that the decisive evidence shall 
be about the act only, even if the witnesses are in 
disagreement as to the place, the time, the stolen thing, 
or the party from whom it was stolen; the evidence will 
then be accepted. Their justification for this is that no 
text, Sunna or Ijma^ is quoted on the necessity for agreement 
on these other points. What is decisive is the statement of 
the witnesses that so-and-so has stolen. The Qur^an did 
not specify that the thief, for example, should have stolen 
a cow or a quantity of gold; it merely required that he 
should have stolen: ”And for the thief, both male and
female, cut off their hands...” Thus a statement of the 
time, the place and the nature of the stolen thing is 
something extra, which is irrelevant. The important 
point for them is that the number of witnesses should be 
four.^



The method of amputation
^The male thief and the female thief, cut off the 

hands of the two of them." Fuqaha> are agreed that the 
phrase "the hands of the two of them" include the feet 
as well. The limb which is first to be amputated, once 
the conditions of the hadd are met, is the right hand.
Most fuqaha^ agree that the right hand shall be amputated 
from the wrist, and that this is the general practice;^ 
others, however, say that the fingers only are to be 
amputated.̂

The practice followed by the ShTcites is that the 
four fingers of the right hand are to be amputated (the 
thumb is to be excluded). If the thief commits theft a 
second time, his left foot shall be amputated from the 
middle of the foot; and if he does so a third time he 
shall be imprisoned for life and the cost of his mainten
ance shall be borne by the Muslim Treasury (Bayt al-mal). 
This is based on^Ali's statement that this was the 
practice of the Prophet.^

Ibn Rushd says, as does Al-Mawardi, that the hand 
is to be amputated from the ku \  while the majority of 
jurisprudents say that it is to be amputated from the 
rusgh. Some Shafi^i references specify^ that the hand is
to be amputated from the mifsal al-kaff. All of these

 I____________
terms apparently refer to the wrist. Abu Bakr and ^Umar
are related to have said:

If a thief steals, amputate his right hand from 
the ku^, because seizure is carried out by the 
palm-] anything in excess of the forearm is 
supplementary, and the Diya shall be paid for it.



The ku< is the bone which is located next to the thumb 
starting from the rusgh.

As we have seen, when the crime of theft is proved, 
the hand is to be amputated, but if the hand is not 
amputated for some reason, for example, that the person 
robbed does not find the stolen article on the thief, 
the thief shall be fined. Here there is disagreement

* * w f *between the fuqahay, for some of them, Al-Shafi i,
Ibn Hanbal, al-Laythi and Abu Thawr, say that he is to
be fined as well as suffering amputation, while some,
Abu Hanifa, Al-Thawri, Ibn Abi Layla and others say that 

*

after amputation he shall not be fined.
Malik and his followers say that if a thief is 

well-off, he shall afterwards be made to pay the value 
of the article stolen, but if he is not well-off he 
shall not afterwards be made to pay for it, even if he 
becomes rich. Malik stipulates that the state of pros
perity shall have continued until the day of the amputation.

The justification of the group who say that he is to
be fined as well as suffering amputation is that theft
involves two rights: the right of God (which involves
amputation) and the right of the human being (which 
involves the fine); it is thus necessary that each must 
exact his right. If the stolen property is found, the
owner shall take it back, but if it, or its equivalent, is
not found on the thief, he shall be made a surety for it,
as if the practice with regard to all property. ^

Among Iraqi fuqaha , the Kufans rely on the tradition
of *Abd al-Rahman b. *Awf "The prophet said: ̂ A thief



shall not be fined if the hadd has been inflicted on him ’. ."^
«

Some of them do not accept this hadith because it is "broken"
** e i • -according to Abu Umar Ibn Abd al-Birr; 'but others say 

that it is "continuous" and comes from al-Nassa i.
The opinion of these Kufan authorities is that 

making two rights out of one right is contradictory to 
principle, and they say that amputation is in the place 
of a fine. They have a further opinion, which is that if 
a thief steals something and suffers amputation for this, 
he shall not suffer amputation for a second theft.

The opinion of Malik, which is mentioned above, 
is an istihsan which is not based on Qiyas.^

A thief's hand shall be amputated on the first occa
sion on which the conditions for the hadd are established%____
in his case - provided that, if he has committed theft
on a number of previous occasions but has not been
arrested and brought to trial, these shall not be taken
into account when punishment is inflicted on him. /.For
example: It is related by Ibn Wahb on the authority of
Sufyan Al-Thawri, on the authority of Hamid Al-Tawil,

* •

who quotes Anas b. Malik, who said that a thief was
brought before * Umar b. al-Khattab and said: "I swear
by God that I did not steal." CUmar said to him: "You
lie. I swear by the God of ^Umar that God does not
penalize a slave (a human being) for his first sin."
Then ^Umar issued his order and the man suffered amputation.
After that Ali b. Abi Talib came up to him and said to

*

him: "By God, how many times did you steal?" He said:
"Twenty-one times.



If a thief steals again, after the amputation of 

his right hand, his left foot shall be amputated; if 

he steals a third time, his left hand shall be amputated; 
and for the fourth time his right foot shall be amputated.
As to the amputation of the foot, there is some disagree
ment. Some of them say that it shall be amputated from 
the joint of the leg, i.e. the entire foot, while others 
say that the toes of the foot only or half of the foot 
shall be amputated. There is a hadith of cAmr b. Dinar 
or CUmar b. Yasar, on the authority of cIkrima, that
cUmar b. Al-Khattab amputated the hand from the rusgh• %
and the foot from the instep. The Hanbalis say that the 
foot is to be amputated from the joint of the ankle. In

C. _  •)the opinion of the Ulama the amputated hand shall be 
hung from the thief's neck for one hour.^

There is also disagreement as to the number of 
times that amputation may be inflicted. It is related 
of Abu Bakr and €Umar that they amputated one hand and 
one foot. This is the principle adopted by Qutada, Malik,

• j » «—Al-Shafi i, Abu Thawr and Al-Mundhir, i.e. the amputation
of one hand, and of one foot only, for a second offence.

^Uthman, CAmr b. A1 CA s and cUmar b. ^Abd al-cAziz,
%

however, said that first the right hand was to be amputated,
secondly the left foot, thirdly the left hand, and fourthly
the right foot; on the fifth occasion the thief was to
be executed. *Ali b. Abi Talib's view was that on the*
third occasion the thief was to be imprisoned. The 
justification of the first group was that this was what 
AbiT Bakr and *Umar did, and that the Prophet had said:



"Follow those who come after me, Abu Bakr and *Umar."

The justification of the second group, those who 
amputate the four members, hand - foot - hand - foot, was 
that this was what the Prophet had done; it was related on 
the authority of Abu Hurayra that the Prophet said 
about a thief: "If he steals, then amputate his hand,
then if, he steals thereafter amputate his foot; if he 
then steals amputate his hand, and if he steals after
wards amputate his foot."

In the doctrine of the Hanbalis, the hand of a♦
thief is to be amputated for the first hadd and if he 
commits theft again his foot is to be amputated; if 
he commits theft a third time he shall be imprisoned 
without suffering further amputation. Ibn Hanbal1s view . 
is that his left hand shall be amputated for the third 
theft, and his right foot for the fourth, but that for

_ C 9the fifth he shall merely receive a taczir punishment.
There is also a hadith of Jabir b. *Abd Allah that the

_% _

Prophet ordered a thief to be killed for the fifth theft.
When Amputation shall be imposed 
and when it shall not:
1. Amputation shall be imposed for any stolen

property which is sold, having been taken 
secretly or by means of disguise, from a 
hirz, and the value of which is equal to the

mlegally imposed nisab.
2. Amputation shall not be inflicted for:

a) Anything below the nisab in value.
b) Anything not stolen from a hirz.



c) Anything which is edible, such as fresh 

fruits and vegetables inside a garden.

d) Things free to anyone, such as grass, 
birds and weeds, in the country.

e) Property stolen during ayear of famine,
even if its value is the amount of the 
nisab.

f) Anything stolen by a father from his

child, by a wife from her husband, or 
by a slave from his master.

g) Anything religiously prohibited, such
53as alcohol, a pig or a corpse.

h) Anything stolen where there is no
confession obtained without threatening 
or coercion, or no fair evidence. (This
is agreed upon by all fuqaha 7 of the Sunni,

t v „ „ —the Shi 1 and the Ibadi madhahib.   *____________

Those who shall not suffer amputation:
1. An immature person, in accordance with the Hadith

%______
of the Prophet:

No responsibility shall be borne by an 
immature boy or an immature girl until
they reach maturity, nor by a sleeping
person, until he wakes, nor on an insane
person until he recovers.54

In the view of the ShiCites, an infant shall not
suffer amputation for theft, but only be reproved
he will be pardoned once and twice, but on the
third occasion the ends of his fingers are to
be amputated; then if he repeats the act the
parts located lower than those shall be amputated



The amputation shall be from the joints of the
fingertips; or the ends of his fingers shall be

scraped until they bleed. If he then repeats the
theft his fingers shall be amputated in compliance
with the hadd.

2. A father or a grandfather, if they steal from
their sons, and a wife if she takes the property

c cof her husband.

If a boy who has not attained maturity steals, he
shall not be liable to the hadd until he reaches the age
of fifteen years. Likewise, no hadd shall be inflicted
on a girl until she attains the age of fifteen years.
This is justified on the basis of the hadith of Nafi
cited on the authority of Ibn ^Umar:

The Prophet examined me for my fitness to 
fight in the battle of Al-Khandaq, when I 
was fifteen years of age, and he permitted 
me (to fight).

Nafi** said:
I related this hadith to ^Umar b. ̂ Abd £ * al-aziz when he became Caliph, and he
said: 'This is the division between old
and young.8

He then wrote to his governors as follows:
He who has attained the age of fifteen, 
consider him fit to fight, but he who is 
below that age, consider him as a child. 6

One who admits having committed theft, then
withdraws his admission, declares his repentance to God,
and returns the stolen property to its owner, shall not

57suffer amputation.

If anyone admits, before the Imam or the Hakim, 
that he has infringed any of the rights of the Muslims,



the Hakim may not inflict on him the hadd for what he
has admitted before him, until the holder of the right or
his deputy comes to claim it from him.

Abu Hanifa and Al-ShafiCi are in agreement with this 
%

Malik, Abu Thawr and Ibn al-Mundhir, however, consider that 
the guilty party shall suffer amputation in any case, 
because the verse is of universal application.^^

The thief shall not suffer amputation if the 
owner of the stolen property pardons him, provided that 
this takes place before the case is brought before the 
Imam or the Hakim. Once it has been referred to thea

Imam or the Hakim, the hadd may not be abrogated, but
59must be imposed.

The hadd applied to slaves (Mamalik):

There is disagreement among the fuqaha* on this; 
some say that male or female slaves shall suffer amputa
tion if they commit theft, while others say that they 
shall not. Those who think that amputation should be 
inflicted justify this view on the basis of the verse 
concerning the male thief and the female thief, since 
it does not stipulate that they should be free. This
is accepted by the Hanbalis and the Hanafis.^« *

Those who reject amputation justify this view on
the basis of the relation on the authority of Ibn CAbbas:

No amputation shall be inflicted on a male 
or female slave; this Qisas is divisible, 
because the text says: Impose on slaves half
of what is to be imposed on free m e n . ^ l

Al-Shafi^i and his followers are among those who do not
accept amputation for slaves. Others consider the hadd
with regard to slave girls to be half of that of free



women or girls; they also consider the hadd with regard

to male slaves to be half the hadd which is imposed on
free men. This is the position of Abu Sulayman and his
followers - Ahl al-Zahir - who regard the hadd in respect* *
of male and female salves as half of the hadd in respect 
of free men and women. Applying this to the amputation
of the hand, they amputate half of the hand, i.e. the
- . 6 2  fingers.

The hudud for theft are imposed also on the 
%

Ahl al-Dhimma. If a Muslim steals from a Dhimmi, the
hadd of amputation shall be inflicted on him if what isj____
stolen amounts to the nisltb, is stolen from a hirz and> *____
is something that can be sold and bought. Similarly, if
a dhimmi steals from a Muslim, the hadd shall be inflicted
on him, if the theft is proved, and if the same conditions

63apply to the stolen property.



VI. Al-Baghy (Rebellion)

The rule covering Baghy in the Mosaic Law is:
The lesser penalty is given in sentence 
against whoever disobeys the rulers and 
contradicts the judgements passed by the 
courts or whoever resists or attacks by 
force the aides (helpers) of justices 
(judges) during the performance of their 
duties.
In the Islamic Shari a, Almighty God says:

And if two parties of believers fall to 
fighting, then make peace between them 
both, but if one of them transgresses 
beyond limits against the other, then 
fight you (all) against the one that 
transgresses till it complies with the 
command of Allah, then if it complies, 
then make peace. Verily I Allah loves 
those who are fair and just.
Bughy is acting in order to alter the system

of Government by force, or refusal to obey, based 
on force. It is a crime against the system of 
Government and is not directed against the social 
system; it is a political crime.

Bughat (rebels) as defined by the Fuqaha , are

those who disobey the Imam - the Head of State - with
plausible justification, and who are firm and

3unwavering in their opinion. Those against whom 
they revolt, or whom they disobey, are called the 
People of Equity.^"

The conditions under which a person becomes a 
baghy are:
1. It is stipulated that the purpose of the crime 

shall be either to remove the Head of the 

State from his position or to refuse to obey him.



2. It is stipulated that bughat shall have offered
a justification, i.e. that they shall claim to

have a reason for their revolt and that they 
shall give evidence for the validity of their 

claim, even if these are weak, for example, the 
claim of those who revolted against CAli that he 
knew the murderers of^Uthman and could have 
seized them, but that he did not punish them, 
because he had acted in collusion with them.

3. It is stipulated that to be considered a baghx 
a person must act together with others. If he 
is not part of a group he is not considered as
a baghi, even if he claims to have a reason for
disobeying the Ruler or the Government.

4* It is stipulated that the crime should be
committed during a revolution or a Civil War
which has arisen for that very purpose.

This was the sunna of ^Ali b. AbT-Talib with regard
t

8to the Khawarij.

Bughat have rights. If they segregate themselves
and meet in a particular place, nobody has any authority
over them, as long as they do not refuse to meet any
obligation and do not disobey. This was CAl*i's situation
with the Khawarij when they retired to al-Nahrawan; he
even appointed a ruler for them and they remained
obedient to him for some time. Later they killed this

9ruler, and it was for this act of disobedience that 
^Ali fought them.



If the Imam appoints a Governor for the Bughat

Malik, Al-ShafiCi and Ibn Hanbal stipulate that he
*

should not make war on them first, but should warn
them, and reprove them. He should not attack them

until they start hostilities, and his intention in
doing so should be to restrain them; this is quite
different from the situation with apostates, and

10enemies with whom one is at war, when the object
is to kill them.

Abu Hanifa, on the other hand, considers that 
*

their gathering together and their refusal to obey
11constitutes a sufficient cause for fighting them.

Malik, Al-ShafiCi and Ibn Hanbal are of the%
opinion that any of them that are killed should be
washed, provided with a shroud and prayed over. Abu
Hanifa and his companions said:%

If they have no followers they should be 
prayed over, but if they have a group or 
followers, they should not be prayed over.^

However, anyone who pronounces the shahadah must be
prayed over.



VII. Shurb (Drinking of Alcohol)

No provision is stated in the Mosaic Law which 
prohibits intoxicating liquor, but there is a prohi
bition of gambling. It quotes:

And the Lord spake unto Aaron saying,
Do not drink wine nor strong drink, thou 
nor they sons with thee, when ye go into 
the tabernacle of the congregation, lest 
ye die: it shall be a statute for ever
throughout your generations.!
Anyone who adopts gambling or any kind of 
betting whatsoever, as a craft (trade) for 
earning a living which causes harm to others 
shall be penalized by the Great Interdiction 
or (Deprivation).̂

In the Sharl^a, a specific penalty is provided

for one who drinks intoxicating liquor. No specific 
penalty is mentioned in the Shari^a as regards gambling

but Ta^zir (reproof) is to be imposed.

The Arabs, before Islam, at the beginning of Islam,
and even after the migration to Al-Madina, drank wine.

C  -Even Umar b. al-Khattab used to drink it and love it,% %

and had numerous gatherings for the purpose of drinking
3wine. The habit was deep-rooted in them.
They continued to drink wine, even after they

had adopted or embraced Islam, while they were in
al-Madina. In their opinion the wine was not forbidden
and their justification for this was the Verses which
were revealed in Mekka:

And from the fruits of the date-palm, and grapes 
you derive strong drink, and goodly provision.



And your Lord inspired the bee, saying:
Take you habitation in the mountains and 
in the trees and in the gardens of vineyard.
The Arabs understood from the text of these two

verses that drinks which they made from the fruits of
palm trees, various vines and honey, were licit, like
milk, which everyone was allowed to drink. This
principle was applied to all other drinks made from
wheat, barley, maize and honey. Those who were accustomed
to drink continued to do so.

One day, in Al-Madina, ^Umar b. al-Khattab said to

the Prophet "Tell me your opinion, Oh Prophet of God,
about wine, since it destroys the mind and squanders
wealth"'* Then the following verse was revealed:

They ask you (0 Muhammad) concerning alcoholic 
drink and gambling. Say "In them is a great 
sin and some benefit for men.

After the revelation of this verse, some, but not all,
Muslims considered wine to be prohibited. Then ^Umar

was summoned, and the Verse was repeated to him, so
he said: "God, 'give us a decisive statement about
wine I" Later the following verse was revealed:

0 you who believe,approach not prayer when 
you are in a drunken state until you know of 
what you utter.7

The reason for the revelation of this verse is that 
c £Abd al-Rahman b. Awf had invited a group of persons, 
including Ali b. Abi Talib, after they had had their 
supper they drank wine, after which the time for prayer 
arrived. They assigned *Ali to lead the prayer, which



he did, and recited the Surah of The Infidels, but with
g

mistakes. Others say that there was another reason,
namely that some of the Prophet's companions got drunk
and quarrelled at a supper party. It was customary

- 3that when any prayer was due, the Prophet's Mu adhdhm
— —

would call: "No drunk person shall come to prayer."
Then ^Umar asked again, saying, "God, give us a decision
Then two further verses were revealed:

0 you who believe^ intoxicants and gambling 
and erected posts, and arrows for seeking 
luck or a decision are an abomination of 
Satan's handwork. So avoid that.
Satan wants only to excite enmity and hatred 
between you with intoxicants and gambling ̂  
and hinder you from the remembrance of Allah 1n 
and from prayer. So will you not then abstain.

Then %mar was summoned, and the verses were read over
to him; when he heard the words "So will you put an
end to it?" Umar said: "We will put an end to it,
Oh God."11

If we consider the three texts about wine, we
find that the prohibition - as understood by some -
is not decisive, unlike other prohibitions; this caused
disagreement among the ^lama**. The third text is the
only one which states that it should be avoided, and
this was revealed after the eighth year of the Hijra.
As to the decisive prohibition, this is to be found in
the Sunna. It is related that S\bd Allah b. *Umar said:
"The prophet said that anything which is intoxicating 

12is prohibited." He further said: "If a large quantity



of anything intoxicates, then a small quantity of it is
13 —prohibited." Two kinds of liquor, khamr and nabidh,

come into the discussion.
Khamr

This word refers to anything liquid that affects
the mind. It is called khamr because it is left until

it ferments. The meaning of "it affects the mind" in
the definition above is that it clouds it.^^

There is disagreement among the C Ulama* as to the
materials from which khamr is made. Some say that it is
made only of dates and grapes; their justification is

that the Prophet said: "Wine is made from these two
trees", and pointed at a palm tree and a vine.^^

It is related that Ibn cUmar said: "The Prophet
said: ’Out of grapes wine is made and out of dates wine

is made; out of honey wine is made; out of wheat wine
16is made; and out of barley wine is made’."

Nabidh
c — ? «•The ''Ulama also disagree about nabidh, which is

made from dates, raisins or other things which are
17 -soaked in water until their maluha (saltiness?) is

extracted. It is more accurate to call this a maceration
naqi , but it was called nabidh at that time. It is not
wine as we know it nowadays.

This naqi*" or nabidh, if fermented in a pan so vigorously
that it becomes covered with foam, is prohibited. After
three days of soaking, even if it has not fermented,



it is still prohibited, in the opinion of certain
madhahib, such as that of Al-Shafi*!.
The hadd for drinking liquor •

Anyone who drinks wine without coercion, whether
it is a small or a large quantity, when sane, mature,
capable of reasoning and of speech, shall receive the
hadd, according to all fuqaha*, on the basis of the
Hadith of the Prophet: "Anyone who drinks wine, lash
him; if he drinks again, lash him; if he then drinks
again, lash him; if he drinks again a fourth time,
then kill him." The hadd is eighty lashes for anyone
who drinks wine, whether a small or a large quantity

18and whether he gets drunk or not.
There is disagreement about the number of lashes

to be inflicted, on the basis of Abu Hurayra's tradition
A man who had drunk was brought before the 
Prophet, and He said: ’Beat him’^so some of
us started beating him with their hands, others 
with their shoes and others with their garments. ”

This Hadith of Abu Hurayra refers to a very early stage;
subsequently the Prophet lashed drinkers. There is,
however, nothing to suggest that he awarded more than

—  20 forty lashes; Abu Bakr also awarded forty lashes.
The increase to eighty lashes took place during 

cthe era of Umar, because people persisted in drinking, 
and the penalty did not restrain them. Reports came 
from Khalid b. al-Walid in Iraq and from Abu *Ubayda 
in Damascus, informing the Caliph of this.



A number of the Prophet's companions, among
f « t «“them Abd al-Rahman b. Awf and All, advised Umar« ^

to increase the penalty to eighty lashes. This was 
the opinion of *Ali, who said: "If a man gets drunk

he hallucinates; once he hallucinates he fabricates 
lies; therefore inflict on him the Hadd fixed forl

a fabricator of lies." The Companions agreed to
this and 'Umar said to the emissary: "Inform your
two Companions about the New Hadd".

If a strong man who had drunk was brought before
*Umar, he inflicted on him eighty lashes, but if a
weak man was brought before him he inflicted on him
forty lashes.

Malik, Abu Hanifa, Ibn Hanbal, al-Thawri and
21their followers adopted this number of lashes.

Al-Shafi i, however, considered the hadd to be forty
lashes, on the basis of the usage of the Prophet, which
was not to be disregarded in favour of the usage of
someone else.' There is unanimous agreement on anything
which exceeds the usage of the Prophet. The increase
ordered by lUmar is regarded as Ta Sir and it is

*- 22 -inflicted at the discretion of the Imam. Abu Thawr
and Abu Da^ud apply this opinion as well.

This hadd is to be established, according to the 
unanimous agreement of all the ^Ulama* *, by means of 
confession, or by the evidence of two equitable witnesses 
this is accepted by all the madhahib.



Confession is adequate if made only once, accord
ing to the cUlama this is because the hadd is not
one of mutilation. If this confession is withdrawn, 
however, such a withdrawal is accepted. The presence
of the smell of wine shall not be taken into consider-

23ation with the confession.
Evidence:

This must be of two equitable male witnesses
who are Muslims and who shall give evidence that the
person concerned drank intoxicating liquor.

According to the Hanafis, the Judge shall ask

the witnesses what he drank, how he drank it, if he
was coerced, when he drank it and where he drank it.
The statements given as evidence by the two witnesses
must correspond;^ if they differ, no hadd shall be
inflicted on the drinker.

No hadd shall be inflicted on the basis of the *
presence of the smell of wine, in the view of the
*Ulama7 of Iraq (Al-Kufa and Al-Basra) (Hanafi), or   * *
in that of Abu Hanifa, Al-Shafi^i and Al-Thawri. Ibn

— 25Hanbal and Malik however inflict the hadd on this • »____
basis, if it is proved by evidence before the Judge.
The ^Ulama of the Hijaz (Maliki) also hold this opinion. _______ *

The justification of those who do not take the 
smell into consideration is that it is possible that 
the smell may have resulted from the person having 
gargled with wine, or that he may have mistaken it 
for water and have spat it out, or that he may have



been coerced, or that he may have eaten a lotus
fruit or have drunk apple juice or quince juice,
because all of these smell like wine. If it is
possible that any doubt can be thrown on the action

of drinking, the hadd shall not be inflicted.
This opinion is sustained by what CUmar b. al-

Khattab is reported as having said: "I discovered* %
at the house of *Ubayd Allah the smell of wine,

—  26and he admitted that he had drunk Al-Tila . I
told him I was going to enquire about it, and if it

27was found to be intoxicating, I should lash him
because the smell indicated that he had drunk it.

According to all cUlama5, the drinker of wine
shall receive the hadd, whether it is eighty lashes
or forty lashes. But there is some difference about
the distinction between a drinker of khamr and a
drunker of nabidh. In the opinion of Abu Hanifa,
a drunker of nabidh shall not receive the hadd, unless
he gets drunk from it, in which case the hadd shall be
inflicted on him, provided that he cannot reason at
all, and that he cannot distinguish between a man

and a woman; in this case he shall be lashed eighty
lashes. In the view of Al-Shafi^i, and some other
fuqaha the hadd must be inflicted on the drinker of

2 8nabidh, whether he gets drunk or not.
The method of making nabidh was that sweet fruits, 

such as raisins, were soaked in water for one day. It



was also related, on the authority of Ibn *Abbas, that
nabidh used to be made for the Prophet, and he used
to drink it that day and the next, but after that he
would pour it away.^

Ibn Hanbal said of nabidh that if it stood for
more than three days but did not ferment it was

makruh but not prohibited.
Any juice or nabidh which is cooked before it

ferments,so that it does not become intoxicating,
30is permitted to all.

The hadd for Slaves

The hadd for slaves is half the hadd, in the* ft
opinion of the ^Ulama* so that in the madhahib in

which the hadd is eighty lashes, -that for slaves is 
_»______

forty, and in those in which the hadd is forty lashes, 
such as the Shafi^ite that for slaves is twenty.
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Extra Note:

~x' It is told of ^Umar b. al-Khattab that he once
*  / r

noticed the smell of alcohol coming from his son. He 
questioned his son about this and the son protested 
that what he had drunk was Tila . On hearing this, 
Smar did not punish his son, presumably because Tila 
did not count as alcohol.

However, we find in the account given by MSlik
( C, •as narrated by Sa id b . Mansur, according to

al-Zuri) that Tila was considered alcoholic and that 
%

^Umar gave his son 80 lashes (the Hadd).

Tila* is the juice of some fruit (perhaps grapes) 
boiled until it becomes thick, and it was used, among 
other purposes, as an ointment for treating the skin of 
diseased camels.



Chapter 5 

Killing and Wounding



Killing and Wounding

In both the Old Testament and the Qur’an, killing is 

divided into premeditated and accidental. The Mosaic Law
clearly recognises different categories of killing: pre-

1 2 meditated (Exodus 21, 14 ; Deuteronomy 19, 11-12 ) and
o

accidental (including perhaps opportunistic: Ex. 21, 13 ) 
(Deut. 19, 5-6; 4, 41-434 - Ex. 21, 235 is doubtful).
The penalties are respectively death and exile (at least 
temporary).

As far as bodily damage, short of killing, is concerned,
the criteria appear to be whether the result is permanent or

not. If the result is not permanent, no penalty is exacted,
except for the payment of compensation to the victim for

time necessarily spent inactive (Ex. 21, 18-19 ); the
destruction of a foetus is classed separately (Ex. 21, 22 ),
as an offence for which the judges shall determine the
penalty. If, however, permanent damage is caused, the
offender is to be punished by the exaction of a vengeance

o
similar to his offence (Ex.21, 23-25 ), or in a case where a
servant (= slave ) is the victim, by being compelled to
free him or her in compensation.

The SharT^a prescriptions, so laid down in the Qur’"an,
clearly follow the Old Testament prescriptions very closely

(IV, 92-939); (XVII, 3310;) (V, 4511); (II, 178-179, 19412).
Qisas is the basic penalty for both deliberate killing
and wounding, and in this to some extent resembles a hadd___
prescription. However, since the right involved is clearly 
seen as being principally (though scarcely entirely) that



of a human being, rather than of God, it is not generally 

regarded as in fact a hadd, except, it seems, by Ibn Rushd.
Ibn Rushd appears to consider, as perhaps others had 

before him, and certainly others did after him, such as 
Ibn al-Nujaym, that, although killing and wounding cannot 

be regarded as belonging to the liuducl properly speaking, 
since pardon and mitigation are permissible, in a sense they 

do belong to this category, in that the basic punishment is 
laid down in the Qur*an. His classification of the hudud 

is arranged on rather different principles to those of 
others, in that he puts them into four classes, according 
to the object of the offence:
1. Offences against the person (i.e. killing and 

wounding).
2. Offences against "the sexual parts" (i.e. fornication, 

sodomy, etc.).

3. Offences against property:
(a) Haraba
(b) Baghy
(c) Theft
(d) Ghasb (robbery)

4* Offences against honour (i.e. qadhf). (Note that Ibn 

Rushd does not include shurb in any of his categories. 
Al-Ghazali sums up the opinion of most of the fuqaha^ 

in enumerating the offences that attract the infliction of 
a fixed punishment as seven:
1. Zina (Illicit sexual intercourse).
2. Sariqa (theft - in certain specified circumstances).

3. al-tariq (highway robbery).• •



4. Qadhf (defamation, of a particular nature).

5. Ridda (apostasy).
‘6. Baghy (rebellion).

7. Shurb (drinking alcohol).

What differentiates it in practical terms from a hadd 

is the possibility of a mitigation of the basic penalty, 
which is of course, not permissible in the case of a hadd.

t

The prescription of Qisas has, the Qur^an makes clear, 

the object of deterrence (II, 179" ^ ) f which is, it seems, the 
purpose underlying the hudud generally, but the idea of 

reconciliation, where possible, is also pursued, and this 
is regarded as an advance on Old Testament Law (II, 178^). 
There are two possibilities: the victim or the wali/awaliya*

al-dam may pardon the offender outright or may do so in 
consideration of the payment of blood-money (diya in the

case of killing; amounts related to the diya in the case of
wounding).

There was disagreement among the fuqaha 7 on the condi
tions of payment of the diya^:

Abu Hanifa, al-Shafi*i and Malik held that the walTI *

al-dam was not entitled to demand the diya from a killer, 
once pardon had been granted, except with his consent.
Ibn Hanbal is said to have*given an opinion, on one 
occasion, in conformity with this view, but is more generally 
regarded as holding that the wali al-dam was so entitled.

There was also disagreement as to who exactly could 
be wali/awaliya^ al-dam. Some held that if the only next 

of kin were female they were not entitled to pardon the



killer, on any basis . Most, however, held the contrary 
view. The Hanbali madhhabs specifically stated that the 
wali al-dam was the person who inherited from the victim,

whether male or female, and whether related by fard or
. 1 8  ta sir.

Accidental killing (and by extension wounding) attracts 
the diya on Qur^anic authority, with an additional atonement 
(presumably to attend to, God’s right in the matter) (Qur’"an 
IV, 92). Here again, the diya can be remitted by the walT 

al-dam; if it is demanded, the Qadi has no discretion in 
the amount awarded, this being fixed at 100 camels or, where 
appropriate, their monetary equivalent"^. The same is true 
of the irsh, the varying proportion of the diya payable in 
the case of various wounds and mutilations. If there is no 
irsh fixed for a particular case, the QadT is to award com-
■1 h i -  t

2 0pensation on the basis of ^lukumat al-^adl.

The diya for a woman is agreed to be half of that for

a man. ^AIT b. AbT Talib is quoted as an authority for this
In the case of wounding, however, there is disagreement:
Abu Hanifa and al-ShaficT consider that half of the compensa
tion due to a man is payable, while Ibn Hanbal and Malik
consider that the compensation for a woman should be the
same as that for a man, up to one-third of the diya and

2 2thereafter one-half of that for a man.
There is an intermediate class of killing (and of 

wounding), known as shibh al-camd (semi-deliberate). This 
is not recognised, however, by all authorities: Malik rejec
it as an addition to Qur?anic revelation (camd and khata^). 
Ibn Hanbal rejects it on Qur^anic authority (II, 194)> and



holds that only the result of' an action can be judged,
2’3 ■ _intentions being, known only to . God . Abu Hanifa and 

al-Shafi^x. recognise' it, on the authority of ^Umar b. al- 
Khattab., CUthmah b. ^Af.fan, AIT b. AbT Talib, a number of

O Athe Companions, arid, allegedly, the Prophet. . Shibh al-camd,

according to Abu Hanifa, depends on the circumstances of the
action, and in particular the instrument used; a killing
with something that would not normally be considered a

2 Cweapon is likely to come under this heading . Some of the 
Shi ̂ a also, accept this .' !

There are two categories, of accidental killing, charac
terised by'error in (1) the act, and (-2).‘the. intention of the. 
killer. • (Wounding, is ;■ again, similarly divided.) (1) Act:- . 
for example, someone shooting at a bird hits a man instead;. 
(2) Intention: for example, someone shoots at a man on his 
own side, believing him- to be an enemy^.

An important area.of this subject, is that which concerns 
parental rights. All the madhahib agree on the principle 
that a father is not to be punished in respect of his son 
(this is also extended to a. grandfather and grandson). This 
refers, it is supposed, only :to qisas in cases of killing.
Abu Hanifa, al-Shafi*i" and al-ThawrT specifically state 
that this applies to all varieties of killing. Malik makes 
an exception: ; "Unless he.throws him to the. ground and cuts

his throat", but is otherwise, obscure. The fuqaha*, in 
general; base their opinion on the hadith of Ibn cAbbas.

Abu HanTfa1, incidentally, was'apparently of the opinion 
that ;a: father, grandfather and guardian are liable for any. 
injury inflicted on. a child. However, he appears to have



abandoned this opinion later, since it is not to be found in

the Hanafi madhhab. In this madhhab, the diya is compulsory
in the case of a father’s deliberately killing his son

As far as physical chastisement of children is concerned,
this is generally admitted to be a right of the father and
the grandfather, provided that it is for the purpose of
ta^dib, which may be rendered as "bringing up properly”,

that it is not unduly severe but is commensurate with the
age of the child, and that it is restricted to children under
the age of maturity. The mother has a similar right only
when the father is no longer alive, or she is, for any
reason, guardian of the child. Most fuqaha^ hold that she has

2 8no rights in the matter in any.other circumstances
Ibn Hanbal holds that no liability attaches a father or 

a grandfather for damage caused to a child by a beating that 

observes the limits of moderation, but that they are criminally 

liable for damage caused by a beating that transgresses these 
limits.

The consensus of the Hanafi madhhab is the same as that

of Ibn Hanbal, as stated by Abu Yusuf and Muhammad, namely
that a father, grandfather or guardian is not liable for
unforeseen consequences of a legitimate action. Abu Hanifa ’ s

own possibly abandoned opinion, that he is liable for any
29harm caused, is referred to above

As far as the teacher’s responsibility in physical
chastisement is concerned, the point at issue is whether
the infliction of it is a right or a duty. Abu Hanifa is«
alone in considering it a duty, so that no liability attaches 
to the teacher provided that the father or guardian has given



his permission. Ibn Hanbal, al-Shafici and Malik consider

it a right, so that the teacher is liable if any harm comes
to the child on account of chastisement that is unduly
severe, meaning not commensurate with its age. In any
case, such punishment is intended only for children who

have not reached the age of maturity. Al-Shafici further
restricts the right so as to provide that it must be exercised

within the bounds of safety, that is to say, presumably, that
other individual factors, apart from the age of the child,

30must be taken into consideration
If a doctor causes harm to his patient, he is not liable 

provided that he has acted within the bounds of his profes
sional skill.

Abu Hanifa gives two circumstances that absolutely 
%

free a doctor from liability:
1. The pressing need for a doctor's services. If the

doctor concerned is the only one available, the

necessity of his acting overrides any responsibility

he may have for any harm that he may inadvertently cause
2. The permission of the patient or his guardian for the

31doctor's acting as he does 

Ab*u Hanifa , Ibn Hanbal and al-Shafi* i are essentially int
agreement with this position. They assume, of course, that

3 2the doctor does not intend to harm his patient .
Malik, however, requires the permission of the Governor

as a prior condition of the doctor's practising in the first
place. This, combined with the permission of the patient
or his guardian for the doctor to act in a particular case,

relieves the doctor of liability, provided always that he
3 3observes the conventions of his profession .



The practice of medicine is, in general, a fard kifaya; 
sometimes it can be a fard ^ayn, as for example if a doctor 
is the only one available, and his services are urgently 
required. In these circumstances, he is liable if he refrains 
from practising.

Taking part in sports is also subject to similar rules. 
Such participation is regarded as a fard kifaya. This means 
that the participant's intention is taken into consideration, 
if any harm is done by him to another participant. If he does 
so in the course of infringing the rules of the sport, this 
counts as deliberate harm; but if such harm is caused within 
the rules, it is accidental^.
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Ta ̂ lrat

The Sharxca provides TaczTrat for the punish-
2ment of offences for which no ljudud are specified.

The taczITr sentence differs according to the degree 

of guilt, the status of the culprit, and the severity 

of the penalty which he is thought to deserve. It 
resembles the hudud in that it is intended tov

discipline people and to restrain them, but it is 
different from the hudud in certain points:

1. Consideration is given to the culprit,
to the severity and type of penalty 
which he deserves, and to how he 
committed the offence. The Prophet 
said: "Forgive the respectable their
lapses" (even if they are equal in 
the hudud); therefore the tac zir of

a proud person may be simply to ignore 
him, which is sometimes the most 
severe penalty for him.

2. No pardon or intercession is allowed 

in the case of a hadd, but they are
in the case of a taczir, if it is not
a matter of a human right, and in



every case the judge will consider what is the
most suitable punishment; anyone who asks for

pardon is allowed to be interceded for. It is
related that the Prophet said: "Intercede for

me". If a ta zir has to do with the right of
a human being, such as a ta^zir for an insult,

and the two parties are reconciled, there shall
be no ta zir inflicted on the insulter. Pardoning
is allowed both before and after the matter is
referred to the Judge, as opposed to the case
with a hadd in which the plaintiff may not *
relinquish his right, once the matter has been 

brought before the judge; for example, in the 
case of theft, if the person who is stolen from 
relinquishes his right against the thief before 
contacting the judge, this is permitted, but 

once the case is legally raised, the judge is 
not allowed to accept such relinquishment in 
respect of the hudud; the judge cannot pardon 
the accused; only the victim of the crime may 
do so.^
There is a liability attached to the inflicting 

** —of a ta zir penalty which there is not to the
inflicting of a hadd penalty, (unless the number
of lashes of a hadd punishment exceeds one hundred,
for example, in respect of the adultery of an
unmarried person. If he receives more than one
hundred lashes and dies, the beater is liable.)

<For example: Umar b. al-Khattab frightened a



woman by reprimanding her as a taCzir while she 

was pregnant and she miscarried. He consulted 
^Ali who considered him liable for the diya for 
the embryo.'*
In the Hanafi madhhab there is no liability for 

the blood of anyone who dies as a result of either a 
hadd or a taczir. because it is inflicted by order of 
the authorities. The person inflicting the penalty is 
not to be restricted by considerations of safety, except 
in one case, that of a husband, who, if he reprimands 

his wife for not performing the prayers or if he forbids 
her to beautify herself by using cosmetics when she 
leaves the house, is then liable, because he has gone 
beyond what the law requires.

The principle regarding a ta zir is that it is 
to be inflicted for the committing of prohibited acts 
and for the omission of obligations. This principle
is agreed upon. But the fuqaha^ disagree on the infliction

c - -------
of a ta zir for the committing of a makruh act or the
omission of a mandub act.

A group of^TJlama'7 are of the opinion that no penalty 
shall be inflicted for committing a makruh act or for

-  7omitting a mandub act. This is because a penalty 
may not be inflicted except when the law actually 
commands or forbids, for example: "Do not kill."
Another group are of the opinion that a penalty shall 
be inflicted for committing a makruh act and for



omitting to perform a mandub act, in spite of the 
fact that no command or prohibition is involved, and 

the matter is left to individual choice.
Those who adopt this opinion and allow the 

infliction of a penalty do not consider the committing 
of a makruh act or the omission of a mandub act as a

tm Qmukhalafa but as a contravention.
Others who allow the inflicting of a penalty

stipulate repetition in the committing of the makruh
act or of the omission of the mandub act. Here the
punishment is not for the committing or the omission
by themselves but for habitual committing or omission.
They consider that habit is constituted by the repetition
of the act twice.
Ta/’zir penalties

These begin with trivial penalties such as the
giving of advice or a warning, and end with severe

penalties such as imprisonment and lashing. The law
prohibits the causing of harm in the infliction of
taCzir; so amputation is not permitted, nor is wounding
or taking property. The SharT^a intends these penalties
only to restrain the culprit and to prevent others
following him.^

The infliction of taCzir in offences for which
ta’Ssir is lawful is obligatory, in the view of Malik and
Abu Hanifa, although the choice of ta czir is left to* _______
the discretion of the judge. Al-Shafi^i, however, said:



(it is not obligatory),, because a man went to 
the Prophet and said: 'I met a woman and
attained my desire from her without having 
sexual intercourse with her1; the Prophet 
said: 'Did you pray with us?' He replied:
'Yes', so the Prophet recited these words 
from the Qur^an: 'Good deeds cancel out
bad deeds'.^

Certain fuqahanonetheless, allow death as a taczir, 
as, for example, in the case of a spy, or a propagator 

of heresy, or one who was in the habit of committing
13serious crimes.

The Hanafis generally allow the death penalty 
*

as a ta^zir, and they call it al-qatl siyasa. Some 

Hanbal! jurisprudents hold the same opinion, especially 
Ibn Taymiyya and Ibn Al-Qayyim al-Jawsiyya; but only 
a small number of the followers of the MalikT madhhab 

agree with this. Most of the crimes for which they 
allow execution, such as that of sodomy, are punishable 

by a hadd (i.e. to kill in administration of the hadd). 
Malik, Al-Shafi*i and Ibn-Hanbal are of the opinion 
that the perpetrator of sodomy and the person against 
whom sodomy is committed have both to be executed in 
administering the hadd. The Malikis and Hanbalis 
regard killing a propagator of heresy as a taczir; 
some, however, are of the opinion that he is an apostat 
so that the punishment is, in fact, a hadd.
Lashing

Lashing is considered one of the basic ta^zir 
penalties, but there is disagreement as to the number 
of lashes; Abu- Hanifa and Muhammad al-Shaybani are



of the opinion that the maximum number of lashes for 
a ta*zir is thirty-nine, while Abu Yusuf’s opinion 
is that it is seventy-five. The basis for this limit
ation is a hadith of the Prophet: "Anyone who inflicts
a punishment amounting to a hadd, when the hadd does
not apply, oversteps the limit." Abu Hanifa and»
Muhammad consider that the minimum hadd is that which • »____
is inflicted on a slave, i.e. forty lashes, and so
they reduce this by one lash, so that the maximum
number of lashes for a ta^ zir is thirty-nine. Abu
Yusuf, however, considered the hadd in question to be
that for free men, with its minimum of eighty lashes,
so he followed *Ali in making the maximum for a
taczir seventy-five.^

In the Shafi*i madhhab there are three opinions:
the first agrees with that of Abu Hanifa and Muhammad,

« *

the second agrees with the opinion of Abu Yusuf. The
holders of the third opinion say that the taczir shall
exceed seventy-five^ lashes but shall not reach one

16hundred lashes. There are several opinions in the 
Hanbali madhhab. Three of these agree with the 
opinions in the Shafici madhhab, but there are two 
further opinions:
1. That it is improper that the number of lashes

for any crime should equal the hadd penalty for 
a crime of the same category, but it is proper 
to equal the hadd for a crime which is not of 
the category for which the hadd is prescribed.
For example, the number of lashes for the hadd



of a non-muhsin adulterer is one hundred, and * *
the hadd of a muhsin adulterer is stoning. If
a non-muhsin person is to be punished for
kissing or for being alone with a woman, it
is improper that he should receive one hundred
lashes; the penalty for such an act shall not
amount to the number prescribed for the hadd
when the crime for which the hadd is prescribed
has not been committed.

2. The number of lashes for a ta*zir penalty shall

not exceed ten, in any circumstances. The
Prophet said: "Nobody is to be lashed more
than ten lashes except in the infliction of
one of God’s huduci."'^

»

Some fuqaha ? are of the opinion that the minimum 

number of lashes is three, while others are of the 
opinion that this minimum is not of universal appli
cation; human beings differ from one another, and 
some may be restrained, by the infliction of only one 
lash, while others will not be affected even by three 
lashes.
Imprisonment:

The minimum period of imprisonment is one day, 
but the maximum period is not agreed on. Some fuqaha'’

are of the opinion that it shall not exceed six months,
others are of the opinion that it shall not amount to
one full year, while others again leave the determining

18of the period to the discretion of the Judge.



There is also imprisonment for an unlimited period, 

for dangerous criminals; they are imprisoned until they 
display penitence, otherwise they are kept imprisoned

19till death to protect the public from their evil acts.
Banishment and Exile:

Certain Shafi^i and Hanbali fuqaha ’ are of the
opinion that the period of banishment shall not amount
to one year. Abu Hanifa sees no objection if the period
is one year; he does not consider banishment a hadd but
a TaCzir. Malik considers banishment a hadd, but he has

%

no objection if the period as a Ta^zir penalty exceeds one 

year. Certain other fuqaha 5 are of the opinion that 
banishment does not involve imprisoning a person, but 
merely putting him under supervision; and if he reforms 
he may resume his former position.

The Prophet penalized the homosexuals in al-Madina . 
by expelling them and sending them to other places.
^Umar also punished Dubay^a in the same way, sending him 
to Al-Basra.i

Crucifixion is also permitted. This involves a
person being tied alive to the trunk of a palm tree or
to a vertical piece of wood, for a period of three days,
during which he may be given food and drink. The object
of this penalty is Tashhir (public disgrace). The 
Malikis and Shaficis mention it, but the Hanafis and

7 y

Hanbalis do not expressly permit it. This does not 
mean that they reject crucifixion, but that they would 
adopt any other penalty which preserves the tranquility



of society and which protects the public.

These penalties are not exhaustive, but they are
the important ones; there are other penalties which
are determined by the judge when a jinaya or junfla. is
committed. If a thief steals property which amounts to
the nisab for the infliction of the hadd. but not from » _*___
a hirz, he is to be given the maximum number of lashes for
a ta^zlr, which is seventy-five. If he has penetrated a

hirz and entered it, but has been unable to take anything
21out of it,- he is to be beaten thirty lashes. This is 

because, in the first case, not all of the elements that 
establish the hadd are,present. In the second case, the 

offence is considered as an attempt which has failed 
because of circumstances beyond the control of the 

accused, who has intended the theft and prepared for it, 
but has been unable to take anything, because, for example, 
the household discovered the matter and interrupted him. 
There are many other instances besides this. The deter
mining of the penalties for these contraventions and 
misdemeanours is left to the Judge.
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Notes on names in the text

(References are to the pages of the principal MS, in the 
margin of the text.)
10. Ashhab: cUmar b. cAbd al- cAziz b. Da’ud al-Qaysi.

Born in Egypt 145/764* Student and scribe of Ibn Wahb.
A reliable mukaddith and notable faqik . Died 204/819.?
a few days after al-ShaficT.

34* Sahnun: CAbd al-Salam b. Sacid b. Habib al Tanukhi* •

Qadi of Ifriqiyya, a post held by no-one else after 

him. During his incumbency he took no payment from 
the Sultan. Died 240/855*

104* al-MazirT: Abu *Abd Allah Muhammad b. cAli b. ^Umar
al-Tamimi. From Mazir in Sicily but lived in 

al-Mahdiyya (see below). Wrote commentaries on the 
Sahify of Muslim, the Talqin of al-Tha^labi (unfinished?), 

the Burhan of Abu al-MaCall al-JuwaynT, and others.
Died 536/II42, at the age of more than 80.

105* al-Madhiyya: two well-known places are so named, one
in Morocco, on the Atlantic coast, near Sala, and the 
other on the east coast of Tunisia, founded in 300/912

—  C  —• *r t —*by the Shi i Mahdi Ubayd Allah. Presumably the latter 
is the one in question here.

106. al-Suyyuri: it is not clear who this is. One thing
that can be said with certainty is that it is not 
al-Miqdad b. ^Abd Allah b. Muhammad b. al-Suyyuri", 
the well-known lawyer and theologian, since he died 
in 862/1423, almost 400 years after the date of this 
episode.



136. Asbagh: Asbagh b. al-Faraj b. Sacid b. N a f . A
great Maliki faqTh in Egypt; a scribe of Ibn Wahb.

Died 225/840.
171. Mutrif: Abu al-Qasim Mutrif b. cIsa b. Labib b.* »

Muhammad b. Mutrif al-Ghassani al-Ilbiri (al-Gharnati). 

Qadi*, literary man and historian of al-Andalus. Wrote 
Fuqaha7 Ilbira, Shu ftara’ IlbTra, Ansab al-*Arab 

al-nazilina fi Ilbira wa-akhb*aruhum. Died 356/967*
172. Ibn al-Majishun: Abu Marwan cAbd al-Malik b . cAbd

al-cAziz b. cAbd Allah al-TamimT. Died 212/827*
al-CUtbiyya: the principal work of Muhammad b. Ahmad
al-Qurtubi*, the most important representative of the 
Maliki madhhab in al-Andalus. Died 255/869*

173* al-Wac|iha: a work on the sunna and fiqh by Ibn Habib
(died 239/953): Abu Marwan *Abd al-Malik b. Habib b.

t

Sulayman b . Harun al-Sulami al-IlbiroT al-Qurtubi.
al-Qa^nabi": ^bd Allah b. Maslama b. Qacnab al-Harithi.

Reliable muljaddith. From Medina but lived at Basra.1 *
Died 221/835.

205* Ibn al- ^rabi: Abu Bakr Muhammad b. cAbd Allah b.
Muhammad b. Ŝ bd Allah b. Ahmad al- ̂ Arabi al-Ma^ af iri. 
Came from Seville. Polymath, Qadi of Seville. Died 
and buried in Fez,„ 543/1148.
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