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In tro d u c tio n

"Freedom is  a supreme value fo r  a l l  Arabs because 
they a re  d eprived  o f  i t ,  The Arab peop le  are  dep rived  o f  the  
freedom o f  thought and expression, o f  the r ig h t  to  p a r t ic ip a te  
in  decision-m aking;  they a re  exposed to imprisonment, to r tu re  
and murder -  in c lu d in g  c o l le c t iv e  murder; th e ir  honour is  tram pled  
upon, th e ir  h ighest values v io la te d ; and s ile n c e  and submission  
a re  imposed upon them everywhere, The Arab people a re  today 
desperate and w ithout hope, w ithout f a i t h  in  themselves o r in  
th e ir  regimes, U1

Th is  i s  the  dep ress ing  p ic tu re  o f  the  Arab people, described  by a 

group o f  Arab in te l le c tu a ls ,  academics and p ro fe s s io n a l people, a t  a 

m eeting he ld  in  Hammamat, Tunis, in  1983. They d e sc rib e  a peop le  

la c k in g  p o l i t i c a l  r ig h t s  and freedom s and, more s e r io u s ly , the  

v io la t io n  o f  the  b as ic  human r ig h t s  o f  l i f e ,  l ib e r t y  and p h y s ic a l 

in t e g r i t y  by t h e i r  regim es.

The depress ing  c ircum stances o f  contem porary p o l i t i c a l  l i f e  in  the  

Arab w orld  has le d  me to  make t h is  s tudy , a im ing  to  examine the  

p o s it io n  o f  A rab c o u n tr ie s  in  the  l ig h t  o f  t h e i r  o b l ig a t io n s  under 

in te rn a t io n a l law , by a n a ly s is  o f  the  in s tru m e n ts  o f  in te rn a t io n a l  

human r ig h ts  law  which recogn ise  and aim to  p ro te c t  c e r ta in  r ig h t s  

and freedoms. I  in te n d  to  examine the  s ta tu s  o f  those  in s tru m e n ts  

whether a t  the  n a tio n a l, re g io n a l o r  in te rn a t io n a l le v e l.  I  w i l l  

examine the Arab governm ents ’ le g a l p o s it io n  a cco rd in g  to  

in te rn a t io n a l in s t i t u t io n s  and the  in s tru m e n ts , in  p a r t ic u la r ,  to  

what e x te n t th e y  recogn ize  them and su b je c t to  what r e s t r ic t io n s .

1, Tbs Hamasiat Declaration, tfsrip Deports, January 1984, p'23
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I w i l l  re v ie w  w hether those ru le s  and in s tru m e n ts  a re  accep tab le  

to  a l l  the  A rabs and i f  Arab s ta te s  have made re le v a n t  

re s e rv a tio n s  o r  deroga tions.

The purpose o f  t h is  a n a ly s is  i s  to  assess the  e x te n t to  which the  

Arab in d iv id u a l ’s  r ig h t s  and freedom s a re  p ro te c te d , and the  le g a l 

remedy a v a ila b le  to  h im , in  the  l i g h t  o f  in te rn a t io n a l human r ig h ts  

law, as w e ll as in  the  re g io n a l and n a tio n a l p ro v is io n s  which aim  

to  achieve p ro te c t io n  o f  human r ig h ts .

I  examine d i f fe r e n t  concepts o f  human r ig h t s  and o th e r  

in te rn a t io n a l issu e s  re la te d  to  them, in c lu d in g  the  Is la m ic  concept 

o f  in te rn a t io n a l la w  and human r ig h ts ,  as in  the  contem porary Arab  

w orld  r e l ig io n  con tinues to  be a s ig n i f ic a n t  fa c to r .

Whether Is la m ic  teach ing  i s  in  c o n tra d ic t io n  w ith  the  p r in c ip le s  o f  

modern in te rn a t io n a l law  o r  in te r n a t io n a l ly  agreed human r ig h t s  

must be examined in  the  l ig h t  o f  c e r ta in  s ta tem en ts  fro m  M uslim s, 

express ing  extrem e views which I  quote :

*Uhat they c a ll human rights is  nothing but a collection o f corrupt rules worked out by 
Zionists to destroy a l l  true re lig ions '

Ayatollah M o l l  ah Khomeini

and :

"Uhen we want to fin d  out what is  right and what is  wrong we do not go to the United 
Nations; we got to the Holy Koran , , ,  For us the Universal Declaration o f Human Rights is  
nothing but a collection o f mumbo-Jumbo by disciples o f Satan

Ayatollah H ir -A li Houssave-Khameneh’i 2

2, *Islam and human righ ts* Edward Mortimer Index on Censorship S/83, pS
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Human r ig h t s  issu e s  became more and more o f  concern to  the  

in te rn a t io n a l community as re f le c te d  by the  in c re a s in g  number o f  

non-governm ental o rg a n is a tio n s  which devoted them selves to  the  

movement o f  human r ig h ts ,  as a n a tu ra l re a c tio n  to  a s e r ie s  o f  

fa c to rs . The human r ig h t s  movements rep resen ted  by se ve ra l 

in te rn a t io n a l o rg a n is a tio n s , UN organs and agencies, Amnesty 

In te rn a tio n a l and the  In te rn a tio n a l Commission o f  J u r is ts ,  e tc ., 

responded to  the  human r ig h t s  issues, in c lu d in g  the  p ra c t ic e s  o f  

governments, in  a ve ry  e f fe c t iv e  way d e s p ite  the  n a tu re  o f  the  

governments.

As human r ig h t s  and t h e i r  p ro te c t io n  ga ined im p o rta n t s ta tu s  in  

modem h is to r y  e s p e c ia lly  a f t e r  th e  Second World War, becoming an 

im p o rta n t su b je c t o f  in te rn a t io n a l law, th e re fo re , t h is  research  w i l l  

concen tra te  on the  in te rn a t io n a l in s tru m e n ts  now in  fo rc e  which  

d ec la re  the  la w  o f  human r ig h ts ,  c o n c e n tra tin g  on c e r ta in  r ig h t s  and 

freedoms o f  concern to  the  p o l i t i c a l  l i f e  o f  the  A rab  in d iv id u a l.  

T h is  means the  bas ic  undisputed r ig h t s  and freedoms which leave  no  

room f o r  question  as to  whether the y  a re  com pa tib le  w ith  any  

c u ltu re , id e o lo g y  o r  r e l ig io n  -  th e  r ig h t s  o f  l i f e ,  l ib e r t y  and 

s e c u r ity  o f  person.

Two ques tions  which dom inate th e  issu e  o f  the  r o le  and 

e ffe c tiv e n e s s  o f  in te rn a t io n a l human r ig h t s  law  as f a r  as t h is  

research i s  concerned a re  : can the  p re s e n t system  o f  in te rn a t io n a l  

law  e f fe c t iv e ly  p re v e n t v io la t io n s  o f  human r ig h ts ?

Can in te rn a t io n a l law  p ro v id e  an e f fe c t iv e  remedy f o r  v io la t io n s  o f  

human r ig h t s  in  A rab co u n trie s?

- H i -



In  the  f i r s t  Chapter, I  examine th e  o r ig in s ,  background and 

development o f  in te rn a t io n a l human r ig h t s  law. O f p a r t ic u la r  

in te re s t  to  the  research  i s  the  r o le  o f  revealed r e l ig io n  as a 

source o f  human r ig h ts .  I  examine the  Is la m ic  teach ing  w ith  re g a rd  

to  in d iv id u a l 's  r ig h t s  and freedoms, and in  p a r t ic u la r  i t s  r o le  in  

d e fin in g  the  in a lie n a b le  r ig h t s  o f  the  in d iv id u a l in  h is  r e la t io n  

w ith  the  s ta te . In  a sense r ig h t s  g ra n te d  by re lig io u s  tea ch in g  a re  

s u b s ta n t ia l ly  the  same as the  r ig h t s  d e rived  from  the  s ta te  o f

natu re , the  s o -c a lle d  ”n a tu ra l r ig h t s ”  o f  man, e labo ra ted  by John 

Locke and c o d if ie d  in  the  f i r s t  h is to r ic a l  human r ig h t s  d e c la ra t io n s  

o f  the  e igh teen th  cen tu ry .

A f te r  a b r ie f  su rvey  o f  the  le g a l developments d u r in g  the  

e igh teen th  and n ine teen th  ce n tu rie s , where I  examine im p o rta n t

p r in c ip le s  o f  the  deve lop ing  law  o f  n a tio n s , such as th e  d o c tr in e s  

o f  n a tio n a l s o v e re ig n ty  and hum an ita rian  in te rv e n t io n , I  ana lyse  

some o f  the  im p o rta n t modern human r ig h t s  in s tru m e n ts . B eg inn ing  

w ith  the  UN C ha rte r, I  assess the  co n te n ts , and the  le g a l s ta tu s  and 

im p lic a t io n s  o f  the  p r in c ip a l in s tru m e n ts  o f  concern to  the  

research, p a r t ic u la r ly  the  U n ive rsa l D e c la ra tio n  o f  Human R ig h ts , the  

In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  R ig h ts , and the

O ptiona l P ro to co l to  i t ,  and o th e r in s tru m e n ts  such as the  re c e n t ly

adopted Convention a g a in s t T o rtu re  and O ther C ruel, Inhuman o r  

Degrading Treatm ent o r  Punishment. S ince  many o f  the  Arab c o u n tr ie s  

examined in  the  research have acceded to  some o f  these in te rn a t io n a l 

in s tru m e n ts  i t  i s  w o rth w h ile  to  ana lyse  t h e i r  le g a l s ta n d in g  and the  

o b lig a t io n s  undertaken by s ig n a tu re  and r a t i f ic a t io n  so  as  to

- i v -



e s ta b lis h  the  le g a l p o s it io n  o f  Arab s ta te s  in  the  l i g h t  o f  

in te rn a t io n a l la w  and human r ig h t s  issues,

By su rve y in g  the  development o f  the  modem in te rn a t io n a l law  I  am 

ab le  to  examine a number o f  is su e s  which a f fe c t  the  human r ig h ts  

p o s it io n  in  the  Arab c o u n tr ie s  today, in c lu d in g  the  p r in c ip le  o f  

n a tio n a l s o v e re ig n ty  which con tinues  to  pose d i f f i c u l t i e s  f o r  the  

in te rn a t io n a l community in  in v e s t ig a t in g  and a tte m p tin g  to  dea l w ith  

human r ig h t s  v io la t io n s .  By exam in ing the  con ten t and le g a l s ta tu s  

o f  modern in s tru m e n ts , I  hope to  c la r i f y  the  le g a l u n d e rta k in g s  o f  

s ig n a to r ie s  o f  these in s tru m e n ts  and hence t h e ir  o b lig a t io n s , both  

to  the  in te rn a t io n a l community and t h e i r  own c it iz e n s .

As w e ll as the  d iscu ss ion  o f  the  c o n te n ts  o f  modern in te rn a t io n a l 

human r ig h t s  in s tru m e n ts , I  b r ie f ly  examine the  p rob lem s in v o lv e d  in  

t h e i r  im p lem en ta tion . The debate o ve r the  eva lua tion  o f  in te rn a t io n a l  

law  and human r ig h t s  could  n o t answer the  ques tions  which a r is e  in  

rega rd  to  the  e ffe c tiv e n e s s  o f  those  in s tru m e n ts . The p o in t  has been 

made, p r in c ip a l ly  by P ro fe sso r Watson, th a t  in  v iew  o f  th e  l im ite d  

e ffe c tiv e n e s s  o f  in te rn a t io n a l human r ig h t s  law, i t s  r o le  in  the  

p ro te c t io n  o f  human r ig h t s  i s  a t  bes t l im ite d ,3 i f  such a r o le  could  

be s a id  to  e x is t  a t  a l l , A

A f te r  a su rve y  o f  re g u la t in g  and im p lem enta tion  p rocedures  

in co rp o ra te d  in  the  Covenant, th e  q u a s i- ju d ic ia l p rocess  e s ta b lis h e d  

under the  O p tiona l P ro to co l, and o th e r  UN re p o r t in g  and

3, ",Legal theory, e fficacy and v a lid ity  in  the development o f human rights norms in  
international lav" J,S, Vatson University of I l l in o is  Lav Forum 3 137$
4, "The lim ited  u t i l i t y  o f international lav in  the protection of human righ ts" J,S, Matson 
American Society o f International Lav, 1330
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in v e s t ig a t iv e  procedures d e a lin g  w ith  human r ig h t s  issues, I  pass  

from  g lo b a l in te rn a t io n a l human r ig h t s  law  to  re g io n a l developments 

in  the  f ie ld  o f  human r ig h t s  p ro te c t io n . In  t h is  s e c tio n , I  examine 

b r ie f ly  the  achievem ents o f  the  European s ta te s  in  deve lop ing  the  

m ost e f fe c t iv e  s tan d a rd  o f  human r ig h t s  p ro te c t io n  now e x is t in g  , 

fo cu ss in g  on th e  e f fe c t  o f  the  European C ourt and Commission, be fo re  

p a ss in g  to  o th e r  re g io n a l developments.

I  examine the  human r ig h ts  a c t iv i t ie s  o f  two re g io n a l o rg a n is a tio n s  

: the  O rgan isa tion  o f  A fr ic a n  U n ity  and the  League o f  Arab S ta te s . I  

examine the  co n te n t o f  the  A fr ic a n  C h a rte r in  some d e ta i l  s in c e  the  

in s tru m e n t c o n ta in s  a number o f  unique p ro v is io n s  and in  some 

aspects  d i f f e r s  fro m  o th e r in te rn a t io n a l developments, p a r t ic u la r ly  

in  the  r o le  and competence o f  the  Committee e s ta b lis h e d  to  re g u la te  

the  observance o f  the  A fr ic a n  C h a rte r o f  Human and P eop les’ E ig h ts .  

F in a lly ,  I  examine the  a c t iv i t ie s  o f  the  re g io n a l o rg a n is a tio n  

p a r t ic u la r ly  concerned w ith  the  Arab w orld , su rv e y in g  the  

e s tab lishm en t o f  the  Permanent A rab Commission on Human E ig h ts  by 

the  League o f  A rab S ta tes .

By exam ining th e  issues  o f  im p lem en ta tion , such as re p o r t in g ,  

in v e s tig a t io n s , in te r - s ta te  and in d iv id u a l a p p lic a t io n s , I  hope to  

dem onstrate a s m a ll p a r t  o f  the  p re s e n t range o f  le g a l rem edies f o r  

human r ig h t s  v io la t io n .  By exam in ing re g io n a l developm ents which  

a lre a d y  o f fe r  an im p re ss ive  sa feguard  o f  human r ig h t s  and p rom ise  

more e f fe c t iv e  sa feguards to  the  in d iv id u a l in  th e  fu tu re , I  hope to  

show both the  p re se n t achievem ents o f  human r ig h t s  law , and i t s  

p o te n t ia l f o r  deve lop ing  human r ig h t s  p ro te c t io n  in  a l l  re g io n s  o f  

the  w orld .
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In  the  second Chapter, I  examine c e r ta in  human r ig h t s  issues  which  

fo rm  the  s u b je c t o f  the  research : the  p ra c t ic e s  o f  a r b i t r a r y  a r re s t  

and d e te n tio n , to r tu re  and c ru e l, inhuman o r  degrad ing  tre a tm e n t o r  

punishm ent, and e x tr a - ju d ic ia l k i l l i n g .  I  examine each o f  the  th ree  

issues a cco rd in g  to  a s im i la r  procedure, beg inn ing  w ith  an a n a ly s is  

o f  the  in te rn a t io n a l le g a l unde rs tand ing  o f  the  p ra c tic e s , Hy 

a n a ly s is  o f  each issu e  i s  based on the  p ro v is io n s  o f  in te rn a t io n a l 

human r ig h t s  in s tru m e n ts  d e a lin g  w ith  the  r ig h ts  v io la te d  by the  

p ra c tic e s , in c lu d in g  d e f in it io n s ,  where a p p ro p ria te , as w e ll as the  

f in d in g s  o f  in te rn a t io n a l and re g io n a l organs, l i k e  th e  UN Human 

F ig h ts  Committee, where t h e i r  in te rp re ta t io n  i l l u s t r a t e s  le g a l 

understand ing, and the  European Court and Commission o f  Human 

F ig h ts , whose f in d in g s  and co n s id e ra tio n  o f  a lle ge d  v io la t io n s  o f  

the  European Convention on Human F ig h ts  and Fundamental Freedoms, 

c o n tr ib u te  va luab le  ju risp ru d e n ce  on the  in te rp re ta t io n  and 

understand ing  o f  human r ig h t s  law.

The n ex t s tage  o f  my a n a ly s is  i s  to  examine the  e f fe c t  o f  the  

s ta te  o f  emergency on in te rn a t io n a l and n a tio n a l le g a l p ro te c t io n  o f  

human r ig h ts ,  s in c e  th e re  i s  f re q u e n tly  a l in k  between the  s ta te  o f  

emergency and g rave  v io la t io n s  o f  human r ig h ts ,  w ith  p a r t ic u la r  

re fe ren ce  to  A r t ic le  4 o f  the  In te rn a tio n a l Covenant on C iv i l  and 

P o l i t ic a l  F ig h ts  concern ing  de roga tion  in  tim e  o f  p u b lic  emergency. 

The m ost d e ta ile d  d iscu ss ion  o f  t h is  issu e  occurs in  my exam ina tion  

o f  the  p ra c t ic e  o f  a r b i t r a r y  a r re s t  and d e te n tio n  s in c e  de roga tion  

from  the  p ro te c t io n  o f  in d iv id u a l ’s  l ib e r t y  i s  p ro v id e d  in  A r t ic le  4, 

w h ile  the  r ig h t s  o f  p h y s ic a l in t e g r i t y  and l i f e  a re  h e ld  to  be non­

derogable under any c ircum stances.
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A f te r  exam in ing  the  le g a l p ro v is io n s  to  be found a t  the  

in te rn a t io n a l le v e l concern ing  each o f  the  issues, I  pass to  the  

n a tio n a l le g is la t io n  o f  Arab co u n tr ie s , a n a ly s in g  th e  c o n s t itu t io n  

and o th e r law s in  term s o f  the  s tan d a rd  minimum le g a l p ro te c t io n  

id e n t if ie d  a t  the  in te rn a t io n a l le v e l. T h is  exam ination  o f  n a tio n a l 

le g is la t io n  e s ta b lis h e s  the  e x te n t to  which these r ig h t s  a re  le g a l ly  

safeguarded in  the  Arab co u n trie s . F in a l ly ,  I  examine th e  p ra c t ic e  o f  

Arab governm ents w ith  rega rd  to  the  th ree  is su e s  us ing , in  

p a r t ic u la r ,  the  f in d in g s  o f  Amnesty In te rn a tio n a l,  to  e s ta b lis h  the  

occurrence and e x te n t o f  human r ig h t s  v io la t io n s  in  the  Arab w orld .

Hy a n a ly s is  o f  the  human r ig h t s  issues co n ta in s , in  the  case o f  

to r tu re , exam ina tion  o f  the  tra va u x  p re p a ra to ire s  f o r  the  Convention  

a g a in s t T o rtu re , s in c e  th is  re co rd  o f  the  p o in ts  o f  d is p u te  and 

areas where agreement on in te rn a t io n a l a c tio n  was d i f f i c u l t  to  reach  

i s  va luab le  f o r  the  l ig h t  i t  sheds on in te rn a t io n a l la w  in  gen e ra l, 

and the  a t t i tu d e  o f  the  in te rn a t io n a l community to  t h is  human r ig h t s  

v io la t io n  in  p a r t ic u la r .  The s e c tio n s  in  which I  ana lyse  the  issu e s  

o f  a r b i t r a r y  a r re s t  and d e te n tio n  and e x t r a - ju d ic ia l k i l l i n g  make 

use o f  re p o r ts  produced a t  the  re q ue s t o f  the  UN Commission on 

Human R ig h ts , in  o rd e r to  examine the  in te rn a t io n a l le g a l 

understand ing  o f  these p ra c tic e s  in  the  absence o f  d e f in i t io n s  in  

the  in s tru m e n ts  themselves.



The Arab governm ents ’ re c o g n it io n  and indeed acceptance o f  

in te rn a t io n a l le g a l p ro v is io n s  p ro te c t in g  human r ig h t s  i s  again  

under exam ination  in  Chapter Three where I  su rvey  the  response o f  

Arab governm ents to  in te rn a t io n a l o rg a n is a tio n s  on human r ig h t s  

issues. In  C hapter Three I  examine the  response o f  A rabs a t  a 

number o f  le v e ls  to  t h e i r  human r ig h t s  p o s it io n .

I  re v ie w  the  governm enta l p ro g re s s  in  the  e s ta b lish m e n t o f  a 

re g io n a l commission in  the  f ie ld  o f  human r ig h t s  as a response to  

the  c a l l  o f  the  UN f o r  the  e s ta b lish m e n t o f  re g io n a l human r ig h t s  

organs. Again a t  governm enta l le v e l,  I  examine the  response o f  Arab  

governm ents to  in te rn a t io n a l o rg a n is a tio n s . I  begin w ith  c e r ta in  

Arab governm ents ’ response in  the  in te rn a t io n a l forum  o f  th e  U nited  

H ations, c o n c e n tra tin g  p a r t ic u la r ly  on the  o f f i c i a l  response to  

re p o r t in g  o b lig a t io n s  undertaken by s ig n a tu re  o f  the  In te rn a tio n a l  

Covenant on C iv i l  and P o l i t ic a l  R ig h ts . I  examine the  re p o r ts  

subm itted  to  the  Human R ig h ts  Committee under A r t ic le  40, re v ie w in g  

p a r t ic u la r ly  those  s e c tio n s  o f  c o u n try  re p o r ts  d e a lin g  w ith  the  

th ree  issu e s  o f  in te r e s t  to  th e  research  and a ls o  exam in ing  

d iscu ss ion s  between Arab governm ents ’ re p re s e n ta tiv e s  and the  Human 

R ig h ts  Committee d u r in g  co n s id e ra tio n  o f  re p o r ts .

In  the  n e x t s e c tio n  o f  C hapter Three, I  su rvey com m unications and 

d iscu ss io n s  between Arab governm ents and the  non-governm enta l 

o rg a n isa tio n , Amnesty In te rn a tio n a l,  aga in  c o n c e n tra tin g  on the  th re e  

issues  o f  the  a lle g e d  p ra c t ic e  o f  a r b i t r a r y  a r re s t  and d e te n tio n , 

to r tu re  and e x t r a - ju d ic ia l  k i l l i n g .
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F in a lly ,  I  examine the  e f f o r t s  o f  Arab non-governm enta l 

o rg a n is a tio n s  concerned w ith  human r ig h t s  a t  re g io n a l and n a tio n a l 

le v e ls . I  co nce n tra te  on the  achievem ents o f  the  Union o f  A rab  

Lawyers and the  e f f o r t s  o f  the  a u th o rs  o f  the  Hammamat D e c la ra tio n  

o f  Tunis, bu t a ls o  dem onstra te  the  e f f o r t s  o f  human r ig h t s  g roups a t  

a n a tio n a l le v e l,  p a r t ic u la r ly  in  L ibya  and S y ria .

By exam ining the  response o f  A rabs a t  a l l  le v e ls  to  t h e i r  human 

r ig h ts  p o s it io n ,  the  e x te n t o f  re a l acceptance and unde rs tand ing  o f  

in te rn a t io n a l human r ig h t s  norms can be dem onstrated. In  a d d it io n ,  

the  e x te n t o f  governm enta l im p lem enta tion  o f  t h e i r  human r ig h t s  

unde rtak ings  can be seen in  t h e i r  response to  in te rn a t io n a l 

o rg a n isa tio n s .

In  the  f in a l  Chapter, I  examine th e  Is la m ic  concept o f  human r ig h t s

and o th e r re la te d  issues  in  Is la m ic  law . As I  m ention a t  the

beg inn ing  o f  the  in tro d u c t io n , the  Is la m ic  re l ig io n  i s  an im p o rta n t

fa c to r  in  contem porary Arab p o l i t ic s ,  and I  f in d  i t  v e ry  im p o rta n t

to  examine Is la m ic  th e o ry  in  o rd e r to  re c o n firm  th a t  Is lam  does n o t

re je c t  modern developments in  human r ig h t s  p ro te c t io n , as  some

M uslim s c la im . I  t r y  i to  dem onstra te  s im i la r i t ie s  and common

conc lus ions  in  Is la m ic  unders tand ing  and modern in te rn a t io n a l la w  in

o rd e r to  show th a t  the re  i s  no fundam ental c o n tra d ic t io n  between

Is la m ic  concepts and those o f  modem in te rn a t io n a l law.

My a n a ly s is  beg ins w ith  an exam ination  o f  the  law  o f  n a tio n s  from

the  Is la m ic  p o in t  o f  view, a im ing  to  show th a t  Is la m ic  in te rn a t io n a l

law  re cogn ises  many ru le s  to  be found in  modem in te rn a t io n a l law .

As background to  my exam ination  o f  the  Is la m ic  concept o f

in te rn a t io n a l r e la t io n s  in  tim e  o f  peace and war,
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I  examine the  issu e s  o f  D ar a l- Is la m , Dar a l-H a rb , D a r a l-A h d  and 

the  concept o f  J ihad, as examples o f  the  ru le s  o f  Is la m ic  

understand ing  o f  in te rn a t io n a l re la t io n s .  As examples o f  Is la m 's  

understand ing  o f  in te rn a t io n a l law , I  examine Is la m ic  hum an ita rian  

law, the  Is la m ic  law  o f  t re a t ie s ,  and the  p ro te c t io n  o f  d ip lo m a ts  

under Is la m ic  law  (S h a ri'a ).

In  the  n e x t s e c tio n  I  examine the  unders tand ing  o f  Is lam  to  human 

r ig h ts  concepts, c o n c e n tra tin g  aga in  on the  r ig h t s  o f  concern to  the  

research : l i f e ,  l ib e r t y  and p h y s ic a l in te g r i t y .  I  co nce n tra te  on the  

p r im a ry  sources o f  S h a ri'a  -  the  Qur'an and Sunnah, bu t a ls o  us in g  

secondary sources, such as the  c o n s is te n t p ra c t ic e  o f  the  fo u r  

K a li fa s , in  o rd e r to  dem onstra te  Is la m ic  teach ing. I  examine the  

p ro te c t io n  o f  human r ig h t s  in  Is lam  in  the  l i g h t  o f  the  modem  

in te rn a t io n a l le g a l p ro v is io n s  p ro te c t in g  human r ig h ts ,  in  o rd e r  to  

dem onstrate th a t  on b as ic  issues, the  two concepts a re  com patib le , 

and r e f le c t  common m ora l and s o c ia l values.

In  the  f in a l  se c tio n  o f  C hapter Four, I  su rvey  the  p o s it io n  o f  

Is la m ic  law  in  some Arab co u n tr ie s , choosing  my examples to  

dem onstrate the  v a ry in g  e x te n ts  to  which Is la m ic  law  has been 

re ta in e d  o r  re - in s ta te d  in  modern Arab co u n trie s , and ve ry  b r ie f ly  

shed l ig h t  upon i t s  e ffe c ts  on human r ig h t s  and la w  in  those  

co u n trie s .
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SECTION ONE

SURVEY OF HUMAN RIGHTS TH EORIES

(a) Natural law
(b) Positivist theory 
<c> Marxist theory
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A b as ic  problem  o f  the d iscu ss ion  o f  human r ig h t s  th e o ry  in  any  

tim e  i s  the  d i f f i c u l t y  in  id e n t i f y in g  and d e f in in g  human r ig h ts .

Some have id e n t i f ie d  human r ig h t s  as those which a re  "u n iv e rs a l" 

and "m ora l” . Such term s add l i t t l e  to  our unders tand ing  o f  the  

na tu re  o f  human r ig h ts ,  as we s t i l l  have to  say what makes c e r ta in  

r ig h ts  "m ora l”  o r  "u n iv e rs a l", and by which c r i t e r ia  such va lues may 

be assigned

The d i f f i c u l t y  in  d e f in i t io n  i s  n o t co n fin e d  to  the  b roade r term  

"human r ig h ts " ,  but, as we s h a ll see, d e f in i t io n s  o f  th e  more 

s p e c if ic  c i v i l  and p o l i t i c a l  r ig h ts  a re  com p lica ted , n o t o n ly  by 

t h e i r  na tu re , but in  a d d it io n , by the  fa c t  th a t they a re  o fte n  

d iscussed and d ra fte d  in  genera l term s so as to  avo id  

disagreem ents between governm ents, w hether in  c re a tin g  in s tru m e n ts  

o r  in  rega rd  to  im p lem enting  them, as a re s u lt  o f  d i f fe r e n t  

id e o lo g ie s ,* Th is  d i f f i c u l t y  may n o t be considered a m a jo r p rob lem , 

as m ost n a tio n s  agree, on paper a t  any ra te , th a t  those r ig h t s  and 

freedom s in  genera l, w hether p o l i t i c a l  o r  c i v i l ,  economic, s o c ia l o r  

c u ltu ra l,  a re  considered to  be:

", , , the fundamental moral and social values which should be, or should 
continue to be realised in  any society f i t  for in te llig e n t and responsible 
citizens"

"those minimal things without which i t  is  impossible to develop one's 
capabilities and to live  a l i f e  as a human being,,, "3

1, "The jurisprudence of human righ ts" by Jerome Shestack in  Human Rights in  International 
Law M  I (ed) Theodor Heron, 1984 pp 74-75
2, Human rights in  the world A,H, Robertson 1972 p71
3, ",Hatural Rights" by Hargaret Hacdonald in  Proceedings of the A ristote lian Society 47 
(1946-1947), p240 and "Rights, Human Rights and Racial Discrimination" by Richard A,
iVasserstrom Journal of Philosophy, 61 ; 20 (October 29 1964), p636, quoted by Hugo Adam 
Bedau in  "Human rights and foreign assistance programs" in  Human Rights and US Foreign 
Policy (Eds) Peter 6, Brown and Douglas HacLean, 1979 p42
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Most w r i te rs  on t h is  su b je c t comment upon the  d i f f i c u l t y  o f  f ix e d  

d e f in i t io n s  in  the  fo rm u la tio n  o f  human r ig h t s  th e o ry f  T h is  i s  

d ir e c t ly  a t t r ib u ta b le  to  the  d iffe re n c e s  in  p e rsp e c tive  based on 

needs, c o n f l ic ts , p ra c t ic a l c ircum stances and above a l l ,  in te re s ts .  

As a r e s u lt  th e re  have been d if fe re n c e s  o f  o p in io n , and 

disagreem ents ove r the  in te rp re ta t io n  o f  issues, whether in  p o l i t i c a l  

o r  p h ilo s o p h ic a l co n te x ts . In  in te rn a t io n a l p o l i t ic s ,  d if fe re n c e s  o f  

c u ltu re , n a tio n a l t r a d it io n s ,  and p o l i t i c a l  in te re s ts  must be counted  

f o r  t h e i r  im pact on the  concept o f  human r ig h ts .  The United F a tio n s  

v o tin g  p a tte rn s  on human r ig h t s  issues  in d ic a te  th a t  many n a tio n s  

have d if fe r e n t  s tanda rds  in  t h e i r  d e f in i t io n  o f  human r ig h t s . 5

Th is  in  tu rn  w i l l  ra is e  ano the r p o in t,  concern ing  the  mechanism f o r  

t h e i r  p ro te c t io n . One could  ra is e  the  question  o f  w hether human 

r ig h t s  le g is la t io n  and enforcem ent shou ld  be considered m a tte rs  o f  

n a tio n a l ju r is d ic t io n ,  o r  in te rn a t io n a l m a tte rs . I  w i l l  examine th is  

question  la t e r  in  the  chap ter,

In  o rd e r to  understand and a pp re c ia te  the  concept o f  human r ig h ts ,  

I  s h a l l examine i t s  p h ilo s o p h ic a l and le g a l p e rsp e c tive s , then pass  

to  i t s  h is to r ic a l  development, end ing in  the  tw e n tie th  ce n tu ry  

w ith  the  b ir th  o f  in te rn a t io n a l human r ig h t s  in s tru m e n ts  a f t e r  the  

Second World War,

4, Human rights and world public order ; the basic po lic ies o f an international law of human 
dignity Hyres 8, HcDougal, Harold 0, Lasswell, and Lung-chu Chen, 1980 pp64-65
5, An example o f how voting patterns on human rights issues re flect d ifferent cultures and 
national traditions can be seen in  the voting on Resolution 39/137 of 1984 which dealt with 
the question o f a second draft optional protocol to ICCPR, aiming to abolish capital 
punishment, The voting pattern is  instructive because i t  clearly reflects the attitude of 
the majority of Arab and Islamic countries towards th is issue,

Resolutions and Decisions adopted by the General Assembly during the f i r s t  part o f i t s  
th irty -n in th  session 18th September -18th December 1984, p442-3,
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the w o rld  tow ards t h e ir  fe l lo w  human beings.

I  in te n d  to  begin by lo o k in g  a t  some m a jo r issues  in  human r ig h ts  

the o ry  : n a tu ra l law  and the  autonomy o f  the  in d iv id u a l;  p o s it iv is m  

and the a u th o r ity  o f  the s ta te ; Marxism.

N a tu ra l Law :

N a tu ra l law  theo ry , f i r s t  e labo ra ted  by the S to ic s  o f  the  

H e lle n is t ic  and Homan p e r io d , embodies e lem entary p r in c ip le s  o f  

ju s t ic e  as ir re v o c a b le , u n a lte ra b le  and e te rn a l r ig h t s . 6 One can say  

th a t the  western t r a d i t io n  o f  human r ig h t s  i s  ve ry  much assoc ia ted  

w ith  what may be c a lle d  the  "n a tu ra l la w " t r a d i t io n .7

G ro tiu s  was im p o rta n t in  deve lop ing  s e c u la r n a tu ra l law. He de fin e d  

n a tu ra l law  as "a d ic ta te  o f  r ig h t  reason which p o in ts  ou t th a t  an 

a c t , acco rd in g  as i t  i s  o r  i s  n o t in  c o n fo rm ity  w ith  r a t io n a l  

natu re , has in  i t  a q u a li ty  o f  m oral baseness o r  m ora l n e c e s s ity ."  

In  fa c t ,  modern human r ig h t s  law  re s ts  m a in ly  on n a tu ra l law  and 

n a tu ra l r ig h t s  theo ry , d i f f i c u l t i e s  may a r is e  in  d e c id in g  which  

r ig h ts  a re  to  be d e rived  from  "na ture". W hile b as ic  human r ig h t s  

such as l i f e  and l ib e r t y  seem to  d e r iv e  from  the "n a tu ra l s ta te "  o f  

man, o th e r more s o p h is t ic a te d  c la im s  have a le s s  f i r m  b a s is  in  

n a tu ra l theo ry . He a ls o  developed the  "Law o f  N a tio n s " based on law s  

d e rived  from  the  w i l l  o f  man and the  p r in c ip le s  o f  the  law  o f  

natu re .

8, "The Jurisprudence of Human Rights” by Jerome Shestack in  Human Rights in  Internationa]
Law Vol I Ed Theodor Heron, 1384 p?7
7, ”The Roots and Origins o f Human Rights” by Elaine Pagels in Human d ign ity  ; The
Internationalization of Human Rights Ed, Alice Henkin p6
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These ideas o f  n a tu ra l r ig h t s  have been developed in  in te rn a t io n a l 

law  in  the  tw e n tie th  c e n tu ry  by H. Lau terpach t.

John Locke fo rm u la ted  a d o c tr in e  in  which men, ra t io n a l by n a tu re , 

and fre e  because they a re  r a t io n a l, a re  capable o f  know ing f o r  

them selves the  fundam ental p r in c ip le s  by which th e ir  conduct ought 

to  be governed, A l l  th a t i s  needed i s  the  a d d it io n a l fo rc e  and 

a u th o r ity  o f  c i v i l  governm ent to  ensure th a t  these p r in c ip le s  w i l l  

be respected  by a l l .  Thus, under the  law  o f  na tu re , men en joy  n a tu ra l 

r ig h ts ,  in h e re n t ly  th e ir s  as men, which c o n s t itu te  a s tan d a rd  p r io r  

to  a l l  government and indeed a l l  s o c ie ty . The r ig h ts  a re  those o f  

l i f e ,  l ib e r t y  and e s ta te ,s

Locke’s  ’’Two T re a tis e s  o f  Government”  and the  ’’L e t te rs  o f  

T o le ra tio n ”  a re  im p o rta n t f o r  understand ing  h is  p o l i t i c a l  the o ry , bu t 

they  a ls o  rem ind us th a t  the  th e o ry  o f  n a tu ra l r ig h ts ,  in  h is  p o in t  

o f  view, i s  concerned n o t o n ly  w ith  r ig h t s  o f  p o l i t i c a l  l ib e r t y  and 

o f  p ro p e rty , but a ls o  w ith  r ig h ts  o f  conscience, r ig h t s  m an ifes ted  

in  freedom o f  b e lie f ,  freedom o f  r e l ig io u s  p ra c tic e , freedom o f  

worsh ip , a l l  in  ways th a t do n o t encroach upon the  r ig h t s  o f  o th e rs  

so  as to  re q u ire  the  in te rv e n t io n  o f  th e  c i v i l  power.

Locke’s  ’’Two T re a tise s  o f  Government”  form ed the  c la s s ic  d o c tr in e  

o f  n a tu ra l r ig h ts ,  n o t o n ly  f o r  England and c o n tin e n ta l Europe, bu t 

the  d o c tr in e  a ls o  became c la s s ic  f o r  F o rth  America. We encounte r the  

d o c tr in e  in  a document l ik e  the  American D e c la ra tio n  o f

$, “The rights o f nan since the reformation ; an h is to rica l survey* by J,H, Burns in  An 
Introduction to the Study o f Human Rights, p24
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Independence, w ith  i t s  a s s e rtio n  o f  the  ex is tence  o f  ” in a lie n a b le  

r ig h t s ", among which a re  " l i f e ,  l ib e r t y  and the  p u r s u it  o f  

happ iness” ,9

We f in d  i t  again, more e la b o ra te ly , in  the  French D e c la ra tio n  o f  the  

F ig h ts  o f  Nan and the  C itiz e n  in  1789, W hile t h is  in d ic a te s  th a t  the  

idea o f  n a tu ra l r ig h t s  was a t  th is  tim e  in  the arena o f  a c tu a l 

p o l i t i c a l  c o n f l ic t  and a c tio n , i t  m ust be p o in te d  ou t th a t,  

p h ilo s o p h ic a lly ,  the  d o c tr in e  has been much c r i t ic is e d ,  fro m  the  

e igh teen th  ce n tu ry  onwards,

Two schoo ls  o f  though t which c r i t ic is e d  n a tu ra l r ig h t s  th e o ry  were 

the U t i l i ta r ia n s  and the  S cep tics . The U t i l i ta r ia n s  argued th a t  the  

appeal to  n a tu ra l r ig h t s  was useless and indeed dangerous - use less  

because i t  s u b s titu te d  an a b s tra c t io n  f o r  the  measureable  

c r i te r io n  o f  the  g re a te s t happ iness o f  the  g re a te s t number, and 

dangerous because o f  i t s  im p lic a t io n  th a t  any in s t i t u t io n  m ig h t be 

open to  cha llenge  by those who c la im ed i t  in fr in g e d  t h e ir  

in a lie n a b le  n a tu ra l r ig h ts .

In s im i la r  ve in , the  S cep tics , in c lu d in g  Bentham, argued th a t  a 

s c ie n t i f i c  technique f o r  a ch ie v in g  human happiness shou ld  be 

s u b s titu te d  f o r  the  ir r e le v a n t  r h e to r ic  o f  n a tu ra l law  and the  

r ig h ts  o f  man.10 Whatever may be s a id  about n a tu ra l r ig h t s  the o ry , 

i t  cannot be denied th a t  t h is  th e o ry  makes p o s s ib le  an appeal 

a g a in s t u n jus t power to  a h ig h e r  a u th o r ity  which p ro te c ts  in d iv id u a l

9, Human rights in  the world fi.H, Robertson, 1992 pS
10, "The rights of man since the reformation ; an h is to rica l surveyH by J,H, Burns in  fin 
Introduction to the Study o f Human Rights, pp24-26
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human r ig h t s . 1’ I t  id e n t i f ie s  human freedom from  which o th e r human 

r ig h ts  n a tu ra l ly  f lo w . I t  p ro v id e s  p ro p e r t ie s  o f  d e p e n d a b ility  and 

suppo rt, d o m e s tic a lly  and in te rn a t io n a lly ,  f o r  a human r ig h ts  

system. The c r i t i c a l  problem  fa c in g  n a tu ra l r ig h t s  d o c tr in e , now as 

in  the  p a s t, i s  how to  determ ine the  norms th a t  a re  to  be 

considered as p a r t  o f  the  law  o f  na tu re , and th e re fo re  in a lie n a b le ,  

and how to  determ ine the  scope o f  n a tu ra l r ig h ts .

P o s i t iv is t  Theory :

Id e o lo g ic a l co n tro v e rs y  d id  n o t s u b s ta n t ia l ly  advance the  d o c tr in e  

o f  in d iv id u a l human r ig h ts ,  but from  the  co n tro ve rsy , th e re  emerged 

p o s i t i v i s t  th in k e rs , l i k e  Bentham and A u s tin , who sought to  b r in g  

about re fo rm  in  the  law  to  meet the  n a tu ra l changing needs o f  human 

beings.

P o s i t iv is t  the o ry  and i t s  p h ilo so p h y  came to  dom inate le g a l the o ry  

d u rin g  m ost o f  the  n ine teen th  cen tu ry , and i t  s t i l l  commands 

cons ide rab le  a lle g ia n c e  in  the  tw e n tie th . In  accordance w ith  

p o s i t i v is t  theory, the  source o f  human r ig h t s  i s  to  be found o n ly  in  

the  enactments o f  a system  o f  law  w ith  sa n c tio n s  a ttached  to  i t . 12 

However c le a r ly  the  e va lua tion  o f  t h is  th e o ry  in  the  p ro te c t io n  o f  

human r ig h ts  r e l ie s  ve ry  much on the  bea ring  o f  s ta te s . A lthough one 

could e a s ily  focus  on s p e c if ic  im p lem enta tion  th a t  i s  necessary to  

p ro te c t  p a r t ic u la r  r ig h ts ,  th is  le g a l conception  i s  use fu l in  

deve lop ing  a system  o f  human r ig h ts  in  in te rn a t io n a l law  through

11, Hunan rights and world public order ; the basic po lic ies o f an international law of 
human d ignity Hyres S, HcPougal, Harold D, Lasswell, and Lung-chu Chen, 1980 pp$4-SS
12, *The Jurisprudence o f Human Rights11 by Jerome ShestacR in Human Rights in  International 
Law ifol I Ed Theodor Heron, 1984 p?9



t re a t ie s  and law s agreed by n a t io n s .13

In  c r i t ic is m ,  one may say th a t  the  p o s i t i v is t  approach l e f t  no room 

f o r  the  s ta tu s  o f  the  in d iv id u a l in  in te rn a t io n a l law, and, in  

a d d it io n , th a t  i t  encourages th a t im m oral law s be obeyed because 

they a re  le g it im a te , as i s  happening in  the  te r r i t o r ie s  occupied by 

Is ra e l,  and in  South A fr ic a , where v io la t io n s  o f  human r ig h t s  a re  

sanctioned  by law.

On th is  la s t  p o in t ,  the  p o s i t i v is t  th e o ry  has been w id e ly  

c r i t ic is e d ,  though some m ora l p h ilo so p h e rs , l ik e  P ro fe s s o r H a rt, 

t r ie d  to  r e f in e  and fre e  th is  th e o ry  from  i t s  m is takes, and he

h im s e lf  con tinues to  argue f o r  a concept o f  law  which a llo w s  the

v a l id i t y  o f  law  to  be d is tin g u is h e d  from  i t s  m o ra lity .

M a rx is t Theory

As we come to  M a rx is t theo ry , we w i l l  n o tic e  th a t  i t  approaches the  

na tu re  o f  human be ings n o t as in d iv id u a ls  w ith  r ig h ts  from  in h e re n t  

na tu re  o r  d iv in e  a t t r ib u t io n ,  but as "specie  be ings” . M arx saw 

n o th in g  n a tu ra l o r  in a lie n a b le  about human r ig h ts  in  a s o c ie ty  in  

}fh ich  c a p i ta l is t s  m onopolise the  means o f  p ro d u c tio n . He regarded  

the  n o tio n  o f  in d iv id u a l r ig h ts  as a bourgeois i l l u s io n . ’ * He

re je c te d  the  idea th a t  man’s  r ig h t s  r e f le c t  h is  r e la t io n s h ip  to  

s o c ie ty , in  fa v o u r o f  s o c ie ty  o rgan ised  in  a S ta te , where th e  S ta te  

i s  the  source o f  c i t iz e n s ’ r ig h t s .’5

IS, Human rights and world public order ; the basic polic ies of an international law of 
human d ignity Myras S, HcOougal, Harold 0, Lassvell, and Lung-chu Chen, 1980, p74
14, "The Jurisprudence o f Human Rights” by Jerome Shestack in Human Rights in  International 
Law Vol 1 Ed Theodor Heron, 1984 pp81-83
15, Human rights in the world A,H, Robertson, 1982, plO
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Modern communist d o c tr in e  says th a t, no m a tte r what the  a c tu a l 

wishes o f  men and women may be, th e i r  tru e  choice  is  to  choose the  

g o a ls  the  S ta te  has s e t. No doubt

w ith  such a prem ise, co e rc ing  people in to  accep tin g  these g o a ls  

becomes a m a tte r o f  f u l f i l l i n g  th e ir  re a l se lve s  in  fu r th e ra n c e  o f  

tru e  freedom . 16

As modern communist d o c tr in e  has developed M a rx is t the o ry , the  

c u rre n t system in  E aste rn  Europe and the  S o v ie t Union re p re s e n ts  

the  t r a n s i t io n a l s ta te  o f  s o c ia lis m  under which the  S ta te  and r u l in g  

p a r ty  p la y  a key r o le  in  tra n s fo rm in g  s o c ie ty .

As P ro fe sso r P o l l is  sa ys :

'Such a conceptualization of the 
nature o f society precludes the existence o f individual 
rights rooted in  the state o f nature which are p rio r to 
the state, Only legal rights exist, rights which are 
granted by the state and whose exercise is  contingent on 
the fulfilm ent o f obligations to society and to the Soviet- 
state,

Furthermore, since capitalism is  exploitive, and individual 
rights, inclusive o f the righ t to private property, are bourgeois 
rights, socia lis t rights, which sa tis fy  the basic needs of 
survival and security, constitute the substance o f human r ig h ts , , ,1117

One can say th a t in te rn a t io n a l human r ig h t s  were a ffe c te d  by t h is

ideo logy , as many o f  the  economic and s o c ia l p ro v is io n s  m entioned

by the  United N a tio ns  D e c la ra tio n , and the  In te rn a tio n a l Covenant o f

Economic, S oc ia l and C u ltu ra l E ig h ts  owes much to  th is  th e o ry  o f  the

communist s ta te s . No doubt the  c o n tr ib u t io n  o f  the  communist s ta te s

added another■ dim ension to  the  d e f in i t io n  o f  human r ig h t s  by

in c lu d in g  bas ic  economic and s o c ia l r ig h ts .

16, *The Jurisprudence of Human Rights* by Jerome Shestack in Human Rights in  
International Law Vol 1 Ed Theodor Heron, 1984
17, Culture, ideology, economics and human rights, 8, P o llis , 1981
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I  have examined n a tu ra l law  as a source o f  human r ig h ts ,  the  

p o s i t i v is t  approach and the  M a rx is t v iew  o f  human r ig h t s  s in ce  

these th e o rie s  have been most im p o rta n t in  the  development, o f  

modern human r ig h t s  la w .

A no ther im p o rta n t source o f  human r ig h t s  i s  revealed  r e l ig io n .  1 

have chosen to  examine the  Is la m ic  re l ig io n  as an example, because 

as w e ll as show ing revea led  d o c tr in e  as a source o f  human r ig h ts ,  i t  

dem onstra tes how t h is  source develops a system  o f  law  p ro te c t in g  

in d iv id u a l r ig h t s  w ith in  a community.

-1 1 -



S E C T I O N  TWO

RELIGION AS A SOURCE OF HUMAN RIG HTS
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Although one cannot say th a t any o f  the  m a jo r r e l ig io n s  uses the  

term  o r  concept o f  human r ig h t s  in  an obvious way,13 n eve rth e less  i t  

can be shown th a t what we m ig h t recogn ise  as fundam ental human 

r ig h ts  and freedoms a re  conta ined  in , and recommended by th e  th ree  

p r in c ip a l f a i th s  -  Judaism, C h r is t ia n ity  and Is lam .

I  w i l l  examine re l ig io n  as a source, b r ie f ly  and w ith o u t p ro found  

d iscuss ion . In  genera l term s, theo logy  p re se n ts  the  b a s is  o f  a human 

r ig h t s  th e o ry  as stem ming from  law s h ig h e r than s ta te s . O f course, 

th e o rie s  o f  human r ig h t s  based on r e l ig io u s  teach ing  presuppose the  

acceptance o f  the  revea led  d o c tr in e  as the  source o f  such r ig h ts .

In  each o f  the  fa i th s ,  i t  i s  taugh t th a t  man i s  crea ted  in  the  

image o f  God, which im m ed ia te ly  endows the  human be ing  w ith  a 

c e rta in  value. A no ther aspect o f  re l ig io u s  teach ing  -  th a t  o f  a 

common c re a to r  o f  mankind, produces the  n o tio n  o f  common hum anity, 

and e q u a lity  and indeed u n iv e rs a l i ty  o f  r ig h ts .  In  a d d it io n , because 

r ig h t s  a re  endowed by a d iv in e  C rea tor, they  a re  n o t s u b je c t to  

m o rta l a u th o r ity  o r  ab roga tion . T h is  in tro d u ce s  the  im p o rta n t idea  

th a t human r ig h ts  a re  in a lie n a b le , and a re  to  be recogn ised  and n o t  

con fe rred  by any a u th o r ity .  Therefore I  d isagree  w ith  E la in e  Pagels  

when she desc ribes  th is  idea as a " s p e c if ic a l ly  Western v iew  o f  the  

re la t io n  o f  the  in d iv id u a l and s o c ie ty " .19

IS, "The jurisprudents of human rights* by Jerome Shestack in Mian rights in Internationa! 
Lau : legal and policy issues, 19S4 Vol I (ed) Iheodor Heron p?5
IS, '"The roots and origins of human rights'1 by Elaine Pagelsin Human dignity ; the
internationalization of human rights, (ed) A, Henkin, 1S73 p7
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c o n tr ib u t io n  o f  t h is  r e l ig io n  to  the  development o f  human r ig h t s , as  

i t  has p a r t ic ip a te d  in  and su p p o rts  the  p r in c ip le s  o f  e q u a lity ,  

l ib e r t y  and ju s t ic e  which u n d e rlie  in te rn a t io n a l human r ig h t s  to d a y .

As a s ta r t in g  p o in t,  i t  i s  my d u ty  to  s tre s s  to  in te rn a t io n a l  

p u b lic  o p in io n  th a t  i t  should  n o t confuse what i s  happening in  some 

Is la m ic  c o u n tr ie s  in  the f ie ld  o f  human r ig h t s  w ith  the  teach ings  o f  

Is la m . N e ith e r Is lam  n o r any o th e r r e l ig io n  could  to le ra te  such 

v io la t io n s  as a p a r t  o f  i t s  tea ch in g .20

Is lam  i s  a re l ig io n  based on hum anity, ju s t ic e ,  l ib e r t y  and 

e q u a lity , Adverse c r i t ic is m  i s  no doubt the  re s u lt  o f  p ra c t ic e s  

which have ve ry  l i t t l e  to  do w ith  Is la m ic  teach ing, as w e ll as an 

o s te n s ib le  la c k  o f  knowledge and f a m i l ia r i t y  w ith  the  h is to r ic a l ,  

c u ltu ra l and re l ig io u s  fundam enta ls o f  Is lam . I  w i l l  - examine t h is  in  

more d e ta il in  C hapter 4.

Exam ining the Is la m ic  r e l ig io n  as a source o f  human r ig h t s  I  w i l l  

begin by sa y in g  th a t human r ig h ts ,  w hether p o l i t i c a l  and c i v i l ,  o r  

economic, s o c ia l o r  c u ltu ra l were m entioned fou rteen  c e n tu rie s  ago in  

the co n te n t o f  the  S h a ri 'a,21

20, There is  no place for the UN to plead unwillingness to he involved in a controversy with 
religious undertones, when i t  is  clear enough that their actions are connected with no 
religion, Islamic or otherwise,
21, Shari 'a is  an Arabic word meaning the path to be followed, I t  means the conduct of 
huslims and the rules which govern a l l  aspects o f l i fe ,
Shari 'ah; the Islamic law Abdur Rahman I  Poi, 1S84 page 2
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S ha ri 'a co n ta in s  the  fo l lo w in g  sources22 :

(a) the  Qur'an, c o n ta in in g  the  re v e la t io n s  to  the  P rophet 

Muhammad, as the  f i r s t  p r im a ry  source o f  S h a ri'a ;

(h) the  Sunnah, which co n ta in s  the  conduct and behaviour o f  the  

Prophet, as a second p r im a ry  source;

Secondary sources in c lu d e  the  "consensus o f  o p in io n s "  (a l- I jm a ) ;  

"a n a log ica l deduc tions" (a l-Q u iya s ); "p u b lic  in te r e s t "  ( Is t ih s a n ) ; 

" le g a l p resum ption " ( Is t is h a b ) ; "b lo c k in g  the  ways" (Sadd a l -  

D ahara i); the  fo u r  schoo ls  o f  F iqh  and t h e ir  leaders.

B asic  human r ig h t s  a re  safeguarded in  Is la m ic  teach ing . The 

fundam ental r ig h t  i s  the  " r ig h t  to  l i f e "  and the  verses o f  the  

Qur'an23 d ec la re  :

" I f  anyone slew a person unless i t  be for murder or for preventing mischief in  the land, 
i t  would be as i f  he slew the whole people; and i f  anyone saved a li fe ,  i t  would be as i f  he 
saved the l i f e  of the whole people" (5/3)"

Moreover the  Qur'an d ec la res  :

*And slay not the l i f e  which Allah hath forbidden save with r ig h t" (pur 'an £ ; 151)

Is lam  recogn ises  the  bas ic  r ig h t  o f  l i f e ,  whether in  tim e  o f  war o r  

peace-tim e. I t  p r o h ib i t s  the  ta k in g  o f  l i f e  except as a measure to  

pun ish  crim es through competent le g a l channels. Is lam  c o n s id e rs  

m urder as the  g re a te s t s in .  The in ju n c t io n  a p p lie s  w ith o u t  

d is t in c t io n  as to  ra ce  o r  c o lo u r o r  sex .24

22, Shar'ia the Islamic law Abdur Rahman I  Boi 1384 Fart 1
23, For references to the Qur'an throughout the research I  have used The Horan ; a 
translation by A, J, Dawood, 1978
24, Human rights in  Islam, Abul A 'la Hawdudi 1980 pp!7-18



"And people are but a single nation" (10;19)

*Surely the noblest o f you with Allah is  the most pious of you* (43;13)

Is lam  prom otes the  e q u a lity  o f  mankind, and fo rb id s  d is c r im in a t io n  

re la te d  to  race, c o lo u r o r  n a t io n a l i t y . T h is  i s  con firm ed  in  the  

Sunnah as the  P rophet declared  a t  A ra fa t :

1, A coloured person has no preference over a white man, nor a white person over a coloured 
one, nor an Arab over a non-Arab, nor a non-Arab over an Arab, except through righteousness

2, Every believer is  a brother o f another believer and a l l  Muslims are brothers unto one 
another,

Here I  fe e l th a t  I  should  examine b r ie f ly  what i s  meant by the  

Is la m ic  concept o f  the  l im ita t io n  o f  e q u a lity  as a human r ig h t .  The 

Is la m ic  n o tio n  o f  e q u a lity  d is t in g u is h e s  le g a l e q u a lity  from  the  

a b s tra c t n o tio n . I t  i s  tru e , the re fo re , th a t  Is lam  does n o t sa n c tio n  

abso lu te  e q u a lity  among i t s  v o ta r ie s . 25 

The Qur'an says :

"Verily ws have given preference to some over others"

So one can say th a t  the  concept o f  e q u a lity  in  the  Is la m ic  f a i t h  

means o b je c tiv e  e q u a lity  be fo re  the  law , in  broad te rm s ,e q u a lity  in  

o p p o rtu n ity , and e q u a lity  in  c i v i l  r ig h ts ,  ir re s p e c t iv e  o f  co lo u r, 

race  o r  sex as w e ll as s o c ia l e q u a lity . The o n ly  r e s t r ic t io n s  on 

t h is  e q u a lity  a re  where the re  i s  c o n f l i c t  w ith  o th e r p r in c ip le s  o f  

the  r e l ig io n .23

25, The concept o f state and law in  Islam, Farooq Hassan 198! p4I
26, See also my discussion in Chapter Four, both in  the general discussion o f Islam and 
human rights, and my examination of Islamic law in the Arab countries,
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th a t he i s  n o t re q u ire d  to  obey any a u th o r ity  but th a t  o f  God. T h is  

means th a t he i s  f re e  w ith in  the  l im i t s  p re s c rib e d  by S h a r 'ia . No 

one can encroach on the  r ig h t s  and freedoms o f  o th e rs , but a t  the  

same tim e  he can fe e l fre e  w ith in  h is  own r ig h t s .

Freedom o f  express ion  and l ib e r t y  o f  conscience a re  two  

co rners tones o f  Is la m ic  teach ing. E a r ly  Is la m ic  h is to r y  i s  f u l l  o f  

in s tan ce s  o f  such freedom. An o rd in a ry  c it iz e n  can fe e l f re e  to  

c r i t i c i s e  the  h ig h e s t in  the  s ta te  and c a l l  h im  to  account, 

c o n firm in g  th a t  in d iv id u a l freedom i s  sacred o n ly  as lo n g  as i t  

does n o t c o n f l ic t  w ith  the  r ig h t s  and in te re s ts  o f  o th e r  

in d iv id u a ls .27

The Qur'an p ro v id e s  f o r  the  p ro te c tio n  o f  r e l ig io u s  s e n tim e n ts2S :

"And i f  the Lord bed willed, surely e ll those who ere in the eerth would heve believed e ll 
of them; wilt thou therefore compel men t i l l  they become believers?" (10;99)

*There is no compulsion in religion" (2;256, 6;108)

*And do not ebuse them whom they cell upon besides Alleh, lest exceeding the lim its they 
ebuse Alleh out of ignorence, Thus we heve mede fair-seeming to every people their deeds; 
then to their Lord shell be their return, then he w ill inform them of whet they did8 (6;109)

With rega rd  to  some o f  the  o th e r r ig h t s  I  w i l l  co nce n tra te  on in  

t h is  re se a rch ,the  Sunnah says ;

Prophet Hohemmed seys "Alleh w ill punish those who persecute others on the eerth8 

and w ith  rega rd  to  to r tu re , the  Sunnah p r o h ib i t s  to r tu re  and 

c ru e lty . The P rophet s a id  :

"Ho one should be subjected to chastisement by fire", 

and a ls o  admonished a g a in s t h i t t i n g  any person on the  face.

27, The concept of state end lew in  Islam, Farooq Hessen, 1981 pp41-42
28, Islam end human rights Zefrulle Khan, 1967 ppl!2 f, 72
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A nother r ig h t  p ro te c te d  by Is lam  i s  p ro te c tio n  from  a r b i t r a r y  

im prisonm ent, the  r ig h t  o f  the  in d iv id u a l n o t to  be a rre s te d  o r  

im prisoned  f o r  the  o ffences  o f  o th e rs . The Qur'an says :

Ho bearer o f burdens shall be made to bear the burden of another," (6; 164)

One may say th a t  Is lam  reached the  s tage  o f  g iv in g  le g a l 

re c o g n it io n  to  fundam ental r ig h ts  and freedom s in  e a r ly  t im e s , lo n g  

before  the  development o f  modern in te rn a t io n a l law  o f  human r ig h ts .  

As f a r  as the  Is la m ic  f a i t h  i s  concerned, one can say th a t  these  

r ig h t s  were la id  down by the  Q ur'an ic re v e la t io n s , P ro p h e tic  Sunnah, 

and the  p ra c t ic e  and t r a d i t io n s  o f  Is lam  in  the  seventh ce n tu ry  AD, 

I t  p ro v id e s  au tom a tic  and double p ro te c t io n  o f  human r ig h ts ,  as i t  

i s  considered n o t o n ly  as an o ffence, bu t a s in  to  damage the  r ig h ts  

o f  o th e r in d iv id u a ls .

The Qur'an p ro v id e s  f o r  the  r ig h t  to  l i f e ,  p ro te c t io n  o f  the  

wounded, freedom o f  r e l ig io n ,  speech, movement, exp ress ion , 

education, ju s t ic e  and p r iv a c y . One can say th a t  the  o n ly  l im i ta t io n  

on these r ig h ts  is ,  lo g ic a l ly ,  th a t  they  shou ld  n o t a f fe c t  the  r ig h t s  

o f  o th e r in d iv id u a ls .

Feverethe less, Is lam , through i t s  sources makes p ro v is io n  f o r  

r is in g  a g a in s t a u th o r ity  when th e re  i s  a v io la t io n  o f  i t s  sacred  

p r in c ip le s .  The Qur'an s ta te s  ;

"Thsse are the lim its  ordained by Sod; so do not transgress them,"

" I f  any do transgress the lim its  ordained by Sod such persons are the un just," 

A n o th e r  p r in c ip le  l a i d  down by th e  Q ur'an  s t a t e s :

" 0 you who believe, obey Allah and obey His Messenger and those from among 
yourselves who hold authority; then i f  there is  any dispute between you concerning any 
matter, refer i t  to Allah and His Messenger, i f  you (rea lly ) believe in  Allah and the Last 
Bay, This is  the best course (in  i ts e lf )  and better as regards the re su lt," (2;229; 4;59)
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A ccord ing  to  S h a r’ia ,  i f  le a de rs  d isobey God, they lo se  the  r ig h t  to  

c la im  obedience from  the  people. T h is  i s  exp la ined  by the  P rophet as  

fo l lo w s :

"There is  no obedience to any creature i f  i t  involves disobedience to the Creator," 

"There is  no obedience for him who disobeys Sod," (Sharh al-Sunnah Mishka t Ho 3515)

I  have b r ie f ly  examined the  Is la m ic  r e l ig io n  as an example f o r  

r e l ig io n  as a source o f  human r ig h ts .  I  in te n d  to  shed more l ig h t  

upon the  Is la m ic  concept o f  human r ig h ts  in  Chapter Four.

-1 9 -



S E C T I O N  T H R E E

HUMAN RIGHTS IN INTERNATIONAL LAW 
DEVE LOPMENTS

MODERN
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Bow we come to  the  modern human r ig h ts  s itu a t io n ,  the  outcome o f  

g lo b a l e f f o r t  to  sa feguard  human r ig h ts ,  and to  c o n firm  and p ro te c t  

them through in te rn a t io n a l t re a t ie s  and d e c la ra tio n s  as w e ll as  

in te rn a t io n a l o rg a n is a tio n s , f o r  the achievement o f  th a t  g o a l.

what can be regarded ' as among the  f i r s t  d e c la ra t io n s  o f  p r in c ip le s  

o f  human r ig h t s  were produced as a r e s u lt  o f  the  a lm ost 

s im ultaneous re b e ll io n  o f  B r i t a in ’s  American co lon ies , and the  French  

d e vo lu tio n . In  each case p r in c ip le s  embodying what may be recogn ised  

now as fundam ental human r ig h t s  and freedom s were c o d if ie d , in  the  

D e c la ra tio n  o f  Independence and the  B i l l  o f  B ig h ts  in  America, and 

the D e c la ra tion  des d r o i t s  de 1 ’homme e t du c ito ye n  in  France.

P r in c ip le s  common to  the  two te x ts  in c lu d e  s ta tem en ts  o f  the  

fundam ental r ig h ts  o f  l i f e  and l ib e r t y .  The American D e c la ra tio n  

a s s e r ts  th a t  a l l  men a re  crea ted  equal and th a t  the  r ig h t s  to  l i f e  , 

l ib e r t y  and the  p u rs u it  o f  happiness a re  in a lie n a b le . The French  

D e c la ra tio n  m entions the  r ig h ts  to  l ib e r t y ,  s e c u r ity  and p ro p e rty . I t  

dec la res  th a t  these r ig h t s  a re  ”n a tu ra l and in a lie n a b le ” .

These developments p u t an im p o rta n t p r in c ip le  in to  e ffe c t ,  as the  

United S ta te s  and the  French B epub lic  c o d if ie d  human r ig h t s  in  

w r itte n  c o n s t itu t io n s , and th is  p r in c ip le  was adopted by o th e r  

n a tio n s .**

29, Hum  Rights in the (forId, fi,H, Robertson, p6
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A m ajo r fa c to r  in  the  h is to r y  o f  human r ig h t s  p ro te c t io n  was the  

development o f  in te rn a t io n a l law. The "Law o f  N a tio n s " w ith  i t s  o ld  

t r a d it io n s ,  which came c o l le c t iv e ly  to  be described  as a s e t o f  law s  

o r  " in te rn a t io n a l law ", re s te d  and s t i l l  today re s ts  e s s e n t ia l ly  on 

consent, and can be enforced o n ly  by s e lf -h e lp ,  and in d iv id u a l Dr- 

c o lle c t iv e  sa n c tio n s  imposed on "o u tlaw s".30

One can say th a t in te rn a t io n a l law  i s  i n i t i a l l y  c rea ted  by 

o b lig a t io n s  v o lu n ta r i ly  assumed by i t s  sub jec ts . However, i t  can be 

s a id  th a t  the  law  imposes o b lig a t io n s  on those sub jec ts  when i t  i s  

embodied in  t re a t ie s  o r  agreements "in tended  to  c rea te  le g a l r ig h t s  

and o b lig a t io n s " f o r  the  s u b je c ts ..31

Though some, l ik e  Watson, doubt the  e ffe c tiv e n e s s  o f  t r e a t ie s  and 

covenants in  a f fe c t in g  the  p ra c t ic e  o f  s ta te s  w ith  rega rd  to  human 

r ig h ts ,  o th e rs , l ik e  D ’Amato, argue th a t  t re a t ie s  a re  le g a l ly  b in d in g  

in s tru m e n ts  re g a rd le s s  o f  whether the  p a r t ie s  to  them observe them 

o r  n o t .32 I  w i l l  lo o k  a t  th is  argument in  more d e ta il when I  come to  

d iscu ss ion  o f  modern le g a l p ro te c tio n  o f  human r ig h ts .

Such law s cannot be t o t a l ly  ignored , because o f  the  fa c t  th a t  the  

s ta te s  o f  the  modern community depend and r e ly  on one a n o th e r ’s  

"g o o d w ill" . As a r e s u lt  i t  would be c o n tra ry  to  the  in te re s ts  o f  any  

o f  them to  ou tlaw  i t s e l f  e n t ire ly ,

50, Ths International Law of Hunan Rights, Paul Sieghartt 19SS plO
51, Report by the International Law Comission on the Law of Treaties in  1953 in  
International Law B,U, Sreig, 2nd ed, 197$ p4$0 and Principles o f Public International Law 
Ian Brownlie, Srd ed, 1979, pSOO
52, "The Questions o f Valid ity and Efficacy in  Hunan Rights Law" Dr A, Carty, Lecture in  
Blasgow University



There i s  a ls o  the co n s id e ra tio n  o f  in te rn a t io n a l p u b lic  o p in io n  

which leads some reg im es to  avo id  p u t t in g  t h e ir  le g it im a c y  to  

se rio u s  question  on the  in te rn a t io n a l le v e l o r  r is k in g  s e rio u s  

le g it im a te  sa n c tio n s  from  o th e r s ta te s .53

S ince the  beg inn ing  o f  the  law  o f  n a tio n s , one o f  i t s  fundam enta l 

p r in c ip le s  was th a t  o f  n a tio n a l so ve re ig n ty , which re se rve s  to  each 

sovere ign  s ta te  the  e xc lu s ive  r ig h t  to  take  any a c tio n  i t  w ishes, 

p ro v id e d  o n ly  th a t  the  a c tio n  does n o t in te r fe re  w ith  the  r ig h t s  o f  

o th e r s ta te s , and i s  n o t p revented by in te rn a t io n a l law  on th a t  o r  

any o th e r g round .3d

A m a jo r fa c to r  in  the  development o f  human r ig h ts  in s tru m e n ts  was 

to  seek to  m in im ize  the  ha rm fu l e xe rc ise  o f  th is  p r in c ip le  by 

s ta te s , the  p r in c ip le  s t i l l  be ing in  p ra c t ic e  in  the  w o rld  today, 

s in ce  human r ig h t s  became the  le g it im a te  concern o f  the  whole o f

mankind, no lo n g e r a p u re ly  dom estic m a tte r .35

In the  n ine teen th  cen tu ry , in te rn a t io n a l law  was deve lop ing  the  

d o c tr in e  o f  the  le g it im a c y  o f  "hum an ita rian  in te rv e n t io n "  which  

p ro v id e d  a l im ite d  excep tion  to  the  d o c tr in e  o f  n a t io n a l

s o ve re ig n ty . The p ra c t ic e  o f  the  d o c tr in e , however, needs c a re fu l

eva lua tion , as in  the  n ine teen th  cen tu ry , hum an ita rian  c o n s id e ra tio n s  

were a lm ost a lw ays combined w ith  c o lo n ia l a m b it io n .35

33, $ 34, The International Law of Human Rights, Paul Sieghari, 1983, pH
35, This idea gained legal status in  the Charter of the United Nations, a rtic le  2, para,7 ,
Buergenthal, Thomas "Codification and Implementation o f International Human Rights" in  
Human Dignity ; the internationalization of human rights, Ed, ft, Henkin, 1979, plS
36, For example, France in Syria in 1860

International Protection o f Human Rights Louis B, Sohn and Thomas Buergenthal, 1973 
pp143-177

-2 3 -



However, i t  seems th a t  the  gap between the  in te re s ts  o f  m ankind on 

the  one hand and the  p r in c ip le  o f  n a tio n a l s o v e re ig n ty  on th e  o th e r  

i s  g e t t in g  narrow er, a t  le a s t in  theo ry , as a re s u lt  o f  the  

development o f  in te rn a t io n a l human r ig h t s  s tandards, and modern 

e f fo r t s  to  p u t an end to  the s u f fe r in g  recorded in  the  h is to r y  o f  

mankind.

The n ine teen th  ce n tu ry  w itnessed in te rn a t io n a l c o lla b o ra t io n  in  

im p o rta n t hum an ita rian  aspects, such as the  a b o lit io n  o f  n a tio n a l 

s la v e ry  and the in te rn a t io n a l s la ve  trade . An im p o rta n t and t r u ly  

in te rn a t io n a l in s tru m e n t was born in  t h is  p e r io d , when the  gene ra l 

a c t o f  the  B e r lin  Conference on C en tra l A fr ic a  was ab le  to  a f f i r m  

th a t

^Trading in slaves is  forbidden in  conformity v ith  the principles of international lew1137 

The p rocess continued a f t e r  the  f i r s t  w o rld  war w ith  the  b i r t h  o f  

the  f i r s t  in te rn a t io n a l o rg a n is a tio n , w ith  the  new League o f  N a tio n s  

a c tin g  as g u a ra n to r to  p ro te c t  the r ig h t s  o f  l in g u is t ic  and e th n ic  

m in o r it ie s  in  the  new s ta te  t e r r i t o r ie s  c rea ted  by the  T re a tie s  o f  

V e rs a ille s  and S t Germain a f te r  the  F i r s t  World War.33 As a re s u lt ,  

the  peace s e ttle m e n t a t  the  end o f  the  war brought im p o rta n t  

developments in  the  human r ig h t s  f ie ld .

37, Human Rights in  the World, R,H, Robertson, plS
3$, Netmrks o f interdependence / international organisations and the global p o lit ic a l 
system Harold Jacobson, 1975, p43f
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Those developments too k  p la ce  in  the  Covenant o f  the  League39, as  

two a r t ic le s  d e a lin g  w ith  human r ig h t s  aspects found t h e i r  way 

in to  the  Covenant, as A r t ic le s  22 and 23. The f i r s t  s e ts  up the  

p r in c ip le  th a t  co lo n ie s  and t e r r i t o r ie s  which as a consequence o f  

the  war had ceased to  be under the  s o v e re ig n ty  o f  the  s ta te s  which 

had fo rm e r ly  governed them and which were in h a b ite d  by "peoples n o t  

y e t  ab le  to  s tand  by them selves under the  strenuous c o n d it io n s  o f  

the  modern w o rld "  were to  be p u t under the  p ro te c t io n  o f  advanced 

n a tio n s  who would be re s p o n s ib le  f o r  t h e i r  a d m in is tra t io n  under 

c o n d it io n s  guaran tee ing  amongst o th e r th in g s , freedom o f  conscience  

and re l ig io n ,  and the  p ro h ib it io n  o f  abuses such as the  s la v e  trade , 

A nother human r ig h t s  in s tru m e n t can be found in  A r t ic le  23 o f  the  

Covenant o f  the League, where i t  says i t  would :

"endeavour to  secure and m a in ta in  f a i r  and humane la b o u r  

c o n d it io n s , undertake to  secure ju s t  tre a tm e n t f o r  the  n a t iv e  

in h a b ita n ts  o f  t e r r i t o r ie s  under t h e i r  c o n tro l,  and e n tru s t  the  

League w ith  the  su p e rv is io n  o f  agreements r e la t in g  to  the  t r a f f i c  in  

women and c h ild re n . ."

Even though th e ir  suggestion  th a t the  Covenant con ta in  a p ro v is io n  

p ro te c t in g  m in o r it ie s  was n o t pursued, the  A ll ie d  and A ssoc ia ted  

Powers d id  re q u ire  s ta te s  to  g ra n t the  enjoyment o f  c e r ta in  human 

r ig h t s  to  a l l  in h a b ita n ts  o f  t h e i r  t e r r i t o r ie s ,  and to  p ro te c t  the  

r ig h ts  o f  t h e ir  r a c ia l ,  re l ig io u s  and l in g u is t i c  m in o r it ie s .

39, A Short History of International Organisation, Serard J, Hangons, 1554, ftpp 5,
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Undoubtedly the League o f  N a tions a ls o  d id  im portant, work on 

s la v e ry , as the  S la ve ry  Convention o f  1926 i s  w id e ly  considered the  

f i r s t  tru e  in s tru m e n t in  the  in te rn a t io n a l human r ig h ts  f ie ld .

One can say th a t  the  Geneva Convention on Upper S ile s ia  between 

Germany and Poland in  1922 i s  considered as b reak ing  new ground in  

guaran tee ing  the  r ig h t s  o f  in d iv id u a ls ,  such as the  r ig h t s  to  

l ib e r t y ,  l i f e ,  f re e  e xe rc ise  o f  re l ig io n  and equal tre a tm e n t be fo re  

the  law. Th is  t re a ty  re p re se n ts  an im p o rta n t development in  

in te rn a t io n a l law  as an in s tru m e n t e s ta b lis h in g  pe rsona l r ig h ts  

a g a in s t the  s ta te .* 0 B efo re  th is  t r e a ty  the  in d iv id u a l d id  n o t 

possess any r ig h t s  capable o f  being enforced under in te rn a t io n a l  

law, as the  p ro v is io n s  d e a lin g  w ith  human r ig h ts  aspects  in  e a r l ie r  

in te rn a t io n a l agreements produced in te r - s ta te  o b lig a t io n s  o n ly .43 

O ther in te rn a t io n a l t re a t ie s  such as the  Hague Convention and the  

Geneva Convention were adopted in  o rd e r to  l im i t  the  s u f fe r in g  

caused by wars, and to  re g u la te  the  tre a tm e n t o f  p r is o n e rs  o f  w ar,42 

Beside the  e f fe c t  o f  the  Bed Cross movement in  e s ta b lis h in g  such 

t re a t ie s , the  In te rn a tio n a l Labour O rgan isa tion  was e s ta b lis h e d  in  

1919, and soon began to  prom ote a s e r ie s  o f  in te rn a t io n a l  

conven tions to  im prove w o rke rs ’ c o n d it io n s . The two e a r l ie r  

m u lt i la te r a l la b o u r conven tions43 were adopted by the  o rg a n is a tio n  

a f te r  the  F i r s t  World War,

40, The International Law o f Hunan Rights Faul Sieghart, 1983, p!3
41, Hunan Rights as Legal Rights Pieter H, Brost, 1965, p i?
42, Hunan Rights in the Her Id  8, H, Robertson, p i 9
43, The treaties were against night work by women and against ths use of white and yellow
phosphorus in  the manufacture of matches,
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SECTION FOUR

HUMAN RIGHTS INSTRUMENTS

(a) International

<b> Regional

-27-



By the  beg inn ing  o f  the  Second World War, and as a r e s u lt  o f  the  

estab lishm ent, o f  in te rn a t io n a l ru le s  and in s t i t u t io n s  , the  r ig h ts  o f  

in d iv id u a ls  and groups w itnessed f o r  the  f i r s t  tim e  a g re a t deal o f  

re c o g n it io n  and p ro te c t io n  in  in te rn a t io n a l law, Th is  war and the  

events le a d in g  up to  i t  produced re a l developments in  the  

in te rn a t io n a l law  o f  human r ig h t s , and in  fa c t  the  th e o ry  o f  

in te rn a t io n a l law  was adapted to  the  new developments. As f a r  as 

human r ig h ts  i s  concerned, one can say th a t  the  in d iv id u a l became 

an im p o rta n t su b je c t o f  in te rn a t io n a l law  f o r  the f i r s t  tim e, so  

th a t s ta te s  could  no lo n g e r r e ly  on the  p lea  o f  dom estic  

ju r is d ic t io n ,  and the  in d iv id u a l,  in  some cases, could seek h is  own 

remedy.

One must say th a t  the  in te rn a t io n a l community, which was shocked  

by the  events o f  the  war, would have accepted even s tro n g e r  human 

r ig h t s  p ro v is io n s  than those which found th e ir  way in to  the  C h a rte r  

o f  the  United N a tions, which took up the  ro le  o f  the  League o f  

N a tio n s ,44 as the re  was an a ttem p t to  in c o rp o ra te  an in te rn a t io n a l  

B i l l  o f  R ig h ts  in to  the  C h a rte r.45

\ In the event, the  C h a rte r d id  p ro v id e  f o r  the  c re a tio n  o f  a

Commission on Human R ig h ts  whose ta sk  was to  d r a f t  an in te rn a t io n a l  

B i l l  o f  R ig h ts . By a n a ly s in g  the human r ig h t s  p ro v is io n s  o f  the  

C harter, we could  say th a t

44, Hsimrks o f interdependence ; international organisations and the global p o lit ic a l 
system, H, K, Jacobson, 1S7S p45
45, M a n  Rights in  the World, A,H, Robertson, p25
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A r t ic le  1 p u ts  the  p rom o tion  o f  re sp ec t f o r  human r ig h t s  on the  

same le v e l as the  m aintenance o f  in te rn a t io n a l peace and s e c u r ity  as 

a purpose o f  the  U nited F a t ions . Th is can be dem onstrated by A r t ic le  

1 which s ta te s  th a t  the  purposes o f  the  United N a tio ns  a re  :

1, To maintain international peace and security,,,

2, to develop friendly relations, ,,and self-determination of people,,,

2, to achieve international cooperation,, , and i n promoting and encouraging. ro s p e d -M  
human rights and for fundamental freedoms for a l l  eithout d is tinction as to race, sex, 
language or religion, , , *

In  A r t ic le  56, member s ta te s  p ledge them selves ;

"to take jo in t and separate action in  cooperation v ith  the organisation for the achievement 
of the purposes set forth in  A rtic le  55*,

f o r  the  p rom otion  o f

' universal respect for and observance of, human rights and fundamental freedoms for a l l  
viihout d istinction as to race, sex, language or re lig io n *,*e

Such o b lig a t io n s  undertaken on s ig n a tu re  o f  the  C h a rie r a re

regarded as being le g a l ly  b in d in g , as the  C h a rte r may be regarded

as a m u lt i la te r a l t re a ty ,* 7 I t  i s  a ls o  w id e ly  be lieved  th a t  the

p r in c ip le s  s ta te d  in  A r t ic le  1 have become p a r t  o f  custom ary

in te rn a t io n a l law  and as such a re  b in d in g  on a l l  s ta te s ,*3

I t  should  be mentioned th a t  a lthough these unde rtak ings  a re  le g a l ly

b in d ing , they  a re  o f  a genera l na tu re  and may n o t be regarded  as a

source o f  p o s it iv e  in te rn a t io n a l la w .*9

I t  has been argued th a t  the  o b lig a t io n s  taken under the  C h a rte r a re

weakened by A r t ic le  2, paragraph 7, which s ta te s  th a t the  UN is

46, Char tor o f ths United flat-ions, A rtic le  55
47, The International Lav o f Human rights, Paul Sieghart, 1583, pSJ
48, Responsibility for Violations o f Human Rights* Yuri Rechstov Human Rights Journal I I I  
1-2 1379 p84
48, Human Rights as Legal Rights, Pieter U, Drost, 1965, p29
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n o t au th o rise d  to  in te rv e n e  in  m a tte rs  e s s e n t ia lly  w ith in  the  

dom estic ju r is d ic t io n  o f  member s ta te s .50 However i t  can be s a id  

th a t p rom otion  o f  re sp e c t fo r ,  and observance o f, human r ig h t s  does 

n o t n e c e s s a r ily  re q u ire  such in te rv e n t io n , so the  o b lig a t io n  

rem ains.

In  L a u te rp a ch t’s  op in io n , though n e ith e r  the  Commission on Human 

S ig h ts  n o r the Economic and S oc ia l C ouncil, n o r indeed any o th e r  

organ o f  the  United N a tio ns  have the  r ig h t  o f  in te rv e n t io n  in  the  

le g a l sense, the  Commission i s  both e n t i t le d  -  and bound -  to  take  

any o th e r a c tio n  s h o r t  o f  in te rv e n t io n  (in c lu d in g  exam ina tion , 

enqu iry , in v e s tig a t io n ,  re p o r t  and recommendation) w ith  a view  to  

rem edying v io la t io n s  o f  human r ig h t s . 51

In  e a r ly  1947, the  Commission on Human F ig h ts  decided th a t  the  

In te rn a tio n a l B i l l  o f  F ig h ts  would co n ta in  a D e c la ra tion  o f  Human 

F ig h ts , Conventions c o n ta in in g  le g a l o b lig a t io n s  Cnow c a lle d  the  

Covenants) and measures o f  im p lem enta tion  as w e ll as a system  o f  

in te rn a t io n a l su p e rv is io n  o r  c o n t ro l.5*

In  1948, the  General Assem bly adopted the  U n ive rsa l D e c la ra tio n  o f  

Human F ig h ts , by F e so lu tio n  217 ( I I I ) . 53 There a re  d i f fe r in g  v iew s o f  

i t s  ju r id ic a l  s ta tu s . There are  those who b e lieve  th a t, as the  

D e c la ra tio n  was n o t in tended  to  impose le g a l o b lig a t io n s  on s ta te s  

but o n ly  to  rep resen t, as described  in  the  pream ble, a tfcommon 

s tandard  o f  achievement f o r  a l l  peop les", however s tro n g  i t s  m ora l

50, Hunan Rights in  the dor Id, A,H, Robertson, pp23-30,
51, International Lav and Hunan Rights H, Lauterpacht, 198$ p230
52, Robertson, p2S
53, ibid, p27
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o r  p o l i t i c a l  a u th o r ity , i t  does n o t c rea te  b in d in g  o b lig a t io n s  in  

in te rn a t io n a l la w .54 O thers be lieve  th a t i t  i s  now b in d in g  as p a r t  o f  

custom ary law  re g a rd le s s  o f  which s ta te s  have r a t i f ie d  i t .  F o r  

example, Judge Fouad Ammoun in  h is  Separate O pinion on the  Namibian 

Case55 s ta te d  th a t  ;

“Although the affirmations of the Declaration are not binding qua international 
convention,, .they can bind states on the basis o f custom,, .whether because they constituted 
a codification of customary la v ,,,,  or because thay have acquired the force of custom through 
a general practice accepted as lay, , , *

In any case, the  member s ta te s  o f  the  United N a tions  may be 

regarded as being le g a l ly  bound by the  UDHN as a r e s u lt  o f  the  

”'Proclam ation o f  Tehran”  adopted a t  the  In te rn a tio n a l Conference on 

Human F ig h ts  in  Tehran in  1968, which s ta te s  th a t  the  UDHF 

”c o n s t itu te s  an o b lig a t io n  f o r  a l l  the  members o f  the  in te rn a t io n a l  

community” .56

The UDHF s tro n g ly  a ffe c te d  n a tio n a l law , as a t  the  Tehran 

Conference in  1968, the  S ecre ta ry-G enera l o f  the  United N a tio ns , U 

Thant, was ab le  to  say th a t  the re  were no few e r than fo r t y - th r e e  

c o n s t itu t io n s  adopted in  re ce n t ye a rs  which a re  c le a r ly  in s p ire d  by 

the  U n ive rsa l D e c la ra tio n , and th a t  examples o f  le g is la t io n  

e xp re ss ly  quo tin g  o r rep roduc ing  p ro v is io n s  o f  the  D e c la ra tio n  can 

be found in  a l l  c o n tin e n ts .57

54, International Lav and Human Rights, H, Lauterpacht Ch, 17
55, Reports o f Judqements, Advisory Opinions and Orders International Court o f Justice 
1971, p7S
56, The International Lav o f Human rights, Paul Sieghart, 1993, p54
57, Final Act o f the Tehran Conference (A/Conf,32/41, p37)
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Covenants by 1954. The p rocess  was f i n a l l y  completed in  1966, when 

they were adopted by the  General Assem bly33 -  two m u lt i la te r a l  

Conventions o r  Covenants on Human F ig h ts , one on C iv i l  and P o l i t ic a l  

E ig h ts , and the o th e r on Economic, S o c ia l and C u ltu ra l E ig h ts  -  a 

d iv is io n  m o tiva ted  c h ie f ly  by id e o lo g ic a l and p o l i t i c a l  

c o n s id e ra tio n s .59

The in te rn a t io n a l covenants were in tended as a more e la b o ra te  and 

d e ta ile d  fo rm u la tio n  o f  the  p r in c ip le s  conta ined  in  the  U n ive rsa l 

D e c la ra tion .

O ther aim s o f  the  In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  

E ig h ts  were to  g iv e  a le g a l dim ension to  i t s  con ten ts , and to  

e s ta b lis h  measures o f  im p lem enta tion , through an O ptiona l P ro to c o l. 

There i s  an im m ediate o b lig a t io n  on each S ta te  P a rty  to  the  Covenant 

" to  re sp e c t and ensure to  in d iv id u a ls  w ith in  i t s  t e r r i t o r y . . .  the  

r ig h t s  recogn ised  in  the p re se n t Covenant", acco rd ing  to  A r t ic le  2, 

which s ta te s  :

1, Each State Party to the present Covenant undertakes to respect and to ensure to a l l  
individuals in  i ts  te rr ito ry ,, without d is tinction o f any kind, such as race, colour, sex, 
language, religion, p o lit ic a l or other opinion,,,

2, , , ,  each State Party to the present Covenant undertakes to take the necessary steps, in  
accordance with i ts  constitutional processes and with the provisions of the present 
Covenant, to adopt such leg is la tive  or other Measures as nay be necessary to give effect to 
the rights recognised in the present Covenant,

3, Each State Party to the present Covenant undertakes;
(a) To ensure that any person whose rights or freedoms as herein recognised are violated 

shall have an effective remedy, notwithstanding that the violation has been committed by 
persons acting in an o f f ic ia l capacity;

SS, UN General Assembly Resolution 2200 A(H1), Networks of Interdependence, pp 347 and 371
S3, This division persisted up u n til 1377 when the United Nations General Assembly stressed
that a l l  human rights, whether p o lit ic a l or c iv il,  economic, social or cultural, are equally
important, ind iv is ib le  and interdependent, Resolution 32/130 of !6th Oecember 1377,
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(b) To ensure that any person claiming such a remedy shall have his righ t thereto 
determined by competent Judicial, administrative or leg is la tive  authorities, or by any other 
competent authority provided for by the legal system of the state, and to develop the 
p o ss ib ilitie s  of ju d ic ia l remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted,

By these measures the  in te rn a t io n a l community sought to  make the

ICCPR more e f fe c t iv e  than the  UDHR. I t  should  be noted th a t

o b lig a t io n s  on S ta te s  P a r tie s  a re  im m ediate and a bso lu te , S ta te s  a re

re q u ire d  to  take  c o n s t itu t io n a l o r  le g is la t iv e  a c tio n  to  ensure the

r ig h ts  mentioned in  the  Covenant. The Comment o f  the  Human R ig h ts

Committee i s  a ls o  im p o rta n t, when i t  p o in te d  out th a t  these measures

a lone may n o t be enough. The Committee s ta te d  th a t i t  was im p o rta n t

f o r  c it iz e n s  o f  S ta te s  P a r tie s  to  know th e i r  r ig h ts ,  and S ta te

a u th o r it ie s  to  know th e i r  d u tie s , and th a t  a p p ro p ria te  a c tio n  shou ld

be taken to  p u b lic is e  the  o b lig a t io n s  taken by the  S ta te  under the

Covenant.eo

A fu r th e r  achievement was the  es ta b lish m e n t o f  a com pulsory system  

o f  re p o r t in g  by S ta tes . Th is  was p ro v id e d  by the  p ro v is io n  w ith in  

the  in s tru m e n t, in  A r t ic le  28, f o r  the  e s ta b lis h in g  o f  a Human 

R ig h ts  Committee w ith  competence to  a d m in is te r  A r t ic le  40, a cco rd in g  

to  which S ta te s  P a r tie s  undertake to  subm it re p o r ts  to  the  

Committee on measures they have taken to  im plem ent the  Covenant. 

The Committee co ns ide rs  these re p o r ts , and tra n s m its  i t s  own 

re p o r ts  and comments to  the  S ta tes  P a rtie s , as w e ll as an annual 

re p o r t  to  the  General Assembly. S ta te  com m unications to  the  Human 

R ig h ts  Committee d raw ing  a tte n tio n  to  fa i lu r e s  to  g iv e  e f fe c t  to  ,

60, 663/13; HRC 36, 103



who have recogn ised the  competence o f  the  Committee to  re ce ive  such 

communications, ( a r t ic le  41). The procedures f o r  such com m unications  

and the  a c tio n  to  be taken by the Committee in  response a re  la id  

out in  d e ta il in  a r t ic le s  41 and 42, but by 1982, the  Committee had 

rece ived  no com m unications under th is  p rocedure .61 I t  may be 

commented th a t fe a rs  o f  the  m isuse o f  such procedures f o r  p o l i t i c a l  

m o tiv a tio n s  p la y s  an im p o rta n t r o le .62

As w e ll as the  com pulsory measures o f  im p lem enta tion  conta ined  in  

the  Covenant, the  T h ird  Committee e s ta b lish e d  an o p tio n a l system  o f  

f a c t - f in d in g  and in d iv id u a l p e t i t io n  o r  com m unication" to  the  Human 

S ig h ts  Committee in  the  O p tiona l P ro to co l to  the  ICCPP.

S ta te s  which become P a rty  to  the  O p tiona l P ro to co l the reby  

recogn ise  the  competence o f  the  Human F ig h ts  Committee to  re c e iv e  

and examine com m unications by in d iv id u a ls  a lle g in g  v io la t io n s  by 

S ta te s  P a r tie s  o f  t h e i r  r ig h t s  as safeguarded by the  Covenant.63 

Those com m unications w i l l  be a d m iss ib le  under Fu le  90 o f  the  

Committee i f  they f u l f i l  the  fo l lo w in g  c o n d it io n s  :

“ (a) that the communication is  not anonymous and that i t  emanates from an individual, or 
individuals, subject to the ju risd ic tion  o f a State Party to the Protocol;

tb) that the individual claims to be a victim of a violation by that State Party o f any of 
the rights set forth in  the Covenant, Normally, the communication should be submitted by the 
individual himself or his representative; the Committee may, however, accept to consider a 
communication submitted on behalf of an alleged victim when i t  appears that he is  unable to 
submit the communication himself;

SI, The international Law of Human Rights, Paul Sieghart, 1983, p3S7
62, “International enforcement of human rights ; effectiveness and alternatives“ Dinah
Shelton American Society of International Law 1980 p i I
S3, Human Rights / the International Petition System, H,E, Tardu, 1979 Binder 2, The
Communications Procedure under the Optional Protocol to The United Nations Covenant on C iv il 
and P o lit ica l Rights, Part I  A, ppS-19
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(c) that the communication is  not an abuse of the righ t to submit a communication under the 
Protocol;

(d) that the communication is  not incompatible with the provisions of the Covenant;
(e) that the same matter is  not being examined under another procedure of international 

investigation or settlement;
( f )  that the individual has exhausted a ll  available domestic remedies11.

A ccord ing  to  a r t ic le  5, paragraph 2 o f  the P ro to c o l, p r io r  

exhaustion  o f  lo c a l rm edies i s  re q u ired , but the  a p p lic a t io n  o f  such 

rem edies shou ld  n o t be ”unreasonably p ro lon g ed ” , In  the W einberger 

Case the  Committee concluded th a t  the  case was a d m iss ib le  s in c e  the  

a p p lic a t io n  o f  lo c a l remedy was unreasonably p ro lon g ed ,64

The General Assembly p re fe rre d  th a t  the  O ptiona l P ro to co l shou ld  

p e rm it the  Committee to  make "'recommendations”  and "su g ge s tio ns ” to  

S ta te s  P a r tie s  concerned,6S As a re s u lt  o f  the  la c k  o f  any p ro v is io n  

to  c rea te  ano the r body ab le  to  take a b in d in g  dec is ion , those views  

o f  the  Committee a re  n o t le g a lly  b in d in g  on S ta te s .66

A ccord ing  to  A r t ic le  5, paragraph 4 the  Committee s h a ll fo rw a rd  i t s  

op in io n  to  the S ta te  P a r ty  concerned as w e ll as to  the  p l a i n t i f f . 67

Some im p o rta n t d e c is io n s  under the  O p tiona l P ro to co l were taken in  

1980, on f iv e  cases in v o lv in g  the  governm ent o f  Uruguay, fo u r  o f  

which a lleged  the  to r tu re  o f  deta inees. The Committee found th a t  

"the  S ta te  P a rty  has fa i le d  to  show th a t  i t  has ensured to  the  

person concerned the  p ro te c t io n  re q u ire d  by A r t ic le  2  o f  the  

Covenant” . They a ls o  considered th a t  in  some o f  the cases, A r t ic le s  

7 and 19 had been v io la te d .66

64, 1981 Report of the Human Rights Committee, 6,A,D,R,, 36th session, Supp, 40, p i 14
65, Human Rights ; the International Petition System, 11,E, Tardu, 1979 loc c it , ,  p l l
66, 1980 Report of the Human Rights Committee, 6,A,0,R,, 35th session, Supp, 40, pS4
67, (Communication Ho, R .l/S) International Legal Material 1980 Ho 19 pl33
68, Review of the International Commission of Jurists 1980 Ho, 24, p37
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One can say th a t  u n t i l  1945, in te rn a t io n a l law  considered  th a t  the  

manner in  which a s ta te  tre a te d  i t s  own n a t io n a ls  was a m a tte r  

w ith in  i t s  own ju r is d ic t io n  and competence, w ith  which o th e r  s ta te s  

had no r ig h t  to  in te r fe re ,  but s in c e  then the  le g a l p o s it io n  has  

changed.

M a tte rs  w ith  rega rd  to  which s ta te s  have accepted o b l ig a t io n s  in  

in te rn a t io n a l law  have ceased to  be q ues tions  s o le ly  w ith in  t h e i r  

dom estic ju r is d ic t io n .  A r t ic le  2 (7 )  o f  the  C h a rte r o f  the  U nited  

N a tions  a f f i r m s  the  p r in c ip le  o f  n a tio n a l s o v e re ig n ty  in  re s p e c t o f  

m a tte rs  e s s e n t ia l ly  w ith in  the  dom estic  ju r is d ic t io n  o f  any s ta te .

A t the  re g io n a l le v e l,  the  p r in c ip le  was a ff irm e d  in  a l l  the  

re g io n a l c h a rte rs , the  C h a rte r o f  the  O rgan isa tion  o f  American 

S ta te s 69, The C h a rte r o f  the  O rgan isa tion  o f  A fr ic a n  U n ity 70 and the  

Pact o f  the  League o f  Arab S ta te s 71, and the  1957 European 

Convention f o r  Peaceful S e ttlem ent o f  D isp u te s72.

There i s  a re s e rv a tio n  on th is  p r in c ip le  when the re  i s  a pe rc ieve d  

th re a t to  in te rn a t io n a l peace and s e c u r ity ,  and i t  seems th a t  g ro s s  

v io la t io n  o f  human r ig h t s  which th rea tened in te rn a t io n a l peace would 

the reby cease to  be a p u re ly  in te rn a l m a tte r, but i t  i s  a m a tte r  f o r  

d iscuss ion  as to  whether human r ig h t s  o r d in a r i ly  f a l l  in t o  the  

ca tegory  o f  m a tte rs  e s s e n t ia lly  w ith in  the  dom estic  ju r is d ic t io n  o f  

s ta te s .

69, A rtic le  I !
70, A rtic le  3 (2 ) and 3(3)
71, A rticles 5 and 8
72, A rtic le  27 paragraph 6
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Lau te rpach t commented th a t  i f  we decide th a t  "human r ig h t s  and 

freedoms a re  n o t com prised w ith in  the  ca tego ry  o f  m a tte rs  

e s s e n t ia lly  w ith in  the  dom estic ju r is d ic t io n  o f  the  S ta te , then i t  

would appear th a t  the  competence o f  the  U nited N a tio n s  in  re s p e c t o f  

them i s  w h o lly  u n re s tr ic te d .. . "73

As we saw before, the  p ro te c t io n  o f  human r ig h ts  i s  on the  same 

le v e l as the  p ro te c t io n  o f  in te rn a t io n a l peace and s e c u r ity  as a 

purpose o f  the  United N a tions  in  the  C harter.

The issu e  o f  who i s  to  judge w hether m a tte rs  a re  e s s e n t ia l ly  w ith in  

the  dom estic ju r is d ic t io n  o f  s ta te s  a rose e a r ly , w ith  c e r ta in  

c o u n tr ie s  p ro p o s in g  in  1945 th a t  the  m a tte r  shou ld  be decided in  

each case by the  In te rn a tio n a l Court o f  J u s tic e .74 An A d v is o ry  

Opinion o f  the  Permanent In te rn a tio n a l Court o f  J u s tic e  on the  

N a t io n a lity  Decrees Case conce rn ing  T un is ia  and Morocco (1923) 

s ta te d  :

"...The words *so le ly  w ith in  the  dom estic  ju r is d ic t io n * seems . . to  

contem plate  c e r ta in  m a tte rs  which, though they  may ve ry  c lo s e ly  

concern the  in te r e s ts  o f  more than one s ta te , a re  n o t in  p r in c ip le  

m a tte rs  re g u la te d  by in te rn a t io n a l law . As re g a rd s  such m a tte rs  each 

s ta te  i s  s o le  ju d g e ."75

I t  m ig h t be argued, w ith  th e  development o f  human r ig h t s  

in s tru m e n ts  in  the  tw e n tie th  cen tu ry , th a t  human r ig h t s  have become 

"m a tte rs  re g u la te d  by in te rn a t io n a l law".

73, Ths International Protection o f Hunan Rights, H, Lauterpacht, pp29-30
74, UN Doc, 207-111/2/4/3, Nay 10th 1945, UNDID, Vol, 12, pp!90-192
75, Nationality Decrees in  Tunis and Norocco Case, PCIJ (1923) Series B,N,4 pp23-24
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O ther s ta te s  which have accepted s im i la r  o b l ig a t io n s  have a 

le g it im a te  in te r e s t  in  see ing  th a t  the  common u nd e rtak ing s  a re  

respec ted . 78

T h is  idea i s  re je c te d  by Watson, who sees the  la c k  o f  r e c ip r o c ity  

in  human r ig h t s  as a m a jo r problem . He argues th a t  the  la c k  o f  

re c ip ro c a l in te re s ts  coupled w ith  the  la c k  o f  any s u p ra -n a tio n a l 

enforcem ent agency f o r  human r ig h t s  means th a t  s ta te s  have no 

m o tiv a tio n  e ith e r  to  re sp e c t human r ig h t s  in te r n a l ly ,  i f  p o l i t i c a l  

in te re s ts  d ic ta te  o the rw ise , o r  to  seek to  change the  behav iour o f  

o th e r s ta te s . He sees the  la c k  o f  obvious in c e n tiv e  and b e n e fit  in  

human r ig h t s  t re a t ie s  as a m a jo r o bs ta c le  to  t h e i r  e ffe c t iv e n e s s .77

D'Amato argues th a t  a l l  n a tio n s  have an "e n tit le m e n t"  o r  le g a l r ig h t  

to  seek to  p ro te c t  the  human r ig h t s  o f  n a tio n a ls  o f  o th e r  c o u n tr ie s , 

p ro v ide d  i t  can be e s ta b lish e d  th a t  human r ig h t s  a re  p ro te c te d  by 

in te rn a t io n a l la w .78 While he concedes to  Watson, who argues th a t  

s in ce  n a tio n s  have no "in te r e s t "  in  le g a l ly  opposing human r ig h t s  

v io la t io n s  in  o th e r co u n trie s , the  e ffe c tiv e n e s s  o f  in te rn a t io n a l law  

in  p ro te c t in g  human r ig h ts  i s  l im i te d 79, he p o in ts  ou t th a t  the  le g a l 

r ig h t  to  do so  can be e s ta b lis h e d  n eve rth e less  : " th e  e n tit le m e n t  

rem ains the  same even i f  the  in te r e s t  i s  n o t m a n ife s te d ".soHe argues  

th a t  enforcem ent o f  human r ig h ts  i s  p r im a r i ly  a p o l i t i c a l  o r  m ora l 

issue , ra th e r  than a le g a l one.

76, Hum Rights in  the Ho rid , A,H, Robertson, p31
77, 11 The Limited U t i l i ty  o f International Lav in  the Protection o f Hunan Rights11 J,S, Hat son 

American Society of International Lav 1980
78, "The Concept o f Human Rights in  International Lav9 Anthony D'Amato 

Columbia Lav Reviev Vol 82 ; 1110, 1982 p p l112-1159
79, J,S, liaison loc, c it,
80, Anthony D'Amato loc, c it , ,  p i 149
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I t  seems th a t  the  e ffe c tiv e n e s s  o f  in te rn a t io n a l human r ig h t s  

in s tru m e n ts  w i l l  a lw ays he a m a jo r problem , e s p e c ia lly  when i t  comes 

to  the  a r t ic le s  on measures o f  im p lem enta tion  when tro u b le  i s  ra is e d  

as a r e s u lt  o f  d i f fe r e n t  v iew s o f  the  b a s ic  question  o f  how f a r  

governm ents could  be expected to  accep t a system  o f  in te rn a t io n a l  

c o n tro l.

One fe e ls  o b lig e d  to  p o in t  ou t th a t  d i f fe r e n t  governm ents take  up 

d if fe r e n t  p o s it io n s  a t  d i f fe r e n t  tim es, depending on the  p o l i t i c a l  

con tex t, to  the  e x te n t th a t  some de lega tes argue th a t  i t  i s  o u ts id e  

the  competence o f  the  United N a tio ns  to  d iscuss  human r ig h t s  

s itu a t io n s  on t h e i r  own t e r r i t o r ie s ,  o r  on th a t  o f  t h e i r  a l l ie s ,  but 

q u ite  p ro p e r to  d iscu ss  a lle ge d  v io la t io n s  by t h e i r  p o l i t i c a l  

opponents.Sl

The D ire c to r  o f  the  United N a tio n s  D iv is io n  o f  Human N ig h ts , 

Theodor van Boven has p o in te d  ou t th a t  i t  i s :

"most unsatisfactory that, in  spite o f the universal vocation of the United Nations, t&any 
situations which would amount to a consistent pattern o f gross violations of human rights  
remain unnoticed in  the proceedings of i t s  organs,, ,Nany countries which strongly favour 
United Nations fact-finding in  [southern Africa and Israeli-occupied te rr ito ry 3 would take a 
different view i f  i t  affected the ir own, ues

I t  has been p o in te d  ou t th a t  American p o l ic y  on human r ig h t s  i s  

u n p re d ic ta b ly  l in k e d  to  s e c u r ity  and economics. While i t s  p o l ic y  i s  

o fte n  re la te d  to  s e c u r ity  and s t r a te g ic  ques tions  dem onstra ted by, 

f o r  example, i t s  d i f f e r in g  approach to  human r ig h t s  v io la t io n s  in  

A fghan is tan  and the  P h ilip p in e s , t h is  i s  n o t a lw ays the  case, as i t s

81, Human Rights in  the Uorld, A,H, Robertson, p30
$2, *Fact-Finding in  the F ie ld  o f Human Rights” Theodor van Boven 3 Is rae l Y,B, on Human
Rights 33, 106, quoted in  “Procedural Due Process in  Human Rights ; Fact-Finding by 
International Agencies'1 Thomas N, Franck and H, Scott Fairley  American Journal of 
International Law Uol, 74 1380 p312
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f a i lu r e  to  c r i t i c i s e  Romania when the  la t t e r  was m oving away from  

the  S o v ie t Union c o n tra s ts  w ith  i t s  c r i t ic is m  o f  Is ra e l 's  human 

r ig h ts  p o l ic ie s  in  the  occupied t e r r i t o r ie s  d u r in g  peace n e g o tia t io n s  

in  the  American in te r e s t .83

I t  i s  n o t s u rp r is in g  th a t  the re  has been fundam ental d isagreem ent 

in  the  United N a tio ns  on e s ta b lis h in g  in te rn a t io n a l m ach inery f o r  

the  enforcem ent o f  agreements. W hile s ta te s  w ith  d is p a ra te  s o c ia l 

system s m ig h t agree on o b je c tive s , the y  have r a d ic a l ly  d i f fe r e n t  

ideas about p u t t in g  these o b je c tiv e s  in to  r e a l i t y .  The E aste rn  s ta te s  

and th i r d  w o rld  c o u n tr ie s  have n o t accepted western p ro p o s a ls  f o r  

im p lem en ta tion8*, w h ile  in  the  European Community, th e re  has been 

s u b s ta n t ia l agreement, as dem onstrated by the  re g io n a l conven tion .

Im plem entation system s crea ted  by t re a ty  have the  in h e re n t  

weakness th a t  the y  a re  u n l ik e ly  to  reach those c o u n tr ie s  where 

human r ig h t s  a re  the  le a s t  respected  and where th e re fo re , the y  a re  

m ost needed. There i s  no way to  fo rc e  such c o u n tr ie s  to  r a t i f y  the  

tre a t ie s , and even i f  they  d id  so, to  re s p e c t t h e i r  o b lig a t io n s . Even 

those governm ents which a re  most com m itted to  re s p e c tin g  human 

r ig h t s  a re  re lu c ta n t  to  commit them selves in  advance to  l im ita t io n s  

on t h e i r  d is c re t io n a ry  powers, and in  the  experience o f  th e  U nited  

N a tio ns  in  any event, t re a ty  p ro v is io n s  f o r  im p lem enta tion  have been 

e xtrem e ly  l im ite d  in  t h e i r  scope and o pe ra tio n .

$3, “American Foreign Policy and H u m  Rights ; Rhetoric and R ea litya David P, Forsythe 
Universal H u m  Rights Vol 2 ,3  Juiy-September 1380
84, This w il l  be clear in  Chapter 2 when 1 discuss the attitudes of states lik e  the Soviet 
Union and Iraq  to the implementation provisions of the Convention against Torture,
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A p o s s ib le  a lte rn a t iv e  to  procedures o f  im p lem enta tion  which 

a tte m p t to ,impose le g a l s a n c tio n s  on v io la to rs  o f  in te rn a t io n a l  

agreements on human r ig h t s  i s  rep resen ted  by the  p ra c t ic e  o f  f a c t ­

f in d in g  by in te rn a t io n a l o rg a n is a tio n s . While i t  la c k s  a re a l 

p u n it iv e  element, i t  has been described  as a p o te n t ia l ly  s ig n i f ic a n t  

weapon a g a in s t human r ig h t s  v io la t io n ,  because amongst o th e r  

e ffe c ts ,  the  re p o r t  o f  a fa c t - f in d in g  body se rves  to "c la r i f y  

m isconceptions, abso lve  o r  em barrass the  in v e s tig a te d  p a r ty ,  

in flu e n c e  p u b lic  op in io n , and where a p p ro p ria te , f a c i l i t a t e  fu r th e r  

express ions o f  community d isa p p ro b a tio n ” .8S I t  has a ls o  been noted  

th a t  c o u n tr ie s  tend to  be more w i l l in g  to  p e rm it in v e s t ig a t io n s  by 

f a c t - f in d in g  groups than they m ig h t be to  accept, f o r  example, the  

ju r is d ic t io n  o f  an in te rn a t io n a l t r ib u n a l.  86 

Ad hoc in v e s t ig a t io n s  by com m ittee o r  s p e c ia l ra p p o rte u r have been 

in s t i tu te d  by the  United N a tio ns  Commission on Human R ig h ts , w ith  

rega rd  to  South A fr ic a ,  Is ra e l and C h ile , bu t as S he lton  comments, i t  

i s  n o t a lw ays c le a r  i f  im provem ents in  human r ig h ts  p ra c t ic e  r e s u lt  

d ir e c t ly  from  the  presence o f  in v e s t ig a t in g  team s.87 A m a jo r 

weakness o f  t h is  p rocedure  i s  th a t  the  cho ice  and tre a tm e n t o f  these  

in v e s t ig a t io n s  i s  c le a r ly  c o n tro lle d  by p o l i t i c a l  fa c to rs .  A no th e r i s  

the  la c k  o f  m andatory power to  e n te r co u n trie s , make in v e s t ig a t io n s  

and h ea r w itn e sses .88

85, “Procedural Due Process in  Hunan Rights ; Fact-Finding by International Agencies'1 Thorns 
H, Franck and H, Scott F a irley  American Journal o f International Law Vol, 74 I$80 p30S 
8$, ib id  
87, "International enforcement o f human rights ; effectiveness and alternatives" Dinah 
Shelton American Society o f International Law 1980 ppS and 15-16
88, Cases and Materials in  International Law D,J,Harris, 3rd ed, 1983, pS33
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A nother a lte rn a t iv e  procedure  i s  th a t  p ro v id e d  by R eso lu tion  1503, 

the  purpose o f  which i s  to  id e n t i f y  and h o p e fu lly  e lim in a te  g lo b a l 

"s i tu a t io ns  which appear to  re ve a l a c o n s is te n t p a tte rn  o f  

g ro s s ,. .v io la t io n  o f  human... r ig h t s ". In d iv id u a l com m unications a re  

rece ived  as sources o f  in fo rm a tio n  to  show "c o n s is te n t p a t te rn s  o f  

g ro ss  v io la t io n "  r a th e r  than cases. Communications a re  examined by a 

w ork ing  group o f  Subcommission on P reven tion  o f  D is c r im in a tio n  and 

P ro te c tio n  o f  M in o r it ie s ,  and then the  Subcommision i t s e l f .

S itu a t io n s  regarded as needing fu r th e r  a tte n tio n  a re  then re fe r re d  

to  the  Commission on Human R ig h ts , who may a pp o in t a w o rk ing  group  

on an ad hoc b a s is  to  in v e s tig a te , w ith  the  acceptance o f  th e  s ta te  

concerned. By 1980, a number o f  c o u n tr ie s  had been th e  su b je c t o f  

in v e s tig a t io n  under t h is  procedure, but w ith  the  e n try  in to  fo rc e  o f  

the  ICCPR and O ptiona l P ro to co l, i t s  r o le  and e ffe c tiv e n e s s  seem to  

be lim ite d .

A f te r  th is  a n a ly s is  o f  the  most im p o rta n t human r ig h t s  in s tru m e n ts  

h is to r y  has reached, I  would l i k e  to  m ention a number o f  f a r -  

re ach ing  p ro p o sa ls  which were considered, in c lu d in g  an A u s tra lia n  

suggestion  f o r  an In te rn a tio n a l C ourt o f  Human R ig h ts , a p ro p o sa l by 

Uruguay f o r  the  es tab lish m e n t o f  an O ffic e  o f  a U nited N a tio n s  High  

Commissioner f o r  Human R ig h ts 69, and a French p ro p o sa l f o r  an 

In te rn a tio n a l In v e s t ig a t io n  Commission coupled w ith  th e  appo in tm en t 

o f  an A tto rney-G ene ra l o f  the  Commission.

89, "Is due process overdue?" in  Human Rights ; the International P etition  System, N,E, 
Tardu, 1979 Binder 2, The Communications Procedure under the Optional Protocol to The 
United Nations Covenant on C iv il and P o litic a l Rights, Part I  A, pp2-3
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In d ia  proposed th a t  the  S e c u r ity  Council shou ld  be adv ised  o f  

a lleged  v io la t io n s ,  in v e s tig a te  them and fo rc e  re d re ss , meanwhile

o th e rs  suggested the  c re a tio n  o f  a new s p e c ia lis e d  agency f o r  the  

im p lem enta tion  o f  the  Covenants.

The USA and th e  UK proposed th a t  the  Human R ig h ts  Committees

should be s e t up on an ad hoc bas is , but o n ly  f o r  in te r - s ta te

d ispu tes . The S o v ie t Union was c o n s is te n tly  opposed to  a l l

arrangem ents o f  t h is  s o r t  on the  ground th a t  they would ” In te r fe re  

in  the  in te rn a l a f f a i r s  o f  s ta te s", c o n tra ry  to  A r t ic le  2 (7 )  o f  the  

C harter, underm in ing t h e i r  s o v e re ig n ty  and independence.90

SO, Human Rights in  International Law R,H, Robertson, p2S
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Human r ig h t s  in s tru m e n ts  a t  the  re g io n a l le v e l

From g lo b a l p ro te c t io n  o f  human r ig h ts ,  I  would now l ik e  to  

examine the  re g io n a l developments, which re p re sen t a more e f fe c t iv e  

and successfu l s tan d a rd  a t  the  le v e l o f  im p lem enta tion .

European re a c tio n  to  the  tw in  th re a ts  o f  Fascism and Communism in  

the  a f t e r  math o f  World War Two, le d  the  Europeans to  t r y  to  

safeguard the r ig h t s  o f  in d iv id u a ls  th rea tened by d ic ta to rs h ip .  They 

t r ie d  to  p ro te c t  democracy and the  r ig h t s  o f  in d iv id u a ls  in  a 

r e a l is t ic  and e f fe c t iv e  way, by the  c re a tio n  o f  the  European 

Convention f o r  the  P ro te c tio n  o f  Human E ig h ts  and Fundamental 

Freedoms (1950).

The s p e c ia l achievement o f  the  European s ta te s  was to  go  beyond 

the  l im ite d  e ffe c tiv e n e s s  o f  the  in te rn a t io n a l in s tru m e n ts  and 

c rea te  a p ra c t ic a l fram ework f o r  in s t i tu t io n a l is e d  p ro te c t io n  o f  

human r ig h ts ,  w ith  organs, in s t i t u t io n s  and a g re a te r  degree o f  

enforcement. The es tab lish m e n t o f  the  European Commission on Human 

E ig h ts  and the  European Court o f  Human E ig h ts  re p re s e n t the  

European a tte m p t to  overcome prob lem s which have f o r  a lo n g  tim e  

obs truc ted  the  in te rn a t io n a l community in  im p lem en ting  

in te rn a t io n a l p ro te c t io n  f o r  human r ig h ts .

Organs l i k e  the  European Commission on Human E ig h ts  and the  

European C ourt o f  Human E ig h ts  r e f le c t  g re a te r  guarantees to  the  

Europeans as in d iv id u a ls ,  and sa feguards f o r  t h e i r  r ig h t s  and 

freedoms.
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European s ta te s  sa feguard the  r ig h t s  o f  t h e i r  c it iz e n s , and in  some 

cases, those o f  a l ie n s 97 by re c o g n is in g  the  r ig h t  o f  in d iv id u a l 

p e t i t io n  to  the  European Commission o f  Human R ig h ts 93 

and by a ccep tin g  the  com pulsory ju r is d ic t io n  o f  the  European Court 

o f  Human R ig h ts .93

Moreover, the  d e c is io n s  o f  the  European C ourt a c t to  re g u la te  

dom estic le g a l system s when the re  i s  any v io la t io n  o f  human 

r ig h t s 94, and feed dom estic  le g a l system s w ith  new in s tru m e n ts  and 

le g is la t io n .

As a re s u lt ,  i t  g iv e s  the  in d iv id u a l European c it iz e n  double  

p ro te c t io n , n a t io n a l ly  and in te rn a t io n a lly ,  in  the  m ost im p o rta n t 

aspects o f  human r ig h ts .

91, As, for example, in  the *Amekrane Case4 where the family o f an a lien  mas able to bring a 
case against B rita in  before the Commission on Human Bights, 16 Y,B,E,C,H,R, 356 (13731
92, States make declarations under A rtic le  25 o f the Convention accepting the rights o f 
individuals to p etitio n  against them, host European states have made such declarations, some 
without lim it o f time, and others for varying periods, from two to five years,
Cases and Materials on International Law B,J, Harris, 3rd ed, 1983, p480

93, Again, declarations are made by states, under A rtic le  46, accepting the Court's 
compulsory jurisd iction , There is  also a procedure for states to accept i ts  ju risd ic tion  on 
an ad hoc basis, Host European states have made declarations, for varying periods,
Cases and Materials on International Law D,J, Harris, 3rd ed, 1983, p481

94, An example o f a judgement which resulted in  change in domestic leg is lation  is  the case
of Mrs Sohair Balkandali and Mrs Cabales, where the B ritish  government was found to have 
violated the European Convention The B ritish  government accepted that i t  would have to 
change immigration rules, a fte r the Court in  Strasbourg found that B rita in  was g u ilty  o f sex 
discrimination by allowing men leg a lly  resident in  B rita in  to bring in  wives from abroad, 
but not giving women the same rights to bring in  husbands, The Home Secretary promised 
action to change the immigration laws,

The Times May 29th 1985
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One s ig n i f ic a n t  aspect o f  the  European Convention i s  th a t  i t  

embodies many im p o rta n t organs which could  be taken as an example 

f o r  o th e r re g io n s  to  fo l lo w . T h is  e f fe c t iv e  p ro te c t io n 96 s e ts  fo r th  a 

p ra c t ic a l example to  o th e r re g ion s , le a v in g  no doubt o f  the  u rgen t 

need to  fo l lo w  the  Europeans in  c re a tin g  such in s tru m e n ts  and 

organs in  o th e r p a r ts  o f  the  w orld .

The most im p o rta n t c i v i l  and p o l i t i c a l  r ig h t s  a re  safeguarded in  

the  European Convention. I  do n o t th in k  i t  i s  necessary to  l i s t  the  

a r t ic le s  o f  the  European Convention which sa feguard the  im p o rta n t  

c i v i l  and p o l i t i c a l  r ig h ts ,  but a measure o f  the  im portance  a ttached  

to  them by the  Europeans may be in fe r re d  from  the  p r i o r i t y  g ive n  

to  those r ig h ts .  The r ig h t  to  l i f e ,  p ro te c t io n  from  to r tu re ,  r ig h t  to  

l ib e r t y  and s e c u r ity  o f  person, p ro te c t io n  from  i l le g a l  a r re s t  o r  

d e te n tio n  a re  among the  ve ry  f i r s t  a r t ic le s  o f  the  Convention.

The s ig n if ic a n c e  o f  t h is  convention  l ie s  n o t o n ly  in  the  European 

s ta te s , which p a r t ic ip a te  in  i t ,  bu t a ls o  in  the  fa c t  th a t  i t  

achieved one o f  th e  s ta te d  g o a ls  o f  the  United N a tio n s  in  

e s ta b lis h in g  re g io n a l in s tru m e n ts  f o r  sa fegua rd ing  human r ig h t s  in  

a l l  the  re g io n s  o f  the  w o rld 96, d e s p ite  d iffe re n c e s  in  id e o lo g ie s , 

c u ltu re  and h is to r ic a l  background.

95, The European Convention on H u m  Eights May he considered as the most advanced 
protection of hman rights, but i t  has not been free from setbacks, as for example, in  the 
case of Greece, absent for five  years from 1959, u n til democracy returned and 6reece 
rejoined the Convention in 1974,
96, Recommendation of the Human Rights Commission in  1967 (Recommendation 6 (X X III)  o f 23rd 
Harch 1967)
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O ther re g io n a l developments concern ing  the  p ro te c t io n  o f  human 

r ig h t s  in c lu d e  the  American Convention on Human F ig h ts  (1969) and 

the  A fr ic a n  C h a rte r on Human and P eop les ' F ig h ts  (adopted 1981, n o t  

y e t  in  fo rc e  ) , The f i r s t  came as a r e s u lt  o f  the  acceptance o f  

L a t in  American and Caribbean S ta te s  o f  the  Convention on Human 

F ig h ts , the  In te r-A m e rican  C ourt and Commission on Human F ig h ts .97 . 

I t  co n ta in s  25 a r t ic le s  concerned m a in ly  w ith  c i v i l  and p o l i t i c a l  

r ig h t s  and freedoms, w ith  S ta te  o b lig a t io n  to  re sp e c t those  r ig h t s  

abso lu te , acco rd in g  to  A r t ic le  1.

V h ile  the  American Convention c o n ta in s  a r t ic le s  which seek to  

p ro te c t  human r ig h t s  and fundam ental freedoms, and as such has much 

in  common w ith  both the  U n ive rsa l D e c la ra tio n  and the  European 

Convention, the  A fr ic a n  C harter, though n o t y e t  in  fo rc e , re p re s e n ts  

the  human r ig h t s  a s p ira t io n s  o f  a deve lop ing  re g io n . Many o f  the  

problem s faced by the  A fr ic a n  s ta te s  em erging from  a p e r io d  o f  

c o lo n ia l r u le  and g e n e ra lly  undeveloped p o l i t i c a l ly ,  a re  common to

the  s itu a t io n  o f  some s ta te s  in  the  Arab w orld .

The A fr ic a n  C h a rte r on Human and Peop les' F ig h ts  was adopted a t  a 

m eeting o f  the  O.A.U. on 26 th  June 1 9 8 1 ."  As w e ll as tw e lve  a r t ic le s  

l i s t i n g  c i v i l  and p o l i t i c a l  r ig h ts ,  and fo u r  a r t ic le s  l i s t i n g  

economic, s o c ia l and c u ltu ra l r ig h ts ,  i t  co n ta in s  s ix  a r t ic le s  which

deal w ith  what have come to  be known as " th ir d

97, I t  entered into force on the 19th o f July 1978,
98, This Charter w il l  come into force three Months a fte r a M ajority o f 0,8,11, States has 
ra tif ie d  i t ,
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g e n e ra tio n "  r ig h ts ,  th a t  is ,  r ig h t s  o f  groups o f  in d iv id u a ls  o r  

"Peoples".

A r t ic le s  4, 5  and 6 deal w ith  the  r ig h t s  I  in te n d  to  examine in  

th is  research.

A rtic le  5 ; A ll fores o f exploitation and degradation o f man, 
particu la rly , , , torture, cruel, inhuman or degrading 
punishment and treat/sent shall be prohibited,

A rtic le  4 ; Human beings are inviolable, Every human being shall be e n tit le d  
to respect for his l i f e  and the in teg rity  o f his person, No one 
may be a rb itra r ily  deprived of this right,

A rtic le  6 ; Every individual shall have the righ t to lib e rty  and to the security  
of his person, No one may be deprived of his freedom except for 
reasons and conditions previously la id  down by law, In particu la r, 
no one may be a rb itra r ily  arrested or detained,

The C h a rte r a ls o  p ro v id e s , in  a r t ic le  30, f o r  the  e s ta b lish m e n t o f  

an A fr ic a n  Commission on Human and P eop les ' F ig h ts  which, l i k e  the  

Human F ig h ts  Committee o f  the  United N a tions, w i l l  re q u ire  p e r io d ic  

re p o r ts  o f  measures taken to  g iv e  e f fe c t  to  the  r ig h t s  and 

freedoms recogn ised  and guaranteed by the  c h a rte r, ( a r t ic le  62). 

Among im p o rta n t aspects  o f  the  Commission's fu n c t io n s  a re  i t s  

s ta te d  a im s o f  fo rm u la tin g  :

principles and rules aimed at solving legal problems re la tin g  to 
human and peoples' rights and fundamental freedoms upon which African  
governments may base their legislations,

and i t s  in te n t io n  :

(c) to cooperate with other African and international ins titu tio ns  
concerned with the promotion and protection of human and 
peoples' rights,
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A fr ic a n  s ta te s ' re c o g n it io n  and acceptance o f  the  in te rn a t io n a l

s tan d a rds  f o r  the  p ro te c t io n  o f  human r ig h t s  i s  c le a r ly  shown 

th roughout the  C harte r, p a r t ic u la r ly  in  a r t ic le  60 which s ta te s  :

The commission shall draw inspiration from international 
law on human and peoples' rights, p artic u la rly  from the provisions 
of various African instruments on human and peoples' rights, the 

Charter o f the United Nationss the Charter o f the Organization o f A frican- 
Mix, the Universal Declaration o f Human Rightss other instruments 

adopted by the United Nations and by African countries in  the f ie ld  
o f human and peoples' rights as well as from the provisions of 
various instruments adopted within the Specialized Agencies o f the 
United Nations, , ,

L ik e  the  ICCPF, th e  C h a rte r e s ta b lis h e s  a Commission which i s  

competent to  re c e iv e  com m unications from  s ta te s  and o th e r  

com m unications (a r t ic le s  4 6 -59 ), on which i t  w i l l  re p o r t  to  s ta te s  

and the  Assem bly o f  th e  Heads o f  S ta te s  and Government ( a r t ic le  

52). However, u n lik e  o th e r re g io n a l organs, the  Commission re q u ire s  

no p r io r  d e c la ra tio n s  o f  competence to  co n s id e r S ta te  

communica t io n s .99

A document c lo s e ly  re la te d  to  th e  A fr ic a n  C h a rte r on Human and 

Peoples' F ig h ts  i s  the  C h a rte r o f  the  O rgan iza tion  o f  A fr ic a n  

U n ity '00, the  o rg a n iz a tio n  to  which s ta te s  p a r ty  to  the  A fr ic a n  

C h a rte r must belong, p a r t ic u la r ly  an a r t ic le  c o n firm in g  the  purposes  

o f  the  o rg a n iz a tio n , as fo l lo w s :

A rtic le  2 ; (c ) To promote international co-operation, havingJus. 
regard to the Charter o f the United Nations and 
the Universal Declaration o f Human Rights.

9$, The International Law o f Human Rights Paul Sieghart, 1993, pp426-421
100, The United Nations maintains cooperative relations with the 0,A,U, (eg,, Resolution 
38/S of 1983), Strik ing matters for the 0,A,U, were always independence, development and the 
economic situation of African states, for example, the summit meeting at Addis Ababa in  1985 
concentrated on measures to a lle v ia te  the problems o f drought and famine in  Africa,
For example, The Times July 20th 1985



Some o b se rva tio ns  can be made on th is  re g io n a l p ro g re s s  in  the  

f ie ld  o f  human r ig h t s . The A fr ic a n  s ta te s  responded to  the  s ta te d  

aim o f  the  United N a tio ns  to  c re a te  re g io n a l in s tru m e n ts  and 

in s t i t u t io n s  to  sa feguard and p ro te c t  human r ig h ts .  As I  noted  

above, the  A fr ic a n  C h a rte r i s  d is t in c t  in  some aspects  from  o th e r  

re g io n a l in s tru m e n ts , f o r  example, in  i t s  in te r e s t  in  the  s o -c a lle d  

t h i r d  gene ra tion  r ig h ts ,  l i k e  the  r ig h t s  to  development ( a r t ic le s  22  

and 24) and the  r ig h t  o f "co lon ized  o r  oppressed peop les"  to  f re e  

them selves from  dom ination  ( a r t ic le  20, paragraph 2 ).

These r ig h t s  go beyond the  gene ra l p ro v is io n s  f o r  the  s e l f -  

de te rm ina tio n  o f  peop les in  the  in te rn a t io n a l Covenants, d i r e c t ly  

r e f le c t in g  the  c o lo n ia l p a s t and contem porary s itu a t io n  o f  many 

A fr ic a n  s ta te s .

As w e ll as sa fegua rd ing  r ig h t s  and freedoms, the  C h a rte r p re s e n ts  

d u tie s  f o r  S ta te s  and in d iv id u a ls .  D u ties  o f  the  in d iv id u a l in c lu d e  

d u tie s  to  the  s ta te , s o c ie ty  and the  in te rn a t io n a l community  

( a r t ic le  27, paragraph 1 ), w h ile  d u tie s  o f  the  s ta te  in c lu d e  the  

prom otion  and assurance o f  re sp e c t o f  r ig h t s  and freedom s in  the  

C h a rte r ( a r t ic le  25) In  a d d it io n , the  C h a rte r p la ce s  r e s t r ic t io n s  on 

c e rta in  o f  the  r ig h ts ,  f o r  example, A r t ic le  11, where the  r ig h t  o f  

assem bly i s  r e s t r ic te d  by c o n s id e ra tio n s  o f  n a tio n a l s e c u r ity  o r  

freedom o f  o th e rs . A r t ic le  12, p a r t  2  a ls o  r e s t r ic t s  the  r ig h t  o f  

freedom o f  movement, f o r  the  p ro te c t io n  o f  n a tio n a l s e c u r ity ,  o r  

p u b lic  h e a lth  o r  m o ra lity .  A lso , in  paragraph 3 o f  the  same a r t ic le ,  

the  C h a rte r a p p o in ts  i t s e l f  to  judge the  r ig h t  f o r  asylum . A l l  

those r ig h ts  a re  p o te n t ia l ly  r e s t r ic te d  by s ta te s .
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In  genera l, the  C h a rte r could  be considered as a good s t a r t  to  the  

p rom otion  o f  human r ig h t s  in  the  A fr ic a n  c o n tin e n t. I t  w i l l  be 

understood by re a d in g  the  h is to r y  o f  the  human r ig h t s  in s tru m e n ts  

th a t  vagueness and r e s t r ic t io n s  come as a r e s u l t  o f  d i f fe r e n t  

p o l ic ie s  and id e o lo g ie s  o f  p a r t ie s ,  bu t development on th is  le v e l 

can be reached by re a l p o l i t i c a l  w i l l  o f  A fr ic a n  s ta te s .

A r t ic le  60 o f  the  C h a rte r expresses the  re a l w i l l  and the  lo y a l 

e f f o r t  from  A fr ic a n  governm ents to  co n s id e r the  in te rn a t io n a l 

s tan d a rds  as t h e ir  in s p ira t io n  f o r  deve lop ing  t h e i r  in s tru m e n ts  and 

organs in  t h is  ve ry  im p o rta n t f ie ld ,  p a r t ic u la r ly  as the y  a re  

members o f  the  in te rn a t io n a l in s t i t u t io n s .  Each "independent, 

sovere ign  A fr ic a n  s ta te "  i s  e n t i t le d  to  jo in  the  O.A.U., and become 

p a r ty  to  the  A fr ic a n  C harter. W hile t h is  excludes the  South A fr ic a n  

regim e, i t  p re se n ts  no o b s ta c le  to  the  Arab s ta te s  o f  N o rth  A fr ic a .
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A nother development a t the  re g io n a l le v e l i s  the  e s ta b lish m e n t o f

the  Permanent A rab Commission on Human E ig h ts  by the  League o f

Arab S ta te s. In  August 1966 the  Economic and S o c ia l C ouncil o f  the

United N a tio ns  in v ite d  the  fo u r  re g io n a l o rg a n is a tio n s  (the  C ouncil 

o f  Europe, the  O rgan isa tion  o f  American S ta tes , the  O rg an isa tio n  o f  

A fr ic a n  U n ity  and the  League o f  Arab S ta te s ) to  a tte n d  se ss io ns  o f  

the  Commission on Human E ig h ts , and to  exchange in fo rm a tio n  w ith  

the  Commission on t h e ir  re s p e c tiv e  human r ig h ts  a c t i v i t ie s . The four- 

o rg a n is a tio n s  were a ls o  asked to  take  p a r t  in  the  In te rn a tio n a l 

Conference on Human E ig h ts  in  Teheran in  1968, and th is  gave g re a t  

im petus to  the  Arab League to  e s ta b lis h  th e i r  own Commission on

Human E ig h ts .

They were encouraged again  in  t h is  aim by the  hopes o f  the  U nited  

N a tio ns  to  e s ta b lis h  re g io n a l com m issions f o r  human r ig h t s  in  a reas  

where th e y  d id  n o t a lre a d y  e x is t . 101 In  1967, the  Arab League, when 

asked f o r  t h e i r  comments on the  s e t t in g  up o f  such a Commission, 

made a re p ly  which inc luded  th e  fo l lo w in g  :

1, The f ie ld  o f human rights is  a v ita l one for strengthening links among 
countries vhich belong to a regional area,
2, As for the procedure o f establishing regional commissions on human rights  
and specifying their functions, the League of the Arab States believes that 
the proper foundations for setting up such regional commissions are the 
foundations on vhich a regional inter-governmental organisation is  based,

Thus the regional commissions should be established v ith in  the framevork 
of international or regional inter-governmental o rganisations,,,”102

161, Recommendation 800(111) of 23rd tfarch 1967
162, Human Rights in  the tlorld, A,H, Robertson, pp 162-163
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The es ta b lish m e n t o f  the  Commission came about when the  C ouncil 

o f  the  Arab League decided to  h o ld  a Conference on Human B ig h ts  in  

B e iru t in  1968, which s e t up a Permanent A rab Commission on Human 

B ig h ts . Each member o f  the  Arab League i s  rep resen ted  on the  

Commission.

In 1969, the  Commission prepared a programme based on the  

p r in c ip le  th a t  a l l  m a tte rs  r e la t in g  to  human r ig h t s  in  the  Arab  

w orld  a re  w ith in  the  competence o f  the  Commission. I t s  aim i s  to  

prom ote jo in t  a c tio n  by the  Arab c o u n tr ie s  and the  p ro te c t io n  o f  the  

r ig h t s  o f  " the  in d iv id u a l Arab and p ro m o tin g  re sp e c t f o r  human 

r ig h t s  in  Arab c o u n tr ie s  in  g en e ra l" . 103

The programme i s  in  two p a r ts ,  based on a c tio n  a t  the  n a t io n a l and 

in te rn a t io n a l le v e ls . A t the  n a t io n a l le v e l,  i t  seeks the  

es tab lish m e n t o f  n a tio n a l Commissions on human r ig h ts  in  member 

c o u n tr ie s  lin k e d  to  the  permanent Commission. I t  a ls o  envisages  

re c e iv in g  re p o r ts  from  member c o u n tr ie s  on t h e ir  dom estic  human 

r ig h ts  a c t iv i t ie s ,  on which i t  w i l l  make recommendations. F in a l ly ,  a t  

the  request o f  the  Commission the  C ouncil o f  the  League decided to  

e s ta b lis h  a Committee o f  E xp e rts  to  p re pa re  a d r a f t  o f  a Convention  

on Human B ig h ts , by D ecis ion  No. 2668 .104

103, Human Rights in  ths (for Id, A,H, Robertson, p i64
104, *In favour o f the establishment o f an Arab Court for Arab Human Rights* Jamil Husayn 
AhHustaqbal al-Arabi A pril 1333, pp16-40
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A t the  in te rn a t io n a l le v e l,  the  Arab League p a r t ic ip a te s  in  

in te rn a t io n a l conferences, and sends an annual communication to  the  

United N a tions  Commission about i t s  a c t i v i t ie s . The United N a tio n s  

m a in ta in s  fo rm a l r e la t io n s  w ith  the  League o f  Arab S ta te s .103

In  genera l, one can say th a t  the  above Commission in te r e s ts  i t s e l f  

most in  v io la t io n s  o f  human r ig h ts  in  th e  occupied t e r r i t o r ie s .  One 

can say th a t  the  m ost im p o rta n t achievement o f  th a t  commission was 

i t s  p a r t ic ip a t io n  in  th e  ad hoc w ork ing  g roup  o f  the  UN Human 

F ig h ts  Commission appo in ted  by re s o lu t io n  6 (XXV) to  in v e s t ig a te  

I s r a e l ’s  a lleged  v io la t io n s  o f  human r ig h t s  in  the  occupied  

t e r r i t o r ie s . 103

A f in a l  rem ark cou ld  be made about the  Commission, th a t  i t  was 

meant to  be ve ry  l im ite d  in  competence and e ffe c tiv e n e s s  a t  the  

dom estic le v e l,  as i t  does n o t express th e  hope which in d iv id u a ls  

thought about when i t  was e s ta b lish e d .

As a re s u lt ,  o th e r non-governm enta l o rg a n is a tio n s  and com m ittees  

concerned w ith  human r ig h t s  t r ie d  to  e s ta b lis h  an A rab Convention  

and Court on Human F ig h ts , w ith  a more e f fe c t iv e  commission, s im i la r  

to  o th e r re g io n a l developments.

I  in te n d  to  examine t h e ir  e f f o r t s  and achievem ents in  C hapte r Three 

when I  su rvey  the  A rab response to  human r ig h ts .

105, For example, Resolution 38/6 adopted by the Seneral Assembly in  Plenary 9by which the 
Assembly requested the Secretary-Seneral to strengthen cooperation and coordination between 
the United Nations and the organisations of the United Nations system and the Arab League to 
enhance their capacity to serve the mutual interests o f the two organisations in  the 
p o lit ic a l, economic, social and cultural fie ld s 9, Annual Review o f UN A ffa irs, 1983 
166, "Procedural due process in  human rights fa c H in d in g  by international agencies9 by 
Thomas N, Franck and H, Scott Fa irley  American Journal o f International Law M ,  74 1980 
p315
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In tro d u c tio n

In  C hapter One, I  d iscussed the  p r in c ip a l sources o f  human r ig h t s  

theo ry , and the  h is to r ic a l  development o f  the  in te rn a t io n a l 

p ro te c t io n  o f  human r ig h ts ,  p a ss in g  th rough the  c re a tio n  o f  the  m ost 

im p o rta n t in s tru m e n ts  in  the  f ie ld .

In  d is c u s s in g  these in s tru m e n ts , I  began w ith  the  g lo b a l p ro te c t io n  

o f  human r ig h ts ,  then passed to  re g io n a l developments, ta k in g  the  

European Convention as  the  e f fe c t iv e  s tan d a rd  a t  th is  le v e l,  because 

i t  la id  down e f fe c t iv e  m ach inery f o r  the  p ro te c t io n  o f  human r ig h t s  

f o r  the  f i r s t  tim e  in  the  h is to r y  o f  human r ig h ts ,  b u t a ls o  

exam ining re g io n a l developments m ost c lo s e ly  re la te d  to  t h is  

research, the  e f f o r t s  o f  the  O rgan isa tion  o f  A fr ic a n  U n ity  and the  

Arab League in  the  human r ig h t s  f ie ld .

In  C hapter Two, I  w i l l  examine the  in te rn a t io n a l in s tru m e n ts . As 

t h is  research  i s  concerned w ith  p o l i t i c a l  and c i v i l  r ig h ts ,  I  w i l l  

concen tra te  on the  Covenant on C iv i l  and P o l i t ic a l  F ig h ts  and o th e r  

in s tru m e n ts  concerned w ith  these r ig h ts ,  as w e ll as the  organs  

a ssoc ia ted  w ith  them. As the  g lo b a l in s tru m e n ts  had a m a jo r e ffe c t ,  

through le g a l o b lig a t io n s , on n a tio n a l law s, then I  w i l l  c o n s id e r the  

p ro te c t io n  o f  these r ig h t s  w ith in  the  in te rn a l le g a l system s o f  some 

Arab s ta te s , beg inn ing  w ith  the  c o n s t itu t io n s  as th e  h ig h e s t  

dom estic  in s tru m e n t, then the  v a r ie ty  o f  Codes and law s, as  f o r  

example, the  Penal Code.



I  in te n d  to  d iscu ss  the  p ra c tic e s  o f  A rab c o u n tr ie s  in  re g a rd  to
)

c e r ta in  r ig h t s . I t  i s  n o t in tended to  co ve r a l l  re la te d  issu e s  as the  

scope o f  t h is  research  i s  l im ite d .  The issu e s  I  w i l l  co ve r a re , in  

my o p in io n , fundam ental to  any d iscu ss io n  o f  p o l i t i c a l  l i f e  in  A rab  

c o u n tr ie s . While th e  r ig h t s  I  w i l l  d iscu ss  a re  te c h n ic a lly  regarded  

as c i v i l ,  n eve rth e less  they  a re  c lo s e ly  t ie d  to  p o l i t i c a l  r ig h t s  in  

gene ra l, and in  p a r t ic u la r  the  p o l i t i c a l  l i f e  o f  Arab c o u n tr ie s .  

These issu e s  a re  c lo s e ly  connected to  p o l i t i c a l  r ig h ts ,  l i k e  freedom  

o f  o p in io n  and express ion , as w e ll as th e  c i v i l  r ig h t s  o f  l ib e r t y  

and s e c u r ity  o f  person , s ince , f o r  example, persons cannot en joy  

c e r ta in  p o l i t i c a l  r ig h ts ,  such as freedom o f  speech o r  p o l i t i c a l  

p a r t ic ip a t io n  un less  the y  a re  su re  th a t  t h e i r  o th e r r ig h t s  a re  

r e la t iv e ly  secure and the  p o l i t i c a l  c lim a te  encourages in d iv id u a ls  to  

take  s e r io u s ly  the  o p p o rtu n ity  to  p a r t ic ip a te  in  p o l i t i c a l  l i f e .

The main issu e s  a re  :

(1) A r b it r a r y  a r re s t  and d e te n tio n ;

(2) T o rtu re  and c ru e l, inhuman o r  deg rad ing  trea tm en t o r  
punishm ent;

(3) E x tra ju d ic ia l k i l l i n g .

1 w i l l  examine the  r ig h t s  assoc ia ted  w ith  each o f  these issu e s  in  

the  l i g h t  o f  in te rn a t io n a l in s tru m e n ts  and th e i r  p ra c tic e , and a t  

the  re g io n a l le v e l,  ta k in g  the  European Convention on Human R ig h ts  

and th e  European C ourt and Commission as guidance. I  w i l l  use these  

in s tru m e n ts  to  d e fin e  the  r ig h ts .
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A t the  n a t io n a l le v e l,  I  w i l l  examine dom estic  p ro te c t io n  o f  these  

r ig h t s  through the  C o n s titu t io n s  and o th e r le g is la t io n ,  and when 

p o s s ib le  us in g  the  cases a v a ila b le .

I  a ls o  f in d  m y s e lf o b lig e d  to  d iscu ss  the  issu e  o f  the  s ta te  o f  

emergency and i t s  e f fe c t  on these r ig h ts ,  in  the  l i g h t  o f  the  

contem porary s itu a t io n  o f  some Arab co u n tr ie s .

F in a lly ,  I  w i l l  come to  the  p ra c tic e s , exam ining the  f in d in g s  o f  

in te rn a t io n a l and re g io n a l o rg a n is a tio n s  and bodies, in  the  l i g h t  o f  

the  Arab s ta te s' response to  the  in te rn a t io n a l in s tru m e n ts .
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P A R T  ONE

LEGAL ANALY SIS  OF ARB ITR ARY  ARREST AND
DETENTION :
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SECTION A

IN THE LIGHT OF THE INTERNATION AL INSTR UM ENT S

(1) liberty and security of person 

(2> freedom from arbitrary arrest and detention 

(3) deprivation of liberty [only on grounds or procedures established by law!

<4) compensation
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Personal l ib e r t y  and s e c u r ity  a re  among the f i r s t  r ig h t s  m entioned

in  the  in te rn a t io n a l in s tru m e n ts  f o r  t h e i r  im portance  and t h e ir

fundam ental value. A r t ic le  3 o f  the  UDHP s ta te s  :

“Everyone has the right- to , , . l ib e r ty  and security o f person, *

and A r t ic le  9 o f  the  UDHP s ta te s  :

11 ho one shall be subjected to arb itrary  arrest, detention or e x i le ,"

and A r t ic le  9, paragraph 1 o f  the  ICCPP s ta te s  :

“Everyone has the right to lib e rty  and security o f person, No one shall be subjected to 
arb itrary  arrest or detention,11

The p ro h ib it io n  o f  a r b i t r a r y  a r re s t  and d e te n tio n  i s  cons ide red  as

a v i t a l  sa feguard  o f  the  in d iv id u a l ’s  r ig h t  o f  l ib e r t y .  I t s

im portance  was considered such as to  m e r it ,  in  both the  UDHP and

the  ICCPP, an a r t ic le  o f  i t s  own, ra th e r  than be ing cons ide red

m ere ly  an aspect o f  the  r ig h t  to  l i b e r t y . 1

L ikew ise , the  European Convention in  A r t ic le  5  guarantees l ib e r t y

o f  persons and p ro v id e s  guarantees a g a in s t a r b i t r a r y  a r re s t  and

d e te n tio n ,s

The p ro v is io n s  o f  the  ICCPP e la bo ra te  the  p ro h ib it io n  o f  a r b i t r a r y  

a r re s t  and d e te n tio n  in  5  paragraphs. I  w i l l  examine the  c a te g o r ie s  

o f  r ig h t s  p ro te c te d , as fo l lo w s  :

1, sC iv il Nights* Richard B, L ill ic h  in  H u m  Rights in  International Lav ; Legal and 
Policy Issues M ,  I  (ed ,) Theodor Heron, 1984 pl36  
I  European Convention on Hunan Rights Francis 6, Jacobs, 1987 p4S



1. the  r ig h t  to  l ib e r t y  and s e c u r ity  o f  pe rson ;

2. freedom from  a r b i t r a r y  a r re s t  and d e te n tio n ;

3. d e p r iv a tio n  o f  l ib e r t y  o n ly  on grounds o r  by p rocedures  

p re s c rib e d  by law ;

4, compensation f o r  un law fu l a r re s t  o r  d e te n tio n ;

1. the  r ig h t  to  l ib e r t y  and s e c u r ity  o f  person

As we saw, t h is  r ig h t  i s  p ro te c te d  in  A r t ic le  9 o f  the  UDHR and 

A r t ic le  9, paragraph 1 o f  the  ICCPR. I t  i s  a ls o  mentioned in  the  

re g io n a l in s tru m e n ts  : the  American D e c la ra tio n  on the  R ig h ts  and

D u ties  o f  Man3; the  European Convention on the  P ro te c tio n  o f  Human 

R ig h ts  and Fundamental Freedoms4; American Convention on Human 

R ig h ts ,s; A fr ic a n  C h a rte r on Human R ig h ts  and Peoples’ R ig h ts e.

A l l  these in s tru m e n ts  s t re s s  the  fa c t  th a t  l ib e r t y  and s e c u r ity  o f  

person i s  a fundam ental human r i g h t.

3, American Declaration o f the Rights and Duties of Nan A rtic le  /  states ; "Every human 
being has the right to , , , l ib e r ty  and the security o f his person, "
4, European Convention for the Protection of Human Rights and Fundamental Freedoms , A rtic le
5, paragraph I  states ; "Everyone has the right to lib e rty  and security o f person"
5, American Convention on Human Rights, a r tic le  7, paragraph 1 states ; "Every person has
the right to personal lib e rty  and security, "
8, African Charter on Human Rights and Peoples' Rights, A rtic le  6 states ; "Every individual 
shall have the right to lib e rty  and to security o f his person,"
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By exam in ing  the  f in d in g s  o f  the  U nited N a tio ns  Human R ig h ts  

Committee and United N a tions  Human R ig h ts  Commission7 European 

Commission and C ourt on Human R ig h ts , we can t r y  to  see the  

in te rn a t io n a l le g a l unders tand ing  o f  t h is  p ro v is io n . As f o r  the  

meaning o f  " l ib e r t y  and s e c u r ity  o f  pe rson ", the  European Court.8 has  

found th a t  " l ib e r t y  o f  p e rson " in  A r t ic le  5 o f  the  European 

Convention re fe r s  to  the  p h y s ic a l l ib e r t y  o f  a person though n o t  

freedom o f  movement, w h ile  the  European Commission observed th a t

"persona l l ib e r t y "  re fe r s  to  freedom from  a r re s t  and d e te n tio n .3

C ourts in  America and In d ia  have extended the  meaning o f  l ib e r t y  

and s e c u r ity  to  in c lu d e  many r ig h ts ,  and c o n s t itu t io n a l sa feguard  o f  

l ib e r t y  and s e c u r ity  may be regarded as p ro te c t in g  o th e r r ig h ts  

than p u re ly  p h y s ic a l l ib e r t y .

D e p riva tio n  o f  l ib e r t y  may be determ ined in  re g a rd  to  a number o f  

fa c to rs ,  in c lu d in g  type, d u ra tio n  and manner o f  im p lem enta tion . In  

the  Guzzardi v  I t a ly  case, the  European Commission and C ourt o f

Human R ig h ts  examined the  question  o f  w hether com pe lling  Guzzardi 

to  s ta y  on an is la n d  c o n s titu te d  d e p r iv a t io n  o f  l ib e r t y .  They

concen tra ted  on the  sm a ll s iz e  o f  the  is la n d , the  co n s ta n t

su p e rv is io n , the  im p o s s ib i l i t y  f o r  him to  make s o c ia l c o n ta c ts  and 

the  le n g th  o f  h is  s ta y .10 In  a d d it io n , th e y  found th a t  the  d if fe re n c e  

between r e s t r ic t io n  on l ib e r t y  and the  d e p r iv a t io n  o f  l ib e r t y  i s  one 

o f  degree.

7, In  their "Study of the Right o f Everyone to hs Free fro® A rbitrary Arrest, Patent ion and 
Exile", 1964
8, Buzzardi Casa Eur, Court H,R,, Series A, Vol 39, Judgement o f November 6th 1980
9, Arrousmith v UK (7050/75) Report ; PR 19, 5
10, Guzzardi v I ta ly  (7367/76) Report ; 7 Pecember 1978; Judgement ; 3 EHRR 333
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2. freedom from  a r b i t r a r y  a r re s t  and d e te n tio n

Freedom from  a r b i t r a r y  a r re s t  and d e te n tio n  i s  m entioned in  the  

UDHF, A r t ic le  9, which s ta te s  ;

"No one shall be subjected to a rb itrary  arrest or detention,,, "

and the  ICCPF, A r t ic le  9, paragraph 1, which a ls o  s ta te s  :

"No one shall be subjected to a rb itrary  arrest or detention, "

I t  i s  a ls o  e x p l ic i t l y  m entioned in  the  American D e c la ra tio n  on the

F ig h ts  and D u ties  o f  Man (A r t ic le  7, paragraph 3 ) and the  A fr ic a n  

C h a rte r on Human F ig h ts  and Peoples’ F ig h ts  (A r t ic le  6 ), though n o t 

in  the  European Convention on the  P ro te c tio n  o f  Human F ig h ts  and 

Fundamental Freedoms, though i t  has been h e ld  to  be im p lie d  in  

A r t ic le  5, paragraph 1, as the  p ro v is io n s  o f  t h is  paragraph  s p e ll 

out the  c o n d it io n s  under which a lone  a person may be la w fu l ly  

deprived  o f  h is  l ib e r t y ,  Thus, a cco rd in g  to  the  European p ro v is io n s ,  

a r b i t r a r y  a r re s t  and d e te n tio n  may be understood as being  

d e p riv a tio n  o f  l ib e r t y  in  c ircum stances o th e r than those s p e c if ie d  

in  A r t ic le  5, paragraph 1.

Before lo o k in g  in  d e ta i l  a t  the  p ro v is io n s  o f  the  a r t ic le  in  the  

ICCPF, we should  ana lyse  the  in te rn a t io n a l unde rs tand ing  o f  th e  term  

" a r b i t r a r y  a r re s t" .

The term  " a r b it r a r y "  in  t h is  phrase  means :

(a) "on grounds o r  in  accordance w ith  procedures o th e r than those  
e s ta b lish e d  by law , o r

(b) "under the  p ro v is io n s  o f  a law  the  b a s ic  purpose o f  which i s  
in co m p a tib le  w ith  re sp e c t f o r  the  r ig h t  to  l ib e r t y  and s e c u r ity  o f  
personmz

12, These defin itions ere those adopted for the purpose o f the Study o f the Night o f 
Everyone to be Free from A rbitrary Arrest, Detention and Exile conducted for the Human 
Nights Commission in  1963,
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A ccord ing  to  the  tra va u x  p re p a ra to ire s  o f  A r t ic le  9 o f  the  UDHR, 

two view s dom inated d iscu ss io n  on the  meaning o f  " a r b i t r a r y ” .

One was th a t  " a r b i t r a r y "  shou ld  be rep laced  by "except in  th e  cases  

and acco rd in g  to  th e  procedure  p re s c r ib e d  by p r io r  le g is la t io n " ,  

w h ile  the  o th e r, which i s  more comprehensive and re p re s e n ts  a b e t te r  

safeguard, p o in te d  ou t th a t  an a r re s t  o r  d e te n tio n  m ig h t be 

p e r fe c t ly  le g a l but n e ve rth e less  be a r b i t r a r y . 13

D uring  d r a f t in g  o f  A r t ic le  9 o f  the  ICCPF, v iew s were expressed  

th a t  " a r b it r a r y "  meant " i l le g a l "  o r  "u n ju s t"  o r  "both i l l e g a l  and 

unjust " . 1A

When the  T h ird  Committee o f  the  General Assembly d iscussed th is  

paragraph  the  view s were expressed th a t  " a r b i t r a r y "  a r re s t  o r  

d e te n tio n  was th a t  which was c a rr ie d  ou t "w ith o u t any le g a l g rounds”  

o r  "c o n tra ry  to  la w " o r  a cco rd in g  to  a law  which was in  i t s e l f  

"u n ju s t"  o r  " in co m p a tib le  w ith  the  d ig n i ty  o f  the  human p e rso n " o r  

" inco m p a tib le  w ith  th e  re sp e c t f o r  the  r ig h t  to  l ib e r t y  and s e c u r ity  

o f  p e rs o n "15.

In  the  l ig h t  o f  these v a ry in g  d e f in i t io n s  o f  the  term  " a rb it r a r y " ,  

i t  seems th a t  " a r b i t r a r y "  i s  n o t the  same in  meaning as " i l le g a l "  

but th a t  i t  has a w id e r meaning, being more comprehensive. W hile an 

a r re s t  which i s  i l l e g a l  i s  a rb it r a r y ,  i t  i s  n o t the  case th a t  an 

a r b i t r a r y  a r re s t  must be i l le g a l .  I t  may be p e r fe c t ly  le g a l but 

un jus t, and th e re fo re  a r b it r a r y .

13, Study of the rioht of everyone to be free fro® arb itrary  arrest, detention and ex ile ,p 6
14, E/CH, 4/SR, 47, paragraph 43
15, A/4045, paragraphs 43-43
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This was, s u b s ta n t ia lly ,  the  conclus ion  o f  the  Committee in  the  

Study on the  F ig h t o f  Everyone to  Be Free from  A r b it r a r y  A rre s t,  

D eten tion  and E x i le .15. The Committee commented fu r th e r  th a t  they  

considered th is  d e f in i t io n  to  be co rro b o ra te d  by A r t ic le  29, 

paragraph 2 o f  the  UDHF, which s ta te s  :

”In  ths exercise o f his rights and freedom, every one shall be subject only to such 
UitiitatioRS_as ais.. determined byJ.au solely for the purpose of securing due recognition and 
respect tor the...rights., and freedom of others and o f nesting the Just requirements of 
M orality,, public order and the general m l fare in  a democratic society.

C le a r ly  any code o f  law  which i s  in co m p a tib le  w ith  t h is  purpose  

must be considered as n o t o n ly  l i k e ly  to  lead to  a r b i t r a r y  a r re s t  o r  

d e te n tio n  but in  c o n tra s t to  the  in te rn a t io n a l unde rs tand ing  o f  

ju s t ic e  and democracy.

The term  "a r re s t"  may be g e n e ra lly  understood as m eaning the  

p e r io d  from  the moment the  suspect (o r accused, s in ce  many le g a l 

system s m a in ta in  the  p r in c ip le  th a t  everyone charged w ith  a pena l 

o ffence  has the  r ig h t  to  be presumed in n oce n t u n t i l  p roved  g u i l t y  

acco rd in g  to  la w ) i s  p h y s ic a lly  re s tra in e d  and p laced  under cus tody  

u n t i l  the  tim e  th a t  he i s  brought befo re  a ju d ic ia l  a u th o r ity  which  

may o rd e r h is  continued d e te n tio n  o r  re lease .

IS, Study of ths right o f everyone to bs frss froa a rb itrary  srrsst, detention and ex ile , 
1964 p?



3. D e p riv a tio n  o f  l ib e r t y  o n ly  on grounds o r  by p rocedures  
p re s c r ib e d  by law

As we saw, one in te rp re ta t io n  o f  the  term  "a r b i t r a r y "  d u r in g  

d r a f t in g  o f  A r t ic le  9 o f  the  ICCPR was th a t  i t  means a r re s t  o r  

d e te n tio n  "on grounds o r  in  accordance w ith  p rocedures o th e r than  

those e s ta b lis h e d  by law ", and i t  was th is  in te rp re ta t io n  which was 

adopted in  the  ICCPR, A r t ic le  9, paragraph 1 which s ta te s  :

*(io one shall be deprived o f his lib e rty  except on such grounds and in accordance with such 
procedure as are established in  law*

I t  could  be s a id  th a t  any person shou ld  en joy h is  l ib e r t y  and 

freedom as a p r in c ip le ,  (un less th e re  i s  v io la t io n  o f  law  le a d in g  to  

d e p riv a tio n  o f  l ib e r t y ) .  As a re s u lt  o f  the  p r in c ip le  th a t  every  

accused i s  innocen t u n t i l  he i s  proved g u i l t y ,  one could  say th a t  no  

one shou ld  be dep rived  o f  th a t  p r iv i le g e  except on the  g rounds o r  

w ith  the  procedure e s ta b lish e d  by law  and a cco rd in g  to  the  pena l 

p o l ic y  o f  m ost c iv i l is e d  n a tio n s . Those g rounds and procedures could  

be ca tego rised  in  v a ry in g  degrees between co u n trie s , as we w i l l  see 

when I  examine the  n a tio n a l le g is la t io n ,  both c o n s t itu t io n a l and 

o the rw ise , o f  A rab c o u n tr ie s  but in te rn a t io n a lly ,  the re  i s  a minimum  

procedure  mentioned in  A r t ic le  9 o f  the  ICCPR.

Grounds e s ta b lish e d  by law  f o r  a r re s t  o r  d e te n tio n , as dem onstra ted  

by the  p ro v is io n s  o f  A r t ic le  5, paragraph  1 o f  the  European 

Convention on Human R ig h ts  and Fundamental Freedoms, can be 

ca tego rised  as fo l lo w s  :

(a) the  la w fu l d e te n tio n  o f  a person a f t e r  c o n v ic tio n  by a 
competent c o u rt;

(b) la w fu l a r re s t  o r  d e ten tion  f o r  non-com pliance  w ith  the  la w fu l 
o rd e r o f  a c o u rt o r  to  secure the  fu l f i lm e n t  o f  any o b l ig a t io n  
p re s c rib e d  by law ;
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(c) the  la w fu l a r re s t  o r  d e te n tio n  f o r  the  purpose o f  b r in g in g  a 
suspect be fo re  a competent le g a l a u th o r ity  on reasonable  su sp ic io n  
o f  hav ing  com m itted an o ffence  o r  when i t  i s  reasonab ly  considered  
necessary to  p re ve n t h im  co m m ittin g  an o ffe n ce ;

(d) the  de te n tio n  o f  m ino rs  f o r  educa tiona l s u p e rv is io n  o r  
appearance befo re  a competent le g a l a u th o r ity ;

(e) d e te n tio n  in  th e  p u b lic  in te re s t ,  f o r  example, to  p re v e n t the  
spread o f  in fe c t io u s  d isease;

( f )  la w fu l a r re s t  to  p re v e n t unau tho rised  e n try  o r  e x i t  from  a 
coun try , f o r  example, in  cases o f  d e p o rta tio n  o r  e x tra d it io n .

Reasonable grounds to  suspect th a t  a c rim e  has been o r  may be 

com m itted a re  re q u ire d  f o r  the  le g a l p ro cess  o f  a r re s t  o r  d e te n tio n  

in  a l l  le g a l system s. Reasonable su sp ic io n  may be combined w ith  

o th e r requ irem ents, such as the  se riousness o f  the  o ffence  and the  

e x is tence  o f  c ircum stances ju s t i f y in g  a r re s t .

A p o te n t ia l problem  w ith  "reasonable g rounds" i s  th a t  s u b je c tiv e  

assessment o f  what a re  reasonable  grounds g e n e ra lly  l ie s  w ith  the  

o f f i c i a l  a u th o r ity  which makes the  a r re s t ,  but in  m ost cases 

o b je c tiv e  assessment o f  grounds, based on fa c ts  and c ircum stances, 

i s  made by the  a u th o r ity  competent to  issu e  a w a rran t o r  o rd e r f o r  

a rre s t.

The minimum procedures conta ined  in  the  ICCPR, A r t ic le  9, 

paragraphs 2 -4  a re  the  r ig h t  to  be in fo rm ed  o f  the  reason f o r  

a rre s t,  the  r ig h t  to  ju d ic ia l  c o n tro l o f  a r re s t  and d e te n tio n  and 

the  r ig h t  to  te s t  the  le g a l i t y  o f  a r re s t  and d e te n tio n , bu t 

procedures p ro te c t in g  the  r ig h ts  o f  suspects  o r  accused may be more 

o r  le s s  comprehensive in  d i f fe r e n t  le g a l system s o f  the  w o rld . I  

in te n d  to  examine both the  p r in c ip le s  which a re  s p e c if ie d  in  the  

ICCPR and o th e r s t r ik in g  aspects  o f  p ro te c t io n  o f  the  r ig h t s  o f  

suspects conta ined  in  law.



(a) R ig h t to  be in fo rm ed  o f  the  reasons f o r  a r re s t,  and o f  any  
charges

A r t ic le  9, paragraph 3 o f  the  ICCPR s ta te s  :

"Anyone who is  arrested shall be informed, at the time o f arrest, o f the reasons for his  
arrest and shall be promptly informed of any charges against him, *

This requ irem ent i s  an im p o rta n t one because i t  sa feguards the  

r ig h t  o f  the  deta inee  to  know the  charges a g a in s t him  in  o rd e r to  

a llo w  him  to  take  the  s te p s  necessary to  defend h im s e lf. There a re  

d iffe re n c e s  in  the  d e ta i ls  o f  the  procedure  o f  in fo rm in g  the  

deta ined between le g a l system s. H ost law s re q u ire  th a t in  any a r re s t  

o r  d e te n tio n  (o th e r than the  case o f  f la g ra n te  d e l ic to ) ,  the  c o n te n ts  

o f  a w a rra n t a u th o r is in g  a r re s t  shou ld  be made known to  the  

accused, a t  the  tim e  o f  a r re s t .

The European Commission on Human R ig h ts  has found th a t  reasons  

f o r  a r re s t  a re  n o t re q u ire d  to  be conveyed in  w r i t in g ’ 7, o r  indeed in  

any s p e c ia l form , s in c e  in  Neum eister v  A u s tr ia , they  cons ide red  

th a t  because the  accused had been in te r ro g a te d  by a judge se ve ra l 

days be fo re  h is  a r re s t ,  and so could  n o t f a i l  to  have known the  

reasons f o r  h is  a r re s t  and the  charges a g a in s t h im .78

The suspect o r  accused shou ld  be in fo rm ed  p ro m p tly  o f  any charges  

a g a in s t h im . F a ilu re  to  do so  w i l l  make the  a r re s t  and d e te n tio n  

a rb it r a r y .  The Human R ig h ts  Committee found th a t  A r t ic le  9, 

paragraph 2 o f  the  ICCPR had been v io la te d  in  the  case o f  de 

Massera v Uruguay, when the  accused was n o t charged u n t i l  9 

months a f t e r  h is  a r r e s t79.

17, X v Netherlands (1211/61) CD 9, 46
18, Neumeister v Austria Eur Court H,R, Series A Judgement of June 27th 1968
19, de Nassera v Uruguay NEC 84, 124, International Legal M aterial No 19 1980
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(b) r ig h t  to  ju d ic ia l  c o n tro l o f  a r re s t  and d e te n tio n

A r t ic le  10 o f  the  UDHR s ta te s :

"Everyone is  e n titled  in  fu l l  equality to s fa ir  end public tearing bv a fa ir  end impartial 
tribunalf in  the determination o f his rights and obligations and o f any criminal charge 
against him, "

A r t ic le  11 paragraph 1 s ta te s :

*Everyone charged with a penal offence has the right to be 
g id liX  according to law in  a public t r ia l  at which he has had a l l  the guarantees necessary 
for his defence. *
A r t ic le  9, paragraph 3 o f  the  ICCPR s ta te s :

' 'Anyone arrested or detained on a criminal charge shall be brought promptly before a Judge 
or other o ffice r authorised bv law to exercise Judicial power and shall be e n title d  to t r ia l  
wiihin_a reasonable time or to release, I t  shall not be the general rule that persons 
awaiting t r ia l  shall be detained in  custody, but release may be subject to guarantees to 
appear for t r ia l,  at any other stage o f the ju d ic ia l proceedings, and, should occasion arise 
for execution o f the judgement, *

The European Convention co n ta in s  a s im i la r  p ro v is io n ,20 Three 

aspects  o f  ju d ic ia l  c o n tro l o f  a r re s t  and d e te n tio n  can be 

d is tin g u is h e d  in  the  p ro v is io n s , These a re  the  r ig h t  to  be b rough t 

p ro m p tly  be fo re  a judge o r  ju d ic ia l  o f f ic e r ,  the  r ig h t  to  be t r ie d  o r  

re leased w ith in  a reasonab le  tim e, and the  c o n s id e ra tio n  o f  re le a se

pend ing  t r i a l .

In  most c o u n tr ie s  the  law  re q u ire s  th a t  an a rre s te d  person shou ld  

be brought p ro m p tly  be fo re  a judge o r  ju d ic ia l  a u th o r ity .

20, A rtic le  5, paragraph 3 states ; *Everyone arrested or detained,,,shall be brought 
promptly before a fudge or other o ffice r authorised by law to exercise Judicial powerand

be conditioned by guarantees to appear for t r ia l" ,
-7 0 -



The tim e  l im i t s  va ry  between c o u n tr ie s  from  a few  hours  to  se ve ra l 

days.21

Th is  c o n s t itu te s  a te s t  o f  the  le g a l i t y  o f  a r re s t  and d e te n tio n , bu t 

i t  i s  m eaningless un less  c a rr ie d  ou t p ro m p tly  because o th e rw ise  

a r b i t r a r y  d e te n tio n  may take  p la ce , due to  la c k  o f  ju d ic ia l  re v ie w  o f  

the  de te n tio n . The Human F ig h ts  Commmittee, in  the  case o f  Ismael 

W einberger Weisz v  Uruguay found th a t A r t ic le  9, paragraph 3 o f  the  

ICCPF was v io la te d  when he was h e ld  incommunicado f o r  more than  

100 days, and n o t b rough t be fo re  a judge f o r  more than ten m onths  

a f t e r  h is  a r re s t .22

The express ion  in  ICCPF ” befo re  judge o r  o f f ic e r  a u th o rise d  by law  

to  e xe rc ise  ju d ic ia l  pow er”  shou ld  n o t cause any m is in te rp re ta t io n  

because the  o f f ic e r  shou ld  be ju d ic ia l ly  a u th o rise d  to  c a r r y  o u t the  

exam ination.

The European Court o f  Human F ig h ts 23 considered  th a t  w h ile  an 

" o f f ic e r . . . ”  i s  n o t id e n t ic a l to  a judge, he shou ld  f u l f i l  minimum 

c o n d it io n s  guaran tee ing  the  r ig h t s  o f  the  person a rre s te d . These 

were independence o f  the  E xecu tive  and the  p a r t ie s ,  the  o b lig a t io n  

o f  h e a rin g  the  in d iv id u a l in  person and conduc ting  a re v ie w  o f  the  

circum stances o f  d e te n tio n , ta k in g  the  le g a l c ircum stances in to  

account.

21, Study o f the righ t o f everyone to be free froa a rb itra ry  arrest, detention end exile  
pp40-41
22, Hunan Rights Committee Report 1981 6,fi,0,R, 36th session, SuppJO, p i 14
23, Schiesser v Switzerland (7718/76) Judgement ; 2 EHRR 417
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As f o r  the  r ig h t  to  be t r ie d  o r  re leased  w ith in  a reasonab le  tim e, 

the  European Commission has s a id  th a t  the  term  "reasonab le  tim e "  

shou ld  be determ ined in  the  l ig h t  o f  the  fa c ts  o f  each case. I t  has  

id e n t i f ie d  elements re le v a n t to  the  d e te rm in a tio n  o f  reasonab le  tim e, 

f o r  example, in  Wemhoff v  Federa l R epub lic  o f  Germany, i t  commented 

th a t c o u rts  need to  dete rm ine  whether d e te n tio n  befo re  judgement i s  

passed, f o r  w hatever reason, could  "impose a g re a te r  s a c r i f ic e  than  

could, in  the  c ircum stances o f  the  case, reasonab ly  be expected o f  a 

person presumed to  be innocen t". The re p re s e n ta tiv e  o f  Germany

argued, and th is  was accepted by the  Commission, th a t i t  i s  the  tim e  

o f  appearance be fo re  the  t r i a l  c o u rt th a t  m arks the  end o f  the  

p e r io d  th a t  must be judged reasonable, bu t the  Court found th a t  the  

p e r io d  con tinues u n t i l  the  person i s  judged and the  t r i a l  

te rm in a te d ,2i In  the  case o f  Neum eister v  A u s tr ia , A r t ic le  5, 

paragraph 3 o f  the  European Convention was found to  be v io la te d  

s in ce  the  p l a i n t i f f  was he ld  in  p r e - t r ia l  d e te n tio n  f o r  two y e a rs  

and two m onths.25

The law s o f  some c o u n tr ie s  s p e c ify  the  p e r io d  d u r in g  which the  

accused should be brought to  t r i a l . 26

24, Vei&hoff v Federal Republic o f Sernany Fur, Court H,R, Series A, M ,7 , Judpenent o f June 
27, 1968
25, Neuaeisier v Austria Cases and date r ia ls  ppS08-S02
26, Study o f the right o f everyone to be free from arb itrary arrest, detention and 
exile,pp43-44
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The Human F ig h ts  Committee found, in  the  case o f  Ismael 

Weinberger v Uruguay, th a t  A r t ic le  9, paragraph 3 o f  the  ICCPF was 

v io la te d  because he was n o t t r ie d  w ith in  a reasonable  tim e , n o t  

being sentenced u n t i l  th re e  and a h a l f  y e a rs  a f t e r  h is  i n i t i a l  

a r re s t ,Z7There were se ve ra l o th e r d e c is io n s  a g a in s t Uruguay under 

t h is  p ro v is io n .2S

The th i r d  element o f  the  p ro v is io n  f o r  ju d ic ia l  c o n tro l o f  a r re s t  

and d e te n tio n  in  the  ICCPF concerns re le a se  pend ing  t r i a l . The 

p ro v is io n  s ta te s  th a t  the  re lease  may be su b jec t to  guarantees, 

These may be p e rsona l o r  f in a n c ia l.  T h e ir purpose i s  to  ensure the  

subsequent appearance o f  the  accused ra th e r  than as a fo rm  o f  

punishm ent. In  o rd e r to  secure th is ,  then, the  amount o r  n a tu re  o f  

the  guarantees shou ld  be f ix e d  w ith  re g a rd  to  the  sepa ra te  

c ircum stances o f  each case.29

27, Ueinberger v Uruguay 198} Report o f the Human Rights Committee SJ,0,R, 38th session, 
Supp, 40, p!14
28, International Legal Materials Ho, 19 1980 Communication R, 1/5
29, Uemhoff v Federal Republic o f Sermany See n,24 above
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(c) r ig h t  to te s t lawfulness o f  a rre s t o r detention before a court

Th is r ig h t  i s  p ro te c te d  in  the  ICCPF by A r t ic le  9, paragraph  4 

which s ta te s  :

"Anyone who is  deprived o f his lib e rty  by arrest or detention shall be e n title d  to take 
proceedings before a court, in  order that that court may decide without delay on the 
lawfulness o f his detention and order his release i f  the detention is  not lawful, "

Th is  p ro v is io n  i s  in tended  to  sa feguard  the  l ib e r t y  o f  the  

in d iv id u a l and to  p re v e n t v io la t io n  o f  t h is  r ig h t ,  by m aking su re  

th a t  de te n tio n  f a l l s  w ith in  the  grounds o f  the  law.

I t  seems th a t the  f>c o u r t”  m entioned in  the  p ro v is io n  shou ld  share  

the  a t t r ib u te s  o f  ju d ic ia l  power d iscussed above. These were th a t  i t  

shou ld  be independent o f  the  E xecu tive  and o f  the  p a r t ie s ,  th a t  the  

p l a i n t i f f  should  appear in  person be fo re  the  co u rt, and th a t  the  

judgement shou ld  be made w ith  re g a rd  to  the  c ircum stances o f  each 

separa te  case.

The D ra f t  P r in c ip le s  on Freedom from  A r b it r a r y  A r re s t  and 

D eten tion  prepared f o r  the  Human F ig h ts  Commission30 in  1963, in  

A r t ic le  38 and the  no te  on i t ,  s t re s s  the  im portance f o r  anyone 

deta ined  o f  hav ing  im m ediate access to  such a remedy to  ch a llen g e  

the  la w fu ln e ss  o f  h is  a r re s t  o r  d e te n tio n . They s t re s s  th e  

im portance  o f  im m ediate access, both to  end the  i l le g a l  d e te n tio n  

o f  someone a lre a d y  de ta ined  (and p o s s ib ly  denied such guaran tees as

30, Study o f ths right o f everyone to be free from arb itrary arrest, detention and exile  
Part 01



access to  a la w ye r o r  o th e r com m unication) and to  p re v e n t the  

d e te n tio n  o f  someone under th re a t o f  a r b i t r a r y  a r re s t  and d e te n tio n .  

Th is  i s  p ro v id e d  in  the  a r t ic le  in  ICCPR by the  phrase  ” w ith o u t  

de lay ” .

In  the  case o f  W einberger v  Uruguay, the  Human R ig h ts  Committee 

found th a t  the re  had been a v io la t io n  o f  A r t ic le  9, paragraph  4 o f  

the  ICCPR, because recourse  to  habeas corpus was n o t a v a ila b le  to  

Ismael W einberger,32

The Human R ig h ts  Committee a ls o  found, in  connection w ith  the  

communication o f  V a le n tin i de Bazzano on h e r own b e h a lf as w e ll as  

th re e  o th e rs , th a t  th e re  had been v io la t io n s  o f  A r t ic le  9, paragraph  

4 o f  the  ICCPR w ith  re s p e c t to  L u is  M arla Bazzano A m bro s in i and 

Jose L u is  Massera, as they  were denied th e  r ig h t  to  habeas co rp u s .33

32, Hum Rights Comities Report 198! 6, A, 0,R, 36th session, Supp, 40 p!J4
33, In ternet ions! Legs1 Hsterisl Ho, 19 1980 Comunicstion Ho, R, I/S



4. compensation fo r  unlawful a rre s t o r detention

A r t ic le  9, paragraph 5 o f  the  ICCPR s ta te s  :

"Anyone who has teen the victim o f unlawful arrest or detention shall have an enforceable 
right to compensation, "

I t  seems th a t  the  law s o f  many c o u n tr ie s  p ro v id e  the  r ig h t  to  

such com pensation.34 Compensation f o r  w rong fu l a r re s t  o r  d e te n tio n  

ra is e s  the  question  o f  r e s p o n s ib i l i t y  o f  the  S ta te  a u th o r ity  in  the  

e xe rc ise  o f  t h e i r  fu n c tio n .

Breach o f  c o n d it io n s  f o r  de te n tio n  la id  down in  law  e s ta b lis h e s  a 

r ig h t  to  compensation. In  va rio us  c o u n tr ie s , the  law  p ro v id e s  th a t  

w rongfu l d e p r iv a tio n  o f  l ib e r t y  covers  n o t o n ly  cases where charges  

a re  d ism issed  as g round less , bu t a ls o  a r re s ts  made under reasonab le  

su sp ic io n  which a re  o th e rw ise  u n law fu l through v io la t io n  o f  

procedu re .35

Compensation may co ve r m a te r ia l o r  m ora l damage. U sua lly , 

compensation takes the  fo rm  o f  m onetary payment, sometimes in  an 

o u t-o f -c o u r t  se ttle m e n t to  enable S ta te s  to  avo id  a ju d ic ia l  d e c is io n  

a g a in s t them.

34, Study o f ths right o f everyone to be free from arb itra ry  arrest, detention and exile  
p i 57
35, ib id ,, p i58

-7 6 -



C o n d itio n s  o f  d e te n tio n

As I  have d iscussed th e  p r in c ip a l sa feguards f o r  the  a rre s te d  o r  

deta ined  person in  in te rn a t io n a l law, i t  seems w o rth w h ile  b r ie f ly  

to  examine o th e r c o n d it io n s  which shou ld  be observed d u r in g  the  

p e r io d  o f  d e te n tio n . As f a r  as the  c o n d it io n s  o f  d e te n tio n  a re  

concerned, trea tm en t and p la ces  could  be an im p o rta n t fa c to r  

a f fe c t in g  the  in d iv id u a l ’s  r ig h ts .

D is t in g u is h in g  the  accused person from  the  person co nv ic te d  o f  a 

crim e, w ith  the  p r in ic ip le  th a t  any one a rre s te d  o r  de ta ined  shou ld  

be considered in n oce n t u n t i l  p roved g u i l t y ,  he should  n o t be tre a te d  

in  the same manner as a co nv ic te d  person.

The in te rn a t io n a l in s tru m e n t p ro v id e s , in  ICCPR, a r t ic le  10, th a t  :

"I, A ll persons deprived o f their lib e rty  shall be treated with humanity and with respect 
for the inherent dignity o f the human person,

2, (a) Accused persons shall, save in exceptional circumstances, be segregated from 
convicted persons and shall be subject to separate treatment appropriate to the ir status as 
unconvicted persons, "

A person under a r re s t  may be ke p t in  p o lic e  custody, o r  the  

custody o f  the  a r re s t in g  a u th o r ity .  Laws o f  some c o u n tr ie s  p ro v id e  

th a t  a person under a r re s t  may n o t be ke p t in  a p u b lic  p r is o n  f o r  

c r im in a ls , f o r  example, the  Jordan ian P rison  Act, A r t ic le  2 0 36 

p ro v id e s ;
"In so far as space within the prison permits, , ,
1, Prisoners awaiting t r ia l  shall be segregated from convicted prisoners;"

but shou ld  be ke p t in  a p la ce  p repared f o r  th a t  purpose .37

36, CCPR/C/l/Add,S6 25th January 1382, p l l
37, Code o f Court Procedure Act Ho, 9 of J961, A rtic le  165 states ; "Ho person shall be 
detained except in  prisons established for that purpose, "
CCPR/C/1/Add,56 25th January 1982, p4
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With re g a rd  to  the  p ro v is io n  o f  the  in te rn a t io n a l in s tru m e n t which  

s ta te s  th a t  persons deprived  o f  t h e i r  l ib e r t y  should  be tre a te d  w ith  

hum an ity  and re sp e c t f o r  t h e i r  d ig n ity ,  i t  i s  w o rth w h ile  to  m ention  

th a t  the  law s o f  many c o u n tr ie s  p ro v id e  th a t  p la ces  o f  cus tody  

shou ld  be h e a lth y  and shou ld  p ro v id e  f o r  p ro p e r m edical ca re  and 

tre a tm e n t.

A no ther p o in t  to  be taken in  co n s id e ra tio n  i s  th a t  v a rio u s  n a t io n a l 

law s p ro v id e  f o r  the  segrega tion  o f  p r is o n e rs  on a number o f  

d if fe r e n t  grounds, f o r  example, n a tu re  o f  the  o ffence, edu ca tion a l 

s tandard  and so  on.

I  have examined the  in te rn a t io n a l p ro te c t io n  f o r  the  in d iv id u a l  

from  a r b i t r a r y  a r re s t  and de te n tio n , s ta r t in g  from  the  p r in c ip le  

conta ined  in  the  UDHR o f  p ro te c t io n  f o r  the  l ib e r t y  and s e c u r ity  o f  

the  in d iv id u a l,  to  which a r re s t  and d e te n tio n  a re  excep tions . I  

examined the  p ro v is io n s  o f  the  ICCPR w ith  re g a rd  to  t h is  p ro te c t io n  

in  some d e ta il as the y  re p re se n t some o f  the  p r in c ip le s  o f  sa feguard  

which w i l l  be found in  more o r  le s s  e la b o ra te  form  in  n a t io n a l 

le g is la t io n .  However, i t  shou ld  be p o in te d  ou t th a t  A r t ic le  4, 

paragraph 2 o f  the  ICCPR p e rm its  de roga tion  from  the  a r t i c le  

p ro te c t in g  th is  r ig h t  in  tim e  o f  p u b lic  emergency which th re a te n s  

the  l i f e  o f  the  n a tio n . Therefore I  in te n d  to  make a s h o r t  

exam ination  o f  de roga tion  from  the  ICCPR in  tim e  o f  p u b lic  

emergency, a f t e r  my d iscu ss ion  o f  the  n a tio n a l in s tru m e n ts  which  

p ro te c t  t h is  r ig h t .
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SECTION B

IN THE LIGHT OF THE NATIONAL INSTRUMENTS

<1) liberty and security of person 

(2) freedom from arbitrary arrest and detention 

(3) deprivation of liberty [only on grounds or procedures established by law!

<4) compensation



In  s p ite  o f  the  in te rn a t io n a l in s tru m e n ts  in tended  to  p ro te c t  human 

r ig h ts ,  the  fa c t  rem ains, and indeed i t  i s  acknowledged by the  

in s tru m e n ts  them selves38 th a t  dom estic  le g is la t io n  has p r a c t ic a l  

e ffe c t  in  p ro te c t in g  the  r ig h t s  o f  i t s  c it iz e n s .  Dom estic le g is la t io n  

rem ains, p a r t ic u la r ly  in  the  th i r d  w orld , the  main le g a l sa feguard  

f o r  human r ig h ts ,  e s p e c ia lly  in  c o u n tr ie s  which have n o t s igned  the  

O ptiona l P ro to c o l33, o r  where the re  i s  no  re g io n a l sa fe g ua rd .i0 F o r  

these reasons, i t  i s  necessary to  examine the  n a tio n a l sa fegua rds  

through n a tio n a l le g is la t io n .

When I  d iscussed the  in te rn a t io n a l understand ing  o f  a r b i t r a r y  

a r re s t  and de te n tio n , I  d is tin g u is h e d  two fa c to rs  in  "a rb it r a r in e s s

(a) on grounds o r  in  accordance w ith  p rocedures o th e r than those
e s ta b lish e d  by la w :

(b) under the  p ro v is io n s  o f  a law  the  b a s ic  purpose o f  which i s  
in co m pa tib le  w ith  re sp e c t f o r  the  r ig h t  o f  l ib e r t y  and s e c u r ity  
o f  person ; a law  which i s  in  i t s e l f  un iu s t : a law  which i s  
in co m pa tib le  w ith  o th e r human r ig h ts .

In  my d iscu ss ion  o f  a r b i t r a r y  a r re s t  and d e te n tio n  in  th e  A rab  

co u n trie s , I  in te n d  to  examine the  le g a l sa feguards in  gene ra l,

38, As the ICCPR acknowledges by laying stress on the obligations o f governments to put i t s  
provisions into effect by leg is la tive  or other measures, A rtic le  2, paragraph 1,
32, As we saw, in countries which have signed the Optional Protocol, an additional legal 
remedy is  provided by the opportunity o f individual communication with the Human Rights 
Committee (OP ICCPR A rtic le  1)
40, For example, although the United Kingdom has not signed the Optional Protocol, i t s  
citizens have an effective legal safeguard in the ir right of pe tition  to the European 
Commission and Court o f Human flights,
S ir Humphrey Ualdock "The legal protection o f human rights - national and in te rna tiona l11 in  

An Introduction to the Study of Human Rights, p82
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p a ss in g  through o th e r le g is la t io n  which m ig h t be cons idered  to  

c o n tra d ic t  the  s p i r i t  o f  ju s t ic e ,  a cco rd in g  to  the  n a tio n a l o r  

in te rn a t io n a l understand ing.

In  my d iscuss ion  o f  in te rn a t io n a l p ro v is io n s  d e a lin g  w ith  a r b i t r a r y  

a r re s t  and d e te n tio n , I  began by exam in ing  a r t ic le s  o f  w ide and 

genera l a p p lic a t io n , concern ing  the  r ig h t  o f  l ib e r t y  and s e c u r ity  o f  

person, then passed to  more s p e c if ic  sa feguards r e la t in g  to  the  

grounds and procedures f o r  a r re s t  and d e te n tio n .

I  in te n d  to  fo l lo w  a s im i la r  approach f o r  n a tio n a l p ro v is io n s  in  

the  Arab c o u n tr ie s  : beg inn ing  w ith  p ro v is io n s  sa fegua rd ing  the  

r ig h t  o f  l ib e r t y  and s e c u r ity ,  which in  gene ra l may be found a t  the  

c o n s itu t io n a l le v e l,  bu t i t  shou ld  be borne in  m ind th a t  some Arab  

c o u n tr ie s  have no c o n s t itu t io n s ,  f o r  example, Saudi A rab ia , and o th e r  

Arab c o n s t itu t io n s  a re  o f  a tem porary natu re .

Then I  w i l l  pass to  the  grounds and p rocedures f o r  a r re s t  and 

d e te n tio n , which a re  conta ined  in  the  Law Codes. As w ith  the  

in te rn a t io n a l sa feguards, I  f in d  m y s e lf o b lige d  to  d iscu ss  in  

a d d it io n , the  e f fe c t  (sometimes by tem porary  le g is la t io n )  o f  the  

s ta te  o f  emergency on p ro v is io n s  sa fe g ua rd in g  in d iv id u a ls  a g a in s t  

a r b i t r a r y  a r re s t  and de te n tio n .

In  o rd e r to  p re se n t a c le a r  and balanced p ic tu re  o f  the  le g is la t io n  

which p ro v id e s  th is  p ro te c t io n , I  in te n d  to  examine one c o u n try  in  

d e ta il,  and then examine the  le g is la t io n  o f  o th e r Arab c o u n tr ie s  in  

genera l term s.
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(A) ARAB REPUBLIC OF EGYPT

Safeguards and guarantees f o r  the  r ig h t  o f  the  in d iv id u a l a rre s te d  

o r  deta ined in  E gyp t a re  to  he found in  the  E gyp tian  le g a l sys tem . 

The 1971 C o n s titu tio n  s ta te s  in  A r t ic le  41 :

'Individual freedom is  a natural right and shall not be touched. Except in  cases of 
flagrante delictor no person say be arrested, inspected, detained or his freedom restric ted  
or prevented from free movement except by an order necessitated bv investigations and 
preservation o f the security o f the society, This order shall be given by the competent 
Judge or the public prosecution in  accordance with the provisions of the lav. The lav shall 
determine the period o f custody, "41

The E gyp tian  c o n s t itu t io n  thus c le a r ly  p ro te c ts  the  in d iv id u a l 's  

l ib e r t y  and s e c u r ity .  As a t  the  in te rn a t io n a l le v e l, d e p r iv a t io n  o f  

l ib e r t y  i s  r e s t r ic te d  to  grounds and procedures p re s c r ib e d  by law. 

As w e ll as a r re s t  and de te n tio n , ”in s p e c tio n f> may o n ly  be c a rr ie d  

out in  cases o f  f la g ra n te  d e l ic to  o r  when the  o rd e r has been g ive n  

by competent le g a l a u th o r ity ,  in  accordance w ith  the  law. I t  can be 

noted th a t  the  E gyp tian  C o n s titu tio n  p ro v id e s  th a t the  p e r io d  o f  

de te n tio n  w i l l  be s p e c if ie d  by law.

A r t ic le  42 s ta te s  :

"Any citizen who is  arrested or imprisoned or whose freedom is  in  sny way res tric ted  shall 
be treated in such a manner as to preserve his d ign ity . I t  shall not be permissible 
to ,,,deta in or imprison him in places other.....than those which are subject to the.prison  
laws. "42

Thus the  C o n s titu t io n  p ro v id e s  th a t  the  deta inee shou ld  be tre a te d  

w ith  re sp e c t and the  c o n d it io n s  o f  d e te n tio n  a re  re g u la te d  a t  the  

c o n s t itu t io n a l le v e l by the  p ro v is io n  th a t de ta inees shou ld  be 

deta ined  o n ly  in  p la ces  su b je c t to  the  p r is o n  laws.

41, CCPR/C/26/Add, 1/Rev, 1 of 16th March 1984 p3
42, Egypt ; violations of human rights An Amnesty International Report, 1983 plO
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F u rth e r sa feguards re la te d  to  p la ces  o f  d e te n tio n  a re  con ta ined  in  

a d m in is tra t iv e  p ro v is io n s , p ro v id in g  f o r  m edical ca re  and 

exam ination  o f  p r is o n e rs .43

Some o f  the  grounds and p rocedures m entioned a t  the  in te rn a t io n a l 

le v e l in  A r t ic le  9 o f  ICCPR, a re  conta ined  in  the  E gyp tian  

C o n s titu tio n , as A r t ic le s  71 and 139 p ro v id e  f o r  the  a rre s te d  o r  

deta ined  person to  be in fo rm ed  im m ed ia te ly  o f  the  reasons f o r  h is  

a r re s t  o r  de te n tio n , and p ro m p tly  n o t i f ie d  o f  the  charges a g a in s t  

him . I t  a ls o  p ro v id e s  f o r  ju d ic ia l  c o n tro l o f  a r re s t  and d e te n tio n , 

and p ro te c ts  the  r ig h t  to  te s t  the  le g a l i t y  o f  h is  a r r e s t  o r  

d e te n tio n . I t  fu r th e r  p ro v id e s  f o r  t r i a l  w ith in  a s p e c if ic  p e r io d  o r  

re lease .

A r t ic le  71, paragraph 1 s ta te s  :

"Anyone arrested or detained shall be informed immediately o f the reasons for his arrest or
detention and shall be en title d  to communicate with such persons as he wishes fo r the
purpose.of informing them of what has happened or o f seeking, assistance as prescribed by 
law. Any person arrested or detained shall be promptly no tifie d  of the charges against him 
and he, as well as th ird  parties may protest in  a court against the measures that have 
restricted his personal freedom, The law regulates the righ t o f protest in  such a way as to 
ensure that decisions are taken on protests within a specific period fa ilin g  which the 
person arrested or detained must be released", 44

Th is a r t ic le  co n ta in s  an a d d it io n a l sa feguard by a llo w in g  the  

deta inee the  r ig h t  to  communicate, both to  in fo rm  people o f  what has  

happened and to  seek le g a l ass is tance . T h is  sa feguard i s  e la bo ra ted  

in  A r t ic le  1394S, which p ro v id e s  f o r  communication f o r  :

", , , seeking the assistance o f a lawyer, "

43, Report o f the M a n  Rights Committee Seneral Assembly O ffic ia l Records : Thirty-ninth  
session Supplement Mo, 40 (A/33/40) p58 paragraph 308
44, Egypt ; violations o f human rights, An Anesty International Report, 1983 plO
45, ibid,
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The E gyp tian  C o n s titu tio n  co n ta in s  fu r th e r  safeguards f o r  E g yp tia n s  

seeking  le g a l re d re s s . A r t ic le  69 ensures th a t  those who la c k  

f in a n c ia l means to  defend th e ir  r ig h t s  a re  s t i l l  p ro te c te d , and 

A r t ic le  67 guarantees to  anyone re g a rd le s s  o f  n a t io n a l i t y  th e  r ig h t  

to  an a tto rn e y  to  defend h im .45 O ther law s conta ined in  the  Code o f  

C rim in a l Procedure a u to m a tic a lly . a p p o in t an a tto rn e y  a t  p u b lic  

expense f o r  those who la c k  f in a n c ia l means.47

O ther sa feguards o f  ju s t ic e  a re  guaranteed by law s conce rn ing  

cos ts , in te rp re te rs  and so on. A ccord ing  to  A r t ic le  71, paragraph  2, 

p re c a u tio n a ry  d e te n tio n  shou ld  s p e c ify  th e  p e r io d  o f  d e te n tio n  which  

must n o t be exceeded, and every in d iv id u a l has the  r ig h t  to  com pla in  

to  the c o u rt in  re g a rd  to  any measures r e s t r ic t in g  h is  freedom .48

A no ther im p o rta n t safeguard  to  human r ig h t s  in  genera l in  E gyp t i s  

the  c o n s t itu t io n a l p ro v is io n  which s t ip u la te s  th a t  :

'conventions to which the Arab Republic of Egypt accedes have the effect o f law a fte r they 
have been signed, ra t if ie d  and published in accordance with the prescribed procedures",

T h is  im p lie s  th a t  the  ICCPR has the  fo rc e  o f  law  in  Egypt, though i t

i s  no t c le a r  w hether t h is  means th a t  i t s  p ro v is io n s  may be d i r e c t ly

invoked in  c o u r t.43

A f te r  exam ining c o n s t itu t io n a l in s tru m e n ts , I  w i l l  examine o th e r  

le g is la t io n  and p rocedures re la te d  to  the  s ta te  o f  emergency, as a l l  

these c o n s t itu t io n a l sa feguards could  be jeopa rd ised  by measures 

taken under the  s ta te  o f  emergency.

46, CCPR/C/26/Add, 1/Rev, I 16th March 1984, p7
47, A rtic le  876, Egyptian Code of Criminal Procedure, ibid,
48, CCPR/C/26/Add, 1/Rev, 1 of 16th March 1984 p4
49, Report o f the Human Rights Committee General Assembly O ffic ia l Records ; Thirty-n inth  
session [19841 Supplement Mo, 40 (A/89/40) pSS paragraph 292
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I t  seams th a t A c t No. 162 o f  1958 w ith  i t s  amendments o f  1972, 

1981 and 1982, has m a in ta ined  a s ta te  o f  emergency in  E gyp t s in ce  

i t s  adop tion . One could  share  the  comment o f  the  Human R ig h ts  

Committeeso th a t  the  question  a r is e s  in  t h is  s itu a t io n  w hether the  

p ro v is io n s  o f  the  1971 C o n s titu tio n  which I  examined above, have  

any va lue in  p ro te c t in g  human r ig h ts  in  Egypt. One could  add o th e r  

se rio u s  questions in  rega rd  to  im p o rta n t p r in c ip le s ,  such as the  

se pa ra tio n  o f  powers, the  independence o f  the  ju d ic ia r y  and the  

c o n tro l o f  c o n s t i tu t io n a l i t y  o f  le g is la t io n .SJ

Egypt has n o t n o t i f ie d  the  United N a tio n s  o f  the e x is ten ce  o f  a 

s ta te  o f  emergency o r  any re s u lt in g  de roga tion  from  i t s  o b l ig a t io n s  

under ICCPR52. The E gyp tian  re p re s e n ta tiv e  has s ta te d  to  the  Human 

R ig h ts  Committee th a t  the  p ro c lam a tio n  o f  a s ta te  o f  emergency was 

a sovere ign  r ig h t ,  in tro du ce d  " to  ensure s t a b i l i t y " . 53 One can 

comment th a t  t h is  i s  n o t a s a t is fa c to r y  exp lana tion  as to  why the  

E gyp tia ns  have n o t com plied w ith  A r t ic le  4 o f  the  ICCPR.

A ct No. 162 o f  1958 co n fe rs  cons ide rab le  powers on the  P re s id e n t 

to  a u th o r is e  a r re s t  and d e te n tio n  o f  pe rsons  considered to  pose a 

th re a t to  s e c u r ity .  Subsequent amendments to  t h is  a c t extended these  

powers to  the  M in is te r  o f  the  I n t e r io r  and the  Prim e M in is te r .  

Procedures o f  appeal a g a in s t continued  a r re s t  and d e te n tio n  have  

s h if te d  from  the c o u r ts  to  d ire c t  appeals to  the  P re s id en t and h is

50, ib id  pS6
51, Report of the Rumen Rights Committee Generel Assembly O ffic ie l Records ; Thirty-ninth  
session Supplement No, 40 (A/39/40) pSS peregreph 295
52, ib id  p58 peregreph 308
53, Egypt ; violations o f humen rights An Amnesty Internetionel Report 1983, p20
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m in is te rs .Bd

Th is  re p re se n ts  a ve ry  s e rio u s  s h i f t  o f  ju d ic ia l  c o n tro l o f  a r re s t  

and d e te n tio n  away from  the  ju d ic ia l  pow er to  the  e xecu tive . I t  

seems th a t  under the  emergency le g is la t io n ,  the  execu tive  a u th o r ity  

has the  pow er to  p rom u lga te  le g is la t io n  which could  a f fe c t  r ig h ts  

guaranteed in  the  C o n s titu t io n .

A number o f  p rocedures o f  p re v e n tiv e  d e te n tio n  have been in  e f fe c t  

under emergency le g is la t io n  in  Egypt, re p re s e n tin g  la te r  amendments 

to  the  o r ig in a l Law No. 162 o f  1958. D u ring  the  p e r io d  from  1972 to  

1980, p ro v is io n a l d e te n tio n  fo llo w e d  the  p rocedure  o u tlin e d  on the  

fo l lo w in g  page.

54, Ons could mention A rtic le  42, paragraph 2 of the Constitution which provides that any 
measure incompatible with the le tte r  or s p ir it  of constitutional guarantees is  invalid, and 
the Supreme Constitutional Court which is  responsible for ju d ic ia l control o f laws and 
regulations, ensuring that they express the s p ir it  of the Constitution, (A rtic le  175 o f the 
Constitution) This Court suspended a Presidential Decree ordering the arrest o f a large 
number o f people in  1981, but the state o f emergency detention procedure was immediately 
invoked, There must be a very serious question o f the value and effectiveness o f these 
guarantees,
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Fr-ovisional detention 1972-1980 : Law 162 o f  1958 as amended by Law
37 o f 1972ss

Arrest of 4

/ is  held in  provisional detention; questioned 
by the state security niyaba within 24 hours of 
arrest; has access to lawyer

From f ir s t  day 4 has right to appeal 
to state security court for release, 
The State Security Court decides ;

not to release 4 to release 4

4 may renew appeal 4 remains in  detention
for release before for further 15 days to
the court a fte r 30 await decision o f the
days President o f the Republic,

who decides;

to veto the 
court's decision

to approve 
the court's 
decision

after 30 days 
4 may appeal 
again appeal for release 

proceeds automatically 
to a d ifferent court 
of the same standing, 
which decides within 15 
days

4 is
released

not to release 4 to release 4

4 is  released

55, This, and the following table are explanatory diagrams from ; Egypt ; violations of 
human rights An Amnesty International Report, 1533 p20 $ p22



D uring  1981, Law 164 o f  O ctober 1981, which remained in  fo rc e  u n t i l  

June 1982, amended th e  procedure  as fo l lo w s .

P ro v is io n a l d e te n tio n  (1981-1982) : Law 162 o f  1958 amended by Law 
164 o f  1981

Arrest o f 4

Detention for up to s ix  months 
(no court appearance, restricted  
access to lawyer)

After s ix  months 4 may p e tition  
the President o f the Republic for 
release; i f  the President ;

does not respond or
refuses the p e tition  decides to release 4

4 may be held for an additional
period of s ix  months (as long as the 4 is  released
state of emergency is  in force)

I t  seems th a t, under t h is  procedure, th e  appeal should  be d ire c te d  

to  the  P res iden t o n ly  a f t e r  the  p e r io d  o f  s ix  months has e xp ired , 

and a no the r appeal cou ld  be made a f te r  s ix  m onths.56 T h is  means th a t  

the  minimum p e r io d  o f  d e te n tio n  in  some cases may be s ix  months, 

and the  p e r io d  o f  d e te n tio n  could be in d e f in i t e ly  extended by the  

E xecu tive  power.

56, Egypt ; violations o f human rights An Amnesty International Report, 1383 p20
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A f te r  1982, the  procedure  was m o d ifie d  again  by A c t No. 50 o f  

1982.57 Th is  a c t re - in tro d u c e d  a number o f  sa feguards which had been 

la c k in g  befo re  in  emergency le g is la t io n ,  f o r  example, the  p ro v is io n  

th a t the  deta inee be in fo rm ed  im m ed ia te ly , in  w r it in g ,  o f  the  

reasons f o r  h is  a r re s t  o r  d e te n tio n . The d e ta inee 's  r ig h t  to  o b ta in  

the  s e rv ic e s  o f  a la w ye r and the  r ig h t  o f  the  deta inee  o r  a 

re p re s e n ta tiv e  to  lodge  an appeal a g a in s t h is  d e te n tio n  to  the  

Supreme C ourt o f  S ta te  S e c u r ity  t h i r t y  days a f te r  h is  a r re s t  a re  

a ls o  p ro v id e d  by t h is  a c t. I f  t h is  i s  re je c te d , a no the r co m p la in t 

may be made t h i r t y  days a f t e r  the  date  o f  re je c t io n . A fu r th e r  

safeguard i s  p ro v id e d  as fo l lo w s  :

"The Court s h i l l  tike i  substantiated decision on the complaint within IS days a fter the 
date o f i t s  submission and a fter hearing the statements o f the person arrested or detained; 
otherwise i t  shall order his immediate releases,

Thus, the  amendments to  the  emergency law  conta ined  in  A c t No. 50 

o f  1982, com prise cons ide rab le  sa feguards f o r  the  r ig h t s  o f  

deta inees, above a l l ,  the  re s to ra t io n  o f  the  f in a l  d ec is ion  to  o rd e r  

re lease  to  the  co u rts , p ro v ide d , f o r  example, by the  amendment to  

A r t ic le  6 o f  the  emergency a c t, which s ta te s  :

" ,,, lh e  court order shall be fin a l in  such cases",

F u rth e r exam ination  o f  the  e f fe c t  o f  emergency le g is la t io n  on the  

p ra c t ic e  o f  a r re s t  and d e te n tio n  w i l l  be found in  Chapter 3, when I  

examine the  communication between E gyp t and the  Human R ig h ts  

Committee and Egypt, and the  E gyp tian  response to  Amnesty 

In te rn a tio n a l.

57, CCPR/C/25/Add, //Rev, I pages 6 & 7
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Appeal procedure (Amended by Act No. 50, 1982)

arrest o f 4

I, He is  informed, in  writing, 
of the reasons for his arrest 
or detention 

i ,  Hi h§§ lh§ n §M i§ m M n k i t i  
3, He has access to lawyer

release within th ir ty  days

I f  he is  not released, he may make complaint to 
Supreme Court of State Security a fter th ir ty  days

release

I f  not released, he may make a further 
complaint a fter th ir ty  days o f the rejection 
of his f i r s t  complaint

58, CCPR/C/26/Add, 1/Rev, I, page $



(B) Other Arab countries

B eg inn ing  as be fo re  w ith  the  genera l issu e  o f  the  in d iv id u a l 's  

l ib e r t y  and s e c u r ity ,  p ro te c t io n  o f  t h is  r ig h t  i s  to  be found a t the  

c o n s t itu t io n a l le v e l in  m ost Arab co u n trie s . F o r example, the  

pream ble to  the  S y ria n  C o n s titu tio n  s ta te s  th a t  :

"Freedom is  a sacred r ig h t, ,, "B3

and A r t ic le  25, paragraph 1 o f  the  C o n s titu tio n  p ro v id e s  :

"Freedom is  a sacred right, The state shall guarantee the personal freedom of citizens and 
safeguard their d ignity and security"60

The Jordanian C o n s titu t io n , A r t ic le  7 p ro v id e s  th a t  t

"Personal freedom shall be safeguarded"ei

I t  seems th a t  Tun is ian  le g is la t io n  a t  the  c o n s t itu t io n a l le v e l takes

d if fe r e n t  s tand  from  S y ria  in  regard  to  s p e c ify in g  the  p ro te c t io n  o f

the  in d iv id u a l from  a r b i t r a r y  a r re s t  o r  de te n tio n , even though the

b as ic  idea could  be found in  the  pream ble to  the  C o n s titu t io n  which

p ro c la im s  th a t the  peop le

"are determined to , , ,  uphold human principles accepted among peoples who safeguard human 
dignity*Jusiice, srtd, fr.eedm

A r t ic le  8 o f  the  Lebanese C o n s titu tio n  s ta te s  :

"Personal freedom shall be guaranteed and protected, 863

59, Report o f Amnesty International to the government o f the Syrian Arab Republic, 1983, p5
60, Report from Amnesty International to the Government o f the Syrian Arab Republic p!9
61, CCPR/C/l/Add, 56 o f 25th January 1982, p4
62, CCCPR/C/28/Add, 5 of 8th May 1985 p7
63, CCPR/C/l/Add, 60 o f 26th A pril 1983 p l l
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The le g is la t io n  o f  most Arab c o u n tr ie s  p ro v id e s , e ith e r  a t  the  

c o n s t itu t io n a l le v e l o r  in  i t s  Law Codes, th a t  d e p r iv a tio n  o f  l ib e r t y  

s h a ll be o n ly  on grounds o r  acco rd ing  to  procedures p re s c rib e d  by 

law, f o r  example, A r t ic le  28, paragraph 2 o f  the  S y rian  C o n s titu t io n  

s ta te s  :

No one shall ha subjected to s search or investigation or he taken into custody except as 
prescribed by law1'5*

The C o n s titu tio n  o f  Morocco p ro v id e s  in  A r t ic le  10 th a t :
*No one shall be liab le  to arrest, detention or punishment, save in the cases and in the 

manner prescribed by law, "es

A r t ic le  22, paragraph (b) o f  the  C o n s titu t io n  o f  the  R epub lic  o f  

Ira q  p r o h ib i t s  the  a r re s t ,  d e te n tio n , im prisonm ent o r  search o f  

anyone except by la w . 66 

The Jordanian C o n s titu t io n  s t ip u la te s , in  A r t ic le  8, th a t  no person  

s h a ll be a rre s te d  o r  deta ined, except in  accordance w ith  the  

p ro v is io n s  o f  the  la w .67 

The C o n s titu tio n  o f  Lebanon p ro v ide s , in  a r t ic le  8, th a t  :

"No person may be arrested or kept in  custody except in  accordance with the law, *6S 

As f o r  grounds and p rocedures f o r  a r re s t  in  the  Arab co u n tr ie s , one 

could make the  gene ra l o bse rva tion  th a t  w a rra n ts  issued by 

competent le g a l a u th o r it ie s  a re  re q u ire d  f o r  a r re s ts  save in  the  

cases o f  f la g ra n te  d e lic to ,  fe lo n y  o r  where the  accused is  w ith o u t  

res idence  o r  f in a n c ia l means.

64, Report by Amnesty International to the government of the Syrian Arab Republic, 1983 p 19
65, CCPR/C/10/Add, 2 o f 19th February 1381, p i6
66, CCPR/C/l/Add, 45 o f 8th June 1979, 38
67, CCCPR/C/l/Add, 56 o f 25th January 1982, plO 
58, CCPR/C/l/Add,60 o f 26th A pril 1983, p i)
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A r t ic le  196 o f  the  Lebanese L e g is la t iv e  Decree Wo. 138, o f  12th  

June 1959 s ta te s  :

“Except in  cases of flagrante delicto, no person may be arrested by the members of the 
security forces except in  virtue o f an order or warrant issued by the competent 
authorities, *

A no the r sa feguard p ro v id e d  by the  Lebanese le g is la to r s  i s  A r t ic le  

367 o f  the  Lebanese Penal Code concern ing  the  p e n a lty  f o r  anyone 

conv ic ted  o f  u n la w fu lly  a r re s t in g  o r  d e ta in in g  any p e rson .59

A r t ic le  24 o f  the  L ibyan  Code o f  C rim in a l Procedure p ro v id e s  th a t  

an accused s h a ll be a rre s te d  in  cases o f  fe lo n y , o r  in  f la g ra n te  

d e lic to , i f  the  c rim e  i s  p un ishab le  by im prisonm ent f o r  more than  

th ree  months and i f  the  o ffe n d e r i s  under s u rv e illa n c e  o r  i s  a 

vagabond, o r  in  the  case o f  th e f t ,  v io lence , re s is ta n c e  to  law  

enforcem ent personne l o r  v io la t io n  o f  p r iv a c y . A r t ic le  30 o f  the  

Code s t ip u la te s  th a t  no one s h a ll be a rre s te d  w ith o u t an o rd e r  

issued by a le g a lly  competent a u th o r ity .70

S ection  V I o f  the  Moroccan Code o f  C rim in a l Procedure p re s c r ib e s  

procedures f o r  w a rra n ts  and th e i r  execution, in c lu d in g  the  n e c e s s ity  

f o r  the  w a rran t to  be s igned and sealed by a competent ju d ge .71 

A r t ic le  99 o f  the Jordan ian Code o f  C ourt Procedure s ta te s  th a t  an 

accused person may be a rre s te d  in  the  fo l lo w in g  c ircum stances :

1. in  the  case o f  a fe lo n y ;
2. in  the  case o f  an o ffence  in  which he i s  caught in  f la g ra n te  

d e lic to , p ro v id e d  th a t  the  s a id  o ffence  i s  p un ishab le  under the  law  
by im prisonm ent f o r  a p e r io d  o f  more than s ix  months;

3. when the o ffence  i s  p un ishab le  by im prisonm ent, and i f  the  
accused person i s  e ith e r  under p o lic e  s u rv e illa n c e  o r  la c k s  a 
recogn ised  p la ce  o f  f ix e d  d o m ic ile  in  the Kingdom;

69, CCPR/C/! /Add, 60 o f 26th A pril 1993, p i6
70, CCPR/C/l/Add, 20 o f 24th January 1979, p4
71, CCPR/C/10/Add, 2 of 19th February 1981, p i6
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4. in  o ffences  in v o lv in g  th e f t ,  rape, s e rio u s  a ssa u lt, the  use o f  
fo rc e  o r  v io lence  to  r e s is t  the  p u b lic  a u th o r it ie s , in c ite m e n t to  
m oral c o rru p tio n , o r  a breach o f  p u b lic  decency.72

A r t ic le  92 o f  the  I r a q i C rim in a l P rocedura l Law No. 23 (1971)

p ro v id e s  th a t

11no ons shall be arrested or detained without a warrant issued by a judge or a court, or 
under circumstances defined by Law,1173

F u rth e r le g a l p ro v is io n s  concern ing  ju d ic ia l  c o n tro l o f  a r re s t  and 

d e ten tion  in c lu d e  appearance befo re  a ju d ic ia l  a u th o r ity  w ith in  a 

c e rta in  p e r io d , f o r  example, A r t ic le  26 o f  the  L ibyan Penal Code 

p ro v id e s  th a t  s ta tem en ts  by an a rre s te d  person shou ld  be heard  

p ro m p tly ... h is  case s h a ll be re fe r re d  w ith in  fo r t y - e ig h t  hou rs  to  

the  P u b lic  P ro secu to r's  Department, which s h a ll in te r ro g a te  him  

w ith in  tw e n ty - fo u r  hou rs ; the  P u b lic  P ro se cu to r 's  Departm ent s h a ll 

decide e ith e r  to  keep him  under a r re s t  o r  re le ase  him. A r t ic le  115 

o f  the  Code p ro v id e s  th a t  p re v e n tiv e  d e te n tio n  should be ordered  

where th e re  i s  s u f f ic ie n t  evidence o f  the  commission o f  the  c rim e  

f o r  which the  a r re s t  too k  p la c e .7*

L ikew ise , the  Jordanian Code o f  C ourt Procedure, in  A r t ic le  100, 

p ro v id e s  th a t  o f f i c ia l s  o f  the  ju d ic ia l  p o l ic e  must, w ith o u t de lay , 

l is te n  to  what the  a rre s te d  suspect has to  say. I f  th e y  a re  n o t  

s a t is f ie d  w ith  h is  s ta tem ent, he i s  se n t w ith in  fo r t y - e ig h t  hou rs  to  

the  competent P u b lic  P rosecu to r who must question  him  w ith in

72, CCPR/C/l/Add, 56 of 25th January 1982, p l l
73, CCPR/C/l/Add, 45 o f 8th M s  1979, p38
74, CCPR/C/l/Add, 20 of 24th January 1978, p4
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tw e n ty - fo u r  hours and then o rd e r h is  re lease  o r  h is  remand in  

custody. Under A r t ic le  121 o f  the  Code, the  P u b lic  P rosecu to r has  

the  power to  re lease  the  deta inee on b a i l,  and the  Court i s  e n t i t le d  

to  exe rc ise  the  same pow er when the  case has been re fe r re d  to  i t ,  as  

w e ll as d u r in g  the  t r i a l  i t s e l f . 75

A r t ic le s  102 and 103 o f  the  Lebanese Code o f  C rim in a l Procedure  

s t ip u la te  th a t  q u e s tio n in g  o f  persons a rre s te d  under summons shou ld  

be c a rr ie d  out im m ed ia te ly , and o f  those under w a rran t w ith in  

tw e n ty - fo u r  hours. A f te r  the  t im e - l im it  has e xp ired  the  accused m ust 

be brought be fo re  the  S ta te  Counsel-General who w i l l  ask  the  

exam ining m a g is tra te  to  question  him . A r t ic le  103 p ro v id e s  th a t  a 

person a rre s te d  on a w a rra n t i s  n o t questioned w ith in  tw e n ty - fo u r  

hours o r  b rought be fo re  the  S ta te  Counsel-General, h is  a r re s t  w i l l  

be considered an a r b i t r a r y  a c t, 76

The I r a q i C rim in a l Procedure Law, in  A r t ic le  123, o b lig e s  the  

exam ining judge to  examine accused persons w ith in  tw e n ty - fo u r  hou rs  

o f  t h e ir  a r re s t  a f t e r  in fo rm in g  them o f  the  charges a g a in s t them. 

A r t ic le  130, paragraph (b) p ro v id e s  th a t  i f  the  exam in ing  judge  

f in d s  the  evidence i s  s u f f ic ie n t  f o r  t r i a l ,  he s h a ll com m it the  

accused to  the  competent co u rt. I f  i t  i s  n o t s u f f ic ie n t  the  accused 

should be re leased im m ed ia te ly . A r t ic le  109 l im i t s  the  p e r io d  o f  

de te n tio n  to  n o t more than f i f te e n  days each tim e, I t  shou ld  under

75, CCPR/C/l/Add, 55 o f 25th January 1582, p i !
75, CCPR/C/1/Add, 60 of 26th A pril 1983, p i7
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no c ircum stances exceed a p e r io d  o f  s ix  months. Any p e r io d  o f  

d e te n tio n  exceeding s ix  m onths o r  a q u a rte r  o f  the  maximum term  o f  

p e n a lty  i s  re g u la te d  by the  c o u rt o f  sess ion . A r t ic le  110 b inds  the  

exam ining judge to  re le ase  the  deta inee a g a in s t guarantee, i f  he is  

accused o f  an o ffence  whose p e n a lty  i s  d e te n tio n  f o r  th re e  y e a rs  o r  

le ss , o r  a f in e .  I f  the  a rre s te d  person i s  acused o f  a m in o r o ffence  

he may neve rth e less  be remanded i f  he i s  o f  no f ix e d  abode.77

A ccord ing  to  S ection  V I o f  the  Moroccan Code o f  C rim in a l Procedure, 

an accused person on whom a w a rran t o r  summons to  appear has been 

served i s  b rought be fo re  the  exam ining m a g is tra te  who must question  

him  im m ed ia te ly. A r t ic le  141 s ta te s  :

“Any person who has been arrested by virtue o f a warrant to appear, and has been detained 
for ®ore than twenty-four hours in a place of detention without being questioned, shall be 
deemed to have been a rb itra r ily  arrested

With re g a rd  to  remand in  custody, A r t ic le  152 o f  the  Code s t ip u la te s  

th a t  t h is  i s  f,an excep tio na l measure", and the  a r t ic le s  which fo l lo w  

s p e c ify  the  ru le s  f o r  i t s  p ra c t ic e ,73 

L e g is la t iv e  p ro v is io n s  both to  a llo w  the  accused to  te s t  the  

la w fu lne ss  o f  h is  a r re s t  o r  de ten tion , and to  p ro v id e  f o r  the  

punishm ent o f  anyone who i l l e g a l l y  a r re s ts  o r  d e ta in s  a person a re  

a ls o  to  be found in  the  le g a l Codes o f  Arab co u n trie s . F o r example, 

A r t ic le  33 o f  the  L ibyan Code o f  Penal Procedure p ro v id e s  th a t  

com p la in ts  concern ing  i l le g a l  d e te n tio n  s h a l l be in v e s tig a te d  and

77, CCPR/C/l/Add, 45 of 8th June 1378, pp39-41
78, CCPR/C/10/Add, 2 o f 19th February 1981, ppl6-17
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the  deta ined person a rre s te d  im m ed ia te ly . A r t ic le s  433 and 434 o f  

the  Code p ro v id e  th a t  o f f i c ia l s  conv ic te d  o f  i l le g a l  a r re s t  o r  

d e te n tio n  o f  a person s h a ll be punished by im p risonm en t,79

The Moroccan Code o f  C rim in a l Procedure, A r t ic le s  381 and 406, 

co n ta in  the  procedure  by which the  accused may appea l.80

A r t ic le  367 o f  the  Lebanese Penal Code s ta te s  th a t  :

"Any o f f ic ia l arresting or detaining any person in  cases other than those provided for by
law shall be liab le  to the penalty o f a tern of hard labour, '

A r t ic le s  368 and 369 s p e c ify  p e n a lt ie s  f o r  o f f ic ia l s  who d e ta in

persons i l l e g a l ly ,  beyond the  le g a l term , o r  re fu s e  o r  de lay  b r in g in g  

him  before  a judge .81

The I r a q i Penal Code, in  A r t ic le  322, p ro v id e s  th a t  a p e n a lty  o f  

im prisonm ent s h a ll be imposed on any o f f i c i a l  who a r re s ts ,  d e ta in s  

o r  im p riso n s  a person c o n tra ry  to  the  p ro v is io n s  o f  law. A r t ic le  235  

o f  the  C rim in a l Procedure Law g ra n ts  the  accused the  r ig h t  to  

cha llenge  judgements, d e c is io n s  and measures taken by a m a g is tra te  

c o u rt in  the  c o u rt o f  se ss io n .82

With rega rd  to  an en fo rceab le  r ig h t  o f  compensation f o r  any person  

u n la w fu lly  a rre s te d  o r  deta ined, le g a l p ro v is io n  i s  to  be found in  

the  Moroccan Code o f  O b lig a tio n  and C o n tra c ts  e s ta b lish e d  by the  

D a h ir o f  12th August 1913, where l i a b i l i t y  i s  c r im in a l o r  qua s i­

c r im in a l.  Under A r t ic le s  7 to  14 o f  the  Moroccan Code o f  C rim in a l 

Procedure, proceeedings f o r  compensation may be in s t i tu te d  d i r e c t ly

73, CCPR/C/1/Add, 20 o f 24th January 1373, pS
80, CCPR/C/10/m 2 o f 13th February 1381, p i7
81, CCPR/C/ 1/m 60 of 26th A pril 1383 ppl6-17
82, CCPR/C/l/Add, 46 of 8th Juno 1373, pp41-42
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in  the  c r im in a l co u rt. When damage re s u lts  from  an u lt r a  v ire s  

d ec is ion  by an a d m in is tra t iv e  a u th o r ity ,  a c tio n  a g a in s t the  S ta te  

f o r  damages may be brought under the  1913 D ah ir, w h ile  a p p lic a t io n  

f o r  annulment i s  made to  the  Supreme Court. 33 

L ikew ise , the  I r a q i le g a l system  p ro v id e s  f o r  c i v i l  compensation  

f o r  any one who has been the  v ic t im  o f  o ffences  p re ju d ic in g  ju s t ic e ,  

f o r  example, p e r ju ry  o r  fa ls e  in fo rm a tio n , and has su ffe re d  m a te r ia l 

o r  m ora l damage, a cco rd in g  to  A r t ic le s  233-273 o f  the  Penal Code. 

A r t ic le  324 o f  the  Penal Code p ro v id e s  th a t  a person may c la im  

compensation a g a in s t an o f f i c i a l  who has a dm itted  th a t  person  to  

p r is o n  w ith o u t an o rd e r o r  has re fused  to  observe an o rd e r f o r  h is  

re lease . Compensation i s  a dm in is te red  in  accordance w ith  the  

Enforcem ent Law 1To. 30 o f  1957.3i

83. CCPR/C/!0/m 2 o f 13th February 1981, p!8
84. CCPR/C/!/m.4S o f 8th Juno 1979, pp!7-20, 42-43
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A ccord ing  to  A r t ic le  4, paragraph 2  o f  the  ICCPR, the  r ig h t s  

conta ined  in  A r t ic le s  9 and 10 o f  the  ICCPR are  among those  from  

which de roga tion  may be made in  tim e  o f  p u b lic  emergency which 

th re a te n s  the  l i f e  o f  the  n a tio n  and the  ex is tence  o f  which i s  

o f f i c i a l l y  p roc la im ed,

In the  d r a f t in g  d iscu ss ion  f o r  t h is  p ro v is io n , the  v iew  was 

expressed th a t  re fe ren ce s  elsewhere in  the  Covenant to  "n a tio n a l 

s e c u r ity "  and "p u b lic  o rd e r"  were n o t s u f f ic ie n t  to  g iv e  adequate 

le g a l guidance in  tim e  o f  m a jo r emergency. With the  in te n t io n  o f  

p re v e n tin g  abuse, i t  was suggested th a t  the  emergency shou ld  be so  

se rio u s  as to  th rea te n  the  l i f e  o f  the  n a tio n  as a whole, b u t the re  

was ano the r view, th a t  the  Covenant shou ld  n o t m ention o r  even 

im p ly  the  p o s s ib i l i t y  o f  war, s in ce  a purpose o f  the  U n ited  Wat io n s  

was to  p re ve n t w ar.85

G uide lines as to  the  n a tu re  and e x te n t o f  such de rog a tion  a re

conta ined  in  the  f i r s t  paragraph o f  the  a r t ic le ,  which s p e c if ie s

th a t any measures d e ro g a tin g  from  the  Covenant should  be :

*to the extent s tr ic t ly  required by the exigencies o f the situation, provided that such 
measures are not inconsistent with their other obligations under international law and do 
not involve discrimination solely on the ground of race, colour, sex, language, re lig ion  or 
social origin, 9

85, *Derogations from human rights treaties '  Professor Posalyn Higgins B ritish  Yearbook of 
International Law 1976-77 [XLVIIU pp286-7
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In  paragraph 3 o f  the  same a r t ic le ,  the  Covenant s p e c if ie s  

procedures f o r  de roga tion , in c lu d in g  the  o b lig a t io n  to  in fo rm  o th e r  

S ta te s  P a r tie s  to  the  Covenant o f  " the  p ro v is io n s  from  which i t  has 

derogated and o f  the  reasons by which i t  was actuated". I t  p ro v id e s  

th a t the  S ta te  shou ld  in fo rm  o th e r S ta te s  P a r tie s  o f  these m a tte rs  

through the  in te rm e d ia ry  o f  the  S ecre ta ry-G enera l o f  th e  United  

N ations, and th a t the  te rm in a tio n  o f  any such emergency measures 

shou ld  be announced through the  same in te rm e d ia ry . (A r t ic le  4, 

paragraph 3 )

I t  i s  w o rth w h ile  to  m ention a ls o  the  comment o f  the  Human E ig h ts  

Committee w ith  re g a rd  to  de roga tion  th a t  measures taken under ICCPP, 

A r t ic le  4 a re  o f  an e xcep tiona l and tem porary natu re , and should  

la s t  o n ly  as lo n g  as the  l i f e  o f  the  n a tio n  i s  th rea tened .86

Comments by the  Human E ig h ts  Committee in  the  L a n d in e ll i case (E 

8 /3 4 ), have c la r i f ie d  c e rta in  issues ra is e d  by the  p ro v is io n s  o f  

A r t ic le  4. In  p re v io u s  cases, the  Committee had d ism issed  

in v o c a tio n s  by S ta te s  P a r tie s  o f  th e  r ig h t  to  derogate, w ith  a 

s tandard  re p ly ,  as fo l lo w s  :

9The Covenant (A rtic le  4) does not allow national Measures derogating free any o f i t s  
provisions except in s t r ic t ly  defined circumstances, and the Government has not Made any 
submissions o f fact or law to ju s t ify  such derogation1187

86, 6C 5/13, HRC 36, 110
87, Review o f International Commission of Jurists 1980 Ho, 24 pp46-7
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In  the L a n d in e ll i case, the  S ta te  P a rty  (Uruguay) a ttem pted  to  

j u s t i f y  i t s  r e s t r ic t io n  on the  p o l i t i c a l  r ig h t s  o f  c e r ta in  

in d iv id u a ls ,  by r e fe r r in g  to  i t s  n o tic e  o f  deroga tion  se n t to  S ta te s  

P a rtie s , and s ta t in g  th a t  i t  had " te m p o ra r ily  derogated from  some o f  

the  p ro v is io n s  r e la t in g  to  p o l i t i c a l  p a r t ie s ". The response o f  the  

Committee was to  suggest, f o r  the  f i r s t  tim e, th a t the  r ig h t  to  

derogate "may n o t"  depend on com pliance w ith  the  requ irem en t o f  

n o t i f ic a t io n  to  o th e r  S ta te s  P a rtie s . I t  a ls o  exp la ined  in  d e ta i l  why 

i t  was n o t ab le  to  recogn ise  Uruguay's asse rted  r ig h t  o f  de roga tion , 

sa y in g  th a t

1. Uruguay's n o t ic e  o f  deroga tion  "con fined  i t s e l f  to  s ta t in g  th a t  
the  ex is tence  o f  the  s ta te  o f  emergency s itu a t io n  was 'a m a tte r  o f  
u n iv e rs a l know ledge';

2. no a tte m p t was made to  in d ic a te  the  na tu re  and the  scope o f  
the  de roga tions  a c tu a lly  re s o rte d  to  w ith  re g a rd  to  the  r ig h t s  
guaranteed by the  Covenant o r;

3. to  show th a t  such de roga tions  were s t r i c t l y  necessary".

The Committee concluded th a t  : "A S ta te , by m ere ly in v o k in g  the  

ex is tence  o f  excep tio na l c ircum stances, cannot evade the  o b lig a t io n s  

which i t  has undertaken by r a t i f y in g  the  Covenant". In  th e i r  

d iscu ss ion  o f  the  m e r its  o f  the  case, the  Committee drew a tte n t io n  

to  two im p o rta n t p r in c ip le s  concern ing  s ta te  o f  emergency. The f i r s t  

i s  th a t  measures taken d u r in g  s ta te  o f  emergency must be o f  the  

s h o r te s t p o s s ib le  d u ra t io n . The second ve ry  im p o rta n t p r in c ip le  i s  

th a t, in  the  o p in io n  o f  the  Committee, the  d o c tr in e  o f  N a tio n a l 

S e c u rity  which u n d e rlie s  extended s ta te s  o f  emergency, shou ld  be 

re je c ted . T h is  p o in t  i s  ve ry  re le v a n t to  the  s itu a t io n  o f  some Arab  

co u n trie s , where the  d o c tr in e  o f  n a tio n a l s e c u r ity  i s  o fte n  m isused  

to  e s ta b lis h  o r  p ro lo n g  s ta te s  o f  emergency.
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The Committee drew a s tro n g  d is t in c t io n  between those who prom ote  

t h e i r  p o l i t i c a l  ideas  by peace fu l means and those who advocate  

vio lence . Some governm ents, p a r t ic u la r ly  those which do n o t p ro v id e  

la w fu l means f o r  the  t ra n s fe r  o f  p o l i t i c a l  power, re g a rd  any  

c r i t ic is m  o r  o p p o s itio n  to  t h e i r  a u th o r ity  as a th re a t to  n a tio n a l 

s e c u r ity .83

F u rth e r le g a l in te rp re ta t io n  o f  the  p ro v is io n s  f o r  de roga tion  from  

human r ig h t s  t r e a t ie s  in  the  tim e  o f  s ta te  o f  emergency can be 

found in  the  d iscu ss io n s  and f in d in g s  a t  the  re g io n a l le v e l,  by the  

European Commission on Human E ig h ts  and the  European C ourt o f  

Human E ig h ts . A r t ic le  15 o f  the  European Convention on Human E ig h ts  

and Fundamental Freedoms s ta te s , in  paragraph 1 :

ffIn lies  of war or oihsr public emergency threatening the l i f e  o f the nation any High 
Contracting Party May taka Measures derogating fron i t s  obligations under this Convention M  
the extent s t r ic t ly  required bv the exigencies o f the s itua tion , provided that such measures 
are not inconsistent with i t s  other obligations under international law, 9

88, H ia ll NacBermot, Secretary-General of the International CoMMission o f Jurists, in  his  
introduction to States o f Emergency ; their impact on human rights, A study prepared by the 
International Commission o f Jurists, p i



(a) p u b lic  emergency th re a te n in g  the  l i f e  o f  the  n a tio n

In  the  m e r its  o f  the  Law less case89, the  European Court o f  Human 

E ig h ts  considered th a t  :

"the  n a tu ra l and custom ary meaning o f  the  words *o th e r p u b lic  
emergency th re a te n in g  the  l i f e  o f  the  n a t io n 90’ i s  s u f f ic ie n t ly  c le a r ;  
.. . they r e fe r  to  an e xcep tiona l s itu a t io n  o f  c r is is  o r  emergency 
which a f fe c ts  the  whole p o p u la tio n  and c o n s t itu te s  a th re a t to  the  
organ ised l i f e  o f  the  community o f  which the  S ta te  i s  composed",

and the Court found th a t  in  the  Law less case, the  ex is ten ce  o f  a

p u b lic  emergency th re a te n in g  the  l i f e  o f  the  n a tio n  was reasonab ly

deduced by the  I r is h  governm ent,91

As f o r  the  o p in io n  o f  the  Commission in  the  Greek case92 on the  

question  o f  whether th e re  was on the  2 1 s t A p r i l  1967, a p u b lic  

emergency in  Greece th re a te n in g  the  l i f e  o f  the  n a tio n , the  

Commission s ta te d  th a t  such a p u b lic  emergency com prised the  

fo l lo w in g  c h a ra c te r is t ic s  :

"1. i t  must be a c tu a l o r  im m inent;
2. i t s  e f fe c t  must in v o lv e  the  whole n a tio n ;
3. the continuance o f  the  o rgan ised l i f e  o f  the  community must be 

th rea tened;

89, Y,B,E,C,H,R, 1961 No 4 Paragraph 28
98, "Nation" was dsfinsd by the Majority opinion o f the Comission in  the Cyprus case as 
9the people and i t s  ins titu tions, even in  a non-self governing te rrito ry , or in  other words, 
the organised society, including the authorities both under domestic and international law
for the maintenance o f law and order”,
Y,B,E,C,H,R, 2 (1958-59)

91, The factors which led to the state of emergency were ; the existence o f a secret army in
Ireland which was carrying out unconstitutional a c tiv ity  by violent means; the fact that
th is army was also acting outside Ir is h  te rrito ry , thus threatening Irish  Relations with
their neighbour; and the increase in  te rro ris t a c tiv ity  in  1956 and 1957
92, Denmark, Norway, Sweden, Netherlands v, Greece
Factors adduced by the Colonels for the state of emergency were ; the threat o f a Communist

takeover involving force; the state of public order; the constitutional c ris is  preceding the 
general election in Nay 1967, In spite o f these factors, the Commission found that there was 
not, on 21 s i A pril 1967, a public emergency in  Greece which threatened the l i f e  o f the 
nation,

Y,B,E,C,H,R, 1969 No 12 p71f
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4. the  c r is i s  o r  danger must be excep tio na l, in  th a t  the  normal 
measures o r  r e s t r ic t io n s  p e rm itte d  by the  Convention f o r  the  
maintenance o f  p u b lic  s a fe ty , h e a lth  and o rd e r a re  p la in ly  
inadequate.” 93

A ccord ing  to  the  p r in c ip le  which i s  c a lle d  the  ”m arg in  o f  

a p p re c ia t io n ” , the  European Commission has considered th a t  p r im a ry  

r e s p o n s ib i l i t y  f o r  d e te rm in in g  whether c o n d it io n s  a p p ly  f o r  a s ta te  

o f  emergency l ie s  w ith  the  S ta te  P a rty  t the  government decides, in  

the  f i r s t  in s tance , w hether to  in voke  a s ta te  o f  emergency. 

A ccord ing  to  the  m arg in  o f  a p p re c ia tio n , w h ile  the  Commission 

recogn ises  the  d is c re t io n  o f  the  government, i t  re se rve s  the  

competence and d u ty  to  comment upon the  governm ent’s  d e c is io n . The 

p r in c ip le  o f  the  ’’m arg in  o f  a p p re c ia t io n ”  was a p p lie d  by the  

Commission in  the  Greek case.

93, ¥,B,E,C,H,R, I9B9 No 12 p?2
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(b) to  the  e x te n t s t r i c t l y  re q u ire d  by the  ex igenc ies  o f  the  
s itu a t io n

The second p ro v is io n  which seeks to  sa feguard human r ig h ts  in  tim e  

o f  emergency i s  the  s t r i c t  c o n tro l o f  us ing  the  r ig h t  o f  deroga tion  

acco rd in g  to  the  n e c e s s ity  o f  the  c ircum stances.

In  the  case o f  Law less v. I re la n d 9*, the  European Court o f  Human 

E ig h ts  found th a t  the  b r in g in g  in to  fo rc e  and ope ra tion  o f  p a r t  2 o f  

the  O ffences a g a in s t the  S ta te  (Amendment) A c t 1940 was s t r i c t l y  

re q u ire d  by the  e x igenc ies  o f  the  s itu a t io n .  T h is  a c t p ro v ide d , w ith  

c e rta in  sa fegua rds ,ss f o r  d e te n tio n  w ith o u t t r i a l  o f  in d iv id u a ls  

suspected o f  in te n d in g  to  take  p a r t  in  t e r r o r is t  a c t iv i t ie s .  The 

Commission agreed w ith  the  co n te n tio n  o f  the  I r is h  governm ent th a t  

the  measures taken under th a t  A ct were s t r i c t l y  re q u ire d  by the  

ex igenc ies o f  the  s itu a t io n ,

I t  seems th a t  the  Commission and Court considered the  sa feguards  

conta ined in  O ffences a g a in s t the  S ta te  (Amendment) A c t 1940, were 

ve ry  im p o rta n t fa c to rs  a f fe c t in g  th e ir  d ec is ion .

34, ¥,B,E,C,H,R, Ho 4 !9BI pp4?4-8
9S, Ths safeguards included the following ; the application o f the Act was subject to 
constant supervision by Parliament;  the Act provided for the establishment o f a nDetention 
Commission* comprised o f an o ffice r o f the defence Forces and two judges; any person 
detained under the Act could refer his case to the Commission whose decision was binding on 
the Irish  government,
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The Court judged th a t  o rd in a ry  law  had been unable to  meet the  

n e c e s s ity  o f  the  s itu a t io n  and th a t s p e c ia l co u rts  which could  

have been se t up under O ffences a g a in s t the  S ta te  A c t (1939) o r  

m i l i t a r y  c o u rts  could  n o t "s u f f ic e  to  re s to re  peace and o rd e r"  in  

I re la n d  in  1957. They a ls o  considered th a t  the  s e a lin g  o f  the  bo rde r 

between the  N epub lic  o f  Ire la n d  and N orthern  Ire la n d  would have had 

extrem ely  s e rio u s  re p e rcuss io n s  on the  p o p u la tio n  as a whole beyond 

the  e x te n t re q u ire d  by the  ex igenc ies  o f  the  emergency. Therefore , as  

the  Court considered th a t  none o f  these means would have made i t  

p o s s ib le  to  re s to re  peace and s e c u r ity , they  found th a t  

a d m in is tra t iv e  d e te n tio n  as p ro v id e d  by the  O ffences a g a in s t the  

S ta te  A c t (Amendment) 1940 appeared to  be a measure re q u ire d  by the  

ex igenc ies  o f  the  s i tu a t io n .99

In  the  case o f  I re la n d  v. United Kingdom97, the  Commission and 

Court examined a lle g a t io n s  which inc lu de d  the  charge th a t  A r t ic le  5  

had been v io la te d  by s p e c ia l powers brought in to  ope ra tio n  by the  

N orthern  Ire la n d  governm ent in v o lv in g  the  a r re s t ,  d e te n tio n  a n d /o r  

in te rnm en t w ith o u t t r i a l  o f  la rg e  numbers o f  people. These pow ers  

took the  form  o f  (a) an i n i t i a l  a r re s t  f o r  in te r ro g a t io n ;  (b) 

pro longed  de te n tio n  f o r  fu r th e r  in v e s t ig a t io n ;  and (c) p re v e n tiv e  

d e ten tion  f o r  a p e r io d  u n lim ite d  in  la w .98 The Court found th a t  i t  

was n o t e s ta b lish e d  th a t  de rog a tion s  from  A r t ic le  5 exceeded the  

e x te n t s t r i c t l y  re q u ire d  by the  ex igenc ies  o f  the  s itu a t io n .

98, ¥,B,E,C,H,R, 1961 Ho, 4 Lawless Cass (Herits)
97, Y,B,E,C,H,R, 1978 Ho, 21
98, The powers were based on regulations under the C iv il Authorities (Special Powers) Act 
(H ,l,) 1922, Cases and Haterials in  International Law B,J,Harris, 3rd ed, 1983, p483
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I  have b r ie f ly  examined the  in te rn a t io n a l in s tru m e n ts  p ro te c t in g  

human r ig h t s  under the  s ta te  o f  emergency. Now I  w i l l  examine 

n a tio n a l in s tru m e n ts  concerned w ith  the  p ro te c tio n  o f  r ig h t s  d u r in g  

the  s ta te  o f  emergency, ta k in g  S y ria  as an example, but b r ie f ly  

m ention ing  measures in  o th e r Arab s ta te s .

The c o n d it io n s  and the  procedure  o f  d e c la r in g  a s ta te  o f  emergency

are, as a ru le  conta ined  in  the  c o n s t itu t io n  and laws. In  S y r ia , the  

law  concern ing  s ta te s  o f  emergency i s  conta ined  in  Decree No 51 o f  

1962. 39 A r t ic le  ' 1 o f  Decree No. 51 l i s t s  th ree  c o n d it io n s  which  

p e rm it the  p roc lam a tion  and a p p lic a tio n  o f  a s ta te  o f  emergency

(a) a s ta te  o f  war;

(b) the  th re a t o f  war;

(c) danger to  s e c u r ity  o r  p u b lic  o rder, in  a l l  o r  p a r t  o f  S y ria n  
t e r r i t o r y ,  by reason o f  in te rn a l tro u b le s  o r  n a tu ra l d is a s te rs .

A r t ic le  110 o f  the  S yria n  c o n s t itu t io n  o f  1973, s ta te s  th a t  the

P re s id en t has the  pow er to :

*,, declare and terminate a state o f emergency in the manner stated in the law"’ 00

I t  seems th a t  the  le g is la to r  o f  the  C o n s titu t io n  o f  1973 avoided

re s ta t in g  the  d e ta ils  o f  the  c o n d it io n s  and procedure  o f  th e  s ta te

o f  emergency in  t h is  c o n s t itu t io n ,  but made the  genera l p ro v is io n

39, States o f Emergency ; their impact on human rights, A study prepared by the
International Commission o f Jurists, 1983 p281
100, Review o f the Commission of Jurists 24 January 1980, ppl2-IS
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th a t  law s in  fo rc e  be fo re  the  C o n s titu tio n  should rem a in t un less  

the y  c o n tra d ic t  any p ro v is io n s  th e re in .10’

Decree No 51 o f  1962 g iv e s  the  P re s id e n t u n lim ite d  power to

1. a p p o in t an emergency law  gove rno r
2. to  g iv e  to  the  g o ve rn o r a l l  powers over in te rn a l and e x te rn a l 
s e c u r ity .102

A r t ic le  4 103 o f  the  Decree s e ts  out the  measures which the  Governor 

can take. These in c lu d e  :

1. p la c in g  o f  r e s t r ic t io n s  on the  freedom o f  in d iv id u a ls . . . ;
2. a r re s t  o f  suspects  o r  o f  anyone endangering p u b lic  s e c u r ity ;
3. a u th o r is a tio n  to  in v e s tig a te  persons and p la ces ;
4. de lega tion  o f  these powers to  any person to  pe rfo rm  any o f  
these tasks .

A ccord ing  to  two decrees (Decrees No 147 and 148) o f  1967, th e  

p ro c lam a tio n  o f  a s ta te  o f  emergency shou ld  be subm itted  to  the  

P arliam en t f o r  app rova l. The s ta te  o f  emergency can o n ly  be 

te rm ina ted  by the  a u th o r ity  who p roc la im ed  i t .  I t s  d u ra tio n  i s  

u n lim ite d , and the re  i s  no requ irem ent f o r  p e r io d ic  re -su b m iss io n  to  

p a rlia m e n t f o r  app rova l. L ikew ise , the  decree which in s t i t u te s  a 

s ta te  o f  emergency i s  unquestionab le .’ 0* I t  seems the  o n ly  le g a l 

m achinery o f  sa feguard  i s  the  C o n s titu t io n a l Court, which, as s ta te d

JOJ, A rtic le  153 states that ; *,Legislation in  effect and issued before the proclamation of 
th is Constitution shall remain in effect u n til i t  is  amended so as to be compatible with i t s  
provisions, *

Review of the International Commission o f Jurists 24 January 1380 pp!2-6
102, ibid, p i2
103, ibid, p i3
104, States of emergency ; their impact on human rights, A study prepared by the 
International Commission o f Jurists, 1983, p281
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in  A r t ic le  145 o f  the  C o n s titu tio n , examines and decides on the

c o n s t i tu t io n a l i t y  o f  law s passed by the  People ’s  Assem bly o r  the  

P res iden t, i f  asked to  do so by a q u a rte r  o f  the  People ’s  Assem bly  

o r  by the  P re s id e n t.105

I t  i s  w o rth w h ile  to  m ention th a t  A r t ic le  104 o f  the  S y rian

c o n s t itu t io n  s ta te s  th a t  :

"The President of the Republic concludes trestles and international agreements and 
abrogates them in  accordance with the provisions of the Constitution,11106

I t  i s  a ls o  w o rth w h ile  to  m ention th a t  the  S y ria n  P re s id e n t had n o t  

in  1979, a f t e r  S y r ia  had s igned the  Covenant in  1969, ever

o f f i c i a l l y  in fo rm ed  the  Human E ig h ts  Committee o f  any d e ro g a tio n s  

from  the  Covenant as a r e s u lt  o f  the  s ta te  o f  emergency.107

In  c o n tra s t to  S y ria n  dom estic  le g is la t io n ,  the  E gyp tian  le g is la tu re  

co n ta in s  p ro v is io n s  o f  a tem porary n a tu re 108 in  re g a rd  to  the

p ro te c t io n  o f  in d iv id u a l r ig h ts  and freedom s d u r in g  a s ta te  o f  

emergency, such as A c t Ho. 164 o f  1981 which amended some p a r ts  o f  

A c t Ho. 162 o f  1958, concern ing  the  s ta te  o f  emergency. A c t Ho. 50  

o f  1982 s ta te s  :

105, Amnesty International Report from Amnesty International to the government o f the
Syrian Arab Republic 1983, p5
108, CCPR/C/l/Add, 31 of 12th M y  1978 page 2
107, CCPR/C/SR, 160 o f 8th August 1979 page 8
108, CCPR/C/26/Add, 1/Rev 1 o f 16th harch 1984 page 6



"Everyone a rre s te d  o r  deta ined  under the  Emergency A c t s h a ll 

im m ed ia te ly  be in form ed, in  w r it in g ,  o f  the reasons f o r  h is  a r re s t  

o r  d e te n tio n  and s h a ll have the  r ig h t  to  communicate w ith  anyone 

w ith  whom he w ishes to  a dv ise  o f  what has happened. He s h a l l  a ls o  

be e n t it le d  to  a v a il h im s e lf  o f  the  s e rv ic e s  o f  an a tto rn e y  and 

s h a ll be tre a te d  in  the  same manner as any o th e r person he ld  in  

p re c a u tio n a ry  cus tody .. .the  deta inee, and any o th e r pe rsons  

concerned, may lodge  a co m p la in t a g a in s t h is  a r re s t  o r  d e te n tio n ."

A lso, i t  could  be s a id  th a t, acco rd in g  to  A r t ic le  175 o f  the  

E gyp tian  C o n s t itu t io n 109, the  c o n s t i t u t io n a l i t y  o f  law s d u r in g  the  

emergency tim e  i s  ju d ic ia l ly  c o n tro lle d  through the  E gyp tian  Supreme 

C o n s titu t io n a l Court, and th is  organ i s  re s p o n s ib le  to  ensure th a t  

a l l  law s and o th e r re g u la t io n s  a re  in  accordance w ith  the  

c o n s t itu t io n .  I t  i s  a ls o  re s p o n s ib le  f o r  in te r p r e t in g  le g is la t iv e  

p ro v is io n s . Th is  dem onstra tion  b r ie f ly  r e f le c ts  the  a d d it io n a l  

p ro te c t io n  o f  human r ig h t s  and freedom s p ro v id e d  by the  E gyp tia n  

le g is la tu re  in  tim e  o f  s ta te  o f  emergency.

The Jordan ian C o n s titu tio n  c o n ta in s  p ro v is io n s  f o r  the  

e s tab lishm en t o f  the  "Defence A ct", in  A r t ic le  124 }1°, and the

d e c la ra tio n  o f  m a r t ia l law  in  A r t ic le  125, paragraph 1 111,

10$, CCPR/C/26/Add, 1 Rev 1 o f 16th March 1884, p8
110, A rtic le  124 o f the Jordanian Constitution states ;

Hl f  i t  becomes necessary to defend the realm during an emergency, a leg is la tive act, known 
as the Defence Act, shall be promulgated, under which a person designated in  the Act shall 
be empowered to take such action and measures, including the suspension of the ordinary laws 
of the State, as may be necessary to ensure the defence of the realm, The Defence Act shall 
enter into force as soon as i t  is  proclaimed in a royal decree issued on the basis o f a 
decision of the Council o f Ministers, * CCPP/C/l/Add, 56 of 25th January 1882 page 5
111, ibid,
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however paragraph 2 o f  t h is  a r t ic le  s t ip u la te s  th a t  :

"A ll persons engaged in  the implementation of ,, instructions [issued by the King] shall be 
held legally  responsible for their actions, in  accordance with the provisions o f the law, 
u n til they are relieved o f such responsibility by a special leg is la tive act promulgated to 
that end, *

I d a sense, th is  could  be regarded as a sa feguard f o r  human r ig h ts ,  

as o f f ic ia l s  con tinue  to  be le g a lly  re s p o n s ib le  f o r  t h e i r  a c ts  even 

d u rin g  the  s ta te  o f  emergency.

The Moroccan C o n s titu t io n  a ls o  co n ta in s  p ro v is io n s  f o r  s p e c ia l 

measures to  be taken in  "p u b lic  emergency" s itu a t io n s ,  in  A r t ic le  

3 5 2 12

In regard  to  the  s ta te  o f  emergency, i t  seems th a t  th is  a r t ic le  does 

n o t s p e c ify  any tem porary le g is la t io n ,  neve rthe less , i t  o n ly  a llo w s  

changes necessary f o r  defence o f  the  t e r r i t o r y  o f  the  s ta te . The 

d e c la ra tio n  o f  a s ta te  o f  s ie g e nson the  o th e r hand i s  p o te n t ia l ly  

more o f  a th re a t to  human r ig h ts  as i t  p ro v id e s  th a t some crim es  

and o ffences w i l l  be tra n s fe rre d  to  the  ju r is d ic t io n  o f  m i l i t a r y  

t r ib u n a ls .

112, A rtic le  35 s k ie s  ; "Khsn the in te g rity  of the national te rr ito ry  is  threatened, or 
when events occur which might jeopardise the functioning of the constitutional ins titu tio n s  
the King may, a fter consulting the President o f the Chamber of Representatives and 
addressing a message to the nation, declare a state of emergency by M i r ,  In consequence 
thereof, he shall be empowered, notwithstanding any provision to the confery, to take such 
measures as may be necessary for the defence of the te r r ito r ia l in te g rity  of the state, the 
return to normal functioning of the constitutional ins titu tions  and the conduct o f a ffa irs  
of state, *
CCPR/C/ 10/Add, 2 of 13th February 1381 page 13
113, Dahir o f 1st September 1333, ibid,
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SECTION D

IN THE LIGHT OF PRACTI CES  IN ARAB C O U N T R I E S

-113-



As we saw in  the  b r ie f  exam ination o f  n a tio n a l le g is la t io n  concerned 

w ith  the  procedures o f  a r re s t  and d e te n tio n , the  law s o f  most A rab  

c o u n trie s , whether a t  c o n s t itu t io n a l o r  o th e r le v e ls , p ro te c t  the  

in d iv id u a l from  a r b i t r a r y  a r re s t  and d e te n tio n . Throughout the  Arab  

w orld , w ith  a few  s t r ik in g  excep tions, i t  can be s a id  th a t le g a l 

p ro v is io n  f o r  the  p ro te c t io n  o f  the  in d iv id u a l in  th is  re s p e c t i s  more 

o r  le s s  e qu iva le n t to  the  p ro v is io n s  la id  down in  A r t ic le  9 o f  the  

ICCPR.

However, the  s itu a t io n  w ith  rega rd  to  the  p ra c t ic e  o f  a r b i t r a y  a r re s t  

and d e te n tio n  in  th e  Arab w orld  bears l i t t l e  re la t io n  to  the  le g a l 

sa feguards to  be found in  c o n s t itu t io n s  and le g a l codes. In  a number o f  

Arab co u n trie s , norm al c o n s t itu t io n a l and o th e r le g a l sa feguards o f  the  

in d iv id u a l 's  r ig h t  to  l ib e r t y  and s e c u r ity  have been suspended. T h is  may 

be by the  im p o s it io n  o f  s ta te  o f  emergency le g is la t io n  as f o r  example, 

in  S y ria , Jordan and Egypt, which v a s t ly  extends the  pow er o f  the  

execu tive  w ith  re g a rd  to  a d m in is tra t iv e  d e te n tio n , in v o lv in g  the  a r re s t  

and d e te n tio n  o f  la rg e  numbers o f  people, on dubious le g a l p re te x ts ,  f o r  

example, th a t the  in d iv id u a ls  concerned pose a th re a t to  n a tio n a l 

s e c u r ity .

In  a d d it io n , the  m a jo r ity  o f  Arab s ta te s  r e s t r i c t  o r  p r o h ib i t  p o l i t i c a l  

o p p o s itio n  to  a g re a te r  o r  le s s e r degree, by r e s t r ic t in g  the  a c t i v i t ie s  

o f  opponents by a r re s t ,  d e ten tion  and sometimes t r i a l  f o r  p o l i t i c a l  

reasons, and by p r o h ib i t in g  membership o f  c e r ta in  p a r t ie s ,  u s u a lly  

le f t - w in g  o r  Is la m ic  o rg a n is a tio n s . R ela ted to  r e s t r ic t io n  o f  p o l i t i c a l
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a c t i v i t y  i s  the  banning, in  some Arab co u n trie s , o f  tra d e  unions, which 

re p re se n ts  a r e s t r ic t io n  on the r ig h t  o f  la rg e  p a r ts  o f  the  p o p u la tio n  

to  defend th e ir  economic, p o l i t i c a l  and s o c ia l in te re s ts ,  as w e ll as 

breaches o f  the  r ig h t s  o f  freedom o f  a s s o c ia tio n  and assem bly. A no ther 

s t r ik in g  v io la t io n  o f  th e  r ig h t  to  freedom o f  a s s o c ia tio n  in  some Arab  

c o u n tr ie s  which has ve ry  se rio u s  im p lic a t io n s  f o r  ju s t ic e  i s  rep resen ted  

by the  a b o lit io n  o f  la w y e rs ' a s s o c ia tio n s  in  S y ria , L ibya  and Egypt.

Forms o f  r e s t r ic t io n  o f  p o l i t i c a l  o p in io n  and express ion  may be more 

c le a r ly  in  breach o f  A r t ic le  19 o f  the  ICCPR, but in  my o p in io n , law s  

which seek to  r e s t r i c t  o r  ou tlaw  p o l i t i c a l  o p p o s itio n  may a ls o  be 

regarded as a r b i t r a r y  in  the  sense th a t  they  a re  o fte n  u n ju s t (accord ing  

to  in te r n a t io n a lly  accepted le g a l norm s) and t h e i r  p ra c t ic e  is  

in co m p a tib le  w ith  re sp e c t f o r  o th e r human r ig h ts ,  p a r t ic u la r ly  the  b as ic  

r ig h t  o f  l ib e r t y  and s e c u r ity  o f  person, which, i r o n ic a l ly ,  i s  

safeguarded in  a lm ost a l l  Arab c o n s t itu t io n s , A r re s t and d e te n tio n  o f  

in d iv id u a ls  on the  b a s is  o f  t h e ir  p o l i t i c a l  o p in io n  i s  a v io la t io n  n o t 

o n ly  o f  t h e i r  p o l i t i c a l  r ig h ts ,  but a ls o  o f  t h e i r  fundam ental human r ig h t  

to  l ib e r t y  and s e c u r ity  o f  person.

R e s tr ic t io n  on p o l i t i c a l  o p p o s itio n  in  Arab s ta te s  ranges from  a ban on 

a l l  p o l i t i c a l  p a r t ie s ,  as f o r  example, in  Saudi A rab ia , to  banning o f  

s p e c if ie d  p a r t ie s ,  such as the  Communist P a r ty  and o th e r  le f t - w in g  

p a r t ie s  in  most s ta te s , o r  le s s  s p e c if ic  bans, as f o r  example, in  Egypt, 

a ban on o rg a n is a tio n s  which "seek...to  ove rth row  the  b a s ic  n a tio n a l,  

s o c ia l and economic o rde rs , o r  to  d e s tro y  any o f  the  fundam enta l o rd e rs  

o f  s o c ie ty , o r  i f . . . t h e  use o f  fo rc e  o r  te r ro r is m  o r  any o th e r i l l e g a l
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means i s  e v id e n t,,” 11*

In  some s ta te s  o p p o s itio n  to  o r  c r i t ic is m  o f  the governm ent i s  an 

offence, f o r  example in  S y ria , Decrees Nos 6 & 7 o f  January 1965 ( s t i l l  

in  fo rc e )  p re s c r ib e  :

- a m andatory death p e n a lty  f o r  c e r ta in  s p e c if ie d  fo rm s o f  c o llu s io n  in  
ve rba l o r  p h y s ic a l a c ts  h o s t i le  to  the  aim s o f  the  Ba’t h i s t  
re v o lu t io n . . . in c ite m e n t,,to  dem onstra tions ;

-  non-m andatory death sentence f o r  ”a c tio n s  he ld  to  be in co m p a tib le  
w ith  the  im p lem enta tion  o f  the  s o c ia l is t  o rd e r in  the  s ta te  whether they  
a re  w r it te n ,  spoken o r  enacted, o r  come about through any means o f  
expression  o r  p u b lic a t io n ”

In  S y ria , acco rd in g  to  Decree 1To. 49 o f  J u ly  1980 (which i s

re t ro a c t iv e ) ,  membership o f  the  Muslim B ro therhood is  a c a p ita l c r im e ,1,5

S ta te s  o f  emergency have been in  fo rc e  f o r  a number o f  y e a rs  in  some 

Arab s ta te s  : in  S y ria  m a r t ia l law  has n o t been l i f t e d  s in c e  i t s  

im p o s it io n  in  1962, and in  Jordan m a r t ia l law  has been in  fo rc e  s in ce  

1967, w h ile  in  Egypt the re  has been an in te r m it te n t  s ta te  o f  emergency 

f o r  a t  le a s t  the  la s t  ten years . In  each o f  these c o u n tr ie s  the  s ta te  o f  

emergency has s e r io u s ly  undermined p ro te c t io n  f o r  the  in d iv id u a l ’s  r ig h t  

to  l ib e r t y  and s e c u r ity  by c o n c e n tra tin g  ex te n s ive  powers o f  

a d m in is tra t iv e  d e te n tio n  in  the  hands o f  the  Executive , f o r  example, the  

M a rt ia l Law Governor in  S y ria , and the  Prim e M in is te r  and P re s id e n t in  

Jordan and Egypt re s p e c tiv e ly . T h is  has had the  re s u lt  o f  ex te n d ing  wide  

powers o f  a r re s t  and d e te n tio n  to  members o f  the  s e c u r ity  fo rc e s , and 

e ffe c t iv e ly  ta k in g  means f o r  the  p ro te c t io n  o f  in d iv id u a ls ’ r ig h t s  ou t o f  

the  hands o f  the  ju d ic ia ry ,  as, f o r  example, in  Egypt where the  P re s id e n t 

has taken over the  r o le  o f  h ea rin g  appeals a g a in s t continued  d e te n tio n

114, A rtic le  98A o f the Egyptian Penal Code Egypt ; violations of human rights An Amnesty 
International Report, p31
115, States o f emergency ; their impact on human rights A study prepared by the International 
Commission o f Jurists, 1983, p285
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by the  s e c u r ity  fo rc e s  from  the  ju d ic ia l  power, as we saw in  my 

exam ination o f  p rocedures f o r  appeal a g a in s t de te n tio n  in  Egypt.

P re ven tive  d e te n tio n  under emergency le g is la t io n  i s  u s u a lly  based on a 

re a l o r  perce ived  th re a t to  n a tio n a l s e c u r ity .  Thus the  M a r t ia l Law 

Decree in  S y ria  p e rm its  the  M a r t ia l Law Governor to  o rd e r the  

"p re ve n tive  a r re s t  ' o f  anyone suspected o f  endangering p u b lic  s e c u r ity  

and o rd e r” . 11*

I  w i l l  examine the  p ra c tic e s  o f  some Arab s ta te s  in  the  l ig h t  o f  the  

dem onstra tion  o f  the  in te rn a t io n a l in s tru m e n ts  and n a tio n a l le g is la t io n  

sa fegua rd ing  the  r ig h t  o f  the  in d iv id u a l to  be fre e  from  a r b i t r a r y  

a r re s t  and de te n tio n , us ing the  in fo rm a tio n  a v a ila b le . I  w i l l  ana lyse  the  

p ra c tic e s  a cco rd in g  to  the  approach I  used a t  the  in te rn a t io n a l and 

n a tio n a l le v e l,  beg inn ing  w ith  procedures o f  a r re s t ,  then p a s s in g  to  the  

le g a l r ig h ts  o f  deta inees, in c lu d in g  the  r ig h t  to  a t r i a l  w ith in  a 

reasonable  tim e, the  r ig h t  to  cha llenge  t h e i r  d e te n tio n  through the  

ju d ic ia l  system , and t h e i r  r ig h t  to  seek compensation f o r  a r b i t r a r y  

a r re s t  o r  de te n tio n .

1)6, A rtic le  4 (a) o f Legislative Decree Dumber 5! o f 22nd of December 1962 Report from Amnesty 
International to the government of the Syrian Arab Republic, 1983, pSO



1. Procedures o f a rre s t :

A ccord ing  to  Amnesty In te rn a tio n a l,  in  some Arab c o u n tr ie s , the  

procedures o f  a r re s t  conta ined  in  the  o rd in a ry  le g is la t io n ,  f o r  example, 

the  n e ce ss ity  f o r  a w a rra n t issued by a competent ju d ic ia l  o r  

a d m in is tra t iv e  a u th o r ity ,  the  requ irem ent to  in fo rm  the  a rre s te d  person  

o f  the  reason f o r  h is  a r re s t ,  and the  r ig h t  o f  the  a rre s te d  person to  

communicate, f o r  example, w ith  a law yer, may n o t a lw ays be f u l l y  

observed in  the  p ra c t ic e  o f  a r re s t.

The a r re s t  p rocess in  cases in  Egypt in  1979 and 1981, re p o rte d  by 

Amnesty In te rn a tio n a l,  f a l l s  s h o r t  o f  these procedures, f o r  example, by 

the  la c k  o f  w a rra n ts  f o r  a r re s t  and the fa i lu r e  o f  the  a r re s t in g  

a u th o r ity  to  t e l l  the  reason f o r  the  a r re s t .  In  ano the r case in  1981, 

acco rd in g  to  Amnesty In te rn a tio n a l,  the  a rre s te d  man was n o t g ive n  the  

o p p o rtu n ity  to  co n ta c t h is  law ye r o r  h is  w ife  to  t e l l  h e r  what had 

happened.” 7

A ccord ing  to  Amnesty In te rn a tio n a l,  a lle g a t io n s  have been re ce ive d  o f  

a r b i t r a r y  a r re s t,  c a rr ie d  ou t w ith o u t w a rran ts , o f  suspected opponents to  

the  I r a q i governm ent.” 6

A ccord ing  to  Amnesty In te rn a tio n a l th e re  i s  o fte n  breach o f  emergency 

law  procedures in  S y ria  in  re sp e c t o f  w a rra n ts  f o r  p re v e n tiv e  a r re s t .  

A rre s t w ith o u t a u th o r is a tio n  o r  le g a l w a rra n ts  i s  a lle g e d ly  c a r r ie d  out 

by the  s e c u r ity  fo rc e s . In  most cases o f  a r re s t  o f  p o l i t i c a l  p r is o n e rs

117, Egypt ; violations o f human rights An Amnesty International Report, 1982, pplO -Il
118, Amnesty International Report and Recommendations o f an Amnesty international mission to the 
government o f the republic o f Iraq 22-28 January 1983
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v/hich have come to  the a tte n tio n  o f  Amnesty In te rn a tio n a l no w a rra n t o r  

o th e r a u th o r is in g  document was produced a t  the  tim e o f  a r r e s t . 113

2. P r e - t r ia l  d e te n tio n  :

A ccord ing  to  Amnesty In te rn a t io n a l, le g a l p ro v is io n s  which re g u la te  the  

p e rio d  f o r  which a person may be deta ined  w ith o u t charge o r  t r i a l  may 

n o t be observed s t r i c t l y  in  p ra c t ic e  in  Arab co u n trie s , p a r t ic u la r ly  in  

cases o f  d e te n tio n  f o r  p o l i t i c a l  reasons.

A ccord ing  to  Amnesty In te rn a tio n a l,  in  S y ria , some in d iv id u a ls  have 

been in  p re v e n tiv e  d e te n tio n  f o r  more than tw e lve  years , and many more

have been in  d e te n tio n  w ith o u t t r i a l  f o r  between e ighteen months and

e ig h t y e a rs .120

A ccord ing  to  in fo rm a tio n  rece ived  by Amnesty In te rn a tio n a l from  fo rm e r  

deta inees in  S y ria , the  s e c u r ity  fo rc e s  have b lank  P re ve n tive  D e ten tion  

Orders s igned  by the  Deputy M a rt ia l Law G overnor to  which the  names o f  

deta inees may be added a t  a r re s t..121

A ccord ing  to  Amnesty In te rn a tio n a l,  the  o rg a n is a tio n  b e lie ve s  th a t  

theme has been lo n g  term  d e te n tio n  w ith o u t t r i a l  o f  peop le  a rre s te d  on 

p o l i t i c a l  g rounds in  1982 and 1983 in  M orocco.122

A ccord ing  to  Amnesty In te rn a tio n a l,  p o l i t i c a l  p r is o n e rs  in  Bahra in  have 

been deta ined  f o r  lo n g  p e r io d s  w ith o u t charge o r  t r i a l .  A t le a s t  s ix  

have been he ld  w ith o u t charge o r  t r i a l  f o r  between th re e  and e ig h t y e a rs

under the  Decree Law on S ta te  S e c u rity  Measures o f  1974.

US, Amnesty International Amnesty International Report 1384, p338
128, Report Iron Amnesty International to the government of the Syrian Arab Republic, 1883, p!8
121, ibid, p20
122, Amnesty International Amnesty International Report 1385, pp363-4
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The M in is te r  o f  the  In te r io r  denies th a t  they a re  p o l i t i c a l  p r is o n e rs ,  

sa y in g  th a t  ” ...each one i s  deta ined in  custody s t r i c t l y  in  accordance  

w ith  the  law s o f  the  s ta te ” , bu t as Amnesty In te rn a tio n a l p o in ts  out, s ix  

o f  the  p r is o n e rs  have n o t been charged o r  t r ie d . 123

In May 1983, when Amnesty In te rn a tio n a l ra is e d  the  issue  o f  p ro longed  

p r e - t r ia l  d e te n tio n  w ith  the  E gyp tian  governm ent fo l lo w in g  re p o r ts  th a t  

some in d iv id u a ls  had been he ld  w ith o u t charge o r  t r i a l  f o r  p e r io d s  in  

excess o f  one y e a r in  connection  w ith  the  J ihad  case, the  M in is te r  o f  

the  In te r io r  re p lie d  th a t  o n ly  40 peop le  remained in  d e te n tio n . In  

October 1983, the  E gyp tian  M in is t r y  o f  J u s tic e  s ta te d  th a t  th e  number o f  

deta inees stood  a t  tw e n ty -se ve n ,124

In Ira q , a cco rd in g  to  Amnesty In te rn a tio n a l,  p o l i t i c a l  suspec ts  a re  

deta ined  in  the  custody o f  the  s ta te  s e c u r ity  fo rc e s  w ith o u t charge o r  

t r i a l .  In  d iscu ss io n s  w ith  I r a q i o f f ic ia l s  in  1983, Amnesty In te rn a t io n a l 

s ta te d  th e ir  concern th a t  i t  had been a lleged  th a t  a r re s t  and d e te n tio n  

procedures conta ined  in  the  Code o f  C rim in a l Procedure were d is rega rded  

f o r  p o l i t i c a l  suspects. In  response, the  I r a q i government denied th a t  

p o l i t i c a l  suspects were h e ld  and s ta te d  th a t  no one could  be h e ld  except 

on a w a rran t issued by a co u rt. N everthe less Amnesty In te rn a t io n a l 

be lieves  th a t  in  many cases a r re s ts  a re  c a rr ie d  out a r b i t r a r i l y  and 

w ith o u t w a rran ts , but comments th a t  the  f u l l  e x te n t o f  the  p ra c t ic e  i s  

unknown because o f  the  fa i lu r e  o f  the  I r a q i a u th o r it ie s  to  acknowledge, 

exp la in  o r  re co rd  a r r e s ts .125

123, ib id, p30S
124, Amnesty International Amnesty International Report 1S84, p330
125, Amnesty International Amnesty International Report 1884, pp335-338
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A ccord ing  to  Amnesty In te rn a tio n a l,  under p ro v is io n s  o f  m a r t ia l law  in  

Jordan, the re  has been p ro longed  d e ten tion  w ith o u t t r i a l  o f  p o l i t i c a l  

p ris o n e rs . Under the  p ro v is io n s  o f  m a r t ia l law  p o l i t i c a l  p r is o n e rs  may 

be he ld  f o r  lo n g  p e r io d s  w ith o u t t r i a l  and Amnesty In te rn a t io n a l has  

in fo rm a tio n  th a t some in d iv id u a ls  have been h e ld  f o r  more than fo u r  

years . Even so, the  Jordan ian Prime M in is te r  has re p o r te d ly  in s tru c te d  

"...th e  competent body n o t to  d e ta in  anyone lo n g e r than i s  a b s o lu te ly  

necessary" and on a no the r occasion, he denied th a t any p o l i t i c a l  

p r is o n e rs  were he ld  in  Jordan, sa y in g  :

~*The issue Is  related to national security,,,Any detainee is  detained for security reasons,, , Me 
is  not detained just because be has a certain ideology, He is  detained because he transforms this 
ideology into ac tion \ ,2e

In  Lebanon, a cco rd in g  to  Amnesty In te rn a tio n a l,  de te n tio n  w ith o u t t r i a l  

o r  charge i s  c a rr ie d  out by the  Lebanese government as w e ll as m i l i t ia s ,  

in c lu d in g  Amal, Druse and P h a la n g is t groups. Some "de ta inees" cou ld  be 

described  as hostages w h ile  o th e rs  a re  a lle g e d ly  de ta ined  f o r  

d is c ip l in a r y  re a son s .127

A ccord ing  to  Amnesty In te rn a tio n a l,  in  L ibya  hundreds o f  peop le  have 

been a rre s te d  a r b i t r a r i l y  s in ce  1980, f o r  t h e i r  p o l i t i c a l  o r  r e l ig io u s  

b e lie f ,  e th n ic  o r ig in ,  o r  re la t io n s h ip  w ith  opponents o f  the  governm ent. 

In  most cases, i t  i s  im p o ss ib le  to  e s ta b lis h  the  b a s is  o f  t h e i r  

de te n tio n , as they a re  u s u a lly  he ld  w ith o u t charge o r  t r i a l  o r  e ls e  the  

charges a re  so vague, i t  i s  n o t c le a r  whether they a re  charged w ith  a 

s p e c if ic  o ffe n c e .123

126, Amnesty International Amnesty International Report 1386, p'320
127, ib id  pp323-S
128, Amnesty International Amnesty International Report 1884, p3Sl
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In  Saudi A rab ia , acco rd in g  to  Amnesty In te rn a tio n a l,  d e te n tio n  and t r i a l  

procedures, hav ing  no habeas corpus p ro v is io n , lead to  lo n g  de lays  in  

charge and t r i a l  procedures. P o l i t ic a l  deta inees a re  o fte n  he ld  

incommunicado o r  in  s o l i t a r y  confinem ent f o r  p e r io d s  ra n g in g  from  a few  

months to  ove r a year, w h ile  the  p o lic e  o r  p ro s e c u to r c a r r ie s  out 

in v e s tig a t io n s  and p repa res  f o r  t r i a l . 123

A ccord ing  to  Amnesty In te rn a tio n a l,  incommunicado d e te n tio n  i s  a wide 

spread p ra c t ic e  th roughou t the  Arab w orld , f o r  example, in  Morocco, under 

the  procedure  known as garde  a vue, a de ta inee  suspected o f  endangering  

in te rn a l o r  e x te rn a l s e c u r ity  may be he ld  incommunicado f o r  up to  e ig h t  

days, w ith  a p o s s ib le  fo u r  day extens ion , as a re s u lt  o f  amendments to  

the  Code o f  Penal Procedure o f  1959. In  p ra c tic e , i t  seems th a t  i t  may 

be in d e f in i te ly  p ro longed  as the  c o u r ts  have o fte n  re je c te d  appeals  

a g a in s t p ro longed  d e te n tio n . As a re s u lt ,  th e re  i s  a la c k  o f  sa feguard  in  

rega rd  to  access to  a la w y e r.130

Amnesty In te rn a tio n a l has in fo rm a tio n  th a t  tw e lve  s tu d e n ts  have been 

h e ld  incommunicado s in c e  January-February 1983 .131

In  1982, acco rd ing  to  Amnesty In te rn a tio n a l,  more than two hundred  

peop le  were he ld  in  incommunicado d e te n tio n  f o r  a lo n g  p e r io d  w ith o u t 

charge o r  t r i a l  from  a la rg e  v a r ie ty  o f  p o l i t i c a l  groups and s e c tio n s  o f  

the  p o p u la tion .

128, famesty International famesty International Report 1385, pS34
130, fames ty International Report of an Amnesty International Mission to the Kingdom of Morocco,
10-13 February 1381, 1382 pp8-3
131, Amnesty International Amnesty International Report 1385, p332
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A s im i la r  procedure o f  garde  a vue d e te n tio n  i s  p ra c tis e d  in  A lg e r ia ,  

where Amnesty In te rn a tio n a l re p o r ts  th a t  p o l i t i c a l  p r is o n e rs  he ld  s in ce  

1983 y/ere he ld  in  garde  A vue d e te n tio n  f o r  lo n g e r than the  law  

a llo w s .132

Amnesty In te rn a tio n a l a ls o  re p o r ts  the p ra c t ic e  o f  lo n g -te rm  

incommunicado d e te n tio n  under m a r t ia l lavr in  S y ria . A ccord ing  to  Amnesty 

In te rn a tio n a l,  who m ention a number o f  cases,133 the re  seems to  he no 

l im i t  to  the  p e r io d  f o r  which the  s e c u r ity  fo rc e s  may h o ld  someone 

incommunicado under the  s ta te  o f  emergency le g is la t io n .  The p e r io d  may 

he from  a few  days to  se ve ra l years.

In  L ibya , Law No, 81 o f  1975 p e rm its  de ta inees to  be he ld  in  s o l i t a r y  

confinem ent f o r  u n lim ite d  t im e .134

3. ju d ic ia l  c o n tro l o f  d e te n tio n  :

E f fe c t iv e  ju d ic ia l  c o n tro l i s  e s s e n tia l to  safeguard the  r ig h t s  o f  those  

a rre s te d  o r  deta ined. However, when the  independence and competence o f  

the  ju d ic ia r y  i s  r e s t r ic te d ,  by measures under s ta te  o f  emergency and by 

measures taken by the  E xecu tive  to  p ro te c t  s e c u r ity , f o r  example, 

a d m in is tra t iv e  de te n tio n , as w e ll as by the  es ta b lish m e n t o f  "c o u r ts n 

which a re  o u ts id e  the  o rd in a ry  ju d ic ia l  fram ework, t h is  e f fe c t iv e  

safeguard o f  the  in d iv id u a l ’s  r ig h t s  i s  co n s id e ra b ly  weakened. Examples 

o f  a la c k  o r  r e s t r ic t io n  o f  e f fe c t iv e  ju d ic ia l  c o n tro l may be found  

throughout the  Arab co u n trie s .

132, Amnesty International Amnesty International Report 1385, pp303-304
133, Report fros Amnesty International to the government o f the Syrian Arab Republic, 1383 pp22-23
134, Human Rights Journal Vol 4 No, 1
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The s ta te  o f  emergency has lead to  the  es ta b lish m e n t o f  S ta te  S e c u r ity  

C ourts and M i l i t a r y  C ourts in  S y r ia , vrhich deal w ith  cases re la te d  to  

n a tio n a l s e c u r ity  and p u b lic  o rder. Amnesty In te rn a tio n a l comments th a t  

the re  i s  no le g a l r ig h t  to  cha llenge  the  la w fu ln e ss  o f  a r re s t  in  c o u rt  

n o r make any ju d ic ia l  appeal a g a in s t w rong fu l d e te n tio n , because 

acco rd ing  to  A r t ic le  4 (a) o f  the  S ta te  o f  Emergency Law, the  Deputy

M a r t ia l Law Governor decides whether to  h o ld  any a rre s te d  person in  

p re v e n tiv e  d e te n tio n , whether to  r e fe r  the  case to  a m i l i t a r y  o r  s ta te  

s e c u r ity  co u rt, o r  w hether to  o rd e r re lease , and appeals may o n ly  be 

made to  the  lo c a l s e c u r ity  fo rc e  commander, the  Deputy M a r t ia l Law 

Governor o r  the  P re s id e n t.735

O ther c o u rts  e s ta b lish e d  o u ts id e  the  o rd in a ry  le g a l fram ew ork in c lu d e  

the  " re v o lu t io n a ry "  c o u rts  s e t up in  Ira q  and L ibya , In  Ira q , a cco rd in g  

to  Amnesty In te rn a tio n a l,  the  F e v o lu tio n a ry  Court in  Baghdad i s  a 

permanent sp e c ia l c o u rt which t r ie s  c rim es a g a in s t in te rn a l and e x te rn a l 

s e c u r ity , and the  S pec ia l M i l i t a r y  Court in  K irk u k  i s  a perm anent 

m il i t a r y  c o u rt which t r ie s  Kurds charged w ith  p o l i t i c a l  o ffences . 

F e v o lu tio n a ry  c o u rts  a re  a ls o  e s ta b lish e d  on a tem porary b a s is  to  deal 

w ith  p a r t ic u la r  cases. Amnesty In te rn a tio n a l b e lieve s  th a t  the  

re v o lu t io n a ry  c o u rts  opera te  o u ts id e  n a tio n a l and in te rn a t io n a l law , 

s in ce  they a re  n o t independent o f  the  m i l i t a r y  and the  Ba’a th  p a r ty ,  and 

t h e ir  members have l i t t l e  o r  no ju d ic ia l  experience, o fte n  m aking  

judgements on p o l i t i c a l  grounds. A no the r fa c to r  which appears to  be 

la c k in g  i s  an adequate r ig h t  o f  defence, s in ce  Amnesty In te rn a t io n a l has

135, ib id  pp20-21
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received 2-eports  o f  accused persons n o t hav ing  access to  la w ye rs  u n t i l  

the  day o f  t r i a l , w ith  the  re s u lt  th a t law ye rs  are  n o t ab le  to  p ro v id e  

adequate le g a l counse l, There is  no r ig h t  o f  appeal to  a h ig h e r  ju d ic ia l  

body, even in  c a p ita l cases. Appeals f o r  clemency may o n ly  be made to  

the  O ffic e  o f  the  P re s id e n t.*36

In L ibya , the  o rd in a ry  le g a l system  has been la rg e ly  rep laced  by 

‘P eop le ’s  C ourts” . M ost p roceed ings a re  he ld  in  camera and in  the  absence 

o f  the  defendants. The independence o f  law ye rs  and t h e i r  freedom to  

defend p o l i t i c a l  de ta inees e f fe c t iv e ly  has been undermined by Law Mo, 4 

o f  1981 which abo lished  the  p r iv a te  p ra c t ic e  o f  law. “R e vo lu tio n a ry  

c o u r ts ”  a re  s a id  to  s i t  ad hoc, w ith o u t o r  e lse  w ith  se v e re ly  r e s t r ic te d  

defence f a c i l i t i e s . 137

Amnesty In te rn a tio n a l has expressed i t s  concern about the  p roceed ings  o f  

“B as ic  People ’s  Congresses". I t  seems th a t  summary execu tions a re  c a rr ie d  

out in  the  People ’s  Congresses a f t e r  the  re a d in g  out o f  c o n fe s s io n s .138 I t  

seems a ls o  th a t defendants a re  n o t rep resen ted  by defence la w ye rs  and 

the re  i s  no p o s s ib i l i t y  o f  appeal, indeed p r is o n e rs  a re  sometimes 

r e t r ie d  a f t e r  a c q u it ta l,  and sentences made more severe, in  some cases 

being changed to  death p e n a lt ie s .133

138, Report and recommendations of an Amnesty International Mission to the government o f the 
Republic o f Iraq 22-28 January 1383,,,, pp!2-!8
137, Human Rights Lav Journal Vol 4 No, 1 pp79-82
138, Eight people suspected o f being anti-government were pub lic ly  hanged in June 1384, They were 
found g u ilty  o f being members of the Muslim Brotherhood and “agents of America*, Several were 
shown making confessions and then being hanged on Libyan television, Two prisoners were alleged to 
have been hanged within an hour o f their arrest,
Amnesty International Amnesty International Report 1988, pp327-330 

133, ibid,
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4. compensation :

As we saw, when I  examined the  n a tio n a l le g is la t io n ,  some c o u n tr ie s  

p ro v id e  the  in d iv id u a l w ith  the  r ig h t  to  c la im  compensation f o r  a lle ge d  

w rongfu l a r re s t  o r  d e te n tio n . N everthe less, i t  seems th a t  t h is  r ig h t  i s  

n o t w id e ly  p ra c tis e d , but an example may be drawn from  Egypt, where 

compensation was p a id  in  1983 in  re sp e c t o f  w rong fu l im prisonm ent, and 

to r tu r e .1*0 I t  could  be s a id  th a t  such judgements r e f le c t  p o l i t i c a l  change 

in  Egypt as much as p ro g re ss  in  im p ro v in g  sa feguards f o r  the  r ig h t s  o f  

in d iv id u a ls .

140, Amnesty International Amnesty Internslionel Report 1384, pp331-832
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P A R T  TWO

LEGAL ANALYSIS OF TORTURE AND CRUEL, INHUMAN OR 
DEGRADING TREATME NT OR PU NISHMENT ;
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SECTION A

IN THE LIGHT OF THE INTER NAT ION AL IN STR UMENTS

<1> basic documents 

(2) declaration and convention against torture
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The p ro g re ss  o f  c iv i l is a t io n  brought w ith  i t  in  the  la s t  tw en ty  

ye a rs  v io le nce  in  a l l  i t s  f r ig h te n in g  fo rm s, and modern techn iques, 

derived  from  m isuse o f  sc ience, increased  the  c ru e lty  and h o r ro r  o f  

the  methods o f  to r tu re  used. As L. P e t t i t i ,  P re s id en t o f  the  P a r is  

B ar A sso c ia tio n , described  the  tra n s fo rm a tio n  from  “c i v i l  s e rv a n t 

. . [ to !  v io le n t  policeman...common s o ld ie r . ,  [ t o !  the  b ru ta l to r tu re r . . .  

the  f re e  c it iz e n .,  [ t o !  the  man who i s  n o t f re e  to  speak.” 1*1 ” I t  i s  

n o t w ith o u t reason th a t  the  In te rn a tio n a l Committee o f  the  Red C ross  

has described  to r tu re  as a cancer which a tta c k s  th e  ve ry  

fo u n d a tio n s  o f  ou r c iv i l is a t io n .  To f ig h t  t h is  cancer, a l l  p o s s ib le  

means shou ld  be used...” 1*2 ” I f  a le g a l mechanism could  enable even 

one n a tio n  to  r e s is t  the  tem p ta tion  o f  to r tu re ,  i t  would deserve o u r  

su pp o rt and to ta l  com m ittm ent.” 1*3 The question  o f  to r tu re  and c ru e l,  

inhuman o r  degrad ing  tre a tm e n t o r  punishm ent becomes eve ry  day a 

more s t r ik in g  m a tte r  w orldw ide, the  p ro o f  be ing  the  adop tion  o f  the  

Convention a g a in s t T o rtu re  and O ther C ruel, Inhuman o r  D egrad ing  

Treatm ent o r  Punishment by the  General Assembly o f  th e  U nited  

N a tio ns  in  December 1984, fo llo w e d  in  1985 by the  appo in tm ent o f  a 

S pec ia l R apporteur to  m o n ito r to r tu re  cases .1**

141, Martin, Eric "Torture, a disgrace in our day" in  Torture ; how to /sake the 
international convention effec tive  International Comission o f Jurists 1380,pp14-lS
142, and 143, ib id
144 The 1385 session o f the Comission on Hunan Rights at 6eneva requested the appointment 
o f a Special Rapporteur to monitor torture cases (IN Chronicle 1X11,3 March 1385, p i3
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These measures show the  c o n tin u in g  com m ittm ent o f  the  in te rn a t io n a l  

community rep resen ted  by the  Commission on Human B ig h ts  to  the  

p ro h ib it io n  and e lim in a t io n  o f  to r tu re , The d ec is ion  th a t  the  S pec ia l 

B apporteu r should  seek and re ce ive  "c re d ib le  and r e l ia b le  

in fo rm a tio n "  from  governments, s p e c ia lis e d  agencies, 

in te rgo ve rn m en ta l o rg a n is a tio n s  and nongovernm ental o rg a n is a t io n s , ’ 45 

w i l l  reduce the  o p p o rtu n ity  f o r  s ta te s  to  suppress in fo rm a tio n  about 

v io la t io n s  in  t h e i r  own t e r r i t o r y ,  w h ile  c o n c e n tra tin g  on v io la t io n s  

in  o th e r  s ta te s , as w e ll as co n s id e ra b ly  w idening the  range o f  

sources o f  in fo rm a tio n  on v io la t io n  o f  t h is  r ig h t ,  wherever and 

whenever i t  occurs.

The p ro h ib it io n  o f  to r tu re  and c ru e l, inhuman o r  deg rad ing

tre a tm e n t o r  punishm ent i s  a bas ic  human r ig h t ,  s ta te d  in  s e ve ra l

in te rn a t io n a l documents, s ta r t in g  w ith  the  UDHB, A r t ic le  5,
"No one shall be subjected to torture or cruel, inhuman or degrading treatment or 
punishment, *

There i s  a wide acceptance by w r i te rs  th a t  the  UDHB i s  now a p a r t  

o f  custom ary in te rn a t io n a l law. " . . i t  i s  c le a r  th a t, f o r  an e v e r-  

in c re a s in g  segment o f  the  in te rn a t io n a l community the  a b o li t io n  o f

to r tu re  i s  m  lo ng e r  m r e l y . a m om l a b lig a tio n , emma t in g , .i n
p a r t ic u la r .—frQm t h e Univer sa l  . Decl a r a t ion. o f  Human B ig h ts , bu t

r a th e r a le g a l o b lig a t io n  o f _ in te rn a t io n a l la w ". ’46 The Common

A r t ic le  o f  the  fo u r  Geneva C onventions ’47 i s  a no the r in te rn a t io n a l  

in s tru m e n t which c o n tr ib u te s  to  the  p ro te c t io n  o f  in d iv id u a ls  from  

to r tu re  and c ru e lty  in  tim e  o f  war.

145, Resolution m/33, W  Chronicle XXII, 3 harch 1385,
146, Bfhe case for an e ffec tive  and re a lis tic  procedure* by Jean-Jacques Gautier in  Torture: 
how to make the international convention effective, ICJ 1380, page 31
147, Friedman, The lav o f Var : a Documentary History f/ol 1, p571
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The ICCPR p r o h ib i t s  to r tu re  in  A r t ic le  7  which s ta te s  : "No one shall
be subjected to torture, or to cruel, Inhuman or degrading treatment or punishment,

In  particu lar, no one shall be subjected vithout his free consent to medical or 
s c ie n tific  experimentation",

Wore s p e c if ic  a c tio n  a g a in s t to r tu re  came in  1975 w ith  the

adop tion  o f  a D e c la ra tio n  a g a in s t to r tu re  by th e  UN. The D e c la ra tio n

on the  P ro te c tio n  o f  A l l  Persons From B e ing  Subjected to  T o rtu re  and

O ther Cruel, Inhuman o r  D egrading Treatm ent o r  Punishment adopted

by the  General Assem bly o f  the  U nited N a tio n s  in  R eso lu tion  3452

(XXX) in  December 1975.

A r t ic le  2  s ta te s  :

BAny act o f torture or other cruel, inhuman or degrading treatment or punishment is  an 
offence to human dignity and shall be condemned as a violation o f the human rights and 
fundamental freedoms proclaimed in  the Universal Declaration o f Human Rights, *

and A r t ic le  3 s ta te s  :

8Ho state may permit or tolerate torture or other cruel, inhuman or degrading treatment or 
punishment, Exceptional circumstances, such as a state o f var or a threat o f var, in ternal 
p o lit ic a l in s ta b ility  or any other public emergency may not be invoked as a ju s tif ic a tio n o f  
torture or other cruel, inhuman or degrading treatment or punishment, B

A nother in te rn a t io n a l s te p  in  the  s tru g g le  a g a in s t to r tu re  and

c ru e lty  o f  a l l  k in d s  and those who p ra c t is e  i t  i s  rep resen ted  by

R eso lu tion  32/64 o f  December 1977 in  which th e  General Assem bly o f

the  UN asked s ta te s  to  su pp o rt the  D e c la ra tio n , and to  p u t  i t  in

a c tio n  through dom estic  le g is la t iv e  m achinery. I t  i s  w o rth w h ile  to

m ention th a t  a number o f  Arab c o u n tr ie s ’48 accepted t h is  d e c la ra t io n

d u r in g  1979 and 1981.

148, The countries mere Egypt, Iraq, Qatar, Democratic Republic o f Yemen
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A l l  the  mentioned in s tru m e n ts  t e s t i f y  to  the  fa c t  th a t  the  

in te rn a t io n a l conscience condemns a l l  s o r ts  o f  inhuman tre a tm e n t. 
The m ost a m b itio u s  a tte m p t so f a r  to  ou tlaw  the  p ra c t ic e  i s  found  

in  the  Convention a g a in s t T o rtu re  and Cruel, Inhuman o r  Degrading  

Treatm ent o r  Punishment, where the  in te rn a t io n a l community, as  

rep resen ted  by the  U nited N a tions, d e fined  to r tu r e 149 and a ttem pted  

to  b ind  S ta te s  P a r tie s  to  take  e f fe c t iv e  measures to  p re v e n t i t . ’50 

The Convention d e fin e s  to r tu re  as a p un ish a b le  o ffence  and p ro v id e s  

g u id e lin e s  to  S ta te s  P a r tie s  f o r  a c tio n  to  p re ve n t i t ,  and pun ish  

those re s p o n s ib le  f o r  i n f l i c t i n g  i t .  I t  a ls o  s e ts  up m ach ine ry f o r  

m o n ito r in g  the  a p p lic a t io n  o f  the  C onven tion .151

The in te rn a t io n a l community in  gene ra l welcomed the  b ir th  o f  a new 

in s tru m e n t to  p ro te c t  t h is  r ig h t ,  c o n ta in in g  an im p lem en ta tion  

system  th a t  i s  more e f fe c t iv e  than those a lre a d y  e x is t in g  in  the  

f ie ld  o f  human r ig h t s  in  gene ra l, and in  p a r t ic u la r  the  p ro te c t io n  

o f  a l l  pe rsons from  being subjected to  to r tu re  and o th e r  c ru e l, 

inhuman o r  degrad ing  tre a tm e n t o r  punishm ent. The u rgen t need to  

s tre ng th en  the  e x is t in g  m ach inery f o r  more e f fe c t iv e  p ro te c t io n  o f  

t h is  r ig h t  was a s t r ik in g  m a tte r  expressed by the  U nited N a tio n s  on

143, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, A rtic le  I
150, A rtic le  2, paragraph 1, ib id
151, The Convention provides for the establishment o f a Committee, along sim ilar lines to 
the Committee vhich monitors the implementation o f the ICCPR, The Committee w il l  consider 
reports submitted by States Parties on measures they have taken to implement the Convention, 
and to make general comments on them (A rtic le  13)
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se ve ra l occasions, such as the  D e c la ra tio n  o f  1975 lS2, the  c a l l  f o r  

u n ila te ra l d e c la ra tio n s  in  1977,s3, le a d in g  to  the  adop tion  by the  

General Assembly in  December 1984 o f  the  Convention a g a in s t  

Tortu re .

I  w i l l  examine the  d is c u s s io n s  which took  p la c e  d u r in g  d r a f t in g  o f  

t h is  in s tru m e n t, as t h is  w i l l  show both the  s p i r i t  o f  compromise in  

which some s ta te s  approached the  ta s k  o f  c re a tin g  an e f fe c t iv e  

in s tru m e n t and the  issu e s  on which agreement proved d i f f i c u l t  to  

reach, due to  la c k  o f  w il l in g n e s s  to  be le g a l ly  bound.

The p r in c ip a l issu e s  which a rose d u r in g  the  seven -yea r d r a f t in g  

p e r io d  f o r  the  Convention a g a in s t T o rtu re  in c lu de d  the  q ues tion  o f  

whether the  m o n ito r in g  system  envisaged as p a r t  o f  the  

im p lem enta tion  o f  the  Convention shou ld  be o p tio n a l o r  m andatory, as  

w e ll as the  scope o f  the  Committee which was e s ta b lis h e d  under 

A r t ic le  17 to  oversee th e  w o rk ing  o f  the  Convention, and the  

question  o f  u n iv e rs a l ju r is d ic t io n  as p ro v id e d  in  A r t ic le s  5  to  9.

On the  question  o f  u n iv e rs a l ju r is d ic t io n  as p ro v id e d  in  A r t ic le s  5  

to  9, the re  was a m a jo r change o f  p o s it io n  by some s ta te s  from  

o p p o s itio n  and re s e rv a tio n s  d u r in g  1983 to  genera l agreement in  

1984, due in  some s ta te s  to  p o l i t i c a l  change, as f o r  example, in  

A rg e n tin a .754

152, General Assembly Resolution 3452 (XXX),
153, Resolution 32/64 o f 8th December 1977,
154, E/CN, 4/1884/72, page 5
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The Scandinavian c o u n tr ie s  supported  u n iv e rs a l ju r is d ic t io n ,  f o r  

example, the  N e th e rla n d s155 welcomed the  es ta b lish m e n t and e xe rc ise  

concern ing  e x tra d it io n  and mutual a ss is ta n ce  between s ta te s  

concerned. The Norwegian governm ent155 emphasised the  im portance  o f  

u n iv e rs a l ju r is d ic t io n  as a m a jo r development in  the  e ffe c t iv e n e s s  

o f  such a Convention. O ther European co u n tr ie s , in c lu d in g  F rance157, 

a ttached  im portance  to  "u n iv e rs a l ju r is d ic t io n a l  competence",

O ther co u n trie s , l i k e  A u s t ra l ia 153, had some re s e rv a tio n s  about the  

p ro v is io n s  re g a rd in g  u n iv e rs a l ju r is d ic t io n ,  bu t d id  n o t see i t  as  a 

m ajo r obs tac le .

A no ther m a jo r is su e  in  the  d isc u s s io n s  between members o f  

governm ents a rose in  re g a rd  to  the  im p lem enta tion  and m o n ito r in g  

procedures. An o r ig in a l in te n t io n  o f  the  d r a f t in g  com m ittee was to  

make th is  new in s tru m e n t a s ig n i f ic a n t  inprovem ent on p re v io u s  

in s tru m e n ts  in  re g a rd  to  the  im p lem enta tion  and m o n ito r in g  system .

Th is  was to  be achieved by ex tend ing  the  competence o f  the  

Committee in  m o n ito r in g  the  re p o r ts  o f  s ta te s , and s ig n i f ic a n t ly ,  

in c lu d in g  the  r ig h t  to  c a r ry  out e n q u ir ie s , as w e ll as th e  gene ra l 

p o in t  th a t  the  C om ittee would be concerned w ith  the  r ig h t  o f  to r tu re  

alone, u n lik e  the  Human F ig h ts  Committee, who deal in  g ene ra l w ith  

the  whole range o f  human r ig h ts .  A l l  these c o n s id e ra tio n s  in  th e o ry  

s ig n i f ic a n t ly  im prove  the  e ffe c tiv e n e s s  o f  the  Committee, and 

enhance the  e f fe c t iv e  im p lem enta tion  o f  the  in s tru m e n t.

155, A/39/499 of 2nd October 1934, page 12
156, ib id  page 14
157, ib id  page 8
158, ib id  page 4
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W hile many c o u n tr ie s  a ttached  g re a t im portance  to  the  adop tion  o f  

an e f fe c t iv e  system  o f  im p lem en ta tion , some co u n trie s , f o r  example, 

the  USSF, s t ro n g ly  ob jected  to  such a system  being m andatory. They 

argued th a t  A r t ic le s  1 7 -2 4 159 shou ld  have an o p tio n a l ch a ra c te r, on 

the  b a s is  th a t, in  t h e i r  view, such o b lig a t io n s  were ”h o t necessary  

f o r  those  s ta te s  which were a lre a d y  bound by the  im p lem enta tion  

p ro v is io n s  o f  the  In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  

F ig h ts , and th a t  th e re fo re  the  proposed Committee a g a in s t T o rtu re  

would n o t have much w ork to  d o "150. They proposed th e re fo re  th a t  

these p ro v is io n s  shou ld  be Inc luded  in  an o p tio n a l p ro to c o l.  In  my 

o p in io n , t h is  would have had the  same r e s u lt  as the  O p tiona l 

P ro to co l to  the  ICCPF in  re d uc in g  the  e ffe c tiv e n e s s  o f  the  

in s tru m e n t. The S o v ie t de lega tion  a ls o  commented th a t, in  o rd e r th a t  

the  Convention shou ld  ga in  w orldw ide  su pp o rt, i t  m ig h t be e a s ie r  f o r  

some s ta te s  to  become p a r t ie s  to  the  Convention i f  i t  d id  n o t  

co n ta in  m andatory im p lem enta tion  procedures. D u ring  the  f o r t ie t h  

sess ion , the  USSF de lega te  a t  the  w o rk ing  group dropped h is  

in s is te n c e  th a t  a l l  im p lem enta tion  shou ld  be o p tio n a l, a cce p tin g  

m andatory p ro v is io n s  f o r  the  c re a tio n  o f  an im p lem en ta tion  organ  

and re p o r t in g  by S ta te s  P a rtie s , w h ile  m a in ta in in g  h is  o b je c tio n  to  

the  m andatory c h a ra c te r o f  A r t ic le  2 0 ie’ . As i t  was c le a r ly  a m a tte r  

o f  concern to  se ve ra l co u n trie s , w hether p a r t ic ip a t in g  in  th e  d r a f t  

w ork ing  group, o r  commenting on the  1984 d r a f t  Convention, i t  i s  

w o rth w h ile  to  examine the  elements o f

159, E/CH,4/1983/63 Annex
160, E/CN, 4/1983/63 Page 8
161, E /m , 4/1984/72, page 9
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A r t ic le  20 which caused concern. A r t ic le  20 s ta te s  :

1, I f  the Committee receives in  format ion which appears to i t  to contain re lia b le  indications 
that .torture is  being systematically practised in  the te rr ito ry  o f a State Partyt the 
Committee shall in v ite  that State Party io^submit ̂ observations with regard to the 
M o m t ion, concerned, ,,

The f i r s t  element conce rn ing  the  competence o f  the  Committee to  

re ce ive  in fo rm a tio n  fro m  d if fe r e n t  sources conce rn ing  the  v io la t io n  

o f  t h is  r ig h t  in  c e r ta in  c o u n tr ie s  caused concern to  some co u n tr ie s . 

F o r example, in  the  Arab w orld , the  I r a q i governm ent cons idered  t h is  

competence as in te r fe re n c e  in  S ta te s f in te r n a l a f f a i r s  and a th re a t  

to  s o v e re ig n ty .162 A lso , the  de legate  o f  B u ru n d i163 ra is e d  the  

question  o f  the  n a tu re  o f  the  sources from  which th e  Committee 

would re c e iv e  in fo rm a tio n , and the  question  o f  how the  Committee 

shou ld  judge i t s  r e l ia b i l i t y .  These w o rr ie s  cannot be cons ide red  as  

se rio u s  issues  in  my o p in io n , as A r t ic le  17, paragraph 1 d e fin e s  the  

q u a li t ie s  re q u ire d  o f  e lec ted  Committee members as in c lu d in g  

e xp e rtise , h ig h  m ora l s ta n d in g  and recogn ised  competence in  the  

f ie ld  o f  human r ig h ts .  I t  a ls o  p ro v id e s  th a t  they  shou ld  se rve  in  

t h e i r  pe rsona l ca p a c ity , ra th e r  than as governm ent re p re s e n ta tiv e s ,  

and th a t  le g a l experience would be use fu l in  those  e xpe rts .

2, Taking into account any observations which may have been submitted by the State Party 
concerned as well as anv other relevant information available to i t  the Committee may, i f  i t  
decides that this is  warranted, designate one or more o f i t s  members to make a confidential 
inquiry and to report to the Committee urgently,

162, A/39/499/Add, 1, o f 24th October 1984, page 8
163, ib id  page 3
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Th is  paragraph o f  th e  A r t ic le  g iv e s  the  Committee more f l e x i b i l i t y  

to  re ce ive  in fo rm a tio n  from  o th e r sources than the  S ta te  P a rty , 

which p u ts  S ta te s  under double c o n tro l re g a rd in g  the  in fo rm a tio n  

the y  subm it to  the  Committee. There i s  no ju s t i f ie d  fe a r  in  rega rd  

to  t h is  competence, e s p e c ia lly  as in q u ir ie s  a re  on a c o n f id e n t ia l 

basis .

3, I f  an inquiry is  made , , , th e  Committee shall seek the cooperation of the State Party 
concerned, In  agreement with that State Party such an inquiry may include a v is it  to i t s  
knlkry,

B earing  in  m ind th a t  the  Committee w i l l  c a r ry  ou t the  in q u ir y  in

re g a rd  o f  r e l ia b l e. i n fo rm s.t io n  in  re g a rd  to  sy s te m a tic  p ra c t ic e  o f

to r tu re  in  s ta te s , w ith  th e  coopera tion  o f  s ta te s , o n ly  v is i t in g  the

s ta te  w ith  the  agreement o f  the  governm ent concerned, th e  fe a r  o f

c e r ta in  governm ents th a t  t h is  th re a te n s  t h e i r  s o v e re ig n ty  and

c o n s t itu te s  in te r fe re n c e  in  in te rn a l a f f a i r s  seems unfounded.

S, A ll the proceedings o f the Committee referred to in  paragraphs 1-4 shall be 
con fiden tia l,,, the Committee may, at i ts  discretiont decide to include a summary account o f 
M .r s s u lts .o f  the pm eedingsfn . Us. an rn  I  report made An, accordance with Art i d s . . I V 6A

A nother comment cou ld  be made in  rega rd  to  the  re p o r t in g  to  the  

General Assembly. The fo cu s  o f  a tte n t io n  on m assive human r ig h t s  

v io la t io n s  in  a p a r t ic u la r  co un try , may c re a te  a sense o f  shame f o r  

S ta te s  and m ig h t h e lp  them to  im prove t h e i r  re co rd  in  re s p e c t to  

human r ig h t s . 165

164, A rtic le  24 ; The Committee shall submit an annual report on i ts  a c tiv itie s  under this  
Convention to the States Parties and to the 6eneral Assembly,
165, Human rights in  the world A,H, Robertson p33
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Meanwhile, o th e r d e le g a tio n s  h e ld  the  op in io n  th a t  a l l  

im p lem enta tion  p rocedures shou ld  be m andatory, as the  e ffe c t iv e n e s s  

o f  the  Convention depended on the  s tre n g th  o f  these procedures. They 

considered th a t  m aking aspects  o f  im p lem enta tion  o p tio n a l would 

s e r io u s ly  undermine the  e ffe c tiv e n e s s  o f  the  s tru g g le  a g a in s t  

to r tu re , by a llo w in g  v a ry in g  degrees o f  o b lig a t io n  on S ta te s  P a r tie s .  

The United S ta te s  commented th a t  i t  was no lo n g e r accep tab le  "f o r  a 

government to  c la im  th a t  the  way i t  t r e a ts  i t s  c it iz e n s  i s  s o le ly  an 

in te rn a l m a tte r  i f  th e  trea tm en t in  question  C v io la tes1 in te rn a t io n a l  

in s tru m e n ts  which s e t human r ig h ts  s ta n d a rd s ."166 In  a d d it io n , Canada 

observed th a t  S ta te s  need n o t fe a r  A r t ic le  20, as in v e s t ig a t io n s  o f  

to r tu re  a lle g a t io n s  in s id e  S ta te s 1 t e r r i t o r y  cou ld  o n ly  be c a r r ie d  

ou t w ith  the  consent o f  the  S ta te  P a rty . They commented fu r th e r  th a t  

i t  could  be regarded as a "p o s it iv e  o p p o r tu n ity  f o r  those  member 

S ta te s  which s u f fe r  p e r io d ic a l ly  from  unsu b s ta n tia te d  charges th a t  

they a re  engaged in  the  p ra c t ic e  o f  to r tu re "  to  re fu te  such 

a lle g a t io n s .167

166, UN Chronicle H I 1 , 1 1986 p33
167, ib id



In  the  event, i t  was o n ly  the  p a r t  o f  im p lem enta tion  r e la t in g  to  

in q u ir ie s  which emerged w ith  an o p tio n a l c h a ra c te r, w ith  the  

adop tion  by th e  T h ird  Committee in  November 1984, o f  the  p ro po sa l 

o f  the  B ye lo russ ian  SSF, which gave S ta te s  the  o p tio n  o f  d e c la r in g  

th a t  they  d id  n o t re co gn ise  the  competence o f  the  Committee under 

A r t ic le  20. T h is  p ro v is io n  was in co rp o ra te d  in  the  Convention as  

A r t ic le  2 8 .163 

A r t ic le  28 s ta te s  :

1, Each State may, at the time o f signature or ra tif ic a tio n  o f this Convention or accession 
thereto, declare that i t  does not recognise the competence o f the Committee provided for in  
A rtic le  20,

2, Any State Party having made a reservation in  accordance with paragraph 1 o f this  a r t ic le  
may, at any time withdraw this reservation by no tification  to the Secretary-General o f the 
United Nations,

168, ibid,
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A nother o bse rva tio n  could  be made, th a t  i t  was noted by th e  I r a q i  

governm ent169 and the  B r i t is h  governm ent170 amongst o th e rs  th a t  th e  

d e f in it io n  in  a r t ic le  1 i s  inadequate, The I r a q i comment on the  

d r a f t  convention  p o in te d  ou t th a t  "c ru e l, inhuman o r  degrad ing  

trea tm en t o r  pun ishm ent" i s  in c luded  in  the  t i t l e  but n o t de fined  

in  the  in s tru m e n t, w h ile  the  B r i t is h  comment found the  d e f in i t io n  o f  

to r tu re  " ra th e r  loose  and s u s c e p tib le  to  s u b je c tiv e  in te rp re ta t io n " .  

In  rega rd  to  A r t ic le  1, the  U nited Kingdom and o th e rs  c r i t ic is e d  the  

re fe ren ce  to  " la w fu l sa n c tio n s ", w ith  m ost c o u n tr ie s  n o t in g  th a t  i t  

shou ld  be understood th a t  such sa n c tio n s  m ust be la w fu l under the  

p r in c ip le s  o f  in te rn a t io n a l law  as w e ll as n a tio n a l la w . I  w i l l  

examine th is  p o in t  in  more d e ta il when I  d iscu ss  the  a c ts  which 

c o n s t itu te  " to r tu re "  and "c rue l, inhuman o r  degrad ing  tre a tm e n t o r  

pun ishm ent" from  the  in te rn a t io n a l p o in t  o f  view.

169, A/39/499/Add, 1 o f 24th October 1984, p8
170, A/39/499 of 2nd October 1984, p !9



The General Assem bly, jResolution no 39/46, on 10th December 1984, 

adopted the  Convention, and opened i t  f o r  s ig n a tu re .171 To date, more 

than t h i r t y  s ta te s  have s igned t h is  in s tru m e n t, amongst them, 

A lg e r ia  and M orocco.172 T h is  in s tru m e n t was welcomed by the  General 

Assembly, as the  S ecre ta ry-G enera l o f  the  U nited N a tions, Perez de 

C ue lla r, commenting on the  adop tion  o f  the  Convention, sa id ,"The  

w orld  community has thus  outlawed once and f o r  a l l  the  abom inable  

p ra c t ic e  o f  to r tu r e . " 173

When the  S ecre ta ry-G enera l asked f o r  comments on the  1984 d r a f t  o f  

the  Convention, from  the  Arab c o u n tr ie s , Ira q  re p lie d  in  O ctober 

1984,174 exp ress ing  th a t  the  s p i r i t  o f  the  Convention conformed to  

th a t  o f  the  I r a q i C o n s titu tio n  and le g is la t io n  in  fo rc e  bu t a t  the  

same tim e  the y  had c e r ta in  o bse rva tio n s  concern ing  A r t ic le  20 o f  

the  d ra f t ,  as  the y  considered i t  an in te r fe re n c e  in  in te rn a l a f f a i r s  

and an in fr in g e m e n t o f  the  s o v e re ig n ty  o f  S ta tes . They a ls o  had 

some re s e rv a tio n s  w ith  rega rd  to  u n iv e rs a l ju r is d ic t io n  as p ro v id e d  

in  A r t ic le  5, 6 and 7 o f  the  d r a f t  conven tion . They a ls o  expressed  

t h e ir  fe a rs  in  re g a rd  to  the  im p lem enta tion  o f  A r t ic le  3 in  rega rd  

to  e x tra d it io n ,  in  th a t  i t  m ig h t a f fe c t  r e la t io n s  between s ta te s ,  

commenting th a t  the  p ro v is io n s  o f  A r t ic le  8 were unnecessary. They 

commented, as I  sa id , on the  t i t l e  concern ing  th e  la c k  o f  d e f in i t io n  

in  A r t ic le  1, o f  c ru e l, inhuman o r  deg rad ing  tre a tm e n t o r  pun ishm ent.

i l l ,  UN Chronicle XXII, 1 1985, p81
172, UN Press Release LIT/3742 o f 4th February 1986
173, UN Chronicle XXII, 1 1985, p31
174, A /3 9 /4 9 9 /m  1 o f 24th October 1984, p8
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A nother Arab co un try , S y ria , re p lie d  on 30 th  O ctober 1984,7B, sa y in g  

th a t  they  had no s u b s ta n tiv e  o b se rva tio n s  to  make on the  d r a f t ,  bu t 

they  considered i t  a p ro g re s s iv e  s te p  f o r  p ro te c t io n  o f  hum an ity  and 

human d ig n ity  from  a rb it r a r in e s s  and in ju s t ic e ,  and f o r  ” the  

e x t irp a t io n  o f  to r tu re  and th a t  degrad ing  tre a tm e n t which i s

in co m p a tib le  w ith  fundam ental human r ig h t s ” .

In  s p ite  o f  the  s p i r i t  in  which these two c o u n tr ie s  welcomed the  

new in s tru m e n t, n e ith e r  o f  them has s igned  i t  as y e t.

I  have examined the  in te rn a t io n a l in s tru m e n ts  which co n ta in  

p ro te c t io n  from  to r tu re  and c ru e l, inhuman o r  degrad ing  tre a tm e n t o r  

punishm ent. However, as human r ig h t s  and freedom s cou ld  be 

th reatened in  the  tim e  o f  s ta te  o f  emergency, i t  i s  w o rth w h ile  to

examine the  in te rn a t io n a l p ro v is io n s  which p ro te c t  r ig h t s  and

freedom s in  such c ircum stances.

From a le g a l p o in t  o f  view, in te r n a t io n a l ly  and n a t io n a lly ,  freedom  

from  to r tu re  o r  o th e r c ru e l, inhuman o r  degrad ing  tre a tm e n t o r  

punishm ent shou ld  n o t be threa tened o r  abrogated a t  the  le g is la t iv e  

le v e l as i t  i s  one o f  the  m ost im p o rta n t r ig h ts .  L e g a lly , th e  s ta te  

o f  emergency o r  s ta te  o f  war does n o t ju s t i f y  d e ro g a tin g  from  th is  

r ig h t .  So in  any c ircum stances whatsoever p ro te c t io n  from  to r tu re  

and i l l - t r e a tm e n t  i s  a bso lu te  and sacred.

175, A/39/499/Add,2 o f 5th November 1984, p2
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As we saw, i n tim e  o f  war, to r tu re  o f  persons ta k in g  no a c t iv e  p a r t  

in  the  h o s t i l i t i e s  i s  a b s o lu te ly  p ro h ib ite d  by the  Common A r t ic le  3 

o f  the  Geneva Conventions.

L im ite d  deroga tion  from  c e r ta in  o b lig a t io n s  on S ta te s  P a r t ie s  to  

the  ICCPR, i s  a llow ed  in  s p e c if ic  c ircum stances and w ith  

c o n s id e ra tio n  o f  c e rta in  c o n d it io n s , s p e c if ie d  in  A r t ic le  4, which I  

examined in  my d iscu ss io n  o f  a r b i t r a r y  a r re s t  and d e te n tio n .

I t  s p e c if ie s  th a t  :

2, No derogation from A rticles  6. 7{ 8 (paragraphs I  and 2 )t I I .  ISC 16t and 18 may be 
made under this provision,

Therefore, a cco rd in g  to  A r t ic le  4 o f  ICCPR, the  r ig h t  n o t to  be 

to r tu re d  i s  n o t derogable under any c ircum stances.

One can a ls o  m ention a "genera l comment" o f  the  Human R ig h ts  

Committee, th a t  i t  co n s id e rs  :

"measures taken under A rtic le  4 are o f an exceptional and temporary 
nature, and may only last as long as the l i f e  o f the nation concerned is  threatened 
and that in  times o f emergency, the protection o f human rights becomes a l l  the more 
important, p a rtic u la rly  those rights from which no.derogation can be made. * 176

As we saw, the  Convention a g in s t T o rtu re  re c o n firm s  th a t  t h is  

r ig h t  i s  n o t derogable  under any c ircum stances. A ccord ing  to  A r t ic le  

2, paragraph 2  o f  the  Convention "no e xcep tio na l c ircum stances  

whatsoever, w hether a s ta te  o f  war o r  a th re a t o f  war, in te r n a l  

p o l i t i c a l  in s t a b i l i t y  o r  any o th e r p u b lic  emergency may be invoked  

as ju s t i f ic a t io n  o f  to r tu re . "

176, Amnesty International Report from Amnesty International to the government of the 
Syrian Arab Republic, pages 2-3
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A t th e  n a tio n a l le v e l, the  p re ve n tio n  o f  to r tu re  i s  c o d if ie d  in  the  

C o n s titu t io n  and o th e r le g is la t io n  such as the  Penal Code and the  

Code o f  C rim in a l Procedure in  m ost A rab co u n trie s . Some o f  them 

took  the  fu r th e r  s te p  o f  in c o rp o ra t in g  the  in te rn a t io n a l in s tru m e n t  

(ICCPP) in to  t h e i r  own le g a l system . F o r example, A r t ic le  151 o f  the  

E gyp tian  c o n s t itu t io n  p ro v id e s  th a t  conven tions  to  which E gyp t 

accedes have the  e f fe c t  o f  la w .177 The S y ria n  c o n s t itu t io n  c o n ta in s  a 

s im i la r  p ro v is io n .178

I  w i l l  examine the  dom estic  ju r is d ic t io n  o f  some Arab c o u n tr ie s ,  

in  o rd e r to  eva lua te  the  understand ing  o f  those s ta te s  tow ards the  

p ro h ib it io n  o f  to r tu re ,  c ru e l, inhuman o r  degrad ing  tre a tm e n t in  

th e o ry  and in  p ra c tic e , and to  c o n firm  th e  awareness o f  the  

in te r n a t io n a lly  accepted s tan d a rds  o f  human r ig h ts ,  s ta r t in g  w ith  

the  Arab R epub lic  o f  E gypt.

177, CCPR/C/26/Add, 1/Rev, 1, p2
178, A rtic le  71 of the Syrian constitution states : *The People's Council shall exercise the 
following powers; , , , t o  approve international treaties  and agreements, , , * ,
CCPR/C/1/Add, 31, p i
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ARAB REPUBLIC OF EGYPT

As I  mentioned, E gyp t n o t o n ly  s igned  and r a t i f ie d  the  ICCPR, bu t

a ls o  entered i t  in to  i t s  le g a l system  as an express ion  o f  i t s

com m ittm ent to  prom ote and re sp e c t human r ig h ts .  The E gyp tian

re p o r t  to  the  Human R ig h ts  Committee179 subm itte d  under A r t ic le  40

o f  ICCPR, emphasised th is  com m ittm ent, s ta t in g  :

*Egypt's accession to the International Covenant on C iv il and P o litic a l Rights on 14th 
A pril 1982 was an indication of i t s  b e lie f in  the cause o f human rights and in  the 
need to protect the sacrosanct nature o f the human personality and dignity, I t  was 
also an expression o f Egypt's conviction that a sincere b e lie f in the need to protect, 
and promote respect for, human rights is  the only way to ensure the development o f 
Egyptian society in  a manner conducive to a decent l i f e  in  a community governed by 
love, justice  and equality, *

Th is  s ta tem ent shows the  E gyp tian  unders tand ing  o f  the

in te rn a t io n a l concept o f  human r ig h ts ,  and t h e i r  com m ittm ent to  the

in te rn a t io n a l in s tru m e n t. The p r in c ip le  o f  the  s o v e re ig n ity  o f  the

law , a cco rd ing  to  A r t ic le  64 o f  the  E gyp tian  C o n s titu t io n , i s  the

b a s is  o f  ru le  in  th e  S ta te . By exam in ing the  p ro v is io n s  o f  the

c o n s t itu t io n ,  we f in d  th a t  p ro te c t io n  o f  human d ig n i ty  i s  a b a s ic

element o f  E gyp tian  law .

In  A r t ic le  42180, i t  c le a r ly  s p e c if ie s  th a t  anyone whose freedom i s  

re s t r ic te d  must be tre a te d  in  a manner in  accordance w ith  re s p e c t

179, CCPR/C/26/Add,1/Rev,1, p2
180, CCPR/C/26/Add, 1/Rev, 1, o f l$th March 1984 p3
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f o r  human d ig n ity ,  and fu r th e r  p ro v id e s  th a t  no m ental o r  p h y s ic a l 

harm may be in f l ic t e d  upon deta inees. A r t ic le  5 7 181 p ro v id e s  f o r  the  

compensation o f  v ic t im s . A r t ic le  126 o f  the  Penal Code182 p r o h ib i t s  

to r tu re , and the  to r tu r e r  may be pun ished by im prisonm ent, from  

th re e  to  ten y e a rs ,183

In  re g a rd  to  a r t ic le  57, one cou ld  m ention examples o f  the  

im p lem enta tion . Thus in  1983, compensation was awarded to  people  

who had been to r tu re d  in  the  1950s and 1960s. 18*Accord ing to  the  

E gyp tian  response to  que s tio ns  from  the  Human F ig h ts  Com m ittee185, 

o th e r p ro v is io n s  could  be found in  a d m in is tra t iv e  aspects  o f  the  

E gyp tian  le g a l system , such as o b l ig a to ry  m edical exam ina tion  to  

determ ine th a t  a p r is o n e r  had n o t been sub jected  to  m a ltrea tm en t

181, Amnesty International Torture in  the Eighties, 1984, p228
182, ib id,
183, In  1978, a number o f o ff ic ia ls  m e  convicted o f torturing prisoners during the 1960s,
including Salah Nasr, former Chief o f Intelligence, mho was sentenced to ten years
imprisonment plus hard labour for ordering the torture of the writer, Mustafa Amin, Amnesty 
International Report 1984,
184, In  A pril 1975, a Cairo court ordered the Egyptian Minister o f Van to pay $ 75 000 in  
damages to lawyer A li Sreisha, who alleged that he had been tortured in  the Cairo M ilita ry  
Prison in  1965 and in  1966 before being sentenced to twelve years hard labour for *a n ti-
government a c tiv itie s " , The Court further suggested that four former ministers o f ju s tice  be
tr ie d  on charges of having condoned torture and the degradation o f Egyptian ju s tice  under 
President Nasser in the la te  1960s, F inally, the court asked President Sadat to order the 
demolition o f Cairo M ilita ry  Prison *as a monument to the humiliation of the Egyptian 
people,a

Review of the International Commission of Jurists No 16 June 1976 p36 
In  A pril 1983, two Cairo courts awarded £  E 40 000 and £ E 25 000 respectively to a lawyer 

and a teacher who were tortured following their arrests in  1954 and again in  1965, In  May, 
the Cairo Court o f Appeal awarded two re tired  army o fficers  £  E 60 000 as compensation for 
their imprisonment and torture during the 1960s, The Court o f Appeal also awarded £  E 20 000 
to a former army major and his family as compensation for the torture he suffered during 
1962, Amnesty International Report 1984
185, Report o f the Human Rights Committee General Assembly O ffic ia l Records, 39th session 
Supplement No, 40 (A/39/40) p58
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TUNISIA

Tunis ia  shares w ith  Egypt the  in c lu s io n  o f  ru le s  o f  in te rn a t io n a l  

o r ig in  in  i t s  dom estic  le g is la t io n ,  as i t  i s  p a r ty  to  v a rio u s  

in te rn a t io n a l in s tru m e n ts  concern ing  human r ig h ts ,  and a cco rd in g  to  

A r t ic le  32 o f  the  C o n s titu t io n  o f  1959,8e, such law s become p a r t  o f  

n a tio n a l le g is la t io n .

The C o n s titu t io n  s tre s s e s  the  im portance  o f  p ro te c t in g  human 

r ig h t s  and freedom s in  the  pream ble, s a y in g  th a t  11people a re  

determ ined to  ... uphold human p r in c ip le s ,  accepted among peop les  

who safeguard human d ig n ity ,  ju s t ic e  and f r e e d o m T h is  i s  th e  b a s is  

o f  Tunis ian  le g is la t io n  in  p ro te c t in g  pe rsona l in te g r i t y ,  w hether 

p h y s ic a l o r  m ora l. A r t ic le  5  o f  the  Tun is ian  C o n s titu tio n  p ro te c ts  

the  person a g a in s t h is  p h y s ic a l in t e g r i t y . 187 A r t ic le  101 o f  the  

Penal Code188 p ro v id e s  severe p e n a lt ie s  f o r  any p u b lic  o f f i c i a l ,  who 

in  e x e rc is in g  h is  d u tie s , u n la w fu lly  uses o r  causes v io le nce  o r  i l l -  

trea tm en t a g a in s t any pe rson ; uses o r  causes v io lence  o r  i l l -  

trea tm en t to  o b ta in  con fess ion  o r  s ta tem en t from  an accused person . 

A r t ic le  103 o f  th e  Penal Code a ls o  pun ishes th re a te n in g  such 

behaviour.

186, CCPR/C/28/Add,S, 8th Hay 1985, p i
187, ib id, p7
188, ib id, p l l
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KINGDOM OF MOROCCO 

In  c e rta in  areas, Morocco g iv e s  precedence to  in te rn a t io n a l law  

o ve r in te rn a l la w .,sa As in  the  o th e r c o u n tr ie s  I  m entioned, t h is  

means th a t  the  p ro v is io n s  o f  the  ICCPR has become p a r t  o f  the  

Moroccan le g a l system , s in c e  3 rd  August 1979, when i t  entered in to  

fo rc e  f o r  Morocco. The pream ble o f  the  C o n s titu t io n  c o n firm s  th is  

p r in c ip le ,  bu t A r t ic le  3 1 190 la y s  down the  c o n d it io n  th a t  such 

in s tru m e n ts  shou ld  n o t a f fe c t  ” the  p ro v is io n s  o f  the  C o n s titu t io n ", 

The Moroccan C o n s titu t io n  o f  10th  March 1972, p ro v id e s  in  A r t ic le  

1 0 13’ :

*that no one shall he liab le  to ,, ,punish/sent, save in  the cases and in  the Manner prescribed 
by lav* However, th e re  i s  no a r t ic le  which d i r e c t ly  p r o h ib i t s  to r tu re ,

but the  C rim in a l Code and the  Code o f  C rim in a l Procedure p ro te c t  the

d ig n ity  o f  in d iv id u a ls  a g a in s t any p o s s ib le  abuse o f  a u th o r ity ,  as

A r t ic le s  224-232 o f  the  Moroccan C rim in a l Code p ro te c t  a g a in s t

"abuses o f  a u th o r ity  com m itted by o f f i c i a l s  a g a in s t in d iv id u a ls ",

Thus A r t ic le  2 31192 s ta te s  :

"Any Magistrate, public o ff ic ia l,  or any superintendent- or other o ffic e r o f the public  
authorities or the police who, without lawful reason m n it s  or causes to be coMMitted acts 
of violence against persons, in  or in  connection with the exercise o f his duties, shall be 
punished for such acts o f violence according to their seriousness. ..  * 1

The Moroccan le g is la t iv e  system a ls o  c o n ta in s  a number o f

a d m in is tra t iv e  te x ts  which a re  a p p lie d  in  p u n is h in g  a c ts  o f  to r tu re

and v io lence  com m itted by p o lic e  o f f ic e rs ,  through the  channel o f

the  D irec to ra te -G e n e ra l o f  the  Sur&t& N a tio n a le ,193

183, A rtic le  31 of the Moroccan Constitution o f 10th March 1372, in  CCPR/C/10/Add, 2, p4
130, ib id, pS
131, ib id, plS
132, ib id, plS
133, ibid, plS
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KINGDOM OF JORDAN

The Jordanian C o n s titu t io n , as o th e rs , guarantees the  d ig n i t y  o f  the  

in d iv id u a l,  and the  law s o f  Jordan p r o h ib i t  to r tu re  o r  c ru e l, inhuman 

o r  degrad ing  tre a tm e n t o r  punishm ent, p ro s e c u tin g  pe rsons who 

commit such a c ts , w hether o f f i c i a l  o r  o the rw ise , a cco rd in g  to  the  

p ro v is io n s  o f  the  Jordan ian C rim in a l Law No 9 o f  1961.194 T h is  a ls o  

c o n ta in s  the  p ro v is io n , in  A r t ic le  159, which s ta te s  th a t  evidence  

procured  by to r tu re  o r  c ru e lty  i s  n o t a d m iss ib le  in  a c o u r t o f  law. 

The Code o f  C ourt Procedure, in  A r t ic le  159, p ro v id e s  th a t  any  

confess ion  o f  g u i l t  made by an accused person, in  absence o f  the  

P u b lic  P rosecutor, s h a l l  be accepted o n ly  i f  the  p ro se cu tio n  p ro v id e s  

evidence concern ing  the  c ircum stances in  which the  con fess ion  was 

obta ined . T h is  w i l l  aga in  be c o n tro lle d  by the  Court, to  ensure th a t  

the  con fess ion  was g ive n  by the  f re e  w i l l  o f  th e  accused.195

I t  seems th a t  the  c u rre n t s ta tu s  o f  the  Jordan ian C o n s titu t io n  and 

the  im p lem enta tion  o f  the  ICCPR i s  ve ry  much a ffe c te d  by the  M idd le  

E ast problem , a f fe c t in g  the  c o u n try ’s  development, in  p a r t ic u la r  in  

the  p o l i t i c a l  and economic spheres, and as a re s u lt ,  the  p ro te c t io n  

o f  human r ig h ts .  The Jordan ian governm ent, in  i t s  re p o r t  to  the  

Human R ig h ts  Committee in  1981, adm itte d  th a t  some aspects  o f  le g a l 

p ro te c t io n  o f  fundam enta l r ig h t s  and freedom s had been r e s t r ic te d  

as a r e s u lt  o f  the  s e c u r ity  s itu a t io n .

194, m /C /f /A d d , 55 o f 7th August 1981, p3
195, m /C /1 /A d d ,55 o f 25th January 1982, p9



The Jordan ian governm ent, commenting in  re g a rd  to  p ro te c t io n  from  

to r tu re  and o th e r c ru e l trea tm en t, recogn ised  th a t  excesses were 

sometimes com m itted by some p u b lic  s e c u r ity  personne l bu t p o in te d  

o u t th a t  such a c ts  were condemned and ou tlaw ed .,9e

SYRIAN ARAB REPUBLIC

The S y ria n  c o n s t itu t io n  o f  3 1 s t January 1973 s ta te s  th a t  as soon 

as an in te rn a t io n a l conven tion , t re a ty  o r  agreement i s  d u ly  r a t i f ie d  

and prom ulgated, i t  becomes p a r t  o f  the  S y ria n  le g a l sys te m ,197 

Thus A r t ic le  71 s ta te s  :

"The People's Council shall exercise the following p o m s  ;
9 9 9 9

5, To approve international treaties and agreements which concern State 
s ec u rity ,,,o r which run counter to the provisions of the laws in  force or whose execution 
calls  for the promulgation o f new leg islation , *

In  re g a rd  to  human r ig h t s  p ro te c t io n , the  pream ble to  th e  S y ria n  

C o n s titu t io n 193 s t ip u la te s  th a t :

*Freedom is  a sacred right, and popular democracy is  the ideal formula which 
ensures for the citizens the exercise o f their freedom, which makes them d ig n ifie d  human 
beings capable o f giving and building, defending the homeland in  which they liv e  and making 
sacrifices for the sake of the nation to which they belong, *

1S6, Report o f the Human Rights Committee General Assembly O ffic ia l Records Thirty th ird  
session Supplement No 40 (A/33/40)
197. CCPR/C/l/Add, 3 ! o f 12th July 1978, p i
198, Report from Amnesty International to the government o f the Syrian Arab Republic 1983
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I t  seems th a t  the  S y ria n  le g is la to r  gave s p e c ia l a tte n t io n  to  

to r tu re  and degrad ing  trea tm en t by in c lu d in g  i t  in  the  

c o n s t itu t io n a l le v e l in  the  S y ria n  le g a l system . I t  i s  described  as a 

p un ish a b le  o ffence. Th is  shows a d i f fe r e n t  s ty le  o f  dom estic  

p ro te c t io n  than the  o th e r c o u n tr ie s  I  m entioned, where p ro te c t io n  o f  

the  p h y s ic a l in t e g r i t y  o f  the  person i s  inc luded  in  gene ra l te rm s a t  

the  c o n s t itu t io n a l le v e l,  w h ile  the  s p e c i f ic  p ro h ib it io n  o f  to r tu re  

occurs in  Codes. A r t ic le  28, paragraph 3 o f  the  S y ria n  C o n s titu t io n  

s ta te s  :

*No one shall be tortured physically or mentally; nor be subjected to degrading 
treatment, The law shall define the punishment for anyone who commits such an act, * ta9

199, Report from Amnesty International to the government o f the Syrian Arab Republic 1983
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SECTION C

ANAL YSI S OF THE RIGHT OF PHYSICA L INTEGRITY

(1) torture 

<2) inhuman treatment 

<3) degrading treatment 

<4) degrading punishment
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Now th a t  I  have examined the  in te rn a t io n a l and n a tio n a l 

in s tru m e n ts  which p r o h ib i t  to r tu re  and c ru e l, inhuman o r  degrad ing  

trea tm en t o r  punishm ent, i t  i s  im p o rta n t to  know what c o n s t itu te s  

these a c ts  and to  ana lyse  the  in te rn a t io n a l understand ing  as to  the  

n a tu re  o f  these a c ts . I  w i l l  begin w ith  the  d e f in it io n s  conta ined  in  

the  U nited N a tio ns  in s tru m e n ts  concerned w ith  to r tu re ,  the  

D e c la ra tio n  on the  P ro te c tio n  o f  A l l  Persons from  being Subjected to  

T o rtu re  and O ther Cruel, Inhuman o r  D egrading Treatm ent o r  

Punishment o f  1975 (D e c la ra tio n ), and the  Convention a g a in s t T o rtu re  

and O ther Cruel, Inhuman o r  Degrad ing Treatm ent o r  Punishment o f  

1984 (C onvention). As a r e s u lt  o f  the  incom pleteness o f  d e f in i t io n s  

conta ined  in  the  in te rn a t io n a l and n a tio n a l in s tru m e n ts , I  f in d  i t  

necessary to  examine the  p ra c tic e s  o f  the  European Commission o f  

Human F ig h ts  and th e  European C ourt o f  Human F ig h ts  which shed 

l ig h t  on the  co n te n t o f  to r tu re  and o th e r fo rm s o f  i l l - t r e a tm e n t  and 

the  a c ts  which c o n s t itu te  them.
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T O R T U R E

The United N a tio ns  General Assem bly 's d e f in i t io n  o f  to r tu re  can be 

found in  the  D e c la ra tio n  o f  1975, A r t ic le  1, paragraph 1 s ta te s  :

, , , torture means., m y„..& c ,L M ,J h M , s ju ju lju : suffering ,,.,w kethsi..jfbys iuLM
m f e L is J .n ie n U m l ly  M i l e  ted, by .or i t  the. in s iig il is iu L tA  public,,.,of  f i l i a l  m i  p erm .
for such purposes as obtaining., f m  hin or., & J h ir r t j er s im ^ in fe rM tm  ,ql  .m fe s s fe if.
punishing his for an act he has com itted  or is  suspected o f having committed, or 
intimidating hin or other persons. I t  does not include pain or suffering arising only from, 
inherent in, or incidental to, lawful sanctions, to the extent consistent with the Standard 
Minimum Mules for the Treatment o f Prisoners,

2, Torture constitutes an a g g n y jtk ± ,a n t . , ,M ib m k .jM ii ,J i ,L x iJ is l  inhum . ol
degrading treatment or punishment.

The d e f in it io n  con ta ined  in  th e  Convention o f  1984 s ta te s  :

* ,, ,th e  term *torture '  means any act by which severe pain or suffering, whether 
physical or mental is  in ten tionally  in f lic te d  on a person for such purposes as obtaining 
from him or a th ird  person information or a confession, punishing him for an act he or a 
th ird  person has committed or is  suspected of having come i t  ted, or intim idating or coercing 
him or a th ird  person, or for anv reason based on discrimination o f any kind, when such pain  
or suffering is  in flic te d  by or at the instigation of or with the consent or acquiescence of 
a public o f f ic ia l or other person acting in  an o f f ic ia l  capacity. I t  does not include pain 
or suffering arising only from, inherent in  or incidental to lawful sanctions, "

Therefore, i t  seems th a t  the  a c t o f  to r tu re  com prises a number o f  

fa c to rs  in  com bina tion, The b as ic  a c t i s

1, the  in f l i c t i o n  o f  severe m enta l o r  p h y s ic a l p a in  o r

s u ffe r in g , w ith

2 . i n te n t i o n,

3. by a p u b lic  o f f i c i a l

4. f o r  a purpose (a) o f  o b ta in in g  in fo rm a tio n ; o r
(b) co n fe ss io n ;
(c) as a punishm ent, d i r e c t ly  o r  
in d ir e c t ly ,  whether f o r  a c rim e  
com m itted o r  suspected;
(d) to  in t im id a te .
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I t  seems th a t  the  Convention added o th e r fa c to rs  to  the  d e f in it io n .  

F o r example, in  re g a rd  to  the  in te n t io n ,  i t  broadened the  purposes  

to  in c lu d e  coerc ion  o f  any k in d  and reasons based on d is c r im in a t io n .  

The r e s p o n s ib i l i t y  f o r  the  a c t i s  extended to  in c lu d e  the  consent o r  

acquiescence o f  a p u b lic  o f f i c ia l .  The r e s p o n s ib i l i t y  i s  a ls o  

extended to  in c lu d e  any person a c tin g  in  an o f f i c i a l  ca p a c ity .

The European Commission o f  Human F ig h ts  and C ourt o f  Human F ig h ts  

p ro v id e d  the  o n ly  p ra c t ic a l a n a ly s is  to  the  meaning o f  c e r ta in  a c ts  

p ro h ib ite d  in  A r t ic le  3 o f  the  European Convention on Human 

F ig h ts .200 In  the  Greek case20', the  Commission found th a t  "purpose" 

i s  the  c r i te r io n  by which we can d is t in g u is h  to r tu re  fro m  inhuman 

trea tm en t, and th a t  to r tu re  i s  an "aggrava ted" fo rm  o f  inhuman 

trea tm en t. In  Ire la n d  v. U nited Kingdom202, the  European Commission 

o f  Human F ig h ts  found a d m iss ib le  the  a lle g a t io n  th a t  the  " f iv e  

techn iques"203 p ra c tis e d  by the  B r i t is h  s e c u r ity  fo rc e s  c o n s t itu te d  

to r tu re , but the  European Court o f  Human F ig h ts 204 found th a t  to r tu re  

was "d e lib e ra te  inhuman trea tm en t causing  ve ry  se rio u s  and c ru e l 

s u ffe r in g "  and th a t  the  p ra c tic e s  d id  n o t cause s u f fe r in g  o f  the  

p a r t ic u la r  in te n s i t y  and c ru e lty  im p lie d  by the  term  " to r tu re " .

20$, European Convention on Hunan Mights, A rtic le  3 “No one shall he subjected to torture or 
to inhuman or degrading treatment or punishment,
201, Yearbook o f the European Convention o f Human Mights 

(Y,B,E,C,H,M,) 12, 1969
202, Y,B,E,C,H,M,, 1976
203, The five  techniques consisted o f hooding, wall-standing, noise, deprivation o f sleep, 
and reduced d iet,
204, Eur, Court H,M,, Series A, Judgement o f January 13, 1978
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Therefore, the  C o u rt's  judgement im p lie s  th a t  to r tu re  may be fu r th e r  

d is tin g u is h e d  from  o th e r fo rm s o f  i l l - t r e a tm e n t  by i t s  degree o f  

s e v e r ity . On the  question  o f  the  purpose o f  i l l - t r e a tm e n t  be ing  a 

f a c to r  in  whether o r  n o t i t  c o n s t itu te s  to r tu re , i t  i s  w o rth w h ile  to  

m ention th e  d is s e n tin g  o p in io n  o f  Judge F itzm a u rice  in  th e  case. He 

p o in te d  ou t th a t, a cco rd in g  to  the  w ord ing  o f  A r t ic le  3, the  

m o tiv a tio n  i s  ir r e le v a n t,  s a y in g  "T o rtu re  i s  to r tu re , whatever i t s  

purpose, i f  in f l ic t e d  c o m p u ls o rily ."205

I t  seems th a t  th e re  i s  as y e t  no in te rn a t io n a l in te rp re ta t io n  in  

rega rd  to  the  exp ress ions  o f  c ru e l tre a tm e n t and c ru e l punishm ent.

20$, Eur, Court H,R,t Series A, Judgement of January 18, 1878
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I N H U M A N  T R E A T M E N T

In  re sp e c t o f  inhuman trea tm en t, the  European Commission on Human 

F ig h ts , in  the  Greek case, found th a t i t  in vo lve d  the  in te n t io n a l  

causing o f  severe s u ffe r in g ,  whether p h y s ic a l o r  m enta l, which i s  

u n ju s t if ia b le  in  the  s itu a t io n .205

In  a la t e r  case ( Ire la n d  v United Kingdom), the  Commission noted  

th a t  the  term "u n ju s t i f ia b le " was n o t meant to  im p ly  th a t  the re  

could  be ju s t i f ic a t io n  f o r  such an a c t.207

The assessment o f  whether an a c t c o n s t itu te s  inhuman tre a tm e n t 

depends on the  c ircum stances o f  the  case, the  d u ra tio n , i t s  p h y s ic a l 

and m enta l e f fe c ts  o f  th e  trea tm en t, and in  some cases on the  sex, 

age and s ta te  o f  h e a lth  o f  the  v ic t im .208

The d e p o rta tio n  o r  e x tra d it io n  o f  a person may c o n s t itu te  inhuman 

trea tm en t i f  th e re  a re  s u b s ta n t ia l grounds to  fe a r  th a t  t h is  m ig h t  

lead to  the  to r tu re , o r  c ru e l, inhuman o r  degrad ing  tre a tm e n t, o r  

even execution, o f  the  person, in  the  s ta te  to  which he i s  se n t. F o r  

example, in  1977 Mohammed Amekrane, a Moroccan n a tio n a l,  f le d  to  

G ib ra lta r  a f t e r  ta k in g  p a r t  in  an unsuccessfu l a tte m p t to  

assass ina te  the  Moroccan k in g . H is  reques t f o r  asylum was re fused , 

and when the  Moroccan government asked f o r  h is  re tu rn , he was

206, Y, 8, E, C, H, R, 12
207, "Torture and inhuman treatment are never ju s tif ia b le , and the defin ition  is  misleading 
i f  i t  suggests that they may be, But treatment which may be perfectly  ju s tif ia b le  in  some 
circumstances, may in  d iffe rent circumstances, be unlawful, The clearest case is  o f criminal 
punishment, A penalty which might be ju s tif ie d  for a serious crime could constitute inhuman 
treatment or punishment i f  imposed for a petty  offence, To this extent, at least inhuman 
treatment is  a re la tive  notion," The European Convention on Human Rights F,6, Jacobs, 1975
p28
208, See Ireland v United Kingdom n,204 above,
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handed over. When he a r r iv e d  in  Morocco he was in te rro g a te d ,  

sentenced to  death, and executed f iv e  m onths la te r .  A case was 

brought in  h is  name, and h is  fa m ily ,  c la im in g  th a t  he was sub jected  

to  "inhuman tre a tm e n t"  because he was re tu rn e d  to  Morocco, when i t  

was known th a t  he would be p rosecuted f o r  a p o l i t i c a l  o ffe n ce  and 

sentenced to  death i f  conv ic ted .

The a p p lic a t io n  was declared  a d m is s ib le  by the  Commission, bu t i t  

d id  n o t re s u lt  in  judgement because a " f r ie n d ly  s e tt le m e n t"  was 

reached, w ith  the  a ss is ta n ce  o f  the  Commission, w ith  the  U nited  

Kingdom m aking a payment to  h is  fa m ily  o f  £ 37 500. The U nited  

Kingdom understood th a t  t h is  d id  n o t im p ly  an adm ission  th a t  the  

Convention had been v io la te d . I t  m ig h t be commented th a t  even 

though the  case d id  n o t re ce ive  a judgement from  the  C ourt, the  

United K ingdom 's la rg e  compensation im p lie s  th a t  they  be lieved  the  

judgement would have been th a t  the  Convention had been v io la te d .209

209, 16 Y,B,E,C,H,R, 366 (1973,) Report of the Comission adopted 19 July 1974
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As we saw above, in  Ire la n d  v United Kingdom, the  Court found th a t  

the  " f iv e  techn iques" c o n s titu te d  inhuman trea tm en t. As w e ll as  

in te r - s ta te  a p p lic a t io n s , many a p p lic a t io n s  have a ls o  been made to  

the  European Commission by in d iv id u a l deta inees, a lle g in g  v io la t io n s  

o f  A r t ic le  3. P ro fe sso r Jacobs,2’ 0 d iv id e s  such cases in to  two  

groups, a cco rd in g  to  w hether a lle g a t io n s  a re  o f  p h y s ic a l i l l -  

trea tm en t o r  b r u ta l i t y  by p r is o n  o r  p o l ic e  o f f ic e r s ,  o r  o f  inadequate  

c o n d it io n s  o f  d e te n tio n , la c k  o f  m edical tre a tm e n t and so on. W hile 

the  la t t e r  m ig h t be ca tegorised  in d iv id u a l ly  as fo rm s  o f  inhuman 

trea tm en t, in  the  Greek case, the  Commission found th a t  in  

com bination, the y  c o n s titu te d  to r tu re .2”

216, The European Convention on Hunan Rights E.6, Jacobs 1975 p28
211, 12 Y,B,E,C,H,R, (1969)



D E G R A D IN G  T R E A T M E N T

In  the  Greek case, the  European Commission found th a t  degrad ing  

trea tm en t to  be th a t  which g ro s s ly  h u m ilia te s  an in d iv id u a l be fo re  

o the rs , o r  causes h im  to  a c t a g a in s t h is  w i l l  o r  conscience.212 In  

the  case o f  Ire la n d  v. United Kingdom, the  " f iv e  techn iques" employed 

by the  B r i t is h  s e c u r ity  fo rc e s  were found to  c o n s t itu te  deg rad ing  

trea tm en t "s ince  th e y  were such as to  arouse in  t h e i r  v ic t im s  

fe e lin g s  o f  fe a r , anguish and in f e r io r i t y  capable o f  h u m il ia t in g  and 

debasing them and p o s s ib ly  b reak ing  t h e ir  p h y s ic a l o r  m ora l 

re s is ta n c e "213

I t  shou ld  be n o tic e d  th a t  degrad ing  tre a tm e n t i s  n o t co n fin e d  to  

p h y s ic a l a c ts  a lone. In  1970, in  the  E ast A fr ic a n  Cases f o r  example, 

the  Commission considered th a t  d is c r im in a t io n  based on ra ce  could  

amount to  degrad ing  tre a tm e n t.214

212, 12 Y,B,E,C,H,R, (1969)
213, 19 Y,B,E,C,H,B, (1976)
214, In  1970, the Remission considered the cases o f 31 United Kingdom citizens or B ritish  
protected persons who had been resident in  Kenya or Uganda, who were refused entry to the 
United Kingdom, Although the Committee o f Ministers decided in  1977 that "no further action* 
was required, a fte r a l l  the individuals had meanwhile been allowed to enter the United 
Kingdom, the Commission stated in i ts  decision as to adm issib ility  that “discrimination 
based on race could, in  certain circumstances, o f i t s e l f  amount to degrading treatment,, ,  “

13 Y,B,E,C,H,R, (1970)
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D E G R A D IN G  P U N I S H M E N T

In  the  T y re r Case,215 the  C ourt s ta te d  th a t f o r  punishm ent to  be 

degrading, the  h u m ilia t io n  in v o lv e d  shou ld  be more than th a t

in h e re n t in  accepted fo rm s  o f  punishm ent imposed by c o u r ts  f o r  

offences. F a c to rs  which made c o rp o ra l punishm ent degrad ing  were the  

in s t i tu t io n a l is e d  use o f  v io le nce  a g a in s t a human being, and the

a s s a u lt on the  p e rso n 's  d ig n ity  and p h y s ic a l in t e g r i t y  in vo lve d .

The C ourt a ls o  m entioned the  ve ry  im p o rta n t p o in t  th a t  as the y

considered the  Convention should  be in te rp re te d  in  the  l i g h t  o f

p re se n t day c o n d it io n s , t h e i r  judgement shou ld  be in flu e n ce d  in  t h is  

case "by the  developments and commonly accepted s ta n d a rd s  in  the  

pena l poliG y-.ofL .M e Member S ta te s  o f  the  C ouncil o f  Europe".

Th is  case ra is e s  the  question  o f  the  h u m ilia t io n  which may be

in v o lv e d  in  punishm ent adm in is te re d  a cco rd in g  to  law . Law fu l 

s a n c tio n s  may in v o lv e  h u m ilia t io n , and in  some cases, p a in  and 

s u ffe r in g . O f p a r t ic u la r  in te r e s t  to  t h is  research  i s  the

h u m ilia t io n , p a in  and s u f fe r in g  p o p u la r ly  be lieved  to  be germane to  

punishm ent in  Is la m ic  law . While i t  i s  tru e  th a t  la w fu l s a n c tio n s  in  

Is lam  o fte n  in v o lv e  th e  h u m ilia t io n 215 o f  an o ffe n d e r, t h is  p r in c ip le  

i s  n o t p e c u lia r  to  Is lam . A l l  ju d ic ia l  punishm ent in v o lv e s  

h u m ilia t io n  o f  some degree. Indeed i t  i s  fundam enta l to  punishm ent,

215. Eur, Court H,R, Series A, Vol, 25, Judgement of A pril 25 197$
2)5, Jo take the example o f flogging as an Islamic punishment, the d e ta il o f the procedure 
to he followed show clearly  that i t  is  humiliation rather than physical suffering that is  
the intention,

1 w il l  examine the conditions for the in f lic tio n  o f Hadd punishments in  d e ta il in  Chapter 
4,
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from  the  h u m ilia t io n  o f  being id e n t i f ie d  as a c r im in a l to  the  

genera l fo rm s  o f  h u m ilia t io n  in vo lve d  in  im prisonm ent.

With re g a rd  to  the  question  o f  p a in  and s u f fe r in g  in v o lv e d  in  

"la w fu l s a n c tio n s ", i t  i s  w o rth w h ile  to  examine again  the  a r t ic le s  in  

the  UN D e c la ra tio n  on the  P ro te c tio n  o f  A l l  Persons from  being  

Subjected to  T o rtu re  and O ther Cruel, Inhuman o r  Degrading Treatm ent 

o r  Punishment and the  Convention a g a in s t T o rtu re  and C ruel, Inhuman 

o r  Degrading Treatm ent o r  Punishment. The f i r s t  a r t ic le  o f  each 

s ta te s  th a t  " i t  does n o t in c lu d e  p a in  o r  s u f fe r in g  a r is in g  o n ly  

from , in h e re n t in  o r  in c id e n ta l to , la w fu l sa n c tio n s ". The 

D e c la ra tio n  adds th a t  t h is  shou ld  be c o n s is te n t w ith  th e  S tandard  

Minimum Pules f o r  the  Treatm ent o f  P riso n e rs .

So, i t  could  be understood th a t the  term  " la w fu l s a n c tio n s "  i s  

excluded from  the  p ra c t ic e  o f  to r tu re , but i t  leaves us aga in  w ith  

the  question  o f  the  n a tu re  o f  " la w fu l s a n c tio n s "  and whether t h is  

should be understood as r e fe r r in g  to  n a tio n a l o r  in te rn a t io n a l law . 

Some s ta te s  t r ie d  to  ta c k le  the  question . F o r example, th e  U nited  

Kingdom in  t h e i r  comment on the  d r a f t  conven tion217, s ta te d  th a t  i t  

shou ld  be la w fu l under in te rn a t io n a l ru le s  as w e ll as n a tio n a l 

le g is la t io n .  The I ta l ia n  governm ent«<• p o in te d  ou t in  re fe re n ce  to  

" la w fu l s a n c tio n s " in  A r t ic le  1, th a t the y  too  understood i t  to  r e fe r  

to  in te rn a t io n a l law.

211, A m / m  of 2nd October 1984, p l9  
218, ib id p lO



I t  seems to  me th a t  th e  u rgen t need to  e s ta b lis h  e f fe c t iv e  

m achinery in  which many co u n trie s , p a r t ic u la r ly  the  Is la m ic  

s ta te s 213, could  p a r t ic ip a te ,  le d  to  compromise in  the  f in a l  te x t  o f  

A r t ic le  1.

21$, I t  /sight be noted that so/se *!auful sanctions* imposed under Isla/sic lav uhich nay be 
regarded as cruel, inhuman and degrading, are circumscribed by such conditions as to make 
their legitim ate imposition extremely rare, In  fact, the number and complexity o f the 
conditions surrounding the imposition o f certain Islamic punishments, for example, 
amputation, is  such that they might be regarded as being largely  deterrent in  character, 
This, o f course, is  not reflected by contemporary practice o f Islamic countries, in  
particu lar Iran,
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SECTION D

IN THE LISHT OF THE PRAC TIC ES IN ARAB C O U N T R I E S
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Mow I  w i l l  b r ie f ly  examine the  p ra c t ic e  o f  to r tu re  on the  Arab  

c o u n tr ie s  in  the  l i g h t  o f  the  in te rn a t io n a l p ro v is io n s  I  d iscussed  

above.

I t  seems th a t  to r tu re ,  c ru e l, inhuman, o r  degrad ing  tre a tm e n t and 

punishm ent a re  c a rr ie d  out in  the  Arab c o u n tr ie s  by a number o f

agencies. A ccord ing  to  in fo rm a tio n  p ub lish e d  by Amnesty

In te rn a tio n a l,  i t  seems th a t  the  organs which p ra c t is e  to r tu re  a re  

s im i la r  in  Arab c o u n tr ie s . In  gene ra l, Amnesty In te rn a tio n a l and 

o th e r o rg a n is a tio n s  b e lie ve  th a t  to r tu re  i s  p ra c tis e d  by branches o f  

the  s e c u r ity  fo rc e s  and in te l l ig e n c e  se rv ic e s , the  p o l ic e  and a rm y.220 

So the  requ irem en t th a t  to r tu re  shou ld  be c a rr ie d  ou t by o f f i c i a l  

a u th o r ity  i s  p resen t.

A ccord ing  to  Amnesty In te rn a t io n a l,221 in  S y r ia , th re e  branches o f  

the  s e c u r ity  fo rc e s  c a r ry  ou t to r tu re  o f  those  whom th e y  d e ta in . 

They a re  Al-Amn a l-S iy a s s i (P o li t ic a l S e c u r ity ) , who a re  re s p o n s ib le  

to  the  M in is t r y  o f  the  In te r io r ;  Al-Amn a l-D a k h il i  ( In te rn a l

S e c u r ity ) , who a re  a ls o  re s p o n s ib le  to  th e  M in is t r y  o f  the  In te r io r ,

and Maktab al-Amn al-Qawmi (N a tiona l S e c u r ity  Bureau), who a re  

a p p a re n tly  re s p o n s ib le  to  the  P re s id e n tia l S e c u rity  C ouncil. S y ria n  

in te l l ig e n c e  fo rc e s  a ls o  c a r ry  ou t to r tu re .  They in c lu d e  Saraya a l -  

D ifa  f,an a l-Thaw ra  (B rigades f o r  the  Defence o f  the  D e v o lu tio n ).

220, Amnesty International Torture in  the Eighties 1384 pp4-6
221, Amnesty International Report from Amnesty International to the government o f the 
Syrian Arab Republic, 1383 pp!2-13
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A no the r o rg a n is a tio n  i s  A l-V a hd a t a l-K hassa  (Special U n its ) . Two 

o rg a n is a tio n s  which a re  re s p o n s ib le  to  the  M in is t r y  o f  Defence a re  

A l-M ukhabara t a l - ’A ska riyya  ( M il i ta r y  In te ll ig e n c e )  and A l-  

Mukhabarat al-Quwwa a l-J a w iy y a  (A ir  Force  In te ll ig e n c e ) .

A ccord ing  to  Amnesty In te rn a tio n a l,  in  o th e r  A rab c o u n tr ie s  to r tu re  

i s  c a rr ie d  ou t by s im i la r  organs. F o r example, in  E gyp t222 and 

Morocco223, to r tu re  i s  c a rr ie d  ou t by th e  p o l ic e  and by the  organ o f  

s ta te  s e c u r ity  in te l l ig e n c e . In  L ib ya ,224 in  a d d it io n  to  the  s e c u r ity  

and in te l l ig e n c e  fo rc e s , to r tu re  i s  c a r r ie d  ou t by s o -c a lle d  

R e vo lu tio n a ry  Committees.

A no ther in d ic a t io n  about the  o f f i c i a l  a t t i tu d e  to  these p ra c t ic e s  i s  

th a t  many a lle g a t io n s  c la im  th a t  to r tu re  and i l l - t r e a tm e n t  took  

p la ce  in  government o r  o th e r o f f i c i a l  p ro p e rty . In  S y r ia , these  

p la ce s  in c lu d e  o f f i c i a l  c i v i l  p r is o n s , o f f i c i a l  m i l i t a r y  p r is o n s ,  

d e te n tio n  ce n tre s  f o r  in te r ro g a t io n  and in v e s tig a t io n ,  p o l ic e  

s ta t io n s  and b u ild in g s  be long ing  to  the  s e c u r ity  fo rc e s .223 

A ccord ing  to  Amnesty In te rn a tio n a l,  s im i la r  p la ce s  a re  used in  o th e r  

co u n trie s , f o r  example, in  Saudi A rab ia , the  Drug D e ten tion  C entre  in  

Dammam, which i s  a governm ent b u ild in g .226

222, Amnesty International Egypt ; violations o f human rights, 1383 p I2
223, Amnesty International Report o f an Amnesty International Mission to the Kingdom o f 
Morocco, 1382 ppl6-17
224, “During 1382 and the early  months of 1383 allegations of ill-treatm ent and torture
vere frequent and consistent, They indicate that torture o f p o lit ic a l suspects by the
intelligence services and Revolutionary Committees during interrogation is  routine and 
systematic*,
Amnesty International Torture in  the Eighties 1384 p237
225, Amnesty International Report from Amnesty International to the government o f the
Syrian Arab Republic 1383 p IS f
226, “Several first-hand accounts named the Drug Detention Centre in  Dammam as an
interrogation centre uhere torture or ill-treatm ent frequently took place11,
Amnesty International Amnesty International Report 1385 p33S
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By su rve y in g  the  a u th o r it ie s  who c a r ry  o u t these a c t iv i t ie s  and the  

p la ce s  where they  a re  c a rr ie d  out, i t  may be concluded th a t  the  

p ra c t ic e  o f  to r tu re  i s  a t  le a s t  to le ra te d  by governm ents, w h ile  n o t  

open ly  a dm itted  as o f f i c i a l  p o l ic y .

That i t  i s  an o f f i c i a l  p o l ic y  o f  c e r ta in  Arab reg im es may be shown 

by the  id e n t i t y  o f  the  v ic t im s  o f  to r tu re  and the  apparen t reasons  

f o r  t h e i r  to r tu re  and i l l - t r e a tm e n t .  Many o f  the  v ic t im s  o f  to r tu re  

in  A rab c o u n tr ie s  f a l l  in to  c e r ta in  s o c ia l ca tego ries , f o r  example, 

s tu d e n ts ,227 la w ye rs ,228 d o c to rs ,229 tra d e  u n io n is ts  as w e ll as  those  

who a re  a c tiv e  in  human r ig h t s  movements.230

Ano ther ca tegory  o f  A rab s o c ie ty  whose members a re  o fte n  the  

ta rg e t o f  to r tu re  when deta ined  i s  th a t  o f  p o l i t i c a l  o p p o s it io n  o f  

va rio u s  k in d s ,

227, For example, according to Amnesty International, in  1982 AHMED MAKLDHF died as a result 
of torture a fte r being detained following student demonstrations at Benghazi university  in  
Libya,

Amnesty International Torture in  the Eighties p237
228, For example, according to Amnesty International, in  1980 a Libyan lawyer, lAMER
DESHA YES, died as a result o f torture within three days o f his being summoned for
questioning,

Amnesty International Torture in  the Eighties p23S
229, For example, according to Amnesty International, a Syrian doctor who was detained in  
1979, suffered torture before being released and fleeing the country, He said that he had 
been beaten on the soles o f the feet and tortured with e le c tr ic ity , A B ritish  doctor who 
examined him in September 1980 found that he bore scars consistent with the alleged torture,

Amnesty International Amnesty International Report 1981 p377
230, For example, according to Amnesty International, in  1980, HIWAFFAQ AL-DIN AL-
KDZBARI, the Syrian lawyer and F irs t Secretary o f the Syrian League for the Defence o f Human 
Rights was arrested a fte r a one day strike  called by members o f Syrian professional 
organisations to protest at the continuing state o f emergency, and c a ll for the end of 
m artial law, He was i l l - t r e a te d  during his detention u n til h is release in  November 1983,

Amnesty International Amnesty International Report 1984 p363



Form er members o f  governm ent,231 members o f "i l l e g a l ”  p o l i t i c a l  

p a r t ie s 232 and members o f  le g it im a te  p o l i t i c a l  p a r t ie s  opposed to  

those in  power233 a re  a l l  examples o f  t h is  ca tegory.

I t  seems th a t  th e  in te n t io n s  o f  to r tu re  a re  fo u r - fo ld .  As we saw in  

the  d e f in i t io n  in  the  D e c la ra tio n , the y  a re  : to  o b ta in  in fo rm a tio n ; 

to  o b ta in  a co n fe ss io n ; as a punishm ent; and to  in t im id a te . T o rtu re  

i s  used to  e x tra c t  in fo rm a tio n  from  deta inees about t h e i r  re a l o r  

a lle ge d  a c t i v i t ie s  and those o f  o th e rs , a s  w e ll as in  o rd e r to  g a in  

con fess ions , again to  re a l o r  a lleged  c rim es .234 I t  i s  a ls o  used to  

pun ish  and to  in t im id a te .233

231, For example, according to Amnesty International, former President and Prime M inister of
Syria, DP NOUR AL-DIN AL-ATASSI, along with other former government o ff ic ia ls  detained in  
1970, were reportedly tortured and denied medical treatment during their detention,

Amnesty International Report from Amnesty International to the government o f the Syrian 
Arab Republic 1983, p53
232, For example, according to Amnesty International, the Noroccan ZAAZAA ABDELLAH, along 
with another 25 p o lit ic a l detainees, was tortured a fte r being arrested and charged with 
'setting up il le g a l oragnisationsB in  1970,

Amnesty International Report o f an Amnesty International Mission to the Kingdom o f  
Morocco, 1982 p50
233, For example, according to Amnesty International, members o f legal p o lit ic a l opposition
parties  (eg,, UNEMlin Morocco are detained and i l l - t r e a te d  during detention or held in  poor 
conditions,

Amnesty International Report o f an Amnesty International Mission to the Kingdom o f 
Morocco, 1982
234, Amnesty International Torture in  the Eighties 1984 pp4-S and 226-244
235, An example o f the use o f torture to punish and intim idate is  found in  the action of
Libyan intelligence organisations against Palestinian and Libyan students who were arrested
and severely beaten during three days in  1984 a fte r they were involved in  demonstrations at 
the university in  Benghazi,

Arab-Asian A ffa irs  Vol 125 May 1984 p7
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Methods o f  to r tu re  used in  the  Arab c o u n tr ie s  a re  the  same as  

those used in  o th e r  co u n tr ie s . Those re p o rte d  may be d iv id e d  in to  a 

number o f  approaches ra n g in g  from  crude p h y s ic a l a tta c k  on v ic t im s ,  

w ith  bea tings  and fa la q a , to  more e la b o ra te  means o f  i n f l i c t i n g  

p h y s ic a l p a in , l i k e  the  a p p lic a t io n  o f  e le c t r ic a l  c u rre n t and the  use 

o f  co m p a ra tive ly  s o p h is tic a te d  equipm ent,236 to  m enta l to r tu re ,  

ra n g in g  from  th re a ts  on members o f  the  v ic t im 's  fa m ily  to  t h e i r  

a c tu a l p h y s ic a l a s s a u lt, o r  the  to r tu re  o f  o th e r deta inees in  f r o n t  

o f  the  v ic t im .237

236, In Dammam interrogation centre common practices included being forced to stand for 
hours at a time, and being beaten on the soles o f the feet and a l l  over the body with 
sticks, rubber hoses, with clothes hangers, knotted rope or e lec tr ic  cables,

A former detainee alleged that in  February 1384, at Dammam police station, h is  arms 
were tied  to chains which were pulled when he refused to answer questions, thereby 
dislocating his shoulder jo in ts ;  that he was shackled, hung upside down and beaten with 
wooden sticks; that cigarettes were put out on his arms and genitals, and that he was
submerged in  a large o i 1-drum fu l l  o f cold water 
Amnesty International Amnesty International Report 1886, p33S

237, Former detainees held by the Ira q i security forces allege that the wives and children
o f some detainees were detained and held in  nearby ce lls  in  order to put pressure on
detainees to "cooperate during interrogation",
Amnesty International Amnesty International Report 1984, p339
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SECTION A

IN THE LIGHT OF THE INTERNATIONAL INSTRUME NTS
i unlawful deprivation of l i fe  3
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There i s  no c le a r ly  accepted d e f in it io n  o f  e x tr a - ju d ic ia l execu tion  

in  in te rn a t io n a l law, s in c e  i t  has n o t been tre a te d  as a s p e c i f ic  

human r ig h t s  v io la t io n  be fo re  the  e a r ly  1980s, UN in te r e s t  fo c u s s in g  

on enforced o r  in v o lu n ta ry  d isappearances.

E x t ra ju d ic ia l execution  has been d e fin e d 238 as :

sM m M  .and, dslite ra te  killings of persons by reason of their real or imputed p o lit ic a l  
beliefs or activities, religion, other conscientiously held beliefs, ethnic origin, sex, 
colour or language, pmiM.QuLbjLQT.d£L.Qf.,,£.gomnb£ni.QLNi tb, Lts.cm lidty*.

T h is  d e f in it io n  i s  use fu l as i t  m entions the  main fa c to r s  

d is t in g u is h in g  e x t r a - ju d ic ia l k i l l i n g s  from  o th e r execu tions c a r r ie d  

out by governments, whether they  a r is e  from  le g a l p rocedures, as  

c a p ita l punishm ent, o r  k i l l i n g s  by governm ent fo rc e s  in  tim e  o f  war.

I t  i s  c le a r  th a t  e x t r a - ju d ic ia l execu tions a re  u n law fu l, w hether 

because they a re  p ra c tis e d  o u ts id e  the  ju d ic ia l  p rocess o r  because 

they  a re  c a rr ie d  ou t f o r  reasons which c o n tra d ic t  norm al 

c o n s t itu t io n a l o r  in te rn a t io n a l law . When I  examine the  p ra c t ic e  o f  

e x tr a - ju d ic ia l k i l l i n g  i t  w i l l  become c le a r  th a t  the  m o tiv a tio n  o f  

such execu tions may o fte n  be ca tego rised  as  p o l i t ic a l ,  r e l ig io u s  o r  

r a c ia l .

The o th e r  im p o rta n t element i s  the  r o le  o f  the  government which, as  

we w i l l  see, may o r  may n o t be acknowledged.

In  the  absence o f  a d e f in it io n  o f  t h is  p ra c t ic e  a t  the  

in te rn a t io n a l le v e l,  I  w i l l  examine the  in te rn a t io n a l p ro v is io n  m ost 

c lo s e ly  assoc ia ted  w ith  the  a r b i t r a r y  d e p r iv a tio n  o f  l i f e .

238, Amnesty International Report from Amnesty International to the government o f the Syrian 
Arab Republic, p33
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In te rn a tio n a l p ro te c t io n

A t the  in te rn a t io n a l le v e l, the  most fundam enta l r ig h t ,  th e  r ig h t  to  

l i f e  i s  p ro te c te d  in  the  in te rn a t io n a l human r ig h t s  in s tru m e n ts  in  

A r t ic le  3 o f  the  UDHR, as fo l lo w s  :

"Everyone has the right to l i f e , , , " 

and in  A r t ic le  6, paragraph  1 o f  the  ICCPR, which s ta te s  :

*Every human being has the inherent right to life , This right shall be protected by lav, No 
one shall be arbitrarily deprived of his life , *

O ther parag raphs in  t h is  a r t ic le  o f  the  ICCPR, which e la b o ra te  

le g a l p ro te c t io n  f o r  the  r ig h t  to  l i f e ,  f o r  example, p ro v is io n s  

m en tion in g  th a t  c a p ita l punishm ent shou ld  o n ly  be imposed f o r ” the  

m ost se rio u s  c rim e s ”  (paragraph 2 ), and th a t  those sentenced to  

death shou ld  have th e  r ig h t  to "seek pardon o r  commutation o f  th e  

sentence"  (paragraph 4 ), w i l l  n o t be examined in  g re a t d e ta i l  in  

t h is  research as I  in te n d  to  concen tra te  on a r b it r a r y ,  i l l e g a l  and 

above a l l  e x t r a - ju d ic ia l  d e p r iv a tio n  o f  l i f e  p ra c tis e d  by  

governm ents. The re g io n a l conven tions a ls o  p ro te c t  t h is  r ig h t  in  

s im i la r  te rm s.239

23$, For example, the European Convention on Human Rights and Fundamental Freedoms, Article 
2, paragraph f; the American Convention on Human Rights, Article 4, paragraph 1; the African 
Charter on Human and Peoples Rights, Article 4,
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In  exam in ing  these in s tru m e n ts , i t  seems th a t t h is  r ig h t  i s

p ro te c te d  in  genera l term s, and as w ith  the  o th e r r ig h ts  I  examined, 

the  in d iv id u a l 's  r ig h t  shou ld  be p ro te c te d  by law . I t  seems th a t  the  

in s tru m e n t in te n d s  to  p ro te c t  the  in d iv id u a l from  a r b i t r a r y  

d e p r iv a tio n  o f  l i f e .  As I  showed in  my d iscu ss ion  o f  a r b i t r a r y  

a r re s t  and d e te n tio n , th e  term  " a r b it r a r y "  im p lie s  both i l l e g a l  and 

un jus t a c ts , f o r  example, execu tions c a rr ie d  ou t i l l e g a l l y  o r  

a cco rd in g  to  an u n ju s t law.

I l le g a l o r  a r b i t r a r y  execu tions must be d is tin g u is h e d  fu r th e r  fro m  

e x tr a - ju d ic ia l k i l l in g s ,  s in c e  the  l a t t e r  a re  com p le te ly  sepa ra te  

from  th e  processes o f  law . Meanwhile, th e  fo rm e r could be w ith in  the  

ju d ic ia l  p rocess, bu t te c h n ic a lly  f a i l  to  f u l f i l  the  c o n d it io n s

re q u ire d  by the  law . They may a ls o  be in  accordance w ith  law , but

the  law  i t s e l f  may be u n ju s t o r  a r b i t r a r y .

The UN General Assembly, in  i t s  re s o lu t io n  36 /22  o f  19th  November

1981240 condemned the  p ra c t ic e  o f  summary execu tions and a r b i t r a r y

executions, d e p lo r in g  the  spread o f  th e  p ra c t ic e  th roughou t the

w orld , The re s o lu t io n  m entions th a t  many such execu tions a re

p o l i t i c a l l y  m o tiva ted . We w i l l  see th a t  many e x tr a - ju d ic ia l k i l l i n g s  

a re  a ls o  p o l i t i c a l l y  in s p ire d .

240, A/RES/36/22 o f 19th November 1981 in  International Legal Materials 21 1982 pp203-4



E x t ra - ju d ic ia l k i l l i n g

E x t ra - ju d ic ia l k i l l i n g s  may be d iv id e d  in to  d i f fe r e n t  ca te g o rie s . 

These in c lu d e  deaths in  de te n tio n , dea ths where the  exac t fa te  o f  

the  v ic t im  i s  unknown, and execu tions c a rr ie d  ou t by governm ents, 

whether o r  n o t these a re  acknowledged.

Deaths in  d e te n tio n  may be regarded as a fo rm  o f  e x t r a - ju d ic ia l  

k i l l i n g .  Deaths may occur w h ile  people a re  deta ined by p o l ic e  o r  

s e c u r ity  fo rce s , e ith e r  as a re s u lt  o f  to r tu re  o r  i l l - t r e a tm e n t  

d u r in g  in te r ro g a t io n ,  o r  as a re s u lt  o f  the  c o n d it io n s  o f  d e te n tio n .

I t  i s  n o t c le a r  w hether the  o b lig a t io n  o f  d e ta in in g  a u th o r it ie s  to  

safeguard the  l i f e  o f  those deta ined  can be regarded as a b so lu te  a t  

the  in te rn a t io n a l le v e l.  The question  o f  governm ent r e s p o n s ib i l i t y  in  

t h is  re sp e c t was ra is e d  by two cases be fo re  the  European Commission 

on Human R ig h ts .

In  X v. United Kingdom241, a p r is o n e r  a lle ge d  th a t  h is  l i f e  was 

endangered by p r is o n  s t a f f 's  " r ig h t  to  k i l l " ,  though the  B r i t is h  

government argued th a t  h is  l i f e  was p ro te c te d  by the  o rd in a ry  law  

o f  hom icide. The a p p lic a t io n  was in  any event declared in a d m is s ib le .  

A no ther case, S im on-Herald v. A u s tr ia 242, in  which a p r is o n e r  a lle g e d  

th a t  p r is o n  c o n d it io n s  and the  neg ligence  o f  p r is o n  o f f i c i a l s  had 

endangered h is  l i f e ,  was declared a d m is s ib le  by the  Commission. A 

f r ie n d ly  s e ttle m e n t was reached, so no d e c is io n  was made.

241, (4203/69) CD 34, 48
242, (4340/69) CD 38, 18
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With re g a rd  to  deaths re s u lt in g  from  p o o r c o n d it io n s  o f  d e te n tio n , 

reasons in c lu d e  p o o r p h y s ic a l c o n d it io n s  and inadequate o r  non­

e x is te n t m edical care . A t the  in te rn a t io n a l le v e l, the  UN S tandard  

Minimum Rules f o r  the  Treatm ent o f  P r is o n e rs 243 co n ta in s  p ro v is io n s  

which seek to  sa feguard  the  p h y s ic a l w e ll-b e in g  o f  p r is o n e rs . Even 

though those  ru le s  la y  down minimum requ irem ents, t h e i r  im portance  

f o r  the  p ro te c t io n  o f  human r ig h ts  cannot be ignored . C oun tries  

shou ld  p ro v id e  the  necessary le g is la t iv e  and a d m in is tra t iv e  measures 

based on the  re c o g n it io n  o f  in h e re n t human r ig h ts .  The UN has c a lle d  

f o r  the  im p lem enta tion  o f  the  S tandard Minimum Rules s in c e  1957.244 

These p ro v is io n s  may be found in  P riso n  and o th e r law s a t  the  

n a tio n a l le v e l.

One can summarise the  p ro v is io n s  con ta ined  in  the  S tandard  Minimum 

Rules as fo llo w s . They a re  d iv id e d  in to  ru le s  o f  gene ra l 

a p p lic a t io n 245 and ru le s  f o r  s p e c ia l c a te g o rie s  o f  p r is o n e rs , w ith  

g u id e lin e s  f o r  the  trea tm en t o f  p r is o n e rs  under sentence and 

abnormal p r is o n e rs , p r is o n e rs  under a r re s t ,  o r  a w a it in g  t r i a l  and 

c i v i l  p r is o n e rs .

Reasons g iven  f o r  dea ths in  d e te n tio n  in c lu d e  a lle g a t io n s  o f  

s u ic id e  by deta inees, a tte m p ts  to  escape and a tta c k s  on p r is o n  

guards. These may be regarded as a tte m p ts  by the  a u th o r it ie s  to  

deny t h e i r  r e s p o n s ib i l i t y  f o r  deaths in  d e te n tio n .

243, (4340/69) CD 38, 18
244, Review of the International Comission of Jurists 4 December 1969, p46f
245, These include recommendations on administration (provision of a register and for 
separation of d iffe rent categories o f prisoners, conduct o f s ta ff, the ir selection and 
supervision), accommodation (including fa c il i t ie s  for personal hygiene, clothing and 
bedding), prisoners' regime (including food, exercise and medical care), work and discip line  
(including punishments and res tra in t),
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With rega rd  to  dea ths a lle g e d ly  re s u lt in g  from  a tte m p ts  to  escape

and a tta c k s  on p r is o n  guards, i t  i s  w o rth w h ile  to  examine the  UN

Code o f  Conduct f o r  Law Enforcem ent O f f ic ia ls 246, A r t ic le  3 o f  which  

p ro v id e s  th a t  :

"law enforcement o ff ic ia ls  may use force only when s tr ic t ly  necessary and to the extent 
required for the performance o f their duty".

The commentary to  t h is  a r t ic le  s p e c if ie s  two more p ro v is io n s , th a t  :

",, in  no case should this provision be interpreted to authorise the use o f force which is
disproportionate to the legitim ate objective to be achieved,"

",, in  general, firearms should not be used except when a suspected offender o ffers armed 
resistance or otherwise jeopardises the lives  o f others and less extreme measures are m i  
suffic ient to restrain or apprehend the suspected offender",

A ccord ing  to  t h is  code th e re fo re , w h ile  p r is o n  o f f ic ia l s  may use 

fo rc e  to  p re ve n t escapes o r  defend them selves, t h is  fo rc e  shou ld  be 

necessary and l im ite d  to  the  e x te n t re q u ire d  by th e  c ircum stances.

The n ex t ca tego ry  o f  e x t r a - ju d ic ia l execu tion  i s  th a t  in  which the  

fa te  o f  the  v ic t im  i s  unknown o r  a t  le a s t  und isc losed, s o -c a lle d  

"disappearances". T h is  in c lu d e s  execution o f  persons o f  whom the  

a r re s t  i s  n o t acknowledged by the  a u th o r ity .  In  c o n tra s t w ith  the  

p r in c ip le  th a t  the  governm ent i s  re s p o n s ib le  f o r  sa fe g ua rd in g  the  

l i f e  and freedom o f  i t s  c it iz e n s , in  such cases the  governm ent 

a vo id s  accoun ting  f o r  the  l i f e  and s a fe ty  o f  in d iv id u a ls  by 

denying any knowledge o f  t h e i r  a r re s t  and subsequent fa te .

24$, Adopted by tbs f ir s t  UN Congresses on the Prevention o f Crime and the Treatment o f 
Offenders 30th August 1355 and approved by the UN Economic and Social Council on 31st July 
19S7,
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A t the  in te rn a t io n a l le v e l,  the  UN Human N ig h ts  Commission 

e s ta b lish e d  a Working Group on Enforced o r  In v o lu n ta ry  

Disappearances. In  i t s  re p o r t247, the  Group commented th a t  

governm ents may n o t avo id  th e i r  r e s p o n s ib i l i t y  f o r  what happens 

w ith in  t h e i r  b o rde rs .

I t  i s  a ls o  w o rth w h ile  to  m ention the  f in d in g  o f  the  In te r-A m e rica n  

Commission on Human N ig h ts  in  re sp e c t o f  "d isappearances", s in c e  

the  p ra c t ic e  occurs w id e ly  in  South American c o u n tr ie s . The 

Commission found th a t  where in d iv id u a ls  have d isappeared bu t the  

governm ent concerned re fu se s  to  g iv e  any in fo rm a tio n  about them, o r  

about the  p ro g re ss  o f  any in v e s t ig a t io n s  aimed a t  d e te rm in in g  t h e ir  

whereabouts, i t  i s  le g it im a te  to  presume th a t  the re  has been a 

v io la t io n  o f  the  a r t ic le 248 p ro te c t in g  the  r ig h t  to  l i f e  in  the  

American D e c la ra tio n  on the  N ig h ts  and D u tie s  o f  Nan, and th a t  

agents o f  the  governm ent o r  in d iv id u a ls  p ro te c te d  o r  to le ra te d  by  

i t ,  "have n o t been u n invo lve d " in  the  v io la t io n .

The n e x t ca tegory  o f  e x t r a - ju d ic ia l execution  i s  th a t  o f  e xecu tions  

c a rr ie d  ou t by governm ents. These may o r  may n o t be acknowledged by 

the  government.

247, Report o f the forking Group on Enforced or Involuntary Disappearances E/CM, 4/1435 
(January 26th 1981)
248, A rtic le  I  o f the American Declaration on the Rights and Duties o f Man
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Those acknowledged by governm ents in c lu d e  summary execu tions  

ordered by the  a u th o r it ie s ,  and o th e r execu tions c a r r ie d  out on 

judgements from  c o u r ts  la c k in g  le g a l safeguards, o r  as a r b i t r a r y  

punishm ent f o r  crim es, which under n a tio n a l and in te rn a t io n a l law  do 

n o t w a rra n t the  death p e n a lty . Legal sa feguards f o r  those  charged  

w ith  c a p ita l crim es, f o r  example, the  r ig h t  to  appeal to  a h ig h e r  

co u rt, a re  conta ined  in  a l l  n a t io n a l le g is la t io n ,  and a t  the  

in te rn a t io n a l le v e l,  A r t ic le  4 o f  the  ICCPR co n ta in s  b a s ic  minimum 

procedures f o r  death p e n a lty  cases.

As I  m entioned b r ie f ly  in  my d iscu ss io n  o f  p o l i t i c a l  reasons f o r  

a r b i t r a r y  a r re s t  and d e te n tio n , some governm ents have p re s c r ib e d  

harsh punishm ents, in c lu d in g  the  death p e n a lty , f o r  p o l i t i c a l  

"crim es". I t  may be s a id  th a t  in te rn a t io n a l and most n a t io n a l law  

does n o t a llo w  f o r  such a harsh  p e n a lty  f o r  "c rim es”  o f  a p o l i t i c a l  

nature .

Those which governm ents do n o t acknowledge in c lu d e  those  cases 

where the  c ircum stances a re  known, bu t the  governm ent does n o t  

co ns ide r i t s e l f  re sp o n s ib le . These in c lu d e  execu tions c a r r ie d  out by 

lo c a l o r  m i l i t a r y  a u th o r it ie s  which a re  n o t n e c e s s a rily  o rdered  o r  

approved by the  government, execu tions by p a r a m il i ta ry  g roups  

supported o r  to le ra te d  by the  government, and execu tions o rdered  o r  

c a rr ie d  ou t by c iv i l ia n s  in  the  s e rv ic e  o f  government o r  in  sem i­

o f f i c ia l  capaci t ie s .249

2432, For sxMple, ths Revolutionary Comittess,
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SECTION B

IN THE LIQHT OF THE NATI ONA L INSTR UME NTS
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In  the  Arab w orld  the  re l ig io u s  background must be regarded as  a 

fa c to r  in  the  re te n t io n  o f  c a p ita l punishm ent. The c o n s t itu t io n s  o f  

m ost Arab c o u n tr ie s  c la im  to  draw guidance from  the  tea ch in gs  o f  

Is lam , and some m ention th a t  the  p r in c ip le s  o f  Is la m ic  le g is la t io n  

(S h a r i’a ) c o n s t itu te  a p r im a ry  source o f  la w .250

O ther Arab c o u n tr ie s  have re v e rte d  to  the  Qur’an as  th e  r u l in g  

c o n s t itu t io n ,  f o r  example, L ibya , which revoked i t s  fo rm a l

c o n s t itu t io n  in  1977 and c la im s  to  r e ly  on the  teach ings  o f  the  

Qur’an.257

In  fa c t ,  the  Is la m ic  r e l ig io n  p e rm its  the  death p e n a lty  o n ly  as the  

punishm ent f o r  c e r ta in  s p e c if ie d  crim es, f o r  which d e ta ile d

p ro v is io n s  may be found in  Is la m ic  law , which w i l l  be examined in  

C hapter 4. I t  m ust be s a id  th a t  n o th in g  in  Is la m ic  tea ch in g  p e rm its  

e x tr a - ju d ic ia l k i l l i n g ,  as c a p ita l punishm ent i s  a llow ed  o n ly  f o r

s p e c if ie d  s e r io u s  crim es, w ith in  the  ju d ic ia l  fram ew ork.

The Qur’an says ;

"Do not k i l l  a soul vhich 411ah has siada sac red except through the due process o f law* 
(6:151)

As Abul A ’la  Mawdudi252 p o in ts  out, Is lam  p r o h ib i t s  a l l  k i l l i n g  

except th a t  done in  the  due p rocess o f  law . D ec is ions  about the  

im p o s itio n  o f  the  death p e n a lty  shou ld  n o t be l e f t  to  a c o u r t which  

d is re g a rd s  God’s  w i l l  and i s  under the  in flu e n c e  o f  the

a d m in is tra t io n , s in c e  such a ju s t ic ia r y  may m is c a rry  ju s t ic e .

250, For example, a r t ic le  2 of the Egyptian Constitution, CCPR/C/SR, 433 o f 4th A pril 1384,
p2
251, CCPR/C/l/Add, 20 o f 24th January 1378, p i
252, In  his "Human Rights in  Islam" 2nd ed 1380, p23
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A s ta te  cannot seek ju s t i f ic a t io n  in  the  Qur’an i f  i t  m urders  

c it iz e n s  because they  oppose u n ju s t p o l ic ie s  and a c tio n s , o r  

c r i t i c i s e  i t  f o r  i t s  misdeeds.

Even th is  b r ie f  exam ination shows th a t  no s ta te  can seek 

ju s t i f ic a t io n  f o r  the  p ra c t ic e  o f  e x t r a - ju d ic ia l k i l l i n g  in  the  

teach ings o f  Is lam . As the  p ra c t ic e  i s  outlawed by in te rn a t io n a l law, 

so  i t  i s  fo rb id d e n  by the  teach ings  o f  revea led  r e l ig io n .2SS

The death p e n a lty  i s  p re s c rib e d  as a punishm ent in  th e  le g is la t io n  

o f  m ost A rab co u n trie s . The p ro v is io n  o f  A r t ic le  6, paragraph  2  o f  

the  ICCPR, which recommends th a t  c a p ita l pun ishm ent shou ld  be 

imposed o n ly  f o r  the  m ost s e rio u s  c rim es i s  to  be found in  th e  law  

codes o f  m ost A rab co u n trie s , as the  death p e n a lty  i s  r e s t r ic te d  to  

crim es such as p rem ed ita ted  m urder, espionage o r  a tte m p ts  to  

overth row  the  government. In  gene ra l, the  death p e n a lty  has been 

r e s t r ic t iv e ly  a p p lie d  to  these c rim es save where n a tio n a l s e c u r ity  

o r  the  r u l in g  reg im e has been th rea tened. Many sentences have been 

commuted to  l i f e  im prisonm ent and a number o f  pardons have been 

gran ted . By exam in ing  the  le g is la t io n  o f  some Arab c o u n tr ie s , I  w i l l  

dem onstrate what sa feguards o f  the  in d iv id u a l a g a in s t e x t r a - ju d ic ia l  

execution e x is t  in  Arab c o u n tr ie s ’ n a tio n a l le g is la t io n .

253, I  t i l l  examine this  point in  m e  d eta il in  Chapter Four,
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As I  p o in te d  ou t the  death p e n a lty  i s  r e s t r ic te d  to  s e rio u s  crim es  

in  the  Arab co u n tr ie s , In  Ira q , the  Law f o r  the  R eform ation  o f  the  

Legal System in  Ira q  No. 35 (1977) r e s t r i c t s  the  im p lem en ta tion  o f  

d e p riv a tio n  o f  l i f e  to  the  most se rio u s  o ffences  e x is t in g  in  I ra q i  

le g is la  t io n .254

The genera l p r in c ip le s  th a t  p e n a lt ie s  a re  to  be imposed o n ly  in  

accordance w ith  the  law  in  fo rc e  a t  the  tim e  o f  the  o ffence , and 

th a t  they  cannot be c a rr ie d  ou t except in  accordance w ith  f in a l  

judgement rendered by a competent co u rt, a re  to  be found in  A r t ic le  

280 o f  the  C rim in a l Procedure Law No 23 o f  1971. There a re  

safeguards f o r  the  im p o s it io n  o f  the  death p e n a lty  in  Ira q . A r t ic le  

254 o f  the  same law  p ro v id e s  any such judgement by a C ourt o f  

Session should be examined by a C ourt o f  C assation, even when no 

appeal a g a in s t the  judgement i s  subm itted , The death p e n a lty  shou ld  

be considered by the  f u l l  chamber o f  the  Court o f  C assation , 

(A r t ic le  257, paragraph (b) o f  the  same la w ). A r t ic le  285, paragraph  

(b) p ro v id e s  th a t  the  d ec is ion  must be r a t i f ie d  by th e  P re s id e n t o f  

the  R epub lic  by a Republican Decree issued  in  accordance w ith  

A r t ic le  58, paragraph (m) o f  the  I r a q i c o n s t itu t io n .2SS

254, m / C / ! M d ,45 o f 8th June 15/9, pp29-34
255, ib id,



Anyone sentenced to  death in  Ira q  may subm it a p e t i t io n  seek ing  

pardon o r  commutation o f  the  sentence. The ju r is d ic t io n  o f  the  

P re s id en t o f  the  R epub lic  to  take  any d e c is io n  re g a rd in g  death  

p e n a lt ie s  i s  abso lu te . A ccord ing  to  A r t ic le  58, paragraph (m) o f  the  

c o n s t itu t io n  he may r a t i f y  i t  o r  issu e  a s p e c ia l amnesty, A r t ic le  

286 o f  the  C rim in a l Procedure Law empowers the  P re s id en t to  issu e  a 

decree to  execute the  p e n a lty , commute i t  o r  pardon the  one 

sentenced to  death.

In  Jordan, th e  death p e n a lty  i s  l ik e w is e  imposed o n ly  f o r  s e r io u s  

crim es, as Jordan ian C rim in a l Law No 16 o f  1960 s p e c if ie s  

prem ed ita ted  m urder and espionage.256 In  a d d it io n , the  Jo rdan ian  

Penal Code p re s c r ib e s  the  death p e n a lty  f o r  ,fc rim es in v o lv in g  an 

a tta c k  on the  l i f e  o f  H is  M a jesty the  K ing, an a tte m p t to  change the  

c o n s t itu t io n  by fo rc e  o r  in c ite m e n t to  armed re b e ll io n  a g a in s t the  

e x is t in g  c o n s t itu t io n a l a u th o r it ie s  and to  crim es o f  p rem ed ita ted  

murder, m urder com m itted in  the  p re p a ra tio n , fu r th e ra n c e  o r  

p e rp e tra tio n  o f  a fe lo n y , and p a r r ic id e ."257 S im ila r  p ro v is io n s  to  

those in  the  I r a q i C rim in a l Procedure th a t  p e n a lt ie s  may o n ly  be 

imposed i f  th e y  were p re s c rib e d  by law  a t  the  tim e  the  c rim e s  were 

com m itted a re  con ta ined  in  Jordan ian le g is la t io n .

256, CCPR/C/!/Add,55 o f 7th August 1961, p3
257, m /C /J /A d d , 24 o f 13th A pril 1978, p3



In  Jordan, the  death p e n a lty  becomes f in a l  o n ly  a f t e r  i t  has passed  

through a l l  the  ju d ic ia l  s tages and in  a d d it io n , A r t ic le  357 o f  the  

Code o f  Court Procedure s t ip u la te s  th a t  the  case f i l e  s h a l l  go  

through the  M in is te r  o f  J u s tic e  and the  Prim e M in is te r  to  the  

C ouncil o f  M in is te rs , who s h a l l examine th e  f i l e ,  express i t s  o p in ion  

on the  case to  the  K ing, and subm it i t s  d e c is io n  on the  case to  him. 

The K ing  has the  pow er to  g ra n t a s p e c ia l pardon on the  

recommendation o f  the  C ouncil O f M in is te rs , (A r t ic le s  50 and 51 o f  

the  C o n s t i tu t io n ) . A genera l am nesty may be p roc la im ed  by means o f  

a s p e c ia l le g is la t iv e  a c t, acco rd in g  to  A r t ic le  53.

The E gyp tian  Penal Code p ro v id e s  the  death p e n a lty  as a punishm ent 

f o r  a number o f  o ffences  a g a in s t the  s ta te  and a g a in s t the  

in d iv id u a l.  The fo rm e r may be d iv id e d  in to  those h a rm fu l to  e x te rn a l 

s e c u r ity , l i k e  the  c rim e  o f  espionage and c o n s p ir in g  w ith  a h o s t i le  

s ta te  to  damage E gypt*s defence o r  m i l i t a r y  o pe ra tio ns , and those  

a g a in s t in te rn a l s e c u r ity ,  such as armed a tta c k s  on la w -e n fo rc in g  

a u th o r it ie s ,  use o f  arms o r  e xp lo s ive s  w ith  the  aim o f  o ve rth ro w in g  

the  regim e, and p o l i t i c a l  a ssa ss in a tio n s . Under p ro v is io n s  o f  A r t ic le  

83A o f  the  E gyp tian  Penal Code the  death p e n a lty  may be imposed f o r  

any o ffence  a g a in s t e x te rn a l s e c u r ity ,  as conta ined  in  A r t ic le s  77 - 

85. Under the  same p ro v is io n  the  death p e n a lty  may be imposed f o r  

o ffences a g a in s t in te rn a l s e c u r ity , as conta ined  in  A r t ic le s  86-102.

O ffences a g a in s t the  in d iv id u a l f o r  which the  death p e n a lty  may be 

imposed in c lu d e  p rem ed ita ted  and d e lib e ra te  m urder and to r tu re  

re s u lt in g  in  death.
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A d d it io n a l o ffe n ces  c a r ry in g  the  death p e n a lty  a re  con ta ined  in  

the  M i l i t a r y  Code. They in c lu d e  c o lla b o ra tio n  w ith  the  enemy, 

s e d it io n , m isuse o f  a p o s it io n  o f  a u th o r ity  and d e s e rtio n .sss

In  L ibya , the  death sentence may le g a l ly  be imposed under a r t ic le  

17 o f  the  Penal Code.259 The L ibyan  Penal Code s p e c if ie s  c e r ta in  

crim es p un ish a b le  by death, in c lu d in g  p rem ed ita ted  m urder ( A r t ic le  

368), ta k in g  up arm s a g a in s t the  s ta te  (A r t ic le  165), f a c i l i t a t i n g  

the  e n try  o f  an enemy in to  the  c o u n try  (A r t ic le  166), p lo t t in g  w ith  

fo re ig n  s ta te  to  wage war a g a in s t the  s ta te  (A r t ic le  166), sabotage  

o f  m i l i t a r y  e s ta b lish m e n ts  in  tim e  o f  war (A r t ic le  179), armed 

r e v o l t  a g a in s t the  s ta te  (A r t ic le  201), sabotage, lo o t  and m urder 

(A r t ic le  202) and in c ite m e n t to  c i v i l  war (A r t ic le  2 0 3 ).260

A p o s s ib le  safeguard  i s  th a t  sentence s h a l l n o t be c a r r ie d  ou t 

unless i t  becomes f in a l ,  a f t e r  the  exhaustion  o f  a l l  appeal 

procedures. The app rova l o f  the  Peop le 's General Congress s h a l l  be 

sought be fo re  i t  i s  c a rr ie d  out, ( A r t ic le  430 o f  the  Penal Code).

In  S y ria , the  Court o f  A ss izes i s  competent to  judge o ffe n ce s  i f  

the  punishm ent i s  the  death p e n a lty . The d ec is ion  o f  t h is  c o u r t i s  

su b jec t to  appeal to  the  C rim in a l Court o f  Appeal. There i s  no 

appeal a g a in s t the  judgement o f  the  C ourt o f  Appeal bu t th e  accused 

may a p p ly  to  th e  Supreme Court o f  C assation to  quash th e  v e rd ic t .251

258 Amnesty International Egypt ; violations of human rights An Amnesty International 
report, pp/5-16
259, CCPR/C/1/Add, 28 o f 24th January 1978, p2
250, ihid,
251, Amnesty International report from Amnesty International to the government o f the Syrian 
Arab Republic, p48

-1 8 7 -



The Lebanese Penal Coda p ro v id e s  in  A r t ic le  549 th a t  :

"U ilfu l homicide shall be punishable by death i f  i t  was committed ;
1, with malice aforethought;
2, in  order to prepare, fa c ilita te  or execute a crime or an o ffe nc e ,,,;
3, on the person of a parent or child  of the c u lp rit;
4, with the attendant circumstances that the cu lprit had made use o f b ru ta lity  or acted 

cruelly towards persons,u

The Penal Code, in  A r t ic le  43, p ro v id e s  th a t  the  sentence shou ld  

n o t be c a rr ie d  ou t be fo re  i t  has been re fe r re d  to  the  R eprieve  

Commission, and has been approved by the  Head o f  S ta te .262

In  Morocco, the  Penal Code co n ta in s  p ro v is io n s  f o r  the  death  

p e n a lty  which may be imposed f o r  c rim es o f  v io lence , in c lu d in g  

m urder and a rson, and crim es which endanger the  s a fe ty  o f  the  s ta te .  

A r t ic le  163 o f  the  Moroccan Penal Code p re s c r ib e s  a m andatory death  

p e n a lty  f o r  an a tte m p t on the  l i f e  o f  the  monarch, h e i r  to  the

throne, o r  o th e r members o f  the  ro y a l fa m ily .

O ther a r t ic le s  o f  the  Penal Code re la te  to  in te rn a l s e c u r ity  o f  the  

s ta te , p re s c r ib in g  the  death p e n a lty  f o r  those who a tte m p t to  

in s t ig a te  c i v i l  war by p ro v id in g  arm s o r  in c i t in g  the  peop le  to  arm

themselves. A r t ic le  181 re la te s  to  the  e x te rn a l s e c u r ity  o f  the

s ta te , such as g iv in g  in fo rm a tio n  o r  a id  to  p o te n t ia l ly  h o s t i le  

fo re ig n  pow ers.263

262, CCPR/C/1/Add, 60 of 25th A pril 1933, p9
263, Amnesty International Amnesty International B riefing Morocco, October 1977, p p !3 -l4



A r t ic le  648 o f  the  Code o f  C rim in a l Procedure s ta te s  th a t  the  

P u b lic  P rosecu to r s h a l l re p o r t  eve ry  sentence o f  death to  the  

M in is te r  o f  J u s tic e  as soon as i t  has been announced, and no 

sentence o f  death may be executed un less a p e t i t io n ,  m andatory i f  

necessary, has been made, ( A r t ic le  649). A r t ic le s  51, 53 and 54 

p ro v id e  the  r ig h t s  o f  pardon and am nesty.264

264, CCPR/C/10/Add, 2 o f 19th February 1981 pp 14-16
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SECTION C

IN THE LIGHT OF THE PRACTICES

-190-

IN ARAB COUNT R I E S



As we saw when I  examined the  le g is la t io n  o f  the  Arab co u n trie s ,  

even though th e  r ig h t  to  l i f e  i s  n o t d i r e c t ly  p ro te c te d  by the  

c o n s t itu t io n  o r  o th e r  laws, we saw, in  connection w ith  the  death  

p e n a lty , some p ro te c t io n  f o r  those charged w ith  c a p ita l o ffences .

One can say th e re fo re  th a t  even though the  c o n s t itu t io n s  do n o t 

p ro v id e  p ro te c t io n  o f  the  r ig h t  o f  l i f e  as such, the  law s im p ly  

th a t  d e p r iv a t io n  o f  l i f e  may o n ly  be c a rr ie d  ou t as a p e n a lty  in  

accordance w ith  the  law.

I t  m ig h t be s a id  th a t  the  n a tu re  o f  e x tra -  ju d ic ia l execu tion  as  

opposed to  ju d ic ia l  execution  as a le g a l p e n a lty  i s  com parable to  

a r b i t r a r y  a r re s t  and d e te n tio n  as opposed to  la w fu l a r re s t  and 

de te n tio n , in  th a t  in  both cases, grounds and procedures f o r  t h e i r  

le g a l p ra c t ic e  a re  e s ta b lish e d  in  law , and the  fa i lu r e  to  s a t is f y  

these requ irem en ts  makes the  a r re s t  a r b i t r a r y  and the  execution  

e x tr a - ju d ic ia l .  To be s p e c if ic ,  the  la w fu l grounds o f  a r re s t  a re  

comparable to  the  n a tu re  o f  the  c rim es  f o r  which the  death p e n a lty  

may be imposed, and the  le g a l sa feguards f o r  those a rre s te d  and 

deta ined a re  comparable to  the  le g a l sa feguards f o r  those  charged  

w ith  c a p ita l o ffences.

E x t ra - ju d ic ia l executions, as we saw e a r l ie r ,  a re  k i l l i n g s  c a rr ie d  

out by, o r  w ith  th e  c o m p lic ity  o f,  the  a u th o r it ie s  w ith o u t the  

minimum guarantees o f  due p rocess  o f  law.

I  in te n d  to  examine the  p ra c t ic e  o f  e x t r a - ju d ic ia l k i l l i n g  a cco rd in g  

to  the  ca te g o rie s  I  d is tin g u is h e d  e a rlie r-, beg inn ing  w ith  dea ths in  

d e ten tion .
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Deaths in  d e te n tio n  may be regarded as a form  o f  e x tr a - ju d ic ia l  

k i l l i n g .  Deaths may occur w h ile  peop le  a re  deta ined by p o lic e  o r  

s e c u r ity  fo rc e s , e i th e r  as a r e s u lt  o f  to r tu re  o r  i l l - t r e a tm e n t  

d u rin g  in te r ro g a t io n ,  o r  as a r e s u lt  o f  the  c o n d it io n s  o f  d e te n tio n .

Reasons g ive n  f o r  deaths in  d e te n tio n  in c lu d e  a lle g a t io n s  o f  

s u ic id e  by deta inees, a tte m p ts  to  escape and a tta c k s  on p r is o n  

guards. These may be regarded as a tte m p ts  by the  a u th o r it ie s  to  

deny t h e ir  r e s p o n s ib i l i t y  f o r  deaths in  de te n tio n .

A ccord ing  to  Amnesty In te rn a t io n a l26S, the  death o f  a S y rian  

studen t, w h ils t  in  the  custody o f  the  S y ria n  s e c u r ity  fo rc e s  in  

A p r i l  1983, occurred  as a re s u lt  o f  to r tu re .  S y ria n  gua rds a lle g e d ly  

th rew  h is  body from  the  th i r d  f lo o r  window o f  a h o s p ita l to  make 

h is  death appear as s u ic id e .

In  L ib ya , a cco rd in g  to  Amnesty In te rn a tio n a l,  th re e  la w ye rs  were 

among many who d ied  in  custody in  1980, a lle g e d ly  as a r e s u lt  o f  

to r tu re .266 In  1982, th ree  s tud e n ts  a lle g e d ly  d ied  under to r tu re  in  

custody o f  the  s e c u r ity  s e rv ic e s .267 D u ring  1984, some de ta inees who 

bore m arks o f  to r tu re  were seen on L ibyan te le v is io n  m aking  

confess ions, one o f  whom re p o r te d ly  d ied  la t e r  under to r tu re .  In  the  

same y e a r a Norwegian was re p o rte d  to  have d ied  under to r tu re  

w h ils t  in  the  custody o f  a R e vo lu tio n a ry  Committee.268

265, Amnesty International Amnesty International Report 1984, p364
266, Amnesty International Amnesty International Report 1981, p370
267, Amnesty International Amnesty International Report 1983, pp320-321
268, Amnesty International Amnesty International Report 1985, p329
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Deaths in  d e te n tio n  a ls o  occur as a r e s u lt  o f  p o o r c o n d it io n s  o f  

de ten tion , in c lu d in g  la c k  o f  m edica l ca re  f o r  p r is o n e rs .

A ccord ing  to  Amnesty In te rn a tio n a l,  a p r is o n e r  d ied  in  Beni M e lla l 

P rison  in  Morocco in  1984, and h is  fe l lo w  deta inees a lle g e d  th a t  he 

was denied necessary m edical ca re .269 Amnesty In te rn a t io n a l a ls o  

b e lieve  th a t  up to  tw e n ty  m i l i t a r y  p r is o n e rs  have d ied  in  Morocco as  

a re s u lt  o f  p o o r p r is o n  c o n d it io n s  -  "w indow less, f i l t h y  and

u n ve n tila te d  c e lls ,  extrem es o f  tem perature, s o l i t a r y  confinem ent, 

a r b i t r a r y  punishm ents, inadequate food  and the  com plete la c k  o f  any  

m edical ca re ".270

In  Egypt d u r in g  1981, acco rd in g  to  Amnesty In te rn a tio n a l,  a t  le a s t  

th ree  deta inees d ied  w h ile  in  the  custody o f  the  s e c u r ity  fo rc e s  in  

Tora p r is o n  as a re s u lt  o f  la c k  o f  m ed ica l ca re .273

Amnesty In te rn a tio n a l re p o r ts  th e  te s tim o n y  o f  a S y ria n  d o c to r  

he ld  in  Damascus, which a lle g e s  th a t  a number o f  p r is o n e rs  d ie d  as  

a re s u lt  o f  the  a p p a llin g  c o n d it io n s  in  which they were h e ld , and 

th a t o f f i c i a l  m ed ica l ca re  in  Tadmur was v i r t u a l ly  n o n -e x is te n t, and 

i t  was l e f t  to  im prisoned  d o c to rs  to  t r y  to  cope w ith  s ic k  

p r is o n e rs  and to  t r e a t  a f te r - e f fe c ts  o f  to r tu re .272

2$S, Amnesty International Amnesty International Report 1985, p339
270, Amnesty International Amnesty International Report 1984, p356
271, Amnesty International Amnesty International Report 1982, pp319-320
272, Amnesty International Amnesty International Report 1985, p338
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The second ca te g o ry  o f  e x t r a - ju d ic ia l execution I  d is t in g u is h e d  was 

the  p ra c t ic e  known as "d isappearances” , in  which th e  fa te  o f  the  

v ic t im  i s  unknown o r  a t  le a s t  und isc losed.

As I  p o in te d  out, t h is  in c lu d e s  execution  o f  persons o f  whom the  

a r re s t  i s  n o t acknowledged by the  a u th o r ity .  In  c o n tra s t  w ith  the  

p r in c ip le  th a t  the  government i s  re s p o n s ib le  f o r  sa fe g ua rd in g  the  

l i f e  and freedom o f  i t s  c it iz e n s , in  t h is  case th e  governm ent 

avo ids  accoun ting  f o r  the  l i f e  and s a fe ty  o f  in d iv id u a ls  by 

denying any knowledge o f  t h e i r  a r re s t  and subsequent fa te .273

In  Morocco, Amnesty In te rn a tio n a l i s  aware o f  more than 80 

Saharans who were deta ined  by the  Moroccan s e c u r ity  fo rc e s  as lo n g  

ago as 1976. The Moroccan a u th o r it ie s  have never acknowledged t h e i r  

d e te n tio n .274

A ccord ing  to  Amnesty In te rn a tio n a l,  t h i r t y  e ig h t S y ria n  y o u th s  were 

re p o rte d  "d isappeared" a f t e r  d e te n tio n  by the  s e c u r ity  fo rc e s  in  

March 1980. They were re p o r te d ly  tra n s fe rre d  from  D e ir  a l-Z o r  

p r is o n  to  an unknown d e s tin a tio n  in  summer 1980, and t h e i r  p a re n ts  

have rece ived  no response from  P re s id e n t Assad as to  the  fa te  o f  

t h e i r  sons.275

273, Check reference
274, Amnesty International Amnesty Internet!one 1 Report 1934, p3S4
275, Amnesty International Report from Amnesty International to the government o f the Syrian 
Arab Republic, p32
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The n ex t ca tego ry  o f  e x t r a - ju d ic ia l execution i s  th a t  o f  execu tions  

c a rr ie d  ou t by governm ents. These may o r  may n o t be acknowledged by  

the  government.

Amnesty In te rn a tio n a l re p o r ts  w ide-spread  e x t r a - ju d ic ia l execu tions  

in  Ira q , d u r in g  the  p a s t few  ye a rs , where death p e n a lt ie s  a re  passed  

and c a rr ie d  ou t w ith  inadequate le g a l safeguards. As I  showed in  my 

d iscu ss ion  o f  the  re v o lu t io n a ry  c o u r ts  in  the  se c tio n  on a r b i t r a r y  

a r re s t  and d e te n tio n , these c o u r ts  la c k  tra in e d  le g a l o f f ic e r s ,  and 

o th e r bas ic  safeguards, in c lu d in g  the  r ig h t  to  be rep resen ted  and 

the  r ig h t  to  appeal. They re p o r t  th a t  hundreds were executed in  

1984, in c lu d in g  many m i l i t a r y  pe rsonne l, a lle g e d  d e se rte rs , 

co nsc ien tio us  o b je c to rs  and o f f ic e r s  accused o f  p lo t t in g  a g a in s t the  

government.

O ther re p o rte d  execu tions in c lu d e  those o f  s tu d e n ts  and Kurds, as  

w e ll as a lle ge d  members o f  a l-Da'w a a l- Is la m iy y a .276

In S y ria , a t  the  beg inn ing  o f  1984, Amnesty In te rn a tio n a l rece ived  

re p o r ts  th a t  39 p r is o n e rs  had been e x t r a - ju d ic ia l ly  executed d u r in g  

a massacre a t  Tadmur p r is o n  in  June 1980, in c lu d in g  38 yo u th s  who 

had "d isappeared" in  1980.277

276, Amnesty International Amnesty International Report 1985, p315
277, Amnesty International Amnesty International Report 1985, p339
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Amnesty In te rn a tio n a l a ls o  has evidence o f  mass p o l i t i c a l  k i l l i n g s  

c a rr ie d  out by the  S y ria n  s e c u r ity  fo rc e s  in  the  towns o f  J i s r  a l -  

Shughur (a t le a s t  24 peop le ) in  March 1980; Tadmur, in  Palmyra  

p r is o n , in  June 1980 (between 600 and 1,000 p eo p le ); Sarmada in  J u ly  

1980 (a t le a s t  22 p eo p le ); A leppo in  August 1980 (more than 80 

p eop le ); Hama in  A p r i l  1981 (350 peop le ) and Februa ry  1982, when

to ta l numbers o f  dead a f te r  f ig h t in g  between s e c u r ity  fo rc e s  and 

a lleged  members o f  the  Muslim B rotherhood were es tim a ted  to  be 

between 10,000 and 25,000.278

S y ria , l i k e  L ibya , a ls o  p ra c t is e s  e x tr a - ju d ic ia l k i l l i n g s  o f  

p o l i t i c a l  opponents abroad. F o r example, two S yria n  members o f  an 

o p p o s itio n  p a r ty  a re  re p o rte d  to  have been k i l le d  by S y ria n  agents  

in  A thens in  J u ly  1983, and in  Yugoslavia in  1981. In  1982, th e  w ife  

o f  an ex-P rim e M in is te r  o f  S y r ia  was murdered by Ba ’a th is t  agen ts  

in  West Germany.279

27$, Amnesty International Report from Amnesty International to the government of the Syrian 
Arab Republic, pp3-3$
279, “The lawless regime of Hafez Assad“ Arabia February I9$4 30 pp22-23



In  L ib y a , acco rd in g  to  Amnesty In te rn a t io n a l, e x t r a - ju d ic ia l  

execu tions o f  p o l i t i c a l  opponents a re  o fte n  c a r r ie d  ou t by 

R e vo lu tio n a ry  Committees. In  December 1980, th e  o rg a n is a tio n  

rece ived  re p o r ts  th a t  f iv e  were executed a f t e r  be ing  a rre s te d  in  a 

mosque, in c lu d in g  a mosque o f f i c i a l . 280 In  1984, e ig h t peop le  were 

p u b l ic ly  hanged in  June because i t  was a lle ge d  th a t  they  were 

members o f  th e  Muslim  B ro therhood and agents o f  America. Two o f  

these p r is o n e rs  were a lle g e d ly  executed w ith in  an hou r o f  t h e i r  

a r re s t .283

Amnesty In te rn a tio n a l has expressed i t s  concern about the  

proceed ings o f  the  B as ic  Peoples Congresses, which pass and c a r ry  

out death sentences w ith o u t adequate le g a l safeguards.

On 5 th  February  1980, a m eeting  o f  the  s o -c a lle d  "R evo lu tio n a ry  

Committees" h e ld  in  Benghazi, issued  a d e c la ra tio n  c a l l in g  f o r  "th e  

p h y s ic a l, l iq u id a t io n  " o f  the  enemies o f  the  re v o lu t io n  l i v i n g  abroad  

as w e ll as o f  o th e r "elem ents o b s tru c t in g  re v o lu t io n a ry  change" in  

L ib ya .282

In  May 1980, "C o lone l" Gaddafi dec la red  th a t  :

“The counter-revolutionary forces may continue to work against the revolution despite the 
fact that they have been disarmed and their p o lit ic a l, economic and social weapons have been 
taken away, In  this case physical liquidation becomes inevitable, “

“The counter-revolutionary forces should be physically liquidated, The revolutionary task 
w ill not end unless the opposition is  liquidated, This is  not only applied to those who are 
abroad but to a l l  counter-revolutionary forces,, ,  “2SS

280, Amnesty International Amnesty International Report 1981, p371
281, Amnesty International Amnesty International Report 1983, p327
282, Amnesty International Amnesty International Report 1980, p346
283, Amnesty International P o litic a l K illings by Governments 1983, pp69-77
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On 3 rd  March 1981, "L ibyan R e vo lu tio n a ry  Committees"  were 

re p o rte d  to  have "re a ff irm e d  t h e i r  d e te rm ina tio n  to  con tinue  the  

p h y s ic a l l iq u id a t io n  o f  the  enemies o f  p eop le 's  a u th o r ity  a t  home 

and abroad".284

On 11th March 1983, Amnesty In te rn a tio n a l warned th a t  the  l iv e s  o f  

L ibyans l i v i n g  abroad were again  under th re a t fo l lo w in g  a d e c is io n  

on 17th Februa ry  1983 by the  s o -c a lle d  General People 's Congress to  

hun t down and liq u id a te  a l l  L ib yan s  considered h o s t i le  to  the  

"re v o lu tio n " . "Every c it iz e n  i s  re s p o n s ib le  f o r  the  l iq u id a t io n  o f  the  

enemy o f  the  re v o lu t io n ."285

S ince the  beg inn ing  o f  th is  L ibyan  p o lic y ,  more than a dozen L ibyan  

c it iz e n s  have been k i l le d ,  and many a ssa ss in a tio n  a tte m p ts  have 

occurred in  the  United Kingdom, the  U nited S ta te s  o f  America, I t a ly ,  

Greece, Lebanon, West Germany and o th e r  co u n trie s . In  m ost cases the  

suspects a rre s te d  and b rought to  t r i a l  were L ibyan n a t io n a ls .286

P u b lic  s ta tem en ts  by L ibyan a u th o r it ie s  in s id e  and o u ts id e  L ib ya  

make i t  c le a r  th a t  the  p o l ic y  o f  k i l l i n g  s o -c a lle d  "enemies o f  the  

re v o lu t io n "  i s  g o ve rn m e n t-insp ired , and these e x t r a - ju d ic ia l  

execu tions a re  c a rr ie d  ou t a t  the  in s t ru c t io n  o f  the  L ibyan  reg im e. 

The L ibyan reg im e does n o t a tte m p t to  conceal t h is  p o l ic y ,  bu t an 

announcement from  the  L ibyan People 's Bureau in  B ru sse ls  s ta t in g  :

“Many countries liquidate their p o lit ic a l enemies secretly, only the Jamihiriya pub lic ly  
announces this policy, because we are e n title d  to do so and a l l  the laws support us, “287

shows th a t  the  L ibyan  reg im e announces th is  p o l ic y  to  the  w o rld .

284, Amnesty International Amnesty International Report 1982, p3SS
285, Amnesty International Amnesty International Report 1984, p353
286, Amnesty International Amnesty International Reports 1980-1985
287, Amnesty International Amnesty International Report 1984, p353
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As we saw in  C hapter One when I  examined the  p a r t ic ip a t io n  o f  the  

Arab governm ents in  in te rn a t io n a l human r ig h ts  in s tru m e n ts , m ost 

Arab s ta te s  s igned , r a t i f ie d  o r  acceded to  the  p r in c ip a l  

in s tru m e n ts.7
T h is  Chapter w i l l  examine, in  p a r t  one, the  o f f i c i a l  response o f  

Arab governm ents to  human r ig h ts .  T h is  w i l l  in c lu d e  A rab re g io n a l 

e ffo r ts ,  and the  response o f  Arab governm ents to  t h e i r  o b lig a t io n s  

under the  in te rn a t io n a l human r ig h t s  in s tru m e n ts .

I  w i l l  examine the  e f fo r t s  o f  the  Arab League a t  the  re g io n a l le v e l,  

as w e ll as o th e r o f f i c i a l  response to  the  UN in  gene ra l, in c lu d in g  

Arab c o u n tr ie s * communication w ith  the  United N a tio ns  Human E ig h ts  

Committee, under A r t ic le  40 o f  the  ICCPE. I  w i l l  then examine the  

response o f  Arab governm ents to  the  non-governm ental o rg a n iz a tio n s , 

co n ce n tra tin g  on Amnesty In te rn a tio n a l.

In  p a r t  two, I  w i l l  b r ie f ly  examine the  e f fo r t s  o f  A rab non­

governm ental o rg a n iz a tio n s  in  the  f ie ld  o f  human r ig h ts ,  r e g io n a lly  

through the  work o f  the  Union o f  Arab Lawyers, and n a t io n a l ly  

through the  e f f o r t  o f  human r ig h t s  com m ittees, b a r a s s o c ia tio n s  and 

o th e r in s t i tu t io n s ,  as w e ll as in d iv id u a ls  and g roups in  A rab  

co un trie s .

I, See Tables I  & 2 in  Appendix A
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As we saw in  C hapter One, the  m a jo r governm enta l response a t  the  

re g io n a l le v e l was th e  es ta b lish m e n t o f  the  Permanent Arab  

Commission on Human E ig h ts  by the  League o f  A rab S ta tes . In  August 

1966 the  Economic and S o c ia l C ouncil o f  the  United N a tio n s  in v ite d  

the  League o f  A rab S ta te s  to  a tte n d  se ss io ns  o f  the  Commission on 

Human E ig h ts . They responded to  the  aim o f  the  United N a tio n s  o f  

e s ta b lis h in g  re g io n a l com m issions f o r  human r ig h t s , 2 and in  1967 

they responded to  th e  s e t t in g  up o f  such a Commission, by 

re c o g n is in g  the  f ie ld  o f  human r ig h t s  as a v i t a l  one and s a y in g  

th a t the y  be lieved  the  s ta r t in g  p o in t  f o r  such a commission shou ld  

be w ith in  the  fram ew ork o f  in te rn a t io n a l o r  re g io n a l in t e r ­

governm ental o rg a n iz a tio n s,3
The Council o f  the  Arab League s e t up a Permanent A rab Commission 

on Human E ig h ts  a t  a Conference on Human E ig h ts  in  B e iru t in  1968. 

Each member o f  the  Arab League i s  rep resen ted  on the  Commission.

The aim o f  the  Commission i s  to  prom ote jo in t  a c tio n  by the  Arab  

co u n tr ie s  and the  p ro te c t io n  o f  the  r ig h t s  o f  ” the  in d iv id u a l Arab  

and p ro m o ting  re sp e c t f o r  human r ig h t s  in  Arab c o u n tr ie s  in  

g ene ra l”.4
The Council o f  the  League decided to  e s ta b lis h  a Committee o f  

E xpe rts  to  p repa re  a d r a f t  o f  a Convention on Human E ig h ts , by  

D ecis ion  No. 2668.5

2, Recommendation 6 (U 1 1 I)  o f 23rd March 1367
3, Robertson, ppl$2-163
4, Robertson, pl£4
St Jamil Husayn *In  favour o f the establishment o f an Arab Court for Drab Human Rights* 
ll-Mustaqbal al-Drabi A pril 1983, pp 16-40
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A t the  in te rn a t io n a l le v e l, the  Arab League p a r t ic ip a te s  in  

in te rn a t io n a l conferences, and sends an annual communication to  the  

United N a tions  Commission about i t s  a c t i v i t ie s . The United N a tio n s  

m a in ta in s  fo rm a l r e la t io n s  w ith  the  League o f  Arab S ta te s .6

The a c t iv i t ie s  o f  the  Arab League in  the  f ie ld  o f  human r ig h t s  a re  

l im ite d .  The C ouncil o f  the  Arab League i s  made up o f  governm ent 

re p re s e n ta tiv e s , and th e re fo re  t h e i r  concern i s  m a in ly  w ith  p o l i t i c a l  

issues, such as the  s itu a t io n  in  the  M idd le  East, w ith  human r ig h t s  

concern fo c u s s in g  m a in ly  on v io la t io n s  o f  human r ig h t s  by the  

I s r a e l i  fo rc e s  in  the  occupied t e r r i t o r ie s .  One can sa y  th a t  an 

im p o rta n t achievement was in  i t s  p a r t ic ip a t io n  in  UN in v e s t ig a t io n  

o f  a lleged  human r ig h ts  v io la t io n s  in  the  occupied t e r r i t o r ie s .

As I  s a id  in  Chapter 1, the  Commission has so f a r  been l im ite d  in  

e ffe c tive n e ss , and has n o t tack led  many se rio u s  issues  in  the  human 

r ig h ts  p o s it io n  in  A rab co u n trie s . T h is  in d ic a te s  the  governm enta l 

ch a ra c te r o f  the  com position  o f  the  Commission. As we saw, the  

League o f  Arab S ta te s  m a in ta in s  r e la t io n s  and seeks to  develop

6, For example, Resolution 38/6 adopted by the General Assembly in  Plenary ”by which the 
Assembly requested the Secretary-General to strengthen cooperation and coordination between 
the United Nations and the organizations of the United Nations system and the Arab League to 
enhance their capacity to serve the mutual interests o f the two organizations in  the 
p o lit ic a l, economic, social and cultural f ie ld s 11, Annual Review of UN A ffa irs , 1983
7, 'Procedural due process in  human rights fact-find ing  by international agencies* by Thomas 
M, Franck and H, Scott Fairley  American Journal o f International Law Uol, 74 1980 p31S



coopera tion  w ith  the  U nited N a tions , T h is  re la t io n s h ip  was re c e n t ly  

re -c o n firm e d  by R eso lu tion  4 0 /5  o f  the  UN General Assem bly o f  25 th  

October 1985, in  which both p a r t ie s  re -a f f irm e d  th e ir  in te n t io n  to  

work to g e th e r " to  prom ote  the  purposes and p r in c ip le s "  o f  the  United  

N a tio n s ,s

A s im i la r  in te n t io n  f o r  coope ra tion  on human r ig h t s  issues  i s  

dem onstrated by Arab s ta te s  in v o lv e d  in  the  O rg an isa tio n  o f  the  

Is la m ic  Conference, which a ls o  m a in ta in s  re la t io n s  w ith  the  UN. A 

re s o lu t io n a re -c o n firm in g  coopera tion  between the  o rg a n is a tio n s ,  

s ta te s  t h e ir  in te n t io n  :

*to continue cooperation in  their com/son search for solutions to global problems, such 
as, , , fundamental human rights, *

8, Resolutions and Decisions adopted by the Seneral Assembly during the f i r s t  part o f i t s  
Fortieth Session, 1/th September -  18th December 1985 (Press Release 84/7272, 13th January 
1986, pS)
9, UN Seneral Assembly Resolution No 40/4 o f 25th October 1985, ibid,
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SECTION B 

TO THE UNITED NATIONS

( 1 )  g e n e r a l

( 2 )  o n  t h e  r i g h t s  o f  l i f e ,  l i b e r t y  a n d  p h y s i c a l  i n t e g r i t y

- 8 -



As we dem onstrated in  C hapter One, m ost Arab c o u n tr ie s  have 

signed, r a t i f ie d  o r  acceded to  the  most im p o rta n t human r ig h ts  

in s trum en ts , though none have so  f a r  s igned  the  O p tiona l P ro to co l to  

the  In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  R ig h ts . In  o rd e r to  

ana lyse  the  n a tu re  and degree o f  t h e i r  response to  o b lig a t io n s  

undertaken by s ig n a tu re  o f  the  ICCPR, s p e c i f ic a l ly  A r t ic le  40, which  

as we saw in  C hapter One, re q u ire s  S ta te s  P a r tie s  to  su bm it re p o r ts  

on the  s te p s  taken to  g iv e  e f fe c t  to  the  r ig h t s  in  the  Covenant and 

the  p ro g re ss  made in  se cu rin g  these r ig h t s  and freedoms, I  in te n d  to  

examine the  communication between Arab s ta te s  and the  Human R ig h ts  

Committee in  t h is  jrespect.

I  in te n d  to  examine the  p o s it io n  o f  some c o u n tr ie s  in  d e ta i l  as  

they  appear to  re p re se n t d i f fe r in g  ang les  o f  the  Arab governm ents ' 

response to  human r ig h t s  on the  in te rn a t io n a l le v e l.

I  w i l l  begin w ith  the  S y ria n  Arab R epublic, which subm itte d  i t s  

i n i t i a l  re p o r t  in  1 9 7 7 and was chosen as the  f i r s t  c o u n try  to  

have i t s  re p o r t  considered by the  Human R ig h ts  Committee. The 

S yrian  re p re s e n ta tiv e  in troduced  the  re p o r t  by s a y in g  the  S y ria n  

government was then m aking every p o s s ib le  e f f o r t  " to  e lim in a te  a l l  

aspects  o f  underdevelopment in h e r ite d  from  fo re ig n  d om ina tion ", and 

re p lace  i t  w ith  modern human values. She o u tlin e d  the  th re a t posed  

to  S y r ia 's  e f f o r t s  by " w orld  Z ion ism  and im p e r ia lis m ", b u t s tre sse d  

h e r governm ent's com m ittm ent to  th e  b a s ic  p r in c ip le s  o f  human 

r ig h t s . n

10, CCPR/C/l/Add, 1/Rev, I
11, CCPR/C/SR, 28 o f 18th August 1377, p2



The S yria n  re p o r t  p o in te d  ou t th a t  the  p ro v is io n s  o f  the  ICCPR 

should n o t ra is e  d i f f i c u l t ie s ,  as law s in  fo rc e  in  S y r ia  were f u l l y  

com patib le  w ith  o b lig a t io n s  a r is in g  under the  ICCPR.12

In  t h e i r  supplem entary r e p o r t13, the  S yrian  governm ent con firm ed  

th a t on s ig n a tu re , r a t i f ic a t io n  and p rom u lga tion  a cco rd in g  to  S y ria n  

in te rn a l le g is la t io n ,  the  ICCPR became p a r t  o f  the  in te rn a l la w  o f  

th a t c o u n try .14 S y ria n  le g is la t io n  co n ta in s  p ro v is io n s  ensu rin g  th a t  

the  law s and re g u la t io n s  a re  com pa tib le  w ith  the  r ig h t s  and 

freedoms p ro te c te d  by the  c o n s t i tu t io n .15 Furtherm ore, i t  was p o in te d  

out th a t  i t s  p ro v is io n s  m ig h t be invoked by a S y rian  c it iz e n  be fo re  

the  ju d ic ia l  o r  a d m in is tra t iv e  a u th o r it ie s .

Egypt acceded to  the  ICCPR on 14th  A p r i l  1982, and su bm itte d  i t s  

i n i t i a l  re p o r t  to  the  Human R ig h ts  Committee in  March 1984.15 The 

E gyp tian  re p re s e n ta tiv e  in tro du ce d  h is  c o u n try 's  re p o r t  by

em phasising th a t h is  co u n try  a ttached  g re a t im portance  to  human 

r ig h ts  and human d ig n ity .  He s tre sse d  th a t h is  governm ent had the

w i l l  to  im plem ent the  p ro v is io n s  o f  the  Covenant, and th a t  the

prom otion  o f  human r ig h t s  could n o t be igno red  f o r  any development

o f  in d iv id u a l p e r s o n a li ty .17

12, CCPR/C/1 /Add, 31 o f 12th July 1978
13, m/C/l/Add, 1/Rev, I  o f 1st July 1977, p i
14, CCPR/C/1/Add, 31 o f 12th July 1978, p2
A rtic le  104 o f the Syrian constitution of 1973 states that "The President o f the Republic 

concludes treaties and international agreements and abrogates them in  accordance with the 
provisions of the constitution, ”
15, Act No, 19 o f 2nd July 1973 provides ju d ic ia l review as i t  established a constitutional 
court, ibid,
16, CCPR/C/26/Add, 1/Rev, 1 o f 16th Narch 1984
17, CCPR/C/SR, 499 o f 6th A pril 1984, p2
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He p o in te d  ou t th a t  E gyp tian  law , be ing  based on Is la m ic  

ju risp rudence , la id  s t re s s  on re l ig io u s  and m ora l values, a n d4 thus  

p layed  a m a jo r r o le  in  p ro m o ting  re sp e c t f o r  human r ig h ts .

With re g a rd  to  the  s ta tu s  o f  the  Covenant in  the  E gyp tian  ju d ic ia l  

system, the  E gyp tian  c o n s t itu t io n  p ro v id e s  th a t  "C onventions to  

which the  Arab R epub lic  o f  E gyp t accedes have the  e f fe c t  o f  law  

a f te r  they  have been signed, r a t i f ie d  and p u b lish e d  in  accordance  

w ith  the  p re s c r ib e d  p ro ced u re s".18

The L ibyan governm ent s igned  and r a t i f ie d  the  ICCPR which entered  

in to  fo rc e  f o r  L ibya  on 2 3 rd  March 1976. They subm itted  an i n i t i a l  

re p o r t  to  the  Human R ig h ts  Committee in  1977, in  which they l is te d  

measures p ro te c t in g  human r ig h t s  conta ined  in  the  C o n s titu t io n a l 

D e c la ra tion  o f  11th  December 1969.19

However, in  1978, a no the r re p o r t  was subm itted  in  which i t  was 

exp la ined  th a t  the  C o n s titu t io n a l D e c la ra tio n  had been revoked on 

2nd March 1977, and L ibya  had re v e rte d  to  the  Qur'an which the reby  

became the  r u l in g  c o n s t itu t io n .  I t  p o in te d  ou t th a t  c e r ta in  

le g is la t iv e  p ro v is io n s  remained in  fo rc e . The la t e r  re p o r t  con ta ined  

d e ta ils  o f  p ro v is io n s  a ffe c te d  by the  change, and the  re p re s e n ta t iv e  

sa id  th a t  the  Penal Code had n o t been a ffe c te d  by the  c o n s t itu t io n a l  

changes. S ince the  C o n s titu t io n a l D e c la ra tio n  was revoked, the  

Committee expressed i t s  concern as to  the  le g a l e f fe c ts  o f  the  

c o n s t itu t io n a l change, p a r t ic u la r ly  in  re g a rd  to  in c o rp o ra tio n  o f  the  

p ro v is io n s  o f  the  Covenant in to  n a tio n a l law .

18, A rtic le  151 o f the Egyptian Constitution promulgated on llt-h September 1971 and the 
amended constitution ra t if ie d  on 22nd day 1980 CCPR/C/26/Add, 1/Rev, 1 o f 16ih darch 1984, p2
19, CCPR/C/1/Add, 3 o f 14th darch 1977
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Though c la r i f ic a t io n  was sought by the  Committee in  t h is  re sp ec t, 

the  L ibyan  re p re s e n ta tiv e  dec lined  to  answer a t  the  tim e . 20

Morocco r a t i f ie d  the  ICCPR on 3 rd  August 1979 and when s u b m itt in g  

t h e ir  c o u n try ’s  re p o r t  to  the  Human R ig h ts  Committee in  1981, the  

Moroccans s tre sse d  the  fa c t  th a t  t h e i r  c o u n try  a ttached  im portance  

to  s p i r i t u a l  va lues and le g a l p r in c ip le s  to  p ro te c t  human r ig h ts ,  as  

p ro v id e d  in  the  Moroccan c o n s t itu t io n .

He a ls o  s tre sse d  th a t  h is  co un try , s in c e  independence had shown i t s  

d e s ire  to  prom ote re sp e c t f o r  the  fundam ental r ig h t s  o f  the  human 

person, m en tion ing  in te rn a t io n a l in s tru m e n ts  acceded to  by Morocco 

as an express ion  o f  i t s  w i l l  to  p rom ote re sp e c t f o r  human r ig h t s . 2’ 

The re p o r t  m entions th a t  in  some areas Moroccan le g is la t io n  g iv e s  

precedence to  in te rn a t io n a l law  o ve r n a tio n a l law, on c o n d it io n  th a t  

the  p ro v is io n  does n o t c o n f l i c t  w ith  a p ro v is io n  o f  the  

c o n s t itu t io n .

A r t ic le  31 o f  the  c o n s t itu t io n  p ro v id e s  : ’’T re a tie s  which m ig h t 

a f fe c t  the  p ro v is io n s  o f  the  c o n s t itu t io n s  s h a ll be approved in  

accordance w ith  the  p rocedures la id  down f o r  amendment o f  the  

c o n s t itu t io n ” . Consequently, a cco rd in g  to  th e  Moroccan re p o r t,  the  

p ro v is io n s  o f  the  Covenant have become p a r t  o f  the  in te r n a l le g a l 

system . The Moroccan re p o r t  a ls o  s tre sse d  th a t  Is la m ic  ju r is p ru d e n c e  

c o n s t itu te s  the  b a s is  o f  Moroccan p u b lic  and p r iv a te  la w .22

20, Report o f the Hunan Rights Committee Seneral Assently O ffic ia l Records ; T h irty -th ird  
Session Supplement- No, 40 (A/33/40) pp 10-12
21, The instruments are lis te d  in  Norocco's report to the Human Rights Committee,

CCPR/C/ 10/Add, 2 o f 19th February 1981 pp l-2
22, ib id , pp2-3
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The Kingdom o f  Jordan subm itted  i t s  i n i t i a l  re p o r t  to  the  Human 

R ig h ts  Committee in  1978.23 T h is  was supplemented by two addenda 

subm itted  in  1981 and 1982.24

In  the  Jordan ian supplem entary re p o r t  o f  1981, the  Jo rd a n ia n s ’ 

com m ittm ent to  the  p r in c ip le s  and id e a ls  o f  the  Covenant was 

s tre ssed . However, the  re p o r t  p o in te d  ou t th a t  the  gene ra l s itu a t io n  

o f  the  M idd le  B as t had impeded the  development o f  the  s ta te  o f  

Jordan and in  consequence, the  p o l i t i c a l  and c i v i l  r ig h t s  o f  the  

people o f  Jordan had n o t been a llow ed  to  develop as the  governm ent 

would have lik e d . N everthe less, the  re p o r t  s ta te d  th a t  Jordan  

guaranteed, as f a r  as p o s s ib le 23, to  the  in d iv id u a ls  w ith in  i t s  

t e r r i t o r y ,  the  r ig h t s  conta ined  in  the  Covenant.

With re g a rd  to  the  s ta tu s  o f  the  ICCPR in  Jordan, the  re p o r t  s ta te d  

th a t in te rn a t io n a l agreements which Jordan r a t i f i e s  o r  accedes to  

w i l l  have the  fo rc e  o f  law  and precedence ove r a l l  dom estic  law s  

w ith  the excep tion  o f  the  c o n s t itu t io n .25

As we can see, the  re p re s e n ta tiv e s  o f  these c o u n tr ie s  each s t re s s  

t h e ir  governm ent’s  com m ittm ents to  p ro te c t in g  human r ig h ts ,  in  the  

l ig h t  o f  the  ICCPR.

23, CCPR/C/1/Add, 24 o f I3 ih  A pril 1978
24, CCPR/C/1/Add, 58 o f 7th August 1981 and CCPR/C/1/Add,56 o f 25th February 1982
25, This, no doubt, excludes the rights o f individuals in  occupied te rr ito rie s ,
26, The report says that this is  confirmed by court decisions, p a rtic u la rly  the Supreme 
Court,

CCPR/C/1/Add, 55 o f 7th August 1981, pp l-2
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They each p o in t  ou t how the  Covenant e n te rs  in to  fo rc e  f o r  t h e i r  

coun try , w ith  the  excep tion , f o r  example, in  S y r ia , Morocco and 

Jordan, o f  p ro v is io n s  in co m p a tib le  w ith  the  c o n s t itu t io n .  The 

re p re s e n ta tiv e s  o f  Egypt, Morocco amd L ibya  p o in te d  ou t th a t  t h e i r  

dom estic le g a l system s draw in s p ira t io n  from  Is la m ic  ju risp ru d en ce . 

The Jordanian and S y ria n  re p re s e n ta tiv e s  s t re s s  the  fa c t  th a t  the  

development o f  human r ig h t s  p ro te c t io n  i s  in h ib i te d  in  t h e i r  

c o u n tr ie s  as a re s u lt  o f  the  M idd le  E as t c o n f l ic t ,  p a r t ic u la r ly  in  

the  occupied t e r r i t o r ie s ,  where a lm ost h a l f  o f  the  Jordan ian  

p o p u la tio n  i s  under a fo re ig n  government. These gene ra l responses to  

the  Human E ig h ts  Committee seem to  in d ic a te  p r im a ry  acceptance o f  

the  in te rn a t io n a l in s tru m e n ts  by Arab c o u n trie s , and an encouraging  

a t t i tu d e  to  the  re p o r t in g  o b lig a t io n s , w ith  the  excep tion  o f  the  

Libyan re p re s e n ta tiv e  who dec lined  to  c la r i f y  the  le g a l e f fe c ts  o f  

c o n s t itu t io n a l change f o r  the  im p lem enta tion  o f  the  p ro v is io n s  o f  

the  Covenant.



Now I  w i l l  d iscu ss  the  response o f  the  Arab governm ents to  the  

r ig h t s  o f  l ib e r t y ,  p h y s ic a l in t e g r i t y  and l i f e ,  c o n c e n tra tin g  on 

t h e i r  communication w ith  the  Human E ig h ts  Committee, bu t in c lu d in g  

o th e r s ta tem en ts  in  the  forum  o f  the  United N a tions.

Again, I  w i l l  begin w ith  the  S y ria n  Arab E epublic . In  i t s  re p o r ts ,  

i t  o u tlin e d  c o n s t itu t io n a l and o th e r  n a tio n a l p ro te c t io n  f o r  the  

in d iv id u a l's  r ig h t s  to  l ib e r t y ,  p h y s ic a l in t e g r i t y  and l i f e ,  which we 

saw in  Chapter Two.

In  rega rd  to  the  in d iv id u a l 's  l ib e r t y ,  as we saw, t h is  r ig h t  i s  

p ro te c te d  a t  the  c o n s t itu t io n a l le v e l in  S y ria  by a r t i c le  25, 

paragraph 1 o f  the  S yria n  c o n s t itu t io n .  When questioned by the  

Human E ig h ts  Committee in  re sp e c t o f  A r t ic le  9 o f  the  ICCPE as to  

whether any pe rsons were he ld  w ith o u t t r i a l  f o r  p o l i t i c a l  reasons, 

the S yria n  re p re s e n ta tiv e  re p lie d  th a t  he would t ra n s m it  i t s  

questions to  h is  governm ent,27

However, when questioned about s ta te  o f  emergency le g is la t io n  in  

S y ria , and the  e ffe c ts  o f  th is  on sa feguards f o r  human r ig h ts ,  the  

S yria n  re p re s e n ta tiv e  re p lie d  th a t  p re v e n tiv e  a r re s t  o f  suspec ts  o r  

persons p o s in g  a th re a t to  s e c u r ity  o r  p u b lic  o rd e r was a u th o r ise d  

by s ta te  o f  emergency le g is la t io n ,28

27, Report of the Human Rights Comities Seneral Assembly O ffic ia l Records ; Thirty-fourth  
Session Supplement No, 40 (A/34/40), p73, paragraph 239
28, CCPR/C/SR, ISO of 8th August 1979, plO
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He l is te d  c rim es f o r  which he s a id  emergency le g is la t io n  a u th o rise d  

"the  w ithd raw a l o f  the  enjoyment o f  c e r ta in  r ig h t s ". These inc lu de d  

crim es a g a in s t the  e x te rn a l s e c u r ity  o f  the  s ta te , c rim es which  

threatened in te r n a l s ta te  s e c u r ity  and crim es a g a in s t p u b lic  s a fe ty . 

Decree Ho. 51 o f  December 1952, which concerns th e  s ta te  o f  

emergency, s ta te s  th a t  these o ffences  s h a l l be t r ie d  under m a r t ia l 

law.

When c o n s id e rin g  S y r ia 's  supp lem entary re p o r t  in  1979, the  

Committee expressed i t s  concern in  re g a rd  to  the  S y ria n  

governm ent's la c k  o f  exp lana tion  o f  s ta te  o f  emergency procedures, 

sa y in g  "The ques tions  th a t  had been asked...were la rg e ly  

unanswered",29

As we saw in  Chapter Two when we d iscussed the  s ta te  o f  emergency 

in  S y ria , the  S y ria n  government has n o t in fo rm ed th e  S e c re ta ry -  

General o f  d e rog a tion s  under A r t ic le  4 o f  the  ICCPR. In  response to  

the Committee's question  on th is  om iss ion , the  S y ria n  re p re s e n ta tiv e  

s ta te d  th a t  " th e  p re se n t Government, because o f  i t s  p o p u la r b a s is  

and fre s h  o rg a n is a tio n , f e l t  i t s e l f  secure enough to  have no need to  

p ro c la im  a s ta te  o f  emergency".30

L a te r in  t h is  m eeting, he asked th a t  the  re co rd  o f  the  m eeting  

should  " r e f le c t  the  fa c t  th a t  the  P re s id en t o f  the  S y ria n  Arab  

R epublic  had dec la red  before  the  Peop le 's C ouncil th a t  th e re  was no  

m a r t ia l law  and no emergency measures in  S y ria  except f o r  reasons  

o f  S ta te  s e c u r ity ."  T h is  sta tem ent re fe r s  to  a speech by P re s id e n t

29, CCPR/C/SR, ISO o f 8th August 1979, pS
30, ib id  p l l
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Assad on 9 th  March 1978, in  which he adm itted  th e  abuse o f  

d e te n tio n  pow ers under emergency le g is la t io n ,  and announced th a t  in  

fu tu re  such powers would be l im ite d  to  cases " in  connection  w ith  the  

s e c u r ity  o f  the  s ta te  as s t ip u la te d  by the  la w ".31

I t  i s  w o rth w h ile  to  m ention th a t  he re leased 179 peop le  w rong ly  

deta ined under emergency le g is la t io n ,  however i t  seems th a t  the  

b e n e fic ia r ie s  o f  the  d ec is ion  were persons de ta ined  f o r  c i v i l  

offences, and p o l i t i c a l  opponents con tinue  to  be w rong ly  d e ta in e d .32

In  rega rd  to  the  p h y s ic a l in t e g r i t y  o f  the  in d iv id u a l,  as we saw in  

Chapter 2, the  S y ria n  le g is la to r  gave s p e c ia l a t te n t io n  to  the  

in d iv id u a l's  p h y s ic a l in t e g r i t y  by sa fegua rd ing  i t  a t  the  

c o n s t itu t io n a l le v e l.33

In  response to  d e ta ile d  que s tio ns  from  the  Committee d u r in g  

co n s id e ra tio n  o f  the  i n i t i a l  re p o r t,  in c lu d in g  a question  about law s  

to  ensure re sp e c t o f  the  p ro v is io n s  o f  t h is  a r t ic le  by p o l ic e  and 

o th e r a u th o r it ie s ,  a question  about in te r ro g a t io n  methods, and a 

question  about rem edies f o r  v ic t im s 34, the  S yrian  re p re s e n ta tiv e  

re p lie d  in  genera l term s, sa y in g  o n ly  th a t  anyone i n f l i c t i n g  to r tu re  

was punished under the  la w .3S

31, Human rights in  the world : Syria Review of the international Commission o f Jurists, 
no 24 January 1380, p!3
32, States of emergency ; the ir impact on human rights A study prepared by the International 
Commission of Jurists, p287
33, A rtic le  28, paragraph 3 o f the Syrian constitution states ;

"Ho one shall be tortured physically or mentally, or shall be subjected to degrading 
treatment, The law shall define the punishment for anyone who commits such an act,
34, CCPR/C/SR, 26, p3
35, ib id  p3
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In  rega rd  to  the  in d iv id u a l 's  r ig h t  to  l i f e ,  as we saw in  Chapter 

Two, the  death p e n a lty  in  S y ria  i s  r e s t r ic te d  to  s e r io u s  crim es, and 

i t s  p ra c t ic e  i s  re g u la te d  by la w . D e ta ils  o f  these p ro v is io n s  were 

conta ined in  the  f i r s t  S y ria n  r e p o r t .36 A member o f  th e  Committee 

asked about the  p ra c t ic e  o f  the  death p e n a lty  in  S y r ia , in  v iew  o f  

the  fa c t  th a t  in  s ta te s  o f  emergency S ta te s  tended to  r e s o r t  more 

re a d ily  to  c a p ita l punishm ent.

The S y ria n  re p re s e n ta tiv e  re p lie d  th a t  the  S y ria n  Penal Code 

p ro v id e s  f o r  the  death p e n a lty , p a r t ic u la r ly  f o r  w i l f u l  m urder and 

crim es a g a in s t s ta te  s e c u r ity , bu t he cla im ed th a t  the  p ra c t ic e  was 

r e la t iv e ly  ra re , add ing  th a t  the  r ig h t  o f  seek ing  appeal o r  pardon  

was p ro v id e d .37

I t  i s  n o tic e a b le  th a t  the  S y ria n  re p re s e n ta tiv e  tends to  answ er in  

genera l term s, o r  re p ea ts  p ro v is io n s  s ta te d  in  the  i n i t i a l  re p o r t ,  in  

p a r t ic u la r  a v o id in g  d e ta i ls  w ith  re g a rd  to  ques tions  on A r t ic le  7 

and A r t ic le  6. He does n o t m ention the  fa c t  th a t  c o n s t itu t io n a l 

sa feguards f o r  human r ig h t s  in  S y r ia  have been v i r t u a l ly  suspended 

by the  s ta te  o f  emergency f o r  ove r tw e n ty  years .

In  answer to  some questions, p a r t ic u la r ly  about th e  s ta te  o f  

emergency, h is  re p l ie s  a re  co n fu s in g  and c o n tra d ic to ry , as he says  

the  government has n o t p roc la im ed  a s ta te  o f  emergency, bu t he 

adm its  th a t  i t  uses emergency le g is la t io n  in  m a tte rs  th re a te n in g  

s ta te  s e c u r ity .  He g iv e s  no exp lan a tion  to  the  Committee as to  why 

the  S y rian  governm ent has n o t in fo rm ed  the  S ecre ta ry-G enera l o f

36. CCPR/C/l/Add, 1/Rev, 1 o f 1st July 1977, pp2-3
37, CCPR/C/SR, 160 o f 8th August 1979, pplO and 12



deroga tions  fro m  the  Covenant, g iv in g  o n ly  the  p o l i t i c a l  r e p ly  th a t  

h is  governm ent i s  p opu la r, and fe e ls  no need to  p ro c la im  the  s ta te  

o f  emergency.

In  re g a rd  to  the death p e n a lty  and the  comment by a Committee 

member th a t  s ta te s  o f  emergency tend to  lead governm ents to  re s o r t  

to  t h is  measure, the  S urian  re p re s e n ta tiv e  cla im ed the  p ra c t ic e  was 

r e la t iv e ly  ra re , a lthough as we saw in  Chapter 2, mass execu tions  

a re  c a rr ie d  ou t by the  S y ria n  s e c u r ity  fo rc e s , and the  death p e n a lty  

i s  o fte n  imposed by m i l i t a r y  co u rts .

Next I  w i l l  co n s id e r the  response o f  E gyp t to  the  Com m ittee's 

questions in  re g a rd  to  the  th ree  issues. I  w i l l  begin w ith  th e  r ig h t  

o f  the  l ib e r t y  o f  person. As we saw in  C hapter 2, w h ile  t h is  r ig h t  

i s  fo rm a lly  p ro te c te d  by the  law s o f  Egypt, s ta r t in g  fro m  the  

c o n s t itu t io n a l le v e l,  as in  S y r ia , the  p ra c t ic e  o f  the  r ig h t  has been 

re s t r ic te d ,  and le g a l sa feguards in  the  m a tte rs  o f  a r re s t  and 

d e te n tio n  have been weakened by emergency le g is la t io n .

In  i t s  re p o r t,  E gyp t gave d e ta i ls  o f  " le g is la t iv e  p ro v is io n s  o f  a 

tem porary n a tu re '' concern ing  the  r e s t r ic t io n  o f  the  in d iv id u a l 's  

r ig h ts  in  re g a rd  to  a r re s t  and d e te n tio n  d u r in g  the  s ta te  o f  

emergency.38

38, CCPR/C/26/Add, I/Rev, 1 o f 16th darch 19841 p6f
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With rega rd  to  A r t ic le  9 o f  the  ICCPJR, the  Committee sought 

c la r i f ic a t io n  a number o f  questions, in c lu d in g  o f  the  c ircum stances  

in  which an in d iv id u a l could  be a rre s te d  and how lo n g  a person  

could be de ta ined  befo re  appearing  befo re  a judge under A c t No. 162 

o f  1958. I t  a ls o  asked w hether a person could  be a rre s te d  on 

p o l i t i c a l  grounds, ra th e r  than f o r  a c r im in a l o ffe n ce .33

The Committee noted th a t  the  in te rv e n t io n  o f  the  e xecu tive  power 

(the  P re s id e n t o f  the  R epub lic ) in  cases o f  p re v e n tiv e  d e te n tio n  was 

a s e rio u s  v io la t io n  o f  the  p r in c ip le  o f  se pa ra tio n  o f  powers.

The E gyp tian  re p re s e n ta tiv e  s ta te d  th a t  he could  n o t answer these  

p o in ts  im m ed ia te ly , bu t h is  governm ent would subm it a supp lem entary  

1 re p o r t  in  which a l l  ques tions  would be answered.40

With rega rd  to  the  p ro te c t io n  o f  the  in d iv id u a l 's  p h y s ic a l 

in te g r i t y ,  the  Committee noted th a t a lthough the  E gyp tian  

c o n s t itu t io n  p ro h ib ite d  to r tu re , as we saw in  Chapter 2, a lle g a t io n s  

o f  to r tu re  had been made a g a in s t the  E gyp tian  government. There fo re  

i t  asked the  E gyp tian  re p re s e n ta tiv e  what measures had been taken  

to  in v e s tig a te  such com p la in ts , how e f fe c t iv e  the y  had been, and 

what compensation was a v a ila b le  to  v ic t im s .

39, CCPR/C/SR, 500 o f 4th A pril 1984, p3
40, Report o f the Human Rights Comittee O ffic ia l Records Thirty-ninth Session Supplement 
Ho, 40 (A/39/40), p58



In  re p ly , the  E gyp tian  re p re s e n ta tiv e  gave d e ta i ls  o f  t r a in in g  

re q u ire d  f o r  p r is o n  personne l, in s p e c tio n  o f  p r is o n s , and c e r ta in  

le g is la t iv e  te x ts  g ove rn in g  im prisonm en t. He s a id  th a t  the  s itu a t io n  

in  E gyp t as re g a rd s torture and m a ltrea tm en t "could n o t be compared 

w ith  th a t  o f  many o th e r c o u n tr ie s ". He s p e c if ie d  c e r ta in  measures 

p ro te c t in g  p r is o n e rs  such as o b lig a to ry  m edica l exam ina tion, and 

in v e s tig a t io n  o f  a l l  a lle g a t io n s  o f  to r tu re . He s a id  a re c e n t law  

s t ip u la te d  th a t  th e re  was no s ta tu te  o f  l im i ta t io n  a p p lic a b le  to  

to r tu re .41

With rega rd  to  the  in d iv id u a l 's  r ig h t  to  l i f e ,  as we saw in  Chapter 

2, Egypt re ta in s  the  death p e n a lty . As we saw, th e  Penal Code and 

the  M i l i t a r y  Code s p e c ify  o ffences  f o r  which the  death p e n a lty  may 

be imposed. In  response to  q ues tions  from  the  Committee on the  

a b o lit io n  o f  the  death p e n a lty , th e  E gyp tian  re p re s e n ta tiv e  s ta te d  

th a t Egypt d id  n o t th in k  i t  was necessary to  a b o lis h  c a p ita l 

punishm ent because ' ' i t  was to  sa feguard  s o c ie ty " . He p o in te d  out 

th a t i t  was imposed o n ly  on "persons je o p a rd is in g  the  independence 

o r  in t e g r i t y  o f  the  S ta te ", those v o lu n ta r i ly  jo in in g  an army h o s t i le  

to  Egypt and those found g u i l t y  o f  w i l f u l  hom ic ide  o r  hom ic ide  

accompanied by th e f t .

He commented th a t  a l l  had the  r ig h t  to  a f a i r  t r i a l ,  and b rough t 

the  example th a t  those  accused o f  the  m urder o f  P re s id e n t Sadat had 

n o t y e t  been sentenced because each o f  the  accused had the  r ig h t  to

41, Report o f the Human Rights Committee O ffic ia l Records Thirty-ninth Session Supplement 
No, 40 ms/40), pS$
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defend h im s e lf  to  show th a t  even in  the  case o f  s e r io u s  o ffences  

a f fe c t in g  E g yp t's  s e c u r ity , t h is  r ig h t  was safeguarded. He d id  no t, 

a t  t h is  stage, answer ques tions  p u t by the  Committee on dea ths in  

d e ten t io n .*2

The E gyp tian  re p re s e n ta tiv e  a ls o  dec line d  to  answer c e r ta in  

ques tions  about the  weakening o f  human r ig h t s  sa feguards due to  

emergency le g is la t io n  im m ed ia te ly , but p rom ised a re p ly  by h is  

government. L ikew ise , he d id  n o t add to  the  in fo rm a tio n  conta ined  in  

the  re p o r t  w ith  rega rd  to  a r re s t  and d e te n tio n . He was o n ly  p repared  

to  answer in  genera l term s w ith  re g a rd  to  to r tu re  and th e  death  

p e n a lty , though he mentioned p r is o n  re g u la t io n s  and a re c e n t law  on 

to r tu re .

As I  sa id , L ibya  subm itted  i t s  f i r s t  re p o r t  in  1977, bu t when the  

Committee began i t s  c o n s id e ra tio n  o f  t h is  re p o r t  in  January 1978, 

the L ibyan  re p re s e n ta tiv e  read ou t a new re p o r t  which o u tlin e d  

c o n s t itu t io n a l changes a f fe c t in g  th e  p ro v is io n s  con ta ined  in  the  

f i r s t  re p o r t , * 3

In  re sp e c t o f  the  r ig h t s  safeguarded by a r t ic le  9 o f  the  ICCPR, the  

Committee expressed i t s  o p in io n  th a t  i t  considered sa fegua rds in  

L ibyan le g is la t io n  inadequate w ith  re sp e c t to  p r e - t r ia l  d e te n tio n , 

and they requested more in fo rm a tio n  on c ircum stances in  which such 

d e ten tion  could  be p ro longed. The Committee a ls o  asked w hether 

emergency c o u r ts  d e a lt  w ith  p o l i t i c a l  c rim es. Some members a ls o

42, ibid, pSS
43, Report o f the Human Rights Committee O ffic ia l Records Th irty -th ird  Session Supplement 
No, 40 (A/33/40)
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asked what a c ts  were considered p o l i t i c a l  c rim es in  the  L ibyan  Arab  

Jam ahiriya , and asked i f  anyone was deta ined  in  L ibya  f o r  p o l i t i c a l  

reasons.

In  re sp e c t o f  the  r ig h t  o f  p h y s ic a l in te g r i t y ,  the  Committee d id  

n o t ra is e  the  issu e  o f  to r tu re  w ith  the  L ibyan re p re s e n ta tiv e , but 

asked o n ly  i f  a L ibyan  c o u rt could  o rd e r c o rp o ra l punishm ent, and i f  

so, under what c o n d it io n s  and f o r  what crim es.

With rega rd  to  the  r ig h t  to  l i f e ,  some members o f  th e  Committee 

asked f o r  more d e ta i ls  o f  the  ca te g o rie s  o f  c rim es pun ish a b le  by 

death, and s p e c i f ic a l ly  the  r o le  o f  the  M u ft i.  The Committee a ls o  

asked whether the  death p e n a lty  was a p p lic a b le  to  o th e r crim es, such 

as in c ite m e n t to  change the  government o r  regim e.

With re sp e c t to  a l l  the  ques tions  posed by the  Committee d u r in g  

co n s id e ra tio n  o f  the  re p o r t,  the  L ibyan  re p re s e n ta tiv e  s ta te d  th a t  

he would p re fe r  to  subm it h is  response in  w r it in g .  Ho supp lem entary  

in fo rm a tio n  has y e t  been rece ived  by the  Committee.

A lthough the  L ibyan  re p re s e n ta tiv e  d id  n o t express the  a t t i tu d e  o f  

h is  governm ent to  these r ig h t s  in  d iscu ss io n  w ith  the  Human R ig h ts  

Committee, one can see the  o f f i c i a l  a t t i tu d e  o f  the  L ibyan  

government in  re g a rd  to  A r t ic le  7 o f  the  ICCPR in  a s ta tem en t 

d u rin g  d ic u s s io n s  o f  the  T h ird  Committee d e a lin g  w ith  T o rtu re  and 

o th e r Cruel, Inhuman o r  Degrading Treatm ent o r  Punishm ent.44

44, United Nations General Assembly Th irty -th ird  Session O ffic ia l Records Summary Record of 
the Thirty-second meeting A/C,3/34/SR,32 o f 5th November 1373, pp5-6
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The L ibyan re p re s e n ta tiv e  expressed h e r governm ent's  concern a t  

what she described  as the  in c re a s in g ly  w idespread use o f  to r tu re ,  

as a re s u lt  o f  te ch n o lo g ica l in n o v a tio n s  th a t  made new methods 

p o s s ib le , m en tion ing  the  im p o rta n t r o le  non-governm enta l, re g io n a l 

and n a tio n a l o rg a n is a tio n s  had to  p la y  in  "concerted a c tio n  in  the  

f ig h t  to  p re ve n t to r tu re  in  any fo rm ", sa y in g  th a t  the  in te rn a t io n a l  

community had an o b lig a t io n  to  work tow ards th a t  goa l.

She s ta te d  th a t  h e r own c o u n try  had s u ffe re d  th e  p ra c t ic e  o f  

to r tu re  d u r in g  im p e r ia l is t  days, bu t now the  p re ve n tio n  o f  to r tu re  

was an in te g ra l p a r t  o f  i t s  Penal Code. Her c o u n try 's  le g is la t io n  

re f le c te d  the  p r in c ip le s  o f  Is lam , which s tre s s  the  im portance  o f  

to le ran ce  and compassion, and co m p le te ly  condemned the  p ra c t ic e  o f  

to r tu re  and o th e r c ru e l, inhuman o r  degrad ing  trea tm en t.

In  h e r s ta tem en t she s a id  th a t  h e r governm ent welcomed documents 

produced by the  UN in tended to  p ro te c t  the  p h y s ic a l in t e g r i t y  o f  

anyone deta ined. She concluded by s a y in g  th a t  in  s p ite  o f  

in te rn a t io n a l e f f o r t s  the  p ra c t ic e  o f  to r tu re  continued, m e n tio n in g  

the  reg im e in  South A fr ic a  and a lle ge d  v io la t io n s  in  the  occupied  

t e r r i t o r ie s ,  but s a id  th a t  h e r de lega tion  was c o n fid e n t " th a t  r ig h t  

would e v e n tu a lly  p r e v a i l " .45

45, ibid,
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As we saw in  Chapter 2, Moroccan le g is la t io n  c o n ta in s  a number o f  

sa feguards f o r  the  r ig h t s  p ro v id e d  in  A r t ic le  9 o f  the  ICCPR, and 

these were s p e c if ie d  in  i t s  re p o r t  to  the  Human R ig h ts  Committee,AG

Members o f  th e  Committee posed a number o f  ques tions , a s k in g  f o r  

d e ta ils  o f  how o fte n  a m a g is tra te  could  extend custody o f  the  

detainee, s in c e  i t  appeared from  a r t ic le  152 o f  the  Code o f  C rim in a l 

Procedure th a t  remand in  custody was an excep tio na l measure, 

whether c o u r ts  cou ld  re v ie w  the  la w fu ln e ss  o f  the  grounds f o r  

de te n tio n , as p ro v id e d  under A r t ic le  9, paragraph 4 o f  the  ICCPR, o r  

i f  they  were r e s t r ic te d  to  te s t in g  the  la w fu ln e ss  o f  p roceed ings, 

and whether th e  Moroccan a u th o r it ie s  were re q u ire d  to  in fo rm  the  

de ta inee 's  fa m ily  o f  h is  p la ce  o f  d e te n tio n . A member o f  the  

Committee a ls o  asked under what c ircum stances someone cou ld  be 

a rre s te d  w ith o u t a w a rra n t o r  de ta ined  on the  s tre n g th  o f  a w a rra n t 

to  appear, and i f  anyone was de ta ined  w ith o u t t r i a l  in  Morocco f o r  

p o l i t i c a l  reasons, and i f  so, on what a u th o r ity  and f o r  how lo n g .

A member o f  the  Committee commented in  rega rd  to  A r t ic le  9, 

paragraph 5  o f  the  ICCPR conce rn ing  compensation, th a t  the  

p ro v is io n  under D a h ir o f  12 August 1913, s p e c if ie d  c r im in a l l i a b i l t y  

o f  in d iv id u a l o f f ic ia ls ,  but th a t  the  in te n t io n  o f  the  a r t ic le  was 

to  e s ta b lis h  the  o b je c tiv e  r e s p o n s ib i l i t y  o f  the  s ta te  ra th e r  than  

pe rsona l r e s p o n s ib i l i t y  o f  o f f ic ia ls .

45, CCPR/C/10/Add, 2 o f 19th February 1981



The Moroccan re p re s e n ta tiv e  made a le n g th y  re p ly  on se ve ra l 

aspects  o f  A r t ic le  9, s ta r t in g  by s a y in g  th a t  a d m in is tra t iv e  

de te n tio n  i s  p ro h ib ite d  by law , s in c e  o n ly  the  ju d ic ia l  a u th o r ity  i s  

competent to  o rd e r de te n tio n , The c r im in a l p o lic e  were p e rm itte d  to  

de ta in  peop le  f o r  the  purpose o f  id e n t i f ic a t io n ,  bu t the  p e r io d  

should n o t exceed 92 hours, the  o n ly  extens ion  be ing a p e r io d  o f  48 

hours on the  app rova l o f  the  K in g 's  P rosecutor, un less  the  case  

th rea te ns  s ta te  s e c u r ity ,  when the  p e r io d  may be doubled. The p o lic e  

must re co rd  both the  day and hou r on which the  suspect was 

deta ined, and re leased  o r  be fo re  the  ju d ic ia l  a u th o r ity .  The re c o rd  

should be accompanied the  s ig n a tu re  o f  the  accused o r  a s ta tem en t 

in d ic a t in g  h is  re fu s a l to  s ig n . A s im i la r  e n try  shou ld  be in i t i a l l e d  

by the  K in g 's  p ro s e c u to r in  a re c o rd  m a in ta ined  a t  the  p la c e  o f  

d e ten tion ,

These p ro v is io n s  were f o r  cases pun ished by im prisonm ent. I f  the  

p o lic e  have to  h o ld  someone d u r in g  in v e s t ig a t io n  f o r  more than 92 

hours, to  secure an extens ion  o f  48 hours, they  m ust b r in g  the  

accused befo re  the  K in g 's  p ro secu to r, who may g ra n t the  ex tens ion . 

D eten tion  pend ing  t r i a l  was ordered by the  exam in ing m a g is tra te  

o n ly  in  c e r ta in  c ircum stances. The Code o f  C rim in a l P rocedure  

p ro v id e s  th a t  when the  punishm ent i s  im prisonm ent f o r  le s s  than two  

years , the  accused may n o t be deta ined  f o r  more than a month, when 

i t  exceeds two years , he may n o t be deta ined  f o r  more than fo u r  

months which may be extended f o r  a fu r th e r  p e r io d  o f  fo u r  m onths by 

the  exam ining m a g is tra te , The deta inee  i s  a b le  a t  a l l  tim e s  to  

request c o n d it io n a l re lease , and t h is  m ust be examined by the
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m a g is tra te  who shou ld  decide w ith in  f iv e  days, o r  by th e  chamber o f  

c o rre c tio n a l appeal which m ust decide w ith in  f i f te e n  days.

The Code fu r th e r  p ro v id e s  th a t  a deta inee must be re leased  

im m ed ia te ly  i f  he i s  a cq u itte d , g ive n  a suspended sentence o r  f in e ,  

o r  when the  sentence imposed by the  c o u rt o f  f i r s t  in s ta n c e  i s  

completed. When co m m itta l i s  o rdered by the  K in g 's  p ro s e c u to r in  

cases o f  f la g ra n te  d e lic to ,  the  deta inee  must be b rough t be fo re  the  

c o u rt w ith in  th re e  days and the  c o u r t must decide to  re le a se  h im  o r  

c o n firm  h is  d e te n tio n . The p ro s e c u to r i s  p ro h ib ite d  from  o rd e r in g  

the  d e te n tio n  o f  someone who has com m itted a p o l i t i c a l  o ffence .

A ccord ing  to  the  Code o f  C rim in a l Procedure, the  accused person  i s  

advised  th a t  he may d e c lin e  to  make a s ta tem en t and th a t  he has the  

r ig h t  to  a p p o in t co u n c il. The judge may a p p o in t a la w ye r f o r  h im  i f  

he wishes a f t e r  the  f i r s t  appearance.A7

With re g a rd  to  A r t ic le  7 o f  the  ICCPP, the  Committee p u t q u e s tio n s  

to  the  Moroccan re p re s e n ta tiv e  re g a rd in g  a lle g a t io n s  o f  to r tu re  and 

i l l - t r e a tm e n t  o f  deta inees, n o tin g  th a t  to r tu re  was n o t p ro h ib ite d  

by the  Moroccan c o n s t itu t io n .  In  v iew  o f  the  fa c t  th a t  th e  Moroccan 

re p o r t  had quoted A r t ic le  10 o f  the  Moroccan C o n s titu t io n  which  

s ta te s  th a t  no one s h a l l be l ia b le  to ...pun ishm ent, save in  the  cases  

and manner p re s c r ib e d  by law, a member o f  the  Committee asked f o r

y

47, CCPR/C/SR, 332 of 13th November 1981, ppS-7
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d e ta ils  o f  punishm ent p re s c rib e d  by law  and the  c ircum stances o f  

la w fu l a p p lic a t io n . Members asked f o r  in fo rm a tio n  conce rn ing  cases 

in  which a p e n a lty  had been imposed f o r  to r tu re  o r  i l l - t r e a tm e n t  o f  

p ris o n e rs , and cases in  which co m p la in ts  had been made by 

in d iv id u a ls  o f  such i l l - t r e a tm e n t .48

I t  was a ls o  asked w hether the  UN S tandard  Minimum Mules f o r  the  

Treatment o f  P ris o n e rs  had been adopted in  Morocco, and i f  n o t, 

whether e x is t in g  re g u la t io n s  gove rn in g  the  trea tm en t o f  de ta inees  

had been a p p lie d  in  re c e n t yea rs , and i f  so  how th is  was done, and 

whether th e re  had been any cases o f  sa n c tio n s  imposed a c c o rd in g ly .  

The Committee asked what were the  ru le s  conce rn ing  s o l i t a r y  

confinemen t .49

In response, the  Moroccan re p re s e n ta tiv e  con firm ed  th a t  to r tu re  and 

i l l - t r e a tm e n t  were p ro h ib ite d  under Moroccan law, as A r t ic le  231 o f  

the  C rim in a l Code p ro v id e d  f o r  pun ishm ent o f  a p u b lic  o f f i c e r  who 

w ith o u t le g it im a te  reason com m itted, o r  caused to  be com m itted, a c ts  

o f  v io lence  a g a in s t persons in  the  e xe rc ise  o f  h is  du ty . He repeated  

th a t  no d is t in c t io n  was made on the  grounds o f  p re v a il in g  

circum stances, such as s ta te  o f  war o r  s ta te  o f  emergency. In  fa c t ,  

i t  seems, the  Moroccan re p re s e n ta tiv e  repeated what was con ta ined  in  

h is  c o u n try ’s  re p o r t.

48, CCPR/C/SR, 327 of 9th November 1981, pp 6, 8 & 12 and CCPR/C/SR, 328 of 9th November 1981, 
pfO
49, Report of the Human Rights Committee Seneral Assembly O ffic ia l Records ; Thirty-seven 
Session Supplement No, 40 (A/37/40), p32
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In  a d d it io n , he m entioned some o f  the  measures taken to  re -educa te  

and re - in te g ra te  o ffe n d e rs  in to  Moroccan s o c ie ty , in c lu d in g  

vo ca tio n a l t ra in in g .  He a ls o  mentioned some o f  the  p rocedures f o r  

the  s u p e rv is io n  o f  prisons.SO

The Committee asked f o r  in fo rm a tio n  about the  death p e n a lty  be ing  

imposed f o r  c rim es  a g a in s t the  e x te rn a l and in te rn a l s e c u r ity  o f  the  

s ta te , and f o r  what o th e r crim es th a t  p e n a lty  could be imposed, how 

many death sentences were imposed each year, and how o fte n  the  

sentence was c a rr ie d  out in  cases where in te rn a l s e c u r ity  was 

threatened. The question  o f  "d isappearances" was a ls o  ra is e d  as the  

Moroccan re p re s e n ta tiv e  was asked i f  any such cases had been 

in v e s tig a te d  in  Morocco.

In  re p ly ,  the  Moroccan re p re s e n ta tiv e  s ta te d  th a t  re c e n t ly  se ve ra l 

who had faced death sentences had been pardoned by th e  K ing. 

Furtherm ore, th e re  were c u r re n t ly  two fa c in g  death sentences who had 

asked to  be pardoned. No c a p ita l pun ishm ent could  be executed un less  

i t  had been preceded by a p e t i t io n  f o r  re p r ie v e  which had been 

re fu se d .5’

50, CCPR/C/SR, 332 of 13th November 1981, pp 4, $ J 7
51, CCPR/C/SR, 332 of 13th November 1981, p7



One can say  th a t  a lthough  the  Moroccan re p re s e n ta tiv e  gave a lo n g  

and d e ta ile d  a n a ly s is  o f  le g a l p ro v is io n s  f o r  a r re s t-  and d e te n tio n , 

in  re g a rd  to  to r tu re  and c a p ita l pun ishm ent, he answered in  gene ra l 

term s o r  d id  n o t answer the  q ue s tio ns  p u t to  him, p a r t ic u la r ly  about 

the  im p o s it io n  o f  the  death p e n a lty  f o r  c rim es a g a in s t in te rn a l  

s e c u r ity . N or d id  he make any comment on "d isappearances", though 

the  issue  was ra is e d  by the  Committee.

F in a lly ,  I  w i l l  examine the  Jordan ian response, as Jordan subm itte d  

i t s  i n i t i a l  re p o r t  in  1978,52 supp lem entary in fo rm a tio n  in  1981s3, 

and fu r th e r  supplem entary in fo rm a tio n  in  1982.54 D u ring  

co n s id e ra tio n  o f  a l l  t h is  in fo rm a tio n  by the  Human M ig h ts  Committee, 

questions were asked on the  th re e  r ig h t s  I  am concerned w ith , and 

o th e r re la te d  m a tte rs .

The Jordan ian re p re s e n ta tiv e , in tro d u c in g  h is  supp lem entary  

re p o r t,  s ta te d  th a t  i t  was "n o t p o s s ib le  to  understand the  human 

r ig h ts  s itu a t io n  in  Jordan w ith o u t h a v in g  an idea o f  the  p o l i t i c a l ,  

s o c ia l and economic o bs ta c le s  th a t  the  c o u n try  had been fa c in g  s in c e  

I s r a e l ’s  occupation o f  the  West Bank and the  Gaza S t r ip  in  1967, 

which had caused an in f lu x  o f  hundreds o f  thousands o f  re fugees, 

l i v in g  in  wretched c o n d it io n s , to  th e  E ast Bank". He s a id  th a t  t h is  

s itu a t io n  had fo rce d  h is  government to  dec la re  a s ta te  o f  emergency, 

and h is  governm ent was c o n s id e rin g  n o t i f y in g  the  U nited N a tio n s  o f  

t h is  under a r t ic le  4 o f  the  ICCPM.

52, CCPR/C/1 /Add,24 o f 13th A pril 1978
53, CCPR/C/1/Add, 55 o f 7th August 1981
54, CCPR/C/1 /Add, 56 o f 25th January 1982
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With re fe ren ce  to  A r t ic le  9 o f  the  ICCPR, the  Committee asked what 

safeguards were a v a ila b le  to  pe rsons  : whether the  remedy o f  habeas 

corpus were a v a ila b le , whether a de ta inee  could  be re leased  on b a il,  

what co n ta c t the  deta inee could  have w ith  h is  fa m ily ,  w hether an 

in d iv id u a l could  be de ta ined  f o r  reasons o th e r than those  g ive n  in  

the  re p o r t,  w hether the  normal p rocedures f o r  a r re s t  were respected  

and whether a d m in is tra t iv e  d e te n tio n  e x is te d  and how lo n g  i t  could  

la s t .

The re p re s e n ta tiv e  re p lie d  th a t  the  remedy o f  habeas corpus was 

n o t a v a ila b le , but i t  was p o s s ib le  f o r  a person who had been 

a rre s te d  o r  im prisoned  on o rd e r o f  the  a d m in is tra t iv e  a u th o r ity  to  

appeal to  the  co u rts , except in  cases where i t  was necessary to  keep 

the  accused person in  s o l i t a r y  confinem ent, as in  cases o f  espionage  

f o r  example. The deta inee  had the  r ig h t  to  re ce ive  v i s i t s  fro m  h is  

law yer, and i f  h is  d e te n tio n  was p ro longed , v is i t s  from  h is  fa m ily .  

He s ta te d , in  connection  w ith  the  p rocedures f o r  a r re s t ,  th a t  in  

Jordan no one could  be a rre s te d  un less he was charged w ith  an 

offence, o r  o th e r  c o n d it io n s  r e la t in g  to  m enta l i l ln e s s .  He a ls o  s a id  

th a t  any one a rre s te d  o r  deta ined  cou ld  subm it a p e t i t io n  to  the  

Supreme Court, and i f  the  Supreme Court decided th a t  th e  a r r e s t  o r  

d e te n tio n  was i l le g a l ,  the  person concerned was re leased  w ith o u t  

delay, bu t in  c e r ta in  cases, f o r  example, p rem ed ita ted  m urder, the  

accused was n o t re leased and could  n o t cha llenge  the  le g a l i t y  o f  h is  

a rre s t.  However, a person could  o n ly  be deta ined  on the  o rd e r o f  the  

P rosecu to r o f  the  d i s t r i c t  re s p o n s ib le  f o r  p r e - t r ia l  p rocedure , who 

decided whether th a t  person had been la w fu l ly  a rre s te d  o r  n o t. The
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government cou ld  n o t be sued f o r  damages in  the  cases o f  i l le g a l  

a rre s t,  bu t i f  the  person concerned had been a rre s te d  as a r e s u lt  o f  

untrue  sta tem en ts, he could  sue the  a u th o r o f  those s ta tem en ts .

In  connection w ith  A r t ic le  7 o f  the  Covenant, the  Committee noted  

the  Jordan ian re p o r t  had recogn ised  th a t excesses were sometimes  

com m itted by some p u b lic  s e c u r ity  personne l, but those  p ra c t ic e s  

were n o t in s t i tu t io n a l iz e d  and had a lw ays been condemned and 

outlawed. S p e c if ic  in fo rm a tio n  was sought on such cases. In  a d d it io n ,  

the  Committee were in te re s te d  in  w hether the  v ic t im s  o f  to r tu re  were 

e n t it le d  to  compensation. They a ls o  asked f o r  d e ta i ls  o f  s o l i t a r y  

confinem ent in  Jordan, and the  co n ta c t o f  de ta inees w ith  t h e i r  

fa m il ie s  and counsel. They asked about su p e rv is io n  o f  p r is o n  

c o n d it io n s  and co m p la in ts  procedures, as w e ll as a s k in g  i f  the  

In te rn a tio n a l Fed Cross were g ive n  access to  v i s i t  p r is o n s  in  

Jordan.

In  response, the  re p re s e n ta tiv e  con firm ed  th a t  th e  p ra c t ic e  o f  

to r tu re  had n o t been adopted by the  ju d ic ia l  o r  in v e s t ig a t in g  

a u th o r it ie s  in  Jordan. T h is  i s  encouraged by a number o f  p ro v is io n s  

in  the  Code o f  Court Procedure which, in  a r t ic le  63, o b lig e s  the  

p u b lic  p ro s e c u to r to  in fo rm  the  accused th a t  he i s  n o t o b lig e d  to  

answer the  charge brought a g a in s t h im  un less h is  a tto rn e y  i s  

presen t. I f  the  accused re fu se s  to  a p p o in t an a tto rn e y  o r  i f  he 

f a i l s  to  produce an a tto rn e y  w ith in  24 hours the  in v e s t ig a t io n  

proceeds w ith o u t the  a tto rn e y . O ther sa feguards in c lu d e  the  r ig h t  o f
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the  a tto rn e y  to  c o n ta c t h is  c l ie n t  in  p r iv a te  a t  any tim e, and the  

p ro v is io n  th a t  any con fess ion  o f  g u i l t  made by an accused person, 

suspect o r  defendant in  the  absence o f  the  p u b lic  p ro s e c u to r s h a ll  

be accepted o n ly  i f  the  p ro secu tio n  p ro v id e s  evidence conce rn ing  the  

circum stances in  which the  s a id  con fess ion  was made, and p ro v id e d  

th a t  the  c o u r t i s  s a t is f ie d  th a t  the  accused person, suspect o r  

defendant made the  con fess ion  v o lu n ta r i ly  and o f  h is  own f re e  w i l l ,  

(A r t ic le  159).

The re p re s e n ta tiv e  mentioned the  M idd le  E ast problem  again  a t  t h is  

stage  by re m in d in g  the  Committee th a t  in  the  occupied t e r r i t o r y  h a l f  

o f  the  p o p u la tio n  o f  Jordan were a lle g e d ly  sub jected "n ig h t  and day"  

to  va rio u s  fo rm s  o f  to r tu re , w ith o u t d is t in c t io n  "between men and 

women o r  between o ld  and young". He s a id  th a t  "the  p r is o n s  o f  the  

occupied West Bank a re  f u l l  o f  A rab c it iz e n s  who a re  to r tu re d  in  the  

h a rshe s t manner f o r  months", m en tion in g  the  case o f  the  inm ates o f  

Nafha and Hamala p r is o n s .ss

In  rega rd  to  A r t ic le  6 o f  the  Covenant, the  Committee asked whether 

Jordanian C rim in a l law  p ro v id e d  guarantees s t ip u la te d  in  the  

Covenant f o r  the  p o s s ib i l i t y  o f  amnesty, pardon o r  commutation, 

whether th e re  was a movement to  a b o lis h  the  death p e n a lty  in  

Jordan, and i f  so, what was the  governm ent's  a t t i tu d e  tow ards them.

The Committee a ls o  asked i f  c a p ita l punishm ent could  be imposed by 

the  M i l i t a r y  C ourts, and in  which cases, and w hether th e  death

SS, C C P8/C ///M , SS o f 25th January 1382, p3
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p e n a lty  could  be in f l ic t e d  on someone who attem pted to  p re v e n t the  

a u th o r it ie s  fro m  e x e rc is in g  t h e i r  fu n c t io n s  and who was empowered 

to  judge the  a u th o r o f  such an a ttem p t.

In  the  second supplem entary re p o r t,  the  Jo rdan ians dem onstrated  

a l l  the  p ro v is io n s  d e a lin g  w ith  death p e n a lty , in c lu d in g  th e  crim es  

f o r  which i t  may be imposed and p ro v is io n s  f o r  amnesty, pardon and

com m utation.Be The re p re s e n ta tiv e  exp la ined  th a t  A r t ic le  138 o f  the

Penal code p re s c r ib e d  the  death p e n a lty  f o r  a l l  pe rsons who 

prevented  the  governm ent from  d is c h a rg in g  i t s  c o n s t itu t io n a l  

r e s p o n s ib i l i t y  o f  conducting  the  smooth ru n n in g  o f  the  a f f a i r s  o f

the  coun try , f o r  example by coup d 'd ta t. He p o in te d  o u t th a t  no one

had been condemned f o r  such a c r im e .57

D uring  co n s id e ra tio n  o f  the  re p o r ts  from  the  Arab c o u n tr ie s  the  

Human E ig h ts  Committee mentioned on se ve ra l occasions th a t  they  

faced some prob lem s in  assess ing  the  re p o r ts , because o f  te c h n ic a l 

d i f f i c u l t ie s ,  in c lu d in g  the  sh o rtn e ss  o f  some re p o r ts , the  fa i lu r e  o f  

p ro v id in g  f u l l  in fo rm a tio n , f o r  example, about the  le g a l rem edies  

a v a ila b le , and the  la c k  o f  le g a l te x ts  in  some cases. In  a d d it io n ,  

they  mentioned th a t  i t  would have been h e lp fu l i f  the  A rab s ta te s  

had g iven  f u l l e r  in fo rm a tio n  concern ing  the  p r in c ip le s  o f  Is la m  and 

i t s  re la t io n s h ip  w ith  n a tio n a l le g is la t io n . They were p a r t ic u la r ly  

in te re s te d  in  any d i f f i c u l t i e s  which m ig h t a r is e  in  im p lem enting  

c e rta in  p ro v is io n s  o f  the  Covenant in  Muslim  co u n trie s .

56, See Chapter 2
57, CCPR/C/SR, 362 o f 15th July 1982, p4

-3 4 -



A lthough the  Committee asked, on a number o f  occasions, th a t  

c o u n tr ie s  s p e c ify  the  areas where they  had experienced d i f f i c u l t i e s  

in  im p lem enting  the  Covenant, few  c o u n tr ie s  made re fe ren ce  to  such 

problem s, w ith  the  excep tion  o f  Jordan which s tre sse d  the  e f fe c t  o f  

the  M idd le  E as t c o n f l ic t  and the  problem s o f  the  occupied  

t e r r i t o r ie s .

A lso, the  Committee showed in te r e s t  in  the  p re c is e  d e f in i t io n  o f  

c e rta in  term s used by Arab governm ents which a re  u s u a lly  connected  

to  excep tions from  the  p ro te c t io n  o f  human r ig h ts .  The Committee 

noted th a t  the  concepts o f  "p u b lic  o rd e r"  o r  "n a tio n a l s e c u r ity " ,  

"se riou s  c r im e " m ig h t be in te rp re te d  d i f fe r e n t ly  in  d i f fe r e n t  

co un trie s , th e re fo re  i t  would be h e lp fu l i f  c o u n tr ie s  p ro v id e d  more 

d e ta ils ,  in  the  l ig h t  o f  the  law s p ro te c t in g  human r ig h t s  and 

freedoms. The Committee expressed concern on se ve ra l occas ions  

about the  e f fe c t  o f  s ta te  o f  emergency le g is la t io n  on the  p ro te c t io n  

o f  human r ig h ts ,  p a r t ic u la r ly  in  the  l ig h t  o f  the  adop tion  o f  

M a rt ia l law  in  some co u n trie s , and the  e s ta b lish m e n t o f  m i l i t a r y  and 

s ta te  s e c u r ity  c o u rts  in  many c o u n tr ie s , which had s e rio u s  

im p lic a t io n s  f o r  the  p ro te c tio n  o f  in d iv id u a ls' r ig h ts .  The Committee 

even expressed i t s  doubts about the  va lue o f  the  c o n s t itu t io n a l  

p ro v is io n s  p ro te c t in g  human r ig h t s  in  some Arab c o u n tr ie s  in  the  

l i g h t  o f  the  p ro lo n g a tio n  o f  the  s ta te  o f  emergency, in  some cases, 

f o r  ove r tw en ty  years .
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SECTION C

TO NON - G O V E R N M E N T A L  O R G A N I SATIONS  
< AMNESTY INTER NAT ION AL >

-36-



Wow th a t I  have examined the  response o f  some Arab governm ents in  

the  forum  o f  the  United N a tio ns  in  gene ra l, and under t h e i r  

in te rn a t io n a l o b lig a t io n s  acco rd in g  to  the  ICCPE in  p a r t ic u la r ,  I  

w i l l  examine t h e i r  response to  o th e r non-governm ental o rg a n is a tio n s  

concerned w ith  human r ig h t s  issues, such as Amnesty In te rn a tio n a l.

I  w il concen tra te  on the  response o f  some Arab governm ents in  

m a tte rs  o f  concern to  t h is  research  ra is e d  by Amnesty In te rn a t io n a l,  

fo l lo w in g  a s im i la r  method to  my d iscu ss io n  o f  t h e i r  response  

w ith in  the  United N a tions , ta k in g  c e r ta in  governm ents as examples in  

d e ta ile d  d iscu ss ion  and m aking genera l a n a ly s is  w ith  re g a rd  to  

others .

Th is  dem onstra tion  w i l l  cover the  in fo rm a tio n  re ce ived  by Amnesty 

In te rn a tio n a l through i t s  d e leg a tion  m iss ion s , and in fo rm a tio n  

rece ived  from  n a tio n a l bodies, w hether in d iv id u a ls  o r  human r ig h t s  

com m ittees a c t in g  on b e h a lf o f  v ic t im s .

I  w i l l  a ls o  examine communication between the  o rg a n is a tio n  and 

c e rta in  governm ents in c lu d in g  any recommendations. I  in te n d  to  re ­

examine le g a l issu e s  in  the  l ig h t  o f  the  com m unications in c lu d in g  

d ire c t  d iscu ss io n s  between the  o rg a n is a t io n ’s  de lega tes  and 

o f f ic ia ls  o f  some Arab governments.



(A) THE ARAB REPUBLIC OF EGYPT

In  1982, Amnesty In te rn a tio n a l su bm itte d  a memorandum to  the  

E gyp tian  government o u t l in in g  i t s  concerns about a lle g e d  human 

r ig h t s  v io la t io n s  in  th a t  coun try . T h is  was p ub lish e d  in  1983.53 As 

a re s u lt  o f  the  memorandum, d iscu ss io n s  took p la ce  between the  

o rg a n is a tio n  and the  government, in c lu d in g  a m iss ion  which v is i te d  

Egypt in  May 1983. Communication between the  two p a r t ie s  has taken  

the  fo rm  o f  memorandums and d iscu ss io n s  w ith  o f f ic ia ls .  Some o f  the  

communication was p ub lish e d  in  1984. 53 

I t  i s  w o rth w h ile  to  m ention th a t  the  E gyp tian  governm ent in v ite d  

Amnesty In te rn a tio n a l to  send a m iss io n  to  Egypt to  d iscu ss  issu e s  

ra is e d  in  the  memorandum. D iscuss ions  were c a rr ie d  ou t w ith  h ig h  

ra n k in g  government o f f ic ia ls ,  in c lu d in g  the  M in is te rs  o f  the  

In te r io r  and Ju s tice , and the  M in is te r  o f  S ta te  f o r  Fo re ign  A f fa ir s .  

Delegates a ls o  met members o f  the  ju d ic ia ry ,  in c lu d in g  the  

P rosecutor-G enera l and the  S o c ia l is t  P rosecu to r-G ene ra l.6°

Concerns o f  Amnesty In te rn a tio n a l in c luded  the  ex tens ion  o f  the  

s ta te  o f  emergency, and the  ex is ten ce  o f  le g is la t io n  p e r m it t in g  the  

a r re s t  and im prisonm ent o f  in d iv id u a ls  f o r  the  n o n -v io le n t  

expression  o f  t h e i r  b e lie fs , in  c o n tra d ic t io n  o f  p ro v is io n s  o f  the  

ICCPR,e>

SS, This ms published ss Egypt ; violations of human rights ; an Amnesty International 
Report, 1983 
S9, Amnesty International ; update to 1983 report ; an Amnesty International t/pdate, 1984 
50, ib id  p3
51, ib id  p4
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Amnesty In te rn a tio n a l voiced i t s  concern th a t under Law 50 o f  

1982,e2 the  M in is te r  o f  the  In t e r io r  may appeal a g a in s t the  c o u r t fs  

d ec is ion  to  p ro v is io n a lly  re lease  a deta inee, w ith  the  m a tte r  be ing  

reviewed by a second co u rt. Amnesty In te rn a tio n a l commented th a t  

”d ire c t  in te rv e n t io n  by a member o f  the  execu tive  a u th o r ity  

in tro d u ce s  a p o l i t i c a l  element in to  the  ju d ic ia l  p rocedu re ”  in  

c o n tra d ic t io n  to  A r t ic le  9, paragraph 4 o f  the  ICCFP. They repeated  

t h is  concern w ith  re g a rd  to  appeals where the  pow er to  re v ie w  

d e c is io n s  o f  the  c o u rts  had been extended to  the  P rim e M in is te r  as  

w e ll as the  P re s id e n t,e3 

Another concern expressed by Amnesty In te rn a tio n a l was a t  c e r ta in  

law s under which p o l i t i c a l  p r is o n e rs  a re  charged and t r ie d ,  

in c lu d in g  Law Mo.40 o f  1977, which they  be lieve  to  be in c o n s is te n t  

w ith  E g y p t’s  und e rtak ing s  under the  Covenant. The o rg a n is a tio n  

expressed i t s  concern in  rega rd  to  40 p r is o n e rs  de ta ined  w ith o u t  

charge o r  t r i a l  whose a r re s t  and d e te n tio n  was acknowledged by the  

M in is te r  o f  the  In te r io r ,  c a l l in g  f o r  t h e i r  t r i a l  o r  re lease . They 

were a ls o  concerned about those de ta ined  in  connection  w ith  the  

a sa ss in a tio n  o f  P re s id en t Sadat, s p e c i f ic a l ly  w ith  the  fa c ts  f i r s t l y ,  

th a t s in ce  the y  were to  be t r ie d  in  the  Supreme S ta te  S e c u r ity  

Court, they  would have no r ig h t  o f  appeal a g a in s t the  sentence, 

secondly, th a t  a lle g a t io n s  o f  to r tu re  and i l l - t r e a tm e n t  o f  the  

deta inees had been rece ived  by the  o rg a n is a tio n  and t h i r d ly ,  th a t  

many o f  the  deta inees may face  th e  death p e n a lty , in  connection  w ith  

what a re  e s s e n t ia l ly  p o l i t i c a l  o ffe n ce s .ed

62, Sss diagram, p81
63, Egypt ; update to 1383 report ; an Amnesty International update, 1884, pS
64, ib id  pp?-S
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With re g a rd  to  the  p ro h ib it io n  o f  to r tu re , Amnesty In te rn a tio n a l 

had voiced i t s  concern in  i t s  memorandum, c a l l in g  f o r  an independent 

body to  in v e s tig a te  a lle g a t io n s  o f  to r tu re  and o th e r i l l - t r e a tm e n t .

D u ring  the  m iss ion , Amnesty In te rn a tio n a l a sce rta in e d  th a t  the

niyaba was re s p o n s ib le  f o r  in v e s t ig a t in g  such a lle g a t io n s , and 

p ro v ide d  o th e r sa feguards such as e nsu rin g  th a t co n fe ss io ns  a re  n o t 

obta ined  by i l l e g a l  means, and c a r ry in g  out p r is o n  in s p e c tio n s  to  

safeguard p ro p e r trea tm en t o f  deta inees. They made a number o f  

recommendations aimed a t  im p ro v in g  the  sa feguards p ro v id e d  by the  

n iya b a .es

While the  o rg a n is a tio n  d id  n o t c o n s id e r th a t  a lle g a t io n s  o f  to r tu re  

in  Egypt which i t  had rece ived  p ro v id e d  evidence th a t  t h is  was a 

ro u tin e  p ra c t ic e  o f  E gyp tian  o f f ic ia ls ,  neve rth e less  i t  expressed  

concern a t  s e rio u s  and c o n s is te n t a lle g a t io n s  o f  to r tu re  rece ived  

d u rin g  the  p e r io d  O ctober 1981- March 1982.£e

I t  welcomed the  d ec is ion  o f  the  Supreme S ta te  S e c u r ity  C ourt to

in v e s tig a te  a lle g a t io n s  o f  to r tu re  in  the  J ihad  case, and c a lle d  f o r  

the  re s u lts  to  be made p u b lic , s a y in g  th a t  the  n iyaba in  ” i t s  r o le  

o f  re p re s e n tin g  the  p u b lic  in te r e s t ”  shou ld  ” take  s te p s  to  b r in g  to

ju s t ic e  those re s p o n s ib le  f o r  the  in f l i c t io n  o f  to r tu re  o r  i l l -

tre a tm e n t” , and ensure compensation f o r  the  v ic t im s .

66, Amnesty International Egypt ; update to 1983 report ; an Amnesty International update, 
1984, pp8-9

The recommendations included review of the niyaba's procedures, in  regard to prison 
inspection and investigation of prisoners' complaints, They recommended that v is its  to 
prisons should be more frequent, thorough reports on v is its  should be made to a central 
authority and other interested parties, and that instructions should be provided for 
investigations of prisoners' complaints, findings on which should be made public,
86, ib id  p9
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F in a l ly , Amnesty In te rn a tio n a l s tre sse d  th a t  i t  opposed the  death 

p e n a lty  in  a l l  cases w ith o u t re s e rv a tio n .

A no ther communication by the  o rg a n is a tio n  was addressed to  the  

M in is te r  o f  S ta te  f o r  Fore ign  A f fa ir s ,  seek ing  c la r i f ic a t io n  on two  

issues : the  f i r s t  concern ing  40 ju v e n ile s  deta ined w ith o u t charge  

o r  t r i a l  in  th e  J ihad  case; the  second in  rega rd  to  deaths d u r in g  

de ten tion , g iv in g  the  names o f  f iv e  a lleged  to  have d ied  in  

d e te n tio n ,G7

The fo rm a l response o f  the  E gyp tian  government to  Amnesty 

In te rn a tio n a l*s  o bse rva tio ns  was conta ined  in  a le t t e r  and 

memorandum rece ived  by the  o rg a n is a tio n  la te  in  1983.es

The memorandum, which was p repared by the  M in is t r y  o f  Ju s tice , 

examined a number o f  le g a l issues  ra is e d  by Amnesty In te rn a tio n a l.  

I t  p o in te d  out, in  i t s  in tro d u c t io n , th a t  under the  E gyp tian  le g a l 

system a l l  de ta inees shou ld  be b rough t be fo re  the  d i s t r i c t  a tto rn e y  

w ith in  24 hours. H is  d e te n tio n  may o n ly  be p ro longed  f o r  more than  

fo u r  days by th e  d ec is ion  o f  a c o u rt.

With rega rd  to  d e te n tio n  procedures, the  memorandum cla im ed th a t  

s ta te  o f  emergency le g is la t io n  (Law 162 o f  1958, as amended by Law 

50 o f  1982) in  Egypt conta ined  sa feguards com patib le  w ith  the  

ICCPR. I t  a ls o  re fe r re d  to  the  a b o lit io n  o f  Law 34 o f  1972 and Law 2  

o f  1977 on the  p ro te c t io n  o f  n a tio n a l u n ity  and the  ”d if fu s io n  o f  

rumours a f fe c t in g  the  s e c u r ity  o f  the  S ta te "  and

67, Amnesty International Egypt- ; update to 1683 report ;  an Amnesty International update, 
1984, p i4
68, Published in  Amnesty International Egypt ; update to 1983 report ; an Amnesty 
International update, 1984
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c e rta in  o th e r o ffences. I t  emphasised, w ith  rega rd  to  the  E xecu tive 's  

r ig h t  to  appeal a g a in s t a c o u rt d e c is io n  to  p r o v is io n a l ly  re le a se  a 

detainee, th a t  the  f in a l  d ec is ion  to  o rd e r re lease  re s te d  w ith  the  

co u rt, th a t  is ,  w ith  the  ju d ic ia l  power.

With rega rd  to  Law 40 o f  1977, the  memorandum s ta te d  th a t  the  

purpose o f  th a t  law  was to  e s a tb lis h  the  ru le s  g o ve rn in g  p o l i t i c a l  

p a r t ie s  and p ro te c t in g  n a tio n a l u n ity .  I t  cla im ed th a t  t h is  was 

com patib le  w ith  the  ICCPR.

In  re sp e c t o f  t r ia ls ,  the  E gyp tian  M in is t r y  o f  J u s tic e  s tre sse d  the  

fa c t  th a t  even though s ta te  o f  emergency le g is la t io n  was in  fo rc e , 

neve rthe less  the  p r in c ip le  o f  the  independence o f  the  ju d ic ia r y  from  

execu tive  a u th o r ity  was safeguarded, p o in t in g  out th a t  E gyp t had n o t  

f e l t  i t  necessary to  suspend le g a l safeguards, as p e rm itte d  by 

A r t ic le  4 o f  the  ICCPR, s in c e  the  p ro v is io n  was o n ly  used in  ra re  

cases d i r e c t ly  a f fe c t in g  s ta te  s e c u r ity .

With rega rd  to  the  40 deta inees whose case was m entioned by 

Amnesty In te rn a tio n a l,  the  E gyp tian  re p ly  s ta te d  th a t  the  cases o f  

the  27 s t i l l  in  d e te n tio n  were be ing in v e s tig a te d  in  v iew  o f  t h e i r  

"p o ss ib le  and im m inent re le a se ".63

In re sp e c t o f  the  a lle g a t io n s  o f  to r tu re  and i l l - t r e a tm e n t ,  the  

r e p ly  s ta te d  th a t the  p ro secu tio n  has the  r e s p o n s ib i l i t y  and 

a u th o r ity  to  in v e s tig a te  a lle g a t io n s  o f  to r tu re  and i l l - t r e a tm e n t ,  

a c tin g  as an independent ju d ic ia l  body, acco rd in g  to  Law 46 o f  1972. 

I t  a ls o  m entioned the  p ro v is io n s  in  the  C o n s titu tio n  which p r o h ib i t

SS, ibid, pp!2-IS
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v io la t io n  o f  pe rsona l freedom and fo r b id  p h y s ic a l o r  m ora l a s s a u lt  

on deta inees. I t  c la im ed th a t  these p ro v is io n s  and le g is la t io n  in  

fo rc e  ensure the  independence o f  the  p rosecu tion  in  in v e s t ig a t in g  

a lle g a t io n s  o f  to r tu re  and i l l - t r e a tm e n t ,  which in  any case, a re  

regarded as s e rio u s  c r im in a l o ffences  in  E gyp tian  C rim in a l Law.70

In  response to  the  le t t e r  o f  August 1983 addressed to  the  M in is te r  

o f  S ta te  f o r  Fo re ign  A f fa i ls ,  th e  E gyp tian  M in is t r y  o f  J u s tic e  

re p lie d  in  O ctober o f  th a t year. With re g a rd  to  the  f i r s t  e nqu iry , 

the  le t t e r  con firm ed  th a t  the  ju v e n ile s  in  the  J ihad  case had been 

re fe r re d  to  the  Ju ven ile  Court. I t  a ls o  p o in te d  ou t th a t  the y  had 

been re leased p r io r  to  t h is  d ec is ion .

With rega rd  to  the  deaths in  d e te n tio n , the  E gyp tian  re p ly  gave  

d e ta ils  o f  in v e s t ig a t io n s  c a rr ie d  ou t o r  in  p ro g re ss  in  the  cases 

mentioned by Amnesty In te rn a tio n a l.  In  one ins tance , the  case had 

been re-opened by the  P rosecu to r-G enera l, in  ano the r they  a lle g e d  

th a t the  v ic t im  had n o t been in  d e te n tio n  a t  the  tim e  o f  death. A 

t h i r d  case was found to  be due to  severe i l ln e s s  r e s u lt in g  in  l i v e r  

fa i lu re .  In  the  o th e r cases, in v e s t ig a t io n s  were s t i l l  in  p ro g re s s .71

In  December 1984, Amnesty In te rn a tio n a l subm itted  a document 

concern ing  evidence o f  to r tu re  in  the  p e r io d  1981-198372 to  the

70, ib id ; ppl2-13
71, ibid, ppl4-15
72, This document was e n tit le d  Egypt ; Evidence o f Torture 198]-1983, and i t  was submitted 
to the Egyptian government for commentt in 1984, The organisation planned to publish i t  early  
in 1985,

-4 3 -



E gyptian  government, p ro p o s in g  among o th e r th in g s , a s tu d y  o f  a l l  

le g is la t io n  g o ve rn in g  a r re s t  and d e te n tio n  procedures in c lu d in g  

le g is la t io n  under s ta te  o f  emergency which continued  to  be the  

dom inant fa c to r  in  E gyp tian  le g a l l i f e  by fu r th e r  ex tens ions, the  

la s t  in  September 1984 to  A p r i l  1986.73 I t  seems th a t  the  E gyp tian  

government d id  n o t respond y e t  to  t h is  document.

I t  i s  w o rth w h ile  to  m ention the  response o f  the  E gyp tian  

government d u r in g  d iscu ss io n s  between Amnesty In te rn a tio n a l 

delegates and E gyp tian  o f f ic ia ls ,  in c lu d in g  the  M in is te r  o f  the  

In te r io r ,  in  re g a rd  to  seve ra l issu e s  such as the  p ro lo n g a tio n  o f  

the  S ta te  o f  Emergency, and d e te n tio n  procedures in  such 

circum stances. The M in is te r  o f  the  In te r io r  exp la ined  the  need f o r  

the  e x tra o rd in a ry  measures p ro v id e d  under s ta te  o f  emergency 

le g is la t io n  as be ing  necessary to  "combat te r ro r is m " . He a ls o  

s tre ssed  the  fa c t  th a t  he was n o t us ing  the  f u l l  pow er accorded to  

him  under such le g is la t io n .

With re g a rd  to  the  J ihad  case, the  E gyp tian  a u th o r it ie s  emphasised 

th a t i t  was the  governm ent's p o l ic y  in  t h is  case to  e s ta b lis h  

d ia logue w ith  the  deta inees, p o in t in g  ou t the  success o f  t h is  

approach by s a y in g  th a t  a number had renounced membership o f  the  

J ih a d .74

In d iscu ss io n s  about Law 40 o f  1977, which I  mentioned above, the  

M in is te r  o f  J u s tic e  s a id  th a t  the  p ro v is io n  was necessary

73, Amnesty International Amensty International Report 1985, p3Q7
74, Amnesty International Egypt ; update to 1983 report ; an Amnesty International update, 
1984, p4
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in  o rd e r to  avo id  p r o l i fe r a t io n  o f  p o l i t i c a l  p a r t ie s  in  E g yp t. 

Amnesty In te rn a tio n a l repeated i t s  recommendation to  the  E gyp tian  

a u th o r it ie s  th a t  le g is la t io n  d e a lin g  w ith  p o l i t i c a l  p a r t ie s  shouldbe  

in  l in e  w ith  the  p ro v is io n s  o f  the  ICCFE.

In  response to  Amnesty In te rn a t io n a l‘s  concerns a t  cases which

were re t r ie d ,  the  fa c t  th a t  p o l i t i c a l  p r is o n e rs  co nv ic te d  by S ta te

S e c u r ity  C ourts, o r  d u r in g  s ta te  o f  emergency, a re  deined the  r ig h t

o f  appeal, as w e ll as the  power o f  the  E xecu tive  to  in te rv e n e  in

ju d ic ia l  p roceed ings, the  E gyp tian  a u th o r it ie s  p o in te d  ou t th a t

A r t ic le  14, paragraphs 5  and 7, were n o t among those from  which

deroga tion  from  o b lig a t io n s  under the  Covenant was n o t p e rm itte d .

They a ls o  p o in te d  ou t in  th e i r  w r it te n  memorandum to  Amnesty

In te rn a tio n a l th a t  they  d id  n o t co n s id e r th a t  t h e i r  la w  was

in c o n s is te n t w ith  the  Covenant, s in c e  i t  does n o t c o n tra d ic t  the

p ro v is io n  in  A r t ic le  14, paragraph 7, which s ta te s  :

"No one shall bs lia b le  to be trie d  or punished again for an offence for which he has 
already been f in a lly  convicted or acquitted, , , *

The E gyp tian  a u th o r it ie s  c la im ed th a t  the  word " f in a l ly "  d id  n o t  

a p p ly  in  c e r ta in  cases, because E gyp tian  law  p e rm itte d  r e t r ia l  to  be 

ordered in  excep tio na l cases.75

75, ibid, pl3
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(B) THE KINGDOM OF MOROCCO

In  1981, an Amnesty In te rn a tio n a l m iss ion  v is ite d  Morocco and he ld  

ta lk s  w ith  governm ent o f f ic ia l s  on human r ig h ts  issues, in c lu d in g  

garde a vue d e te n tio n , to r tu re  and i l l - t r e a tm e n t  o f  deta inees, 

im prisonm ent o f  p o l i t i c a l  p r is o n e rs  and ”d isappearances” . They he ld  

d iscu ss ion s  w ith  o f f i c ia l s  o f  the  M in is t r y  o f  Ju s tice , M in is t r y  o f  

the  In te r io r ,  P rison  A d m in is tra tio n , Rabat Court o f  Appeals, the  

P a rlia m e n ta ry  Commission on P riso n e rs , and the  Prim e M in is te r .

D uring  d iscu ss ion s , the  d e leg a tion s  concentra ted  on th e  p ra c t ic e  o f  

garde a vue d e te n tio n , s in c e  th is  c re a te s  the  c o n d it io n s  f o r  o th e r  

v io la t io n s  to  occur.

With rega rd  to  garde a vue d e te n tio n , Amnesty In te rn a tio n a l a lle g e d  

th a t i t  i s  ro u tin e  f o r  o f f i c ia l s  n o t to  show a r re s t  w a rran ts , no 

o f f i c i a l  n o t i f ic a t io n  o f  the  a r re s t  i s  made to  the  v ic t im ’s  fa m ily ,  

and sometimes o f f i c i a l  c o n firm a tio n  o f  a r re s t  i s  made o n ly  when the  

p r is o n e r  i s  b rought befo re  the  juge  d ’in s t ru c t io n ,  which may be 

months a f t e r  the  a r re s t .  Amnesty In te rn a tio n a l a lleged  th a t  a lthough  

by law  the  P u b lic  P rosecu to r must be in fo rm ed  o f  a l l  a r re s ts ,  in  

some cases, the  P u b lic  P ro secu to r denied knowledge o f  an 

in d iv id u a l ’s  a r re s t .
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Although the  p e r io d  o f  garde a vue d e te n tio n  i s  n o rm a lly  l im ite d  hy 

law, Amnesty In te rn a tio n a l expressed i t s  concern th a t  in  p o l i t i c a l  

cases o r  cases a lle g e d ly  in v o lv in g  the  in te rn a l o r  e x te rn a l s e c u r ity  

o f  the  s ta te , the  p e r io d  m ig h t be extended to  severa l months o r  more 

than a year. I t  a ls o  a lle g e s  th a t  la w fu l p rocedures f o r  such 

extens ions a re  n o t c a rr ie d  out, as the re  i s  sometimes no w r it te n  

a u th o r is a tio n  o r  t h is  i s  made re tro a c t iv e .

Amnesty In te rn a tio n a l a ls o  expressed i t s  concern about lo n g  p e r io d s  

o f  p re v e n tiv e  de te n tio n  when deta inees a re  he ld  by the  juge  

d 'in s t ru c t io n  w h ile  he c a r r ie s  out in v e s tig a t io n s  as to  w hether to  

b r in g  the  suspect to  t r i a l  o r  d is m is s  the  case, as w e ll as the  

m a tte r o f  re lease  pend ing  t r i a l .

Amnesty In te rn a tio n a l expressed i t s  concern in  re g a rd  to  

a lle g a t io n s  o f  to r tu re  and i l l - t r e a tm e n t  o f  deta inees, and p o o r  

co n d it io n s  o f  d e te n tio n , d u r in g  garde  a vue d e te n tio n  and d e te n tio n  

under the  juge d 'in s t ru c t io n .  A lso , the  o rg a n is a tio n  ra is e d  the  issu e  

o f  "d isappearances", p a r t ic u la r ly  in  southern  Moroccan towns, g iv in g  

l i s t s  o f  cases and names o f  in d iv id u a ls  about whom the  o rg a n is a tio n  

was concerned.
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D uring  d iscu ss ion s , Moroccan o f f ic ia l s  made some response to  

Amnesty In te rn a tio n a l.  B eg inn ing  w ith  a r re s t  procedures, the  

a u th o r it ie s  in s is te d  th a t  w a rra n ts  were a lw ays issued f o r  a r re s ts ,  

save in  cases o f  f la g ra n te  d e lic to . They agreed w ith  the  a lle g a t io n  

th a t  the  fa m ily  o f  the  deta inee was n o t fo rm a lly  n o t i f ie d  th a t  an 

a r re s t  had been made, but s a id  th a t  fa m il ie s  could  f in d  t h is  ou t 

from  the  P u b lic  P rosecutor, and in  any case they were l i k e ly  to  hea r 

through in fo rm a l channels. One o f f i c i a l  s ta te d  th a t  i t  was 

" p ra c t ic a l ly  im p o ss ib le  f o r  them n o t to  know ".76

The a u th o r it ie s  a dm itte d  th a t  the  deta inee  had no le g a l r ig h t  to  

cha llenge  the  la w fu ln e ss  o f  h is  a r re s t  in  the  c o u rts  o r  to  make any  

ju d ic ia l  appeal a g a in s t garde a vue d e te n tio n . The a u th o r it ie s  

cla im ed th a t  the  P rosecu to r was a lw ays in fo rm ed  o f  a l l  d e te n tio n s , 

and a l i s t  o f  deta inees was m a in ta ined  in  p la ces  o f  d e te n tio n  and 

checked by him  every  f i f t e e n  days.

With re sp ec t to  Amnesty In te rn a t io n a l's  concerns about the  l im i t s  

to  garde a vue de te n tio n , a number o f  va ry im g  answers were made by 

o f f ic ia ls .  I  w i l l  m ention a few  o f  these.

The M in is t r y  o f  J u s tic e  adm itted  th a t  p e r io d s  o f  garde  a vue were 

sometimes v e ry  lo n g  and th a t  numbers o f  ex tens ions  m ig h t reach up 

to  tw en ty  in  cases were s ta te  s e c u r ity  was in vo lve d . They c la im ed  

th a t such le n g th s  were necessary f o r  the  p o lic e  in v e s t ig a t io n ,  and

76, Amnesty International Report o f an Amnesty International Mission to the Kingdom of 
Morocco 10-13 February 1331, ppl7-IS
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p o in te d  ou t th a t  the  law  p e rm itte d  as many ex tens ions  as necessary  

in  cases a f fe c t in g  s ta te  s e c u r ity .  They adm itted  th a t  excesses may 

have occurred , and p ro v is io n s  f o r  garde  £ vue were perhaps too  

severe. They m entioned a p ro je c te d  change in  le g is la t io n  in  t h is  

respec t.

However, the  P ro secu to r o f  the  C ourt o f  Appeals o f  Rabat s a id  th a t  

even in  cases where s ta te  s e c u r ity  was threatened, garde  a vue 

d e ten tion  could  o n ly  be extended th re e  tim es, and the  maximum p e r io d  

shou ld  o n ly  be ten days.

A ccord ing  to  o f f i c ia l s  o f  the  M in is t r y  o f  the  In te r io r ,  the  p e r io d  

o f  garde £ vue de te n tio n  was n o t long , and in  any case d id  n o t la s t  

more than a month. With rega rd  to  cases mentioned by th e  de legates, 

o f f ic ia l s  answered th a t  they saw no reason f o r  such lo n g  p e r io d s ,  

re p e a tin g  th a t  garde  a vue d e te n tio n  was under the  ju r is d ic t io n  o f  

the  K in g 's  P rosecu to r and i t  was h is  r e s p o n s ib i l i t y  to  in v e s t ig a te  

i r r e g u la r i  t i  es .

As f a r  as the  procedure f o r  e x tens ions  was concerned, o f f i c i a l s  

d ism issed  a lle g a t io n s  o f  i r r e g u la r i t ie s  in  the  p ra c t ic e  o f  the  

Prosecutor. They a dm itte d  th a t  ex te n s io ns  were sometimes g ra n te d  by  

telephone but c la im ed th a t  t h is  happened o n ly  ra re ly .
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In  response to  Amnesty In te rn a t io n a l's  ques tions  about the  

o b lig a tio n  to  b r in g  a deta inee befo re  the  P rosecu to r w ith in  f o r t y -  

e ig h t hours and o n ly  in  e xcep tiona l cases could  the  ex tens ion  be 

gran ted  w ith o u t the  deta inee be ing brought befo re  the  P rosecu tor, 

o f f ic ia l s  d isagreed  w ith  the  o rg a n is a tio n 's  in te rp re ta t io n  o f  the  

law, but a dm itted  th a t  the  P rosecu to r d id  n o t see the  de ta inee  when 

g ra n t in g  ex tens ion , n o r re co rd  the  reasons why th is  was so.

With rega rd  to  a lle g a t io n s  o f  i l l - t r e a tm e n t  o f  de ta inees and p o o r  

c o n d it io n s  o f  de te n tio n , again Moroccan o f f ic ia l s  made v a ry in g  

responses. W hile the  M in is t r y  o f  J u s tic e  confirm ed th a t  p r is o n  

c o n d it io n s  were s a t is fa c to r y  and i l l - t r e a tm e n t  d id  n o t occur, the y  

denied r e s p o n s ib i l i t y  f o r  the  deta inee  d u r in g  d e te n tio n  and s a id  

they could  n o t co n firm  o r  deny a lle g a t io n s  o f  i l l - t r e a tm e n t .  

Meanwhile o f f i c ia l s  o f  the  M in is t r y  o f  the  I n te r io r  c la im ed th a t  

le g a l r e s p o n s ib i l i t y  f o r  the  trea tm en t o f  deta inees belonged to  the  

M in is t r y  o f  Ju s tice , p a r t ic u la r ly  the  K in g 's  P rosecu tor. As the  

P rosecu to r had n o t b rought co m p la in ts  a g a in s t p o l ic e  o f f ic e r s  o r  

complained about c o n d it io n s  o f  d e te n tio n , they  cla im ed th a t  "the  

p o lic e  them selves could  n o t be fa u lte d " .77

77, ibid, p20
-5 0 -



With rega rd  to  ques tions  about "d isappearances"  the  o rg a n is a tio n 's  

delegates ra is e d  among o th e r issu e s  the  question  o f  de ta inees  

a rre s te d  by the  Moroccan s e c u r ity  fo rc e s  and he ld  in  o f f i c i a l  

custody, w hether o r  n o t t h e i r  d e te n tio n  i s  acknowledged by the  

a u th o r it ie s ,  as a lle g a t io n s  were rece ived  by the  o rg a n is a tio n  th a t  

hundreds o f  c iv i l ia n s  in  southern  Moroccan towns have been taken 

in to  custody as a r e s u lt  o f  the  d isp u te  between Morocco and the  

P o lis a r io  F ro n t f o r  c o n tro l ove r the  Western Sahara. Many o f  them 

never reappeared s ince , and the  a u th o r it ie s  have never o f f i c i a l l y  

confirm ed t h e i r  de te n tio n .

Moroccan o f f i c i a l s  a t  the  M in is t r y  o f  J u s tic e  and the  M in is t r y  o f  

the  I n te r io r  p rom ised to  make e n q u ir ie s  about a l i s t  o f  

a pp ro x im a te ly  t h i r t y  cases which Amnesty In te rn a tio n a l have been 

in v e s tig a t in g , p o in t in g  ou t th a t  i t  would be d i f f i c u l t  f o r  the  

Moroccan governm ent to  know w ith  c e r ta in ty  the  whereabouts o f  those  

people, e s p e c ia lly  when th a t  p a r t  o f  the  co u n try  i s  cons ide red  by 

o f f ic ia l s  as a war zone, where much o f  the  p o p u la tio n  i s  nom adic,78

O ther c a te g o r ie s  o f  peop le  who had "d isappeared" a f t e r  the y  have

been taken in to  custody by Moroccan a u th o r it ie s ,  in c lu d in g  peop le

who had "d isappeared" a f t e r  they had been t r ie d ,  were the  s u b je c t o f

d iscu ss ion  between Amnesty In te rn a t io n a l's  de legates and o f f i c i a l s

o f  the  M in is t r ie s  o f  J u s tic e  and the  In te r io r ,  who p rom ised to

enqu ire  about these cases. The Moroccan a u th o r it ie s  have never

acknowledged t h e i r  d e te n tio n  o r  the  fa te  o f  some p r is o n e rs  d e s p ite

repeated e n q u ir ie s  by Amnesty In te rn a t io n a l.73
_____
79. Amnesty International Amnesty International Report 1984, p3S7
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In  response to  ques tions  about pardons f o r  p o l i t i c a l  p r is o n e rs ,  

o f f ic ia l s  p o in te d  out th a t  c le a r  procedures e x is t  in  Moroccan 

le g is la t io n  f o r  pardons, and many p r is o n e rs  harmed th e ir  own case 

by re fu s in g  to  ask to  be pardonned. They named f iv e  m a jo r occas ions  

when ro y a l pardons a re  considered : such as 11th  January

(A nn ive rsa ry  o f  the  Recuperation o f  the  Saharan T e r r i t o r ie s ) ; A id  

S g h ir  (the  fe a s t a t  the  end o f  Ramadan); A id  M awlid (the  b ir th d a y  o f  

the  P rophe t); A id  K b ir  (the  Feast o f  S a c r if ic e ) ;  and 3 rd  March 

(a n n ive rsa ry  o f  the  Enthronement o f  K ing  Hassan).

Amnesty In te rn a tio n a l*s  re p o r t  was n o t met by any response from  

the  Moroccan governm ent before  p u b lic a t io n , though th e  o rg a n is a tio n  

had asked the  governm ent to  respond to  i t s  concerns. When i t  was 

pub lish e d  in  1982, Moroccan embassies issued an o f f i c i a l  s ta tem en t 

to  the Press, and Moroccan o f f i c ia l s  re fe r re d  to  i t  in  com m unication  

w ith  the  Press, but no d ire c t  response was made to  the  human r ig h t s  

questions i t  ra is e d , Moroccan o f f i c ia l s  c r i t ic is e d  the  t im in g  o f  the  

re p o r t,  which co in c ide d  w ith  a p lanned v i s i t  by K ing  Hassan to  the  

United S ta tes , but made no comment on the  issues  i t  ra is e d .80

80, Amnesty International Mnesty International Report 1983, p32S



In  1984, Amnesty In te rn a tio n a l s e n t a le t t e r  to  K ing  Hassan, 

v o ic in g  i t s  concern about a tre a y  o f  fe d e ra tio n  between Morocco and 

L ibya , and a subsequent agreement on s e c u r ity  and freedom o f  

movement, some p ro v is io n s  o f  which the  o rg a n is a tio n  regarded  as a 

p o te n t ia l th re a t  to  c e r ta in  human r ig h ts .  Under these p ro v is io n s  

e ith e r  co u n try  would have the  r ig h t  to  expel each o th e r ’s  c it iz e n s  

f o r  s e c u r ity  reasons, and fo r b id  these c it iz e n s  to  c a r ry  out 

p o l i t i c a l  a c t i v i t ie s  a g a in s t the  o th e r co un try .

Amnesty In te rn a tio n a l was concerned th a t  the  p ro v is io n s  m ig h t lead  

to  fo r c ib le  re p a t r ia t io n  o r  im prisonm ent o f  p o l i t i c a l  o p p o s it io n . By 

the  end o f  1984, the  o rg a n is a tio n  had rece ived  no re p ly  fro m  the  

Moroccan a u th o r it ie s .8’

81, Amnesty International Amnesty International Report 1985, pp33Q and 333
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(C) REPUBLIC OF IRAQ

In 1983 an Amnesty In te rn a tio n a l de lega tion  v is ite d  Ira q  and he ld  

d iscu ss io n s  w ith  government o f f i c i a l s , in c lu d in g  the  M in is te r  o f  

Ju s tice , the  M in is te r  o f  the  In te r io r ,  the  P re s id e n t o f  the  

R e vo lu tio n a ry  Court, the  A tto rney-G ene ra l and o th e r h ig h - ra n k in g  

o f f ic ia ls ,  on m a tte rs  o f  concern to  the  o rg a n isa tio n .

These in c lu de d  a lle g a t io n s  o f  a r b i t r a r y  a r re s t  and p ro longed  

d e te n tio n  w ith o u t t r i a l  o f  p o l i t i c a l  suspects, to r tu re  and i l l -  

trea tm en t o f  deta inees, la c k  o f  le g a l sa feguards in  the  R e vo lu tio n a ry  

Court, and execu tions f o r  p o l i t i c a l  o ffences.

Amnesty In te rn a tio n a l c la im ed th a t  a r re s t  and de te n tio n  p rocedures  

conta ined  in  the  I r a q i Code o f  C rim in a l Procedure were d is re ga rd e d  

in  the  case o f  p o l i t i c a l  suspects, and th a t  to r tu re  and i l l - t r e a tm e n t  

o f  deta inees was ro u t in e ly  c a rr ie d  o u t d u r in g  in te r ro g a t io n .

D u ring  m eetings in  1983, the  M in is t r y  o f  the  I n te r io r  assured the  

delegates th a t  11 the government i s  concerned w ith  to r tu re  and f ig h t s  

i t , its 2 They s a id  th a t cases o f  to r tu re  happened o c c a s io n a lly  and were 

d e a lt w ith  seve re ly .

82, Report and recommendations of an Amnesty International Mission to the government o f the 
Republic of Iraq 22-28 January 1983, pS



They assured the  de lega tes th a t  a r re s t  and d e te n tio n  p rocedures  

p ro v id e d  th a t  no a r re s t  could  be made w ith o u t a w a rran t, de ta inees  

could  co n ta c t t h e i r  fa m il ie s  as soon as they  were a rre s te d , re g u la r  

v is i t s  by r e la t iv e s  were a llow ed and m edical exam ina tions were 

a v a ila b le  w ith in  tw e n ty  fo u r  hours  o f  the  a r re s t,

Amnesty In te rn a tio n a l vo iced i t s  concern about the  p ro v is io n  o f  the  

death p e n a lty  in  Ira q  f o r  a wide range o f  p o l i t i c a l  o ffences , and 

the  fa c t  th a t  hundreds o f  peop le  a re  executed each y e a r  f o r  

p o l i t i c a l  o ffences. The death p e n a lty  may be imposed f o r  c rim es  

a g a in s t the  s e c u r ity  o f  the  s ta te , in c lu d in g  n o n -v io le n t p o l i t i c a l  

a c t iv i t y ,  f o r  example : p o l i t i c a l  a c t i v i t ie s  by, and r e la t in g  to  

members o f  the  Ba'ath  p a r ty  who a re  assoc ia ted  w ith , o r  work f o r  

o th e r p o l i t i c a l  p a r t ie s ,  and p o l i t i c a l  a c t i v i t y  w ith in  the  armed 

fo rc e s  d e tr im e n ta l to  the  Ba'ath  p a r ty ,  A no ther c a p ita l o ffence , 

which has been made re tro a c t iv e ,  i s  membership o f  fA l Da’wa A1 

Is lam iya .

Amnesty In te rn a tio n a l p o in te d  ou t th a t  such p ro v is io n s  a re  c o n tra ry  

to  the  UDHR, because they p r o h ib i t  the  r ig h ts  to  freedom o f  

expression  and a sso c ia tio n , even p re s c r ib in g  the  death p e n a lty  f o r  

t h is  freedom. Amnesty In te rn a tio n a l a ls o  expressed i t s  concern th a t  

many death sentences s in ce  1980 were handed down by s p e c ia l c o u rts , 

where t r i a l s  a re  summary and le g a l sa feguards a re  la c k in g .
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The I r a q i o f f i c i a l  response83 to  the  p u b lic a t io n  o f  Amnesty 

In te rn a t io n a l}s  re p o r t  a lleged  th a t  the  memorandum con ta ined  ”a 

number o f  fa lsehoods, which m is rep re se n t the  r e a l i t y  o f  the

s itu a t io n  and c o n tra d ic t  p roved fa c ts ” .8*

With re g a rd  to  a lle g a t io n s  o f  to r tu re ,  i t  repeated th a t  the

government o f  Ira q  re p u d ia te s  a l l  types  and a l l  methods o f  to r tu re  

wherever they  occur and a t  w hatever le v e l.  I t  c la im s  to  m a in ta in  

democracy and denounce a l l  fo rm s o f  to r tu re  and coerc ion .

The governm ent c a lle d  f o r  one o f  the  f i f te e n  a lle ge d  v ic t im s  o f  

to r tu re  m entioned in  the  Amnesty In te rn a tio n a l re p o r t  to  be re tu rn e d  

to  Ira q  so th a t  in v e s tig a t io n s  m ig h t be made in to  the  a lle g a t io n s ,  

s in ce  I r a q i law  p r o h ib i t s  such p ra c tic e s . Amongst o th e r  comments, 

the  governmnet s ta te d  th a t  they  be lieved  the  v ic t im s  were n o t

I r a q is .85

In  June 1984, Amnesty In te rn a tio n a l rece ived  a le t t e r  fro m  the

P re s id en t o f  the  P e vo lu tio n a ry  C ourt s ta t in g  :

"The Constitution and Ira q i leg islation  contains provisions and guarantees ensuring the 
dignity and freedom of man and preventing a l l  kinds o f torture, Legal application and 
esatblished practice confirm the observation o f these p rin c ip le s ,u

With rega rd  to  Amnesty In te rn a t io n a l's  c la im  th a t  le g a l p rocedures  

f o r  a r re s t  and d e te n tio n  are  n o t fo llo w e d  in  the  case o f  p o l i t i c a l  

suspects, the  o f f i c i a l  responses s ta te d  th a t  no crim e  o r  punishm ent 

minus the  le g a l p ro v is io n  f o r  i t  i s  a b a s ic  p r in c ip le  o f  I r a q i law, 

and th a t  no one may be deta ined w ith o u t evidence o f  hav ing

$3, Report and recommendations of an Amnesty International Mission to the government o f the 
Republic o f Iraq 22-28 January 1983, p29
84, This vas also published by Amnesty International in  the above document,
85, ib id, p32
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com m itted a c rim e  o r  w ith o u t a w a rra n t issued by le g a l a u th o r i ty .

I t  sa id  th a t  no p o l i t i c a l  suspects  were deatined in  Ira q , and 

cla im ed th a t  what Amnesty In te rn a tio n a l meant by " p o l i t ic a l

d e te n tio n " was the  im prisonm ent o f  a member o f  a p o l i t i c a l  p a r ty ,  

in c lu d in g  the  Ba*ath p a r ty ,  who have com m itted o rd in a ry  non­

p o l i t i c a l  c rim es.

I t  denied t h a t' deta inees were n o t a llow ed  o u ts id e  co n ta c t, c la im in g  

th a t  deta inees a re  e n t i t le d  to  co n ta c t re la t iv e s ,  a p p o in t a de fend ing  

la w ye r and be seen by a d oc to r. Furtherm ore, they  c la im ed th a t

s o l i t a r y  confinem ent and co n ce n tra tio n  camps d id  n o t e x is t  in  Ira q .

In  rega rd  to  co n fe ss io ns  a lle g e d ly  e x tra c te d  by to r tu re  o r  c ru e l 

trea tm en t, i t  noted th a t  the  memorandum was vague and d id  n o t  

m ention cases. I t  c la im ed th a t  in  a d d it io n  to  re fu s in g  to  accep t any  

such con fess ions, the  ju d ic ia l  a u th o r it ie s  re q u ire  th a t  le g a l 

proceed ings be taken a g a in s t the  in te r ro g a to r .  I t  asked f o r  an

example o f  the  p ra c t ic e  in  Ira q .

With rega rd  to  deaths in  d e te n tio n , the  o f f i c ia l  I r a q i  response  

s ta te d  th a t  such a lle g a t io n s  were based on con jec tu re  and n o t  

supported by concre te  evidence. Again, the y  asked f o r  d e ta i ls  in  

rega rd  to  t h i r t y  peop le  who were s a id  to  have been k i l l e d  under 

to r tu re  w h ile  in  custody between J u ly  1979 and March 1981.

The I r a q i re p o r t  a lleged  th a t  Amnesty In te rn a tio n a l was a c t in g  on 

the  bas is  o f  unsubs tan tia ted  re p o r ts  w ith o u t seeking to  v e r i f y  the  

accuracy o f  the  in fo rm a tio n  they conta ined .
\
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In  response to  a c a l l  from  Amnesty In te rn a tio n a l f o r  the  

government to  in v e s tig a te  the  whereabouts o f  hundreds o f  peop le  who 

had "d isappeared" a f t e r  re p o r te d ly  be ing  a rre s te d  between 1979 and 

1982, the  I r a q i government re p lie d  by accusing  the  o rg a n is a tio n ,  

among o th e r th in g s , o f  p re ju d ic e  and a lle g in g  th a t  the  names which  

Amnesty In te rn a tio n a l had supp lie d  were f i c t i t i o u s . ee

88, Mnesty International Mnesty International Report 1584, p337

-5 8 -



F in a lly ,  I  w i l l  b r ie f ly  examine the  response o f  th re e  o th e r  

co u n trie s , the  L ibyan  Arab Jam ah iriya , the  S yria n  Arab R epub lic , and 

the  Kingdom o f  Jordan.

Amnesty In te rn a t io n a l’s  concerns in  Jordan d u r in g  the  1980s have 

inc luded  the  p ro longed  d e te n tio n  w ith o u t t r i a l  o f  p o l i t i c a l  

p ris o n e rs , la c k  o f  le g a l sa feguards in  m i l i t a r y  co u rts , and th e  death 

p e n a lty .

D uring  1980, Amnesty In te rn a tio n a l a lle ge d  th a t  fo u r  had been 

deta ined and sentenced to  ten ye a rs  im prisonm ent f o r  be ing  members 

o f  the  Communist p a r ty ,  and th a t  n in e  deta inees were h e ld  w ith o u t 

t r i a l .  They a ls o  asked about 131 deta inees a lle g e d ly  h e ld  in  A l-  

Mahatta C en tra l In te ll ig e n c e  P rison  in  Amman. They expressed t h e i r  

concerns in  a le t t e r  to  the  M in is te r  o f  the  In te r io r .  They a ls o  

w rote to  K ing  Hussein to  express th e i r  concern a t  the  g ro w in g  

number o f  death sentences, and execu tions c a rr ie d  out a t  A l-M aha tta  

P ris o n .87

The Jordanian re p re s e n ta tiv e  to  the  Human R ig h ts  Committee, d u r in g  

co n s id e ra tio n  o f  Jo rd an ’s  re p o r t  in  198188 c r i t ic is e d  s ta te m e n ts  

made by Amnesty In te rn a tio n a l in  a document c a lle d  "B r ie f in g  f r  the  

Human R ig h ts  Committee concern ing  Jordan", sa y in g  th a t  i t  con ta ined  

"un true  s ta te m e n ts " and " i l l - in te n t io n e d  and fa ls e  rum ours",

87, Amnesty International Amnesty International Report 1981, pp367-8
88, CCRR/C/SR, 331 o f 9th November 1981, p4
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With rega rd  to  Amnesty In te n a t io n a l’s  a lle g a t io n s  about a la c k  o f  

le g a l sa feguards in  m i l i t a r y  co u rts , the  re p re s e n ta tiv e  m entioned an 

American s tu d y  c a rr ie d  ou t by a com m ittee o f  ju r is t s ,  which showed 

th a t  c ross -exam ina tion  a p p lie d  in  the  Jordan ian le g a l system , even 

by m a r t ia l law  co u rts . Even though sentences o f  m i l i t a r y  c o u r ts  may 

n o t be appealed, he p o in te d  ou t th a t  the  Prime M in is te r  in  h is  

c a p a c ity  as M a r t ia l Law Governor has the  power to  inc rease , reduce  

o r  annul the  sentence.

With rega rd  to  the  fo u r  p r is o n e rs  a lle g e d ly  sentenced to  ten ye a rs  

im prisonm ent f o r  be long ing  to  the  Communist P a rty , he s ta te d  th a t  

one o f  them had in  fa c t  been sentenced f o r  in vo lvem en t in  

subve rs ive  a c t iv i t ie s  and in s t ig a t io n  o f  a c ts  designed to  underm ine  

the s e c u r ity  o f  the  s ta te . With re sp e c t to  the  n in e  a lle g e d ly  he ld  

w ith o u t t r i a l ,  he s ta te d  th a t  in fo rm a tio n  obta ined  by the  Jo rdan ian  

government showed th a t  the  a lle g a t io n  had no bas is  in  fa c t .  With 

rega rd  to  the  131 deta inees a lle g e d ly  he ld  in  A l-M aha tta  P riso n , 

in fo rm a tio n  concern ing  which Amnesty In te rn a tio n a l had a lle g e d ly  

rece ived  from  a m in is te r .  AH  a l-B a s h ir ,  the  re p re s e n ta tiv e  s ta te d  

th a t  the re  was no such m in is te r  and no such p r is o n , and the  f ig u r e  

o f  131 deta inees re fe r re d  to  the  number o f  p r is o n e rs  co n v ic te d  o f  

crim es. He a ls o  s ta te d  th a t the  o rg a n is a t io n ’s  concern o ve r the  

grow th  in  death sentences in  Jordan was u n ju s t if ie d , s in c e  o n ly  4 

people had been executed in  re ce n t y e a rs  in  Jordan .83

89, CCPR/C/SR, 331 of 9th Noveaber 1981, p4
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Amnesty In te rn a t io n a l's  concerns in  S y r ia 90 d u r in g  the  1980s 

in c lu d e  the  w idespread p ra c t ic e  o f  a r b i t r a r y  a r re s t  and d e te n tio n , 

to r tu re  and i l l - t r e a tm e n t  o f  deta inees, and e x t r a - ju d ic ia l k i l l in g s ,  

in c lu d in g  d isappearances. The o rg a n is a tio n  expressed i t s  concern in  

a memorandum to  the  government on 26 th  A p r i l  1983, a s k in g  the

S yrian  governm ent to  respond by 6 th  June 1983, f o r  d iscu ss io n . When 

they  rece ived  no response, a te le x  was se n t on 13th  June to

P re s id en t Assad, sa y in g  th a t  the  o rg a n is a tio n  hoped to  re c e iv e  a 

response by 24 th  June 1983, and i f  no response was rece ived , i t  

would p u b lis h  i t s  concerns in  due course.

The S yria n  embassy in  London has in fo rm ed  Amnesty In te rn a t io n a l 

th a t an e a r ly  da te  f o r  a v i s i t  cou ld  n o t be a n tic ip a te d , b u t the

memorandum was being s tud ie d , and the y  would be se n t the  requested  

comments in  due course. D uring  1984, the re  was no response to  

Amnesty In te rn a t io n a l's  p roposa l to  send a de lega tion  to  S y r ia  to

d iscuss  issues and recommendations con ta ined  in  the  memorandum.91

D uring  1984, Amnesty In te rn a tio n a l subm itte d  in fo rm a tio n  about i t s  

concerns in  S y r ia  to  the  UN Human R ig h ts  Committee, s a y in g  the  

evidence revea led  "a c o n s is te n t p a tte rn  o f  g ro ss  v io la t io n s  o f  human 

r ig h t s ” .

90, They were expressed in  d e ta il in Report from Amnesty International to the government o f 
the Syrian Arab Republic, 1983,
91, Amnesty International Amnesty International Report 1985, pp337-339
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Amnesty In te rn a t io n a l's  concerns in  L ibya  in c lu d e  w idespread  

a rre s t,  d e te n tio n  and im prisonm ent o f  peop le  f o r  the  n o n -v io le n t  

expression  o f  t h e i r  p o l i t i c a l  b e lie fs ,  fre q u e n t and c o n s is te n t  

a lle g a t io n s  o f  to tu re  o r  i l l - t r e a tm e n t  o f  deta inees, la c k  o f  le g a l 

safeguards in  the  s o -c a lle d  R e vo lu tio n a ry  Courts, execu tions  and 

e x tr a - ju d ic ia l k i l l in g s ,  in c lu d in g  the  p o l ic y  o f  ''p h y s ic a l l iq u id a t io n  

o f  enemies o f  the  re v o lu t io n ".

As the  L ibyan  Arab Jam ahiriya  s igned  and r a t i f ie d  the  ICCPR in  

1970, Amnesty In te rn a tio n a l has re p e a te d ly  c a lle d  on the  L ibyan  

government to  renounce i t s  p o l ic y  o f  e x tr a - ju d ic ia l k i l l i n g s  a t  home 

and abroad, and f u l l y  implement the  p ro v is io n s  o f  the  Covenant, as  

y e t, no re p ly  has been rece ived .

Amnesty In te rn a tio n a l has re p e a te d ly  c a lle d  f o r  the  re le a se  o f  

p o l i t i c a l  p r is o n e rs , bu t the  o n ly  response has been s ta te m e n ts  th a t  

the re  a re  no p o l i t i c a l  p r is o n e rs  in  L ibya , and a speech o f  G addafi 

in  March 198192, in  which he s ta te d  :

*those who are put in to  [the Jamahiriya1 prisons are there because they are the enemies of 
the people and they fight for restoring the government above the people, There is  no shame 
and there is  nothing wrong in putting these people in  prisons or in  treading on them with 
your fe e t,"

Throughout th e  1980s, Amnesty In te rn a tio n a l o fte n  expressed i t s  

concerns in  gene ra l, and in  s p e c i f ic  cases and issues , in c lu d in g  

those o f  peop le  who were denied f a i r  t r i a l ,  to r tu re d  be fo re  t r i a l ,  

and had th e i r  sentences o v e r-ru le d  by a d m in is tra t iv e  decree. A t no 

tim e  was th e re  any d ire c t  response from  the  L ibyan a u th o r it ie s .

32, Amnesty International Amnesty International Report 1382, p385
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In  March 1983, Amnesty In te rn a tio n a l launched a w orldw ide  campaign 

to  expose p o l i t i c a l  k i l l i n g s  by governm ents, p u b lis h in g  d e ta i ls  o f  

a ssa ss in a tio n  a tte m p ts  on a t  le a s t  14 L ibyan c it iz e n s  s in c e  the  c a l l  

f o r  " l iq u id a t io n  o f  enemies o f  the  re v o lu t io n  abroad".*3

In  a w r it te n  response to  Amnesty In te rn a tio n a l,  the  Feople*s Bureau

in  B russe ls  described  the  p o l ic y  as la w fu l a c tio n . I t  s a id  :

\,,m any  countries liquidate their p o lit ic a l enemies secretly, only the Jamahiriya public ly  
announces this policy, because ve are e n title d  to do so and a l l  the lams support us,

In  1984, Amnesty In te rn a tio n a l p ub lish e d  a document d e ta i l in g  human 

r ig h ts  concerns in  L ib y a 95, and as I  mentioned in  d iscu ss io n  o f  

Morocco, the  o rg a n is a tio n  w ro te  to  the  L ibyan government e xp ress in g  

i t s  fe a rs  th a t  the p ro v is io n s  o f  a t re a ty  o f  co n fe de ra tio n  s igned  

between the  two c o u n tr ie s  m ig h t lead  to  pe rsecu tion  o f  in d iv id u a ls  

f o r  t h e ir  p o l i t i c a l  b e lie fs .  Mo re p ly  was rece ived  fro m  th e  L ibyan  

a u th o r it ie s .95

As in  S y ria , la c k  o f  response to  the  o rg a n is a tio n  le d  to  the  

subm ission o f  in fo rm a tio n  to  the  UM Human B ig h ts  Committee about 

i t s  concerns in  L ibya , under the  UM procedure  f o r  c o n f id e n t ia l ly  

re v ie w in g  com m unications about human r ig h t s  v io la t io n s .  The re p o r t  

s ta te d  th a t  evidence showed "a c o n s is te n t p a t te rn  o f  g ro s s  

v io la t io n s  o f  human r ig h t s "  and c a lle d  f o r  UM in v e s t ig a t io n  o f  the  

is su e s .97

93, Amnesty International P o litic a l K illings  by Bovernmenis, 1383 pS9f
94, Amnesty International Amnesty International Report 1984, pp353-354
83, Amnesty International Violations of human rights in  the Libyan Arab Jamahiriya, November 
1984
98, Amnesty International Amnesty International Report 1985, p330 
97, ibid,
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P A R T  TWO

N O N - GOVERNMENTAL

-64-



Non-governm ental o rg a n is a tio n s  and com m ittees concerned w ith  human 

r ig h t s  in  the  Arab w orld  a re  t r y in g  to  e s ta b lis h  an Arab Convention  

and Court on Human R ig h ts , w ith  a more e ffe c t iv e  commission, 

s im i la r  to  o th e r re g io n a l developments, in  the  absence o f  any  

success fu l governm ental achievements.

A t a conference in  Baghdad in  May 1979, an Arab Convention on 

Human R ig h ts  was proposed by the  Union o f  Arab Lawyers, which  

m ig h t be ab le  to  overcome the  p re se n t p rob lem s o f  re a l achievem ent 

and more guarantees f o r  the  fundam ental r ig h ts  and freedom s o f  the  

Arab p o p u la tio n s ,ss Th is  lo y a l e f f o r t  p o in te d  out, a t  a number o f  

conferences, the  u rgen t n e ce ss ity  o f  e s ta b lis h in g  perm anent 

c o n s t itu t io n s  in  A rab co u n trie s , c o n ta in in g  sa feguards f o r  human 

r ig h t s  and fundam ental freedoms.

In a d d it io n , in  December 1983 in  Tunis, they  c a lle d  f o r  more 

l im i ta t io n  o f  emergency powers and tem porary  co u rts , and th a t  A rab  

c o u n tr ie s  should  s ig n  and r a t i f y  the  United N a tions  Covenants, 

O ptiona l P ro to co l and Conventions on human r ig h ts  issues, and 

im plem ent them as p a r t  o f  t h e i r  dom estic  le g a l system s. "  They a ls o  

c a lle d  f o r  the  e s ta b lish m e n t o f  non-governm ental o rg a n is a tio n s , and 

development o f  human r ig h t s  ideas a t  a l l  le v e ls  o f  education and the  

media.

98, Robertson, p i65
99, A1-M a n y  (The Lawyer) Law Quarterly Review (Libyan Bar Association) 10 1984 pp72-73
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In  January 1980, a m eeting o f  the  Permanent Bureau o f  th e  Arab  

Lawyers A sso c ia tio n  in  Amman (Jordan) adopted re s o lu t io n s  d e a lin g  

w ith  the  independence o f  the  le g a l p ro fe s s io n , and the  e s ta b lish m e n t 

o f  com m ittees o f  human r ig h ts  f o r  Arab B a r A s s o c ia tio n s ,100

The o rg a n iza tio n  se n t a w r it te n  d e c la ra tio n  to  the  S e c re ta ry -  

General o f  the  United N a tio n s  under ECOSOC Res. 1296 (XLIV), s ta t in g  

th a t a t  t h e i r  m eeting the y  had d iscussed "the  s itu a t io n  o f  human 

r ig h t s  and fundam ental freedoms in  the  Arab c o u n tr ie s ", A f te r  the

debate, they  adopted a number o f  re s o lu t io n s , d e ta i ls  o f  which they

se n t to  the  S ecre ta ry-G enera l, c a l l in g  on la w ye rs  in  Arab c o u n tr ie s  

to  m o b iliz e  p u b lic  op in io n  a g a in s t a l l  emergency c o n s t itu t io n s  and 

le g is la t io n ,  denounce i l le g a l  a d m in is tra t iv e  p ra c tic e s , b o yco tt 

emergency ju d ic ia l  bod ies and work f o r  t h e i r  a b o lit io n .  They a ls o  

c a lle d  f o r  a Day o f  S o l id a r i ty  w ith  p o l i t i c a l  p r is o n e rs , and o f  

A c tio n  f o r  the  a b o lit io n  o f  emergency reg im es and co u rts , and

r e a f f i r n a t io n  o f  the  p rim a cy  o f  law. The S c re ta r ia t  undertook to  

in v e s tig a te  v io la t io n s  and i l le g a l  p ra c tic e s  in  regard  to  human 

r ig h ts  as w e ll as d r a f t in g  an "Arab covenant on fundam enta l

freedom s and r ig h ts " ,  and w ork ing  w ith  o th e r Arab FGOs to  

e s ta b lis h  an "Arab c o u r t o f  human r ig h ts " .  They a ls o  undertook to  

t r y  to  b r in g  Arab s ta te s  to  r a t i f y  the  in te rn a t io n a l covenants and 

the  o p tio n a l p ro to c o l.101

100, Human Rights Internet Newsletter Narch/April 1980 Vol,5 Nos 6 !• 7 p61
101, E/CN, 4M O /2 82  o f 21st February 1980, pph3
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The Arab Lawyers Union expressed, on se ve ra l occasions, t h e i r  fe a rs  

about the  e ffe c ts  o f  re p re s s iv e  measures on one o f  the  m ost 

im p o rta n t fa c to rs  in  any s ta te , the  ju d ic ia l  power, p a r t ic u la r ly  the  

independence o f  law ye rs  and the  freedom to  p ro v id e  p ro p e r le g a l 

defence f o r  p o l i t i c a l  p r is o n e rs . I t  seems th a t re p o r ts  fro m  the  

Union o f  Arab Law yers102 about the  a r re s t  and harrassm ent o f  

law ye rs  in  S y r ia , L ib y a 103 and E gyp t le d  to  the  adop tion  o f  a 

re s o lu t io n  by the  UN Sub-commission on P reven tion  o f  D is c r im in a tio n  

(R eso lu tion  No 13 (X X X III) c a l l in g  f o r  the  re sp ec t " fo r  the  r ig h t  o f  

a l l  judges and la w ye rs  f r e e ly  and w ith o u t in te r fe re n c e  to  fo rm  o r  to  

p a r t ic ip a te  in  p ro fe s s io n a l o rg a n is a tio n s  o f  th e i r  own".104

The o rg a n is a tio n  has a ls o  p a r t ic ip a te d  in  o rg a n is in g  sem inars in  

the f ie ld  o f  human r ig h ts ,  coop e ra ting  w ith  o rg a n is a tio n s  l i k e  the  

In te rn a tio n a l Commission o f  J u r is ts ,  f o r  example, in  h o ld in g  a 

sem inar on Is lam  and human r ig h ts  a t  the  U n iv e rs ity  o f  K uw ait in  

1980.105

I t  seems to  me th a t  t h is  o rg a n iza tio n  i s  a tte m p tin g  to  im prove the  

human r ig h t s  and fundam ental freedom s in  the  Arab w o rld  in  the  

absence o f  governm ental in i t ia t iv e s .

102 , E/CN, 4/m/285 of 3rd Narch 1980, ppl-2
103, "In January 1981 Law No 4 cams into fores stipu lating  that lawysrs could no longer 
practise private ly  and were to be treated as o ff ic ia ls  of the N in istry of Justice, " Human 
Rights Law Journal 4, 1 1983 p81
104, "Human Rights and the United Nations; Progress at the 1980 Session of the UN 
Subcommission on Prevention o f Discrimination and Protection of N inorities" Hurst Hannum 
Human Rights Quarterly Zol 3,1 1981
105, Human rights in  Islam ; report o f a seminar held in Kuwait, December 1980 organised by 
International Commission o f Jurists, University o f Kuwait and Union of Arab Lawyers, 1982
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In  A p r i l  1983, Arab in d iv id u a ls , in c lu d in g  in te l le c tu a ls ,  sch o la rs , 

p ro fe s s io n a ls  and p o l i t i c a l  a c t iv is t s ,  met in  Tunis to  d iscu ss  human 

r ig h ts  v io la t io n s  and the  c r is i s  o f  democracy in  the  Arab w orld . The 

d e c la ra tio n  the y  p ub lish e d  as a r e s u lt  o f  t h e ir  m eeting i s  known as 

the  Hammamat D e c la ra tio n .105 No re p re s e n ta tiv e  o f  any Arab  

government was p re se n t. The group issued a d e c la ra tio n , and s e t up a 

committee to  co n ta c t concerned g roups in  the  Arab c o u n tr ie s  and 

draw up a le g a l fram ew ork f o r  e s ta b lis h in g  a perm anent m o n ito r in g  

committee.

On 1 s t December 1983, a second m eeting too k  p la ce  in  L im asso l in  

Cyprus, as a r e s u lt  o f  the  re fu s a l o f  the  E gyp tian , K u w a iti and 

Jordanian governm ents to  a llo w  i t  to  take p la ce  in  t h e i r  c a p i ta ls .107 

A t the  m eeting the  group decided to  e s ta b lis h  a non-governm enta l 

o rg a n iza tio n  f o r  the  Defence o f  Human E ig h ts  and Fundamental 

Freedoms in  the  Arab Homeland. The o rg a n iz a tio n  c a lle d  on a l l  Arab  

governments " to  acknowledge human r ig h t s  and freedom s s p e c if ie d  in  

the  UDHE". They c a lle d  f o r  the  defence o f  a l l  in d iv id u a ls  whose 

human r ig h ts  a re  v io la te d , demanding " th a t  a l l  p o l i t i c a l  p r is o n e rs  

in  the  Arab c o u n tr ie s  be re leased o r  im m ed ia te ly  b rough t to  t r i a l . "  

They demanded th a t  a l l  i l le g a l  c o u rts  and emergency le g is la t io n  be 

abo lished, and the  i l le g a l  a c t i v i t y  o f  the  s e c u r ity  fo rc e s  be ended.

They c a lle d  f o r  the  improvement o f  the  c o n d it io n s  o f  p o l i t i c a l  

p r is o n e rs  and th a t  re p re s e n ta tiv e s  o f  the  Arab O rgan iza tion  o f  

Human E ig h ts  shou ld  be a llow ed to  v i s i t  p o l i t i c a l  p r is o n e rs .

106, Her ip Reports January 1984 14 1 23
107, Hamanat Declaration fferip Reports January 1984 14 1 23
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The o rg a n iz a tio n  undertook to  send re p re s e n ta tiv e s  to  in v e s tig a te  

c la im s  o f  v io la t io n s  o f  human r ig h ts ,  and where p o s s ib le , p ro v id e  

concerned p a r t ie s  w ith  in fo rm a tio n  about a lleged  v io la t io n s .108

Even though no o f f i c i a l  organs o r  in s tru m e n ts , l i k e  a Court, o r  

Convention, to  p ro te c t  human r ig h ts  in  the  Arab w orld  have y e t  been 

created, th e re  i s  u n o f f ic ia l e f f o r t  a t  the  lo c a l le v e l in  many Arab  

co u n trie s , There have been p roposa ls , as y e t  n o t acted upon, f o r  an 

Arab C ourt and Commission o f  Human E ig h ts .109

As I  mentioned, the  E xpe rt Commission o f  the  Arab League has begun 

work on a d r a f t  Arab Convention on Human E ig h ts . N ine members have 

responded to  th e  d r a f t . 110

T h e ir responses ranged from  acceptance w ith o u t re s e rv a tio n  to  

o u tr ig h t  re je c t io n , w ith  some su gg e s ting  fundam ental changes and 

o th e rs  a sk in g  o n ly  f o r  m in o r m o d if ic a t io n s .111

U n o ff ic ia l sugges tions  f o r  the  c o n te n ts  o f  the  Arab Convention on 

Human E ig h ts  r e f le c t  hopes th a t  such a convention  could  achieve  

m eaningfu l p ro te c t io n  o f  human r ig h t s  in  the  Arab w o rld . F o r  

example, i t  i s  suggested th a t  the  Convention shou ld  be in  re g a rd  to  

p o l i t i c a l  and c i v i l  r ig h ts  a lone, as i t  shou ld  be le g a l ly  b in d in g  on 

S ta te s  and the  in c lu s io n  o f  economic and s o c ia l r ig h t s  would make 

t h is  d i f f i c u l t  to  achieve, bearing  in  m ind the  d i f fe r in g  economic

108, AhNohamy (The Lawyer) Law Quarterly Review (Libyan Bar Association) 10 1S84,pp78-81
109, Jamil Husayn "Human rights in  the Arab homeland ; obstacles and applications" A h  
Nusiaqbal Al-Arabi 1984 6 €2 ppl32-185
110, They are Syria, Libya, Kuwait, Saudi Arabia, Egypt, Lebanon, Jordan, Iraq, PLO,
111, Arab A ffa irs  Publication of the Arab League No, 13 Narch 1982, pp494-S



circum stances o f  Arab s ta te s . The need f o r  an Arab Court and 

Committee on Human E ig h ts  to  a d m in is te r  the  Convention a long  

s im i la r  l in e s  to  the  American and European re g io n a l developments 

cannot be doubted.

A lso  ex trem e ly  im p o rta n t in  view  o f  the  p a r t ic u la r  c ircum stances o f  

c e rta in  Arab s ta te s  i s  the  p r in c ip le  th a t  com m unications from  

in d iv id u a ls , g roups and non-governm ental o rg a n is a tio n s  a lle g in g  

v io la t io n  o f  the  Convention shou ld  be a d m iss ib le  as w e ll as 

communications from  member s ta te s . With re g a rd  to  the  p a r t ic u la r  

c ircum stances o f  some Arab s ta te s , s c h o la rs  have suggested th a t  a 

number o f  s p e c ia l p r in c ip le s  shou ld  be observed w ith  re g a rd  to  the  

r ig h t  o f  the  in d iv id u a l to  com plain.

These in c lu d e  the  suggestion  th a t  the  competence o f  the  Committee 

to  co n s id e r a lle g a t io n s  from  an in d iv id u a l o f  v io la t io n  o f  the  

Convention by a s ta te  should  n o t be c o n d it io n a l on th a t  s ta te 's  

acceptance o f  the  Committee's competence, as in  the  In te r-A m e rica n  

Commission on Human E ig h ts , and the  suggestion  th a t  the  competence 

o f  the Committee should  n o t r e ly  on i t s  acceptance by a minimum 

number o f  member s ta te s .1'2

112, Jamil Hussyn *In  favour of the establishment o f an Arab Court for Arab Human Rights’1 
al-Hustaqbal al-Arabi A pril 1983 pp 16-40
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F u rth e r, the  ve ry  im p o rta n t p o in t  has been made th a t  the  p r in c ip le  

o f  the  p r io r  exhaustion  o f  lo c a l rem edies i s  n o t a p p ro p r ia te  to  the  

circum stances o f  the  Arab w orld . In  some Arab c o u n tr ie s , i t  i s  

d i f f i c u l t  o r  sometimes im p o ss ib le  f o r  a v ic t im  to  p ra c t is e  h is  r ig h t  

to  a lo c a l remedy, whether because th e re  i s  no such remedy a v a ila b le  

o r  because he i s  deta ined, in  e x ile , o r  under some o th e r th re a t.7,3
Th is  would n o t be in tended to  re p la ce  the  genera l p r in c ip le  o f  

exhausting  a v a ila b le  lo c a l remedies, but ra th e r  to  p ro v id e  an 

a d d it io n a l sa feguard  to  the  r ig h t s  o f  in d iv id u a ls  a t  r i s k  and 

o the rw ise  w ith o u t remedy.

O ther e f f o r t s  have been made by n a tio n a l bodies, such as b a r  

a s s o c ia tio n s  in  A rab c o u n tr ie s  and com m ittees f o r  th e  defence o f  

human r ig h ts .

Two n a tio n a l in s t i t u t io n s  in  the  f ie ld  o f  human r ig h t s  in  S y r ia  

which a re  recogn ised  by the  S y ria n  government a re  the  League f o r  

the  Defence o f  Human F ig h ts  and the  League o f  A s s o c ia tio n  o f  

J u r is ts .  T h e ir s ta tu te s  were subm itted  to  the  UN Commission on 

Human F ig h ts  by the  S yria n  government in  1979.314

113, ibid,
114, E/CN.4/1321/Add.3 in  Hunan Rights Internet Newsletter Narch-April 1930, Vol S Nos 6 £ 7 
p63
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The a c t iv i t ie s  o f  the  fo rm e r a re  n o n -p o li t ic a l and "h u m a n is tic ” , to  

"co nso lid a te  in  the  m inds o f  c it iz e n s "  the p r in c ip le s  o f  the  

U nive rsa l D e c la ra tio n  o f  Human F ig h ts  "...and to  prom ote those  

p r in c ip le s ,  to  secure human r ig h ts  and b as ic  freedom s and to  defend  

them in  words and p ra c tic e " . The o rg a n iza tio n  hopes to  achieve  

those p r in c ip le s  by educa ting  in d iv id u a ls  and in s t i t u t io n s  by 

le c tu re s  and p u b lic a t io n s , c o n s t i tu t in g  com m ittees to  prom ote those  

p r in c ip le s .

The League o f  the  A sso c ia tio n  o f  J u r is ts  a im s to  prom ote the  

concept o f  s o v e re ig n ty  o f  law, and to  defend human r ig h ts ,  and to  

suppo rt the  c o n s t itu t io n  and i t s  in s t i t u t io n s .  I t  a ls o  su p p o rts  Arab  

u n ity  and works to  prom ote the  re v iv a l o f  Is la m ic  ju r is d ic t io n ,  as  

w e ll as seeking  to  s treng then  i t s  l in k s  w ith  o th e r w o rld  ju r is t s  

in s t i t u t io n s .1 ,s

In  s p ite  o f  the  S yria n  governm ent's  re c o g n it io n  o f  the  League f o r  

the  Defence o f  Human F ig h ts , i t s  F i r s t  S ecre ta ry , Muwaffaq a l-D in  

a l-K o z b a ri, was a rre s te d  and subsequently  deta ined w ith o u t charge o r  

t r i a l  f o r  th re e  years , fo l lo w in g  a day o f  p ro te s t  and s t r ik e s  in  

which the  S y ria n  B a r A sso c ia tio n , d oc to rs , eng ineers and o th e r  

p ro fe s s io n a l g roups c a lle d  f o r  an end to  the  s ta te  o f  emergency.1 ,G 

Many were de ta ined  as a re s u lt  o f  the  p ro te s t,  and i t  le d  a ls o  to  

the  d is s o lu t io n  o f  the  C ouncils  o f  the  B a r A s s o c ia tio n s  as w e ll as  

a s s o c ia tio n s  o f  m edical p ra c t i t io n e rs ,  eng ineers and a rc h ite c ts  by

I IS, E/CN, 4/132!/Add, S o f 2 /s i February 1979
J/6, Amnesty International Report from Amnesty International to the government o f the Syrian 
Arab Republic, 1983, pS4
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P re s id e n tia l Decree " fo r  exceeding t h e i r  m andates",117 

L ikew ise , th re e  members o f  the  A sso c ia tio n  marocaine des d r o i t s  de 

1 ’homme were sentenced to  th re e  ye a rs  im prisonm ent, in c lu d in g  

Abderrahman Ben Amar, a la w ye r and member o f  the  o rg a n iz a t io n ’s  

a d m in is tra t iv e  com m ittee ,n8

The Committee f o r  the  Defence o f  Human B ig h ts  and P o l i t ic a l  

P riso n e rs  in  L ibya  c a r r ie s  on communication a t  the  re g io n a l and 

in te rn a t io n a l le v e ls , p re p a r in g  re p o r ts  and communiques, d e s c r ib in g  

the a c t iv i t ie s  o f  the  L ibyan regim e, and c a l l in g  f o r  su p p o rt from  

o th e r o rg a n iza tio n s . Th is  has inc luded  the subm ission  o f  a 

memorandum to  the  Union o f  Arab Lawyers in  1980 in  which they  

described some o f  the  re p re s s iv e  measures taken by the  L ibyan  

reg im e from  1973, in c lu d in g  t h e ir  a c tio n s  in  a b o lis h in g  the  law s and 

the ju d ic ia ry ,  d e le g a tin g  the  c o u r ts  to  the  s o -c a lle d  "p o pu la r 

committees", and p la n n in g  to  a b o lis h  the  le g a l p ro fe s s io n . They a ls o  

describe  how G adaffy deta ined law ye rs , ju r i s t s  and in te l le c tu a ls  

g iv in g  the  reason th a t  these peop le  were s ic k  men who needed 

trea tm en t in  d e te n tio n  cen tres . They presen ted  a d r a f t  re s o lu t io n  to  

a m eeting o f  the  Arab Lawyers Union, recommending condemnation o f, 

and a c a l l  f o r  an end to  the  p o l ic y  o f  p h y s ic a l l iq u id a t io n ,  and 

a r b i t r a r y  d e te n tio n  w ith o u t charges, as w e ll as a c a l l  f o r  the

117, States of Emergency • their impact on human rights ; A study prepared by the 
International Commission o f Jurists, 1383, p287
118, Amnesty International Amnesty International Report 1984, p355
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re lease  o f  p o l i t i c a l  p r is o n e rs , and the  re tu rn  to  n o rm a lity  o f  the  

ju d ic ia l  sys tem .119 O rgan iza tions  l i k e  the  Arab Lawyers Union and 

Amnesty In te rn a tio n a l have expressed th e ir  concern about the  

passage o f  Law Jo. 4 o f  1981, which abo lished  the  le g a l p ro fe s s io n  

in  L ibya . In  November 1981, a number o f  L ibyan la w ye rs  abroad  

issued  a a s ta tem en t denouncing th is  measure and a lle g in g  th a t  the  

c o u rts  were ru le d  "by the  absence o f  conscience and la w " .120

The B ar A ss o c ia tio n s  o f  the  Arab c o u n tr ie s  have a lo n g  h is to r y  o f  

defend ing  human r ig h ts ,  and th is  o fte n  leads  to  a c tio n  be ing  taken  

a g a in s t them by governments. F o r example, in  Egypt, the  B ar 

A ssoc ia tio n  has a lo n g  t r a d i t io n  o f  de fend ing  human r ig h ts ,  w ith  i t s  

Committee f o r  th e  Defence o f  Freedoms o fte n  ensu ring  th a t  p o l i t i c a l  

p r is o n e rs  have defence counsel. The B a r A sso c ia tio n  a ls o  spoke out 

on severa l occasions a g a in s t the  c o n tin u a tio n  o f  th e  s ta te  o f  

emergency. The B a r Council was abo lish e d  by the  People 's Assem bly  

on 22nd J u ly  1981, when P re s id en t Sadat accused the  c o u n c il o f  

a c t i v i t y  o f  a p o l i t i c a l  na ture . Form er members o f  the  c o u n c il were 

a rre s te d  and deta ined. The B a r a s s o c ia tio n  was la t e r  headed by a 

tem porary B a r Council s e t up by the  P re s id e n t and approved by the  

People 's Assem bly.191 A ccord ing  to  the  E gyp tian  re p re s e n ta tiv e  a t  the  

Human B ig h ts  Committee, the  B a r A sso c ia tio n  had appealed to  the  

c o u rts  and had won i t s  case.122

119, The Committee for the Defence of Human Bights and P o litic a l Prisoners in  Libya, 
Selected Documents September 1981
120, Amnesty International Amnesty International Peport, 1982, pS36
121, Amnesty International Egypt ; Violations o f human rights, 1983, pp2S-27
122, Report of the Human Rights Committee Seneral Assembly O ffic ia l Records ; Thirty-ninth  
Session Supplement Ho, 40 (A/39/40), pS8
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A fte r■ I  examined the  p r in c ip a l sources o f  human r ig h ts  and re la te d  

developments in  in te rn a t io n a l law  in  Chapter 1, I  examined in  

Chapter 2, the  in te rn a t io n a l in s tru m e n ts  in  the  l i g h t  o f  the  

in te rn a t io n a l unde rs tand ing  o f  the  r ig h t s  o f  l i f e , l ib e r t y  and 

p h y s ic a l in te g r i t y ,  and the  p ra c tic e s  o f  some Arab c o u n tr ie s  in  

re sp e c t o f  those  r ig h ts .  In  C hapter 3, I  examined the  o f f i c i a l  

response o f  some Arab governm ents in  the  l i g h t  o f  t h e ir  

in te rn a t io n a l o b lig a tio n s , and t h e ir  response to  non-governm ental 

o rg a n is a tio n s , as w e ll as the  response o f  non-governm ental g roups  

in  the  Arab w o rld  to  t h e i r  human r ig h t s  p o s it io n .

F in a lly ,  we come to  the  question  o f  in te rn a t io n a l law  in  Is la m ic  

theory, where I  w i l l  examine the  Is la m ic  concept o f  in te rn a t io n a l  

law, the  unde rs tand ing  o f  th is  f a i t h  o f  what i s  known as " the  

Is la m ic  Law o f  N a tio n s", e v a lu a tin g  i t s  re la t io n s h ip  w ith  the  

p r in c ip le s  o f  modern in te rn a t io n a l law  g ove rn in g  the  r e la t io n s  

between n a tio n s , in  tim e  o f  peace as in  war. I  w i l l  a ls o  examine 

the  understand ing  o f  th is  id e o lo g y  in  rega rd  to  what a re  

in te r n a t io n a lly  recogn ized today as human r ig h ts ,  p a r t ic u la r ly ,  the  

r ig h t s  o f  l ib e r t y ,  p h y s ic a l in t e g r i t y  and l i f e .  F in a l ly ,  I  w i l l  

examine the  p o s it io n  o f  Is la m ic  law  in  some Arab co u n trie s .

T h is  a n a ly s is  shou ld  shed l i g h t  upon the  sharp  d if fe re n c e  between 

the  con ten t o f  Is la m ic  teach ing  and contem porary p ra c t ic e  in  

Muslim co u n tr ie s , dem onstra ting  the  fa c t  th a t  many p ra c t ic e s  have no 

grounds o r  fou n da tio n  in  the Is la m ic  re l ig io n .  The r e l ig io n  has been 

used as a p la tfo rm  f o r  r a is in g  p o l i t i c a l  and c o n s t itu t io n a l m a tte rs .
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The p ra c tic e s  o f  c e r ta in  s ta te s  have le d  to  a d is to r te d  p ic tu r e  o f  

t h is  id e o lo g y  in  in te rn a t io n a l p u b lic  o p in io n , as th is  f a i t h  has been 

misused to  fu r th e r  the  purposes o f  c o rru p t leade rs  and i l le g i t im a te  

regim es.

My d iscuss ion  w i l l  be in  o u tlin e , f i r s t  because I  am n o t q u a lif ie d  

in  Is la m ic  law, and second s in c e  n e ith e r  space n o r  tim e  would 

p e rm it an exhaustive  exam ination o f  the  issues  in vo lve d . Hence, I  

w i l l  focus  o n ly  in  c e rta in  aspects  which a re  o f  in te r e s t  to  t h is  

research, and o th e r  issues  in  re g a rd  to  the  s tand  o f  Is la m ic  law  

on in te rn a t io n a l law  and human r ig h t s  in  genera l, and to  the  r ig h ts  

o f  l i f e ,  l ib e r t y  and p h y s ic a l in t e g r i t y  in  p a r t ic u la r .

As we saw a lre a d y  in  th is  research, human r ig h t s  p ro v is io n s  

have found t h e ir  p la ces  to  d i f fe r e n t  degrees in  c o n s t itu t io n s  and 

d e c la ra tio n s , t re a t ie s  and conven tions, whether a t  the  n a t io n a l o r  

in te rn a t io n a l le v e l.  As we saw in  Chapter 2, they have found t h e i r  

p lace  in  Arab c o u n tr ie s' n a tio n a l le g is la t io n ,  in  t h e i r  c o n s t itu t io n s  

and o th e r laws.

Besides in c o rp o ra t in g  in te rn a t io n a l p ro v is io n s  d e a lin g  w ith  human 

r ig h ts ,  m ost A rab c o u n tr ie s  name Is lam  as the  s ta te  r e l ig io n ,  and 

c la im  to  draw in s p ira t io n  f o r  c o n s t itu t io n a l and o th e r  le g is la t iv e  

p r in c ip le s  from  i t s  teach ing. F o r example, a r t ic le  2  o f  the  E gyp tia n  

c o n s t itu t io n  s t ip u la te s  th a t  the  p r in c ip le s  o f  Is la m ic  le g is la t io n  

(Shari*a) c o n s t itu te  a p r im a ry  source o f  la w .’

I. CCPR/C/SR, 459 of 6th R pril 1584, p2
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L ikew ise , the  S y ria n  C o n s titu tio n  o f  31 January 1973 p ro c la im s  the  

S yria n  Arab R epub lic  to  be a dem ocra tic , popu la r, s o c ia l is t  and 

sovere ign  s ta te  w ith  Is la m ic  ju risp ru d e n ce  as i t s  main source o f  

le g is la t io n .*

The Tunis ian  C o n s titu t io n  re fe r s  to  Is lam  in  the  pream ble to  the  

c o n s t itu t io n ,  which s ta te s  an und e rtak ing  "  to  rem ain tru e  to  the  

teach ings o f  Is lam ", and a r t ic le  1 o f  the  c o n s t itu t io n  makes Is lam  

the  r e l ig io n  o f  the  Tunis ian  S ta te .3

The L ibyan Arab Jam ahiriya  in  a r t ic le  2  o f  the  C o n s titu t io n a l 

D e c la ra tion  o f  1969 s ta te s  : " Is lam  i s  the  r e l ig io n  o f  the  s ta te . . . "4 

L a te r, in  March 1977, the  c o n s t itu t io n a l d e c la ra tio n  was revoked  

and L ibya  re v e rte d  to  the  Q ur’an, which became the  r u l in g  

c o n s t itu t io n ,s

In  Saudi A rab ia , th e re  i s  no w r it te n  c o n s t itu t io n ,  bu t the  Qur’an 

serves as the  C o n s titu t io n  o f  the  s ta te .6 In  Jordan the  c o n s t itu t io n  

makes Is lam  the  s ta te  r e l ig io n .7 L ike w ise  the  C o n s titu t io n  o f

Morocco (1972) s ta te s  in  i t s  pream ble: "The kingdom o f  Morocco i s  a 

sovere ign  Muslim  s ta te , ...", and a f f i r m s  th a t  Is lam  i s  the  r e l ig io n  

o f  the S ta te ..."3

2, Report fro/s Rawesty International to the government o f the Syrian Arab Republic, IS83, p4
3, CCFR/C/28/Add, 5 o f 8 day 1985 p!3
4, CCFR/C/1/Add, 3 of N th  darch 1977, p!4
5, CCPR/C/l/Add, 20 o f 24th January 1978, p i
8, *Kingdom of Saudi Arabia“ in  diddle Eastern Constitutions and Electoral Lavs, Abd A, a l -
daryati, 1968, p293
7, CCPR/C/SR,362 of 15th July 1982, p9
8, Resort o f an Amnesty International dission to the Kinedom of dorocco, 10-13 February 
198/,'1982, pS
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Thus, one can say th a t to  v a ry in g  degrees the  Is la m ic  law  a c ts  

as a source o f  le g is la t iv e  p r in c ip le s  both in  c o n s t itu t io n s  and in  

the  c i v i l  codes in  A rab co u n trie s .

The t ru th s  o f  t h is  f a i t h  were re f le c te d  in  d i f fe r e n t  fo rm s  in  

va rio us  tim es  o f  understand ing. A p a rt from  the beg inn ing  o f  the  

m idd le  ages, when the  Is la m ic  w o rld  w itnessed i t s  Golden Age o f  the  

Whdet A1 Emama, ("United N a tio n " o r  Is la m ic  s ta te ) ,  th e  p e r io d  o f

the  ru le  o f  the  P rophet and h is  fo u r  successors (a l-K h u la fa  ’a a l -

Rashideen), the  u n if ie d  Muslim n a tio n  d id  n o t endure. By the

s ix te e n th  cen tu ry , i t  had d iv id e d  in to  s m a lle r  em pires, the  most 

pow erfu l being those o f  Turkey, P ers ia , In d ia  and E g yp t. In  modern 

tim es, re g io n a l em pires d iv id e d  aga in  in to  n a tio n a l s ta te s , in  some 

cases, a f t e r  p e r io d s  o f  c o lo n ia l r u le  by European pow ers .9

D iv is io n s  in  the  Muslim  n a tio n  have continued  to  the  p re se n t day, 

as a lthough the re  a re  many M uslim  c o u n tr ie s  they  a re  unable to  

e s ta b lis h  any e f fe c t iv e  o rg a n iza tio n  o r  in s t i t u t io n s  f o r  u n ity .

In  e a r ly  days, the  Is la m ic  s ta te  was one S ta te  (Umma) w ith  one

le a de r (K a lifa )  and th is  rep resen ted  the  id e a l a cco rd in g  to  Is la m ic  

theo ry . Is la m ic  th e o ry  does n o t a llo w  f o r  the  o f f i c i a l  re c o g n it io n  o f  

separa te  t e r r i t o r ia l  s o v e re ig n tie s . Th is  r e a l i t y  d id  n o t la s t  as the  

Is la m ic  S ta te  s u ffe re d  the  consequences o f  the  g row th  o f  fa c t io n s .  

As a re s u lt  o f  th is ,  the  M uslim s l i v e  in  an unpleasant p re s e n t they  

are  unable to  re je c t,  w ith  id e a l g o a ls  and hopes the y  a re  unable to  

reach .

9, Islam ; s cultura l perspective, Richard C, Martin, 1982, p!42
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Increasing- d iv is io n s  led  the  ju r is t s  (fuqaha) to  con tinue  th e ir  

c a l l  f o r  the  id e a l o f  the  Is la m ic  U n ity  as in  the  tim e  o f  the  

Prophet and h is  successors, one n a tio n  (Umma) and one le a d e r  

(K a lifa ) , In  s p ite  o f  the  fa c t  o f  the  p ra c t ic e  o f  the  Muslim  s ta te s ,  

the  r e a l i t y  rem a ins th a t  the se p a ra tio n  o f  s ta te s  which i s  n o t  

connected w ith  Baghdad, o r  C a iro  o r  even K os ta n tina  (C ons tan tinop le ) 

was considered an i l le g i t im a te  a c t , JO As a re s u lt  o f  a l l  th is ,  the  

Is la m ic  World was unable to  ach ieve in te rn a t io n a l co -o pe ra tio n  

between i t s  s ta te s , as le g a l re c o g n it io n  between them d id  n o t e x is t ,  

w ith  each one c la im in g  i t s  le g it im a c y  and denying the  o th e rs .

The Is la m ic  s ta te  d id  n o t s u f fe r  the  e ffe c ts  o f  s tru g g le  between 

re lig io u s  and s e c u la r a u th o r ity  as i t  was a lw ays the  Imam (leade r) 

who he ld  the  two powers, and the  fa c t  rem ains th a t  any s o r t  o f  

independence took  a more o r  le s s  a d m in is tra t iv e  c h a ra c te r u n t i l  the  

Firm an o f  O ctober 1871 in  Tun is ia  and u n t i l  1840 in  Egypt, when 

the  two s ta te s  were g iven  a w id e r a u th o r ity  but rem ained p a r t  o f  

the Ottoman C a lipha te . S ince Is la m ic  th e o ry  does n o t a llo w , as I  

mentioned, the  re c o g n it io n  o f  sepa ra te  s ta te s , c le a r  and com plete  

independence was n o t g ran ted  t i l l  the  m id tw e n tie s  when s ta te s  

declared th e i r  f u l l  a u th o r ity  and le g it im a c y  as in d iv id u a l s ta te s , 

and in  the  f in a l  days o f  the  Ottoman C a lipha te  the  A rab cand ida te , 

S h a r i f  Husayn o f  Mecca, dec lared  h im s e lf  the  C a liph  o f  the

M uslim s.M

10, Lectures in  public international lay Benghazi- University Faculty o f Law 1371-72 
In  The Islamic find European middle ages given by Dr, Hohsin fil-Sheshkli pp29S-340

11, Modern Islamic P o lit ic a l Thought, Hamid Enayat, 1382, p70,

-8 1 -



As Is la m ic  le g a l th e o ry  in  gene ra l i s  based on a d iv in e  source, 

M uslim s rega rd  i t  as p e r fe c t,  and th e re fo re  a p p lic a b le  to  a l l  human 

beings a t  a l l  tim es everyw here,’2 The two p r in c ip a l sources o f  

Is la m ic  law  a re  the  Qur’an and Sunnah and one can say th a t,  from  

the  th e o re t ic a l aspect, the  Is la m ic  law  o f  n a tio n s  (S iy a r) i s  a p a r t  

o f  Is la m ic  law, based on the  same sources, and m a in ta ined  by the  

same s a n c tio n s . However, as t h is  law  governs a wide range and 

v a r ie ty  o f  re la t io n s ,  i t  was im p o rta n t to  a p p ly  o th e r  secondary  

sources such as the  c o n s is te n t p ra c t ic e  o f  Muslim  heads o f  s ta te  

(K h a lifa s ), and o th e r sources beside the  co nve n tion a l ones, such 

as the ru le s  e s ta b lish e d  in  t re a t ie s  and peace agreements made by 

M uslim s w ith  non-M uslim s, as w e ll as the  p a r t ic ip a t io n  o f  ju r i s t s  

and judges w ith in  the  genera l fram ew ork o f  Is lam .

In  Islam , w ith  i t s  u n iv e rs a l appeal to  a l l  mankind, the  S hariah  has  

enshrined the  p r in c ip le s  o f  Is la m ic  in te rn a t io n a l law  r ig h t  from  i t s  

in ce p tio n , as i t  re g u la te s  the  conduct and behaviour o f  the  Muslim  

n a tio n  whether in  tim e  o f  war, peace o r  n e u t r a l i t y . ’3.

The P ro ph e tic  S iry a  and the  Koula fa  S iry a  a re  the  main sources o f  

in flu e n c e  in  in te rn a t io n a l Is la m ic  ju risp ru d en ce , e s ta b lis h in g  the  

re g u la tio n  o f  r e la t io n s  between the  Is la m ic  s ta te  and o th e rs .

In  the  tim e  o f  Abbasid C a liphate , Shaybani recorded  the  le c tu re s  

by Imam Abu H a n ifa ’4, in  which the  term  S iy a r  was f i r s t  used to  

mean in te rn a t io n a l law , in  h is  famous books.15

12, See Chapter I, Islam as a source of human rights, p !3 f
13, Shariah ; the Islamic law Rbdur Rahman I ,  Doi, 1984 p421
14, 8 leader of one of the four schools of Fiqh,
Shari'a ; The Islamic law 8, Rahman I  Doi, 1984, pp88-90

15, Kitab a 1-siyar al-saghir and Kitab a l-s iyar a l-kab ir
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The successors o f  Shaybani, who t r ie d  to  g iv e  the  S iy a r  a s p e c if ic

d e f in it io n ,  d esc ribe  the  Is la m ic  la w  o f  n a tio n s  as;

" the law which describes the conduct o f the believers in their relations  
with the unbelievers o f enemy te rr ito ry  as well as with the people with whom

the believers had made treaties, who may have been temporarily (musta'mins)  or 
permanently (Dhimmis) in  Islamic lands; with apostates ,,,; and with rebels,, *

O thers de fined  the  term  as :

“The ways of conduct o f the warriors and what is  incumbent upon them and for them I i ,e , , th e  
rules binding upon them and o th ers !,1,16

T h e o re tic a lly , the  genera l concepts o f  the  sc ience  o f  a l- S iy a r 17 do

n o t r e s t r ic t  i t s  ju r is d ic t io n  to  s p e c if ic  n a tio n s  o n ly , bu t s in c e

the Is la m ic  law  o f  n a tio n s  was p a r t  o f  the  S h a r i’a i t  was designed

to  govern the  va rio u s  re la t io n s  o f  M uslim s w ith  M uslim s and non -

M uslim s in s id e  and ou ts id e  the  t e r r i t o r y  o f  the  Is la m ic  S ta te , as

i t  re g u la te s  the  conduct o f  the  Is la m ic  s ta te  w ith  non-M uslim

s ta te s , and the  tre a tm e n t o f  non-M uslim  in d iv id u a ls  re s id e n t in

Muslim t e r r i t o r y .

A nother o bse rva tion  could  be made th a t  an Is la m ic  Law o f  N a tio n s  

does n o t e x is t  as a separa te  system  based on d if fe r e n t  sources but 

i s  par-t o f  the  Is la m ic  d o c tr in e  b in d in g  upon a l l  who b e lie ve  in  t h is  

fa i th ,  as w e ll as upon those seek ing  to  be su b je c t o f  Is la m ic  

ju s t ic e .

16, The Islamic Law o f Nations Najid Khadduri, 1966, p22f
IT, $1 Siyar *,,th e  e arlies t name given by Muslim scholars to the special branch of law 
dealing with war, peace and neutra lity  seems to have been S iya r,, ,  from S irat, meaning 
conduct and behaviour, , *
Shari 'ah ; the Islamic law Abdur Rahman I ,  Doi, 1984 p42l

-8 3 -



IS L A M IC  CONCEPT OF IN T E R N A T IO N A L  LAW



In o rd e r to  examine the  Is la m ic  concept o f  in te rn a t io n a l 

re la t io n s ,  as w e ll as the  in te r re la t io n s h ip s  o f  M uslim s w ith  non- 

Muslims, I  have to  examine the  d iv is io n s  o f  the  w o rld  acco rd in g  to  

t h is  th e o ry  in to  the  Is la m ic  t e r r i t o r y  which i s  known as the  Dar 

a l- Is la m  and the  ” t e r r i t o r y  o f  war”  (Dar a l-h a rb ) .  The t e r r i t o r y  o f  

Is lam  (Dar a l- Is la m )  co n ta in s  Is la m ic  and n o n -Is la m ic  com m unities  

which have accepted Is la m ic  so ve re ig n ty , and the  r e s t  o f  the  w orld  

i s  known as the  t e r r i t o r y  o f  war (Dar a l-H a rb ) , ,a In  between those  

two d iv is io n s ,  Is la m ic  th e o ry  recogn ized ano the r d iv is io n  f o r  

t e r r i t o r y ,  o f  peace fu l arrangem ent (the  D ar a l-A h d ) where a covenant 

o f  peace and s e c u r ity  was g iven  to  non-M uslim  com m unities.

As J ihad  i s  an issu e  o fte n  ra is e d  in  Is la m ic  thought in  gene ra l and 

p a r t ic u la r ly  in  Is la m ic  in te rn a t io n a l law, I  w i l l  s t a r t  by exam in ing  

th is  issue  and what i s  re la te d  to  i t .  I t  i s  tru e  th a t  the  

e s tab lishm en t o f  God’s  s o ve re ig n ty , and u n iv e rs a liz a t io n  o f  the  

Is la m ic  id eo logy , i s  the  u lt im a te  aim o f  t h is  fa i th ,  through s t r iv in g  

and undergoing h a rdsh ip , o r  J ihad. The d o c tr in e  o f  J ihad  i s  

comprehensive and broad. I t  does n o t n e c e s s a r ily  mean the  use o f  

fo rc e  and v io lence , but may take  o th e r fo rm s, as we w i l l  see. A 

s ta te  o f  war has e x is te d  between Is la m ic  and n o n -Is la m ic  s ta te s ,  

when unavoidable.

18, The Isia/sic Law of Nations Majid Khadduri, 1368, p H
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War f o r  defence a g a in s t aggress ion  and in ju s t ic e  i s  p e rm itte d  when 

i t  i s  unavoidable, w ith  many c o n d it io n s  as the  Qur’an says:

"Permission to take up a m  is  hereby given to those who 
are attacked, because they have been wronged, Allah has 
power to grant them victory;those who have been unjustly 
driven from their homes, only because they said; ' Our Lord 
is  Allah, " (Qur'an 22 ; 39, 22 ; 40)

"Fight for the sake of Allah those that fight against you, 
but do not attack them f ir s t ,  Allah does not love the agg­
ressors, ” (Our’an 2 ; 190)

I f  war becomes an unavoidable  n e ce ss ity , M uslim s a re  in s tru c te d  to  

in c l in e  tow ards peace, a t  any s tage  o f  the  armed c o n f l ic t ,  i f  the  

o th e r p a r ty  i s  p repared  f o r  a peace fu l s o lu tio n , as the  Q ur’an says:

"But, i f  the enemies incline towards peace, 
do you also incline towards peace, and trust in  A llah! For He is  
the one that hears and knows ( a l l  things), (Qur'an 8 ; 61)

I f  J ihad w ith  i t s  p h y s ic a l meaning (war) becomes an unavo idab le  

necess ity , then M uslim s engaged in  f ig h t in g  a re  s t r i c t l y  in s tru c te d  

to  observe human d ig n i t y  and m o ra lity ,  under a l l  c ircum stances, and 

com batants have r ig h ts  as w e ll as c iv i l ia n s .

In  accordance w ith  Is la m ic  theo ry , th e re  can be a J ihad  th rough  

speaking up f o r  t ru th  p a r t ic u la r ly  a g a in s t an i l le g i t im a te  o r  u n ju s t 

le a de r o r  government, as the  fo l lo w in g  H ad ith  o f  the  P rophet 

co n firm s  :

"The hessenger o f Allah has said ; The 
highest kind of Jihad is  to speak up for truth in the face 
of a Sultan (government or other authority or any leader) who 
deviates from the right p a th ',"

-8 6 -



A f te r  t h is  b r ie f  su rvey o f  the  understand ing  o f  th is  f a i t h  in  

regard  to  the  term  Jihad, i t  cou ld  be s a id  th a t  the  e a r ly  ju r i s t s  

concerned them selves to  m a tte rs  in  the  Is la m ic  law  o f  n a tio n s  under 

the genera l heading o f  J ihad, and t h e i r  trea tm en t o f  the  law  o f  war 

was more o r  le s s  the  main is s u e .

Now I  w i l l  examine the  le g a l s ta tu s  o f  se ve ra l in te rn a t io n a l issues  

under Is la m ic  law. As we saw, the  Qur'an and the  Sunnah a re  the  two 

p r in c ip a l sources o f  S h a ri'a , and a long  w ith  secondary sources, they  

con ta in  numerous re fe ren ce s  in  re g a rd  to  issues  o f  concern to  

in te rn a t io n a l law. They c o n firm  the  fa c t  th a t  Is la m ic  p o l i t i c a l  

thought recogn ises  ve ry  im p o rta n t p r in c ip le s  o f  th a t  sc ience, in  

tim e o f  war and peace, such as the  p ro te c t io n  and im m un ity  o f  

d ip lom ats , hum an ita rian  law, and t re a ty  agreements.

S ta r t in g  w ith  hum an ita rian  law  in  Is lam , I  w i l l  t r y  to  shed l ig h t  

on the  unders tand ing  o f  th is  f a i t h  o f  the  s e t o f  in te rn a t io n a l ru le s  

which has f o r  i t s  o b je c t the  r ig h t s  o f  man in  tim e  o f  war o r  armed 

c o n f l ic t ,  p os tp on in g  co n s id e ra tio n  o f  human r ig h ts  in  tim e  o f  peace 

to  a la t e r  se c tio n .

In  common w ith  modern hum an ita rian  law , Is la m ic  law  seeks to  

re g u la te  the  conduct o f  war by c o n t ro l l in g  the  means o f  war, 

in c lu d in g  the  k in d s  o f  weapons used, and p ro te c t in g  the  r ig h t s  o f  

non-com batants, and to  a le s s e r  e x te n t, com batants, p a r t ic u la r ly  in  

the  case o f  p r is o n e rs  o f  war. In  a d d it io n , Is la m ic  law  gove rns  the  

procedures f o r  d e c la r in g  war and seeks to  sa feguard  l i f e  and 

p ro p e r ty  d u r in g  w a r-tim e .
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The Qur'an c o n ta in s  numerous verses d e a lin g  w ith  hum an ita rian  

co n s id e ra tio n s  in  tim e  o f  armed c o n f l i c t , from  which I  quote the  

fo l lo w in g  as an example :

"He m ill assuredly help those vho, once made masters in  the land, 
v i l l  attend to their prayers and pay the a 1ms-tax, enjoin justice  and forbid  
e v il, Allah controls the destiny o f a l l  things, (  Qur'an 22 ; 41)

With re g a rd  to  the  use o f  weapons, a lthough  the  se rio u s  th re a ts  to  

hum anity which e x is t  now, such as chem ical w a rfa re  and n u c le a r  

weapons, d id  n o t e x is t  in  th a t  tim e, s t i l l  K h a li l  a l- M a l ik i  in  h is  

book on J ihad  s a id  th a t  : " i t  i s  p ro h ib ite d  to  use weapons capable  

o f  causing to  the  combatant in ju r ie s  th a t  exceed the  p o s s ib le  

b e n e fit achieved by h is  opponent". He gave the  example o f  the  

p ro h ib it io n  o f  the  use o f  poisoned a rro w s .ta

I t  seems th a t  the  view  o f  t h is  s c h o la r  i s  c o n s is te n t w ith  the  

Qur'an which p r o h ib i t s  excessive  k i l l i n g  even when i t  i s  p e rm itte d  :

"fou shall not k i l l  any man vhom Allah has 
forbiddan you to k i l l ,  except for a just cause, I f  a man is  s lain  
unjustly, h is heir is  e n title d  to satisfaction, But le t  him not 
carry his vengeance too far, for his victim v i l l  in  turn be assisted  
and avenged," (Qur'an 17 ; 33)

Is lam  a ls o  p ro h ib ite d  o th e r excess ive  d e s tru c tio n , in c lu d in g  

d e s tru c tio n  o f  p ro p e rty , f i r i n g  o f  c rops  and lo o t in g ,20in  the  adv ice  

o f  the  P rophe t's  companion.

S t r ic t  codes o f  conduct f o r  Muslim  com batants were im plemented  

to  p ro te c t  l i f e  and p ro p e rty , as shown by the  adv ice  o f  the  f i r s t  

Calipha (le a d e r) Abubakar21 to  Yazid b in  Abu Sufyan

19, "A general reviev of humanitarian international lav in  Islam" by Muhammad al-Shunaimi, 
in  F irs t Egyptian Seminar on International Humanitarian Lav, 1S82, p6I
20, Lectures in  public international lav Benghazi University, Faculty of Lav, 1371-72 

In  The Islamic And European diddle Ages, given by Dr, ffohsin Al-Sheshkli p322
21, Islam ; a cultural perspective Richard Martin, 1982, pp39-40
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in  h is  war on the  coasts  o f  S y ria  s ta te s :

"Men you travel, do not drive your comrades 
so much that they get tire d  on the journey, Do not be angry upon 
your people and consult them in  your a ffa irs , Do justice and keep 
them avay from tyranny and oppression, because a community that engages 
in  tyranny, does not prosper, nor do they vin victory over their 
enemies,

Men you become victorious on your enemies, do not k i l l  the ir  
children, old people and vomen, Do not go even closer to the ir date 
palms, nor burn their harvest, nor cut the fru it  bearing trees,
Do not break the promise once you have made i t ,  and do not break the 
terms of treaty, once you have entered into i t ,

You v i l l  meet on your vay people in  the monasteries, the monks engaged 
in  the vorship of Allah, leave them alone and do not disperse them, 
le t  them please themselves and do not destroy their monasteries, and 
do not k i l l  them, Nay peace of Allah be upon you, 922

Is la m ic  teach ing  a ls o  re g u la te s  the  conduct o f  the  M uslim

com batants in  aspects  such as p ro te c t io n  o f  the  wounded and

p r is o n e rs  o f  war, s a y in g  th a t  they  shou ld  be re leased o r  ransomed :

",,,b in d  your captives firm ly, Then grant them the ir freedom or take ransom from them, u n til 
iVar shall lay dovn her armour, Thus shall you do, Nad Allah v ille d  he could himself have 
punished them, but he has ordained i t  thus that he might test you, the one by the other, * (  
Qur 'an 47 ; 4)

and th a t  p r is o n e rs  shou ld  be fe d  :

u,,,g iv e  sustenance to the poor man, the orphan and the captive, saying "Me feed you for
A llah's sake only; ve seek of you neither recompense nor thanks; for ve fear from Him a day
of anguish and o f voe, " (Qur'an 76 ; $1

The Sunnah c o n firm s  too  those p r in c ip le s  la id  down by the  P rophet 

as th is  H ad ith  c o n firm s  the  ru le s  p e r ta in in g  to  the  p r is o n e rs  o f

war:

"They are your brothers, Allah has put them in your hands; so vhosoever has his brother in  
his hands, le t  him give food to eat out o f vhat he himself eats and le t  him give him clothes 
to vear out o f vhat he himself vears, and do not impose on them a vork they are not able to 
do themselves, I f  at a l l  you give them such vork, help them to carry i t  out, "2S

22, Shariah the Islamic lav,,Abdur Rahman I ,D o i,,1364,p ,446
23, Hadith o f the Prophet, Non-Hus!ims under Shari'a A, Rahman I  Doi 1383, p96
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The s a n c t i ty  o f  corpses i s  p ro te c te d , f o r  example, i t  i s  s a id  in  

the  H ad ith  (B ukh a ri, Abu Dawud) th a t  "The P rophet has p ro h ib ite d  us 

from  m u t i la t in g  the corpses o f  the  enemies".24

Is la m ic  p r in c ip le s  a ls o  d is t in g u is h  com batants and non-com batants, 

c o n s id e rin g  the  com batant as he who p a r t ic ip a te s  p h y s ic a lly ,  and 

fo rb id d in g  the  k i l l i n g  o f  r e l ig io u s  people, c h ild re n , o ld  men, 

d isab led , women and labou re rs , as we saw in  the  adv ice  o f  Abubakr.

As the  teach ing  o f  Is lam  co ns ide rs  the  human being as A lla h 's  

K h a lifa  on e a rth , and hence the  ce n tre  o f  the  un iverse , the  co n te n ts  

o f  Shariah a re  b in d in g  on every Muslim  s ta te  and in d iv id u a l.  As we 

saw in  C hapter One, Is lam  p ro c la im s  e q u a lity , th e re fo re , those  

p r in c ip le s  and concepts a p p ly  to  the  re la t io n s h ip  between M uslim s  

and o th e rs  w ith  the  same s ta tu s  as w e ll as between M uslim s  

themselves, re g a rd le s s  o f  co lou r, ra ce  o r  sex .25 Such a concept can 

o n ly  be s u p p o rtiv e  to  the  genera l concep tions o f  in te rn a t io n a l la w  

as w e ll as to  hum an ita rian  in te rn a t io n a l law.

24, Human rights in  Islam Abul A 'la  Havdudi, 1980, p37
25, Ths Qur'an says; "Andpeople are but a single nation" (10 ; 19),



E a r l ie r  I  d is t in g u is h e d  the  Is la m ic  S ta te  d iv is io n s  o f  E ar a l- Is la m  

and Dar a l-H a rb , The th i r d  d iv is io n ,  Dar a l-A hd, f a l l in g  between 

these two, re p re s e n ts  s ta te s  o f  agreement between Muslim  and o th e r  

communities, by p ledges, t re a t ie s  and o th e r peace fu l agreements, 

known in  the  Muslim  s ta te  as al-Muwadah, o r  tem porary peace fu l 

arrangemen t s .

Two p r in c ip le s  dom inate the  n o tio n  o f  t re a t ie s  between M uslim s and 

non-M uslim s : f i r s t l y ,  th a t the y  may n o t be perm anent; second ly, 

th a t t re a t ie s  and o th e r p ledges o f  f a i t h  should  n o t be breached, 

\ th a t is ,  the  p r in c ip le ,  pacta  su n t servanda. T rea ty  p ro v is io n s  a re

to  be s t r i c t l y  observed, and shou ld  n o t be a ffe c te d  by the  s tre n g th

o r  weakness o f  s ta te s . The Qur’an in s t r u c ts  M uslim s :

"0 you who believe, f u l f i l  a l l  obligations, " (Qur'an 2 ; 283)

and the  P rophet has in s tru c te d , in  the  Qur’an and the  H ad ith  :

"Bo not be g u ilty  of breach of faith",

The best example o f  the  Muslim be ing bound by a tre a ty ,  even when 

a g a in s t h is  own in te re s ts ,  can be seen in  the  in c id e n t o f  

Hudaibiyah, when the  Prophet entered in to  a t re a ty  r e la t io n  w ith  

non-M uslim s even though the  term s o f  the  t re a ty  were un favourab le  

to  Muslim s. I t  was agreed th a t  a Muslim  shou ld  n o t a id  a n o th e r  

Muslim a g a in s t a non-M uslim  who enjoyed the  p ro te c t io n  o f  a p ledge, 

even f o r  a re l ig io u s  reason.26 

The Qur’an says :

"But i f  they seek your a id  in  relig ion, i t  is  your duty to help them, except against a
people v ith  vhom you have a trea ty ,"  (Qur'an 8 ; 72)

26, Non-Muslims under Shari 'a 8 Rahman I  Doi, ISIS, pp28-2S

-9 1 -



Th is  i s  a ve ry  b r ie f  exam ination  o f  Muslim  t re a ty  re la t io n s ,  and we 

can see th a t  Is la m ic  law  re q u ire s  M uslim s to  honour and f u l f i l  t h e i r  

o b lig a t io n s  under t re a t ie s  and agreements under any c ircum stances, 

even when d e tr im e n ta l to  t h e i r  own in te r e s ts . In  the  f ie ld  o f  

in te rn a t io n a l re la t io n s ,  the  Muslim  s ta te  i s  thus doub ly  bound by 

accession to  in te rn a t io n a l in s tru m e n ts .

The Qur’an and the  Sunnah, as w e ll as secondary sources o f  Is la m ic  

law, such as the  p ra c t ic e  o f  K a lifa s , co n ta in  numerous re fe ren ce s  

to  the  p ro te c t io n  and im m un ity  o f  d ip lo m a ts  and t h e i r  s t a f f ,  and 

accompanying persons. The Qur’an co n ta in s  se ve ra l re fe ren ce s  to  the  

concept o f  Aman <sa fe  conduct). Freedom from  p ro secu tio n , p ro te c t io n  

from  a r b i t r a r y  a r re s t  and d e te n tio n , as w e ll as p ro p e r tre a tm e n t a re  

a l l  p ro v id e d  f o r  d ip lo m a tic  pe rsons  in  these sources. F o r example, 

the  in c id e n t o f  the  exchange o f  envoys between B i lq is ,  Queen o f  

Sheba and the  P rophet Sulaiman (Solomon) (Qur’an 27 : 23f )  shows 

th a t the  use o f  em issa rie s  was a recogn ised  means o f  com m unication  

between heads o f  s ta te . The in c id e n t a ls o  shows th a t  envoys were 

n o t he ld  re s o n s ib le  f o r  a c ts  o r  messages from  th e i r  s ta te s , and 

p ro te c t io n  was g ra n te d  to  envoys.

In  the  Sunnah, the  n e g o tia tio n s  befo re  the  t re a ty  o f  H udaib iya  

dem onstrate the  s a n c t ity  o f  envoys. I t  a ls o  shows th a t  v io la t io n  o f  

a d ip lo m a t’s  im m un ity  was regarded as a reason f o r  war, as when i t  

was be lieved th a t  Othman had been k i l le d ,  the  P rophet p repa red  h is  

fo rc e s  f o r  war.



A f te r  the  t re a ty  , when the  P rophet a ttacked  Mecca, the  Is la m ic  

p r in c ip le  o f  sanctua ry , a fo re - ru n n e r  o f  modern embassies, was 

e s ta b lish e d , when the  P rophet announced :

VQ Quraish! This is  Muhammad, who has come to you with a force you cannot resist, He who 
enters Abu-Sufyan's house is  safe and he who locks himself up is  safe and he who enters the 
mosque is  safe, *

The concept o f  Aman o r  s a fe  conduct i s  guaranteed in  the  Q ur’an f o r  

non-M uslim s. Aman may l im i t  the  r ig h t s  o f  M usta ’m in, but n o th in g  in  

the  Qur’an o r  Sunnah l im i t s  the  im m un ity  o f  d ip lom a ts . Hence, even 

envoys who commit c rim es a re  in v io la b le ,  as the  in c id e n t  o f  the  

envoys from  B an i-H an ifa  shows. T h e ir le a d e r was M usailim a b in  Habib  

(’’the l ia r " )  bu t the  P rophet ordered th a t  he be tre a te d  as an equal 

d u rin g  the  n e g o tia tio n s . M usailim a se n t the  P rophet a message 

through two envoys to  the  e f fe c t  th a t  he, and n o t Muhammad, was the  

tru e  Prophet o f  God. Upon i t s  re c e ip t, the  P rophet asked the  envoys  

whether they agreed w ith  the  con ten t. They re p lie d  th a t  th e y  d id , 

and the  Prophet responded :

”By Bed, were i t  not that messengers are not to be k ille d , I  would behead the both of 
you,

27, fProtection o f diplomats under Islamic lawH H, Cherif Bassiouni in American Journal of
International Law , Vol 74, 1980



With re sp ec t to  the  Is la m ic  law  o f  n a tio n s , I  have b r ie f ly  examined 

the  s im i la r i t ie s  w ith  modern in te rn a t io n a l law, in  s e ve ra l f ie ld s ,  

s p e c i f ic a l ly  hum an ita rian  issues  and the  p ro te c t io n  o f  d ip lo m a ts  and 

envoys. O f p a r t ic u la r  in te re s t  to  the  research i s  the  Is la m ic  

concept o f  t re a ty  re la t io n s .  One can say th a t  th e re  i s  a double  

o b lig a tio n  on M uslim s to  honour t re a ty  o b lig a tio n s . In  a le t t e r  

d ispatched to  Abu Mousa a l-A s h a fa r i ,  the  K a lifa  Umar ib n  a l-K h a tta b  

w rote  :

"Understand what is  presented to you, reach your judgement, and make sure to carry i t  out, 
for what is  the use o f a right that remains unimplemented, "2S

28, Address delivered by Dr Al-Touhami Nagrah, Representative o f the Secretary-General of 
the Arab League in  Human Rights in  Islam ; report o f a seminar held in  Kuwait, December 
1980, 1982, p89



S E C T I O N  TWO

HUMAN RIGHTS IN ISLAMIC THEORY

(a) in general
(b) in respect of life, liberty and physical integrity
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As we saw in  C hapter One, Is la m ic  law  i s  a d iv in e  one, based on 

God’s  w i l l ,  tra n s m itte d  through the  P rophet to  mankind. I t  covers  a l l

aspects  o f  l i f e ,  in c lu d in g  the  o rg a n is a tio n  o f  the  Muslim  s ta te , and

p a r t ic u la r ly  im p o rta n t f o r  the  idea o f  human r ig h ts ,  the  

re la t io n s h ip  between s ta te  and in d iv id u a l.29

The b as is  o f  in d iv id u a l r ig h t s  in  Is lam  re s ts  on the  fou n da tio n

th a t man i s  the  K a li fa  o f  A lla h  on e a rth . L o y a lty  and d evo tion  a re  

owed f i r s t l y  to  God, and then s in ce  the  Qur’an teaches th a t  man i s  

w orthy  o f  reverence :

"Uhen I  have shaped him and breathed My s p ir it  in  him, f a i l  you down, bowing before him!"
(Bur'an IS /  29)

to  every human being. Is la m ’s  human message can be seen in  t h is

verse from  the  Qur’an :

" I have honoured the sons of Adam, and supported them on land and sea, and given them an 
abundance of good things, because I  have ranked them over many of my other creatures,"

The e q u a lity  o f  in d iv id u a ls  i s  a ls o  p ro v id e d  in  Is la m ic  teach ing ,

and th a t  a l l  hum an ity  c o n s t itu te s  one fa m ily ,  as p o in te d  ou t by

verses o f  the  Quran :

"And the people are but a single nation" (Qur'an IQ ; 19) 

and by the  P rophet when He s a id :

"A coloured person has no preference over a white man nor a white person over a coloured 
one, nor an Arab over a non-Arab, except through righteousness"

and

"All men are Bod's children and the most beloved by Him are those who are the most useful 
to his children, "

29, Islamic council ; what i t  stands for, 1982, plS
- 96 -



Thus one can say th a t  in d iv id u a ls  a re  equal in  r ig h t s  and d u tie s  in

the fram e work o f  the  Is la m ic  S ta te  and the  fundam ental p r in c ip le s

o f  Is lam . I f  any law  i s  d ra fte d  in  c o n f l ic t  w ith  one o r  o th e r  o f

these fundam ental p r in c ip le s ,  many o th e r law s w i l l  re q u ire

fundam ental amendments.

Thus I  r e fe r  the  re a de r to  my b r ie f  d iscu ss ion  o f  the  Is la m ic

n o tio n  o f  e q u a lity 30 and to  the l im ita t io n  o f  i t .  N eve rthe less  one

can say f o r  example, th a t  e q u a lity  be fo re  the  law, e q u a lity  in  r ig h t s

and d u tie s , ir re s p e c t iv e  o f  co lo u r, race , sex o r  r e l ig io n  i s  f u l l y

recognised. E q u a lity  between the  sexes in  Is la m ic  tea ch in g  i s

confirm ed by th e  words o f  the  Qur’an :

"All believers, male and female are responsible for each other ; they preach what is  right 
and forbid what is  e v i l , "

The r e s p o n s ib i l i t y  o f  women can be seen in  the  e a r ly  h is to r y  o f

the  Is la m ic  n a tio n , when women too k  an a c t iv e  ro le  in  p u b lic  l i f e , 31

While each in d iv id u a l p a r t ic ip a te s  in  the  C a lipha te  o f  God

(K h ila fa ), from  the tim e  o f  the  P rophet, a re p re s e n ta tiv e  o r  g roup

has taken the  ro le  o f  K a li fa , as le a d e r o f  the  community. The

a u th o r ity  o f  t h is  in d iv id u a l o r  group i s  d e rived  from  the  K h ila fa  o f

the  whole community : whoever g a in s  i t s  confidence  s h a l l  undertake

the ru n n in g  o f  the  s ta te  on i t s  beha lf.

Thus, the  Qur’an In s t ru c ts  :

"0 you who believe, obey Allah and obey the Apostle o f Allah and those who are placed in  
authority among you, (Qur'an 4 : S3)

30, Chapter One, p IS f
31, Human rights in  Islam ; report o f a seminar held in  Kuwait, December 1930, 1982 pp34-35
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The purpose o f  the  Is la m ic  s ta te  i s  to  en fo rce  th e  p r in c ip le s  o f  

S h a ri 'a . The governm ent undertake to  f u l f i l  the  w i l l  o f  God, and i f  

they  f a i l  in  t h e i r  du ty , they lo se  t h e i r  le g it im a c y  as le a d e rs . 

Several verses o f  the  Qur'an warn those who f a i l  to  a p p ly  the  

S h a ri'a , f o r  example,

"find i f  any f a i l  to judge by the lig h t o f vhat Allah has revealed, they are not better than 
those who rebel, * (Qur'an 5 ; 50)
“And i f  any f a i l  to judge by the lig h t o f what Allah has revealed, they are no better than 
the wrong-doers, “
*And i f  any f a i l  to judge by the lig h t o f what Allah has revealed, they are no better than 
unbelievers, *  (Qur'an 5 ; 47, 48)

The governm ent i s  empowered to  enact p o s i t iv e  law  on c o n d it io n  

th a t  i t  does n o t c o n tra d ic t  Q ur'an ic  in ju n c tio n s . Obedience due to  

leade rs  i s  connected to  t h e i r  im p lem enta tion  o f  the  S h a ri'a , 

acco rd ing  to  the  Prophet, who says :

*There is  no obedience due to any creature {  no natter who they are 3 i f  they order to sin 
against Allah, ”

"He who commands you to sin, has no authority over you, s

One can say  th a t  the  s ta te  i s  bound to  re co gn ise  th e  r ig h t s  

con fe rred  on the  in d iv id u a l by God. Human r ig h ts  a re  n o t g ra n te d  by 

p re s id e n t, k in g  o r  le g is la t iv e  assem bly, but by God, th e re fo re  they  

cannot be w ithdraw n because they  a re  n o t g iven  by man. No one has  

the  r ig h t  to  abroga te  o r  w ithd raw  them under any c ircum stances.

Even the  r ig h t s  o f  non-M uslim s in  the  Muslim s ta te  a re  p ro te c te d , 

s in ce  they a re  the  su b je c t o f  S h a ri'a . One can say th a t  the  

d is t in c t io n  i s  one o f  p o l i t i c a l  a d m in is tra t io n .3*

82, Non-Muslims under Shari 'a A, Rahman I ,  Doi, 1383 p23
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The fundam ental r ig h t s  o f  non-M uslim s in  an Is la m ic  s ta te  a re  to  

be p ro te c te d  from  e x te rn a l th re a ts  as w e ll as in te rn a l ty ra n n y  and 

p e rsecu tion . In  t h is  they share  the  r ig h t s  o f  M uslim s, and the y  have 

sp e c ia l p ro te c t io n  from  in ju s t ic e ,  as the  Prophet s ta te s  :

Whosoever persecuted a Phimmi33 or usurps his right or took work from him beyond his  
capacity, or took something from him with e v il intentions, I  shall be a complainant against 
him on the Pay o f Resurrection, "

'Whosoever hurts a Ohimmi, I  shall be his complainant, and for whosoever 1 am a 
complainant, I  shall ask for his right on the Pay o f Resurrection*

‘■'One who hurts a Phimmi, he hurts me; and one who hurts me, hurts A lla h ,1/34

A non-M uslim  en joys equal ju s t ic e  befo re  the  law  under S h a ri 'a, 

unless he breaks the  term s o f  a p ledge. As the  Muslim  i s  pun ished i f  

he v io la te s  the  S h a ri'a , so the  Dhimmi i s  punished f o r  b reak ing  h is  

pledge.

Non-Muslims have s p e c ia l p re ro g a tiv e s  in  pe rsona l law , w ith  re sp e c t 

to , f o r  example, m arriage . While t h e i r  r ig h t  to  seek ju s t ic e  under 

S ha ri fa i s  safeguarded, t h e ir  cases may be decided in  accordance  

w ith  the  pe rsona l law  o f  t h e i r  own choice.

Is la m 's  p ro v is io n s  on human r ig h t s  a re  to  be found in  the  S h a ri'a ,  

and in  bas ic  p r in c ip le s  de rived  from  the  Qur'an and the  Sunnah, and 

o th e r secondary sources, which focu s  on the  value o f  th e  human being  

w ith o u t d is t in c t io n  as to  race, sex, o r  co lo u r. I  w i l l  begin w ith  a 

b r ie f  summary o f  c i v i l  and p o l i t i c a l  r ig h ts  safeguarded by Is la m ic  

teach ing, then pass to  the  th ree  r ig h t s  o f  concern to  th is  research , 

the  r ig h t s  o f  l i f e ,  l ib e r t y  and p h y s ic a l s e c u r ity .

33, "People o f the Book" ie , ,  Jews, Christians or others possessing holy scriptures,
34, Non-Muslims under Shari 'a A, Rahman I  Poi, 1933, p27
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C erta in  p o l i t i c a l  r ig h ts  in  the  modern sense as rep resen ted  by the  

a r t ic le s  o f  the  U n ive rsa l D e c la ra tio n  o f  Human R ig h ts , can be found  

in  the  teach ings  o f  Is lam . Thus, p ro te c t io n  o f  the  r ig h t  o f  freedom  

o f  thought, conscience and re l ig io n ,  freedoms o f  o p in io n  and o f  

express ion , freedom o f  a ss o c ia tio n  and assem bly and the  r ig h t  o f  

everyone to  p a r t ic ip a te  in  the  a f f a i r s  o f  s ta te  a re  to  be found in  

Is la m ic  teach ing.

Freedom o f  conscience and re l ig io u s  expression  a re  safeguarded in  

Is la m ic  law. Everyone w ith in  the  t e r r i t o r y  o f  the  Muslim  s ta te  i s  

f re e  to  fo l lo w  the  re l ig io n  o f  h is  choice. The Qur'an says :

*Let there be no compulsion in  relig ion, Truth stends out d e e r from error, *'
(Qur'an 2  ; 256)

and asks :

utied your Lord pleesed, e l l  the people o f the eerth would heve believed in  Him, Would you 
then force fe ith  upon men? Hone cen heve fe ith  except by the w il l  o f A lla h ,"

(Qur'en 10 ; 99)

Even though Is la m ic  la w  does n o t p e rm it the  Muslim  to  change h is  

r e l ig io n ,35 the  r e l ig io n  o f  Is lam , as o th e rs , depends upon f a i t h  and

w i l l ,  and so i t  would be m eaning less i f  i t  was enforced. In  any

case, the  Is la m ic  f a i th  co ns ide rs  th a t  the  p ro te c t io n  o f  A lla h  o f  

r e l ig io n  i s  continuous. To paraphrase  the  Qur'an : God b rough t the

r e l ig io n  to  m ankind and He w i l l  p ro te c t  i t .

35, Ths Prophet said ; *He who changes his re lig ion , k i l l  him ," and "A Muslim's blood shall 
not be lawfully shed except for three causes ; atheism a fte r b e lie f;  adultery a fte r  
marriage; or k i l l in g  a person otherwise than in  re ta lia tio n  for another person* F irs t  
Egyptian Seminar on International Humanitarian Law, 1932, pSl
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Freedom o f  though t and express ion  a re  guaranteed to  c it iz e n s  o f  the  

Muslim s ta te . In  a way, i t  may be regarded as an o b lig a t io n  as w e ll 

as a r ig h t ,  s in c e  the  Muslim i s  in s tru c te d  to  speak out a g a in s t 

e v il ,  whether o f  an in d iv id u a l o r  group, o r  even o f  the  government. 

Thus, the  Qur'an says :

"They enjoin what is  proper and forbid what is  improper, " (  Qur'an S ; 71)

With regard  to  the  government i t  says :

" I f  we give authority to these men on earth they w ill keep up prayers, and o ffer welfare 
due, bid what is  proper and forbid what is  improper, " ( Qur'an 22 ; 41)

With rega rd  to  freedom o f  express ion  the  P rophet has s a id  :

"I f  any one of you comes across an e v il, he should try  to stop i t  with his hand; i f  he is  
not in a position to stop i t  with his hand then he should try  to stop i t  by means o f his 
tongue, I f  he is  not even able to use his tongue then he should at least condemn i t  in  his  
heart, This is  the weakest degree of fa ith , "

A ccord ing  to  Mawdudi, and con firm ed  by Is la m ic  tea ch in g  on a 

v a r ie ty  o f  occasions, any governm ent which d ep rive s  i t s  c it iz e n s  o f  

freedom o f  though t and expression  i s  " in  d ire c t  c o n f l i c t  w ith  d iv in e  

in ju n c tio n . Such governm ents i s  then n o t in  c o n f l ic t  w ith  i t s  peop le  

but w ith  God : i t  i s  t r y in g  to  usurp th a t  r ig h t  o f  i t s  peop le  which  

God has co n fe rre d  n o t m ere ly  as a r ig h t  but as an o b l ig a t io n ." 36

Freedom o f  expression  i s  a ls o  encouraged in  t h is  id e o lo g y . An 

example was p ro v id e d  by one o f  the  C a liphs  who s a id  :

"Power has been given to me, though I  am not better than any of you, I f  I  act rig h tly , 
support me; and i f  I  act wrongly give sc your h e lp ,"

A nother s a y in g  i s  :

"They shall reach their decisions a fter deliberation and advice" (Qur'an 42 ; 38)

These examples show th a t  d e c is io n s  in  a f f a i r s  o f  s ta te  a re  taken

36, Human rights in  Islam Abu A'la Hawdudi, 1983 pp28-29
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a f te r  dem ocra tic  c o n s u lta tio n s  between the  ru le d  and the  r u le r s . 

Respect f o r  the  expression  o f  op in io n  i s  shown by the  p ra c t ic e  o f  

a ccep ting  c r i t ic is m  and adv ice  from  any in d iv id u a l in  re g a rd  to  

issues conce rn ing  the  n a tio n , f o r  example, the  p ra c t ic e  o f  the  

k a l i fa ,  Umar b in  a l-K h a tta b , e s p e c ia lly  in  h is  debate w ith  the  la d y  

in  the  mosque when the  k a l i f a  t r ie d  to  l im i t  the  amount o f  Mahr 

(dowry). The la d y  rem inded him  o f  the  teach ing  o f  the  Qur'an on 

t h is  p o in t ,  s a y in g  th a t  he had no r ig h t  to  l im i t  what God had g iven  

to  women.

The r ig h t s  o f  freedom o f  a s s o c ia tio n  and the  fo rm a tio n  o f  p a r t ie s

are  a ls o  safeguarded in  Is la m ic  teach ing. L ik e  freedom o f

expression , i t  i s  regarded as a d u ty  f o r  M uslim s to  coopera te  to

spread v ir tu e . The Qur'an says :

“Tou are the noblest nation that has hesn raised up for mankind, You enjoin jus tice  and 
forbid e v il, You believe in  Allah, " (Qur'an 3 ; 110)

and :

"Let there become of you a nation that shall speak for righteousness, enjoin ju s tice  and 
forbid what is  e v il, Such men shall truely triumph," (Qur'an 3 ; 104)

As f o r  the  r ig h t  o f  everyone to  p a r t ic ip a te  in  the  a f f a i r s  o f

s ta te , a cco rd in g  to  Is lam , the  C a lip h a te  i s  n o t e n tru s te d  to  any

in d iv id u a l o r  group, but to  a l l  M uslim s f i t  to  f u l f i l  the  c o n d it io n s

o f  the  K h ila fa . The Qur'an says ;

"Allah has promised those o f you who believe and do good works to make them masters in  the 
land as He had made their ancestors before them, to strengthen the Faith He chose for 
them,,," (Qur'an 24 ; 55)
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A f te r  su rve y in g  Is la m ic  law, Mawdudi has summarised the  p r in c ip le s  

o f  Shura, (c o n s u lta t io n ) , as fo l lo w s  :

1. the head o f  the  governm ent and the  assem bly members shou ld  be 
e lected  by f re e  and independent cho ice  o f  the  peop le ;

2. the  peop le  and th e i r  re p re s e n ta tiv e s  shou ld  have the  r ig h t  to  
c r i t ic i s e  and f r e e ly  express t h e ir  o p in io n s ;

3. the re a l c o n d it io n s  o f  the  co u n try  should  be made known to  the  
people so th a t  the y  a re  ab le  to  eva lua te  the  work o f  the  governm ent;

4. the re  shou ld  be adequate guarantees th a t  o n ly  those who have 
p o p u la r su pp o rt shou ld  ru le , and those who lo se  t h is  s u p p o rt shou ld  
be removed. 37

Islam  does n o t p re s c r ib e  a s p e c if ic  form  o f  governm ent but

exp la ined  the  goa l o f  the  s ta te  as im p lem enta tion  o f  S h a ri'a ,

sa y in g  th a t  the  governm ent shou ld  be based on Shura. E a r ly  a tte m p ts  

to  develop the  in s t i t u t io n  o f  Shura were n o t a b le  to  endure

p o l i t i c a l  se tbacks, bu t Muslim th in k e rs  rem ain tru e  to  the  teach ing  

o f  Abu B akr a l-S id iq  and Umar b in  a l-K h a tta b  th a t  the  governm ent 

should be dem ocratic , and d e c is io n s  o f  s ta te  should  be a r e s u lt  o f  

c o n s u lta tio n  and coopera tion  between a l l  o rgans in  the  Is la m ic

s ta te .3S

37, Human rights in  Islam Abu A 'Is  Mawdudi, 1933, p34
38, 8The concept of human rights in Islamic jurisprudence8 Magbul I la h i Malik in  Human
Rights Quarterly 3 ,3  Summer 198!



P ro te c tio n  o f  c e r ta in  c i v i l  r ig h t s  i s  a ls o  to  be found in  Is la m ic  

teach ing . Thus, the  r ig h t  to  l i f e ,  l ib e r t y  and s e c u r ity  o f  person, 

the  r ig h t  to  in d iv id u a l freedom, the  p ro h ib it io n  o f  to r tu re  and 

inhuman trea tm en t, the  r ig h t  to  e q u a lity  before  the  law, seek ing  a 

remedy and r ig h t  to  a f a i r  t r i a l ,  the  p ro h ib it io n  o f  a r b i t r a r y  

a r re s t  and d e te n tio n , the  r ig h t  to  p r iv a c y , and the  r ig h t  to

freedom o f  movement and seek ing  asylum, a re  a l l  to  be found ' in  

Is la m ic  teach ing.

A bso lu te  human freedom in  Is lam  must be viewed in  the  co n te x t o f  

the  d iv in e  b a s is  o f  Is la m ic  teach ing . I t  i s  seen as a su rre n d e r to  

the D iv in e  W ill r a th e r  than an in d iv id u a l r ig h t .  Human r ig h t s  and 

freedoms a re  ga ined by f u l f i l l i n g  o b lig a t io n s  imposed by the  d iv in e  

law, S h a r 'ia ,39

Human freedom in  the  te c h n ic a l sense o f  freedom from  s la v e ry  i s

a ls o  p ro te c te d  in  Is la m ic  teach ing, as the  Prophet has s a id  :

"There ere three categories against whom I  shall myself be a p la in t i f f  on the Day of 
Judgement, Of these three, one is  he who enslaves a free man, then se lls  him and eats this  
money" (Bukhari and I  bn tiaja)

E q u a lity  be fo re  the  law  i s  p ro v id e d  i s  Is lam . F o r M uslim s th e re  a re

p ro v is io n s  s ta t in g  t h e ir  e q u a lity  in  the  Qur'an :

8 The believers are brothers 8 (Qur’an 43 ; 10)

and the  P rophet s a id  :

8The l i f e  and blood of Muslims are equally precious,8 (Abu Dawud, Ibn Maja) a n d

8The protection given by a l l  Muslims are equal, Even an ordinary man o f them can grant

protection to any man, (Bukhari Muslim, Abu Dawud)

39, 8The concept and re a lity  o f freedom in  Islam and Islamic c iv iliz a tio n 8 Seyyed Hossein
Masr in The foundations of human rights
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E q u a lity  i s  a ls o  p ro v ide d  f o r  co nve rts  and unbe lieve rs , as the  

Qur'an says :

" If  they (disbelievers) repent and keep up prayer and pay the welfare due they are your 
brothers in  fa ith , 8 (Qur'an 9 ; / ! )

and, in  a no th e r t ra d i t io n ,  the  P rophet says th a t  those  who accept 

the Oneness o f  God, the  Prophethood o f  H is  Messenger and jo in  the  

Muslim  community and B rotherhood, "then they have the  same r ig h t s  

and o b lig a t io n s  as o th e r M uslim s have ." (Bukhari, N a sa 'i)

Freedom o f  movement and the r ig h t  o f  asylum a re  g ra n te d  in  Is la m ic  

teach ing.

In  S h a ri'a  the  r ig h t  to  movement i s  u n lim ite d . The Qur'an s ta te s  :

"Between them end the c itie s  on which we heve poured our blessings, we hed blessed c itie s  
in prominent positions, end between them, we had eppointed stages of Journey in  due 
proportion, Travel therein, secure by night and day, (Qur'an 34 ; IS)

The r ig h t  to  seek asylum i s  p ro v id e d  to  M uslim s and non-M uslim s. 

M uslim s a re  encouraged to  m ig ra te  ra th e r  than s u f fe r  oppress ion . The 

Qur'an says :

"The angels w il l  ask the men whom they carry o ff  while steeped in  sin ; 'tthat were you 
doing?' 'He were oppressed in our land, ' they w ill reply, the angels w il l  say ; 'das not the 
earth of Allah spacious enough for you to f ly  for refuge in  i t ? '  (Qur'an 4 ; 99)

N on-M uslim s' r ig h t  to  seek asylum in  the  Is la m ic  s ta te  i s  a ls o

p ro v id e d  in  the  Qur'an, which says :

"And i f  anyone o f the pagans seeks asylum then give him asylum so that he may hear the 
word of Allah, and afterwards convey him to his place of safety" (Qur'an 9 ; 6)

The r ig h t  to  p r iv a c y  i s  safeguarded to  every human be ing  in  

S h a r'ia , as the  Qur'an p re ve n ts  the  Muslim  from  e n te r in g  any house 

w ith o u t seek ing  pe rm iss io n , sa y in g  :

"Believers, do not enter the dwellings of other men u n til you have asked the ir owners' 
permission and wished them peace, That w il l  be best for you, Perchance you w il l  take heed, 
I f  you find  no one in  them, do not go in  t i l l  you are given leave, I f  you are refused 
admission, i t  is  but right that you should go away, Allah has knowledge of a l l  your 
actions, 8 (Qur'an 24 ; 27)
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Th is i s  a b r ie f  su rvey o f  some o f  the  r ig h t s  p ro te c te d  by Is la m ic  

teach ing. One can say th a t  the  p ro te c t io n  o f  the  p o l i t i c a l  and c i v i l  

r ig h t s  o f  M uslim s i s  b ro a d ly  comparable to  th a t  found in  the  

U nive rsa l D e c la ra tio n  o f  Human R ig h ts  and the  Covenant on C iv i l  and 

P o l i t ic a l  R ig h ts . As I  have b r ie f ly  dem onstrated, the  fundam ental 

human r ig h t s  p ro te c te d  in  modern human r ig h ts  in s tru m e n ts  a re

p ro te c te d  in  the  words o f  the  Qur'an and the  o th e r  sources o f  

S h a r'ia . O f course, the  p ro te c t io n  o f  these r ig h t s  in  the  

contem porary p ra c t ic e  o f  s o -c a lle d  Is la m ic  s ta te s  i s  q u ite  a no the r 

m a tte r. However, as we have seen, t h e i r  p ro te c t io n  in  the  bas ic  

teach ings o f  Is lam  cannot be denied.

Mow, I  w i l l  pass to  the  teach ing  o f  the  Is la m ic  re l ig io n  in  rega rd

to  the th re e  r ig h ts  o f  p a r t ic u la r  concern to  t h is  research  : the

r ig h ts  o f  l ib e r t y ,  p h y s ic a l in t e g r i t y  and l i f e .
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1, L ib e r ty  and s e c u r ity  o f  person

A ccord ing  to  S ha ri *a, no one shou ld  be a rre s te d  o r  de ta ined  save on 

s p e c ifie d  g rounds, such as a v a lid  accusa tion  made in  the  presence  

o f  the  defendant. The grounds f o r  d e te n tio n  a cco rd in g  to  S h a ri fa 

were deduced from  the  Sunnah by Imam K h a tta b i and Imam Abu Yusuf. 

A ccord ing  to  a t r a d i t io n  re la te d  by Abu Dawud, some peop le  were 

a rre s te d  in  the  P rophet fs  tim e  in  Medina. The Prophet was asked by a

companion on what grounds the  persons were a rre s te d , but He d id  n o t

re p ly , in s te a d  g iv in g  an o p p o rtu n ity  to  the  P rosecu tor, who was 

presen t, to  e xp la in . When the  question  was repeated f o r  the  th i r d  

tim e w ith o u t re p ly ,  the  Prophet o rdered the  re lease  o f  the  deta inees. 

From th is  t r a d i t io n  i t  was deduced th a t  Is lam  recogn ises  o n ly  two  

grounds f o r  d e te n tio n  : under c o u rt o rde r, and f o r  the  purpose o f  

in v e s tig a t io n . I t  was fu r th e r  deduced th a t  no one can be im p risoned  

on fa ls e  and unproved charges.40 T h is  i s  comparable to  the  modern 

human r ig h t s  p ro v is io n s  s ta t in g  th a t  no one shou ld  be a rre s te d  o r  

deta ined save on grounds o r  by procedures e s ta b lish e d  by law .

F u rth e r, in  su pp o rt o f  t h is  view, C a liph  Umar41 once s ta te d , in

d e c id in g  a case : ” In  Is lam , no one can be im prisoned  w ith o u t due 

course o f  ju s t ic e ” .42

33, sThe concept of human rights in  Islamic jurisprudences by Msqbul I la h i Malik in  Human 
Rights Quarterly Vol 3 ,3  Sumer 1331, p32
40, Islam ; s cultural perspective, Richard Martin, 1382, p4Q
41, Non-Muslims under Shari'a /) Rahman I  Doi, 1383, p i00
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The r ig h t  to  a p u b lic  h e a rin g  in  f r o n t  o f  a co u rt, w hatever the  

seriousness o f  the  crim e, in c lu d in g  crim es which r e a l ly  th rea te n  the  

s e c u r ity  o f  the  s ta te , i s  con firm ed  by the  case o f  the  l e t t e r  sen t 

by H a tib  b in  A b i B a lta 'a  to  the  a u th o r it ie s  a t  Mecca, in fo rm in g  them 

o f  the im pending a tta c k  by the  P rophe t's  fo rce s . Though th is  was 

undoubtedly a ve ry  s e rio u s  crim e, am ounting to  the  c rim e  o f  

espionage42 in  tim e  o f  war, the  P rophet summoned H a tib  to  the  open 

c o u rt o f  the  Mosque, and gave him  the chance to  e xp la in  h is  a c tio n s . 

Although Umar c a lle d  f o r  the  death p e n a lty  f o r  H a tib , the  P rophet 

considered h is  defence, namely th a t  h is  w ife  and c h ild re n  were in  

Mecca. The P rophet a ls o  took  in to  co n s id e ra tio n  the  fa c t  th a t  H a tib  

had taken p a r t  in  the  B a tt le  o f  Badr, and a c q u itte d  him  on these  

grounds.43

The case shows : f i r s t l y ,  th a t  a f a i r  and p u b lic  t r i a l  shou ld  be 

guaranteed to  the  accused, w hatever the  crim e, and w hatever the  

circum stances o f  the  s ta te . The example shows th a t  even in  tim e  o f  

war the r ig h t s  o f  the  accused a re  to  be observed. Secondly, i t  shows 

th a t  the  accused person has the  r ig h t  to  speak in  h is  own defence. 

These two aspects  o f  Is la m ic  law  correspond most d i r e c t ly  to  the  

p ro v is io n s  o f  A r t ic le  14 o f  the  In te rn a tio n a l Covenant on C iv i l  and 

P o l i t ic a l  R ig h ts , but they  a re  a ls o  o b v io u s ly  im p o rta n t f o r  the  

p re ven tio n  o f  a r b i t r a r y  a r re s t,  d e te n tio n  and punishm ent as they  

i l l u s t r a t e  the  im portance  Is lam  la y s  on the  due p rocess  in  c r im in a l 

proceedings.

42, Jhs Qur'an prohibits spying in 43 ; I2
43, Human rights in  Islam Abul 4 ' la  Haududi 1383, pp26-27
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Mawdudi p o in ts  ou t th a t  the  p roceed ings in  the  in c id e n ts

mentioned were c a rr ie d  ou t p u b lic ly ,  and c o n tra s ts  t h is  w ith  the

widespread la t e r  p ra c t ic e  o f  conduc ting  t r i a l s  in  camera.

The presum ption  o f  innocence i s  a ls o  an im p o rta n t p r in c ip le  o f

Is la m ic  law, and th is  means by im p lic a t io n  th a t  no one shou ld  be

h e ld  w ith o u t s tro n g  grounds, f o r  example the  Prophet s a id  th a t  the

use o f  c irc u m s ta n tia l evidence when the  p e n a lty  was Hadd shou ld  be

avoided. The P ro ph e t's  w ife  a ls o  re p o rte d  th a t  He s a id  :

"Avoid condemning a Muslim io Hadd whenever you can, and when you can find  a way out for 
the Muslim then release him for i t ,  I f  the Imam errs i t  is  better that he errs in favour of 
innocence than in favour o f g u ilt , *

The conc lus ion  th a t  a r b i t r a r y  a r re s t  and d e te n tio n  a re  p ro h ib ite d

by Is la m ic  law , was confirm ed by Muslim  s c h o la rs  a t  the  F i r s t

In te rn a tio n a l Conference on the  P ro te c tio n  o f  Human R ig h ts  in  the

Is la m ic  C rim in a l J u s tic e  System, when they unanim ously adopted a

re s o lu t io n  s ta t in g ,  in t e r  a l ia ,  th a t  " the  b a s ic  human r ig h t s

re f le c te d  in  the  s p i r i t  and p r in c ip le s  o f  Is la m ic  Law in c lu d e  the

fo l lo w in g  r ig h t s  o f  the  c r im in a l ly  accused .*
(1) the  r ig h t  o f  freedom from  a r b i t r a r y  a r re s t  and d e te n tio n ...;
(2) the  r ig h t  to  be presumed in n oce n t u n t i l  p roved  g u i l t y  by a 

competent and im p a r t ia l t r ib u n a l in  accordance w ith  the  Rule o f  
Law;

(3) the a p p lic a t io n  o f  the  p r in c ip le  o f  le g a l i t y  which c a l ls  f o r  
the  r ig h t  o f  the  accused to  be t r ie d  f o r  c rim es s p e c if ie d  in  
the  Qur'an o r  o th e r c rim es whose c le a r  and w e ll-e s ta b lis h e d  
meaning and con ten t a re  determ ined by S h a ri'a  law  (Is la m ic  
la w )...;

(4) the  r ig h t  to  appear befo re  an a p p ro p r ia te  t r ib u n a l p re v io u s ly  
e s ta b lish e d  by law ;

(5) the  r ig h t  to  a f a i r  and p u b lic  t r i a l ;

(7) the  r ig h t  to  p re se n t evidence ... in  one's defence..” .
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The p a r t ic ip a n ts  s ta te d  th a t  they  considered th a t  " the  r ig h t s  o f  

due p rocess o f  law  conta ined  in  Is la m ic  Law a re  in  com plete harmony 

w ith  the  p re s c r ip t io n s  o f  the  In te rn a tio n a l Covenant on C iv i l  and 

P o l i t ic a l  R ig h ts ... which r e f le c t  g e n e ra lly  accepted p r in c ip le s  o f  

in te rn a t io n a l law  conta ined  in  the  U n ive rsa l D e c la ra tio n  o f  Human 

R ig h ts .. ."44

A ls o , th e  " Is la m ic  D e c la ra t io n  o f  Human R ig h ts "  c o n f ir m s  th e  r i g h t  

t o  fre e d o m , in  A r t i c l e  2 , a s  f o l lo w s  :

* (a) Man is  born free, Mo inroads shall bs made on his right- to lib e rty  except under the 
authority and in  due process of the law, "

T h is  in c lu d e s  a l l  o th e r  s o r t s  o f  fre e d o m  :

(b)Every individual and every people has the inalienable righ t to freedom in  a l l  i t s  forms 
- physical, cu ltura l, economic and p o lit ic a l -  and shall be en titled  to struggle by a l l  
available means against any infringement or abrogation of th is r ig h t; and every oppressed 
individual or people has a legitimate claim to the support of other individuals and/or 
peoples in such a struggle, S4S

A n o th e r  A r t i c l e  w h ich  s u p p o r ts  t h i s  r i g h t  i s  A r t i c l e  6 w h ic h  s ta te s :

"Every person has the right to protection against harrassment by o f f ic ia l agencies,,,"* 

and A r t i c l e  4 w h ich  m e n tio n s  th e  r i g h t  t o  ju s t ic e ,  s a y in g  :

'Every person has the right to be treated in  accordanec with the Law, and only in  
accordance with the Law,"46

44, The Islamic Criminal Justice System F irs t International conference on the Protection of 
Human Rights in  the Islamic Criminal Justice System, ed, C, Bassiouni, 1982
45, Islamic Declaration o f Human rights in  Islamic council ; what i t  stands for, 1982, pSS
46, ib id
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2. The r ig h t  to  l i f e  and physical in te g r ity

That the  w orth and d ig n ity  o f  the  human in d iv id u a l i s  considered a 

fundam enta l d o c tr in e  o f  Is lam  i s  con firm ed  by verses o f  the  Qur'an, 

f o r  example :

"When I  have shaped him and breathed My s p ir it  in  him, f a l l  you down, bowing before him!"
(Qur'an IS ; 29)

There i s  no d if fe re n c e  between a Muslim  and a non-M uslim  c it iz e n  

in  re sp e c t o f  c i v i l  o r  c r im in a l law , bea ring  in  m ind th a t  the  

Is la m ic  s ta te  s h a ll n o t in te r fe re  w ith  the  pe rsona l r ig h t s  o f  non- 

Muslims, as t h is  H ad ith  o f  the  P rophet c o n firm s  :

"Beware! Whosoever is  cruel and hard on such people or curta ils  their rights or burdens 
them more than they can endure, or realise anything from them against their free w ill, I  
shall myself be a complainant against him on the Bay of Judgement, " 47

The r ig h t  to  l i f e  i s  p ro te c te d  in  Is la m ic  theo ry , as the  Qur'an la y s  
down :

"Whoever k il le d  a human being, except as a punishment for murder or other wicked crimes, 
should be looked upon as though he had k il le d  a l l  mankind; and that whoever saved a human 
l i f e  should be regarded as though he had saved a l l  mankind" (Qur'an S ; 32)

47, Abu Bawud, Non-Muslims under Shari 'a A, Rahman I  Boi, 19B3, plBS
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Th is  verse shows re sp e c t f o r  the  l i f e  o f  the  human being and the  

exception  th a t  the  d e p r iv a tio n  o f  l i f e  shou ld  o n ly  be p ra c tis e d  as a 

punishm ent f o r  l im ite d  and ve ry  se rio u s  crim es, Hadd. The H ad ith  

c o n firm s  the  se riousness o f  the  crim e  o f  murder, r e fe r r in g  to  i t  as  

fo l lo w s  :

"The greatest sins are ,,, to k i l l  human beings, "

The Qur'an s ta te s  :

"Anyone who k il ls  a believer deliberately w ill receive as his reward to live in Hell 
forever, Sod w ill be angry with him and curse him, and prepare dreadful torment for him, ”

(Qur'an 4 ; 93)

The Qur'an makes c le a r  th a t  the  d e p r iv a tio n  o f  l i f e  as  a punishm ent 

should  o n ly  be c a rr ie d  ou t through the  le g a l p rocess :

"Do not k i l l  a soul which Allah has made sacred except through the due process of law, "
(Qur'an S ; 151)

Pardons in  the  case o f  a c rim e  where the  sentence i s  death, as

w e ll as am nesties, a re  a ls o  to  be found in  the  Is la m ic  t r a d i t io n .

The l i f e  o f  the  P rophet i s  f u l l  o f  examples o f  h is  fo rg iv e n e s s . One 

example i s  the  pardon o f  an enemy who a ttacked  Him w ith  the  

P rophe t's  own sword as He re s te d  beneath a tre e . He c r ie d  to  the  

Prophet "Who w i l l  save you from  me?" The P rophet re p lie d  : "A lla h , 

A lla h , A lla h ,"  and the  sword f e l l  from  the  man's hand. The P rophet

fo rgave  the  man, (Bukhari B a b a l-J ih a d ). A ccord ing  to  A m ir A H , a

woman poisoned the  Prophet. Muhammad fo rga ve  th e  woman and 

a llow ed h e r  to  rem ain among h e r people. In  c e r ta in  hom ic ide  cases 

where the  death p e n a lty  i s  p re s c rib e d , pardon i s  p o s s ib le , w ith  the  

k i l l e r  be ing  g iven  one hundred lashes, and im prisoned  f o r  a y e a r .48

48, Shari'ah ; the Islamic law Abul Rahman I  Doi, 1884, p236
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A f te r  the  conquest o f  Mecca, the  Prophet p roc la im ed  a genera l 

amnesty f o r  unb e lie ve rs  and fo rga ve  h is  pe rsona l enemies, s a y in g  :

*There is no reproof against- you today, May Allah forgive you and He is the most merciful 
of the merciful, * (Qur'an 12 ; 82)

The a t t i tu d e  o f  the  P rophet tow ard a defeated enemy i s  shown by 

h is  trea tm en t o f  the  in h a b ita n ts  o f  Mecca a f te r  i t s  su rrende r, when 

he g ran ted  a genera l amnesty. The Prophet fre e d  them a l l  and they  

a re  known in  Is la m ic  h is to r y  as a l-T u la qa  " the  re le a se d ".49

Even in  tim e  o f  war, k i l l i n g  by M uslim s o f  non-com bata tan ts, as we 

saw in  the  d iscu ss io n  o f  hum an ita rian  law, i s  s t r i c t l y  p ro h ib ite d .  

As the  P rophet s a id  :

*Do not k i l l  any old person, any child or woman," (Abu Dawud)

On the  same bas is , the  l i f e  o f  non-M uslim s i s  p ro te c te d , a cco rd in g  

to  the fo l lo w in g  H ad ith . A bda llah  b in  Amr re p o rte d  the  P rophet as  

sa y in g  :

*I f  anyone k ills  a covenanted man (a non-Muslim protected by treaty agreement) he w ill not 
experience the fragrance of paradise,

An example o f  t h is  p ro te c tio n  o f  non-M uslim s can be seen in  the  

tim e  o f  AH , the  fo u r th  C a liph . A H  ordered the  execution o f  a Muslim  

who was found g u i l t y  o f  k i l l i n g  a Dhimmi. The b ro th e r o f  the  Dhimmi 

rece ived  D iyah (blood money) and fo rg a ve  the  Muslim . (The r e la t iv e  

o r  h e ir  o f  th e  v ic t im  i s  e n t i t le d  to  s a t is fa c t io n  a cco rd in g  to  the  

Qur'an. However, the  r e la t iv e  can abandon th is  r ig h t  and ask  f o r  

Diyah, o r  blood-money, in s tead . Blood-money can a ls o  re p la ce  a death  

sentence in  the  case o f  an a cc id e n ta l k i l l i n g . )

49, First Egyptian Seminar on International Humanitarian Law, 1982, pp68-69
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A l l  was n o t s a t is f ie d  th a t  the  b ro th e r had n o t been in t im id a te d ,

but when he learned  th a t  blood-money had r e a l ly  been accepted, he

was s a t is f ie d ,  and s ta te d  :

“Uhosoever is our Dhimmi, his blood is as sacred as our own and his property is as 
inviolable as our own property, * BO

The Qur’an p re s c r ib e s  m oderation in  seeking  r e t r ib u t io n  f o r  murder,

sa y in g  :

‘' I f  a man is  slain unjustly, his heir is entitled to satisfaction, But le t him not carry 
his vengeance too far, for his victim w ill in turn be assisted and avenged, * (Qur'an 17 ; 
33)

As we saw in  C hapter 2, the  in te rn a t io n a l le g a l p ro v is io n  in  the  

In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  S ig h ts  m o d if ie s  i t s  

genera l p ro v is io n  c a l l in g  f o r  the  r ig h t  to  l i f e  to  be respected, in  

o rd e r to  take  account o f  the  use o f  the  death p e n a lty  in  many 

co u n tr ie s  o f  the  w orld , I t  recommends th a t  the  death p e n a lty  as a 

le g a l sa n c tio n  shou ld  be l im ite d  to  the  most se rio u s  crim es, and 

the re  shou ld  be le g a l p ro v is io n  f o r  pardon, com utation o f  sentence  

and amnesty. Such p ro v is io n s , as we have seen, a re  a ls o  p re s e n t in  

Is la m ic  law.

Th is i s  con firm ed  by the  ” Is la m ic  D e c la ra tio n  o f  Human F ig h ts ”  in  

A r t ic le  1, which s ta te s  :

“ (a) Human Ufa is  sacrad and inviolable and every effort shall be made to protect it ,  in 
particular, no one shall be exposed to injury or death, except under the authority of the 
Law,1151

Fespect f o r  the  in d iv id u a l ’s  p h y s ic a l in t e g r i t y  in  Is lam  even 

extends a f t e r  death, as the  s a n c t ity  o f  corpses has been p ro te c te d

50, Non-tfuslims under Shari 'a A, Rahman I  Boi 1983, p86
51, The Universal Islamic Declaration of Human Rights, in The Islamic council ; what i t  
stands for, 1382, p33
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by verses o f  the  teach ing  o f  the  P rophe t. In  the  H ad ith  i t  i s  s a id  :

9The Prophet has prohibited us from mutilating the corpses of the enemies,"
(Bukhari, Abu Dawud)

The Prophet gave th is  in s t ru c t io n  a f t e r  the  b a t t le  o f  Uhud, in  

which the  d is b e lie v e rs  m u tila te d  the  bodies o f  the  M uslim s, 

in c lu d in g  th a t  o f  Hamza, the  uncle  o f  the  Prophet.

Hisham ib n  Hakim s a id  :

7 testify that I  have heard Bod's messenger say that Bod w ill torture those whose torture 
people on this earth, "

and the  P rophet says :

9Cultivate the good-will of people and treat them g en tly /52

With re sp e c t to  the  trea tm en t o f  ca p tive s , Is lam  a ls o  teaches

k indness, as the  P rophet says :

9No prisoner should be put to the sword,",

and Abu Ayyub A n sa ri has re la te d  the  H ad ith  o f  the  P rophet

p r o h ib i t in g  the  k i l l i n g  o f  anyone who i s  t ie d  o r  who i s  in

c a p t iv i t y .53

As we saw in  the  d iscu ss ion  o f  hum an ita rian  law  and the  tre a tm e n t 

o f  p r is o n e rs  o f  war, the  Qur'an teaches th a t  they shou ld  be re leased  

o r  ransomed, 54 and tre a te d  k in d ly  w h ile  in  c a p t iv i ty .

Thus, i t  could  be s a id  th a t  Is la m ic  law  co n ta in s  sa feguards  

a g a in s t to r tu re  and c ru e l o r  inhuman trea tm en t, b ro a d ly

52, "A Beneral Review of Humanitarian International Law in Islam ; Humanitarian Law and 
Humanistic Law H, Al-Shunaimi in First Egyptian Seminar on International Humanitarian Law, 
1982, pSS
53, Human Rights in Islam Abul A 'la tfawdudi, 1983, p35
54, See Chapter 4, p i3
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correspond ing  to  the  p ro h ib it io n  o f  to r tu re  conta ined  in  the  

in te rn a t io n a l in s tru m e n ts .

The p ro h ib it io n  i s  con firm ed  by the  ” Is la m ic  D e c la ra tio n  o f  Human 

F ig h ts ” , A r t ic le  7, which s ta te s  :

"No person shall he subjected to torture In mind or body, or degraded, or threatened with
injury either to himself or to anyone related to or held dear by hi is, or forcibly made to 
confess to the commission of a crime, or forced to consent to an act which is injurious to 
his interests, "5S

The question  o f  c ru e l, inhuman o r  degrad ing  punishm ent in  Is lam  

however, needs to  be examined in  more depth.

As aspects o f  Is la m ic  punishm ent, p a r t ic u la r ly  Hadd p e n a lt ie s , may 

seem harsh, i t  i s  w o rth w h ile  to  examine some o f  these p e n a lt ie s  and 

the  c o n d it io n s  which surround th e i r  im p lem enta tion . Some Hadd

p e n a lt ie s  may seem to  c o n s t itu te  c ru e l, inhuman o r  deg rad ing  

punishm ent in  the  sense o f  the  in te rn a t io n a l le g a l p ro v is io n s , as we 

saw in  C hapter 2.

Hadd p e n a lt ie s  a re  the  punishm ents o rda ined by God f o r  c e r ta in  

crim es, and so  no one, n e ith e r  r u le r  n o r judge may abandon them o r  

change them. In  s p ite  o f  the  s ta tu s  o f  the  accused, once the  c rim e  

i s  p roved a g a in s t h im  beyond any doubt punishm ent shou ld  be

a pp lied . The best example i s  th a t  o f  Ubaid A lla h , a l ia s  A b i Shamah, 

the  second son o f  C a liph  Umar who s u ffe re d  the  f u l l  pun ishm ent o f  

f lo g g in g  f o r  a d u lte ry .56

Hadd a re  l im ite d  to  punishm ents f o r  c rim es  m entioned by th e  Qur'an 

o r  the  Sunnah o f  the  Prophet. O ther punishm ents, T a 'a z ir, a re  a t  the

55, The Universal Islamic Declaration of Human Rights In The Islamic council ; what i t  
stands for, 1982, p35
56, Shari 'ah ; the Islamic law Abdur Rahman I, Doi, 1984, p240
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d is c re t io n  o f  the  judge. Hadd punishm ent i s  n o rm a lly  accorded in

Is la m ic  law  o n ly  f o r  c rim es which a f fe c t  o th e r peop le  o r  s o c ie ty .

The Qur'an l i s t s  them as murder, h ighw ay robbe ry , th e f t ,  a d u lte ry

and accusa tion  o f  a d u lte ry . I t  la y s  down punishm ent as fo l lo w s  :

"And the recompense of injury is punishment equal thereto but whoever forgives and amends, 
his reward is  due from Allah, For Allah loves not those who do wrong, 9 (Qur'an 42 ; 40)

General c o n d it io n s  must be f u l f i l l e d  f o r  the  execution  o f  Hadd

punishm ent. F o r example, many punishm ents c a r r ie d  ou t by the

Prophet and the  fo u r  C a liphas were based on confess ion  ra th e r  than

p ro o f. An im p o rta n t p r in c ip le  i s  conta ined  in  the  fo l lo w in g  H ad ith  :

"Prevent the application of Hadd punishment as much as you can, whenever any doubt 
persists, "

The death p e n a lty  and am puta tion , f lo g g in g  and s to n in g , a re  the

seve res t fo rm s  o f  punishm ent conta ined  in  Is la m ic  law.

The Qur'an p re s c r ib e s  severe punishm ents f o r  s e rio u s  c rim es :

"Those that make war against Allah and His apostle and spread disorders in the land shall be 
put to death or crucified or have their hands and feet cut o ff on alternate sides, or be 
banished from the country, they shall be held to shame in this world and sternly punished in 
the next ; except those that repent before you reduce them, For you must know that Allah is 
forgiving and merciful," (Qur'an 5 ; 33)

Am putation as a punishm ent f o r  th e  crim e o f  th e f t  i s  p re s c r ib e d  by

the Qur'an, which says :

"As for the man or woman who is guilty of theft, cut o ff their hands to punish them for 
their crimes, That is the punishment enjoined by Allah, He is mighty and wise, But whoever 
repents and mends his ways after committing evil shall be pardonned by Allah, Allah is 
forgiving and merciful, " (Qur'an 5 ; 33)

As the  s e v e r ity  o f  the  pun ishm ents p re s c rib e d  by S h a r'ia  f o r

c e rta in  se rio u s  c rim es i s  so  g re a t i t  i s  w o rth w h ile  to  examine in

some d e ta il the  c ircum stances in  which such pun ishm ents may be

la w fu l ly  a pp lied .
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F ir s t  o f  a l l ,  i t  i s  im p o rta n t to  s t re s s  th a t, as in  the verses I

have quoted, S h a ri'a  encourages the  pardon o f  anyone co n v ic te d  o f  a

crim e  c a r ry in g  a Hadd p e n a lty , where the  c r im in a l re p en ts . The

tendency to  a vo id  Hadd p e n a lty  where p o s s ib le  can be seen elsewhere.

The P ro ph e t's  w ife  re p o rte d  th a t  He s a id  :

"Avoid condemning a Muslim to Hadd whenever you can, and when you can find a way out for 
the Muslim then release him for i t ,  I f  the Imam errs i t  is better that he errs in favour of 
innocence than in favour of guilt, "

As I  commented ve ry  b r ie f ly  in  Chapter 2, the  c o n d it io n s  a p p lie d  to

the la w fu l e xe rc ise  o f  Hadd p e n a lt ie s  a re  so s t r i c t  as to  im p ly  th a t

the  s e v e r ity  o f  punishm ent was p r im a r i ly  in tended  to  a c t as a

d e te rre n t to  the  c r im in a l.  The word Hadd means p re ve n tio n , r e s t r a in t

and p ro h ib it io n ,  and f o r  t h is  reason the  aim o f  these pun ishm ents

may be regarded as r e s t r ic t iv e  and p re v e n tiv e . F o r example, in  the

case o f  th e f t ,  a number o f  c o n d it io n s  must be f u l f i l l e d  f o r  Hadd

punishm ent o f  am putation to  be la w fu l ly  implemented. These

c o n d it io n s  a re  s p e c if ie d  in  Is la m ic  law.

An example o f  the  requ irem ents  may be seen in  the  law  o f  h ighw ay

ro b be ry  and th e f t  in  L ibya , 1972, where the  law  re q u ire s  th a t  :

(1) the  accused shou ld  be o f  sound m ind, o ve r e ighteen y e a rs  o f  age;
(2) the  p ro p e r ty  shou ld  be taken away s e c re t ly  and w ith  c r im in a l  

in te n t io n ;
(3) the  p ro p e r ty  shou ld  be le g a lly  owned by the  person fro m  whom i t  

i s  s to le n ;
(4) the  p ro p e r ty  shou ld  have been taken ou t o f  the  possess ion  o f  i t s  

re a l owner;
(5) the  s to le n  th in g  shou ld  have a lre a d y  come under the  possess ion  

o f  the  th ie f ;
(6) the  p ro p e r ty  shou ld  reach the  va lue o f  N isab57 o f  th e f t ;
(7) the  t h ie f  shou ld  n o t be in  need o r  under any p ressure .

57, Nisab eg,, the law of implementing hadd for highway robbery and theft Ho 148 of 1372, 
Libya, prescribes in Article 1, nisab that the value of the item stolen should not be less 
than ten Libyan dinars at the time of theft 

Ahkaa al-Sarica wal Haraba, Dr Huhammad Sarny al-Habrawi, 1975, p!9
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A r t ic le  3 o f  the  same law  s p e c if ie s  the  c ircum stances in  which

Hadd punishm ent cannot be implemented. I t  should  n o t be implemented

in  the fo l lo w in g  c ircum stances :

(1) i f  the  c rim e  i s  com m itted in  a p u b lic  p la ce  d u r in g  w o rk ing  
hours, o r  any o th e r p la ce  the  accused i s  p e rm itte d  to  e n te r, and 
the  s to le n  p ro p e r ty  i s  n o t h ir z ;

(2) i f  the  th e f t  takes p la ce  between spouses o r  w ith in  the  im m ediate  
fa m ily , mahram;

(3) i f  no one c la im s  to  own the  p ro p e r ty ;
(4) i f  the  owner o f  the  p ro p e r ty  i s  in  deb t to  the  accused person

and i s  p os tp on in g  payment o r  deny ing  the  debt;
(5) i f  the  s to le n  p ro p e r ty  i s  e d ib le  and the  accused a te  i t  on the  

sp o t;
(6) i f  the  accused became the  owner o f  the  p ro p e r ty  a f t e r  the  th e f t  

and befo re  the  f in a l  judgement o f  the  case;
(7) i f  the re  a re  se ve ra l accusers and i f  the  value o f  the  p ro p e r ty

d id  n o t reach the  value o f  N isab f o r  each;
(8) i f  the  p ro p e r ty  s to le n  i s  N isab, but cannot be s to le n  w ith o u t  

coope ra tion ;
(9) i f  the re  i s  any doubt as to  ow nersh ip  o f  the  p ro p e rty , by 

p a r tn e rs h ip , from  the  p u b lic  tre a s u ry  o r  from  s p o i ls  o f  war.

In  the  case o f  a person who a s s is ts  in  the  crim e, w hether by 

agreement, encouragement o r  h e lp in g , i f  the  a ss is ta n ce  does n o t 

reach the  s tage  o f  re a l p a r t ic ip a t io n  in  the  crim e, the  pun ishm ent 

shou ld  n o t be implemented.

Th is  l i s t  shows the  c o n d it io n s  in  re g a rd  to  the  accused, the  a c t, 

the  o b je c t s to le n , and the  c r im in a l in te n t io n .  I f  any one o f  these i s  

la c k in g , the  Hadd punishm ent w i l l  n o t app ly . Punishment by Ta’a z i r  

w i l l  then app ly .

I  have l is te d  the  c o n d it io n s  which a p p ly  f o r  the  la w fu l a p p lic a t io n  

o f  Hadd punishm ent f o r  the  c rim e  o f  th e f t  a t  some le n g th , in  o rd e r  

to  show th a t  even though Is la m ic  law  p re s c r ib e s  severe  and harsh  

p e n a lt ie s  f o r  s e rio u s  crim es, the  a p p lic a t io n  o f  such punishm ent i s  

surrounded by s t r i c t  c o n d it io n s  which safeguard  the  in d iv id u a l.
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I t  must be s a id  th a t  in  c e r ta in  c o u n tr ie s  where some aspec ts  o f  

S h a ri'a  have been adopted, the  c o n d it io n s  f o r  la w fu l a p p lic a t io n  o f  

Hadd punishm ents a re  n o t s t r i c t l y  observed. O ften aspec ts  o f  Is la m ic  

law, (u su a lly  the  harsh  Is la m ic  pun ishm ents) a re  adopted piecem eal 

as, f o r  example, in  the  Sudan f o r  p o l i t i c a l  reasons.BS Thus, in  the  

Sudan, a c o u n try  where the re  i s  v i r t u a l ly  co n tin u a l fam ine, we see 

the  a p p lic a t io n  o f  the  Is la m ic  law  o f  am putation o f  the  hand f o r  

th e f t .

5$, "Islam and politics in the Sudan" by Alexander S, Cudsi in Islam in the Political
Process (ed) James P, Pisea tori, pSSf
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Recent developments in  the  M idd le  E ast -  the  Ira n ia n  re v o lu t io n ,  

the  Lebanese c i v i l  war, the  r is e  o f  fu n d a m e n ta lis t g roups in  Saudi 

A rab ia  and Egypt, and re l ig io u s  o p p o s itio n  to  the  B a 'a th  in  S y r ia  

and Ira q  -  show how the  r e l ig io u s  fa c to r  in  M uslim  c o u n tr ie s  

a ffe c ts  in te rn a l and e x te rn a l re la t io n s ,eo 

Everywhere the  c a l l  f o r  Is la m ic  r e v iv a l has a r is e n  i t  has taken  

the  fo rm  o f  p o p u la r movements demanding the  re - in s ta te m e n t o f  

Is la m ic  law , o r  governm ental measures a im in g  a t  the  re -e s ta b lis h m e n t  

o f  Is la m ic  le g is la t io n .  The re la t io n s h ip  between Is lam  and th e  s ta te  

th a t has the  m ost fa r - re a c h in g  im p lic a t io n s  f o r  Is la m ic  r e v iv a l l ie s  

in  the le g a l sphere, in v o lv in g  the  issu e  o f  w hether and in  what 

manner Is la m ic  la w  i s  to  be re v iv e d  as the  la w  o f  the  land.

P resent day Arab c o u n tr ie s  show the  compromise between opposing  

tendencies p re se n t in  a l l  Muslim  co u n tr ie s , w ith  the  fu n d a m e n ta lis t  

v iew po in t, taken to  i t s  extrem e in  a co u n try  l i k e  Ira n , and the  

m odern is ing  s e c u la r stance, seen a t  i t s  lo g ic a l extrem e in  Turkey.

In  1924, Turkey a bo lished  the  C a lip h a te  by d ec is ion  o f  the  n a t io n a l 

assembly, f i r s t  se p a ra tin g  the  S u lta n a te  from  the  C a lip h a te  and 

second ly  by re p la c in g  the  S u lta n a te  w ith  a re p u b lica n  reg im e. T h is  

was in e v ita b le  in  view  o f  the  c o n s t itu t io n a l p ro v is io n  which  

declared th a t  s o v e re ig n ty  belongs u n c o n d it io n a lly  to  the  peop le , 

a d m in is tra t io n  d e r iv e s  from  the  p r in c ip le  th a t  the  peop le  c o n tro l

60, 9The Islamic factor in Syrian and Iraqi po litics9 by (f,C, Hudson in Islam in the
Political Process (ed) James P, Piscatori
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t h e i r  d e s tin y  in  pei~son and in  f a c t . 61

One o f  th e  most im p o rta n t a c ts  o f  s e c u la r iz a t io n  was the  

abandoning o f  the  le g a l system s o f  the  M il le t ,  and t h e i r  rep lacem ent 

by s e c u la r co u rts , which a dm in is te re d  a W estern-based le g a l code. 

The S e r ia t c o u r ts  f o r  M uslim s were a bo lished  in  1924.62

In  Ira n , the  Shah's reg im e was overth row n in  1978 and an " Is la m ic  

re p u b lic ”  was declared. The C o n s titu t io n  o f  1979 d e c la re s  in  

P r in c ip le s  4 and 107 th a t  Is la m ic  law  p re v a ils  o v e r a l l  o th e r  

system s o f  law . A l l  s e c u la r law s c o n tra ry  to  Is la m ic  la w  were 

abo lished . Ira n  in troduced  the  Is la m ic  penal code in  1982.

A Council o f  Is la m ic  J u r is ts ,  known as ” Guardians", was s e t  up to  

ensure th a t  law s prom ulgated by the  P a rliam en t do n o t c o n tra d ic t  

Is la m ic  le g a l p r in c ip le s .e3

{ The position of Islamic law in the Arab countries 3

Turkish state Islamic Republic of l r ,

( 1924) C1979)

[secularisation] [fundamental ism ]

* * * * * * * * *
Aden Syria Iraq Algeria Egypt Morocco Jordan Libya Saudi Arabia

   * .  .  * . . . . . . .  *  .

Aden Syria Iraq Algeria Morocco Egypt Jordan Libya Saudi Arabia

' official status of Islamic law 
position in practice 
the extent of Islamic law

61, Modern Islamic Political Thought, Hamid Enayat, 1982, p52f
62, *Politics, religion and ethnic identity in Turkey* by Jeffrey 8, Ross in Religion and 
Politics in the Middle East (ed) Michael Curtis, 1981, pp323-347
63, Islamic law in the contemporary m id  Sayed Hassan Amin, 1985, p!8, 149
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I t  I s  im p o rta n t to  s t re s s  a t  t h is  p o in t  in  the  research  th a t  th e re  

is ,  in  the  contem porary w orld , no t r u ly  Is la m ic  s ta te . D if fe re n t  

s ta te s  w ith  Muslim  p o p u la tio n s  have m a in ta ined  o r  adopted v a ry in g  

degrees o f  Is la m ic  o r  S h a ri 'a-based le g is la t io n ,  m a in ly  in  the  f ie ld s  

o f  p e rsona l s ta tu s  and w ith in  the  scope o f  c i v i l  J u r is d ic t io n ,  

S ha ri 'a c o u r ts  ( i.e ., c o u rts  th a t  lo o k  in to  d isp u te s  o f  more o r  le s s  

fa m ily  a f f a i r s  and re la t io n s  the  n u rs in g  custody ,such as m a rriag e  

d is s o lu t io n , d ivo rce , maintenance, in h e r ita n c e ...e tc .) .

The rough d iagram  on the  p re v io u s  page re p re se n ts  th e  p o s it io n  o f  

the  im p lem en ta tion  o f  Is la m ic  le g is la t io n  in  the  contem poarary A rab  

w orld . The second l in e  re p re se n ts  the  o f f i c i a l  p o s it io n  o f  is la m ic  

law, as described  by government s ta tem ents , meanwhile the  t h i r d  l in e  

re p re se n ts  the  s ta tu s  o f  Is la m ic  law  in  the  le g is la t io n  o f  those  

co u n trie s . The c o u n tr ie s  a re  p laced  between the  two extrem e  

p o s it io n s  rep resen ted  in  the  diagram  by Ira n  and Turkey,

In  fa c t ,  i t  seems, the  Is la m ic iz in g  p rocess  in  modern Arab  

c o u n tr ie s  fa ce s  c e r ta in  p rob lem s :

1. the  la c k  o f  s in c e r i t y  from  the  le a de rs  o f  Is la m ic  r e v iv a l;

2. the  th e o ry  cannot be l im ite d  to  s p i r i t u a l  m a tte rs , r e s t r ic te d  to  

m o ra lity  and the  a f t e r - l i f e  (as, f o r  example, C h r is t ia n i t y 64) .

64, Islam Human rights Index on Censorship 5/83, p6
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The S h a ri 'a shou ld  be considered  supreme la w  by i t s  concept o f  a l l  

Muslim  com m unities and shou ld  be implemented e n t i r e ly  in  a l l  

aspects  o f  l i f e  as the  Is la m ic  C ouncil c o n firm s  :

"  a ) ... Bach and every  Muslim  c o u n try  must e x p l ic i t l y  make S h a r i ’a 

the  c r i te r io n  by which to  judge the  p u b lic  and p r iv a te  conduct o f  

a l l ,  r u le r s  and ru le d  a lik e ,  and the  c h ie f  source o f  a l l  le g is la t io n  

in  the  co un try .

b) P o l i t ic a l  pow er must be exerc ised  w ith in  the  fram ew ork o f  

S ha ri 'a . I t  i s  n e ith e r  v a lid  n o r  e x e rc isa b le  except by and on b e h a lf  

o f  the  community through the  p ro cess  o f  mutual c o n s u lta tio n  (Shura). 

Mo one i s  a u th o rise d  to  a rro g a te  to  h im s e lf  the  r ig h t  to  r u le  by  

persona l d is c re t io n .

c ) I t  i s  the  o b lig a t io n  and r ig h t  o f  eve ry  person to  p a r t ic ip a te  

in  the  p o l i t i c a l  p ro cess  and p o l i t i c a l  a u th o r ity  i s  to  be e n tru s te d  

to  those who a re  wojrthy o f  i t  a cco rd in g  to  the  Is la m ic  c r i t e r io n  o f  

knowledge, tru s tw o r th in e s s  and c a p a b l i l i ty .

d ) A l l  p o l i t i c a l  power, w hether le g is la t iv e ,  execu tive  o r  ju d ic ia l ,  

i s  e xe rc isa b le  w ith in  the  l im i t s  s e t ou t by A lla h  and H is  P rophet 

f o r  the  p rom o tion  and enforcem ent o f  the  va lues p re s c r ib e d  by Is lam .

e) Obedience to  the  le g it im a te ly  c o n s titu te d  a u th o r ity  i s  

o b lig a to ry  on peop le  so  lo n g  as i t  i s  in  c o n fo rm ity  w ith  the  

S h a r i'a ."6S

65, The Islamic Council ; what i t  stands for, 1982, p i5
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As we saw, Is la m ic  th e o ry  i s  n o t concerned o n ly  w ith  r e l ig io u s  

observance, but i s  a ls o  a de fined  community s o c ia lly ,  econom ica lly , 

and indeed le g a l ly  and p o l i t i c a l ly .  As the  t r a d i t io n a l goa l o f  

Is la m ic  ju risp ru d e n ce  has been to  en fo rce  the  re lig io u s ,  communal 

and p o l i t i c a l  d u tie s  by S h a ri'a  ru le s , those who do n o t accep t these  

d e f in it io n s  and o b lig a t io n s  have no r ig h t  to  c la im  the  t i t l e  o f  

Is la m ic  s ta te . I t  seems th a t  such a c la im  would la c k  ju s t i f ic a t io n  in  

the  recogn ised  sources o f  Is la m ic  law . Mo o th e r  a u th o r ita t iv e  

sources o f  law  cou ld  e x is t  a cco rd in g  to  t r a d i t io n a l Is la m ic  views.

They a re  :

1. the s c r ip tu re s  o f  the  Qur'an;

2. the  Sunnah, d e rived  from  H ad ith  and t r a d i t io n s  fro m  the  l i f e  o f  

the  Prophet, em bracing what He sa id , d id  o r  agreed to ;

3. the  Ijm a, o r  consensus o f  the  Ulama ( re lig io u s  ju r i s t s  o f  

t r a d i t io n a l Is la m );

4. the  p ro cess  o f  Q iyas (a n a lo g ica l reason ing  used by Ulama to  
construe  the  Qur'an and Sunnah and a p p ly  them to  contem porary  
q ues tions ) 66

T h e o re tic a lly  speaking, s o v e re ig n ty  does n o t e x is t  in  Is lam , but as  

we sa id , the  le g it im a c y  o f  any governm ent depends on i t s  a b i l i t y  to  

im plem ent S h a ri'a  conce rn ing  a l l  aspects  o f  l i f e ,  and e la b o ra te  a 

system o f  Shura (c o n s u lta tio n ) to  h o ld  the  governm ent accoun tab le  

f o r  i t s  a c tio n s . I f  t h is  id e a l p ic tu re  does n o t e x is t  in  any Is la m ic  

o r  Arab c o u n try  in  p ra c t ic e  today, le t  us then examine the  e x te n t o f  

the  im p lem en ta tion  o f  Is la m ic  teach ing  in  the  Arab w o rld  to  eva lua te  

the  p ra c tic e s  in  re g a rd  to  the  issu e s  o f  concern to  t h is  resea rch .

66, For other sources see Chepter One, plS
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So, I  w i l l  examine the  e x te n t to  which contem porary s ta te s  

in c o rp o ra te  Is la m ic  teach ing, in  the  l ig h t  o f  what the y  p re s e n t in  

t h e i r  c o n s t itu t io n s  and law s, in  s p ite  o f  how they id e n t i f y  

them selves and t h e i r  unde rs tand ing  o f  Is la m ic  teach ing . I  w i l l  

examine a few  c o u n tr ie s  in  d e ta il,  and o th e rs  more g e n e ra lly ,  

S im u ltaneous ly  w ith  the  independence o f  the  Arab c o u n tr ie s , the  

p rocess began o f  abandoning d iv in e  law  as the  law  o f  the  land , 

re p la c in g  i t  by man-made law s in  the  fo rm  o f  codes, r e ly in g  on the  

L a tin  system  in  re g a rd  to  c i v i l ,  c r im in a l,  a d m in is tra t iv e  and 

c o n s t itu t io n a l m a tte rs , w ith  c o n s id e ra tio n  o f  a few  Is la m ic  

p r in c ip le s  in  re g a rd  to  pe rsona l a f f a i r s ,  c e r ta in  crim es, and in  the  

law s g o ve rn in g  in h e r ita n c e . In c re a s in g ly , s t r i c t  adherence to  Is la m ic  

law s began to  be seen by r u l in g  e l i t e s  as an o b s ta c le  to  

m odern iza tion , the  main excep tion  be ing Saudi A rab ia . M ost o th e r  

c o u n tr ie s  im ported  codes based on European le g is la t io n ,  w hether 

d ir e c t ly  o r  in d i r e c t ly , 67 

The Is la m ic  system  o f  c r im in a l ju s t ic e  was a lw ays s t r i c t l y  a p p lie d  

in  A rab ia , and i t  was re ta in e d , a long  w ith  the  p r in c ip le s  o f  

Is la m ic  c o n s t itu t io n a l law  by Ibn Saud in  the  fou n da tio n  o f  the  

modern s ta te  o f  Saudi A rab ia . The le g it im a c y  o f  the  r u l in g  house 

o f  Sa'ud re s ts  above a l l  on re l ig io n  and i t s  a s s o c ia tio n  w ith  the  

Wahhabi movement. A ccord ing  to  the  fu n d a m e n ta lis t o u tlo o k , i t s  

le g it im a c y  r e s ts  on i t s  adherence to  the  S h a ri'a , which i s  re g u la te d

67, For exasp Is, the Libyan Civil code and Code of Crisinal Procedures relies a great deal 
on Egyptian legislation, which in turn is affected by the French and Italian legal systess, 
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by the  Ulama, the  t r a d i t io n a l in te rp re te rs  o f  S h a ri 'a . Though K ing  

Abd a l-A z iz 's  R egu la tion  on Commerce o f  1931 s e t  a s id e  the  

commercial ch ap te rs  o f  the  S h a ri ’a in  response to  the  changed 

demands o f  the  modern w orld , and Saudi A ra b ia 's  o i l  concessions a re  

drawn up in  te rm s o f  in te rn a t io n a l C o n trac t Law, Is la m ic  teach ing  

governs a l l  a spects  o f  the  in te rn a l p o l i t i c a l  and le g a l system , 

which i s  e n t i r e ly  based on the  S h a ri'a  as t r a d i t io n a l ly  used. An 

a tte m p t in  1927 by Abd a l-A z iz  to  c o d ify  aspects  o f  S h a ri'a  m ost 

c lo s e ly  assoc ia ted  w ith  the  Qur'an and the  P ro p h e tic  Sunnah was 

abandoned in  the  fa ce  o f  Ulama re s is ta n c e  who in te rp re te d  i t  as an 

unacceptable a tte m p t by the  governm ent to  in te r fe re  w ith  God's la w .68

Is la m ic  c i v i l ,  c r im in a l and p e rsona l law  i s  a p p lie d  by Saudi Qadis 

(judges), and the  Q ur'an ic p e n a lt ie s , in c lu d in g  f lo g g in g , am puta tion  

and s to n in g  a re  re g u la r ly  imposed and c a rr ie d  ou t. Amnesty 

In te rn a tio n a l has re p o rte d  the  im p o s it io n  o f  the  Is la m ic  p e n a lty  o f  

am putation o f  th e  hand as a punishm ent f o r  repeated th e f t  where 

the re  a re  no m it ig a t in g  c ircum stances. They a ls o  re p o r t  the  

im p o s it io n  o f  the  punishm ent o f  f lo g g in g . They re p o r t  th a t  p u b lic  

f lo g g in g s  a re  c a rr ie d  out w ith  sa feguards which m in im ise  the  

p h y s ic a l s u f fe r in g  o f  th e  v ic t im , but th a t  f lo g g in g s  c a r r ie d  ou t in  

p r is o n  a re  n o t so  re gu la ted . E xecu tions a re  g e n e ra lly  c a r r ie d  o u t by  

hanging, bu t death by s to n in g  i s  the  p re s c rib e d  p e n a lty  f o r  c e r ta in  

crim es, f o r  example, a d u lte ry .69

68, "Islam and po litica l values in Saudi Arabia, Egypt and Syria" by R, Stephen Humphreys 
in Religion and Politics in the Middle East, (ed) Michael Curtis, J98I, p295
69, Amnesty International Reports 1981-1985

-1 2 8 -



On the  s u rfa ce , i t  would seem th a t  the  le g a l system s o f  Saudi 

A rab ia  and the  "L ibyan Arab Ja m a h ir iya "  shou ld  have much in  common. 

A f te r  a l l ,  the  L ibyan  reg im e c la im s  th a t  the  1950 c o n s t itu t io n  and 

the  1969 c o n s t itu t io n a l d e c la ra tio n  have been abo lished  in  fa v o u r o f  

the  Qur'an, and th a t  the  L ibyan  le g a l system  i s  now based on 

S h a r i'a .70 However, an exam ination  o f  le g a l developments in  L ib ya  in  

the  p a s t tw e n ty  ye a rs  w i l l  show th a t  the  s im i la r i t ie s  a re  le s s  than  

m ig h t be expected.

When Gadafi came to  power a f t e r  the  1969 coup d 'e ta t,  he had no 

p o l i t i c a l  o r  re l ig io u s  fo l lo w in g .71 A lthough I d r is  whom he overth rew , 

was the  h e re d ita ry  le a d e r o f  the  Sanussi re l ig io u s  o rd e r, th e  m ost 

pow erfu l r e l ig io u s  o rg a n is a tio n  in  L ib ya , and a devout M us lim ,72 

Gadafi, by h is  w id e ly  p u b lic is e d  com m ittm ent to  r e - in s ta t in g  the  

S h a ri'a , was a b le  to  e s ta b lis h  a re p u ta tio n  as a champion o f  Is lam . 

Th is  was o f  v i t a l  im portance  in  a s o c ie ty  l i k e  L ib ya , where 

re l ig io u s  fe e lin g  i s  in tense .

Gadafi d id  n o t advocate the  re - in s ta te m e n t o f  S h a ri'a  in  

t r a d i t io n a l form , but in s te a d  in tro du ce d  Is la m ic  elem ents which were 

to  be in te rp re te d  by the  c o u r ts  ju s t  as any p a r t  o f  L ibyan  law . H is  

f i r s t  enactments, aimed a t  end ing  p ra c tic e s  in co m p a tib le  w ith  M uslim  

b e lie fs , were enacted as s tan d a rd  le g a l measures. Soon a f t e r  he came 

to  power, G adafi imposed bans on a lco h o l and p u b lic  e n te rta in m e n t 

th roughou t L ibya . The law s enacted by Gadafi were drawn

70, See the Libyan report to the Human Rights Comities, Chapter 3
71, Oil ; the real story behind the vorld energy crisis Jack Anderson with Jams Boyd, 19??
72, Modern Libya ; a study in politica l development Majid Khadduri, 1963
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up by e xp e rts  from  the  c i v i l  and Is la m ic  law  f ie ld s .  He e s ta b lis h e d  

a commission to  re v ie w  e x is t in g  law s and e lim in a te  la w s  v io la t in g  

Is la m ic  law , re p la c in g  them by law s embodying the  b a s ic  p r in c ip le s  

o f  S h a r i’a, The outcome was a sm a ll number o f  Is la m ic  law s. B ut they  

were enacted w ith  enough p u b l ic i t y  to  c rea te  a w idespread  

im p ress ion  th a t  L ibya  was re v e r t in g  to  S h a r ifa .73

The success o f  the  i l lu s io n  was la rg e ly  due to  the  fa c t  th a t  the  

law s enacted inc luded  some o f  the  Q ur'an ic  c r im in a l p ro v is io n s  th a t  

a re  regarded as d i f fe r in g  m ost r a d ic a l ly  from  g e n e ra lly  accepted  

le g a l norms, in  o th e r  words, the  im p o s it io n  o f  Hadd pun ishm ents. I t  

was w id e ly  assumed th a t  a governm ent a d o p tin g  such extrem e  

measures would n o t h e s ita te  to  adopt the  le s s  c o n tro v e rs ia l le g a l 

p ro v is io n s  in to  law , bu t in  th e  event, the  Is la m ic iz in g  d id  n o t

proceed f a r  beyond th e  re - in s ta te m e n t o f  Is la m ic  p e n a lt ie s .74

In  fa c t ,  i t  seems th a t  Gadafi d id  n o t re in s ta te  Is la m ic  law  but 

m ere ly  re in tro d u ce d  some Q ur'an ic  ru le s . In  p u b lic  s ta te m e n ts  d u r in g  

1978, Gadafi s ta te d  h is  v iew  th a t  th e  o n ly  Is la m ic  la w  was th a t  

conta ined  in  the  Qur'an, ("The Qur'an i s  the  S h a ri'a  o f  the

s o c ie ty "75) d is m is s in g  the  sch oo ls  o f  F iqh  as be ing  w ith o u t le g a l 

fo rc e , and re je c t in g  the  Sunnah o f  the  P rophet Muhammad as a source

o f  law. G ad a fi's  s e le c t iv e  use o f  the  elem ents o f  Is la m ic  la w  has

meant the  fa i lu r e  o f  any re a l a tte m p t to  Is la m ic iz e  L ibyan  law , and

73, See note 62 above,
74, "Islame lav and Is la m  revival in Libya" by Ann Elizabeth Mayer in Islam in the 
contemporary vorld (ed) Cyriac K, Pullapilly, 1980, pp296-305
75, Quoted at the beginning of "Muamar Qadhafi's nev Islamic scientific socialist society 
by Raymond N, Habiby in Religion and Politics in the Middle East (ed) Michael Curtis, 1981, 
pp247-259
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he has now become bo ld  enough to  b roadcast h is  own in te rp re ta t io n  

o f  the  Qur'an in  the  th ree  volumes o f  h is  "Green Book", n o t

s u rp r is in g ly ,  f in d in g  in  th is  in te rp re ta t io n  su pp o rt f o r  h is  own 

economic and s o c ia l p o l ic ie s .76 He in s is t s  th a t  the  Qur'an p ro v id e s  

guidance o n ly  on m a tte rs  o f  p e rsona l e th ic s  and does n o t co ve r the  

problem s d e a lt w ith  in  the  "Green Book", so  th a t  th e re  i s  no 

p o s s ib i l i t y  o f  c o n f l i c t  between the  two. When the  Ulama p resen ted  

verses c o n tra d ic t in g  the  p h ilo s o p h y  o f  the  "Green Book", G adafi 

re je c te d  t h e i r  views, c la im in g  th a t  the y  were lin k e d  to  the  

c o n d it io n s  o f  the  seventh c e n tu ry  Arab w orld , and so  were ir r e le v a n t  

f o r  contem porary M uslim s.

Gadafi c la im s  th a t  h is  in s t i t u t io n ,  in  1977, o f  the  P opu la r

Committees, im plem ents the  Is la m ic  concept o f  Shura .77 In  the

economic sphere, h is  e lim in a tio n  o f  the  p r iv a te  s e c to r  and 

n a t io n a lis a t io n  o f  a l l  economic a c t i v i t y  i s  in  c o n tra d ic t io n  w ith  

t r a d i t io n a l Is la m ic  b e lie fs ,  in  which p ro p e r ty  i s  p ro te c te d , and

p r iv a te  income and commerce a re  seen as e s s e n tia l e lem ents o f  

Is la m ic  s o c ie ty . A lthough G adafi c la im s  re v iv a l o f  Is lam , in  f a c t  he 

has subo rd ina ted  Is la m ic  teach ing  to  h is  own p o lic ie s ,  underm in ing  

i t s  ro le  in  L ibyan s o c ie ty  by in te r p r e t in g  i t  s o le ly  in  te rm s o f  h is  

own o b je c tiv e s  and supp ress ing  elem ents which c o n tra d ic t  h is  own 

view.

76, Green Book ; practice and commentary, (ed) Charles Bezzina, 1979
77, eQadhafi's thoughts on true democracy* by Raymond N, Rabiby in Religion and Politics in 
the Middle Bast (ed) Michael Curtis, 1981, pp26h285
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A s h a rp ly  d i f fe r e n t  a t t i tu d e  to  those o f  the  governm ents o f  Saudi 

A rab ia  and L ibya  may be seen in  s ta te s  l i k e  Egypt and S y r ia , which  

have adopted a m odern is t s ta n d p o in t. Again the  r o le  o f  r e l ig io n  i s  

im p o rta n t in  the  p o l i t i c a l  and le g a l system s, but the  m odern is ing  

s o c ia l is t  approaches o f  Nasser in  E gyp t and the  Ba 'th  reg im e in  

S y ria  sought to  reduce the  prom inence o f  Is la m ic  tea ch in g  in  p u r s u it  

o f  m odern isa tion .

A f te r  the  coup d 'e ta t  o f  1952 in  E gypt, in  which Gamal Abdul N asser 

came to  power, the  new E gyp tian  governm ent be lieved  th a t  E g y p t's  

fu tu re  la y  in  m odern isa tion  o f  i t s  s o c ia l and p o l i t i c a l  in s t i t u t io n s ,  

a long  the  l in e s  o f  Western development, co n s id e rin g  th a t  Is la m ic  

d o c tr in e s  could  no lo n g e r cope w ith  the  c o n d it io n s  o f  the  modern 

w o rld .78

In  J u ly  1961, N asser's  government, p laced  a l l  im p o rta n t economic 

e n te rp r is e s  th a t  had n o t a lre a d y  been n a tio n a lis e d  under s ta te  

c o n tro l.  I t  g ra d u a lly  began to  p ro c la im  "Arab s o c ia lis m "  as the  

o f f i c i a l  id e o lo g y  o f  Egypt. From 1952 u n t i l  h is  death in  1970, 

Nasser was th e  dom inant fo rc e  in  E gyp tian  p o l i t ic s .  A f te r  an a tte m p t 

on h is  l i f e  c a r r ie d  ou t by the  Muslim  B ro therhood in  1954, the  

o rg a n is a tio n  was r u th le s s ly  suppressed.

78, ”Islamic revival in Egypt and Greater Syriau by Ibrahim Ibrahim in Islam in the
Contemporary Vorld, (ed) Cyriac K, Pullapilly, 1980, p/8S
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N asser's  reg im e seemed to  be determ ined to  e lim in a te  aspects  o f  the  

autonomy o f  the  c o u n try 's  re l ig io u s  in s t i tu t io n s ,  as i t  too k  over 

hundreds o f  p riva te ly -e n d o w e d  mosques, reduced the  Is la m ic  

in s t i t u t io n  o f  a l-A zh a r, the  focus  o f  the  Is la m ic  w o rld , to  the  

s ta tu s  o f  a norm al u n iv e rs ity ,  and f i n a l l y  co n so lid a te d  the  

a d m in is tra t io n  o f  p e rsona l s ta tu s  in  S h a ri'a  c o u rts  w ith  n a tio n a l 

co u rts , thus  rem oving the  Ulama from  th e i r  p o s it io n  o f  pow er in  the  

ju d ic ia l  system .

D uring  the  seven ties , under P re s id e n t Sadat, N asser's  successor, the  

c o n tin u in g  in f lu e n c e  o f  m odern isa tion  could  be seen in  the  debates  

in  the  d r a f t in g  o f  th e  C o n s titu t io n  o f  1971. A l l  agreed th a t  Is lam  

should be named as the  s ta te  r e l ig io n  and th a t  S h a ri'a  shou ld  be in  

some way a b a s is  o f  le g is la t io n .  The p ra c t ic a l r o le  o f  the  S h a ri'a  

was debated, w ith  some s a y in g  th a t  le g is la t io n  shou ld  be d ra fte d  

s im p ly  in  i t s  s p i r i t ,  w h ile  o th e rs  argued th a t  i t  shou ld  be s t r i c t l y  

adhered to  as the  o n ly  source o f  le g is la t io n .  In  the  event, the  

fo l lo w in g  p ro v is io n s  were adopted :

*,,,15lam is  the religion of the state* 

and :

*The principles of Islamic legislation (Shari'a) constitute a primary source of lav,"79 

T h is  re p re se n ts  a l ib e r a l  compromise between the  m o d e rn is t and 

t r a d i t io n a l p o s it io n s .  The comment o f  one o f  the  d r a f t in g  com m ittee  

o f  the new c o n s t itu t io n  was th a t  by the  S h a ri'a  :

79, CCPR/C/SR, 499 of 6th April 1984, p2
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,we should understand not the t'hole corpus of medieval jurisprudence but only the Qur'an 
and the authentic teaching of the Prophet,,, this approach was fu lly  in accord with the best 
and most ancient practice, for i f  one examined the conduct of the f irs t generation of 
ffuslims, i t  was plain that they were guided not by blind adherence to fixed rules but by 
their sense of how best to serve the public welfare, "

I t  seems th a t  the  E gyp tian  le g is la t io n  shared some o f  G ad a fi's  

re lu c ta n ce  to  adop t the  f u l l  corpus o f  Is la m ic  tea ch in g  as the  

source o f  le g is la t io n ,  but the y  d id  n o t go  so f a r  as to  deny the

Sunnah as a p r im a ry  source o f  Is la m ic  law.

In  s p ite  o f  h is  programme o f  m odern isa tion  in  E gyp t, N asser was 

unable to  b r in g  about re fo rm  in  E gyp tian  fa m ily  and p e rso n a l s ta tu s  

codes (d a tin g  from  1921 and 1929, and ve ry  c lo se  to  S h a ri'a  ru le s ) .  

Any such re fo rm  would have s u b s ta n t ia l ly  reduced the  in f lu e n c e  o f  

S h a ri'a  ru le s , and m ig h t have been regarded as a th re a t  to  the  

Muslim  b a s is  o f  th e  E gyp tian  s ta te .80

Such re fo rm  d id  n o t come about u n t i l  1979, when v e ry  l im ite d  

amendments to  the  law  o f  pe rsona l s ta tu s  in  E gyp t were con firm ed  by  

the  N a tio n a l Assembly. The changes were concerned w ith  c o d ify in g  

the  re s p o n s ib i l i t ie s  o f  men w ith  re g a rd  to  t h e i r  r ig h t s  to  m a rriage  

and d ivo rce . They were designed n o t to  p rovoke  open o p p o s it io n  from

co n se rva tive  r e l ig io u s  elements, but re p re se n t an im p o rta n t move

tow ards s e cu rin g  a measure o f  sexual e q u a lity  in  the  fa c e  o f  

fu n d a m e n ta lis t Is la m ic  o p p o s itio n . 81

80, "Islam and po litica l values in Saudi Arabia, Egypt, and Syria" R, Humphreys in Religion 
and Politics in the Kiddle East (ed) Kichael Curtis, 1881, pp287-306
81, "Recently approved amendments to Egypt's law on personal status" by Aziza Hussein in 
Religion and Politics in the Kiddle East (ed) Kichael Curtis, 1981, pp 125-128

-134-



The m odern is t tendency which we have seen in  E gyp t can a ls o  be seen 

in  the  re c e n t h is to r y  o f  S y r ia , where the  B a 'a th is t  m i l i t a r y  

government has h e ld  pow er s in ce  1963. Asad’s  la rg e ly  s e c u la r  reg im e  

which c la im s  to  su pp o rt p o l ic ie s  o f  s o c ia lis m  and Arab  

n a tio n a lis m , has avoided re c o g n is in g  Is lam  as the  s ta te  r e l ig io n ,  

though i t  has n o t a ttem pted  to  re fo rm  the  S h a ri 'a-based p e rson a l 

s ta tu s  code o f  1953. The C o n s titu t io n  o f  1973 m ere ly  id e n t i f ie s  

S h a ri'a  as a p r in c ip a l source o f  le g is la t io n  and p ro v id e s  th a t  the  

head o f  s ta te  shou ld  be a M uslim . Some c la im ed th a t  th e  r i o t s  which  

fo llo w e d  p u b lic a t io n  o f  the  d r a f t  c o n s t itu t io n  o f  1973 were d ire c te d  

a g a in s t i t s  ",ir re l ig io u s n e s s "8Z, bu t the y  b rough t about no 

s ig n i f ic a n t  change in  the  s e c u la r B a 'a th is t  c o n s t itu t io n  adopted by 

the  S yria n  governm ent in  th a t  ye a r.

P re s id en t Asad h im s e lf  i s  a member o f  a m in o r ity  s e c t (N usayri)  

which i s  regarded by some M uslim s as h e re t ic a l,  and as we saw in  

the  events o f  Tadmur (1980) and Hama (1981),83 the  S y ria n  reg im e  

has d e a lt h a rs h ly  w ith  re l ig io u s - in s p ire d  o p p o s itio n  le d  by the  

Muslim  B rotherhood. I t  seems th a t  r e l ig io u s  fe e lin g  in  S y r ia  i s  s t i l l  

s tro n g , and th is  i s  l i k e ly  to  p re v e n t the  S yria n  governm ent from  

p u rsu in g  fu r th e r  s e c u la r re fo rm .

82, "Islam and po litica l values in Saudi Arabia, Egypt and Syria" by R, Humphreys in 
Religion and Politics in the Kiddie East, (ed) Kichael Curtis, 1881, ppSOO-SOJ
83, "The lawless regime of Hafez Asad" Arabia February 1984, 30 pp22-23
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The kingdom o f  Morocco could be considered as f a l l i n g  between the  

t r a d i t io n a l s ta te s  l ik e  Saudi A rab ia , and the  m odern is ing  s ta te s  

l i k e  Egypt. In  common w ith  many Arab c o u n tr ie s  i t s  le g a l system  

p re se n ts  a co m p a ra tive ly  modern in te rp re ta t io n  o f  Is la m ic  teach ing  

a lo ng s id e  the  legacy  o f  European c o lo n ia l ru le .

As we saw a t  the  ve ry  beg inn ing  o f  t h is  Chapter, the  Moroccan 

c o n s t itu t io n  names Is lam  as the  re l ig io n  o f  the  s ta te  ( A r t ic le  6 ), 

and says th a t  b a s ic  p r in c ip le s  o f  o rg a n is a tio n  a re  drawn from  

Is lam . I t  cou ld  be s a id  th a t  the  le g it im a c y  o f  the  monarchy i s  based 

on Is la m ic  r e l ig io u s  t r a d i t io n ,  though A r t ic le  2  o f  the  p a la ce -  

d ra fte d  c o n s t itu t io n  o f  1972, s ta te s  th a t  :

"Sovereignty is  vested in the nation, which shall exercise i t  either directly, by way of 
referendum, or indirectly through constitutional institutions" 8*

Before  1912, i t  cou ld  be s a id  th a t  the  Is la m ic  c h a ra c te r  o f  

Moroccan s o c ie ty  had le d  to  a c le a r  d is t in c t io n  in  th e  le g a l system . 

R e lig io u s  ju r is d ic t io n  governed land , p e rsona l s ta tu s  and succession , 

and judgements were g iven  by a Qadi (judge), w ith in  th e  fram ew ork o f  

Is la m ic  law . S ecu la r ju r is d ic t io n  governed c r im in a l,  c i v i l  and 

commercial m a tte rs , which were a dm in is te re d  by lo c a l o f f ic ia ls .  In  

the  p e r io d  o f  th e  European p ro te c to ra te s , law  codes in tro d u ce d  

c o u rts  in c lu d in g  Is la m ic  law  c o u rts , s e c u la r c o u rts  and c o u r ts  w ith  

c r im in a l ju r is d ic t io n .  A f te r  1956, the  ju d ic ia l  system  was re fo rm ed, 

w ith  the  u n if ic a t io n  o f  ju d ic ia l  o rg a n is a tio n  th roughou t M orocco.85

84, m/C/10/Add, 2 of 19th February 1981, p34
85, Report of an Amnesty International /fission to the Kingdom of Morocco 10-13 February 
1981, 1982, p?

-1 3 6 -



I t  seems th a t  the  Moroccan c o n s t itu t io n  in c o rp o ra te s  ru le s  o f  law  

based on Is la m ic  ju risp ru d en ce . The Muslim  Code o f  Personal S ta tu s  

g ra n ts  a number r ig h t s  based on S h a r i'a , and these a re  a d m in is te re d  

by Is la m ic  la w  co u rts . Moroccans who a re  n e ith e r  M uslim s n o r  Jews 

a re  su b je c t to  the  Moroccan p e rsona l S ta tu s  Code, bu t the  Moroccan 

N a t io n a li ty  Code p ro v id e s  f o r  e xc lu d in g  them from  the  a p p lic a t io n  o f  

c e rta in  s p e c i f ic  ru le s  o f  Muslim  law , p a r t ic u la r ly  those  conce rn ing  

m arriage  and d ivo rce . A lie n s  re s id e n t in  Morocco rem ain su b je c t to  

t h e i r  own n a tio n a l law s in  m a tte rs  r e la t in g  to  t h e i r  p e rson a l s ta tu s  

and success ion .8e

I t  seems th a t  the  Moroccan le g is la to r  drew both upon the  t r a d i t io n  

o f  Is lam  and upon modem la w .87 A body o f  te x ts  d raw ing  on these  

sources has been drawn up, f o r  example, the  Code o f  Persona l S ta tu s  

re g u la te s  the  r ig h t s  o f  women in  re s p e c t o f  in h e r ita n c e , a cco rd in g  

to  Muslim law , where a Muslim  woman can in h e r i t  o n ly  h a l f  the  share  

o f  the male.

"Allah directed you as regards your children's (inheritance) ; to the male, a portion equal 
to that of two females,,, These are settled portions ordained by Allah, and Allah is a ll- 
Knowing, all-Vise" (Qur'an 4 ; 11)

A ccord ing  to  the  Moroccan le g is la to r ,  Is la m ic  ju ris p ru d e n c e  h o ld s  

th a t  t h is  i s  due to  the  d u ty  o f  the  male to  p ro v id e  a dow ry (which  

becomes the  p e rson a l and

86, m /C /10/Add, 2 of 19th February 1981, p26
87, CCPR/C/SR, 327 of 9th November 1981, p2
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in a lie n a b le  p ro p e r ty  o f  the  woman). I t  i s  he who bears th e  c o s ts  o f  

the  household, and in  the  event o f  se pa ra tio n  o r  d ivo rce , he a lone  

pays a lim ony. From modern le g a l in s tru m e n ts , Morocco has acceded to  

United N a tio ns  in s tru m e n ts  seek ing  to  safeguard  the  r ig h t s  o f  women, 

in c lu d in g  the  Convention on the  P o l i t ic a l  R ig h ts  o f  Women, and 

Convention No. 100 concern ing  Equal Renumeration f o r  Men and Woman 

Workers f o r  Work o f  Equal Value.88

88, m/C/10/Add, 2 of 19th February 1981, p2
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By th is  b r ie f  exam ination, we shou ld  be ab le  to  draw  c e rta in  

conc lus ions  about Is la m ic  theo ry , whether i t  c o n tra d ic ts  th e  genera l 

p r in c ip le s  o f  in te rn a t io n a l law  o r  in te rn a t io n a l human r ig h t s  law. 

With re sp e c t to  the  Is la m ic  law  o f  n a tio n s , I  b r ie f ly  examined the

s im i la r i t ie s  w ith  modern in te rn a t io n a l law, s p e c i f ic a l ly  in<

hum an ita rian  law  and the  p ro te c t io n  o f  d ip lom a ts . O f p a r t ic u la r  

in te re s t  to  the  research  i s  the  Is la m ic  v iew  o f  t re a t ie s .  From th is  

exam ination, we can conclude th a t  Is la m ic  in te rn a t io n a l law  c o n ta in s  

no re a l c o n tra d ic t io n s  w ith  the  p r in c ip le s  o f  modern in te rn a t io n a l  

law  but in  c o n tra s t, Is la m ic  th e o ry  imposes a a double o b lig a t io n

on M uslim s to  honour and f u l f i l  t r e a ty  p ro v is io n s , s in c e  the

o b lig a t io n  i s  le g a l and imposed by God.

In  rega rd  to  Is lam  and human r ig h ts ,  I  examined Is la m 's  re c o g n it io n  

o f  human r ig h t s  in  gene ra l, and p a r t ic u la r ly  the  th re e  r ig h t s  o f  

concern to  the  research. Again  i t  seems th a t  th e re  i s  no 

c o n tra d ic t io n  in  the  m a jo r h ea d lin es  between Is la m ic  tea ch in g  and 

modern human r ig h t s  p ro te c t io n . D iffe re n c e s  in  in te r p r e ta t io n  on 

c e rta in  issues , in  my op in io n , do n o t p re se n t s e r io u s  o b s ta c le s  to  

the  Arab s ta te s  in  p a r t ic ip a t in g  in  modern in te rn a t io n a l human 

r ig h t s  p ro te c t io n .

F in a lly ,  I  examined the  p o s it io n  o f  aspects  o f  Is la m ic  te a ch in g  in  

a number o f  Arab co u n trie s . I  concen tra ted  on a few  c o u n tr ie s  which  

seem to  i l l u s t r a t e  d i f fe r e n t  degrees o f  acceptance o r  a do p tion  o f  

Is la m ic  teach ing, p a r t ic u la r ly  Is la m ic  law . As I  showed a t  the  

beg inn ing  o f  t h is  ch ap te r, m ost A rab c o u n tr ie s  name Is lam  as the  

r e l ig io n  o f  the  s ta te , and say th a t  le g is la t iv e  p r in c ip le s  a re  drawn
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from  i t s  teach ing . Most co u n trie s , w h ile  n o t c la im in g  to  be Is la m ic  

s ta te s , w ith  the  s p e c ia l meaning o f  the  term, a d m in is te r  the  

persona l law  o f  t h e i r  la rg e ly  Muslim  p o p u la tio n s  a cco rd in g  to  

S ha ri'a .

In  many Arab c o u n tr ie s  law s and codes based on Is la m ic  p r in c ip le s  

e x is t  a lo ng s id e  law s d a tin g  from  th e i r  c o lo n ia l p a s t. Some c o u n tr ie s  

have acted to  a b o lis h  law s from  t h is  p e r io d  considered  in co m p a tib le  

w ith  Is la m ic  teach ing. Some s ta te s  have m a in ta ined  o r  in tro du ce d  

o th e r aspects  o f  S h a ri'a , p a r t ic u la r ly  Is la m ic  c r im in a l law  and 

p e n a lt ie s , though in  c o u n tr ie s  l i k e  L ibya  and Sudan, t h is  seems to  

have been done f o r  p o l i t i c a l  reasons. O ther co u n tr ie s , n o ta b ly  Egypt, 

have a ttem pted  re fo rm  o f  Muslim  pe rsona l codes, p a r t ic u la r ly  in  

rega rd  to  sexua l e q u a lity  and the  r ig h t s  o f  women, w h ile  in  a 

c o u n try  l i k e  Morocco, as we saw, t h is  issu e  i s  in te rp re te d  a cco rd in g  

to  the t r a d i t io n s  o f  Is lam .
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As P ro fe sso r D’Amato says, "Human r ig h t s  i s  n o t ju s t  a p o l i t i c a l  

and m ora l concept; i t  i s  a le g a l one as w e l l " 1 F o r t h is  reason, 

a lthough I  began my s tu d y  w ith  a su rvey  o f  the  m ora l bases o f  human 

r ig h ts  theo ry , in  C hapter One, I  concen tra ted  on the  developm ent o f  

the  in te rn a t io n a l law  o f  human r ig h ts .  From the b ir th  o f  the  f i r s t  

human r ig h t s  in s tru m e n ts , I  surveyed the  g row th  o f  in te rn a t io n a l  

human r ig h t s  law, end ing by exam ining the  U nited N a tio ns  

in s tru m e n ts  and organs concerned w ith  human r ig h ts .

By a n a ly s in g  the  co n te n ts  and s ta tu s  o f  the  p r in c ip a l human r ig h t s  

in s tru m e n ts , I  o u tlin e d  the  o b lig a t io n s  undertaken by s ta te s  p a r t ie s  

to  those in s tru m e n ts . I t  seems th a t  m ost o f  the  Arab c o u n tr ie s  have  

p a r t ic ip a te d  to  some degree in  tre a t ie s ,  conventions, and United  

N a tions  re s o lu t io n s  which a tte m p t to  safeguard  human r ig h ts ,  

r e f le c t in g  t h e i r  o f f i c i a l  acceptance o f  human r ig h t s  o b lig a t io n s .

A lthough no Arab s ta te  has y e t  s igned  the  O ptiona l P ro to co l to  the  

In te rn a tio n a l Covenant on C iv i l  and P o l i t ic a l  N ig h ts , no s ta te  which  

signed the  Covenant has made a re s e rv a tio n  to  o r  de rog a tion  from  

t h is  in s tru m e n t which a f fe c ts  i t s  le g a l o b lig a t io n s  to  take  s te p s  to  

"p ro te c t and ensure" the  r ig h t s  con ta ined  in  the  Covenant to  t h e i r  

c it iz e n s . ,

!, *The concept of husan rights in in tern  tional lav* Anthony O'Ana to Colmbia Lav Reviev 
M  82 ; IIIO, ppJ110-1159
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Although the  ICCPF does n o t co n ta in  a p ro v is io n  which dea ls  w ith  

re s e rv a tio n s , a number o f  re s e rv a tio n s  have been made by s ta te s  

p a r t ie s .  Among the  Arab s ta te s , L ibya , S y ria  and Ira q  have made 

re s e rv a tio n s  s ta t in g  th a t  th e i r  p a r t ic ip a t io n  in  the  Covenant in  no 

way s ig n i f ie s  re c o g n it io n  o f  the  s ta te  o f  Is ra e l,  n o r  e n ta i ls  any  

o b lig a t io n  tow ard th a t  s ta te .2 In  my o p in io n , these re s e rv a tio n s  a re  

p u re ly  p o l i t i c a l ,  and the y  do n o t a f fe c t  t h e i r  human r ig h ts

o b lig a t io n s  under the  Covenant. I t  i s  w o rth w h ile  to  p o in t  ou t th a t

i f  A rab s ta te s  had f e l t  s e rio u s  d i f f i c u l t i e s  about a ccep tin g  c e r ta in  

p ro v is io n s  o f  the  Covenant f o r  id e o lo g ic a l o r  o th e r reasons, they  

could  have made re s e rv a tio n s  to  t h is  e ffe c t .

In  Chapter Two, I  examined the  in te rn a t io n a l le g a l p ro te c t io n  o f  

the r ig h ts  o f  l i f e ,  l ib e r t y  and p h y s ic a l in t e g r i t y  as expressed in  

the in te rn a t io n a l in s tru m e n ts , the  U n ive rsa l D e c la ra tio n , the  C iv i l

and P o l i t ic a l  Covenant, and the  Convention a g a in s t T o rtu re . I  a ls o  

analysed the  in te rn a t io n a l le g a l unde rs tand ing  o f  these r ig h t s  as  

expressed in  the in s tru m e n ts  them selves, and the  f in d in g s  o f  

in te rn a t io n a l le g a l organs.

By exam ining those in s tru m e n ts  we co n firm  o u r unde rs tand ing  o f  the  

p ro te c t io n  o f  those r ig h ts ,  and the  acceptance o f  th e  Arab

governm ents o f  those in s tru m e n ts . A f te r  my a n a ly s is  o f  in te rn a t io n a l  

p ro te c t io n  o f  the  th ree  r ig h ts ,  I  was in  a p o s it io n  to  examine the

2, See Table in  Appendix 2
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n a tio n a l response to  those le g a l in s tru m e n ts , up to  what e x te n t  

p ro te c t io n  e x is ts  in  the  n a tio n a l le g is la t io n s  and in  what degree 

they have been g iven  le g a l w eight. Therefore  I  examined n a tio n a l 

le g is la t io n  in  d i f fe r e n t  Arab c o u n tr ie s  which I  though t rep resen ted  

d if fe r e n t  ang les o f  the  le g a l system s, s ty le s  o f  governm ent, and 

indeed p o l i t i c a l  l i f e  o f  the  Arab w orld . I  found th a t  those th ree  

r ig h t s  and freedom s g e n e ra lly  took p o s it io n  in  n a tio n a l 

le g is la t io n s ,  which a l l  p ro te c t  the  r ig h t s  o f  l i f e ,  l ib e r t y  and 

s e c u r ity  o f  person to  v a ry in g  degrees in  d i f fe r e n t  p o s it io n s  in  

n a t in a l le g is la t io n .

I  t r ie d  to  examine the  e f fe c t  o f  the  in te rn a t io n a l Covenant's  

p o s it io n  in  th e  n a tio n a l le g is la t io n .  I  found th a t those  p ro v is io n s  

were accepted o r  recogn ised  in  one way o r  ano ther. In  f a c t  some 

Arab s ta te s  c la im  th a t  those r ig h t s  and freedom s a re  p r io r  to  t h e i r  

o b lig a t io n s  under in te rn a t io n a l law , in  o th e r words, the  

in te rn a t io n a l in s tru m e n t i s  com patib le  w ith  t h e i r  n a tio n a l 

le g is la t io n  to  a g re a t e x te n t, and th e re fo re  se ve ra l n a tio n s  

expressed t h e i r  s a t is fa c t io n  w ith  e x is t in g  le g is la t io n .

A no ther issu e  which I  d iscussed in  t h is  Chapter was th e  s ta te  o f  

emergency and de roga tion  from  o b lig a t io n s  under the  In te rn a tio n a l 

Covenant. I  examined the  e f fe c t  o f  s ta te  o f  emergency p ro v is io n s  on 

the  p ro te c t io n  o f  human r ig h ts ,  both in te r n a t io n a lly  and n a t io n a lly .  

I  found th a t  s ta te  o f  emergency le g is la t io n  p la y s  an enormous r o le  

in  Arab p o l i t i c a l  l i f e ,  w ith  g rave  e f fe c ts  on a l l  the  r ig h t s  I  

examined.



F in a lly ,  I  considered  the  p ra c tic e s  o f  c e r ta in  Arab governm ents as  

re p o rte d  by n a tio n a l and in te rn a t io n a l non-governm ental 

o rg a n isa tio n s . T h is  exam ination leaves us w ith o u t any doubt th a t  the  

p ra c tic e s  o f  se ve ra l Arab governm ents can be cons idered  g ro s s  

v io la t io n s  o f  human r ig h t s  which breach n a tio n a l and in te rn a t io n a l 

law. By exam ining the  id e n t i t y  o f  the  v ic t im s  and n a tu re  o f  human 

r ig h ts  v io la t io n s  in  the  Arab co u n trie s , i t  became c le a r  th a t  

v io la t io n s  a re  p ra c tis e d  as a s ta te  p o l ic y  o f  suppress ion  and 

in t im id a t io n  to  defend t h e ir  imposed p o l i t i c a l  v iews and m a in ta in  

power -  whether by v io la t in g  n a tio n a l o r  in te rn a t io n a l o b lig a t io n s  

through t h e i r  p ra c tic e s , o r  by im posing  u n ju s t law s, us ing  a wide  

range o f  excep tio na l le g is la t iv e  powers. My f in d in g s  in  the  f i r s t  

p a r t  o f  the  research  ra is e  ques tions  about the  Arab governm ents ' 

a t t i tu d e  to  t h e i r  in te rn a t io n a l o b lig a t io n s  and indeed, t h e i r  

understand ing  o f  human r ig h t s  them selves. In  the  second p a r t  o f  my 

s tudy, th e re fo re , I  examined some aspects  o f  the  A ra b s ' response to  

human r ig h ts .

I  began, in  C hapter Three, by re v ie w in g  the  governm enta l response  

o f  Arab s ta te s  on human r ig h t s  issu e s  in  the  in te rn a t io n a l forum  o f  

the  United N a tions . I  concen tra ted  on t h e i r  com m unications w ith  the  

Human R ig h ts  Committee, in  re s p e c t o f  re p o r t in g  o b lig a t io n s  under 

the  ICCPR, but in c luded  o th e r s ta tem en ts  w ith in  the  UN. In  genera l 

t h e i r  response r e f le c ts  unders tand ing  and broad th e o re t ic a l 

acceptance o f  in te rn a t io n a l human r ig h t s  norms and th e  th re e  r ig h t s  

o f  concern to  th e  research. While the  re p re s e n ta tiv e s  o f  A rab s ta te s
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were in  gene ra l w i l l in g  to  d iscu ss  le g is la t iv e  p ro v is io n s  in  re s p e c t 

o f  the  th re e  r ig h ts ,  they  were le s s  fo rth c o m in g  on the  im p lic a t io n s  

o f  o th e r, supposed ly tem porary, le g is la t io n  suspending c o n s t itu t io n a l  

and o th e r guarantees, where these e x is t .  Such le g is la t io n  n o rm a lly  

undermines human r ig h t s  p ro te c t io n  to  such an e x te n t as to  make i t  

w orth less , and a lthough  Arab governm ents desc ribe  t h is  le g is la t io n  

as " tem porary", some Arab c o u n tr ie s  have m a in ta ined  s ta te  o f  

emergency le g is la t io n  f o r  more than ten ye a rs . Again, 

re p re s e n ta tiv e s  were o fte n  u n w il l in g  to  answer q ues tions  in  re g a rd  

to  e f fe c t  o f  tem porary  le g is la t io n  on the  ju d ic ia l  system .

Questions o f  the  Committee in  re sp e c t o f  rem edies a v a ila b le  in  

cases o f  v io la t io n  o f  the  Covenant, and d i f f i c u l t i e s  experienced by 

S ta te s  P a r tie s  in  im p lem enting  the  p ro v is io n s  o f  the  Covenant were 

n o t n o rm a lly  answered adequate ly by re p re s e n ta tiv e s , c a s tin g  doubt 

on S ta te s ' in te n t io n s  and a c t iv i t ie s  in  t h is  respec t,

In  the  n ex t p a r t  o f  Chapter Three, I  examined com m unications  

between c e r ta in  Arab c o u n tr ie s  and the  non-governm enta l 

o rg a n is a tio n , Amnesty In te rn a tio n a l,  in  re sp e c t o f  a lle g e d  v io la t io n s  

o f  the  th re e  r ig h ts .  Responses to  Amnesty In te rn a t io n a l's  concerns  

about human r ig h t s  v io la t io n s  ranged from  re c e iv in g  m iss io n s  and 

h o ld in g  d iscu s s io n s  a t  governm enta l le v e l ( fo r  example, in  E gyp t and 

Morocco) to  o th e r co u n trie s , which fa i le d  to  respond a t  a l l  ( fo r  

example, S y r ia  and L ib ya ).



Some a c t i v i t ie s  o f  Arab non-governm ental o rg a n is a tio n s  concerned 

w ith  human r ig h t s  a t  the  n a tio n a l le v e l were a ls o  review ed in  t h is  

Chapter. These o rg a n is a tio n s , in  L ibya , S y ria  and Morocco, f o r

example, seem to  be under p re ssu re  from  governm ents, n eve rth e less  

they  in d ic a te  the  g row th  o f  p rom o tion  o f  human r ig h t s  among Arabs. 

One non-governm ental o rg a n is a tio n , in  p a r t ic u la r ,  the  Arab Lawyers

Union, seems to  me to  lead the  p rom o tion  o f  human r ig h t s  in  the  

Arab w orld .

In  the  l ig h t  o f  the  s ta tem en ts  by M uslim s th a t  I  quoted in  the  

in tro d u c t io n  to  the  research, I  though t i t  w o rth w h ile  to  examine the  

Is la m ic  concept o f  in te rn a t io n a l law  and human r ig h ts .  A lso , as the  

le g is la t io n  in  many A rab s ta te s  draws on Is la m ic  ju risp ru d e n ce , and 

e s p e c ia lly  in  the  l ig h t  o f  the  communication w ith  the  UN Human 

N ig h ts  Committee, where many Arab c o u n tr ie s  expressed t h e i r  fe a rs  

in  rega rd  to  the  im p lem enta tion  o f  c e r ta in  r ig h ts  g iv in g  the  reason  

th a t  they  c o n tra d ic t  Is la m ic  d o c tr in e , I  examined th e  Is la m ic

concept o f  human r ig h ts ,  s p e c i f ic a l ly  the  p ro te c t io n  o f  in d iv id u a ls  

from  a r re s t ,  to r tu re  and d e p r iv a tio n  o f  l i f e .

The outcome o f  t h is  exam ination was to  c lose  the  doo r on any

c la im s  which do n o t have any su p p o rt in  Is la m ic  the o ry . The su rve y  

le d  to  two conc lus ions  : the  f i r s t ,  th a t  the  Is la m ic  law , s h a r i 'a ,  

does n o t c o n tra d ic t  in te rn a t io n a l law  and so  cannot be cons ide red  

an obstacle ,' second, Is la m ic  law  does n o t c o n tra d ic t  human r ig h t s  

issues, w hether in  the  sense o f  the  gene ra l meaning o f  human r ig h t s  

n o r in  re g a rd  to  the  th ree  r ig h t s  I  examined. I f  t h is  i s  the  case,
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then why does the  Arab p o p u la tio n  n o t en joy the  f u l l  re c o g n it io n  o f  

t h e i r  r ig h ts  and freedom s s in c e  the  Is la m ic  concepts and 

in te rn a t io n a l law  concepts agree? Are th e re  any e f fe c t iv e  organs in  

the  Arab w orld  where in d iv id u a ls  could  seek remedy in  the  case o f  

v io la t io n  o f  t h e i r  r ig h ts  and freedoms, e s p e c ia lly  by governm ents?  

The answer to  these ques tions  and o th e rs  a re  be ing  sought in  

debates ta k in g  p la ce  on a l l  le v e ls , in te rn a t io n a l,  re g io n a l and 

indeed n a tio n a l,  to  the  e x te n t th a t  c e r ta in  governm ents ' p ra c t ic e  

( fo r  example, South A f r ic a )  became a lm ost a d a i ly  is su e  and imposed 

q ues tions  on th e  in te rn a t io n a l community o f  the  va lue and v a l id i t y  

o f  the  in te rn a t io n a l law  o f  human r ig h ts .

As we saw in  t h is  s tudy , the  p ro te c t io n  o f  human r ig h t s  has become 

the  concern o f  the  in te rn a t io n a l community, which has expressed i t s  

hopes to  p ro te c t  human r ig h t s  and fundam ental freedom s through  

in te rn a t io n a l e f f o r t  rep resen ted  n o t o n ly  by the  c re a tio n  o f  

governm ental and in te rgo ve rn m en ta l in s t i t u t io n s  and le g a l 

in s tru m e n ts , but a ls o  a g ro w in g  number o f  non-governm enta l 

o rg a n isa tio n s , groups, in s t i t u t io n s  and in d iv id u a ls  who devote  

themseleves to  the  cause, le a d in g  to  more p re ssu re  on governm ents to  

safeguard those r ig h ts .
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An e a r ly  express ion  o f  t h is  f a i t h  in  human r ig h ts  can be found in  

the  C h a rte r o f  the  U nited N a tions, which as we saw, im poses a le g a l 

o b lig a t io n  on member s ta te s  to  prom ote and encourage re s p e c t f o r  

human r ig h t s  and fundam ental freedoms. S ince the  adop tion  o f  the  UN 

C harter, in te rn a t io n a l le g a l p ro te c t io n  o f  human r ig h t s  has  

developed to  the  s tage  when i t  could  be argued th a t  the  p ro te c t io n  

o f  bas ic  human r ig h t s  has become p a r t  o f  custom ary in te rn a t io n a l 

law.

In  the  in tro d u c t io n , I  m entioned two ques tions  about the  r o le  and 

e ffe c tiv e n e s s  o f  in te rn a t io n a l le g a l p ro te c t io n  o f  human r ig h ts .  They 

were :

Can the  p re se n t system  o f  in te rn a t io n a l law  e f fe c t iv e ly  p re ve n t 

v io la t io n s  o f  human r ig h ts ?

Can in te rn a t io n a l law  p ro v id e  an e f fe c t iv e  remedy f o r  v io la t io n  o f  

human r ig h t s  in  Arab co u n trie s?

In  the  l ig h t  o f  my f in d in g s  in  t h is  research , I  in te n d  to  t r y  to  

shed some l ig h t  on answers to  these questions.

The answer to  the  f i r s t  question  has n o t been found d e s p ite  debate  

ta k in g  p la ce  on the  in te rn a t io n a l le v e l.  T h is  debate i s  dom inated  

by two p o le s  o f  understand ing. The f i r s t  i s  represen ted  by P ro fe s s o r  

J.S. Watson, the  second by P ro fe s s o r Anthony D*Amato in  the  

eva lua tio n  o f  the  in te rn a t io n a l human r ig h t s  law  w ith  i t s  

in s tru m e n ts , and in  re g a rd  to  the  e ffe c tiv e n e s s  o f  im p lem en ta tion  o f  

those in s tru m e n ts . I  reviewed the  main aspects  o f  t h is  debate in

- v i i i -



Chapter One. In  s p ite  o f  the  v a l id i t y  o f  those ru le s  and organs, 

human r ig h t s  con tinue  to  be v io la te d  in  d i f fe r e n t  degrees around  

the  w orld  today. No doubt t h is  debate w i l l  con tinue  f o r  g e n e ra tio n s  

as the re  a re  few  c le a r -c u t  answers, and in  any case, in te rn a t io n a l  

law, and p a r t ic u la r ly  in te rn a t io n a l human r ig h ts  law , i s  s t i l l  new 

and co m p a ra tive ly  undeveloped.

Doubts con tinue  to  be ra is e d  about the  va lue o f  those  

in te rn a t io n a l in s tru m e n ts  i f  they  a re  unable to  ach ieve success fu l 

re s u lts ,  p a r t ic u la r ly  when we read every  day about n e g le c t and 

ig n o r in g  o f  in te rn a t io n a l law  ru le s  and ju d ic ia l  d e c is io n s , n o t o n ly  

by c e rta in  deve lop ing  c o u n tr ie s  bu t even by m a jo r c o u n tr ie s . We see 

c le a r ly  the  United S ta te s  o f f i c i a l l y  denying  t h e ir  o b lig a t io n  to  

take  account o f  in te rn a t io n a l c o u rt d e c is io n s  on N icaragua; Is ra e l 

ig n o r in g  S e c u r ity  C ouncil d ec is ion  242; the  S o v ie t Union ig n o r in g  

the  UN C h a rte r in  in v a d in g  A fgh a n is ta n . Those v io la t io n s  o f  

in te rn a t io n a l law  g iv e  us an in d ic a t io n  o f  the  e ffe c t iv e n e s s  o f  

in te rn a t io n a l norms as f a r  as im p lem enta tion  i s  concerned, 

p a r t ic u la r ly  w ith  re g a rd  to  the  UN C harter.

On the le v e l o f  human r ig h ts ,  v io la t io n s  take  p la ce  day and n ig h t,  

w ith  d if fe r e n t  degree. I t  i s  tru e  th a t  se ve ra l issu e s  in te r fe r e  in  

the  question  o f  human r ig h ts ,  f o r  which human r ig h t s  in s tru m e n ts  

seem to  pay the  p r ic e . N a tio n a l in te r e s t  and s t ra te g ic  

c o n s id e ra tio n s  n e g a tiv e ly  a f fe c t  human r ig h t s  issu e s  in  one way o r  

another. The even ts  o f  the  P h ilip p in e s  and the  d e p o s itio n  o f



P re s id en t Marcos, the  s itu a t io n  o f  Poland and the  in v a s io n  o f  

Grenada i l l u s t r a t e  how s t ra te g ic  concerns can a f fe c t  in te r e s t  in  

human r ig h t s  is s u e s .

The s itu a t io n  o f  human r ig h t s  v io la t io n s  in  the  A rab c o u n tr ie s  

in d ic a te s  the  u n s a t is fa c to ry  degree o f  human r ig h ts  p ro te c t io n  in  

those co u n tr ie s , The S yria n  re g im e ’s  p ra c tic e s  in d ic a te  to  us the  

p o s it io n  o f  human r ig h t s  in  th a t  co un try . The L ibyan  reg im e and 

o th e r Arab c o u n tr ie s  in d ic a te d  to  the  w o rld  th a t  human r ig h ts  

in s tru m e n ts  and organs a re  igno red  tim e  and again , bu t i s  the  

answer to  abandon the  hope f o r  human r ig h ts  p ro te c t io n  through  

in te rn a t io n a l law?

The in te rn a t io n a l community, through i t s  in s t i t u t io n s  has d ou b tle ss  

im proved as a r e s u lt  o f  the  development o f  the  u nd e rs tand ing  o f  

human r ig h ts ,  as p o p u la tio n s  managed to  ach ieve re g io n a l 

developments in  se ve ra l p a r ts  o f  the  w orld , f o r  example, in  Europe, 

the  American c o n tin e n t, and A fr ic a ,  as we saw in  C hapter One.

D em ocratic governm ents o f  the  European community cooperated to  

achieve re g io n a l p ro te c t io n  o f  human r ig h t s  which i s  cons ide red  by 

the  in te rn a t io n a l s tandard  the  m ost success fu l and e f fe c t iv e  

experience in  ex is tence . The p ro te c t io n  o f  human r ig h t s  in  Europe 

i s  und isputed as the  Europeans were ab le  to  g iv e  s p i r i t  to  those  

in s tru m e n ts  and p ro ve  to  the  in te rn a t io n a l community th a t  

in te rn a t io n a l human r ig h t s  law  could  ach ieve  re a l p ro te c t io n  o f
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human r ig h ts  a t  the  re g io n a l le v e l. The w orld  today w itnesses  

im p lem enta tion  and e f fe c t iv e  r e s u lts  achieved by the  European 

Commission and C ourt o f  Human F ig h ts , as we hea r every  day o f  

in d iv id u a ls  p u rsu in g  t h e ir  r ig h t s  through the  European organs, and 

governm ents a cce p tin g  judgements and amending le g is la t io n  in  l in e  

w ith  in te rn a t io n a l human r ig h t s  la w .

Th is  undisputed achievement s tan d s  as an example to  o th e r  re g io n s  

o f  the  w orld , p a r t ic u la r ly  the  Arab w o rld  today . I t  seems to  me 

th a t development on the  re g io n a l le v e l w i l l  p rove  to  be th e  co rn e r­

s tone  f i r s t l y  o f  more e f fe c t iv e  in te rn a t io n a l human r ig h t s  

p ro te c t io n  in  the  fu tu re . The common c u ltu ra l and h is to r ic a l  

background, p a r t ic u la r ly  the  experience o f  two World Wars and the  

grow th  o f  d ic ta to rs h ip  in  Europe no doubt p layed  an im p o rta n t r o le  

in  the  achievement and sa fegua rd ing  i t .  The Arab w o r ld ’s  common 

c u ltu re  and h is to r ic a l  background cou ld  form  the  background to  a 

s im i la r  re g io n a l development.

Secondly, in  overcom ing c e r ta in  p rob lem s due to  the  gap in  between 

developed and deve lop ing  n a tio n s , such as the  n a tu re  o f  reg im es and 

governments, e s p e c ia lly  when the  p a r t ic ip a t io n  in  in te rn a t io n a l  

t re a t ie s  in  gene ra l, and human r ig h t s  in  p a r t ic u la r  i s  meant to  be 

o n ly  p a r t ia l l y  e f fe c t iv e , as governm ents in te n d  t h e i r  o b lig a t io n  to  

go so f a r  and no fu r th e r ,  the  Arab p o p u la tio n  has been l e f t  to  

s tru g g le  a g a in s t v io la t io n s  o f  t h e i r  ve ry  fundam ental r ig h t s  as we 

saw d u rin g  t h is  research. The governm enta l Arab Commission on Human 

F ig h ts  was in e f fe c t iv e  in  p ro te c t in g  the  human r ig h t s  o f  the  

m a jo r ity  o f  the  Arab people.
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As an in te r-g o v e rn m e n ta l organ dom inated by governm ent p o l ic ie s  

i t  could n o t overcome i t s  p o l i t i c a l  na tu re , and as we saw i t s  main 

concern focussed on the  v io la t io n s  o f  human r ig h ts  in  the  occupied  

t e r r i t o r ie s .

Even though A rab governm ents undertook in te rn a t io n a l o b lig a t io n s  

as we saw d u r in g  th is  s tudy , f o r  the  p rom otion  o f  human r ig h ts ,  i t  

seemes th a t  none o f  the  Arab governm ents were p repared  to  go  

f a r th e r  than the  genera l o b lig a t io n s  under the  two Covenants as f a r  

as com m unications from  in d iv id u a ls  i s  concerned T h is  means th a t  

in d iv id u a ls  c la im in g  to  be v ic t im s  o f  v io la t io n s  can n o t en joy  

im p o rta n t r ig h ts  under the  O p tiona l P ro to co l to  the  Covenant.

As we saw, the  A rabs a re  c a l l in g  today f o r  re g io n a l human r ig h t s  

p ro te c t io n  through non-governm ental in s t i t u t io n s  as the  ve ry  

s ta r t in g  p o in t  o f  human r ig h ts  p ro te c t io n  in  the  Arab w o rld  today. 

Here I  quote, in  f u l l  agreement, from  J .C a ry 's  UN P ro te c tio n  o f  C iv i l  

and P o l i t ic a l  R ig h ts , 1970 : " I t  i s  o fte n  s a id  th a t  the  b a s ic  need 

f o r  human r ig h t s  p ro te c t io n  i s  n o t a t  the  in te rn a t io n a l le v e l bu t in  

each s ta te , where governm ent oppress ion  must be cu rbed ."

I t  seems to  me th a t  non-governm ental agencies have an im p o rta n t  

ro le  to  p la y  in  a tte m p tin g  to  cu rb  t h is  oppress ion , by p u t t in g  

p ressure  on governm ents to  recogn ise  and p ro te c t  the  r ig h t s  o f  the  

in d iv id u a l Arab.

Even though governm ental in i t ia t i v e s  have so f a r  come to  no 

successfu l re s u lt ,  as we saw in  the  f a i lu r e  o f  the  Arab Leaguefs  

Human R ig h ts  Commission, the  w i l l  o f  the  Arab p o p u la tio n  was
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expressed through non-governm ental channels, as we saw a t  the  ve ry  

beg inn ing  o f  the  research . Non-governm ental e f fo r t s  p ro ve  eve ry  day 

the  A ra b s ’ d e te rm ina tio n  to  c re a te  and develop human r ig h ts  

in s t i t u t io n s  in  the  Arab w orld , a b le  to  p ro v id e  a le g a l remedy to  

the  v ic t im s  o f  human r ig h t s  v io la t io n .  We w itnessed th e  emergence o f  

coopera tion  between the  non-governm ental o rg a n is a tio n s  in  Arab  

c o u n tr ie s  and in te rn a t io n a l In s t i tu t io n s ,  which le d  to  re s o lu t io n s  

draw ing  the  a tte n t io n  o f  the  w o rld  to  the  w i l l  and d e te rm in a tio n  o f  

the  Arab p o p u la tio n  to  jo in  the  in te rn a t io n a l com m unity 's  

developments in  t h is  f ie ld  d e s p ite  the  o bs ta c le s  befo re  them.

Non-governm ental in i t ia t iv e s  have ranged, as we saw, from  

educationa l s te p s  to  meet in d iv id u a ls ' need f o r  knowledge o f  t h e i r  

r ig h t s  and freedom s an u rgen t demand l ik e  the  use o f  human r ig h t s  

d e c la ra tio n s , t re a t ie s ,  conven tions through p u b lic a t io n s  and sem inars  

to  c a l ls  f o r  the  suspension o f  o b s ta c le s  to  the  development o f  

human r ig h ts  p ro te c t io n , such as the  l im ita t io n  o f  emergency powers, 

re s to ra t io n  o f  the  r u le  o f  law, w ith  the  se pa ra tio n  o f  pow ers and 

the  re s to ra t io n  o f  the  independence o f  the  ju d ic ia ry .  There have a ls o  

been c a l ls  f o r  the  d r a f t in g  o f  an "Arab Covenant on Fundamental 

Freedoms and R ig h ts "  and the  e s ta b lish m e n t o f  a re g io n a l "Arab  

Court o f  Human R ig h ts "  to  deal w ith  v io la t io n s  and i l le g a l  p ra c t ic e s  

c a rr ie d  out by Arab s ta te s  to  the  d e tr im e n t o f  human r ig h ts .  

I n i t ia t iv e s  focus  on rem oving o bs ta c le s  and c re a tio n  o f  in s tru m e n ts , 

which express the  common ground o f  the  Arabs, and o rgans to  

im plem ent them, ta k in g  in  co n s id e ra tio n  the  n a tu re  o f  the  p o l i t i c a l  

c ircum stances o f  N o rth  A fr ic a  and the  K id d le  East.
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A P P E N D I X  O N E  

B I B L I O G R A P H Y



In  th is  b ib lio g ra p h y , I  have l is te d  o n ly  a s e le c tio n  o f  the  works I  

have consu lted  d u r in g  my re se a rch . F o r o th e rs  , re fe ren ce s  a re  to  be 

found in  the  fo o t-n o te s .

I  have made e x te n s ive  use o f  m a te r ia l pub lish e d  by the  U nited  

N ations, p a r t ic u la r ly  the  re p o r ts  su bm itte d  by s ta te s  to  th e  Human 

F ig h ts  Committee and i t s  co n s id e ra tio n  o f  these re p o r ts . I  have n o t  

l is te d  these in  the  b ib lio g ra p h y , bu t aga in , re fe ren ce s  a re  to  be 

found in  the  fo o t-n o te s .
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W E m rn m

Charter o f the Ifni ted Nations = I

Universal Declaration o f Hunan Rights s 2

Geneva Conventions (1945) *  3

International Covenant on C iv il and P o litic a l Rights s 4

Optional Protocol to the Covenant on C iv il and P o litic a l Rights = 5

International Convention on the E l in i  nation o f Racial Discrimination = 6

Convention on Elimination o f DU Forms o f Discrimination against i/omen " 7

Convention on the Prevention and Punishment o f the Crime of Genocide s 8

Convention on the P o litic a l Rights o f Vomen = 9

STATES 1 2 3 4. 5 G 7 & 9

A lg e r i a X X ? X - X - X -

Dam, Yemen X X ? - X - - -
E gypt X X X X - X X X X

I r a n X X 7 X - X - X -
I r a q X X 7 X - X - X -
I s r a e l X X X s - X s X X

Jordan X X 7 X - X s X -

K u v a i t X X 7 - - X - - -

Lebanon X X X X - X - X X

L ib ya n  Arab  
J a m a h i r iy a X X 7 X - X - - -

Morocco X X 7 X - X - X X

Oman X X 7 - - - - - -
Aa t a r X X 7 - - X - - -
Saudi A ra b ia X - 7 - - - - X -
Sudan X X 7 - - X - - -

S y r ia n  Arab  
R epub I i  c X X X X - X - X -

T u n is ia X X 7 X - X s X X

Uni te d  Arab  
E m ira te s X X 7 — X

_ _



UNIVERSAL DECLARATION OF HUMAN RIGHTS’

STATE SIGNATURE RATIFICATION

A ll Arab states, except Saudi Arabia Cabstained).

When the U n iversa l D e c la ra tio n  was d ra fte d  in  1948', Jam il Baroody, the  

re p re s e n ta tiv e  from Saudi A rab ia , proposed d e le t in g  the re fe rence  to the  

freedom to change r e l ig io n  o r b e l ie f ,  in  A r t ic le  IS, saying that th is  

statem ent might be o ffe n s iv e  to Moslems,2



INTERNATIONAL COVENANT ON CIVIL ANO POLITICAL RIGHTS3

STATE SIGNATURE RATIFICATION

A lg e ria  W th  December J368

Egypt 4 th  August 1S67 14th January 19B2

Ira n  4 th  A p r i l  1968 24th  June 197S

Ira q  18th February 1969 25 th  January 1971

Is r a e l  19th December 1966

Jordan 30th  June 1972 28 th  Nay 1975

Lebanon 3 rd  November 1972

Libyan Arab Jam ahiriya 15th Nay 1970

Morocco 19th January 1977 3 rd  Nay 1979

S yrian  Arab Republic 2 1s t A p r i l  1969

Tunisia 30th  A p r il  1968 18th March 1969



R e s e rv a tio n s  and in t e r p r e t a t io n s * have been made by some o f  th e  A ra b  s ta te s , 

as f o l lo w s : -

IRAQ

t h a t  t h e i r  e n t r y  a s  a p a r t y  to  t h i s  t r e a t y  s h a l l  in  no way s ig n i f y  

r e c o g n it io n  o f  I s r a e l ,  n o r  s h a l l  i t  e n t a i l  a ny  o b l ig a t io n s  to w a rd s  I s r a e l . 

F u r th e r ,  th a t  t h e i r  e n t r y  s h a l l  n o t c o n s t i t u te  e n t r y  a s  a p a r t y  t o  th e  

O p tio n a l P ro to c o l.

T h is  was re c o n firm e d  on r a t i f i c a t i o n .

UWTM JMB JAMMIRIU

t h a t  accep tance  and a cce ss io n  to  t h i s  Covenant in  no way s ig n i f y  

re c o g n it io n  o f  I s r a e l ,  n o r  le a d  to  d e a lin g s  w ith  I s r a e l  connected  w ith  th e  

Covenant.



SYRIAN AMB REPUBLIC

t h a t  a c c e ss io n  to  th e  tw o C ovenants s h a l l  i n  no way s ig n i f y  r e c o g n it io n  o f , 

o r  e n t r y  in t o  a r e la t io n s h ip  w ith  I s r a e l  

f u r t h e r , t h a t  th e y  c o n s id e r  th a t  A r t i c l e  48, p a rag ra p h  1 o f  th e  Covenant to  

be in c o m p a tib le  w ith  th e  p u rp o se s  and o b je c t iv e s  o f  th e  Covenant, a s  i t  does  

n o t a l lo w  a l l  s ta te s ,  w ith o u t  d is c r im in a t io n ,  t o  become p a r ty  t o  th e  

Covenant.

OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON C IV IL  AND POLITICAL

RIGHTS5

STATE SIGNATURE RATIFICATION

No A rab  s ta te  has  a s  y e t  s ig n e d  o r  r a t i f i e d  th e  P ro to c o l

1, SIEGHART, Paul -  The international lav  o f human rights (1983) p 24
2, UN Chronicle Vol 21,2 1984 p x i i i
3, SIEGHAR1', Paul -  The international lav o f human rights (1983) pp447-449 (Table djICPR)
4, ib id ,, pp4S8-9, 482
5, ib id ,, p467 (Table A;1CPR OP), and Human rights international instruments ; signatures, ra tific a tio n s , 
accessions, e tc ,, September 1983, pp4-l5,


