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Introduction

“Freedom Is a supreme value for all Arabs because
they are deprived of It, The Arab people are deprived of the
fresdon of thought and expression, of the right to participate
In decision-naking; they are axposed te Imprisonment, torture
and aurder - Including collactive nurder; thair honour is trampled
upen, their highest values vielated; and silence and submission
are Inposed ypon them everywhere, The Arab people are today
desperate and without hope, without faith In thewselves or In
their regimss, *!

This is the depressing picture of the Arab people, described by a
group of Arab intellectuals, academics and professional people, at a
meeting held in Hammamat, Tunis, in 1983. They describe a people
lacking  political rights and freedoms and, more seriously, the
viplation of the basic human rights of 1life, liberty and physical
integrity by their regimes.

The depressing circumstances of contemporary political life in the
Arab world has led me to make this study, aiming to examine \tbe
position of Arab countries in the light of their obligations under
international law, by analysis of +the instruments of international
buman rights law which recognise and aim to protect certain rights
and freedoms. I intend to examine the status of those instruments
whether at the national, regional or international level. I will
examine the Arab governments’ legal position according to

international institutions and the Instruments, in particular, to

what extent they recognize them and subject to what restrictions.

1, The Hanmamatl Declaration, Nerip Reparts, January 1984, p23
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I will review whether those rules and Instruments are acceptable
to all the Arabs and iIf Arab states bhave made relevant

reservations or derogations.

The purpose of this analysis is to assess the extent to which the
Arab individual’s rights and freedoms are protected, and the legal
remedy available to him, in the light of international bhuman rights
law, as well as in the regional and national provisions which aim
to achieve protection of human rights,

I examine different concepts of buman rights and other
International issues related to them, Including the Islamic concept
of international law and human rights, as in the contemporary Arab
world religion continues to be a significant factor.

Vhether Islamic teaching is in contradiction with the principles of
modern international law or internationally agreed human rights
must be examined in the light of certain statements from Nuslims,
expressing extreme views which I quote :

*Mhat they call human rights is nothing but a collection of corrupt rules worked out by
Zionists to destroy all true religions’

Ayatollah Ruhollah Khonsini
and :
"Hhen we want fo find out what Is right and what is wrong we do not go to the United
Nations; we got to the Holy Keran .., For us the Universal Declaration of Human Rights is

nothing but a collaction of nunbo-jumbo by disciples of Satan ,,,*
Ayatollah Kir-Ali Noussave-khamench’i=

2, “Islan and human rights® Edvard Kertimer Index on Censorship 5783, p&
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Human rights issues became more and more of concern to the
international community as reflected by the increasing number of
non-governmental organisations which devoted themselves to the
movement of human rights, as a natural reaction to a series of
factors, The human rights movements represented by several
international organisations, UN organs and agencies, Amnesty
International and the International Commission of Jurists, etc.,
responded to the human rights Issues, Iincluding the practices of
governments, 1in a very effective way despite the nature of the
governments.

As human rights and their protection gained Important status in
modern history especially after the Second VWorld War, becoming an
important subject of international law, therefore, this research will
concentrate on the Iinternational instruments now in force which
declare the law of human rights, concentrating on certain rights and
freedoms of concern to the political life of the Arab individual.
This means the basic undisputed rights and freedoms which leave no
room for question as to whether they are compatible with any
culture, ideology or religion - the rights of life, liberty and
security of person.

Two questions which dominate the i1ssue of the role and
effectiveness of international bhuman rights law as far as this
research is concerned are ! can the present system of iInternational
law effectively prevent vioclations of human rights?

Can international law provide an effective remedy for violations of
buman rights in Arab countries?

-ii1-



In the first Chapter, I examine the origins, background and
development of international human rights law. Of particular
interest to the research iIs the role of revealed religion as a
source of human rights. I examine the Islamic teaching with regard
to individual’s rights and freedoms, and in particular its role in
defining the inalienable rights of the individual in his relation
with the state. In a sense rights granted by religious teaching are
substantially the same as the rights derived from the state of
nature, the so-called "natural rights” of man, elaborated by John
Locke and codified in the first historical human rights declarations
of the eighteenth century,

After a brief survey of the legal developments during the
eighteenth and nineteenth centuries, where I examine Iimportant
principles of the developing law of nations, such as the doctrines
of national sovereigniy and humanitarian intervention, I analyse
some of the important modern human rights instruments. Beginning
with the UN Charter, I assess the contents, and the legal status and
implications of the principal Instruments of concern to the
- research, particularly the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the
Optional Protocol to it, and other instruments such as the recently
adopted Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. Since many of the Arab countries
examined in the research have acceded to some of these international
instruments it is worthwhile to analyse their legal standing and the
obligations undertaken by signature and ratification so as to

—iy—



establz‘sb the legal position of Arab states in the light of
Iinternational law and human rights issues,

By surveying the development of the modern international law I am
able to examine a number of Issues which affect the human rights
position in the Arab countries today, including the principle of
national sovereignty which continues to pose difficulties for the
International community in investigating and attempting to deal with
buman rights violations. By examining the content and legal status
of modern instruments, I hope to clarify the legal undertakings of
signatories of these instruments and hence their obligations, both
to the international community and their own citizens.

As well as the discussion of the contents of modern international
buman rights instruments, I briefly examine the problems involved iIn
their implementation, The debate over the evaluation of international
law and human rights could not answer the questions which arise in
regard to the effectiveness of those instruments. The point has been
made, principally by Frofessor Watson, that in view of the limited
effectiveness of international human rights law, its role in the
protection of human rights is at best limited,® if such a role could
be said to exist at all.®

After a survey of regulating and Iimplementation procedures
Incorporated in the Covenant, the quasi-judicial process established

under the Optional Protocol, and other UN reporiing and

3, “legal theory, efficacy and validity in tha development of human rights noras iIn
international law* J,§, Watson University of Illinois Law Forun 3 1978
4, “The limited utilify of international law in the protection of human rights* J,§, Valson

American Sociefy of International Law, 1960
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investigative procedures dealing with human rights issues, I pass
from global international human rights law to regional developments
in the field of human rights protection., In this section, I examine
briefly the achievements of the European states In developing the
most effective standard of human rights protection now existing ,
focussing on the effect of the European Court and Commission, before
passing to other regional developments.

I exanine the buman rights activities of two regional organisations
: the Organisation of African Unity and the League of Arab States. I
examine the content of the African Charter in some detail since the
instrument contains a number of unique provisions and in some
aspects differs from other international developments, particularly
in the role and competence of the Committee established to regulate
the observance of the African Charter of Human and Peoples’ Rights.
Finally, I examine the activities of the regional organisation
particularly concerned with the Arab world, surveying the
establishment of the Permanent Arab Commission on Human Rights by
the League of Arab States.

By examining the issues of Iimplementation, such as reporting,
investigations, inter-state and individual applications, I hope to
demonstrate a small part of the present range of legal remedies for
human rights vioclation. By examining regional developments which
already offer an Iimpressive safeguard of human rights and promise
more effective safeguards to the individual in the future, I hope to
show both the present achlevements of human rights law, and its
potential for developing human rights protection Iin all regions of

the world.
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In the second Chapter, I examine certain human rights issues which
form the subject of the research : the practices of arbitrary arrest
and detention, torture and cruel, inhuman or degrading treatment or
punishment, and extra-judicial killing. I examine each of the three
issues according to a similar procedure, beginning with an analysis
of the international legal understanding of the practices. My
analysis of each Issue is based on the provisions of international
human rights instruments dealing with the rights viclated by the
practices, including definitions, where appropriate, as well as the
findings of International and regional organs, like the UN Human
Rights Committee, where their Interpretation illustrates legal
understanding, and the European Court and Commission of Human
Rights, whose findings and consideration of alleged viclations of
the BEuropean Convention on Human Rights and Fundamental Freedoms,
contribute valuable Jurisprudence on the interpretation and
understanding of human rights law,

The next stage of my analysis is to examine the effect of the
state of emergency on international and national legal protection of
human rights, since there is frequently a link between the state of
emergency and grave violations of buman rights, with particular
reference to Article 4 of the International Covenant on Civil and
Political Rights concerning derogation in time of public emergency.
The most detailed discussion of this iIssue occurs in my examination
of the practice of arbitrary arrest and detention since derogation
from the protection of individual'’s liberty is provided in Article 4,
while the rigbts of physical integrity and life are held to be non-

derogable under any circumstances.
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After examining the 1legal provisions to be found at the
international level concerning each of the issues, I pass to the
national legislation of Arab countries, analysing the constitution
and other laws In terms of the standard minimum legal protection
identified at the international level. This examination of national
legislation establishes the extent to which these rights are legally
safeguarded in the Arab countries. Finally, I examine the practice of
Arab governments with regard to the three Issues using, in
particular, the findings of Amnesty International, to establish the
occurrence and extent of human rights violations in the Arab world.

Ky analysis of the human rights issues contains, In the case of
torture, examination of the travaux preparatoires for the Convention
against Torture, since this record of the points of dispute and
areas where agreement on iInternational action was difficult to reach
Is valuable for the light it sheds on international law in general,
and the attitude of the international community to this human rights
violation 1n particular. The sections in which I analyse the issues
of arbitrary arrest and detention and extra—judicial killing make
use of reports produced at the request of the UN Commission on
Human Rights, in order to examine the Iinternational legal
understanding of these practices in the absence of definitions in

the instrumenits themselves.
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The Arab governments' recognition and indeed acceptance of
international legal provisions protecting buman rights is again
under examination in Chapter Three where I survey the response of
Arab governments to International organisations on human rights
issues. In Chapter Three I examine the response of Arabs at a
number of levels to their human rights position.

I review the governmental progress in the establishment of a
regional commission in the field of human rights as a response to
the call of the UN foz: the establishment of regional human rights
organs. Again at governmental level, I examine the response of Arab
governments to international organisations. I begin with certain
Arab governments' response in the international forum of the United
Nations, concentrating particularly on the official response to
reporting obligations undertaken by signature of the International
Covenant on Civil and Pplitical Rights. I examine the reports
submitted to the Human Rights Committee under Article 40, reviewing
particularly those sections of country reports dealing with the
three issues of Interest to the research and also examining
discussions between Arab governments’ representatives and the Human
Rights Committee during consideration of reports.

In the next section of Chapter Three, I survey communications and
discussions between Arab governments and the non-governmental
organisation, Amnesty International, agaln concentrating on the three
Issues of the alleged practice of arbitrary arrest and detention,
torture and extra-judicial killing.



Fipally, I examine +the efforts of Arab non-governmental
organisations concerned with human rights at regional and national
levels. I concentrate on the achievements of the Union of Arab
Lawyers and the efforts of the authors of the Hammamat Declaration
of Tunis, but alsoc demonstrate the efforts of human rights groups at
a national level, particularly in Libya and Syria.

By examining the response of Arabs at all levels to their human
rights position, the extent of real acceptance and understanding of
international buman rights norms can be demonstrated. In addition,
the extent of governmental implementation of their human rights
undertakings can be seen in tbeir' response to Iinternational
prganisations.

In the final Chapter, I examine the Islamic concept of human rights
and other related issues in Islamic law. As I mention at the
beginning of the introduction, the Islamic religion is an important
factor in contemporary Arab politics, and I find it very important
to examine Islamic theory in order to reconfirm that Islam does not
reject modern developments .fn human rights protection, as some
Muslims claim. I try to demonstrate similarities and common
conclusions in Islamic understanding and modern international law in
order to show that there is no fundamental contradiction between
Islamic concepts and those of modern international law,

My analysis begins with an examination of the law of nations from
the Islamic point of view, aiming to show that Islamic International
law recognises many rules to be found in modern international law.
As background to my examination of the Islamic concept of

international relations in time of peace and war,
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I examine the Iissues 'of Dar al-Islam, Dar al-Harb, Dar al-Ahd and
the concept of Jibhad, as examples of +the rules of Islamic
understanding of international relations, As examples of Islam’s
understanding of Iinternational law, I examine Islamic humanitarian
law, the Islamic law of treaties, and the protection of diplomats
under Islamic law (Shari‘al.

In the next section I examine the understanding of Islam to human
rights concepts, concentrating again on the rights of concerﬁ to the
research : life, liberty and physical integrity. I concentrate on the
primary sources of Shari'a - the Qur'an and Sunnah, but also using
secondary sources, such as the consistent practice of the four
Kalifas, in order to demonstrate Islamic teaching. I examine the
protection of human rights in Islam in the 1light of the modern
International iegal provisions protecting human rights, in order to
demonstrate that on basic issues, the iwo concepts are oampatible,
and reflect common moral and social values.

In the final section of Chapter Four, I survey the position of
Islapic law in some Arab countries, choosing my examples to
demonstrate the varying extents to which Islamic law has been
retained or re-instated in modern Arab countries, and very briefly
shed light upon its effects on bhuman rights and law in those

countries,
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LEGAIL DISCUSSION OF HUMANW
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SECTION ONE

SURVEY OF HUMAN RIGHTS THEDRIES

(a) Natural law
(b) Positivist theory

(c)> Marxist theory



4 basic problem of the discussion of human rights theory in any
time is the difficulty in identifying and defining human rights.

Some bave Iidentified human rights as those which are '"universal”
and ‘’moral”. Such terms add 1ittle to our understanding of the
nature of human rights, as we still have to say what makes certain
rights "moral” or "universal”, and by which criteria such values may
be assigned.’

The difficulty in definition is not confined to the broader term
"human rights”, but, as we shall see, definitions of the nore
specific civil and political rights are complicated, not only by
their nature, but in addition, by the fact that they are often
discussed and drafted in general terms so as to avoid
disagreements between governments, whether in creating instruments
or In regard to Implementing them, as a result of different
Ideologies.? This difficulty may not be considered a major problem,
as most nations agree, on paper at any rate, that those rights and
freedoms in general, whether political or civil, economic, social or
cultural, are considered to be:

", the fundawental noral and social valuss which should be, or should
continue to be realised in any sociefy Fit for intelligent and responsible
titizens®

Ythose nininal things without which it is inpossible to develop one‘s
tapabilities and to live a life as a huwan beiny,,, *?

1, *The Jurisprudence of human rights® by Jeroms Shestack in Human Rights in International

Law Yol 1 (ed) Theodor Meron, 1984 pp 74-75

2, Human rights in the world 4K, Robertson 1372 p71

3, “Netural Rights® by Nargaret Nacdonald In Froceedings of the Aristetelian Seciely 47
(1946-1947), p240 and  *Rights, Huwman Rights and Racial Discrinination® by Rithard 4,
Wasserstron  Journal of Fhilosophy, &1 ; 20 (October 29 1954), pE38, gquoted by Hugo Adam

Beday in “Human rights end foreign assistance programs® in Human Rights and US Foreign
Folicy (Fds} Peter 6, Frown and Douglas Kaclean, 1979 p4?
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Host writers on this subject comment upon the difficulty of fixed
definitions in the formulation of human rights theory.® This is
directly atiributable to the differences in perspective based on
needs, conflicts, practical circumstances and above all, intefests.
ds a result there bhave been differences of opinion, and
disagreements over the interpretation of issues, whether in political
or philosophical contexts., In interna;tianal politics, differences of
culture, national traditions, and political interests must be counted
for their impact on the concept of human rights. The United Nations
voting patterns on human rights issues indicate that many nrations
have different standards in their definition of human rights.*®

This in turn will raise another point, concerning the mechanism for
their protection. One could raise the question of whether human
rights legislation and enforcement should be considered matters of
national jurisdiction, or international matters. I will examine this
question later in the chapter,

In order to understand and appreciate the concept of human rights,
I shall examine its philosophical and legal perspectives, then pass
to its historical development, ending in the twentieth century
with the birth of international human rights instruments after the

Second World Var,

£, Hunan rights and world public order @ the basic policies of an infernational law of hunan
dignity HKyres 8, Nelougal, Harold O, Lasswell, end Lung-chu Chen, 1950 ppéd-65
&, An example of how voting patferns on hunan rights issues reflect different cultures and
national traditions can be seen in the veling on Resolution 39/137 of 18984 which dealt with
the gquestion of a serond draft optional proforol to ICCFR, aiming fo abolish rapital
punishnent, Tha voting pattern is instructive bscause It clearly reflects the attifude of
the pajority of Arab and Islapic countries towards this issue,

Resolutions and Decisions adopted by the Geperal ﬁsseezb!y during the first part af its

thirdy-ninth session 18th Saptenber -18th Decenber 1984, pdd2-3,
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reflecting the incresssd comcsrn of large
the world towards their fellow human beings.

I intend to begin by looking at some major issues in human rigb??s
theory : natural law and the autonomy of the individual; positivism
and the authority of the state; Marxism,

Natural Law :

Natural law theory, first elaborated by the Stoics of the
Hellenistic and Roman period, embodies elementary principles of
Justice as irrevocable, unalterable and eternal rights.® One can say
that the western tradition of human rights is very much associated
with what may be called the "natural law"” tradition.”

Grotius was important in developing secular natural law. He defined
natural law as "a dictate of right reason which points odt that an
act, according as it is or is npt in conformity with rational
nature, has in it a quality of moral baseness or moral necessity.”
In fact, modern human rights law rests mainly on natural law and
natural rights theory. difficulties may arise in deciding Wbiéb
rights are to be derived from "nature”. While basic human rights
such as life and liberty seem to derive from the "natural state” of
man, other more sgphisticated claims  have a less firm basis in
natural theory. He also developed the "Law of Nations” based on laws
derived from the will of man and the principles of the Iaw of

nature,

é, *The Jurisprudence of Kumsn Rights® by Jerome Shestack in Human Rights in Internationsl
Law Vol 1 Ed Theodor Neron, 1984 p77

7, "Thz Roofs and Origins of Human Rights® by Flaine Fagels in Human Dignity : The
Internationalization of Human Rights Ed, Alice Henkin pé
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These Iideas of natural rights have been develgped in internaticnal
law in the twentieth century by H. Lauterpacht.

John Locke formulated a doctrine in which men, rational by nature,
and free because they are rational, are capable of knowing for
themselves the fundamental principles by which their conduct ought
to be governed. All that is needed is the additional force and
authority of civil government to ensure that these principles will
be reépeoted by all. Thus, under the law of nature, men enjoy natural
rights, inherently theirs as men, which constitute a standard prior
to all government and indeed all society. The rights are those of
life, liberty and estate.®

Locke’'s "Two Treatises of Goverament” and the ‘YLetters of
Toleration are important for understanding his political theory, but
they also remind us that the theory of natural rights, in his point
of view, is concerned not only with rights of political liberty and
of property, but also with rights of conscience, rights manifested
Iin freedom of belief, freedom of religious practice, freedom of
worship, all in ways that do not encroack upon the rights of others
so as to require the intervention of the civil power,

Locke’s "Two Treatises of Government” formed the classic doctrine
of natural rights, not only for England and continental Europe, but
the doctrine also became classic for North America. We encounter the

doctrine in a document like the American Declaration of

8 *Tha rights of nan since the refernation ; an historical survey® by J.H, Burns in An
Introduction to the Study of Human Rights, p24
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Independence, with its assertion of the existence of "inalienable
rights”, among which are "life, Iliberty and. the pursuit of
happiness".®

Ve find it again, more elaborately, in the French Declaration of the
Rights of Man and the Citizen in 1789, While this indicates that the
idea of natural rights was at this time in the arena of actual
political conflict and action, it must be pointed out that,
philospophically, the doctrine has been nuch criticised, from the
eighteenth century onwards.

Two schools of thought which criticised natural rights theory were
the Utilitarians and the Sceptics, The Utilitarians argued that the
appeal to natural rights was useless and indeed dangerous - useless
because it substituted an abstraction for the measureable
criterion 51‘ the greatest happiness of the gréatest number, and
dangerous because of its implication that any; institution might be
open to challenge by those who claimed it infringed their
inalienable natural rights,

In similar vein, the Sceptics, including Bentham, argued that &
scientific technique for achieving bhuman bhappiness should be
substituted for the Iirrelevant rhetoric of natural law and tke
rights of man.’® Whatever may be said about natural rights theory,
it cannot be denied that this theory makes possible an appeal

against unjust power to a higher authority which protects individual

8, Human rights in tha world 4K, Robartson, 1982 pb
10, *The rights of man since the reformation ! am histerital survey® by J,H, Burns in An
Introduction fo the Study of Human Rights, ppid-26
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human rights.'! It identifies human freedom from which other human
rights naturally flow., It provides properties of dependability and
support, domestically and Iinternationally, for a human rights
system. The critical problem facing natural rights doctrine, now as
in the past, is how to determine the norms that are toc be
considered as part of the law of nature, and therefore inalienable,
and how to determine the scope of natural rights.

Positivist Theory :

Ideological controversy did not substantially advance the doctrine
of individual human rights, but from the controversy, there emerged
positivist thinkers, 1ike Bentham and Austin, who sought to bring
about reform in the law to meet the natural changing needs of human
beings.

FPositivist theory and its philosophy came to dominate legal theory
during most of the nineteenth century, and it still commands
considerable allegiance 1In the twentieth. In accordance with
positivist theory, the source of human rights is to be found only in
the enactments of a system of law with sanctions attached to it.’*
However clearly the evaluation of this theory in the protection of
buman rights relies very much on the bearing of states. Although one
could easily focus on specific implementation that is necessary to
protect particular rights, this legal conception 1s useful in

developing a system of human rights in international law through

11, Humsn rights and world public order  the basic policies of an International law of
hunan dignity HKyres S, Nelougal, Harold B, Lasswsll, and Lung-chu Chen, 1880 ppéi-65
12, “The Jurisprudence of Human Fights® by Jerope Shestack In Human Rights In International

Law Vol 1 Ed Thoodor Weren, 1984 p78
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treaties and laws agreed by nations.’?

In criticism, one may say that the positivist approach left no room
for the status of the Iindividual in Iinternational law, and, in
addition, that it encourages that immoral laws be obeyed because
they are legitimate, as is happening in the territories occupied by
Israel, and in South Africa, where viclations of human rights are
sanctioned by law.

On this last point, the positivist theory bhas been widely
criticised, though some moral philosophers, I1like Frofessor Hart,
tried to refine and free this theory from its mistakes, and he
himself continues to argue for a concept of law which allows the
validity of law to be distinguished from its morality.

Marxist Theory

As we come to Harxist theory, we will notice that it approaches the
nature of human beings not as individuals with rights from inherent
nature or divine attribution, but  as ‘'specie beings”. MNarx saw
nothing natural or inalienable about human rights in a society in
which capitalists monopolise the means of production. He regarded
the notion of Individual rights as a bourgeois illusion.’* He
rejected the idea that man’s rights reflect bhis relationship to
society, in favour of society organised in a State, where the State

is the spurce of citizens’ rights.’®

13, Human rights and world public order ! the basic polities of an infernational law of
human dignity HKyres 8, Nebougal, Harold B, lasswell, and Lung-chu Chan, 1980, pid

14, “The Jurisprudence of Human Rights® by Jerome Shestack in Human Rights in International
Law Vol 1 Fd Theodor Keron, 1984 pp8l-83

15, Huwan rights in the world A H, Robertson, 1982, pl0
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Modern communist doctrine says that, no matter what the actual
wishes of men and women may be, their true choice is to choose the
goals the State has set. No doubt
with such a premise, coercing people into accepting these goals
becomes a matter of fulfilling their real selves in furtherance of
true freedom.’'®

4s modern communist doctrine has developed Marxist theory, the
current system in FEastern Europe and the Soviet Union represents
the transitional state of socialism under which the State and ruling
party play a key role in transfoerming society.

As Frofessor FPollis says:

“Such a ronceptualization of the
nature of society precludes the existence of Individual
rights rooted in the stafe of nature which are prior to
the state, Only legal rights exist, rights which are
granted by the state and whose sxercise is contingent on
the fulfilpent of obligations fo sociely and to the Soviet
state,

Furthermore, since capitalisn is exploitive, and individual
rights, inclusive of the right to private property, are bourgsols
rights, socialist rights, which satisfy the basic needs of
survival and securify, constitute the substance of human rights,, *'7

One can say that international human rights were affected by this
ideclogy, as many of the economic and social provisions mentioned
by the United Nations Declaration, and the International Covenant of
Economic, Social and Cultural Rights owes much to this theory of the
communist states. No doubt the contribution of the communist states

added another dimension to the definition of human rights by

Including basic economic and social rights,

18, *The Jurisprudence of Hupan Rights* by Jerome Shestack in Human Rights In
International Law Vol 1 Ed Theodor Keron, 1384
17, Culture, Ideslogy, econonics and hupan rights, 4, Follis, 1981
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I have examined natural law as a source of human rights, the
positivist approach and the MNarxist view of human rights since
these theories have been most important in +the development of
modern human rights law.

Another important source of human rights is revealed religiomn. I
have chosen io examine the Islamic religion as an example, because
as well as showing revealed doctrine as a source of human rights, it
demonstrates how this source develops a system of law protecting

individual rights within a community,
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SECTION TWO

RELIGIONM AS A SOURCE OF HUMAN RIGHTS
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Although one cannot say that any of the major religions uses the
term or concept of human rights In an cbvious way,’® nevertheless it
can be shown that what we might recognise as fundamental human
rights and freedoms are contained in, and recommended by the three
principal faiths - Judaism, Christianity and Islam.

I will examine religion as a source, briefly and without profound
discussion. In general terms, theology presents the basis of a human
rights theory as stemming from laws higher than states., Of course,
theories of human rights based on religious teaching presuppose the
acceptance of the revealed doctrine as the source of such rights.

In each of the faiths, it is taught that man Is created in the
image of God, which Iimmediately endows the human being with a
certain value. Another aspect of religious teaching - that of a
common creator of mankind, produces the notion of common humanity,
and equality and indeed universality of rights. In addition, because
rights are endowed by a divine Creator, they are not subject to
mortal authority or abrogation. This introduces the important idea
that human rights are inalienable, and are to be recognised and not
conferred by any authority. Therefore I disagree with Elaine Fagels
when she describes this idea as a ‘'specifically Western view of the

relation of the individual and society”.’?

18, *The jurisprudence of human rights® by Jerone Shestack in  Human rights In International
Law ; legal and policy issuss, 1884 Vol 1 (ed) Theodor Meron p75

18, “The roofs and origins of human rights” by FElaine Fagelsin  Human dignity : the
Internationalization of hunan rights, (ed) A, Kenkin, 1979 p7
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contribution of this religion to the development of human rights, as
it has participated in and supports the principles of equality,
liberty and justice which underlie international human rights today.
4ds a starting point, it is my duty to stress to international
public opinion that it should not confuse what is bappening in some
Islamic countries in the field of human rights with the teachings of
Islam. Neither Islam nor any other rel.z’gién could tolerate such
violations as a part of its teaching.?°
Islam is a religion based on humanity, Jjustice, liberty and

equality. Adverse criticism is no doubt the result of practices
which have very little to do with Islamic teaching, as well as an
ostensible lack of knowledge and familiarity with the historical,
cultural and religious fundamentals of Islam. I will examine this in
more detail in Chapter 4.

Examining the Islamic religion as a source of human rights I will
begin by saying that human rights, whether pplitical and civil, or
economic, social or cultural were mentioned fourteen centuries ago in

the content of the Shari’a.?’

20, There is no place for the UN to plead wnwillingness fo be involved In a controversy with
religious underiones, whan It Is clear enough that their actions are connscted with no
religion, Islanic or otherwise,

2, Shari'a is an Arabic word meaning the path to be followsd, It neans the rconduct of
KNuslins and the rules which govern all aspects of life,

Shard‘ah; the Islanic law  Abdur Rahwan I foi, 1984 page 2
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Islam 1= able to go beyond revealed doctrine,
Shari’a contains the following sources?®? :
(a) the Qur’an, containing the revelations to the Frophet
Nubhammad, as the first primary source of Shari'a;
(b) the Sunnah, which contains the conduct and behaviour of the
Frophet, as a second primary source;
Secondary sources include the ‘'consensus of opinions' (al-Ijma);
Yanalogical deductions” (al-Quiyas); "public interest' (Istihsan);
Ylegal presumption'" (Istishab); "blocking +the ways"” (Sadd al-

Daharai); the four schools of Figh and their leaders.

Basic bhuman rights are safeguarded 1in Islamic teaching. The
fundamental right is the *right to life” and the verses of the
Qur'an®® declare :

“I anyone slew 2 person unless it be for aurder or for preventing mischisf In the land,
It would be as If ha slew the whole people; and if anyons saved a life, It would be a5 If he
saved the 1ife of the wholg people® (5;3)°

Moreover the Qur’an declares :

*And slay not the life which Allah hath forbidden save with right” (Qur'an & ; 151}

Islam recognises the basic right of life, whether in time of war or
peace-time, It prohibits the taking of life except as a measure to
punish crimes through competent legal channels. Islam considers

nurder as the greatest sin. The Injunction applies without

dietinction as to race or colour or sex.??

22, Shar'ia the Islanic law Abdur Rabman I Doi 1984 Fart ]

28, For references to the Qur'an throughout the ressarch I have wsad The Keran | 2
translation by A,J, Dawood, 1978

2, Human rights in Islan, Abul A'la Hawdudi 1960 ppl7-18
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“And peaple are but a single mation* (10:19)

*Surely the noblest of you with Allsh Is the post plous of you” (49:13)

Islam promotes the equality of mankind, and forbids discrimination
related to race, colour or nationality., This is confirmed in the
Sunnah as the Prophet declared at Arafat :

1, A coloured person has no preferepce over & white nan, nor a white person over & coloured
ong, nor an Arab ever 3 non-Arab, nor & non-Arab over an Arab, excapt through righteousness

2, Every believer is a brother of another belisver and all Nuslins are brathers unto one
another,

Here I feel that I should examine briefly what is meant by the
Islamic concept of the limitation of equality as a human right. The
Islamic notion of equality distinguishes legal equality from the
abstract notion., It is true, therefore, that Islam does not sanction
absolute equality among its votaries. 2%

The Qur'an says :

“Yarily we have given prefersnce to some over others®

So one can say that the concept of equality in the Islamic faith
means objective equality before the law, in broad terms,equality in
opportunity, and equality in civil rights, irrespeciive of colour,
race or sex as well as social equality. The only restrictions on
this equality are where there is conflict with other principles of

the religion.?¢

25, The roncept of state and law in Islan, Faroog Hassan 1981 pdl
26, See also my discussion In Chapfer Four, both in the gensral discussion of [Islam and
hunan rights, and my exanination of Islanic law in the Arab countries,
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According to the Islamic notion of liberty, & Huslim iz frss iz
that he is not required to obey any authority but that of God. This
means that he is free within the limits prescribed by Shar’ia. Ho
one can encroach on the rights and freedoms of others, but at the
same time he can feel free within his own rights.

Freedom of expression and liberty of conscience are two
cornerstones of Islamic teaching. EBarly Islamic bhistory is full of
Instances of such freedom. An ordinary citizen can feel free to
criticise the bhighest iIn the state and call him to account,
confirming that individual freedom is sacred only as long as it
doss not cénflict with the rights and Interests of other
individuals.®”

The Qur'an provides for the protection of religiocus sentiments®® :

"And If the Lord had willed, surely all those who are in the earth would have balieved all
of them: wilt thou therefore compal men i1l thay become balisvers?” (10:99)

*There is no compulsion in religion® (2,256, 6:108)

‘And do not abuse them whom they call upon besides Allsh, lest excesding the linits they
abuse Allah ouwt of Ignorance, Thus we have nade fair-sssming to every people thair deeds;
then to their Lord shall b their return, then he will inform thew of what thay did” (5:1092

With regard to some of the other rights I will concentrate om in
this research,the Sunnah says |

Frophat Nohanned says “Allah will punish those who persscute others on the sarth”
and with regard to torture, the Sunnah prohibits torture and
cruelty, The Prophet said :

“No onz should be subjected to chastisement by firs?,

and also admonished against hitting any person on the face.

27, The roncept of state and law in Islan, Faroog Hassan, 1981 ppdl-42
28, Islan and hupan rights  Zafrulla khan, 1967 ppll2f, 72
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Another right protected by Islam is protection from arbitrary
imprisonment, the right of the individual not to be arrested or
imprisoned for the offences of others. The Qur'an says :

No bearer of burdsns shall be pade to bear the burden of enoéher, Y L6 164)

One may say that Islam reached +the stage of giving legal
recognition to fundamental rights and freedoms in early times, long
before the development of modern international law of human rights.
As far as the Islamic faith is concerned, one can say that these
rights were laid down by the Qur'anic revelations, Frophetic Sunnah,
and the practice and traditions of Islam in the seventh century AD,
It provides automatic and double protection of human rights, as it
is considered not only as an offence, but a sin to damage the rights
of other individuals.

The Qur'an provides for the right to life, protection of the
wounded, freedom of religion, speech, movement, expression,
education, justice and privacy. (Une can say that the only limitation
on these rights is, logically, that they should not affect the rights
of other individuals,

Neveretheless, Islam, through its sources makes provision for
rising against authority when there is a violation of its sacred
principles. The Qur'an states :

*These are the linits ordained by God; 5o do not transgress them,”
*If any do transgress the linits ordained by God such persons are the unjust,”
Another principle laid down by the Qur’'an states:

Y0 you who belisve, obay Allah and obsy HKis Messenger and those from ameng
yourselves who hold awtherity; then If there s any dispute between you concerning any
natfer, refer It o 8113k and Kis KNessenger, If you (really) balieve in Allsh and the last
Day, This is the best course (in Jiself) and betler as regards the result,* (21228 4:58)
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According to Shar’ia, if leaders disobey God, they lose the right to
claim obedience from the people. This is explained by the Frophet as
follows:

“There Is no obedience to any creature If It involves disobedience te the Creator,*
“There Is no obedience for hin who disobsys God, * (Sharh al-Sunnzh Nishbat No 3515}

I bhave briefly examined the Islamic religion as an example for

religion as a source of human rights. I intend to shed more light

upon the Islamic concept of human rights in Chapter Four.
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SECTION THREE

HUMAN RIGHTS IN IMTERMATIONAL LAW : MODERN

DEVELOPMENTS
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How we come to the modern human rights situation, the outcome of
global effort to safeguard human rights, and to confirm and protect
them through International treaties and declarations as well as
international organisations, for the achievement of that goal.

Yhat can be regarded-as

Ty

mong the First declarations of principles
of human rights were produced as a result of the almost
simultaneous rebellion of Britain’s American colonies, and the French
Revplution. In each case principles embodying what may be recognised
now as fundamental human rights and freedoms were codified, in the
Declaration of Independence and the Bill of Rights in America, and
the Declaration des droits de 1’homme et du citoyen in France.

Principles common to the two texts include statements of the
fundamental rights of I1ife and 1iberty. The American Declaration
asserts that all men are created equal and that the rights to life ,
liberty and the pursuit of happiness are inalienable. The French
Declaration mentions the rights to liberty, security and property. It
declares that these rights are "natural and inalienable”,

These develppments put an important principle into effect, as the
United States and the French Republic codified human rights in
written constitutions, and this principle was adopted by other

nations.??

29, Hunan Rights in the Horld, 4.H, Roberison, pé
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A major factor in the history of human rights protection was the
development of International law. The "Law of Nations” with its old
traditions, which came collectively to be described as a set of laws
or Yinternational law", r-ésted and still today rests essentially on
congent, and can be enforced only by self-help, and individual or
collective sanctions imposed on "outlaws’, =°

Dne. can say that Iinternational law 1s initially created by
obligations voluntarily assumed by its subjects. However, it can be
said that the law imposes obligations on those subjects when it is
embodied in treaties or agreements '"intended to create legal rights
and opbligations” for the subjects..®’

Though some, like VWatson, doubt the effectiveness of treaties and
covepants in affecting the practice of states with regard to human
rights, others, 1ike D'Amato, argue that treaties are legally binding
Iinstruments regardless of whether the parties to them observe them
or not.®? I will look at this argument in more detail when I come %o
discussion of modern legal protection of human righis.

Such laws cannot be totally ignored, because of the fact that the
states of tfze modern community depend and rely on one another’s
"goodwill”. As a result it would be contrary to the Interests of any

of them to outlaw itself entirely.

30, The International Law of Kunan Rights, Faul Sieghart, 1983 plo

M, Report by the International Law Commission on the law of Tresiles in 1853 in
Intarnationzl Law D ¥, Breig, Ind ed, 1976 p460 and Frinciples of Public International Law
Ian Brownlie, 3rd ed, 1978, pedf)

32, *The Questions of Validity and Efficacy in Hupan Rights Law" Dr 8, Carty, lecture in
Glasgow University

_22_



There is also the consideration of international public opinion
which leads some regimes to avoid putting their Iegitimacy to
serious question on the International level or risking serious
legitimate sanctions from other states.®®
Since the beginning of the law of nations, one of its fundamental
principles was that of national sovereignty, which reserves to each
sovereign state the exclusive right to take any action it wishes,
provided only that the action does not interfere with the rights of
other states, and is not prevented by international law on that or
any other ground.®*

A major factor in the development of human rights instruments was
to seek to minimize the bharmful exercise of this principle by
states, the principle still being in practice in the world today,
since human rights became the legitimate concern of the whole of
mankind, no longer a purely domestic matter.®®

In the nineteenth century, international law was developing the
doctrine of the lIegitimacy of "humanitarian intervention’” which
provided a limited exception to the doctrine of national
sovereignty. The practice of the doctrine, however, needs careful
evaluation, as in the nineteenth century, humanitarian considerations

were almost always combined with colonial ambition.®¢

33, & 3, The International Law of Human Rights, Faul Sieghari, 1963, pll
35, This Idez gained legal status in the Charter of the United Nations, article 2, para,7 ,
Busrgenthal, Thomas ‘“Codification  and Implementation of International Human Rights* In
Hunan Dignity : the internationalization of hunan rights, FEd, A, Henkin, 1578, plé
36, For example, France In Syria in 1850

International Frotection of Hunan Rights  louis B, Sohn and Thomas Buergenthal, 1973
ppla3-177
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However, it ceems that the gap between the interests of mankind on
the one hand and the principle of national sovereignty on the other
ie getting narrower, at least in theory, as a result of the
development of International human rights standards, and modern
efforts to put an end to the suffering recorded in the history of
mpankind.

The nineteenth century witnessed international collaboration in
important humanitarian aspects, such as the abolition of national
slavery and the Iinternational slave trade. An Iimportant and truly
International instrument was born in this period, when the general
act of the Berlin Conference on Central Africa was able: to affirm
that

"Trading in slaves is forbidden in confornity with the principles of international law*s7?
The process continued after the first world war with the birth of
the firet International organisation, with the new League of Nations
acting as guarantor to protect the rights of linguistic and ethnic
minorities in the new state territories created by the Treaties of
Versailles and St Germain after the First World War.?® Ac a result,
the peace cettlement at the end of the war brought important

developments in the human rights field.

87, Huwan Rights in the World, 8,H, Roberison, pls
38, Nefworks of interdependence ; infernationz! organisations and the global political
systen Harold Jacobson, 1878, pd3f :
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Those developments toock place in the Covenant of the League®™, as
two articles dealing with human rights aspects  found their way
into the Covenant, as Articles 22 and 23. The first sets up the
principle that colonies and territories which as a consequence of
the war had ceased to be under the sovereignty of the states which
bad formerly governed them and which were inhabited by 'peoples not
yet able to stand by themselves under the strenuous conditions of
the modern world” were to be put under the protection of advanced
nations who would be responsible for their administration under
conditions guaranteeing amongst other things, freedom of conscience
and religion, and the prohibition of abuses such as the slave trade.

Another human rights instrument can be fbund in Article 23 of the
Covenant of the League, where it says 1t would :

Y"endeavour to secure and maintain fair and humane labour
conditions, undertake to secure Jjust treatment for the native
inhabitants of {erritories under their control, and entrust the
League with the supervision of agreements relating to the traffic in
women and children..”

Bven though thelr suggestion that the Covenant contain a provision
protecting minorities was not pursued, the Allied and Associated
Fowere did require states to grant the enjoyment of certain human
rights to all inhabitants of their territories, and to protect the

- rights of their racial, religious and linguistic minorities.

38, A Short History of Internztional Organisation, Gerard J, Nangons, 1954, App &,
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Undoubtedly the League of Nations also did important work on
slavery, as the Slavery Convention of 1926 is widely considered the
first trve Instrument in the international human rights field.

One can say that the Geneva Convention on Upper Silesia between
Germany and Foland in 1922 is considered as breaking new ground in
guaranteeing the rights of Iindividuals, such as the rights to
liberty, life, free exercise of religion and equal treatment before
the law. This treaty represents an Important development in
Iinternational law as an Instrument establishing personal rights
against the state.® Before this treaty the individual did not
possess any rights capable of being enforced under Iinternational
law, as the provisions dealing with human rights aspects in earlier
international agreements produced Iinter-state obligations only.*’
Other international treaties such as the Hague Convention and the
Geneva Convention were adopted In order to 1limit the suffering
caused by wars, and to regulate the treatment of prisoners of war.*?
Beside the effect of the Red Cross movement In establishing such
treaties, the International Labour Organisation was established in
1'919, and soon began to promote a series of International
conventions to Improve workers’ conditions. The two earlier
multilateral labour conventions?® were adopted by the organisation

after the First Vorld Var.

40, Tha Infernational Law of Human Rights Faul Sieghart, 1983, pl3

41, Human Rights as Legal Rights Fister N, Drost, 1965, pl7

42, Hupan Rights in the Morld A K, Roberison, pl9

43, The freaties were against night work by wonen and 3gainst the wse of white and ysllow
phosphorus In the panufacture of patches,



SECTION FOUR

HUMAN RIGHTS INSTRUMENTS

(a) International

(b> Regional
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By the beginning of the Second Vorld Var, and as a result of the
establishment of international rules and instit\utions , the rights of
individvuals and groups witnessed for the first time a great deal of
recognition and protection in international law., This war and the
events leading up to it produced real developments In the
international _Zayf' of human rights, and in fact the <theory of
international law was adapted to the new develgpments. As far as
human rights is concerned, one can say that the individual became
an important subject of Iinternational law for the first time, so
that states could no Ionger rely on the plea of domestic
Jurisdiction, and the individual, in some cases, could seek his own
remedy.

One must say that the International community, which was shocked
by the events of the war, would bave’acoepted even stronger human
rights provisions than those which found their wéy Iinto the Charter
of the United Nations, which took up the role of the League of
Fations,** as there was an attempt to incorporate an international
Bill of Rights into the Charter.*®

In the event, the Charter did provide for the creation of a
Commission on Human Rights whose task was to draft an international
Bill of Righis. By anpalysing the human rights provisions of the

Charter, we could say that

44, Nstworks of interdependence ; interpational organisations and the global pelitical
systen, H K, Jacobson, 1379 pdt
45, Hunan Rights in ths World, A K, Robsrison, pif
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Article 1 puts the promotion of respect for human rights on the
same level as the maintenance of international peace and security as
a purpose of the United Nations. This can be demonstrated by Article
1 which states that the purposes of the United Nations are :

l, Te nalntaln International peace and sscurity,,,

2, to develop friendly relations,, and self-defernination of people, .,

3, to achisve intermational cooperation,, and in_prepating and epcouraging respsch for
MLUME_ML‘L_&L_&QM&&L&EML for all withowt distinction as fo race, sox,

language or religien,,,
In Article 56, member states pledge themselves :

“to fake Joint and separate attion in cooperation with the organisation for the achievensnt
of the purposes sat forth in Article 557,

for the promotion of

‘universal respect for and ohssrvance of, hupan rights and fundamenial fresdons for 2ll
without distinction as to race, sex, language or religion’, “¢

Such obligations undertaken on signature of the Charter are’
regarded as being legally binding, as the Charter may be regarded
as a mnultilateral treaty.*” It is also widely believed that the
principles stated in Article 1 bhave become part of customary
International law and as such are binding on all states.*®
It chould be mentioned that although these undertakings are legally
binding, they are of a general nature and may not be regarded as a
source of positive international law.*?

It has been argued that the obligations taken under the Charter are

weakened by Article 2, paragraph 7, which states that the UN is

46, Charter of the United Nations, Article 55
47, The International Law of Hupan rights, Faul Sieghart, 1883, pfl
48, ‘Responsibility for Vielatfons of Kuwan Rights” Yuri Rechetov Hunan Rights Jowrnal X1I
1-2 1879 ps4
£8, Humsn Righls &5 Legal Righls, FPiefer N, Drost, 1985, p2%
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not authorised to intervene iIn matters essentially within the
domestic jurisdicition of member sctates.®® However it can be said
that promotion of respect for, and observance of, human rights does
not necessarily require such Iintervention, so the opbligation
remains.

In Lauterpacht’s opinion, though neither the Commission on Human
Rights nor the Econpmic and Spcial Council, nor indeed any other
organ of the United Nations have the right of intervention in the
legal sense, the Commission is both entitled - and bound - to take
any other action short of intervention (including examination,
enquiry, investigation, report and recommendation) with a view to
remedying violations of human rights.*®’

In early 1947, the Commission on Human Rights decided that the
International Bill of Rights would contain a Declaration of Human
Rights, Conventions containing legal obligations <(now called the
Covenants) and measures of Implementation as well as a system of
International supervision or control.®?

In 1848, the General Assembly adopted the Universal Declaration of
Human Rights, by Resolution 217 (III).® There are differing views of
its Juridical status. Tbere‘ are those who believe that, as the
Declaration was not intended to impose legal obligations on states
but only to represent, as described in the préamble, a "common

standard of achievement for all peoples’, however strong its moral
a

50, Hupan Rights in the ¥orld, 4K, Roberison, pp28-30,

&1, International Law and Hunan Rights K, Lauterpacht, 1968 pi30
52, Robertson, plé

53, ibid, pi7



or pelitical authority, it does not create binding obligations in
International law.®* Others believe that it is now binding as part of
customary law regardless of which states have ratified it. For
example, Judge Fouad Ammoun in his Separate Opinion on the Namibian
Case®® stated that :

“Although the affirpations of the feclaration are not binding qua Interpational
tonvention,,, thay can bind stafes on the basis of custom,,, whather because they constifutsd
3 codification of custonary law,,,,or because thay hava arguirsd the force of ctuston through
a general practice accepted as lew,,,*

In any case, the member states of the United Nations may be
regarded as being legally bound by the UDHR as a result of the
"Froclamation of Tehran' adopted at the International Conference on
Human Rights in Tehran iIn 1968, which states that tkhe UDHR
"constitutes an obligation for all the members of the international
community". ¢

The UDHR strongly affected national law, as at the Tehran
Conference in 1968, the Secretary-General of the United Nations, U
Thant, was able to say that there were no fewer than forty-three
constitutions adopted in recent yearé which are clearly inspired by
the Universal Declaration, and that examples of legislation

expressly quoting or reproducing provisions of the Declaration can

be found in all continents.®”

54, International Law and Human Kights, K, Lawterpacht Ch, 17

85, Reports of Judgemenis, Advisory fpinions and Ordars  Intermational Court of Justice
1871, p76

56, The Inferpational Law of Humzn rights, Fawl Sieghart, 1983, p54

&7, Final Act of the Tehran Conference (A/Conf, 35741, p37)
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Covenants by 1054, The process was finally completed in 1966, when
they were adopted by the General Assembly®® - two multilateral
Conventions or Covenants on Human Rights, one on Civil and Folitical
FRights, and the other on Economi-c, Social and Cultural Rights - a
division motivated chiefly by  ideplogical and  political
considerations.®?

The international covenants were intended as a more elaborate and
detailed formulation of the principles contained in the Universal
Declaration.

Other aims of the International Covenant on Civil and Folitical
Rights were to give a legal dimension to its contents, and to
establish measures of implementation, through an Optiocnal Protocol.
There is an immediate obligation on each State Farty to the Covenant
"to respect and ensure ¢to individuals within its territory...the
rights recognised in the present Covenant, according to Article 2,

which states :

I, Fach Stafe Farfy to the present Covenant ypderfakes fo respert and fn ppsyre fo 2ll

Individusls in Its territory,, without distinction of any kind, such as race, colour, sex,
Iangusge, religion, political or other opinion,,,

2, ..,each Btate Farty to the prossnt Covenant upderisfes fo fake the perassary steps, in

accordance with Its constifutional processes and with the provisions of the present

Covenant, in adopd such lepislative or other peasyres as may be necessary fo give affect to

the Nghts recognised in the pressnt Covenant,

3, Fach State Farty fo the present Covenant undertakes;
(a3} To ensure that any person whose rights or freedons as herein recognised are violzted
shall have an gffertive repedv, notwithstanding that the violation has besn romnitied by
parsons acting in an official capacity;

38, UN Beneral Asscably Resolution 2200 ACKXI), Networks of Interdepandance, pp 347 and 371
53, This division persisted up until 1977 when the United Nations Gensral Assembly stressed
that all human rights, whather political or civil, economic, social or cultural, are equally
important, Indivisible and interdspendsnt, Resolution 5’;?/1;?(7 of 16th Decepber 1877,
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(b} To ensz;'re that any person claining such 3 repedy shall have his right thersio
geterninsd by conpelent Judicial, sdvinistrative or legislaiive avtharitiss, or by any other
conpetent suthority provided for by the legal systen of the state, and to develop the
possibiiitics of Jjudicial rensdy;

(e} To ensure that the compatent authorities shall enforce such repsdies when granted,

By these measures the Iinternational community sought to make the
ICCFR more effective than the UDHR. It should be noted that
obligations on States Farties are immediate and abscolute. States are
required to take constitutional or legislative action to ensure the
rights mentioned in the Covenant. The Comment of the Human Rights
Committee is alsoc important, when it pointed out that these measures
alone may not be enough. The Committee stated that it was important
for citizens of States Farties to know their rights, and State
authorities to know their duties, and that appropriate action should
be taken to publicise the obligations taken by the State under the
Covenant.s®

A further achievement was the establishment of a compulsory system
of reporting by States, This was provided by the provision within
the Instrument, in Art.z‘éle 28, for the establishing of a Human
Rights Committee with competence to administer Article 40, according
to which States Parties undertake to submit reports to the
Committee on measures they have taken to implement the Covenant.
The Committee considers these reports, and transmits its own
reports and comments to the States Farties, as well as an annual

report to the General Assembly, State communications to the Human

Rights Committee drawing attention to failures to give effect to

80, 603713 HRC 38,109



who have recognised the competence of the Commititee to receive such
communications, (article 41). The procedures for such communications
and the action to be taken by the Committee in response are laid
out in detail in articles 41 and 42, but by 1982, the Committee had
received npo communications under this procedure.®’ It may be
commented that fears of the misuse of such procedures for political
motivations plays an important role.®®

As well as the compulsory measures of implementation contained in
the Covenant, the Third Committee established an optional system of
fact-finding and individual petition or "communication” to the Human
Rights Committee in the Optional Frotocol to the ICCFR,

States which become PFarty to the Optional Frotocol thereby
recognise the competence of the Human Rights Committee to receive
and examine communications by individuals alleging violations by
States Parties of their rights as safeguarded by the Covenant.®®
Those communications will be admissible under Rule 90 of the
Committee if they fulfil the following conditions :

“(a) that the comnunication Is &Lﬁmm:mzs and that It epanates frop an Individual, or

Individuals, subject to the jurisdiction of a State Farfy to the Protoca];

(b} that the individuel clains to bs a victin of a violation by that State Farly of any of
the rights set forth in the Covenant, Norpally, ths comnunication should be subnitied by the
Individual hipself or his representative; the Comniffee pay, howsver, zccept o copsider 2
mm,;umratmn =ub/mz‘ed on bﬂha!f of an allegsd victin when it appears that he _is wpable fn

&1, Ths Infernational Law of Human Rights, Paul Sisghart, 1983, p3s7

82, “Interpational enforcement of hupan rights er’fe:z‘zvennﬁ and allernatives® Dinah
Shelton American Socisfy of Infernational Law 193(7 pll

63, Humsn Rights ! the Infernational Fetition System, #,E, Tardu, 1978 Binder 2, Ths
Communications Frocedure under the Optional Frofocol to The United Nations Covenant en (ivil
and Folitical Rights, Fart I 4, pp5-18
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fr} fhal fhe
Frotocel;
(d) that the rompunication Is not incompatible with the provizions of the Covenant;
(e} that the same matfer Iz _not beiny exapiped wnder another  procedure of internziional
Investigation or settlepsnt;

(F) that the individual has exhausted all available dopostic repediss?,

According to article 5, paragraph 2 of the Frotocol, prior
exhaustion of local rmedies is required, but the application of such
remedies should not be "unreasonably prolonged". In the Weizﬁberger
Case the Committee concluded that the case was admissible since the
application of local remedy was unreasonably prolonged.€*

The General Assembly preferred that the Opti‘onal Protocol should
permit the Committee to make '"recommendations” and "suggestions” to
States Farties concerned.®® As a result of the lack of any provision
to create another body able to take a binding decision, those views
of the Committee are not legally binding on States.®¢

According to Article 5, paragraph 4 the Commitiee shall forward its
opinion to the State Farty concerned as well as to the plaintiff.s?

Some important decisions under the Optional Frotocol were taken in
1680, on five cases involving the government of Uruguay, four of
which alleged the torture of detainess, The Committee found that
"the State Farty has failed to show that it has ensured to the
person concerned the protection requiréd by Article 2 of the
Covenant”, They also considered that in some of the cases, Articles

7 and 19 had been violated.s®

&4, 1981 Report of the Hupan Rights Comnitisce, 6,4,0,R,, 36th session, Supp, 40, plld
&5, Hupan Rights ! the International Fetition Systen, M. F, Tardu, 1378 loc cif,, pll
£6, 1980 Report of the Hunan Rights Connittes, 6,4,0,8,, 35th session, Supp, 40, p&4
£7, (Compunication No, R,1/8} Infernational Legal Naferial 1980 Mo 18 pl33

£8, Reviey of the Internztional Comnission of Jurisis 1980 No, 24, p37

-

_35..



One can say that until 1945, international law considered that the
manper in which a state treated its own nationals was a matter
within its own jurisdiction and competence, with which other state_s
had no right to interfere, but since then the legal position bhas
changed.

Katters with regard to which states bhave accepted obligations in
international law bhave ceased to be questions solely within their
domestic jurisdiction. Article 2(7) of the Charter of the United
Nations affirms the principle of national sovereignty in respect of
matters essentially within the domestic jurisdiction of any state.

At the regional level, the  principle was affirmed in all the
regional charters, the Charter of the Organisation of American
States®, The Charter of the Urganisation of African Unity?° and the
Fact of the League of Arab States”, apnd the 1957 Buropean
Convention for Peaceful Settlement of Disputes?,

There is a reservation on this principle when there is a percieved
threat to International peace and security, and it seems that gross
violation of human rights which threatened international peace would
thereby cease to be a purely internal matter, but it is a matter for
discussion as to whether human rights ordinarily fall into the
category of matters essentially within the domestic jurisdiction of

states.

&8, Article 1]

70, Article 3t2) and 3(3)
71, driicles 5 apd 8

72, Article 27 paragraph 8
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Lauterpacht commented that if we decide that "human rights and
freedoms are not comprised within the category of matters
essentially within the domestic jurisdiction of the State, then it
would appear that the competence of the United Nations in respect of
them is wholly unrestricted...””®
As we saw before, the protection of human rights is on the same
level as the protection of international peace and security as a
purpose of the United Nations in the Charter.

The issue of who i1s to judge whether matters are essentially within
the domestic jurisdiction of states arose early, with certain
countries proposing in 1945 that the matter should be decided in
each case by the International Court of Justice.”* An Advisory
Opinion of the PFermanent International Court of Justice on the
Nationality Decrees Case concerning Tunisia and Morocco (1923)
stated :

"...The words ’‘sclely within the domestic jurisdiction’ seems ..to
contemplate certain matters which, though they may very closely
concern the interests of more than one state, are not in principle
matters regulated by International law. As regards such natters each
state is sole judge.'”s

It might be argued, with the development of human rights
Iinstruments in the twentieth century, that bhuman rights have become

"matters regulated by international law’.

73, The International Frotection of Human Rights, H, Lauterpacht, ppi8-30
74, UN Doc, 207-11172/8/3, May 10th 1945, UNCIO, Vol, 12, ppl80-192
75, Nationality Decress In Tunis and Korocco Case, FCIJ (1923) Series BN, 4 pp.?.?-%
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Other states which have accepted similar obligations bhave a
legitimate interest in  seeing that the common undertakings are
respected. 7¢

This idea is rejected by Watson, who sees the lack of reciprocity
in human rights as a major problem. He argues that the lack of
reciprocal interests coupled with the lack of any supra—national |
enforcement agency for human rights means that states bhave no
motivation either to respect human rights internally, if political
interests dictate otherwise, or to seek to change the bebaviour of
other states. He sees the lack of obvious incentive and benefit in
buman rights treaties as a major obstacle to their effectiveness.””
D'Amato argues that all nations have an "entitleﬁent" or legal right
to seek to protect the human rights of nationals of other countries,
provided it can be established that human rights are protected by
International law.”® While bg concedes to Watson, who argues that
since nations have no '"interest” in legally opposing human rights
viplations in other countries, the effectiveness of International law
In protecting human rights is limited”®, he points out that the legal
right to do so can be established nevertheless : '"the entitlement
remains the same even If the interest is not manifested”.®°He argues
that enforcement of human rights is primarily a political or moral

Issue, rather than a legal one.

76, Human Rights in the World, A H, Robertson, p3l
77, *The Linited Utilidy of Infernational Law in the Frofection of Human Rights® J, 8, Watson
Ansrican Society of International Law 1980
78, “The Concept of Human Rights in International Law® Anthony 0'Apato
Colupbia Law Review Vol 82 ! 1110, 1982 pplll2-1158
78, /.8, Watsen loc, tit,
80, Antheny D'Amato loc, cit,, plld8
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It seems that the effectiveness of international buman rights
instruments will always be a major problem, especially when it comes
to the articles on measures of implementation when trouble is raised
as a result of different views of the basic question of how far
governments could be expected to accept a system of international
control,

One feels obliged to point out that different governments take up
different positions at different times, depending on the political
context, to the extent that some delegates argue that it is outside
the competence of the United Nations to discuss human rights
situations on their own territories, or on that of their allies, but
quite proper to discuss alleged violations by their political
opponents,®’

The Director of the United Nations Division of Human Rights,
Theodor van Boven has pointed out that it is:

“post unsatisfactory that, in spife of the wniversal vocation of the United Nations, many
situations which would amount te a consistent pattern of gross violations of human rights
renain unnoticed in the precesdings of [ts organs,, Many countries which strongly favour
United Nations fact-finding in [southern Africa and Israsli-occupied territoryl would take a
different view If it affected their own, “52

It has been pointed out that American policy on human rights is
unpredictably linked to security and economics. While its policy is
often related to security and strategic questions demonstrated by,

for example, its differing approach to human rights violations in

Afghanistan and the Philippines, this is not always the case, as its

£1, Human Rights in the ¥orld, A K, Roberisen, p30

82, ‘*Fact-Finding in the Field of Human Rights® Thaogor van Boven 3 Israel V.8, on Human
Rights 93, 106, quoted In “Procedural Oue Frocess in Human Rights @ Faci-Finding by
Infernational Agencies®  Thonas N, Franck and K, Scolt Fairley  American Journal of

International Law Yol, 74 1980 p312
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failure to criticise Romania when the latter was moving awayfrom
the Soviet Union contrasts with its coriticism of Israel’s human
rights policies in the occupied territories during peace negotiations
in the American interest,®®

It is not surprising that there has been fundamental disagreement
in the United Nations on establishing international machinery for
the enforcement of agreements. While states with disparate social
systems might agree on objectives, they bhave radically different
Ideas about putting these objectives into reality. The Eastern states
and third world countries have not accepted western proposals for
Iimplementation®4, while in the Kuropean Community, there bas been
substantial agreement, as demonstrated by the regional comvention.

Implementation systems created by treaty bhave the Inherent
weakness that they are unlikely to reach those couniries where
buman righis are the least respected and where therefore, they are
most needed. There 1s no way to force such countries to ratify the
treaties, and even if they did so, to respect their obligations. Even
those governments which are most commitied to respecting human
rights are reluctant to commit themselves in advance to limitations
on their discretionary powers, and in the experience of the United
Nations in any event, treaty provisions for implementation have been

extremely limited in their scope and operation.

83, “Aperican Foreign Folicy and Kuman Rights : Rhetoric and Reality® David F, Forsythe

Universal Human Rights Vol 2,3 July-September 1980
84, This will be clear In Chapter 2 when I discuss the attitudes of states like the Soviet
Union and Irag to the implementation provisions of the Convention against Torlture,
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4 possible alternative to procedures of Implementation which
attempt to .Impose legal sanctions on violators of international
agreements on human rights 1s represented by the practice of fact-
finding by International organisations. While it lacks a real
punitive element, it has been described as a potentially significant
weapon agaiﬁst human rights violation, because amongst other
effects, the report of a fact-finding body serves to ‘'clarify
misconceptions, absolve or embarrass the investigated party,
influence public opinion, and where appropriate, facilitate further
expressions of community disapprobation”.®® It has alsoc been noted
that countries tend to be more willing to permit investigations by
fact-finding groups than they might be to accept, for example, the
Jurisdiction of an international tribunal, *¢

Ad hoc investigations by committee or special rapporteur have been
instituted by the United Nations Commission on Human Rights, with
regard to South Africa, Israel and Chile, but as Shelton comments, It
Is not always clear if improvemenis in human rights practice result
directly from the presence of investigating teams.®” A major
weakness of this procedure is that the choice and treatment of these
investigations Is clearly controlled by politécal factors., Another is
the lack of mandatory power to enter countries, make investigations

and hear witnesses.®®

88, *Procedural Due Process In Hupan Rights ; Fact-Finding by International Agencies* Thonas
N, Franck and H, Scott Fairley “Aperican Journal of Intarnational Lav Vol, 74 1980 p308

8, Ibid

87, “International enforcement of human righis : effectiveness and allernaiives® Dinah
Shelton American Sociely of International Law ]1980 pp€ and 15-16

88, (asas and Materials in International Law D,J Harris, 3rd ed, 1953, p533

_41_



Another alternative procedure is that provided by Resolution 1503,
the purpose of which is to identify and hopefully eliminate global
"situations which appear to reveal a consistent pattern of
gross...viplation of human rights"”. Individual communications are

received as spurces of information to show "consistent patterns of
gross viclation” rather than cases. Communications are examined by a
working group of Subcommission on Frevention of Discrimination and
Protection of Minorities, and then the Subcommision itself.

Situations regarded as needing further attention are then referred
to the Commission on Human Rights, who may appoint a working group
on an ad hoc basis to investigate, with the acceptance of the state
concerned. By 198(}, a number of countries had been the subject of
Investigation under this procedure, but with the entry into force of
the ICCFR and Optional FProtocol, its role and effectiveness seem to
be limited.

After this analysis of the most important human rights instruments
history bhas reacked, I would Iike to mention a number of far—
reaching proposals which were considered, including an Australian
suggestion for an International Court of Human Rights, a proposal by
Uruguay for the establishment of an Office of a United Nations High
Commissioner for Human Rights®, and a French proposal for an
International Investigation Commission coupled with the appointment

of an Attorney-General of the Commission.

89, ‘s due process overdue?” in Human Rights ! the Infernational Petition System, M,E,
Tardu, 1979 Binder 2, The Communications Procedure under the fOptional Frotocel to The
United Nations Covenant on Civil and Political Rights, Part I 4, ppi-3
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India proposed that the Security Council should be advised of
alleged violations, iInvestigate them and force redress, meanwhile
others suggested the creation of a new specialised agency for the
implementation of the Covenants.

The USA and the UK proposed that the Human Rights Committees
should be set up on an ad hoc basis, but only for inter-state
disputes. The Soviet Union was consistently opposed to all
arrangements of this sort on the ground that they would *"interfere
In the Internal affairs of states", contrary to Article 2(7) of the

Charter, undermining their sovereignty and independence.®°

30, Human Rights in Intermational Law 4,H, Roberison, p23
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Human rights instruments at the regional level

From global protection of bhuman rights, I would now 1like to
examine the regional developments, which represent a more effective
and successful standard at the level of implementation.

Buropean reaction to the twin threats of Fascism and Communism in
the after math of VWorld VWar Two, led the Eurgpeans to try to
safeguard the rights of individuals threatened by dictatorship. They
tried to protect democracy and the rights of individuals in a
realistic and effective way, by the creation of  the EBuropean
Convention for the Protection of Human Rights and Fundamental
Freedoms (1950),

The special achlevement of the European states was to go beyond
the 1limited effectiveness of the Iinternational instruments and
create a practical framework for Iinstitutionalised protection of
-Izuman rights, with organs, Iinstitutions and a greater degree of
enforcement. The establishment of the Burppean Commission on Human
Rights and the European Court of Human Rights represent the
European attempt to overcome problems which have for a long time
obstructed the Iinternational community in implementing
International protection for human rights.

Organs 1ike the Buropean Commission on Human Rights and the
European Court of Human Rights reflect greater guarantees to the
Europeans as individuals, and safeguards for their rights and

freedoms.
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European states safeguard the rights of their citizens, and in some
cases, those of aliens® by recognising the right of individual
petition to the Buropean Commission of Human Rights®?

and by accepting the compulsory jurisdiction of the European Court
of Human Rights.®®

¥oreover, the decisions of the European Court act to regulate
domestic legal systems when there is any viplation of bhuman
rights®, and feed domestic legal systems with new instruments and
legislation.

As a result, it gives the individual Buropean citizen double
protection, nationally and internationally, in the most important

aspects of human rights.

81, As, for example, in the *Anekrans Case® where the family of an alien was able to bring a
case against Britain bofore the Connission on Human Rights, 16 V,B.E,C.H.R, 356 (1973}

92, States make declarations under Article 25 of the Convention accepiing the rights of
Individuals to petition against them, Nost European stafes have made such declarations, some
pithout linit of tine, and others for varying perivds, fron two o five years,

Cases and Naterials on Interpational Law D,J, Harris, 3rd ed, 1983, p480

93, Again, declarations are pade by states, under Ariicle 46, accepting the Court’s
compulsory Jurisdiction, There is also a procedure for states to accept ifs jurisdiction en
an ad hoc basis, Nost European states have made declarations, for varying periods,

Cases and Materials on International Lay D,J, Harris, 3rd ed, 1983, p48]

94, An exanple of a judgement which resulted in change in dowestic legislation Is the rase
of Nrs Sohair Balkandali and Nrs Cabales, whers the British govermwent was found fo have
violated the Ewropean Convention The British govermment accepted that It would have lo
change Imnigration rules, after the Court in Strasbourg found that Britain was guilty of sex
discrinination by allowing men legally resident in Britain fo bring in wives from abroad,
but not giving women the same rights fo bring in husbands, The Howe Secretary promised
action bo change the fmnigration lavs,

The Tines Kay 29th 1985
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One significant aspect of the European Convention is that it
embodies many important organs which could be taken as an example
for other regions to follow. This effective protection®® sets forth a
practical example to other regions, leaving no doubt of the urgent
need to follow the Europeans In creating such instruments and
organs in other parts of the world,

The most important civil and political rights are .safeguarded in
the Buropean Convention. I do not think it is necessary to list the
articles of the European Convention which safeguard the important
civil and political rights, but a measure of the importance attached
to them by the Europeans may be inferred from the priority given
to those rights. The right to life, protection from torture, right to
liberty and security of person, protection from 1illegal arrest or
detention are among the very first articles of the Convention.

The significance of this convention lies not only in the European
states, which participate in 1t, but also in the fact that it
achieved one of +the stated goals of the United Nations 1in
establishing regional insiruments for safeguarding human rights in
all the regions of the world®®, despite differences in ideologies,

culture and historical background.

85, The Europsam Convention on Huwan Righls may be considered as the most advanced
protection of human rights, but it has not been free from setbacks, as for example, In the
tase of Gresce, absent for five years fron 1988, until democracy refurned and Grecce
rejeinad the Convention in 1874,

%, Recompendation of the Human Rights Cosmission in 1967 (Recomnendation € (XXI11) of 23rd
Harch 1967}
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Other regional developments concerning the protection of human
rights include the American Convention on Human Rights (1969) and
the African Charter on Human and Feoples’ Rights (adopted 1981, not
yet in force ). The first came as a result of the acceptance of
Latin American and Cam‘bbean States of the Convention on Human
Rights, the Inthmerfcan» Court and Commission on Human Rights.®” .
It contains 25 articles concerned mainly with civil and political
rights and freedoms, with State obligation to respect those rights
absolute, according to Article 1.

Vhile the American Convention contains articles which seek to
protect human rights and fundamental freedoms, and as sucb( has much
in common with both the Universal Declaration and the European
Convention, the African Charter, though not yet in force, represents
the human rights aspirations of a developing region. Many of the
problems faced by the African states emerging from a pericd of
colonial rule and generally undeveloped politically, are common to
the situation of some states in the Arab world.

The African Charter on Human and Peoples' Rights was adopted at a
meeting of the 0.A.U. on 26th June 1981.%% As well as twelve articles
listing c¢ivil and political rights, and four articles 1listing
economic, social and cultural rights, it contains six articles which

deal with what have come to be known as *"third

87, It entered info force on tha 18th of July 1978,
98, This Charter will come inte force three months after a majorily of 0,4,U, Stafes has
ratified it,
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generation” righte, that 1s, rights of groups of individuals or
"Pepgples*,

Articles 4, 5 and 6 deal with the rights I intend to examine in

this research.

Article § ; All forss of exploifation and degradation of man,
particularly,,, torture, cruel, inhupan or degrading
punishnent and treatment shall be prohibited,

Article 4 ;' Human beings are inviolable, Every human being shall be entitled
fo respect for his life and the infegrity of his person, No one
nay be arbitrarily deprived of this right,

Article & @ FEvery Individual shall have the right to liberty and to the security
of his parson, No one may be deprived of his freedon except for
reasons and conditions previously laid down by law, In particular,
no one way be arbitrarily arrested or detained,

The Charter alsoc provides, in article 30, for the establishment of
an African Commission on Human and Peoples’ Rights which, like the
Human Rights Committee of the United Nations, will require periodic
reports of measures taken to give effect to the rights and
freedoms recognised and guaranteed by the charter,(article 62).

Among important aspects of the Commission’s functions are its

stated aims of formulating :

principles and rules aimed at solving legal problens relating fo
hunan and peoples’ rights and fundamental fresdons upon which African
governnents may base their legislations,

and 1its Iintention :

(¢) to tooperate with other African and international Institutions
concerned with the propotion and protection of human and
peoples’ rights,
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African states’ recognition and acceptance of the international
standards for the protection of buman | rights is clearly shown
throughout the Charter, particularly in article 60 which states :

The commission shall drawv Inspiration from international

law on human and peoples’ rights, partitularly from the provisions
of various African Instrusents on human and peaples r:ghts t/;e

Lharter of the (pited Nations, the

Unity, the uu.zacsal_ﬂedmima_m'_ﬁmmm ather Instruments
adopted by the United Nations and by African countriss In the field

of human and peoples’ rights as well as frow the provisions of
various instrunents adopted within the Specialized Agencies of the
United Nations,,,

Like the ICCPR, the Charter establishes a Commission which is
competent to receive communications from states and other
communications (articles 46-59), on which it will report to states
and the Assembly of the Heads of States and Government (article
52), However, unlike other regional organs, the Commission requires
no  prior  declarations of competence to consider - State
communications,®®

4 document eclosely relsted fo the African Charter on Human and
Peoples’ Rights is the Charter of the Organization of African
Unity’e°, the organization to which states party to the African
Charter must belong, particularly an article confirming the purposes

of the organization, as follows:

Article 2 ¢ (c) To promote international co-operation, having_due
regard to the_Lharter of the Upited Nations and
the_Univarsal Peclaration of Hupan Rights,

88, The International Law of Human Rights Paul Sisghart, 1983, ppd20-42]

100, The United Nations maintains cooperative relations with the 0,4V, (eg,, Resolution
3875 of 1953), 8triking matters for the 0,4, U, wers always Independence, developpant and the
econonic situation of Afritan states, for example, the susmit meeting at Addis Ababa in 1985
concentrated on weasures fo allaviate the problens of drought and fanine in Africa,

For exawple, The Tinss July 20th 1985
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Some opbservations can be made on this regional progress in the
field of human rights. The African states responded to the stated
aim of the United Nations to create regional instruments and
institutions to safeguard and protect human rights., As I noted
above, the African Charter is distinct in some aspects from other
regional instruments, for example, in its interest in the so-called
third generation rights, like the rights to development (articles 22
and 24) and the right of "colonized or oppressed peoples’” to free
themselves from domination (article 20, paragraph 2).

These rights go beyond the general provisions for the self-
determination of peoples in the international Covenants, directly
reflecting the colonial past and contemporary situation of many
African states.

As well as safeguarding rights and freedoms, the Charter presents
duties for States and individuals. Duties of the individual .fnclude
duties to the state, society and the International community
(article 27, paragraph 1), while duties of the state include the
promotion and assurance of respect of rights and freedoms in the
Charter (article 25) In addition, the Charter places restrictions on
certain of the rights, for example, Article 11, where the right of
assembly 1s restricted by considerations of national security or
freedom of others. Article 12, part 2 also restricts the right of »
freedom of movement, for the protection of national security, or
public health or morality. Also, in paragraph 3 of the same article,
the Charter appoints itself to judge the right for asylum. All
those rights are potentially restricted by states.
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In general, the Charter could be considered as a good start to the
promotion of human rights in the African continent. It will be
understood by reading the history of the human rights instruments
that vagueness and restrictions come as a result of different
policies and ideplogies of parties, but development on this level
can be reached by real poplitical will of African states.

Article 60 of the Charter expresses the real will and the loyal
effort from African governments to consider the iInternational
standards as their inspiration for developing their instruments and
organs in this very Important field, particularly as they are
members of the international institutions. Fach "independent,
sovereign African state" is entitled to join the 0.A.U., and -become
party to the African Charter. While this excludes the South African

regime, it presents no obstacle to the Arab states of North Africa.
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Anaftlzer development at the regional level is the establishment of
the FPermanent Arab Commission on Human Rights by the League of
Arab States. In August 1866 the Economic and Social Council of the
United Nations invited the four regional organisations (the Council
of Burope, the Organisation of American States, the Organisation of
African Unity and the League of Arab States) to attend sessions of
the Commission on Human Rights, and to éxcbange information with
the Commission on thelr respective human rights activities. The four
organisations were also asked to take part in the International
Conference on Human Rights Iin Teheran in 1968, and this gave great
impetus to the Arab League to establish their own Commission on
Human Rights.

They were encouraged again in this aim by the hopes of the United
Nations to establish regional commissions for human rights in areas
where they did not already exist.’®’ In 1967, the Arab League, when
asked for their comments on the setting up of such a Commission,
made a reply which included the following :

1, The field of human rights is a vital one for strengthening links among
tountries which belong te 2 regional area,

2, As for the procedure of establishing regional comnissions on human rights
and specifying their functions, the League of the Arab States believes that
the proper foundations for setting up such regional commissions are the
foundations on vhich a regional inter-governpental arganisation Is based,

Thus the regional compissions should be established within the framework
of international or regional inter-govermwental organisations,,, %2

101, Recompendation 6(XXIIL) of 23rd Narch 1967
102, Hunzn Rights in the Horld, AH, Robertson, pplé2-163
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The establishment of the Commission came about when the Council
of the Arab League decided to hold a Conference on Human Rights in
Beirut in 1968, which set up a Fermanent Arab Commission on Human
Rights. Each member of the Arab League is represented on the
Commission.

In 1969, the Commission prepared a programme based on the
principle that all matters relating to buman rights in the Arab
world are within the competence of the Commission. Its aim is to
promote joint action by the Arab countries and the protection of the
rights of '"the individual Arab and promoting respect for human
rights in Arab countries in general” '°?

The programme is in iwo parts, based on action at the national and
International levels, At the national level, it seeks the
establishment of national Commissions on human rights in member
countries linked to the permanent Commission. It also envisages
receiving reports from member countries on their domestic human
rights activities, on which it will make recommendations. Finally, at
the request of the Commission the Council of the League decided to
establish a Committee of Experts io prepare a draft of a Convention

on Human Rights, by Decision No. 2668.79¢

103, Human Rights in the World, A H, Robertson, pléd
104, *In favour of the establishwent of an Arab Court for Arab Hunan Rights” Janil Husayn
Al-Nustagbal al-Arabi April 1983, pplé-40
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At the International 1level, the Arab League participates in
Iinternational conferences, and sends an annual communication to the
United Nations Commission about 1its activities. The United Nations
maintains formal relations with the League of Arab States.’°®

In general, one can say that the above Commission interests I1tself
most in violations of human rights in the occupiled territories. One
can say that the most important achievement of that commission was
its participation in the ad hoc working group of the UN Human
Rights Commission appointed by resolution 6(XXV) to investigate
Israel’s alleged vioclations of bhuman rights in +the occupied
territories.’?¢

A final remark could be made about the Commission, that it was
meant to be very limited in competence and effectiveness at the
domestvic level, as it does not express the hope which individuals
thought about when it was established.

As a result, other non-governmental organisations and committees
concerned with human rights tried to establish an Arab Convention
and Court on Human Rights, with a more effective commission, similar
to other regional developments.

I intend to examine their efforts and achievements in Chapter Three

when I survey the Arab response to human rights,

105, For example, Resolution 38/6 adopied by the General Assembly in Flenary “by which the
Assembly reguested the Secretary-feneral to strengthen cooparation and coordination batween
the United Nations and the organisations of the United Nations system and the Arab League to
enhance their rapacity fto serve the putual interests of the twe organisations in the
political, economic, social and cultural fields®, Annual Review of UN Affairs, 1983

108, ‘Frocedural due process in human righls facf-finding by international agenmcies” by
Thowas N, Franck and K, Scoft Fairley American Journal of International Law Vel, 74 1980
pIE
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CHAPTER TWO

ILEGAT ANALYSIS OF THE RI GI—I‘I‘S O
LIFrE, I.LIRERTY AND PHYSICAL
INTEGRITY -
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Introduction

In Chapter One, I discussed the principal sources of human rights
theory, and the historical development of the Iinternational
protection of human rights, passing through the creation of the most
Important instruments in the field.

In discussing these instruments, I began with ‘the global protection
of human rights, then passed to regional developments, taking the
European Conventlon as the effective standard at this level, because
it laid down effective machinery for the protection of human rights
for the first time in the bhistory of human rights, but alsoc
examining regional developments most closely related to this
research, the efforts of the Organisation of African Unity and the
Arab League in the human rights field.

In Chapter Two, I will examine the intermational instruments. As
this research is concerned with political and civil rights, I will
concentrate on the Covenant on Civil and Political Rights and other
instruments conmcerned with these rights, as well as the organs
associated with them, As the global instruments bhad a major effect,
through legal obligations, on national laws, then I will consider the
protection of these rights within the internal legal systems of some
Arab states, beginning with the constitutions as the highest
domestic instrument, then the variety of Codes and laws, as for

example, the Penal Code.
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I intend to discuss the practices of Arab countries in regard to
certain rights. It is not Intended to cover all related issues as the
scope of this research 1s limited. The issues I will cover are, iIn
my opinion, fundamental to any discussion of political life in Arab
countries. While the rights I will discuss are technically regarded
as civil, nevertheless they are closely tled to political rights in
general, and iIn particular the political life of Arab countries.
These issues are clpsely connected to political rights, like freedom
of opinion and expression, as well as the civil rights of liberty
and security of person, since, for example, persons cannot enjoy
certain political rights, such as freedom of speech or political
participation unless they are sure that their other rights are
relatively secure and the political climate encourages individuals to
take seriously the opportunity to participate in pplitical life.

The maln issues are :

(1) Arbitrary arrest and detention;

(2) Torture and cruel, inhuman or degrading treatment or
punishment;

(8) Extrajudicial killing.

I will examine the rights associated with each of these issues in
the light of international instruments and their practice, and at
the regional level, taking the European Convention on Human Rights
and the European Court and Commission as guidance. I will use these

Instruments to define the rights.
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At the national level, I will examine domestic protection of these
rights through the Constitutions and other legislation, and when
possible using' the cases available.

I also find myself obliged to discuss the issue of the state of
emergency and its effect on these rights, in the light of the
contemporary situation of some Arab countries.

Finally, I will come to the practices, examining the findings of
International and regional organisations and bodies, in the light of

the Arab states’ response to the international instruments.
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FPART ONE

~LEGAL ANALYSISE OF ARBITRARY ARREST AND

DETENTION
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SECTION A

IN THE LIGHT DODF THE INTERNATIONAL INSTRUMENTS

(1> liberty and security of person

(2) freedom from arbitrary arrest and detention

(3) deprivation of liberty [only on grounds or procedures established by lawl

(4) compensation
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Personal liberty and security are among the first rights mentioned
in the international Iinstruments for their Iimportance and their
fundamental value. Article 3 of the UDHR states :

“Everyons has the right fo,,, liberty and security of person,*

and Article 9 of the UDHR states :

“No one shall be subjected to arbitrary arrest, delention or exile,”
and Article 9, paragraph 1 of the ICCFR states :

“Evaryons has the right to liberly and securily of person, No one shall be subjected to
arbitrary arrest or detention,*

The prohibition of arbitrary arrest and detention is considered as
a vital safeguard of the 1individual’s right of liberty. Its
Importance was considered such as to merit, in both the UDHR and
the ICCFR, an article ;:f its own, rather than being considered
merely an aspect of the right to liberty.’'

Likewise, the European Convention In Afticle & guarantees Iiberty
of persons and provides guarantees against arbitrary arrest and
detention.?

The provisions of the ICCFR elaborate the prphibition of arbitrary
arrest and detention in 5 paragraphs. I will examine the categories

of rights protected, as follows :

I, "Civil Rights® Richard B, Lillich in Human Rights in Infernational Law @ lLegal and
Folicy Issues Val, 1 (ed,) Theodor Meron, 1984 pil3é
2, Egropszp Convantisn on Kugan Righls Francis 6, Jacobs, 1957 pds
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1. the right to liberty and security of person;

2. freedom from arbitrary arrest and deten tio:;z;

3. deprivation of liberty only on grounds or by procedures
prescribed by law;

4. compensation for unlawful arrest or detention;
1. the right to liberty and security of person

As we saw, this right is protected in Article @ of the UDHR and
Article 9, paragraph 1 of the ICCFR, It is also mentioned in the
regional instruments : the American Declaration on the Rights and
Duties of Man?® the Furopean Convention on the Protection of Human
Rights and Fundamental Freedoms4; American Convention on Human
Rights,®; African Charter on Human Rights and Peoples’ Rights®.

All these instruments stress the fact that 1liberty and security of

person Is a fundamental human right.

3, Aprican Declaration of the Rights and Duties of Nan Arkicle ] states ; *Every hunan
being has the right fo,, liberty and the security of his person, *

4, European Convention for the Protection of Human Rights and Fundamental Fresdons , Article
5, paragraph | states ! *Everyone has the right to liberty and security of person”

5, Anerican Convention on Human Rights, article 7, paragraph | states : “Every person has
the right o persenal liberty and security,®

&, African Charter on Human Rights and Peoples’ Rights, Article 6 states ; *Every individual
shall have the right to liberty and fo security of his person,*
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By examining the findings of the United FNations Human FRights
Committee and United PNations Human Rights Commission” European
Commission and Court on Human Rights, we can try to see the
international legal understanding of this provision. As for the
meaning of "liberty and security of person', the European Court? has
found that "liberty of person” in Article 5 of the European
Convention refers to the physical liberty of a person though not
freedom of movement, while the European Commission observed that
"perspnal liberty" refers to freedom from arrest and detention.®
Courts .in America and India have extended the meaning of liberty
and security to include many rights, and constitutional safeguard of
liberty and security may be regarded as protecting other rights
than purely physical liberty.

Deprivation of liberty may be determined in regard to a number of
factors, including type, duration and manner of implementation. In
the Guzzardi v Italy case, the European Commission and Court of
Human Rights examined the question of whether compelling Guzzardi
to stay on an Iisland constituted deprivation of Iliberty. They
concentrated on the small size of the 1sland, the constant
supervision, the impossibility for him to make social contacts and
the length of his stay.’® In addition, they found that the difference
between restriction on liberty and the deprivation of liberty is one

of degree.

7, In thair *Study of the Right of Everyonz to be Free from Arbitrary Arrest, Detention and
Exile®, 1954
8, Guzzardi Case Eur, Court KR,, Series A, Vol 38, judgenent of Kovenber &ih 1950
9, Arrowspith v UK (7050/75) Report ; DR 18, §
10, Buzzardi v Italy (7367/76) Report ! 7 December 1978 Judgement ; & EHRR 333
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2. freedom from arbitrary arrest and detention

Freedom from arbitrary arrest and detention is mentioned in the
UDHR, Article 9, which states :

“No one shall be subjected to arbitrary arrest or detention,,,”
and the ICCPFR, Article 9, paragraph 1, which alsoc states :

“No one shall be subjected o arbitrary arrest or defention,”

It is also explicitly mentioned in the American Declaration on the
Rights and Duties of Man (Article '7,- paragraph 3) and the African
Charter on Human Rights and Peoples’ Rights (Article 6), though not
in the European Convention on the Protectinn of Human Rights and
Fundamental Freedoms, though it has been bheld to be implied in
Article 5, paragraph 1, as the provisions of this paragraph spell
out the conditions under which alone a person may be Ilawfully
deprived of his liberty. Thus, according to the European provisions,
arbitrary arrest and detention may be understood as being
deprivation of liberty in circumstances other than those specified
in Article 5, paragraph 1.

Before 1looking in detail at the provisions of the article in the
ICCFR, we should analyse the international understanding of the term
Yarbitrary arrest”,

The term "arbitrary"” in this phrase means :

(a) ‘'on grounds or in accordance with procedures other than those

established by law, or
(b) ‘*under the provisions of a law the basic purpose of which is

incompatible with respect for the right to liberty and security of
person’’?

12, Thase definitions are those adopted for the purpose of the Study of the Right of
Everyone to be Fres from Arbitrary Arrest, Detention and Exile conducted for the Human
Rights Comnission in 1963,
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According to the travaux preparatoires of Article 9 of the UDHR,
two views dominated discussion on the meaning of "arbitrary’.

One was that Yarbitrary” should be replaced by "except in the cases
and according to the procedure prescribed by prior legislation”,
while the other, which is more comprehensive and represents a better
safeguard, pointed out that an arrest or detention might be
perfectly legal but nevertheless be arbitrary.’®

During drafting of Article 9 of the ICCFR, views were expressed
that "arbitrary” meant "illegal” or *"unjust” or "both illegal and
unjust”.’#

Vhen the Third Committee of the General Assembly discussed this
paragraph the views were expressed that Yarbitrary” arrest or
detention was that which was carried out "without any legal grounds”
or "contrary to law” or according to a law which was in I1tself
"unjust” or "incompatible with the dignity of the human person” or
"incompatible with the respect for the right to liberty and security
of person’’s,

In the light of these varying definitions of the term "arbitrary”,
it seems that "arbitrary'" is not the same Iin meaning as 'illegal”
but that it has a wider meaning, being more comprehensive. While an
arrest which is illegal is arbitrary, it is not the case that an
arbitrary arrest must be  1llegal. It may be perfectly legal but

unjust, and therefore arbitrary.

13, Study of the right of everyone to be free from arbitrary arrest, detention and exile,pé
14, E/CN, 4758, 47, paragraph 43
15, 474045, paragraphs 43-49
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This was, substantially, the conclusion of the Committee in the
Study on the Right of Everyone to Be Free from Arbitrary Arrest,
Detention and Exile.’s, The Committee commented further that they
considered this definition to be corroborated by Article 29,

paragraph 2 of the UDHR, which states :

fIn the exercise of his rights and freedoms, every ene shall be subject puly o such
initati - hernined by | lelv for ih , y T ,

poralify, publir order and the gensral welfare In g deporratic sociaty,

Clearly any code of law which is incompatible with this purpose
nust be considered as not only likely to lead to arbitrary arrest or
detention but in contrast to the international understanding of
Justice and democracy.

The term "arrest” may be generally understood as meaning the
period from the moment the suspect (or accused, since many legal
systems maintain the principle that everyone charged with a penal
offence has the right to be presumed innocent until proved guilty
according to law) is physically restrained and placed under custody
until the time that he Is brquglzt before a judicial authority which

may order his continued detention or release.

18, Study of thz right of everyone to be fres fron arbitrary arrest, detention and exile,
1964 p7
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3. Deprivation of liberty only on grounds or by procedures
prescribed by law

As we saw, one Interpretation of the term ‘'arbitrary" during
drafting of Article @ of the ICCPR was that It means arrest or
detention *"on grounds or iIn accordance with procedures other than
those established by law”, and it was this interpretation which was
adopted in the ICCFR, Article 9, paragraph 1 which states :

*No ona shall be deprived of his liberty éx:ept on such grounds and in accordance with such
procedure as are established in law’®

It could be said that any person should enjoy his liberty and
freedom as a principle, (unless there is violation of law leading to
deprivation of liberty). As a result of the principle that every
accused is innocent until he is proved guilty, one could say that no
one should be deprived of that privilege except on the grounds or
with the procedure established by law and according to the penal
policy of most civilised nations. Those grounds and procedures could
be categorised 1in varying degrees between countries, as we will see
when I examine the national legislation, both constitutional and
otherwise, of Arab couniries but internationally, there is a minimum )
procedure mentioned in Article 9 of the ICCFR.

Grounds established by law for arrest or detention, as demonstrated
by the provisions of Article 5, paragraph 1 of the European
Convention on Human Rights and Fundamental Freedoms, can be
categorised as follows :

(a) the lawful detention of a person after conviction by a
competent court;

(b) lawful arrest or detention for non-compliance with the lawful

order of a court or to secure the fulfilment of any obligation
prescribed by law;
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(c) the lawful arrest or detention for the purpose of bringing a

suspect before a competent legal authority on reasonable suspicion
of having committed an offence or when it is reasonably considered

necessary to prevent him committing an offence;

(d) the detention of minors for educational supervision or
appearance before a competent legal authority;

(e) detention in the public Interest, for example, to prevent the
spread of infectious disease;

(f) lawful arrest to prevent unauthorised entry or exit from a
country, for example, in cases of deportation or extradition.

Reasonable grounds to suspect that a crime has been or may be
committed are required for the legal process of arrest or detention
in all legal systems. Reasonable suspicion may be combined with
other requirements, such as the seripusness of the offence and the
existence of circumstances justifying arrest,

A potential problem with "reasonable grounds” is that subjective
assessment of what are reasonable grounds generally lies with the
official authority which makes the arrest, but in most cases
objective assessment of grounds, based on facts and circumstances,
Is made by the authority competent io issue a warrant or order for
arrest,

The minimum procedures contained in the ICCPR, Article 8,
paragraphs 2-4 are the right to be informed of the reason for
arrest, the right to judicial control of arrest and detention and
the right to test the legality of arrest and detention, but
procedures protecting the rights of suspects or accused may be more
or less comprebensive in different legal systems of the world. I
intend to examine both the principles which are specified in the

ICCFR and other striking aspects of protection of the rights of

suspects contained in law.
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(2> Right to be informed of the reasons for arrest, and of any
charges

4rticle 9, paragraph 8 of the ICCFR states :

“Bnyona who is arrested shall bo informed, 2t the tine of arrest, of the reasons for his
arrest and shall be promptly informed of any tharges against his,*

This requirement is an important one because it safeguards the
right of the detainee to know the charges against him in order to
allow him to take the steps necessary to defend himself, There are
differences in the details of the procedure of informing the
detained between legal systems. Most laws require that in any arrest
or detention (other than the case of flagrante delicto), the contents
of & warrapt authorising arrest should be made known to the
accused, at the time of arrest.

The Eurppean Commission on Human Rights has found that reasons
for arrest are not required to be conveyed in writing'’, or indeed in
any special form, since iIn Neumeister v Austria, they considered
that because the accused had been interrogated by a judge several
days before his arrest, and so could not fail to have known the
reasons for his arrest and the charges against him.’¢

The suspect or accused should be informed promptly of any charges
against him. Failure io do so will make the arrest and detention
arbitrary. The Human Rights Committee found that Article 9,
paragraph 2 of the ICCPR had been violated in the case of de
X¥assera v Uruguay, when the accused was not charged until 9

months after his arrest’s,

17, ¥ v Netharlands (1211761} (0 8, 46

18, KNeupeister v Austria Eur Court H R, Series A Judgemsnt of June 27th 1968

18, de Massera v Uruguay HRC 34, 124, International Legal Naterial Ne 19 1980
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(b) right to judicial control of arrest and detention

Article 10 of the UDHR states:

*Fveryons Is entitled in full equality to 2
tribynal, in the determination of his rights and obligations and of amy crininal rharge

against hin,”

Article 11 paragraph 1 states:

*Evervons charged with a penal offence has the right fo be presuped jpnorent unfil proved
guilty according to law jn g public trizl af which he has had a1l ths gusrantess pecessary
for his defence.”

Article 9, paragraph & of the ICCFR states:

*Anyone arrested or delained on & criminal tharge shall be

brought pronptly bafors a Judge
or other officer suthorised by lav to exercise Judicial powsr and shall be entitled to trial
within @ reasenabls bipe or to release, It shall not be the general rule that persons
awaiting trial shall be detained In custody, but ralease may be subject fo guarantess to
appear for frial, at any othar stage of the judicial proceedings, and, should oceasion arise
for execution of the Judgement,”

The European Convention contains a similar provision.®® Three
aspects of judicial ocontrol of arrest and detention can be
distinguished in the provisions. These are the right to be brought
promptly before a judge or judicial officer, the right to be tried or
released within a reasonable time, and the consideration of release
pending trial.

In most countries the law requires that an arrested person should

be brought promptly before a judge or judicial authority.

20, Article §, psragrapf: 7 stales ”Ersryane arresz‘sa’ or o’eéazned,,,shei! be braug/n‘

MMMMMM&M or o release pending trial, ﬁe!ease nay

be conditionad by guarantess to appear for trial®,
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The time limits vary between countries from a few hours to several

days.*’
This constitutes a test of the legality of arrest and detention, but
It is meaningless unless carried out promptly because otherwise
arbitrary detention may take place, due to lack of judiclal review of
the detention. The Human Rights Commmittee, in the case of Ismael
Veinberger Weisz v Uruguay found that Article 9, paragraph 3 of the
ICCFR was violated when he was held incommunicado for more than
100 days, and not brought before a judge for more than ten months
after his arrest.??

The expression in ICCFR "before judge or officer authorised by law
to exercise Jjudicial power” should not cause any misinterpretation
because the officer should be judicially authorised to carry out the
examination.

The European Court of Human Rights®? considered that while an
"officer...” is not Iidentical to a Jjudge, he should fulfil minimum
conditions guaranteeing the rights of the person arrested. These
were independence of the Executive and the parties, the obligation
of hearing the individual in person and conducting a review of the
circumstances of detention, taking the legal circumstances into

account,

2l Btudy of the right of everyone to be Free frop arbifrary arrest, detention and exile
ppd-41

22, Human Rights Connittes Report 1981 6,4,0,R, 36th session, Supp, 40, pll4

23, Schiesser v Switzerland (7710/76) Judgement ; 2 EHRR 417
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As for the right to be tried or released within a reasocnable time,
the European Commission has said that the term 'reasonable time"
should be determined in the light of the facts of each case. It has
identified elements relevant to the determination of reasonable time,
for example, in WVemhoff v Federal Republic of Germany, it commented
that couris need to determine whether detention before judgement is
passed, for whatever reason, could "Impnse a greater sacrifice than
could, in the circumstances of the case, reasonably be expected of a
person presumed to be Innocent”. The representative of Germany
argued, and this was accepted by the Commission, that it is the time
of appearance before the trial court that marks the end of the
period that must be judged reasonable, but the Court found that the
period continues until +the person 1is judged and the trial
terminated.”® In the case of Neumeister v Austria, Article 5,
paragraph 3 of the European Convention was found to be viplated
since the plaintiff was held in pre-trial detention for two years
and two months,*s

The laws of some countries specify the period during which the

accused should be brought to trial.?s

M, Venhoff v Federal Republic of Germany Eur, Court H.R, Series A, Vol,7, Judgement of June
27, 1988
25, Neupsister v Austria Cases and Materials pp500-502
26, Study of the right of everyone fo be free from arbitrary arrest, detention and
exile, ppd3-44
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The Human Rights Committee found, in the case of Ismael
Veinberger v Uruguay, that Article 9, paragraph 3 of the ICCPR was
viplated because he was not tried within a reasonable time, not
being sentenced until three and a half years after his initial
arrest.?’There were several other decisions against Uruguay under
this provision.®®
The third element of the provision for judicial control of arrest
and detention in the ICCFR concerns release pending trial. The
provision states that the release may be subfect to guarantees,
These may be personal or financial. Their purpose is to ensure the
subsequent appearance of the accused rather than as aform of
punishment. In order to secure this, then, the amount or nature of
the guarantees should be fixed with regard <o the separate

circumstances of each case.??

27, Weinberger v Urugusy 1981 Report of the Human Rights Compittee £,4,0,R, 36th session,
Supp, 40, pll4

28, Intermational Legal Materials No, 19 1980 Communication R, 1/5

28, Wephoff v Federal Republic of Bernany See n, 24 above
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(c) right to test lawfulness of arrest or detention before a court

This right is protected in the ICCFR by Article 9, paragraph 4
which states :

"ﬁnyaﬂé who Is deprived of his liberly by arrest or delention shall be entitled fo fake
procesdings before a courd, In order that that court nay decide without delay on the
lawfulness of his defention and erder his release if the detention is not lawful,”

This provision is iIntended to safeguard the liberty of the
individual and to prevent vioclation of this right, by making sure
that detention falls within the grounds of the law.

It seems that the ’"court” mentioned in the provision should share
the attributes of judicial power discussed above. These were that it
should be fndependent of the Executive and of the parties, that the
plaintiff should appear in person before the court, and that the
Judgement should be made with regard to the circumstances of each
separate case,

The Draft Principles on Freedom from Arbitrary Arrest and
Detention prepared for the Human Rights Commission®® in 1963, in
Article 38 and the note on It, stress the importance for anyone
detained of baving immediate access to such a remedy to challenge
the Jawfulness of his arrest or detention. They stress the

Importance of Immediate access, both to end the illegal detention

of someone already detained (and possibly denied such guarantees as

30, Study of the right of everyone lo ba free from arbitrary arrest, detfention and exile
Part VI
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access to a lawyer or other communication) and to prevent the
detention of someone under threat of arbitrary arrest and detention.
This is provided in the article in ICCPR by the phrase "without
delay"”.

In the case of Veinberger v Uruguay, the Human Rights Committee
found that there had been a violation of Article 8, paragraph 4 of
the ICCFR, because recourse to habeas corpus was not available to
Ismael Veinberger.3?

The Human Rights Committee alsc found, in connection with the
compmunication of Valentini de Bazzano on her own behalf as well as
three others, that there had been violations of Article 9, paragraph
4 of the ICCFR with respect to Luis Maria Bazzano Ambrosini and

José Luls Massera, as they were denied the right to habeas corpus,®?

32, Hupan Rights Comnittes Report 1981 6,4,0,F, 36th session, Supp, 40 plid
83, Infernztional Legal Katerial No, 19 1980 Communication No, R, 1/5
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4. compensation for unlawful arrest or detention

Article 9, paragraph § of the ICCFR states :

“Bnyone who has been the victin of wnlawful arrest or detention shall have an gnforceable
right to compensation, *

It seems that the laws of many countries provide the right to
such compensation.®® Compensation for wrongful arrest or detention
raises the question of responsibility of the State authority in the
exercise of their function.

Breach of conditions for detention laid down in law establishes a
right to compensation. In various countries, the law provides that
wrongful deprivation of liberty covers not only cases where charges
are dismissed as groundless, but also arrests made under reasonable
suspicion which are otherwise unlawful through violation of
procedure, s

Compensation may cover material or moral damage. Usually,
compensation takes the form of monetary payment, sometimes in an
out-of-court settlement to enable States to avoid a judicial decision

against them,

34, Sludy of the right of everyons to be free fron arbitrary arrest, detention and exile
pl&7
35, ibid,, pls8
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Conditions of detention

As I have discussed the principal safeguards for the arrested or
detained person Iin international law, it seems worthwhile briefly
to examine other conditions which should be observed during the
period of detention. As far as the conditions of detention are
concerned, tireatment and places could be an iImportant factor
affecting the individual’s rights.

Distinguishing the accused person from the person convicted of a
crime, with the priniciple that any one arrested or detained should
be considered innocent until proved guilty, he should not be treated
in the same manner as a convicted person,

The international instrument provides, in ICCFR, article 10, that :

“1, A1l persons deprived of their liberty shall be treated with hupanity and with respact
for tha inharent dignity of the human person,

2, (a) Accused porsons shall, save in exteptional trircunstances, be scgregated from
convicted persons and shall be subject to ssparate treatment appropriate to their slatus as
vnconvicted parsons, ¥

A person under arrest may be kept in police custody, or the
custody of the arresting authority. Laws of some countries provide
that a person under arres;t may not be kept 1n a public prison for
criminals, for example, the Jordanian Frison Act, Article 20°%

provides :

“In so far as space within the prison peraits,,,
I, Frisoners awaiting trial shall be segregated from convicted prisoners:”

but should be kept in a place prepared for that purpose.?”

36, CCFR/CZ1/80d, 56 25th January 1982, pll
37, Code of Court Procedure Act No, 9 of 131, Article 105 states ; *Ne person shall be
dotained except in prisons established for that purpose, ”
CCPRAC/1/Add, 56 25Eh January 1882, pd
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Vith regard to the provision of the international instrument which
states that persons deprived of their liberty should be treated with
bumanity and respect for their dignity, it Is worthwhile to mention
that the laws of many countries provide that places of custody
should be healthy and should provide for proper medical care and
treatment.

Another point to be taken in consideration is that various national
laws provide for the segregation of prisoners on a number of
different grounds, for example, nature of the offence, educational

standard and so on.

I have examined the international protection for the individual
from arbitrary arrest and detention, starting from the principle
contained in the UDHR of protection for the liberty and security of
the individual, to which arrest and detention are exceptions. I
examined the provisions of the ICCPFR with regard to this protection
in some detail as they represent some of the principlés of safeguard
which will be found in more or less elaborate form in national
legislation. However, it should be pointed out that Article 4,
paragraph 2 of the ICCFR permits derogation ’fmm the article
protecting this right in time of public emergency which threatens
the 1life of the nation. Therefore I intend to make a short
examination of derogation from the ICCPR in time of public

emergency, after my discussion of the national instruments which

protect this right.
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SECTION B

IN THE LIGHT OF THE NATIONAL INSTRUMENTS

(1> liberty and security of person

(2) freedom from arbitrary arrest and detention

(3) deprivation of liberty I[only on grounds or procedures established by lawl

(4) compensation
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In spite of the international instruments intended to protect human
rights, the fact remains, and indeed it is acknowledged by the
Instruments themselves®® that  domestic Iegislation has practical
effect in protecting the rights of its citizens. Domestic legislation
remains, particularly in the third world, the main legal safeguard
for human rights, especially in countries which have not signed the
Optional Frotocopl®®, or where there is no regional safeguard.*® For
these reasons, it is necessary to examine the national safeguards
through national legislation.

Vhen I discussed the international understanding of arbitrary
arrest and detention, I distinguished two factors in "arbitrariness’:

(a) on grounds or in accordance with procedures gther than those

established by law;

(b) under the provisions of a law the basic purpose of which is
om ] :_for . ht b an curit
of person; a law which is in itself unjust; a law which is
incompatible with other human rights.

In my discussion of arbitrary arrest and detention in the Arab

countries, I intend to examine the legal safeguards in general,

38, s the ILCPR acknowledges by laying siress on the obligations of govermments o put s
provisions Iinto effect by legislative or other measures, Article 2, paragraph 1,

39, As we saw, In couniries which have signed the Optienal Frotocol, an additional legal
repedy 1s provided by the opportunity of Individual communication with the Human Rights
Comnittea (OF ICCFR Article 1)

40, For example, although the United Kingdom has not signed the lOptienal Frotoecol, ils
citizens have an effective legal safeguard In thair right of psiition fo the European
Comnission and Court of Human Righis,

Sir Humphrey Waldock “The legal protection of hupan rights - national and international® in
An Introduction fo the Study of KHuman Rights, p89
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passing through other legislation which night be considered to
contradict the spirit of justice, according to the national or
International understanding.

In my discussion of international provisions dealing with arbitrary
arrest and detention, I began by examining articles of wide and
general application, concerning the right of liberty and security of
person, then passed to more specific safeguards relating to the
grounds and procedures for arrest and detention.

I intend to follow a similar approach for national provisions in
the Arab countries : beginning with provisions safeguarding the
right of liberty and security, which in general may be found at the
consitutional level, but it should be borne in mind that some Arab
countries have no constitutione, for example, Saudl Arabia, and other
Arab constitutions are of a temporary nature.

Then I will pass to the grounds and procedures for arrest and
detention, which are contained in the Law Codes. As with the
international safeguards, I find myself obliged to discuss 1in
addition, the effect <(sometimes by temporary legislation) of the
state of emergency on provisions safeguarding individuals against
arbitrary arrest and detention.

In order to present a clear and balanced picture of the legislation
which provides this protection, I intend to examine one country in
detail, and then examine the legislation of other Arab countries in

general terms,
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(4> ARAR REPUBLIC OF EGYFT

Safeguards and guarantees for the right of the individual arrested
or detained in Egypt are to be found in the Egyptian legal system.

The 1971 Constitution states in Article 41 :

lpdividual freedop Js o natural right apd shall not bo fouched, Except in cases of
Llagrante dolictp, mo person way be arrested, inspected, defained or his fresdon restricted
or prevented from free wmovemsnt exeapt by ap_orger pepessifafed by fnvestigastions and
preservation of the security of the sociely, This order shall be given by the p[oppetent
Audge or the public prosecution in accordance with the provisions of the law, The law shall
deternine the period of custody, *4’

The Egyptian constitution thus clearly protects the individual’s
liberty and security. As at the international level, deprivation of
liberty is restricted to grounds and procedures prescribed by law.
As well as arrest and detention, "inspection” may only be carried
out in cases of flagrante delicto or when the order has been given
by competent legal authority, in accordance with the law. It can be
noted that the Egyptian Constitution provides that the period of
detention will be specified by law.

Article 42 states :

YAny citizen who is arrested or Imprisonsd or whose freedon Is In any way restricted shall
be freated n sych o panner a5 fo preserve his dignity, It shall not be persissible
to,, detzin or Imprison hin in places other than thoss which are subject fo the prison
ldﬂi vaz

Thus the Constitution provides that the detainee should be treated
with respect and the conditions of detention are regulated at the

constitutional level by the provision that detainees should be

detained only in places subject to the prison laws.

41, CCRR/C/26/8dd, 1/Rev, 1 of 16th Narch 1984 p3
42, Egypt @ violations of human rights An Amnesty International Report, 1983 plo
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Further safeguards related to places of detention are contained in
administrative provisions, providing for  medical care and
examination of prisoners.*®

Some of the grounds and procedures mentioned at the international
level in Article 9 of ICCPR, are contained in the Egyptian
Constitution, as Articles 71 and 138 provide for the arrested or
detained person to be informed immediately of the reasons for his
arrest or detention, and promptly notified of the charges against
him. It also provides for judicial control of arrest and detentionm,
and protects the right to test the legality of his arrest or
detention. It further provides for trial within a specific period or
release.

Article 71, paragraph 1 states :

“Anpone arrested or defalned shall be informed inmediately of the reasons for his arrest or

detention and shall be entitled to coppunicate with swch persens as he wishes for the

Q((L'QEEE pt mmng)mg géfﬂ Qt &Qaé aii ai@.ﬁﬁﬂﬂd pr m‘ EESHZ;Z A58 [SfEfZCE a5 Qfﬁiﬁﬂmﬂd L'lf
3w, Any parson arrested or detained shall be promptly notified of the charges against hin
and he, as well as third parties may profest in a court against the measurss that have
reséricted his personal fresdom, The law regulates the right of pretest In such a way as fo
ensure that decisions are faken on profests within a specific period failing whith the
parson arrested or defained nust ba released®, 44

This article contains an additional safeguard by allowing the
detainee the right to communicate, both to inform people of what has
happened and to seek legal assistance. This safeguard is elaborated

in Article 1394% which provides for communication for :

., .se8king tha assisfance of a lawyer,”

43, FReport of the Kuman Rights Comnittee General Assembly Official Records ; Thirty-ninth
session Supplensnt No, 40 (4/33/40) p58 paragraph 306

44, Egypt @ vielations of human rights, An Apesty International Report, 1983 plo

45, ibid,
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The Egyptian Constitution contains further safeguards for Egyptians
seeking legal redress. Article 69 ensures that those who lack
financial means to defend their rights are still protected, and
Article 67 guarantees to anyone regardless of nationality the right
to an attorney to defend him.*¢ Other laws contained in the dee of
Criminal FProcedure automatically  appoint an attorney at public
expense for those who lack financial means.*”

Other safeguards of justice are guaranteed by laws concerning
costs, interpreters and so on. According to Article 71, paragraph 2,
precautionary detention should specify the period of detention which
must not be exceeded, and every iIndividual has the right to complain
to the court in regard to any measures restricting his freedom.*®

Another important safeguard to human rights in general in Egypt is
the constitutional provision which stipulates that :

“ronventions to which the Arab Republic of Egypt accedes have the effect of law aftfar they
have been signed, ratified and published in accordance with the prescribed procedures”,

This implies that the ICCFR has the force of law in Egypt, though it
1s not clear whether this means that Its provisions may be directly
Invoked in court,*®

After examining constitutional Iinstruments, I will examine other
legislation and procedures related to the state of emergency, as all
these constitutional safeguards could be jeopardised by measures

taken under the state of emergency.

46, CCPR/C/26/78dd, 1/Rev, T 16th Narch 1984, p7

47, Ariicle 376, Egyptian Code of Criminal Procedure, ibid,

48, CCPR/C/2678dd, 1/Rav, ] of 16th Narch 1984 pd

48, Report of the Human Rights (Comnitiee Gemsral Assenbly Official Rerords : Thirty-ninth
sassion [1984] Supplenent No, 40 (A/738/40) p55 paragraph 292
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It seems that Act No. 162 of 1958 with its amendments of 1972,
1981 and 1982, has maintained a state of emergency in Egypt since
its adoption. UOne could share the comment of the Human Rights
Committee®® that the question arises in this situstion whether the
provisions of the 1971 Constitution which I examined above, have
any value in protecting human rights in Egypt. One could add other
serious questions in regard to important principles, such as the
separation of powers, the independence of the judiciary and the
control of constitutionality of legislation.®’

Egypt bhas not notified the United Nations of the existence of a
state of emergency or any resulting derogation from its obligations
under ICCFR®2?, The Egyptian representative has stated to the Human
Rights Commitiee that the proclamation of a state of emergency was
a sovereign right, Iintroduced "to ensure stability”.*® One can
comment that this is not a satisfactory explanation as to why the
Egyptians have not complied with Article 4 of the ICCFR.

Act No, 162 of 1958 confers considerable powers on the Fresident
to aulhorise arrest and detention of persons considered to pose a
threat to security. Subsequent amendments to this act exiended these
powers to the Minister of the Interior and the Frime Minister.
Frocedures of appeal against continued arrest and detention ]zat}e

shifted from the courts to direct appeals to the President and his

50, ibid p5E

51, Report of the Human Rights Connittee Gemeral Assembly Official Records ; Thirty-ninth
session Supplenent No, 40 (A/733/401 ps6 paragraph 295

52, 1bid p58 paragraph 308 ,

53, Egypt @ violations of human rights An Aenesty Infernational Report 1983, p20
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ministers.®*

This represents a very serious shift of judicial control of arrest
and detention away from the judicial power to the executive. It
seems that under the emergency legislation, the executive authority
has the power to promulgate legislation which could affect rights
guaranteed in the Constitution.

4 number of procedures of preventive detention have been in effect
under emergency legislation in Egypt, representing later améndments
to the original Law No. 162 of 1058. During the period from 1972 io
1980, provisional detention followed the procedure outlined on the

following page.

84, One rould mention Article 42, paragraph 2 of the Constitution which provides that any
agasyre Incompatible with the lstfer or spirit of constitutional guarantecs is Invalid, and
the Bupreme Constitutional Court which is responsible for Judicial control of laws and
regulations, ensuring that they express the spirit of the Constitution, (drticle 175 of the
Constitution) This Court suspspded & Presidential Decree ordering the arrest of 2 large
nunber of people in 1881, but the stafe of emsrgency datention procedure was Immsdiately
Invoked, There aust be a very serious gquestion of the value and offectivensss of these
guarantees,
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Frovisional detention 1972-1880 : Law 162 of 1958 as amended by Law
37 of 1972%¢

Arrest of ¥

¥ is held In provisional detention; quastionad
by the stala sacurity niyaba within 24 hours of
arrest; has access to lawyer

Fron first day X has right fo appeal
to stafe sacurity court for release,
The 8tate Socurity Court decides |

not to release ¥ to release &
£ way renew appeal X remains in detention
for release before for further 15 days fo
the court after 30 : await decision of the
days Fresident of the Republic,

who decides;!

to vato the to approve
tourt's decision the court's
gecision
after 30 days
& nay appeal
again appeal for releass ¥ is
proceeds avtonatically raleased
to 2 different court
of the same standing,
whith decides within 15
days
nat to release ¥ to release f

X is released

55, This, and the following table are explamatory disgrams fron ; Fgypt @ vielations of
hunan rights An Amnesty International Report, 1983 p20 & p22
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During 1881, Law 164 of October 1981, which remained in force until

June 1982, amended the procedure as follows.

FProvisional detention (1981-1982) : Law 162 of 1958 amended by Law
164 of 1981

Arrast of X

Delention for up to six nonths
(no court sppesrance, restricted
access bo lawyer)

After six nonths X pay petition
the President of the Republic for
relaase; If the Fresident ;

does not respond or
refuses the petition decides fo release X

¥ pay be hald for an additional
period of six months (as long as the X is relpased
state of energency is in force)

It seems that, under this procedure, the appeal should be directed
to the Fresident only after the period of six months has expired,
and another appeal could be made after six months.®® This means that
the minimum period of detention Iin some cases may be six months,
and the period of detention could be indefinitely extended by the

Executive power.

56, Egypt : violations of human rights An Annesty International Report, 1983 p20
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After 1982, the procedure was modified again by Act No. 50 of
1882.%7 This act re-introduced a number of safeguards which had been
lacking before in emergency legislation, for example, the provision
that the detainee be Informed immediately, in writing, of the
reasons for his arrest or detention. The detainee’s right to obtain
the services of a lawyer and the right of the detainee or a
representative to lodge an appeal against his detention to the
Supreme Court of State Security thirty days after his arrest are
also provided by this act. If this is rejected, another complaint
may be made thirty days after the date of rejection. A further
safeguard is provided as follows :

“The Court shall take a substantiated decision on the complaint within 15 days affer the

date of its svbaission and after hearing the statements of the person arrssted or defained;
otherpise It shall ordar his fspediate relsacss?,
Thus, the amendments to the emergency law contained in Aect Fo. 50
of 1882, comprise considerable safeguards for the rights of
detainees, above all, the restoration of the final decision to order
release to the courts, provided, for example, by the amendment to
Article 6 of the emergency act, which states :

“ . the court order shall be final in such cases’,

Further examination of the effect of emergency legislation on the
practice of arrest and detention will be found in Chapter 3, when I
examine the communication between Egypt and the Human Rights
Committee and Egypt, and the Egyptian response fo Amnesty

International.

57, CCFR/C/26/78dd, 1/Reyv, 1 pages 6 & 7
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Appeal procedure (Amended by Act Ko, 50, 1982)%°

arrest of ¥

l, He is infarmed, in writing,
of the reasons fer his arrest
or detention
4, He har Hhe pight Io roapupieals
3, HKe has access fo lawper

release within thirty days

If he is not released, he nay make conplaint to
Suprene Court of State Socurity after thirty days

ralsass

If not released, he may make 2 further
copplaint after thirty days of the rejection
of his first conplaint

58, CCFR/C/26/40d, 1/Rev, I, page &

_.90_



(B) Other Arab countries :

Beginning as before with the general issue of the individual’s
liberty and security, protection of this right is to be found at the
constitutional level in most Arab countries. For example, the
preamble to the Syrian Constitution states that :

“Freadon is 2 sacrad right,,, “**
and Article 25, paragraph 1 of the Constitution provides :

“Freedon i5 a sacred right, The staie shall guarantes the personal fresdon of citizens and
safequard their dignity and security*s°

The Jordanian Constitution, Article 7 provides that :

“Personal fresdon shall be safeguarded”s’

It seems that Tunisian legislation at the constitutional level takes
different stand from Syria in regard to specifying the protection of
the individual from arbitrary arrest or detention, even though the
basic idea could be found in the preamble to the Constitution which
proclaims that the people

“are deferwined to |, uphold human principles arcepied anong peoples whe safeguard fupsn

Article & of the Lebanese Constitution states :

®Parsonal fresden shall be guaranfesd and profecied, 752

59, Report of Annesty International o the governnent of the Syrian Arab Republic, 1383, p§
£0, Report from Aanesty Infernational to the Government of the Syrian Arab Republir pl9

£1, CCPR/C/174dd, 56 of 25th January 1982, pd

2, CCOFR/C/28/8dd, & of Sth Nay 1985 p7

63, CCPR/C/1/74dd, 60 of 26th April 1983 pl]
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The legislation of most Arab countries provides, either at the
constitutional level or In its Law Codes, that deprivation of 1liberty
shall be only on grounds or according to procedures prescribed by
law, for example, Article 28, paragraph 2 of the Syrian Constitution
states :

Mo onz shall be subjecied to a search or investigation or be taken info custody except as
preseribad by law'e4

The Constitution of Morocco provides in Article 10 that :

*No ome shall be lisble o arrest, defenfion or punishment, save in the rasss and In the
panner prescribed by law, '65

Article 22, paragraph (b) of the Constitution of the Republic of
Iraq prohibits the  arrest, detention, Imprisonment or search of
anyone except by law. ¢

The Jordanian Constitution stipulates, in Article 8, that no person
shall be arrested or detained, except in accordance with the
provisions of the law.®”

The Constitution of Lebanon provides, in article 8, that :

“No person nay be arrested or kept In custody except in accordance with the law, *6¢

As for grounds and procedures for arrest in the Arab countries, one
could make the general observation that warrants 1ssued by
competent legal authorities are required for arrests save in the
cases of flagrante delicio, felony or where the accused is without

residence or financial means.

£4, Report by Annesty International fo the governpent of the Syrian Arab Republic, 1983 p 19
65, CCPR/C/10/4dd,2 of 19th February 1981, plé

£6, CCPR/C/1/8dd, 45 of 8th June 1979, 38

§7, [LLPR/CZ178dd, 56 of 25th Janwary 1882, pl0

88, [LRR/C/1/780d,60 of 26th April 1983, pll]
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Article 196 of the Lebanese Legislative Decree No. 138, of 12th

June 1059 states :

“Fxeepl In cases of flagrante delicfo, no person hay be arrested by the nenbers of the
security forces except In virtue of an order or warrant issuesd by the compstent
authorities,”

Another safeguard provided by the Lebanese legislators is Article
367 of the Lebanese Penal Code concerning the penalty for anyone
convicted of unlawfully arresting or detaining any person.®’

Article 24 of the Libyan Code of Criminal Frocedure provides that
an accused shall be arrested in cases of felony, or in flagrante
delicto, if the crime is punishable by imprisonment for more than
three months and 1f the offender is under surveillance or is a
vagabond, or in the case of theft, violence, résistance to law
enforcement personnel or viclation of privacy. Article 30 of the
Code stipulates that no one shall be arrested without an order
Issued by a legally competent authority.”®
Section VI of the Moroccan Code of Criminal Procedure prescribes
procedures for warrants and their execution, including the necessity
for the warrant to be signed and sealed by a competent judge.”’
Article 99 of the Jordanian Code of Court Frocedure states that an
accused person may be arrested in the following circumstances !

1. in the case of a felony;

2. in the case of an offence in which he is caught in flagrante
delicto, provided that the said offence is punishable under the law
by imprisonment for a period of more than six months;

3. when the offence is punishable by imprisonment, and if the

accused person 1s either under police surveillance or lacks a
recognised place of fixed domicile in the Kingdom;

£8, CCFR/C/1/8dd, 80 of Z6ih April 1953, plé
70, CCFR/C/1/4dd, 20 of 24th January 1978, pd
71, CCPR/C/10/4d4,2 of 19th February 1981, plé
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4. in offences involving theft, rape, serious assault, the use of
force or violence to resist the public authorities, incitement to
moral corruption, or a breach of public decency.”

Article 92 of the Iraqi Criminal PFrocedural Law No. 23 (1971)
provides that

“no ong shall be arrested or defained without a warrant issued by a judge or a court, or
ender circunstances defined by Law, *7°

Further legal provisions concerning judicial control of arrest and

detention include appearance before a Jjudicial authority within a
certain period, for example, Article 26 of the Libyan Penal Code
provides that statements by an arrested person should be heardﬁ
promptly ... his case shall be referred within forty-eight hours to
the Public Frosecutor’s Department, which shall interrogate him
within twenty-four hours; the Public Prosecutor’s Department shall
decide either to keep him under arrest or release him. Article 115
of the Code provides that preventive detention should be ordered
where there is sufficient evidence of the commission of the crime
for which the arrest took place.”

Likewise, the Jordanian Code of Court PFProcedure, in Article 100,
provides that officials of the judicial police must, without delay,
listen to what the arrested suspect has to say. If they are not
satisfied with his statement, he is sent within forty-eight hours to

the competent Public Frosecutor who must question him within

\

72, CCPR/C/1/8dd, 56 of 25th Januvary 1982, pll
73, CCFR/C/174dd, 45 of 8th Juns 1978, p3&
7, CCFR/C/T/80d, 20 of 248h January 1978, pd
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twenty-four hours and then order his release or his remand in
custody, Under Article 121 of the Code, the Public Prosecutor has
the power to release the detainee on bail, and the Court is entitled
to exercise the same power when the case has been referred to it, as
well as during the trial itself.’

Articles 102 and 103 of the Lebanese Code of Criminal Frocedure
stipulate that questioning of persons arrested under summons should
be carried out Iimmediately, and of those under warrant within
twenty-four hours. After the time-limit has expired the accused must
be brought before the State Counsel-General who will ask the
examining magistrate to question him. Article 103 provides that a
person arrestéd on a warrant is not questioned within twenty-four
hours or brought before the State Counsel-General, his arrest will
be considered an arbitrary act. 7¢

The Iraqi Criminal Procedure Law, in Article 123, obliges the
examining jfudge to examine accused persons within twenty-four hours
of their arrest after informing them of the charges against them.
Article 130, paragraph <(b) provides that if the examining judge
finds the evidence is sufficient for trial, he shall commit the
accused to the competent court. If it is not sufficient the accused
should be released immediately, Article 109 1limits the period of

detention to not more than fifteen days each time. It should under

75, CCFR/C/1/Add, 56 of 25th Jenuary 1982, pll
76, CCPR/C/1/40d,60 of 26th April 1853, pl7
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no circumstances exceed a period of six months., Any periocd of
detention exceeding six months or a quarter of the maximum term of
pernalty is regulated by the court of session. Article 110 binds the
examining judge to release the detainee against guarantee, if he is
accused of an offence whose penalty is detention for three years or
less, or a fine. If the arrested person is acused of a minor offence
he may nevertheless be remanded if he is of no fixed abode.””
dccording to Section VI of the Moroccan Code of Criminal Frocedure,
an accused person on whom a warrant or summons to appear has been
served is brought before the examining magistrate who must question
him immediately., Article 141 states :

“dny person who has boan arrested by virtus of 2 warrant fo appear, and has been detainsd
for nore than twenty-four hours in a place of detention without being guestionsd, shall be

deened fo have been arbifrarily arrasied®,

Vith regard to remand in custody, Article 152 of the Code stipulates
that this is "an exceptional measure, and the articles which follow
specify the rules for its practice.”

Legislative provisions both to allow the accused to test the
lawfulness of his arrest or detention, and to provide for the
punishment of anyone who illegally arrests or detains a person are
also to be found in the legal Codes of Arab countries. For example,
Article 33 of the Libyan Code of Penal Procedure provides that

complaints concerning illegal detention shall be investigated and

77, CCPR/CZ1/74dd, 45 of 8th June 1978, pp39-4]
78, CCPR/C/1074dd, 2 of 19th February 1981, pplé-17
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the detained person arrested immediately. Articles 433 and 434 of
the Code provide that officials convicted of illegal arrest or
detention of a person shall be punished by imprisonment.”®

The HMNoroccan Code of Criminal Procedure, Articles 381 and 406,
contain the procedure by which the accused may appeal.®®

Article 367 of the Lebanese Fenal Code states that :

“Any official arresting or defaining eny persen in tases other than those provided for by
law shall be liable to the penalfy of & tern of hard labour,*

Articles 368 and 369 specify penalties for officials who detain
persons illegally, beyond the legal term, or refuse or delay bringing
bim before a judge.®’

The Iraqi Penal Code, in Article 322, provides that a penalty of
Iimprisonment shall be imposed on any official who arrests, detains
or imprisons a person contrary to the provisions of law. Article 235
of the Criminal PFProcedure Law grants the accused the right to
challenge judgements, decisions and measures taken by a magistrate
court in the court of session.®? |

Vith regard to an enforceable right of compensation for any person
unlawfully arrested or detained, legal provision is to be found in
the Moroccan Code of Obligation and Contracts established by the
Dahir of 12th August 1913, where liability is criminal or quasi-
criminal. Under Articles 7 to 14 of the Moroccan Code of Criminal

FProcedure, proceeedings for compensation may be instituted directly

78, COPR/C/I/Add, 20 of 24th January 1978, pk

80, CCPR/C/1078dd, 2 of 19th February 1381, pl7
81, CCFR/C/1/8dd, 80 of 26th April 1983 pplé-17
82, CCPR/C/1Z4dd 45 of 8th June 1978, ppdl-42
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in the criminal court. When damage results from an ultra vires
decision by an administrative authority, action against the State
for damages may be brought under the 19183 Dahir, while application
for annulment is made to the Supreme Court. 9%

Likewise, the Iraqi legal system provides for civil compensation
for any one who has been the victim of offences prejudicing justice,
for example, perjury or false information, and has suffered material
or moral damage, according to Articles 2853-273 of the Fenal Code.
Article 324 of the Fenal Code provides that a person may claim
compensation against an official who has admitted that person to
prison without an order or has refused to observe an order for his
release. Compensation 1s administered 1in accordance with the

Enforcement Law No. 30 of 1957.84

83, CCRR/C/10/4dd, 2 of 19th February 1981, pl8
84, C(CPR/C/1/4dd, 45 of 8ih June 1978, ppl7-20, 42-43
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SECTION C

DURING THE STATE 0OF EMERGENCY
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According io Article 4, paragraph 2 of the ICCFR, the rights
contained in Articles 9 and 10 of the ICCFR are among those from
which derogation may be made in time of public emergency which
threatens the life of the nation and the existence of which is
officially proclaimed.

In the drafting discussion for this provision, the view was
expressed that references elsewhere in the Covenant to "national
security” and *public order” were not sufficient to give adeguate
legal guidance iIn time of major emergency., With the intention of
preventing abuse, it was suggested that the emergency should be so
serious as to threaten the 1life of the nation as a whole, but there
was another view, that the Covenant should not mention or even
imply the possibility of war, since a purpose of the United Nations
was to prevent war,®®

Guidelines as to the nature and extent of such derogation are
contained in the first paragraph of the article, which specifies
that any measures derogating from the Covenant should be :

Yo the extent sirictly required by the exigencies of the situation, provided that such
peasures are net Inconsistent with their other obligations under international law and do

not inpvelve discrinipation selely on the ground of rare, colour, sex, language, religion or
social origin, ©

85, “Derogations frop human rights freaties® Frofessor Rosalyn Higgins British Yearbook of
International Law 1976-77 (¥LVIII] pp28e-7
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In paragraph 38 of the same article, the Covenant specifies
procedures for derogation, including the obligation to inform other
States Farties to the Covenant of "the provisions from which it has
derogated and of the reasons by which 1t was actuated”. It provides
that the State should Inform other States Farties of these matters
through the Intermediary of the Secretary-General of the United
Nations, and that the termination of any such emergency measures
should be announced through the same intermediary. (Article 4,
paragraph 3)

It is worthwhile to mention also the comment of the Human Rights
Comnittee with regard to derogation that measures taken under ICCFR,
Article 4 are of an exceptional and temporary nature, and should
last only as Ilong as the life of the nation is threatened.®¢

Comments by the Human Rights Committee in the Landinelli case (R
8/34), have clarified certain issues raised by the provisions of
Article 4. In previous cases, the Committee bhad dismissed
invocations by States PFarties of the right to deroggate, with a
standard reply, as follows :

*The Covenant (Article 4) doss not allow national measures derogating from any of Iis

provisions except In strictly defined circunstances, and the Government has net made any
subnissions of fact or law to Jjustify such deregation®s”

8, BC 5713, HRC 36, 110
87, Review of Infernational Comnission of Jurists 1980 Ne, 24 ppdé-7

-101-



In the Landinelli case, the State Farty (Uruguay) attempted to
Justify its restriction on the political rights of certain
individuals, by referring to its notice of derogation sent to States
FParties, and stating that 1t had "temporarily derogated from some of
the provisions relating to pplitical parties”. The response of the
Committee was to suggest, for the first time, that the right to
derogate "may not" depend on compliance with the requirement of
notification to other States Parties. It alsc explained in detail why
it was not able to recognise Uruguay's asserted right of derogation,
saying that

1. Uruguay’s notice of derpgation "confined itself to stating that
the existence of the state of emergency situation was ‘a matter of
universal knowledge’;

2. no attempt was made to indicate the nature and the scope of
the derpgations actually resorted to with regard to the rights
guaranteed by the Covenant or;

3. to show thal such derogations were strictly necessary”.

The Conmitiee concluded that : "A State, by merely invoking the
existence of exceptional circumstances, cannot evade the obligations
which it bas undertakeén by ratifying the Covenant”. In their
discussion of the merits of the case, the Committee drew attention
to two Important principles concerning state of emergency. The first
is that measures taken during state of emergency must be of the
shortest possible duration. The second very important principle is
that, in the opinion of the Committee, the doctrine of National
Security which underlies extended states of emergency, should be
rejected, This point is very relevant to the situation of some Arab
countries, where the doctrine of national security is often misused

to establish or prolong states of emergency.
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The Committee drew a strong distinctiion between those who promote
their political ideas by peaceful means and those who advocate
violence., Some governments, particularly those which do not provide
lawful means for the transfer of political power, regard any
criticism or opposition to their authority as a threat to national

security.®®

Further legal interpretation of the provisions for derogation from
human rights treaties in the time of state of emergency can be
found in the discussions and findings at the regional level, by the
European Commission on Human Rights and the European Court of
Human Rights, Article 15 of the European Convention on Human Rights

and Fundamental Freedoms states, in paragraph 1 :

In tine of war or other public spergepcy thregtening the Life of the nation any High
Contracting Farz‘y nay fa&e neasures deragatmg from its obl:gafmns under this Lonvention fo
: pmwdea’ that such peasures

arg nat m:ans:stem‘ with its az‘her 0b11gatmns under zm‘ernaémna! law,*

88, Niall KacDermot, Secretary-fensral of the International Copnission of Jurisfs, in his
Intreduction fo States of Fpergency ! their impact on huwan rights, A study prepared by the
International Connission of Jurists, p i
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(a) public emergency threatening the life of the nation

In the merits of the Lawless case®, the European Court of Human

Rights considered that :

"the natural and customary meaning of the words ’‘other public
emergency threatening the life of the nation®’ is sufficiently clear;
...they refer to an exceptional situation of crisis or emergency
which affects the whole population and constitutes a threat to the
organised life of the community of which the State is composed”,
and the Court found that in the Lawless Cése, the existence of a

public emergency threatening the life of the nation was reasonably

deduced by the Irish government.?’

As for the opinion of the Commission in the Greek case® on the
question of whether there was on the 2l1st April 1967, a public
emergency 1in Greece threatening the 1life of the nation, the
Compission stated that such a public emergency comprised the
following characteristics :

"7, it must be actual or imminent;

2, its effect must involve the whole nation;
3. the continuance of the organised life of the community must be

threatened;

88, V.BECHR 18] No 4 Paragraph 28
90, *Nation® was dofined by the majority opinion of the Commission In the Cyprus case as
“tha people and its institutions, even in a mon-selfgoverning territory, or in other words,
the organised society, including the avthorities both under domestic and internzfional law
for the naintepance of law and order?,

V.BECHR 2 (1958-58)
81, The factors which led to the state of energency were ; the existence of 2 secret arny in
Iraland which was carrying out unconstifutional activify by violent peans; the fact that
this arny was alsp acting ouiside Irish territory, thus threatening Irish Relations with
their nelghbour; and the increase in terrorist activity In 1356 and 15957
92, Denmark, Nerwzy, Sweden, Netherlamds v, Greece

Fartors addyred by the Colonsls for the state of emergency were ; the threat of a Comnunist
takeover Involving force; the stale of public order; the constitutional crisis preceding the
genaral election in Nay 1967, In spite of thess factors, the Connission found that there was
not, on 2lst April 1957, & public emergency in Gresce which threatensd the life of the
nation,

VBECHR 1363 Ko 12 p7IF
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4. the crisis or danger must be exceptional, in that the normal
measures or restrictions permitted by the Convention for the
maintenance of public safety, bhealth and order are plainly
inadequate.”??

According to the principle which 1s called the *"margin of
appreciation”, the European Commission has considered that primary
responsibility for determining whether conditions apply for a state
of emergency lies with the State Farty : the government decides, in
the first Instance, whether to invoke a state of emergency.
According to the margin of appreciation, while the Commission
recognises the discretion of the goverament, it reserves the
competence and duty to comment upon the government’s decision. The

principle of the '"margin of appreciation" was applied by the

Commission in the Greek case,

23, V.BECHR, 1363 No 12 p72
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(b)) to the extent strictly required by the exigencies of the
situation

The second provision which seeks to safeguard buman rights in time
of emergency 1s the strict control of using the right of derogation
according to the necessity of the circumstances.

In the case of Lawless v. Ireland®’, the European Court of Human
Rights found that the bringing into force and operation of part 2 of
the Offences against the State (Amendment) Act 1040 was strictly
reguired by the exigencies of the situation. This act provided, with
certain safeguards,®® for detention without irial of individuvals
suspected of Intending to take part iIn terrorist activities. The
Commission agreed with the contention of the Irish government that
the measures taken under that Act were strictly required by the
exigencies of the situation.

It seems that the Commission and Court considered the safeguards
contained in Offences against the State (Amendment) Act 1940, were

very important factors affecting their decision.

4, VBECLHR Ko 4 18] ppd7d-8

95, Tha safeguards included the following ; the application of the Act was subject to
constant supervision by Farliament; the Act provided for the establishnent of a “Detention
Comnission® comprised of an officer of the Defence Forces and fwo Judges; any person
datained undsr the Act could refer his case to the Commission whose decision was binding on
the Irish governmant,
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The Court judged that ordinary law had been unable to meet the
| necessity of the situation and  that special courts which could
have been set up under Offences against the State Act (1939) or
military courts could not "suffice to restore peace and order” in
Ireland in 1957. They also considered that the sealing of the border
between the Republic of Ireland and Northern Ireland would have had
extremely serious repercussions on the population as a whole beyond
the extent required by the exigencles of the emergency. Therefore, as
the Court considered that none of these means would have made it
possible to restore peace and security, they found @ that
administrative detention as provided by the Offences against the
State Act (Amendment) 1940 appeared to be a measure required by the
exigencies of the situation.®®

In the case of Ireland v. United Kingdom®’, the Commission and
Court examined allegations which included the charge that Article 5§
had been viclated by special powers brought into operation by the
Forthern Ireland government involving the arrest, detention and/or
internment without trial of large numbers of people. These powers
topk the form of (a) an Iinitial arrest for interrogation; (b)
prolonged detention for further investigation; and (c) preventive
detention for a period unlimited in law.?® The Court found that it
was not established that derogations from Article 5 exceeded the

extent strictly required by the exigencies of the situation.

%, VBECHR 131 No, 4 Lavless (ase (Herits)

87, V.BELCHR, 1978 Na, 21

98, The powers were based on regulations under the Civil Authorifies (Special Fowers) Act
(1,0 1922, (ases and Materials In International Law 0,7, Hareis, 3rd od, 1983, p483
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I bhave briefly examined the international instruments protecting
bhuman  rights under the state of emergency. Now I will examine
national instruments concerned with the protection of rights during
the state of emergency, taking Syria as an example, but briefly

mentioning measures in other Arab states.

The conditions and the procedure of declaring a state of emergency
are, as a rule contained in the constitution and laws. In Syria, the
law concerning states of emergency is contained in Decree No 51 of
1962. ?% Article '1 of Decree No. 51 lists three conditions which
permit the proclamation and application of a state of emergency
(a) a state of war;

(b) the threat of war;

(¢) danger to security or public order, in all or part of Syrian
territory, by reason of internal troubles or natural disasters.

Article 110 of the Syrian constitution of 1973, states that the
Fresident has the power to:

¥, declare and ferainate a state of emsrgency in the manner stated in the law*'°°

It seems that the legislator of the Constitution of 1973 avoided

restating the details of the conditions and procedure of the state

of emergency in this constitution, but made the general provision

38, Slates of Epergency ! their impart on human rights, A study prepared by the
Intarnational Connission of Jurists, 1983 p28]
100, Review of the Commission of Jurists 24 January 1980, ppl2-16
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that laws In force before the Constitution should remain, unless
they contradict any provisions therein.’®’

Decree No 51 of 1962 gives the Fresident unlimited power to

1. appoint an emergency law governor
2. to give to the governor all powers over internal and external
security,’o?

Article 4'°% of the Decree sets out the measures which the Governor
can take, These include :

1. placing of restrictions on the freedom of individuals...;

2. arrest of suspects or of anyone endangering public security;
3. authorisation to investigate persons and places;

4. delegation of these powers to any person to perform any of
these tasks.

According to two decrees (Decrees No 147 and 148) of 1967, the
proclamation of a state of emergency should be submitted to the
Parliament for approval. The state of ewmergency can only be
terminated by the authority who proclaimed 1t. Its duration 1is
unlimited, and there is no requirement for peripdic re-submission to
parliament for approval. Likewise, the decree which Iinstitutes a

state of emergency Iis unquestionable.’®® It seems the only legal

machinery of safeguard is the Constitutional Court, which, as stated

18], Article 153 states that @ ‘“legislation in effect and Issued bofore the proclamation of
this Constifution shall repain in effect until It Is amepded so as o be compatible with its
provisions,”

Review of the Internztional Comnission of Jurisfs 24 January 1380 ppli-6

102, ibid, pi2

103, ibid, pl3 .

104, States of ewergency : their impact on human rights, A study prepared by the
International Comnission of Jurists, 1983, p28]
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in 4rticle 145 of the Constitution, examiﬁes and decides on the
congtitutionality of laws passed by the People's Assembly or the
President, if asked to do so by a quarter of the Fepple’s Assembly
-or by the Fresident.'%®

It is worthwhile to mention that Article 104 of the Syrian
constitution states that :

"The Fresident of the Republic concludes ftreaties and international agrecments and
abrogates them In accordance with the provisions of the Constitution, *'0°

It is also worthwhile to mention that the Syrian President bhad not

in 1978, after Syria bhad signed. the Covenant in 1969, ever
officially informed the Human Rights Committee of any derogations
from the Covenant as a result of the state of emergency.'®?

In contrast to Syrian domestic legislation, the Egyptian legislature
contains provisions of a temporary nature’®® in regard to the
protection of individual rights and freedoms during a state of
emergency, such as Act No. 164 of 1981 which amended some parts of
Act Ho. /162 of 1858, concerning the state of emergency. Act Fo., 50

of 1982 states :

105, Annesty International  Report from Amnesty Infernational fto the govermpent of the
Syrian Arab Republic 1953, p&

108, CCPR/C/1/8dd, 31 of 12th July 1978 page 2

107, CCPR/C/SR, 160 of 8th August 1979 page 8

108, CCPRAC/267Add, 1/Rev 1 of 16th Narch 1984 page €
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"Everyone arrested or detained under the Emergency Act shall
immediately be informed, in writing, of the reasons for his arrest
or detention and shall have the right to communicate with anyone
with whom he wishes to advise of what has happened. He shall also
be entitled to avail himself of the services of an attorney and
shall be treated in the same manner as any other person held in
precautionary custody...the detainee, and any other persons

concerned, may lodge a complaint against his arrest or detention.”

Also, it could be said that, according to Article 175 of the
Egyptian Constitution’®®, the constitutionality of laws during the
emergency time is judicially controlled through the Egyétian Supreme
Constitutional Court, and this organ Is responsible to ensure that
all laws and other regulations are in accordance witk the
constitution. It is also responsible for interpreting legislative
provisions. This demonstration briefly reflects the additional
protection of human rights and freedoézs provided by the Egyptian
legislature Iin time of state of emergency.

The Jordanian Constitution ce:'ni:ai.rzs'~ provisions for the
establishment of the "Defence Act”, in Article 124 ''° and the

declaration of martial law in Article 125, paragraph 1 ',

108, CCFR/C/26/8dd, 1 Rev 1 of 16¢h Harch 1984, p&

110, drticle 124 of ths Jordanian Constitution states |

YIf It baconss mocessary to defend the realm during an epergency, a legislative act, known
as tha Defence Act, shall be promulgated, under which @ person designated in the Act shall
be enpowered to fake such action and measures, Including the suspenpsion of the ordinary laws
of the State, as npay be necessary to ensure the defence of the realm, The Defence Act shall
enter Into force as soon as It Is proclaimed In & royal decree Issusd on the basis of &
decision of the Council of Winisters,* CCFR/C/71/8dd, 56 of 25th January 1382 page &

111, ibid,
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however paragraph 2 of this article stipulates that :

“411 persons engaged in the implemsntation of |, Instructions [issued by the Kingl shall be
held legally responsible for their actions, in atcordancs with the provisions of the law,
until they are relieved of such responsibility by a spacial legislative act promulgated to
that end,”

In a sense, this could be regarded as a safeguard for human rights,
as officials continue to be legally responsible for their acts even
during the state of emergency.

The Moroccan Constitution alsc contains provisions for special
measures to be taken in "public emergency” situations, in Article
35,112
In regard to the state of emergency, it seems that this article does
not specify any temporary legislation, nevertheless, it only allows
changes necessary for defence of the territory of the state. The
declaration of a state of siege'’*on the other bhand is potentially
more of a threat to human rights as it provides that some crimes

and opffences will be transferred to the jurisdiction of military

tribunals.

112, Article 35 states ; “When the Integrity of the national territory Is threatened, or
when events occur which pight Jeopardise the functioning of the constitutional institutions
tha King w3y, after consulting the Fresident of the Chamber of Repressptatives and
addressing @ nessage fo the nalion, declare 2 state of emergency by Dahir, In conssgusnce
thereof, he shall be empowered, notwithstanding any provision to ths contary, to take such
neasyres as may bo pecessary for the defence of the ferriforial integrity of the state, tha
return to normal functioning of the constitutional Institutions and the conduct of affairs
of siate, *

CCPR/C/1074dd, 2 of 18th February 1381 page 13

113, Dahir of 15t Seplenber 1933, ibid,
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SECTION D

IN THE LIGHT OF PRACTICES IN ARAB COUNTRIES
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As we saw in the brief examination of national legislation concerned
with the procedures of arrest and detention, the laws of most Arab
countries, whether at constitutional or other levels, protect the
individual from arbitrary arrest and detention. Throughout the Arab
world, with a few striking exceptions, it can be said that Iegal
provision for the protection of the individval in this respect is more
or less equivalent to  the provigions laid down in Article 9 of the
ICCFR.

However, the situation with regard to the practice of arbitray arrest
and detention in the Arab world bears 1little relation to the legal
safeguards to be found in constitutions and legal codes. In a number of
Arab countries, normal constitutional and other legal safeguards of the
Individual’s right to liberty and security have been suspended. This may
be by the imposition of state of emergency legislation as for example,
in Syria, Jordan and Egypt, which vastly extends the power of the
executive with regard to administrative detention, involving the arrest
and detention of large numbers of people, on dubious legal pretexts, for
example, that the individuals concerned pose a threat +to national
security.

In addition, the majority of Arab states restrict or prohibit political
opposition to a greater or lesser degree, by restricting the activities
of opponents by arrest, detention and sometimes trial for political
reasons, and by prohibiting  membership of certain partiles, usually
left-wing or Islamic organisations. Related to restriction of political
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activity is the banning, In some Arab countries, of trade unions, which
represents a restriction on the right of large parts of the population
to defend their economic, political and social interests, as well as
breaches of the rights of freedom of association and assembly. Another
striking violation of the right to freedom of association in some Arab
countries which has very seripus implications for justice is represented
by the abolition of lawyers’ associations in Syria, Libya and Egypt.
Forms of restriction of political opinion and expression may be more
clearly in breach of Article 19 of the ICCPR, but in my opinion, laws
which seek to restrict or outlaw political opposition may also be
regarded as arbitrary in the sense that they are often unjust (according
to  internationally accepted legal norms) and their practice Is
Incompatible with respect for other human rights, particularly the basic
right of liberty and security of person, which, Iironically, Is
safeguarded in almost all Arab constitutions. Arrest and detention of
individuals on the basis of their political opinion is a violation not
only of their political righits, but alsc of their fundamental human right
to liberty and security of person.

Restriction on pplitical opposition in Arab states ranges from a ban on
all political parties, as for example, in Saudi 4rabia, to banning of
specified parties, such as the Communist Farty and other left-wing
parties in most states, or less specific bans, as for example, in Egypt,
a ban on orgenisations which 'seek...to overthrow the basic national,
social and economic orders, or to destroy any of the qundamental orders

of society, or if...the use of force or terrorism or any other illegal
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means I1s evident.’''¢

In some states opposition to or criticism of the government is an
offence, for example in Syria, Decrees Nos 6 & 7 of Janvary 1965 (still
in force) prescribe : b

— a mandatory death penalty for certain specified forms of collusion in
verbal or physical acts hostile to the aims of the Ba'thist
revolution...incitement.. to demonstrations;

~ non-mandatory death sentence for "actions held io be Incompatible
with the implementation of the socialist order in the state whether they
are written, spoken or enacted, or come about through any means Of
expression or publication”

In Syria, according to Decree No. 49 of July 1980 (which is
retroactive), membership of the Muslim Brotherhood is a capital crime.''®
States of emergency have been In force for a number of years in sone
Arab states : in Syria martial law bas not been lifted since its
imposition in 1962, and in Jordan martial law has been in force since
1967, while in Egypt there has been an intermittent state of emergency
for at least the last ten years. In each of these countries the state of
emergency has seriously undermined protection for the individual’s right
to liberty and security by concentrating extensive powers of
administrative detention in the hands of the Executive, for example, the
Martial Law Governor in Syria, and the Prime Minister and PFresident in
Jordan and Egypt respectively. This has had the result of extending wide
powers of arrest and detention to members of the security forces, and
effectively taking means for the protection of individuals' rights out of

the hands of the judiciary, as, for example, in Egypt where the President

has taken over the role of hearing appeals against continued detention

114, Article 384 of the Egyptian FPenal Code Egypt ; vielations of human rights An Amnesty
International Report, p3l
115, States of smergency ; their impact on human rights A study prepared by the International
Comnission of Jurisis, 1983, p285
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by the security forces from the judicial power, as we saw In my
exampination of procedures for appeal against detention in Bgypt.
Preventive detention under emergency legislation is wusually based on a
real or perceived threat to national security. Thus the Nartial Law
Decree Iin Syria permits the Martial Law Governor to order the
"preventive arrest  of anyone suspected of endangering public security
and order”, ¢

I will examine the practices of some Arab states in the light of the
demonstration of the international instruments and national legislation
safeguarding the right of the individual to be free from arbitrary
arrest and detention, using the Iinformation available, I will analyse the
practices according to the approach I used at the International and
national level, beginning with procedures of arrest, then passing to the
legal rights of detainees, including the right to a trial within a
reasonable time, the right to challenge their detention through the
Jjudicial system, and their right to seek compensation for arbitrary

arrest or detention.

116, Article 4 (2} of Legislative Decres Number 51 of 2ind of Decenber 18962 Report fron Amnesty
International to the governnent of the Syrian Arab Republic, 1983, ps0
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1. Frocedures of arrest :

According to Amnesty International, in some Arab countries, the
procedures of arrest contained in the ordinary legislation, for example,
the necessity for a warrant issued by a competent judicial or
administrative authority, the requirement to inform the arrested person
of the reason for his arrest, and the right of the arrested person to
comnunicate, for example, with a lawyer, may not always be fully
observed in the practice of arrest.

The arrest process in cases in Egypt in 1979 and 1981, reported by
Amnesty International, falls short of these procedures, for example, by
the lack of warrants for arrest and the failure of the arresting
authority to tell the reason for the arrest. In another case in 1981,
according to Amnesty International, the arrested man was not given the
opportunity to contact his lawyer or his wife to tell her what bhad
happened.’’”

According to Amnesty International, allegations have been received of
arbitrary arrest, carried out without warrants, of suspected opponents to
the Iraqi government.’’®

According to Amnesty International there is often breach of emergency
law procedures in Syria in respect of warrants for preventive arrest.
Arrest without authorisation or legal warrants is allegedly carried out

by the security forces. In most cases of arrest of political prisoners

117, Egypt  violations of human rights An Annesty International Report, 1982, pplo-11
118, Amnesty Intermational Report and Recommendstions of an Awnssty international nission to the
goverppent of the republic of Irag 28-28 Japuzry 1983
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which have come to the attention of Amnesty International no warrant or

other authorising document was produced at the time of arrest.’?

2, Fre-trial detention :
According to Amnesty International, legal provisions which regulate the
period for which a person may be detained without charge or trial nay

not be observed strictly in practice in Arab countries, particularly in
cases of detention for political reasons.

According to Amnesty International, in Syria, some individuals have
been in preventive detention for more than twelve years, and many more
have been in detention without trial for between eighteen months and
eight years,'?°
According to information received by Amnesty International from former
detainees in Syria, the security forces have blank Freventive Detention
Orders signed by the Deputy HNartial Law Governor to which the names of
detainees may be added at arrest.'?’

According to Amnesty International, the organisation believes  that
there has been long term a‘etlention without trial of people arrested on
political grounds in 1882 and 1983 in Moroceo. 22
According to Amnesty International, political prisoners in Babrain have
been detained for long periods without charge or trial. At least six

have been held without charge or trial for between three and eight years

under the Decree Law on State Security Measures of 1974.

119, Amnesty International Amnesty Infernational Report 1984, p3s8

120, Repart fron Amnesty International to the govermment of the Syrian Arab Fepublic, 1983, pl8
2], ibid, pi0

122, Annesiy Infarnational Avnesty International Report 1985, pp303-4
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The Hinister of the Interior denies that they are political prisoners,
saying that "...each one is detained iIn custody strictly in accordance
with the laws of the state”, but as Amnesty International points out, six
of the prisoners have not been charged or tried.'#?

In May 1983, when Amnesty International raised the issue of prolonged
pre-trial detention with the Egyptian government following reports that
some individuals had been held without charge or trial for periods iIn
excess of one year in connection with the Jihad case, the MNinister of
the Interior replied that only 40 people remained in detention. In
October 1983, the Egyptian Minisiry of Justice stated that the number of
detainees stood at twenty-seven.'®¢

In Iraq, according to Amnesty International, political suspects are
detained in the custody of the state security forces without charge or
trial. In discussions with Iraql officials in 1983, Amnesty International
stated their concern that it had been alleged that arrest and detention
procedures contained in the Code of Criminal Frocedure were disregarded
for political suspects. In response, the Iraqi government denied that
political suspects were held and stated that no one could be held except
on a warrant issued by a court. Nevertheless Amnesty International
believes that Iin many cases arrests are carried out arbitrarily and
without warrants, but commenis that the full extent of the practice is
unknown because of the failure of the Iraqi authorities to acknowledge,

explain or record arrests.’?®

123, ibid, p30k _
24, Aanesty International Annesty Intsrnational Report 1984, p330
25, Awnssty International Ammesty International Report 1984, pp336-338
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According to Amnesty International, under provisions of martial law in
Jordan, there has been prolonged detention without trial of political
prisoners. Under the provisions of martial law political prisoners may
be held for long periods without trial and Amnesty International has
information -that some individuals have been held for more than four
years. Even so, the Jordanian Prime Minister has reportedly instructed
"...the competent body not to detain anyone longer than is absolutely
necessary” and on another occasion, he denied that any political
prisoners were held in Jordan, saying :
~*The issus Is related to national securify,, Any detainse Is defained for security reasons,, He
is pot datained Just because he has a cerfain ideology, He is defained bsrause he transforns this
Ideology Into action®, 12

In Lebanon, according to Amnesty International, detention without trial
or charge is carried put by the Lebanese government as well as militias,
including Amal, Druze and Fhalangist groups., Some "detainees” could be
described as hostages while others are allegedly detained for
disciplinary reasons.'®

According to Amnesty International, in Libya hundreds of people have
been arrested arbitrarily since 1980, for their political or religious
belief, ethnic origin, or relationship with opponents of the government.
In most cases, it is impossible to establish the basis of their
detention, as they are usually held without charge or trial or else the

charges are so vague, it Iis not clear whether they are charged with a

specific offence,’?®

26, Apnesty Internationzl Annesty International Report 1985, p320
127, ibid pp323-5
28, fnnesty International Amnesty International Report 1884, p351
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n Saudl Arabia, according to Amnesty International, detention and trial
procedures, having no habeas corpus provision, lead to long delays in
charge and trial procedures., Folitical detainees are often held
incommunicado or in solitary confinement for periods ranging from a few
months to over a year, while the police or prosecutor carries out
investigations and prepares for trial.'*®

According to Amnesty International, incommunicado detention is a wide
spread practice throughout the Arab world, for example, in MNorocco, under
the procedure known as garde & vue, a detainee suspected of endangering
internal or external security may be held incommunicado for up to eight
days, with a possible four day extension, as a result of aﬁeadments to
the Code of Penal Frocedure of 1959. In practice, it seems that it may
be indefinitely prolonged as the courts have often rejected appeals
against prolonged detention, As a result, there is a lack of safeguard in
regard to access to a lawyer,'®°
Amnesty International has information that twelve students have been
held incommunicado since January-February 1983.7%7
In 1882, according to Amnesty International, more than two hundred
people were held in incommunicado detention for a long period without
charge or trial from a large variety of political groups and sections of

the population,

123, Annesty International Amnesty International Report 1985, p334

130, Amnesty International Report of en Amnssty Internztional Nission to the Kingdom of Norocco,
10-13 February 1981, 1982 pp§-9

131, Amnesty International Apnesty International Report 1985, p33?
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4 similar procedure of garde & vue detention 1s practised in Algeria,
where Amnesty International reports that political prisoners held since
1983  were bheld Iin garde & vue detention for longer than the law
allows,’3%

Amnesty International also reports the practice of long-term
incommunicado detention under martial law in Syria. According to Amnesty
International, who mention a numbef of cases,'*?® there seems to be no
limit to the period >for which the security forces may hold someone
incommunicado under the state of emergency legislation. The period may
be from a few days to ‘séveral years,

In Libya, Law No, 81 of 1975 permits detainees to be held in solitary

confinement for unlimited time.’?4

3., Judicial control of detention :

Effective judicial control is essential to safeguard the rights of those
arrested or detained. However, when the Independence and competence of
the judiciary is restricted, by measures under state of emergency and by
nmeasures taken by the Executive ip protect security, for example,
administrative detention, as well as by the establishment of 'courts”
which are outside the ordinary judicial framework, this effective
safeguard of the individual'’s rights is considerably weakened. Examples
of a lack or restriction of effective judicial control may be found

throughout the Arab countries.

132, Aanssty Infernational Annesty International Report 1985, pp303-304
133, Report frop Amnasty Internationsl to the gavernment of the Syrian Arab Republic, 1983 pp2i-23
134, Hunan Rights Journal Vol 4 Mo, 1
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The state of emergency has lead to the establiskhment of State Security
Courts and Nilitary Courts in Syria, which deal with cases related to
national security and public order. Amnesty International comments that
there is no legal right to challenge the lawfulness of arrest in court
nor make any Judicial appeal against wrongful detention, because
according to Article 4 (a) of the State of Emergency Law, the Deputy
Martial Law Governor decides whether to hold any arrested person in
preventive detention, whether to refer the case to a military or state
security court, or whether to order release, and appeals may only be
made to the local security Iforce commander, the Deputy MNartial Law
Governor or the Fresident.’®

Other courts established outside the ordinary legal framework include
the 'revolutionary” courts set up In Iraq and Libya. In Iraq, according
to Amnesty International, the Revolutionary Court in Baghdad 1is a
permanent special court which tries crimes against internal and external
security, and the Special MNilitary Court in Kirkuk is a permanent
military court whichk tries Kurds charged with political offences,
Revolutionary courts are also established on a temporary basis to deal
with particular cases. Amnesty International believes that the
revolutionary courts operate outside national and international law,
since they are not independent of the military and the Ba'ath party, and
their members bave 1little or no judicial experience, often making
Judgements on political grounds. Another factor which appears to be

lacking is an adequate right of defence, since Amnesty International has

35, 1bid ppl0-21



received reports of accused persons not having access to lawyers until
the day of trial, with the result that lawyers are not able to provide
adequate legal counsel., There is no right of appeal to a higher judicial
body, even in capital cases. Appeals for clemency may only be made to
the Office of the President.’?

In Libya, the ordinary legal system bhas been largely replaced by
"People'’s Courts”. Most proceedings are held in camera and in the absence
of the defendants. The Iindependence of lawyers and their freedom to
defend political detainees effectively has been undermined by Law No. 4
of 1981 which abolished the private practice of law. *"Revolutionary
courts” are said te sit ad hoc, without or else with severely restricted
defence facilities,’®”

Amnesty International has expressed its concern about the proceedings of
"Basic Feople’s Congresses". It seems that summary executions are carried
out in the Pepple’s Congresses after the reading out of confessions.’?® It
seens also that defendants are not represented by defence lawyers and
there Iis no possibility of appeal, indeed prisoners are sometimes
retried after acquittal, and sentences made more severe, in some cases

being changed to death penalties.’3®

136, Repart and recosnsndations of an Aenesty International Nission to the governpent of the
Republic of Irag 22-28 Janwary 19583,,,, ppl2-18

137, Human Rights Law Journal Vol 4 No,] pp78-82

138, Fight people suspected of being anti-government were publicly hanged in Juns 1984, Thay were
found guilty of being nembors of the Nuslin Brotharhood and fagents of Awerica®, Several were
shown naking confessions and then being hanged on Libyan television, Two prisomers were alleged to
have been hanged within an hour of their arrest,

Amnesty International Amnesty Infernational Report 1985, pp3d7-330

138, ihid,
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4. compensation :

As we saw, when I examined the national legislation, some countries
provide the individual with the right to claim compensation for alleged
wrongful arrest or detention. Nevertheless, it seems that this right is
not widely practised, but an example may be drawn from Egypt, where
compensation was paid in 19883 in respect of wrongful imprisonment, and
torture.’#® It could be said that such judgements reflect political change
in Egypt as much as progress in Improving safeguards for the rights of

Iindividuals.

140, Annesty International Amnesty Infernztional Report 1984, pp331-332
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FART TWO

LEGAL ANALYSIS OF TORTURE AND CRUEL, INHUMAN OR
DPEGRADING TREATMENT OR PUNISHMENT
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SECTION A

IN THE LIGHT OF THE INTERNATIOMAL INSTRUMENTS

(1> basic documents

(2> declaration and convention against torture
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The progress of civilisation brought with it in the last twenty
years violence In all its frightening forms, and modern techniques,
derived from misuse of sclence, Increased the cruelty and horror of
the methods of torture used, As L. Pettiti, President of the Faris
Bar Association, described the transformation from Ycivil servant
.[to] violent policeman...common soldier.. [to] the brutal torturer...
the free citizen.. [to] the man who is not free to speak.’® "It is
not without reason that the International Committee of the Red Cross
has described torture as a cancer which attacks the very
foundations of our civilisation. To fight this cancer, all possible
means should be used..."'** "If a legal mechanism could enable even
one nation to resist the temptation of torture, it would deserve our
support and total committment."”'4® The question of torture and cruel,
inhuman or degrading treatment or punishment becomes every day a
nore striking matter worldwide, the proof being the adoption of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Funishment by the General Assembly of the United
Nations in December 1984, followed in 1985 by the appointment of a

Special Rapporteur to monitor torture cases.'4

141, Martin, Eric *Torture, a disgrace In our day* in  Torture ; how to .make the
international convention effeciive International Commission of Jurists 1980,ppld-15

142, and 143, ‘ibid

144 The 1985 session of the Commission on Human Rights at Geneva requested the appeintment
of a Special Rapporteur to monitor torbure tases UN Chronicle YXI1,3 March 1985, pl9
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These measures show the continuing committment of the international
comnunity represented by the Commission on Human Rights to the
prohibition and elimination of torture, The decision that the Special
Rapporteur should seek and receive ‘'credible and reliable
Information” from governments, specialised agencies,
intergovernmental organisations and nongovernmental organisations,’4®
will reduce the opportunity for states to suppress information about
violations in their own tarritory, while concentrating on vioclations
in other states, as well as considerably widening the range of
sources of Iinformation on violation of this right, wherever and
whenever it occurs.

The prohibition of torture and cruel, inhuman or degrading
treatment or punishment is a basic human right, stated in several
International documents, starting with the UDHR, Article 5,

“No one shall be subjected to torture or cruel, Inhuman or degrading. breateent or
punishoent,

There is a wide acceptance by writers that the UDHR is now a part
of customary International law, ".it is clear that, for an ever—

Increasing segment of the international community the abolition of

torture is

Article of the four Geneva Conventions'4’ is another Iinternational

Instrument which contributes to the protection of individuals from

- torture and cruelty in time of war.

145, Resolution 1385/33, UN Chronicle XXII,3 Karch 1985,
146, *The case for an effective and realistic procedure® by Jean-Jacques Bautier in Torture:
how to nake the international tonvention effective, ICT 1980, page 31
147, Friednan, The law of War ; a Documentary Kistory Vel 1, p571
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The ICCFR prohibits torture in Article 7 which states :  *No one shall
be subjected to torture, or o cruel, inhuman or degrading treatwent or punishaent,

In particular, no one shall be subjected without his free consent to wedical or
scientific experinentation’,

More specific action against torture came in 1975 with the
adoption of a Declaration against torture by the UN. The Declaration
on the Protection of All Fersons From Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment adopted
by the General Assembly of the United Nations in Resolution 3452
(XXX) in December 1875,

Article 2 states :
“Any act of forture or other cruel, Inhuman or degrading ireatment or punishment is an
of fence fo human dignity and shall be condesned as a violation of the human rights and

fundanental freedons proclained in the Universal Declaration of Human Rights,*

and Article 3 states :

*No state may pernit or tolerate torture or other cruel, inhuman or degrading treatment or
punishnent, Exceptional circuastances, such as a state of war or a threaf of war, Internal
political instability or any other public emergency may not be Invoked as a justifirationof
torture or other cruel, inhuman or degrading treatment or punishament,”

Another International step in the struggle against torture and
cruelty of all kinds and those who practise it is represented by
Fesolution 32/64 of December 1977 in which the General Assembly of
the UN asked states to support the Declaration, and to put it iIn
action through domestic legislative machinery. It is worthwhile to

mention that a number of Arab countries'4® accepted this declaration

during 1879 and 1981,

148, The countries were Egypt, Irag, Qatar, Democratic Republic of Yemen
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All the mentioned Iinstruments testify to the fact that the
Iinternational conscience condemns all sorts of inhuman treatment.
The most ambitious attempt so far to outlaw the practice is found
In the Convention against Torture and Cruel, Inhuman or Degrading
Treatment or FPunishment, where the international community, as
represented by the United Nations, defined torture’*® and attempted
to bind States Farties to take effective measures to prevent 1t.'s°
The Convention defines torture as a punishable offence and provides
guidelines to States FParties for action to prevent 1it, and punish
those responsible for inflicting it. It also sets up machinery for
monitoring the application of the Convention.’®!

The international community in general welcomed the birth of a new
instrument to protect this right, containing an implementation
system that 1s more effective than those already existing in the
field of buman rights in general, and in particular the protection
of all persons from being subjected to torture and other cruel,
inhuman or degrading treatment or punishment. The urgent need to
strengthen the existing machinery for more effective protection of

this right was a siriking matter expressed by the United Nations on

143, Convention against Torlure and Other Cruel, Inhuman or Degrading Treatwent or
Funishaent, Article |

150, Article 2, paragraph 1, ibid

181, The fonvention provides for the establishwent of a Committee, along sinilar lines to
the Comnitiee which monitors the implementation of the ICCFR, The Comwitfee will ronsider
reports submitted by States Parties on measures they have faken to implenent the Convention,
and to nake gensral comments on them (Article 18)
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several occasions, such as the Declaration of 1975'%2, the call for
unilateral declarations In 1977'%%, leading io the adoption by the
General Assembly 1in December 1984 of the Convention against
Torture.

I will examine the discussions which took place during drafting of
this instrument, as this will show both the spirit of compromise in
which some states approached the task of creating an effective
Instrument and the Issues on which agreement proved difficult to
reach, due to lack of willingness to be legally bound.

The principal Issues which arose during the seven-year drafting
period for the Convention against Torture included the question of
whether the omonitoring system envisaged as part of the
implementation of the Convention should be optional or mandatory, as
well as the scope of the Committee which was established under
Article 17 to oversee the working of the Convention, and the
question of universal jurisdiction as provided in Articles § to 9.

On the question of universal jurisdiction as provided in Articles &
to 9, there was a major change of position by some states from
opposition and reservations during 1983 to general agreement in
1984, due in some states to political change, as for example, in

Argentina.’s4

152, General Assepbly Resclution 3452 (KiX),
153, Resolution 32/64 of 8th December 1977,
154, E/CN, 4/1984/72, page §
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The Scandinavian countries supported universal jurisdiction, for
example, the Netherlands's® welcomed the establishment and exercise
concerning extradition and mutual assistance between states
concerned. The Norwegian government’*® emphasised the importance of
universal jurisdiction as a majfor develppment in the effectiveness
of such a Convention. Other European countries, including France's’,
attached importance to "universal jurisdictional competence".

Other countries, like Australia'®®, had some reservations about the
provisions regarding universal jurisdiction, but did not see it as a
major obstacle.

Another major issue in the discussions between members of
governments arose in regard to the implementation and monitoring
procedures. An original intention of the drafting committee was to
make this new instrument a significant inprovement on previous
Instruments in regard to the implementation and monitoring system.

This was 1o be achieved by extending the competence of the
Committee in monitoring the reports of states, and significantly,
including the right to carry out enquiries, as well as the general
point that the Comittee would be concerned with the right of torture
alone, unlike the Human Rights Committee, who deal in general with
the whole range of human rights. All these considerations in theory
significantly improve the effectiveness of the Committee, and

enhance -the effective implementation of the Instrument.

155, A739/439 of Znd October 1984, page 12
156, ibid page 14
187, ibid page 8
158, ibid page 4
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While many countries attached great importance to the adoption of
an effective system of Implementation, some countries, for example,
the USSE, strongly objected to such a system being mandatory. They
argued that Articles 17-24'5% should have an optional character, on
the basis that, in their view, such obligations were "not necessary
for those states which were already bound by the implementation
provisions of the International Covenant on Civil and Pplitical
Rights, and that therefore the proposed Committee against Torture
would not have much work to do"'¢°. They proposed therefore that
these provisions should be included in an optional protocol. In my
opinion, this would have bhad the same result as the Optional
Frotocol to the ICCPR in reducing the effectiveness -of the
instrument. The Soviet delegation also commented that, in order that
the Convention should gain worldwide support, it might be easier for
some states to become parties to the Convention 1f it did not
contain mandatory implementation procedures. During the fortieth
session, the USSR delegate at the working group dropped bhis
Insistence that all Iimplementation should be optional, accepiing
mandatory provisions for the creation of an implementation organ
and reporting by States Parties, while maintaining his objection to
the mandatory character of Article 20'¢'., As it was clearly a matter
of concern to several couniries, whether participating in the draft
working group, or commenting on the 1984 draft Convention, it is

worthwhile to examine the elements of

159, E/CN,471983/63 Annex
160, E/CN,471983/63 Fage &
161, E/CN,471984/72, page §
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Article 20 which caused concern. Article 20 states :

1, If the Fammttee rere:res mfomman whx:h appears fo it ta contain ralisble Indications
The first element concerning the competence of the Committee to
receive information from different sources concerning the violation
of this right in certain countries caused concern to some countries.
For example, in the Arab world, the Iraqi government considered this
competence as interference In States’ internal affairs and a threat
to sovereignty.’s? Alsoc, the delegate of Burundi'®® raised the
question of the nature of the sources from which the Committee
would receive information, and the question of how the Committee
should judge its reliability. These worries cannot be considered as
serious issues in my opinion, as Article 17, paragraph 1 defines the
qualities required of elected Committee members as including
expertise, high moral standing and recognised competence in the
field of human rights., It also provides that they should serve In

their personal capacity, rather than as government representatives,

and that legal experience would be useful in those experts.

2, Taking Inte account any observations whith may have been subnitied by the State Farty
roncerned as well as any other relevant inforpation available fo [t the Committes nay, If it
decides that this Is warranted, designate ene or more of its members fo pake 3 confidential
lnguiry and to report to the Conmitfee urgently,

162, A/397499/4dd, 1, of 24th October 1984, page 8
163, ibid page 3
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This paragraph of the Article gives the Commitiee more flexibility
io receive Information from other sources than the State Party,
which puts States under double control regarding the information
they submit to the Committee. There is no Justified fear in regard
to this competence, especially as inquiries are on a confidential

basis.

2, If an mquzry is made ,.,the Comttee shall seek Me tooperatmn of the State Far:‘y
tanrerned agresgent | ; afe Par 3 ¥ ' i fo ji

Bearing in mind that the Committee will carry out the inquiry in
regard of reliable information in regard to systematic practice of
torture in states, with the copperation of states, only visiting the
state with the agreement of the government concerned, the fear of
certain governments that this threatens their sovereignty and
constitutes interference in internal affairs seems unfounded.

§ Al the proceedings of the Commitise referred to in paragraphs 1-4 shall  be

confidential,,, the Comwittee a2y, at ifs discration, decide fo fpclude 3 suppary account of
th T f ths EEZ:EEZ!EZE in itz apnual !iE!E! pagde in accordance vith Ariicle 24164

Another comment could be made In regard to the reporting to the
General Assembly. The focus of attention on massive human rights
viplations in a particular country, may create a sense of shame for
States and might help them to improve their record in respect to

human rights,'s®

164, Article 24 : The Conmittes shall subnit an annual report on ifs activities under this
Convention to the States Farties and to the bemeral Assembly,
165, Human rights in the world A H, Robertson p33
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Heanwhile, other delegations  held the opinion that all
implementation procedures should be mandatory, as the effectiveness
of the Convention depended on the strength of these procedures.. They
considered that making aspects of Implementation optional would
serigusly undermine the effectiveness of the struggle against
torture, by allowing varying degrees of obligation on States Farties.
The United States commented that it was no longer acceptable 'for a
government to claim that the way it treats its citizens iIs solely an
internal matter if the treatment in question [violates] international
instruments which set human rights standards.”'¢¢ In addition, Canada
observed that States need not fear Article 20, as investigations of
torture allegations inside States’ territory could only be carried
out with the consent of the State Party. They commented further that
it could be regarded as a "positive opportunity for those member
States which suffer periodically from unsubstantiated charges that
they are engaged 1In the practice of torture” to refute such

allegations.’s”

168, UN Chronicle Y11, 1 1985 p33
167, ibid
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In the event, it was only the part of implementation relating to
inquiries which emerged with an optional character, with the
adoption by the Third Committee in November 1984, of the proposal
of the Byelorussian SSR, which gave States the option of declaring
that they did not recognise the competence of the Committee under
Article 20. This provision was incorporated in the Convention as
Article 28,15
Article 28 states :

1, Each State may, at the time of signature or ratification of this Convention or accession
thereto, declare that it does not recognise the competente of the Commitiee provided for in
Article 20,

2, Any State Parly having made a reservation in accordance with paragraph 1 of this article

way, at any time withdraw this reservation by notification to the Secretary-General of the
United Nations,

188, ibid,
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Another observation could be made, that it was noted by the Iraqi
-government’®? and the British government'?® amongst others that the
definition in article 1 1is inadequate. The Iraqi comment on. the
draft convention pointed out that ‘'cruel, Inhuman or degrading
treatment or punishment” is included in the title but not defined
in the instrument, while the British comment found the definition of
torture “rather loose and susceptible to subjective interpretation”,
In regard to Article 1, the United Kingdom and others criticised the
reference to "lawful sanctions”, with most countries noting that it
should be understood that such sanctions must be lawful under the
principles of international law as well as national law. I will
examine this point in more detail when I discuss the acts which
constitute "torture'” and '"cruel, inhuman or degrading treatment or

punishment” from the international point of view.

163, A/33/439/4dd, ] of 24th October 1984, p8
170, A739/499 of 2nd October 1984, plg
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The General Assembly, Resolution no 39/46, on 10th December 1984,
adopted the Convention, and opened it for signature.’”’ To date, more
than thirty states bhave signed this Instrument, amongst them,
Algeria and Morocco.'”’? This instrument was welcomed by the General
Assembly, as the Secretary-General of the United Nations, Perez de
Cuellar, commenting on the adoption of the Convention, said,”The
world community has thus outlawed once and for all the abominable
practice of torture.''”?

Vhen the Secretary-General asked for comments on the 1984 draft of
the Convention, from the Arab countries, Iraq replied in OCiober
1984,'”* expressing that the spirit of the Convention conformed to
that of the Iragi Constitution and legislation in force but at the
same time they had certaln observations concerning Article 20 of
the draft, as they considered it an interference in internal affairs
and an Infringement of the sovereignty of States. They also had
some reservations with regard to universal jurisdiction as provided
in Article &, 6 and 7 of the draft convention. They also expressed
their fears in regard to the implementation of Article 3 in regard
to extradition, in that it might affect relations between states,
commenting that the provisions of Article 8 were unnecessary. They
commented, as I said, on the title concerning the lack of definition

in Article 1, of cruel, inhuman or degrading treatment or punishment.

171, UN Chronicle XXII,1 1985, p3]

172, UN Press Release L/T/3742 of 4th February 1986
173, UN Chronicle ¥¥I1,1 1985, p3!

174, 4/38/499/80d,1 of 24th Dctober 1984, p8
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Angther Arab country, Syria, replied on 30th October 1984'7%, saying
that they had no substantive observations to make on the draft, but
they consldered it a progressive step for protection of humanity and
buman dignity from arbiirariness and Iinjustice, and for "the
extirpation of +torture and that degrading treatment which is
incompatible with fundamental human rights,

In spite of the spirit in which these two countries welcomed the

new instrument, neither of them has signed it as yet.

I bhave examined the international Instrumenis which contain
protection from torture and cruel, inhuman or degrading treatment or
punishment. However, as human rights and freedoms could be
threatened in the time of state of emergency, it is worthwhile to
examine the International provisions which protect rights and
freedoms in such circumstances.

From a legal point of view, Internationally and nationally, freedom
from torture or other cruel, inhuman or degrading treatment or
punishment should not be threatened or abrogated at the legislative
level as it is one of the most important rights. Legally, tbe’ state
of emergency or state of war does not justify derogating from this
right, 8o in any circumstances whatspever protection from torture

and ill-treatment Is absclute and sacred.

175, #/33/493/8dd,2 of &th November 1384, p2
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As we saw, intime of war, torture of persons taking no active part
in the hostilities is absclutely prohibited by the Common Arﬂcle 3
of the Geneva Conventions.

Limited derogation from certain obligations on States ‘ Parties to
the ICCFR, is allowed iIn specific circumstances and with
consideration of certain conditions, specified in Article 4, which I
examined in my discussion of arbitrary arrest and detention.

It specifies that :

2, No derogation from Ariicles £, 7, 8 (paragraphs I and 2), 11, 15 16 and I8 way be

#ade under this provision,
Therefore, according to Article 4 of ICCFR, the right not to be
tortured is not derogable under any circumstances.
One can also mention a 'general comment'” of the Human Rights
Committiee, that it considers :
*weasuras taken under Article 4 are of an exceptional and temporary

nature, and may enly last as long as the life of the nation concernsd is threatensd
and that in times of emergency, the protection of human rights becomes all the sore

important, particularly thoss rights frop which no deregation can be mage *'7¢

As we saw, the Conventlon aginst Torture reconfirms that this
right is not derogable under any circumstances. According to Article
2, paragraph 2 of the Convention "no exceptional circumstances
whatsopever, whether a state of war or a threat of war, internal
political instability or any other public emergency may be invoked

as justification of torture.”

176, Amnesty Intermational  Report from Amnesty International to the govermment of the
Syrian Arab Republir, pages 2-3
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SECTION B

IN THE LIGHT OF NATIONAL INSTRUMENTS
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At the national level, the prevention of torture is codified in the
Constitution and other legislation such as the Penal Code and the
Code of Criminal Frocedure in most Arab countries. Some of them
took the further step of incorporating the international instrument
(ICCFR) into their own legal system. For example, Article 151 of the
Egyptian constitution provides that conventions to which Egypt
accedes have the effect of law.'”” The Syrian constitution contains a
similar provision.'7®

I will examine the domestic jurisdiction of some Arab countries,
in order to evaluate the understanding of those states towards the
prohibition of torture, cruel, inhuman or degrading treatment in
theory and in practice, and to confirm the awareness of the
internationally accepted standards of human rights, starting with

the Arab Republic of Egypt.

177, CCPR/C/26/4dd, 1/Rev, 1, p2

178, Article 71 of the Syrian constitution states ; “The People’s Council shall exercise the
following powers! ,,, %o approve linternational {treaties and agreepents,,, ” ,
CCPR/C/1/78dd, 31, pl
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ARAB REFPUBLIC OF EGYFPT

As I mentioned, Bgypt not only signed and ratified the ICCFR, but
also entered It Into Iits legal system as an expression of its
committment to promote and respect bhuman rights, The Egyptian
report to the Human Rights Committee'’® submitted under Article 40
of ICCFR, emphasised this committment, stating :

*Egypt’s accession to the International Covenant on Civil and Politiral Rights on 14th
April 1982 was an indication of iis belief in the rause of huwan rights and in the
need to protect the sacrosanct npature of the hupan personality and dignity, It wvas
also an expression of Egypt’s conviction that a sincere belief in the need to profect,
and promote respact for, human rights is the only way to ensure the developaent of
Egyptian sociely in a manner conducive o 2 decent life in a comnunity governed by
love, justite and equality,*

This statement shows  the Egyptian  understanding of  the
International concept of human rights, and their committment to the
international instrument. The principle of the sovereignity of the
law, according to Article 64 of the Egyptian Constitution, is the
basis of rule in the State. By examining the provisions of the
constitution, we find that protection of human dignity is a basic
element of Egyptian law.

In Article 427%°, it clearly specifies that anyone whose freedom is

restricted must be treated in a manner in accordance with respect

178, CCPR/C/26/8dd, 1/Rev, 1, p2
180, CCPR/C/26/4dd, 1/Rev, 1, of 16th March 1984 p3
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fof human dignity, and further provides that no mental or physical
barm may be Inflicted upon detalnees. Article 57'¢ provides for the
compensation of victims. Article 126 of the Penal Code’®? prohibits
torture, and the torturer may be punished by Iimprisonment, from
three to ten years.'®?

In regard to article 57, one could mention examples of the
implementation. Thus in 1983, compensation was awarded to people
who had been tortured in the 1950s and 1960s.'#According to the
Egyptian response to questions from the Human Rights Committee’@s,
other provisions could be found in administrative aspects of the
Egyptian legal system, such as obligatory medical examination to

determine that a prisocner had not been subjected to maltreatment

181, Amnesty International Torbure in the Eighties, 1984, p228

182, ibid,

183, In 1376, a number of officials were convicted of forturing prisoners during the 1960s,
including Salah Nasr, former Chief of Infelligence, who was sentenced fto len years
Inprisomment plus hard labour for ordering the torbure of the writer, Kustafa Amin, Annesty
International Report 1954, _

184, In April 1975, a Caire court ordered the Egyptian Ninister of Var to pay $ 75 000 in
damages to lawyer Ali Breisha, who alleged that he had been tortursd in the Caire Nililary
Prison In 1965 and in 1966 before being sentenced to twelve years hard labour for *anti-
govermpent activities®, The Court furlher suggested that four forner ministers of justice be
tried on tharges of having condoned forture and the degradation of Egyptian justice under
President Nasser in the late 1960s, Finally, the court asked President Sadat fo order the
depplition of Caire Military Frison *as & monument fo the humiliation of the Egypiian
people, *

Roview of the International Comnission of Jurists No 16 June 1976 p3k

In fpril 1983, two Caire courts awarded £ E 40 000 and £ £ 25 000 respectively to a lawyer
and & teacher who were ftortured folloving their arrests Iin 1954 and again In 1985, In May,
the Caire Court of Appeal awarded two relired army officers £ E 60 000 as compensation for
their imprisonment and torfure during the 1960s, The Court of Appeal also awarded £ F 20 000
fo a forwer aray major and his fanily as compensation for the torture he suffered during
1962, Awnesty International Report 1984

185, Report of the Human Rights Comnittes General Assepbly Official Records, 38th session
Supplenant No, 40 (A/389/40) p58
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TUNISIA

Tunisia shares with Egypt the inclusion of rules of international
origin in 1its domestic legislation, as it 1is party to various
international instruments concerning human rights, and according to
Article 32 of the Constitution of 1959'%¢, such laws become part of
national legislation.

The Constitution sitresses the Importance of protecting human
rights and freedoms 1in the preamble, saying that ‘'people are
determined to ... uphold human principles, accepted among peoples
who safeguard human dignity, justice and freedom”. This is the basis
of Tunisian legislation In protecting personal integrity, whether
physical or moral. Article § of the Tunisian Constitution protects
the person against his physical integrity.'s” Article 101 of the
Fenal Code'®® provides severe penalties for any public official, who
in exercising his dutles, unlawfully uses or causes violence or ill-
treatment against any person; uses or causes vioclence or 1ill-
treatment to obtain confession or statement from an accused person.
Article 103 of the Penal Code also punishes threatening such

behaviour.

186, CCPR/C/25/0dd, 5, 8th Nay 1985, pl
187, ibid, p7
188, ibid, pll
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KINGDOX OF MOROCCO

In certain areas, Morocco gives precedence to international law
over internal law.’®® As in the other countries I mentioned, this
means that the provisions of the ICCFR has become part of the
Moroccan legal system, since 3rd August 1979, when it entered into
force for Morocco. The preamble of the Constitution confirms this
principle, but Article 31'%° lays down the condition that such
Instruments should not affect "the provisions of the Constitution'.

The Moroccan Constitution of 10th March 1972, provides in. Article
1079 ;

“$hat no one shall be liable fo,,,punishuent, save in the cases and in the manner prescribed
by law* However, there Is no article which directly prohibits torture,

but the Criminal Code and the Code of Criminal Procedure protect the
dignity of individuals against any possible abuse of authority, as
Articles  224-232 of the MNoroccan Criminal Code protect against
Yabuses of authority committed by officlals against individuals”.
Thus Article 231'%? states :

*Any magistrate, public official, or any supsrintendent or other officer of the public
authorities or the police who, without lawful reason comwils or causes to be comnltted acts
of violente against persons, in or in ronnection with the exercise of his dulies, zhall be

&
1

The Moroccan legislative system also contains a number of
administrative texts which are applied in punishing acts of torture
and violence committed by police officers, through the channel of

the Directorate-General of the Surété Nationale,'9?

183, Article 31 of the Moroccan Constitution of 10th March 1972, in CCPR/C/10/Add,2, pd
190, ibid, ps
191, ibid, pl§
192, ibid, pl§
193, ibid, pls
~149-



KINGDOM OF JORDAN

The Jordanian Constitution, as others, guarantees the dignity of the
individual, and the laws of Jordan prohibit torture or cruel, inhuman
or degrading treatment or punishment, prosecuting persons who
commit such acts, whether official or otherwise, according to the
provisions of the Jordanian Criminal Law No 9 of 1961.’%¢ This also
containsg the provision, in Article 159, which states that evidence
procured by torture or cruelty is not admissible in a court of law.
The Code of Court PFProcedure, in Article 159, provides that any
confession of guilt made by an accused person, In absence of the
Fublic Frosecutor, shall be accepted only if the prosecution provides
evidence concerning the circumstances In which the confession was
obtained. This will again be controlled by the Court, to ensure that
the confession was given by the free will of the accused.’®s

It seems that the current status of the Jordanian Constitution and
the implementation of the ICCFR is very much affected by the Middie
East problem, affecting the country’s development, in particular in
the political and economic spheres, and as a result, the protection
of human rights. The Jordanian government, in its report to the
Human Rights Committee in 1981, admitted that some aspects of legal
protection of fundamental rights and freedoms had been restricted

as a result of the security situation.

194, CCPR/C/1/4dd, 55 of 7th August 191, p3
195, COPR/C/1/Add, 56 of 25th January 1962, p8

~150-



The Jordanlan government, commenting in regard to protection from
torture and other cruel treatment, recognised that excesses were
sometimes committed by some public security personnel but pointed

out that such acts were condemned and outlawed.?®¢

SYRIAN ARAB REPUBLIC

The Syrian constitution of 31st Januvary 19783 states that as soon
as an international convention, treaty or agreement is duly ratified

and promulgated, it becomes part of the Syrian legal system.'®”

Thus Article 71 states :

*The Feople’s Council shall exercise tha fellowing powers ;
5, To approve International ireaties and agreswents which concern 8late
securily,,,or which run counter to the provisions of the laws in force or whose exscution
talls for the prosulgation of new legislation,*

In regard to human rights protection, the preamble to the Syrian

Constitution’®® stipulates that:

*Fresdom is a sacred right, and popular democracy is the idsal formula which
ensures for the citizens the exercise of their fresdos, which makes them dignified human
beings capable of giving and building, defending the homeland in whith they live and naking
sacrifices for the sake of the nation to which they beleng, ”

198, Report of the Human Rights Committee General Assembly Official Records Thirly third
session Supplement No 40 (4/33/40)

197, CCFR/C/1/78dd, 31 of 12th July 1978, pl

198, Report from Apnesty International to the governwent of the Syrian Arab Republic 1983
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It seems that the Syrian legislator gave speclal attention to
torture and degrading treatment by iIncluding it in  the
constitutional level in the Syrian legal system. It Is described as a
punishable offence. This shows a different style of domestic
protection than the other countries I mentioned, where protection of
the physical integrity of the person 1s included in general terms at
the constitutional level, while the specific prohibition of torture
occurs in Codes. Article 28, paragraph 3 of the Syrian  Constitution
states :

*No one shall be tortured physically or mentally, nor be subjected to degrading
treatment, The law shall define the punishment for anyone who coanits such an act, *'=°

193, Report from Amnesiy International to the governwent of the Syrian Arab Republic 1983
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SECTION C
AMNALYSIS ﬁF THE RIGHT OF PHYSICAL
(1) torture
(2) inhuman treatment
(3) degrading treatment

(4) degrading punishment
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FNow that I bhave examined the international and national
instruments which prohibit torture and cruel, inhuman or degrading
treatment or punishment, It is important to know what constitutes
these acts and to analyse the international understanding as to the
nature of these acts. I will begin with the definitions contained in
the United HNations Iinstruments concerned with ‘torture, the
Declaration cn the Protection of All Persons from being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 1875 (Declaration), and the Convention against Torture
and Other Cruel, Inhuman or Degrading ITreatment or Punishment of
1984 (Convention). As a result of the incompleteness of definitions
contained in the internationall and national instruments, I find it
necessary to examine the practices of the European Commission of
Human Rights and the European Court of Human Rights which shed
light on the content of torture and other forms of ill-treatment and

the acts which constitute them.
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TORTURE

The United Nations General Assembly’s definition of torture can be

found in the Declaration of 1975, Article 1, paragraph 1 states :

- torturs »eansmumumwmwummmmw

for such Pﬂfpms as WM_LMLMMMWL%

It a’aes m::t include pam or suffermg arzsmg anly from,
inherent in, or incidental fo, lawful sanctions, to the extent consistent with the Standard
Ninipum Rules for the Treatnent of Prisonars,

2, Torture tonstitutes an apgravated apd delibarate forp of cruel, iphupan or
eqrading Lreatyent chpent

The definition contained in the Convention of 1984 states :

Yoo the term “lorture® means amy act by which savere paln or suffering, whather
physical or nental is intentionally inflicted on a person for such purppses as obtaining
fron hip or a third parson Infornation or a confession, punishing hiw for an act he or 2
third parson has compiited or Is suspected of having cowpitied, or intinidating or tosrcing
him or a third person, or for anv reason based on Jiscrimination of apy kind, when such pain
or suffering is Inflicted by or at the instigation of or pifh tha ronsent pr acquissrepce of

& public official WLUW&Z It does not include pain
or suffering arising enly from, Inherent in or incidental to lawful sanctions,”
Therefore, it seems that the act of torture comprises a number of

factors in combination. The basic act is
1.  the infliction of gevere mental or physical pain or

suffering, with-
2. mﬁm,
3. by a public official

4, for a purppse (a) of obtaining information; or
- (b) confession;
(c) as a punishment, directly or
indirectly, whether for a crime
committed or suspected;
(d) to intimidate.
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It seems that the Convention added other factors io the definition.
For example, in regard to the intention, It brpadened the purposes
to include coercion of any kind and reasons based on discrimination.
The responsibility for the act is extended to include the consent or
acquiescence of a public official. The responsibility is also
extended to include any person acting in an official capacity.

The Buropean Commission of Human Rights and Court of Human Rights
provided the only practical analysis to the meaning of certain acts
prohibited in Article 3 of the European Convention on Human
Rights.?® In the Greek case®®’, the Commission found that "purpose”
is the criterion by which we can distinguish torture from Iinhuman
treatment, and that torture is an ‘"aggravated” form of inhuman
treatment., In Ireland v. United Kingdom#?°?, the Eurgpean Commission
of Human Rights found admissible the allegation that the 'five
techniques”?°® practised by the British security forces constituted
torture, but the European Court of Human Rights?°¢ found that torture
was "deliberate inhuman treatment causing very serious and cruel
suffering” and that the practices did not cause suffering of the

particular intensity and cruelty implied by the term "torture”.

200, European Convention on Huwan Rights, Ariicle 3 “No ome shall be subjected o toriure or
to Inhuvan or degrading treatment or punishoent, ‘

201, Vearbook of the Furepsan Convention of Human Rights
(VB.ECHRDIZ 199

202, V.B.ECHR, 1976

203, Tha five technigues consisted of hooding, wall-standing, noise, deprivation of sleep,
and reduced diet,

204, Eur, Court H.R,, Series A, Judgement of January 18, 1578
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Therefore, the Court's judgement implies that torture may be further
distinguished from other forms of 1ll-treatment by its degree of
severity. On the question of the purpose of i1ll-treatment being a
factor in whether or not 1t constitutes torture, it is worthwhile to
mention the dissenting opinion of Judge Fitzmaurice in the case. He
pointed out that, according to the wording of Article 3, the
motivation 1s irrelevant, saying 'Torture is torture, whatever its

purpose, if inflicted compulsorily.'’?e®

It seems that there is as yet no international interpretation in

regard to the expressions of cruel treatment and cruel punishment.

205, Eur, Court H.R,, Series A, Judgement of January 18, 1878
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INHUMAN TREATMENT

In respect of inhuman treatment, the FKuropean Commission on Human
Rights, in the Greek case, found that it iInvolved the intentional
causing of severe suffering, whether physical or mental, which Is
unjustifiable in the situation.=9¢
In a later case (Ireland v United Kingdom), the Commission noted
that the term "unjustifiable” was not meant to imply that there
could be justification for such an act.?%7

The assessment of whether an act constitutes inhuman treatment
depends on the circumstances of the case, the duration, its physical
and mental effects of the treatment, and in some cases on the sex,
age and state of health of the victim.2°¢

The deportation or extradition of a person may constitute inhuman
treatment if there are substantial grounds to fear that this might
lead to the torture, or cruel, inhuman or degrading treatment, or
even execution, of the person, In the state to which he is sent. For
example, In 1977 Mohammed Amekrane, a Moroccan national, fled to
Gibraltar after ‘taking part 1n an unsuccessful attempt to
assassinate the Moroccan king. His request for asylum was refused,

and when the Moroccan government asked for his return, he was

206, Y.B.E.CHR 12
207, *Torfure and Inhuman treatpent are never Justifiable, and the definition is misleading
If it suggesés that they may be, But ireatment which may be perfectly justifiable in some
circupstances, may in different circunstances, be unlawful, The clearest case is of crininal
punishnent, A penalty which night be justified for a serious crime could constitute inhuman
treatment or punishment If imposed for a petly offence, To this extent, at least Inhuman .
treatpent is a relative potion, * The European Convention on Human Rights F,8, Jacobs, 1975
p28
208, See Ireland v United Kingdow n, 204 above,
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handed over. Vhen he arrived in MNorocco he was Iinterrogated,
sentenced to death, and executed five nonths later. A case was
brought in his name, and his family, claiming that he was subjected
to "inhuman treatment” because he was returned to Morocco, when it
was known that he would be prosecuted for a political offence and
sentenced to death 1f convicted,

The application was declared admissible by the Commission, but it
did not result in Judgement because a 'friendly settlement” was
reached, with the assistance of the Commission, with the United
Kingdom making a payment to his family of &£ 37 500. The United
Kingdom understood that this did not imply an admission that the
Convention bad been violated. It might be commented that even
though the case did not receive a judgement from the Court, the
United Kingdom's large compensation implies that they believed the

Judgement would have been that the Convention bhad been violated.?¢®

208, 16 V.B.E.C KR, 356 (1373,) Report of the Comnission adopled 19 July 1974
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As we saw above, in Ireland v United Kingdom, the Court found that
the "five techniques” constituted inhuman treatment. As well as
inter-state applications, many applications have also been made to
the European Commission by individual detainees, alleging vioclations
of Article 3. Pfofessor Jacobs,?'® divides such cases into two
groups, according to whether allegations are of physical 111~
treatment or brutality by prison or police officers, or of inadequate
conditions of detention, lack of medical treatment and so on. While
the latter might be categorised individually as forms of inhuman
treatment, in the Greek case, the Commission found that in

combination, they constituted torture.?’’

210, The European Convention on Kuman Rights F,6, Jacobs 1975 p28
211, 12 V,BECHR, (1963)
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DEGRADING TREATMENT

In the Greek case, the Buropean Commission found that degrading
treatment to be thalt which grossly humiliates an individual before
others, or causes him to act against his will or conscience,®'? In
the case of Ireland v. United Kingdom, the 'five techniques" employed
by the PBritish security forces were found to constitute degrading
treatment ‘since they were such as to arouse in their victims
feelings of fear, anguish and inferiority capable of humiliating and
debasing them and possibly breaking their physical or moral
resistance’?’?

It should be noticed that degrading treatment is not confined to
physical acts alone., In 1970, in the East African Cases for example,
the Commission considered that discrimination based on race could

amount to degrading treatment.?'4

212, 12 V,B.E,C.HR, (193)

213, 19 V.B.E.C.H.R, (1976)

214, In 1970, the Comnission considered the cases of 31 United Kingdow citizens or British
protected persons who had been resident In Kenya or Uganda, who were refused eniry to lhe
United Kingdom, Although the Comnities of Winisters decided in 1977 that “no further action”
vas required, after all the individusls had meanwhile been allowed to enfer the United
Kingdom, the Comnission stated in its decision as o adnissibility that ‘*discrimination
based on race could, in certain circunstances, of itself amount fo degrading treatwent,,,”
13 VB.ELCHE (1870)
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DEGRARING FUNISHMENT

In the Tyrer Case,?’* the Court stated that for punishment to be
degrading, the bhumiliation involved should be more than that
inherent In accepted forms of punishment imposed by courts for
offences., Factors which made corporal punishment degrading were the
institutionalised use of vioclence against a human being, and the
assault on the person's dignity and physical integrity involved.
The Court also mentioned the very Important point that as they
considered the Convention should be interpreted in the 1light of

present day conditions, their judgement should be influenced in this

IRIBL)

case by the developments and co

This case raises the question of the humiliation which may be
involved In punishment administered according to law. Lawful
sanctions may involve humiliation, and in some cases, pain and
suffering. Of particular interest to +this research is the
humiliation, pain and suffering popularly believed to be germane to
punishment in Islamic law. While it is true that lawful sanctions in
Islam often involve the humiliation®'® of an offender, this principle
Is Dpot peculiar to Islam, All judicial punishment involves

humiliation of some degree. Indeed it is fundamental to punishment,

215, Eur, Court KR, Series A, Vel, 26, Judgement of April 25 1978
216, To take the example of flogging as an Islamic punishaent, the detail of the procedure
to be folloved show clearly that i¥ is humiliation rather than physital suffering that is
the intention,

I will exanine the ronditions for the Infliction of Hadd punishwents In detail in Chapter
4,
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from the humiliation of being identified as a criminal to the
general forms of humiliation involved in imprisonment.

Vith regard to the question of pain and suffering involved in
"lawful sanctions”, It Is worthwhile to examine again the articles in
the UN Declaration on the PFrotection of All Persons from being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment and the Convention against Torture and Cruel, Inhuman
or Degrading ITreatment or Punishment. The first article of each
states that "it does not Include pain or suffering arising only
from, inberent In or incidental to, lawful sanctions". The
Declaration adds that this should be consistent with the Standard
Minimum Rules for the Treatment of Prisoners.

So, it could be understood that the term *"lawful sanctions” is
excluded from the practice of torture, but it leaves us again with
the question of the nature of "lawful sanctions" and whether this
should be understood as referring to national or international law.
Some states tried to tackle the question. For example, the United
Kingdom in their comment on the draft convention?'?, stated that it
should be lawful under International rules as well as national
legislation., The Italian government?'® ppinted out in reference to
"lawful sanctions” in Article 1, that they too understood it to refer

to International law.

217, 87387499 of 2nd Ociober 1384, pl9
218, ibid pl0
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It seems to me that the urgent need to establish effective

machinery In which many countries, particularly the Islamic

states?'’, could participate, led to compromise in the final text of

Article 1.

218, It night be noted that some *lawful sanctions® imposed under Islamic law which way be
regarded as cruel, Inhuman and degrading, are circumscribed by such cenditions as lo wake
thair legitipate imposition extremely rare, In fact, the number and complexily of the
tonditions surrounding the Jlaposition of rertain Islawic punisheents, for example,
amputation, Is such that thay night be regarded as being largsly deterrept in tharacter,

This, of rourse, is not reflected by rtoptemporary practice of lIslanic countries, iIn
particular Iran,
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SECTION D

IN THE LIGHT OF THE PRACTICES IN ARAB COUNTRIES
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FNow I will briefly examine the practice of torture on the Arab
countries in the light of the international provisions I discussed
above,

It seems that torture, cruel, inhuman, or degrading treatment and
punishment are carried out in the Arab countries by a number of
agencies.  According to  Iinformation  published by  Amnesty
International, it seems that the organs which practise torture are
similar In Arab countries. In general, Amnesty International and
other organisations believe that torture is practised by branches of
the security forces and intelligence services, the police and army.**°
So the requirement that torture should be carried out by official
authority is present.

According to Amnesty International,??’ In Syria, three branches of
the security forces carry out torture of those whom they detain.
They are Al-Amn al-Siyassi (Political Security), who are responsible
to the HNinistry of the Interior; Al-Amn al-Dakhili (Internal
Security), who are also responsible to the Ministry of the Interior,
and Maktab ai—Amn al-Qawmi (National Security Bureau), who are
apparently responsible to the Fresidential Security Council. Syrian
intelligence forces also carry out torture. They include Saraya al-

Difa'’an al-Thawra (Brigades for the Defence of the Revolution).

220, Amnesty International Torture In the Eighties 1984 ppd-é
221, Amnesty International  Report from Amnmesty International to the govermment of the
Syrian Arab Republic, 1983 ppli-13
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Another organisation 1s Al-Wahdat al-Khassa (Special Units)., Two
organisations which are responsible to the Ministry of Defence are
Al-Mukhabarat al-'Askariyya  (Military  Intelligence) and Al-
Mukbhabarat al-Quwwa al-Jawiyya (Air Force Intelligence).

According to Amnesty International, in other Arab countries torture
is carried out by similar organs. For example, in Egypt?*? and
Morocco®?%, torture is carried out by the police and by the organ of
state security intelligence. In Libya,?** in addition to the security
and Intelligence forces, torture is carried oui by so-called
Revolutionary Committees.

Anpther indication about the official attitude to these practices is
that many allegations claim that torture and 1ll-treatment took
place in government or other official property. In Syria, these
places Include official civil prisons, official military prisons,
detention centres for interrogation and investigation, police
stations and buildings belonging to the security forces,22¢
According to Amnesty International, similar places are used in other
countries, for example, in Saudi Arébia, the Drug Detention Centre in

Dammam, which Is a government building,22¢

222, Amnesty International Egypt ! vielations of human rights, 1983 piz
223, Amnesty International Report of an Amnesty International Nission fo the Kingdem of
Noroceo, 1982 pplé-17
224, *Quring 1382 and the early months of 1983 allegations of ill-freatment and forfure
were freguent and consistent, Thay indicate that torture of politital suspects by the
intelligence services and Revolutionary Commiftess during interrogation is routine and
systepatic’,
Annesty International Torture in the Fighties 1984 p237
225, Amnesty International  Report fron Amnesty International fo the governgent of the
Syrian Arab Republic 1983 plSf
226, “*8everal first-hand actounts nawed the Drug Detention Centre in Dammam a5 an
Interrogation centre where torture or ill-treatment frequently took place’,
Amnesty Infernational Amnesty International Report 1985 p335
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By surveying the authorities who carry out these activities and the
places where they are carried out, it may be concluded that the
practice of torture is at least tolerated by governments, while not
openly admitted as official policy.

That it is an official policy of certain Arab regimes may be shown
by the identity of the victims of torture and the apparent reasons
for their torture and ill-treatment. Many of the victims of torture
In Arab countries fall into certain social categories, for example,
students,®?? lawyers,??® doctors,??® trade unionists as well as those
who are active in human righits movements,*%¢

Another category of Arab society whose members are often the
térget of torture when detained is that of political opposition of

various kinds,

227, For example, according to Amnesty International, in 1982 AHNED WAKLOUF died as a result
of torture after being detained following student demonstrations at Benghazi universily in
Libya,
Annesty Intornational Torfure in the Eighties p257
228, For example, according lo Amnesty Intermational, in 1980 a Libyan lawyer, 'AMER
DEGHAYES, died as & result of florture within three days of his being summoned for
quastioning,
Awnesty International Torlure in the Eighties p236
228, For example, according to Awnssty International, a Syrian doctor who was dedained In
1978, suffersd torture before being released and flesing the rountry, KHe said that he had
bean beaten on the soles of the feet and fortured with electricity, A British doctor who
exanined hin in Septenber 1980 found that he bore scars consistent with the alleged torture,
Annesty International Amnesty International Report 1981 p377
230, For example, according to Amnesty International, In 1980, MWUWAFFAQ AL-OIN AL-
KOZBARI, the Syrian lawyer and First Secretary of the Syrian League for the Defence of Human
Fights was arrested after a ome day strike called by mewbers of Syrian professional
organisations to protest at the continuing state of emergency, and call for the end of
#artial law, He was [ll-treated during his detention uptil his release in Novembar 1953,
Apnesty International Amnesty International Report 1984 p363
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Former members of government,®?’ members of "illegal’ political
parties®3* and members of legitimate political parties opposed to
those In power*3® are all examples of this category.

It seems that the intentions of torture are four-fold. As we saw in
the definition In the Declaration, they are : to obtain information;
to obtain a confession; as a punishment; and to intimidate. Torture
is used to extract information from detainees about their real or
alleged activities and those of others, as well as in order to gain
confessions, again to real or alleged crimes,?* It iIs also used to

punish and to intimidate,?s

231, For example, according to dwnesty International, forwer President and Priwe Ninister of
Syria, DR NOUR AL-OIN AL-ATASSI, along with other former govermment officials detained in
1970, were reportedly tortured and denied medical freatwent during their defention,

Annesty Infernational Report from Amnesty International to the governwent of the Syrian
Arab Republic 1963, p53
232, For example, according fo dmnesty Inferpaiional, the Norocran ZAAZAA ABDELLAK, along
vith anothar 25 political detainsss, was ftorfured after being arrested and charged with
“satting up illegal oragnisations® in 1970,

Amnesty Infernaiional Report of an Amnesty International Nission fo the Kingdom of
Noroceo, 1982 pEO
233, For example, according to Awnesty International, members of legal politiral opposition
parties (eg,, UNEW)in Norocco are delained and ill-freated during detention or held in poor
tonditions,

Annesty International Report of an Amnesty Infernational Mission to the Kingdom of
Noroceo, 1982
234, Amnesty International Toriure in the Eighties 1984 ppd-6 and 226-244
235, An exanple of the wse of forture fo punish and Intinidate is found In the action of
Libpen Intelligence organisations against Falestinian and Libyan students who were arrested
and severely beaten during throe days In 1984 after they were involved in demenstrations at
the university in Benghazi,

Arab-dsian Affairs Vol 125 Nay 1984 p7
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Methods of toriure used in the Arab countries are the same as
those used in other countries. Those reported may be divided into a
number of approaches ranging from crude physical attack on victims,
with beatings and falaqa, to more elaborate means of inflicting
physical pain, like the application of electrical current and the use
of comparatively sophisticated equipment,?** +to mental torture,
ranging from threats on members of the victim's family to their
actval physical assault, or tbev torture of other detalnees in front

of the victim.23”

236, In Dammam Interrogation centre common practites included being forced to stand for
hours at a time, and being beaten on the soles of the feet and all over the body with
sticks, rubber hoses, with clothes hangers, knotied rope or electric cables,

A foraer detainee alleged that In February 1984, at Dammam police station, his arms
vere tied to chains which wvere pulled when he refused to answer questions, thereby
dislocating his shoulder jeints; that he was shackled, hung upside down and beaten with
vooden sticks; that cigarettes were put out on his arms and genitals, and that he was
subnerged in a large oil-drum full of cold valer
Amnesty International Ammesty International Report 1985, p335
237, Forner detainees held by the Iragi security forces allege that the wives and children
of some dotainees were detained and held in nearby cells in order to pyt pressure on
defainees fo “rooperate during interrogation®,
Amnesty International Amnesty International Report 1984, p339
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FART THREE

LEGAL ANALYSIS OF EXTRA-JUDICIAL KILLING :
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SECTION A

IN THE LIGHT OF THE INTERMATIONAL INSTRUMENTS

[ unlawful deprivation of life ]
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There is no clearly accepted definition of extra-judicial execution
in international law, since it has not been treated as a specific
human rights violation before the early 1980s, UN interest focussing
on enforced or involuntary disappearances,

Extrajudicial execution has been defined??® as :

“Uplawful and deljberste killings of persons by reason of their real or Imputed political
baliefs or activities, religion, other conscientiously held beliefs, ethnic origin, sex,

colour or language, mmmmuu_mwmwm

This definition is useful as it mentions the main factors
distinguishing extra-judicial killings from other executions carried
put by governments, whether they arise from legal procedures, as
capital punishment, or killings by government forces in time of war.

It 1s clear that extra-judicial executions are unlawful, whether
because they are practised outside the judicial process or becauée
they are carried out for reasons which contradict normal
constitutional or international law. When I examine the practice of
extra—judicial killing it will become clear that the motivation of
such executions may often be categorised as political, religious or
racial.

The other important element is the role of the government which, as
we will see, may or may not be acknowledged.

In the absence of a definition of this practice at the
international level, I will examine the international provision most

closely associated with the arbitrary deprivation of life.

238, Amnesty International Report from Awnesty International o the govermwent of the Syrian
Arab Republic, p33
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International protection

At the international level, the most fundamental right, the right to
life is protected in the international human rights instruments in
Article 8 of the UDHR, as follows :

*Everyone has the right te life,,,”
and in Article 6, paragraph 1 of the ICCFR, which states :

“Every human being has the inherent right to 1ife, This right shall be protected by law, No
one shall be arbitrarily deprived of his life,*

Other paragraphs in this article of the ICCFR, which elaborate
legal protection for the right to life, for example, provisions
mentioning that capital punishment should only be imposed for "the
nost serious crimes" <(paragraph 2), and that those sentenced to
death should have the right to "seek pardon or commutation of the
sentence"” (paragraph 4), will not be examined in great detail in
this research as I intend to concentrate on arbitrary, illegal and
above all extra-judicial deprivation of 1life practised by
governments. The regional conventions also protect this right in

similar terms.?%®

238, For example, the European Convention on Human Rights and Fundamental Freedoms, Arficle
2, paragraph 1; the American Convention on Human Rights, Article 4, paragraph 1; the African
Charter on Hunan and Peoples Rights, Article 4,
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In examining these iInstruments, It seems that this right is
protected Iin general terms, and as with the other rights I examined,
'tbe individual’s right should be protected by law. It seems that the
instrument Intends to protect the iIndividual from arbitrary
deprivation of life. As I showed in my discussion of arbitrary
arrest and detention, the term "arbitrary” implies both illegal and
unjust acts, Ifor example, executions carried out illegally or
according to an unjust law.

Illegal or arbitrary executions must be distinguished further from
extra-judicial killings, since the latter are completely separate
from the processes of law. Meanwhile, the former could be within the
Judicial process, but technically fail to fulfil the conditions
required by the law. They may alsc be in accordance with law, but
the law itself may be unjust or arbitrary.

The UN General Assembly, In its resoclution 36/22 of 19th November
198124° condemned the practice of summary executions and arbitrary
ex;cutians, deploring the spread of the practice throughout the
world, The resolution mentions that many such executions are
politically motivated. We will see that many extra-judicial killings

are also politically inspired.

240, A/RES/38/22 of 19th November 1981 In International Legal Waterials 21 1962 pp203-4
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Extra-judicial killing

Extra-judicial killings may be divided into different categories.
These Iinclude deaths In detention, deaths where the exact fate of
the victim is unknown, and executions carried out by governments,

whether or not these are acknowledged.

Deaths in detention may be regarded as a form of extra-judicial
killing. Deaths may occur while people are detained by police or
security forces, either as a result of torture or ill-treatment
during interrogation, or as a result of the conditions of detention.

It is not clear whether the obligation of detaining authorities to
safeguard the life of those detained can be regarded as absolute at
the international level. The question of government responsibility in
this respect was raised by two cases before the European Commission
on Human Rights.

In X v. United Kingdom®4', a prisoner alleged that his life was
endangered by prison staff’s 'right to kill", though the British
government argued that his life was protected by the ordinary law
of homicide. The application was in any event declared inadmissible.
Another case, Simon-Herald v. Austria®4?, in which a prisoner alleged
that prison conditions and the negligence of prison officials had
endangered his life, was declared admissible by the Commission. A

friendly settlement was reached, so no decision was made,

241, (4203/69) (0 34, 48
242, (4340/68) (D 38, 18
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With regard to deaths resulting from poor conditions of detentionm,
reagsone Include poor physical conditions and inadequate or non-
existent medical care. At the Iinternational level, the UN Standard
Minimum Rules for the Treatment of Frisoners?4® contains provisions
which seek to safeguard the physical well-being of prisoners. Even
though those rules lay down minimum requirements, their importance
for the protection of bhuman rights cannot be ignored. Countries
should provide the necessary legislative and administrative measures
based on the recognition of inherent human rights. The UN has called
for the implementation of the Standard Minimum Rules since 1957.%4¢
These provisions may be found in Frison and other laws at the
national level.

One can summarise the provisions contained in the Standard Minimum
Rules as follows. They are divided iInto rules of general
application®*®* and rules for special categories of prisoners, with
guidelines for the treatment. of prisoners under sentence and
abnormal prisoners, prisoners under arrest, or awaiting trial and
civil prisoners.

Reasons given for deaths In detention include allegations of
suicide by detainees, attemplts to escape and attacks on prison
guards. These may be regarded as attempts by the authorities to

deny their responsibility for deaths in detention.

243, (4340/68) €0 38, 18
244, Review of the Infernational Compission of Jurists 4 Dacember 1968, pdéf
245, These include recompendations on adeinistration (provision of a register and for
separation of different categories of prisomers, conduct of staff, their selection and
supervision), acrommodation (including facilities for personal hygiens, ctlothing and
bedding), prisoners' regime (including food, exercise and wedical care), work and discipline
(including punishments and restraint),
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With regard to deaths allegedly resulting from attempts to escape
and attacks on prison guards, it is worthwhile to examine the UN
Code of Conduct for Law Enforcement Officials?4é, Article 3 of which
provides that :

“law enforcement officials w3y wse force only when sérictly necessary and to the extent
required for the perfornance of their duty’.

The commentary to this article specifies two more provisions, that :

*.. In no case should this provision be interpreted to authorise the use of force which s
dispropartionate o the legitimate objective to be achisved,”

.. In general, firearas should not be wsed except when a suspected offendar offers zrped
respstance or olherwise Jeopardises fhe lLives of others and less extrems measures are pof
sufficient to restrain or apprehend the suspected of fender®,

According to this code therefore, while prison officials may use
force to prevent escapes or defend themselves, this force should be
necessary and limited to the extent required by the circumstances.

The next category of extra-judicial execution is that in which the
fate of the victim is unknown or at least undisclosed, so—called
"disappearances”, This includes execution of persons of whom the
arrest is not acknowledged by the authority. In contrast with the
principle that the government is responsible for safeguarding the
life and freedom of Its citizens, in such cases the government

avoids  accounting for the life and safety  of individuals by

denying any knowledge of their arrest and subsequent fate.

246, Adopted by the first UN Congresses on the Frevention of Crime and the Treatment of
Offenders 30th August 1955 and approved by the N Fronopir and Secial Council on 3lst July
1957,
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At the International level, the UN Human Rights Commission
established a VWorking Group on  Enforced or Involuntary
Disappearances. In its report®*’, the Group commented that
governments may not avpid thelr responsibility for what happens
within their borders.

It is also worthwhile to mention the finding of the Inter—American
Commission on Human Rights in respect of "disappearances", since
the practice occurs widely in South American countries, The
Commission found that where individuals have disappeared but the
government coﬁcerned refuses to give any information about them, or
abput the progress of any investigations aimed at determining their
whereabouts, it is legitimate to presume that there has been a
viclation of the article**® protecting the right to life in the
American Declaration on the Rights and Duties of ]{gn, and that
agents of the government or individuals protected or tolerated by

1t, "have not been uninvolved" Iin the viplation.

The next category of extra-judicial execution is that of executions
carried out by governments. These may or may not be acknowledged by

the government.

247, Report of the Working Group on Enforced or Involuntary Disappearances E/CN, 471435
(January 26th 1961)
28, Article 1 of the dmnerican Declaration on the Rights and Duties of Nan
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Those acknowledged by governments include summary executions
ordered by the authorities, and other executions carried out on
Judgements from courts lacking legal safeguards, or as arbitrary
punishment for crimes, which under national and international law do
not warrant the death penalty, Legal safeguards for those charged
with capital crimes, for example, the right to appeal to a higher
court, are contained in all national Ilegislation, and at the
international level, Article 4 of the ICCPR contains basic minimum
procedures for death penalty cases.

As I nmentioned briefly in my discussion of political reasons for
arbitrary arrest and detention, some governments have prescribed
barsh punishments, including the death penalty, for political
"crimes”. It may be sald that international and most national law
does not allow for such a harsh penalty for Ycrimes"” of a political
nature,

Those which governments do not acknowledge include those cases
where the circumstances are known, but the government does not
consider itself responsible. These include executions carried out by
local or military authorities which are not necessarily ordered or
approved by the government, executions by paramilitary groups
supported or tolerated by the government, and executions ordered or
carried out by civilians iIn the service of government or in semi-

official capacities.?*?

2482, For exagple, the Revelutionary Comnittees,
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SECTION E

IN THE LIGHT OF THE NATIOMAL INSTRUMENTS
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In the Arab world the religious background must be regarded as a
factor In the retention of capital punishment., The constitutions of
npst Arab countries claim to draw guidance from the teachings of
Islam, and some mention that the principles of Islamic legislation
(Shari’a) constitute a primary source of law.*5°

Other Arab countries have reverted to the Qur'an as the ruling
constitution, for example, Libya, which revoked i\ts formal
copstitution in 1977 and claims to rely on the teachings of the
Qurian.?s’

In fact, the Islamic religion permits the death penaliy only as the
punishment for certaln specified crimes, for which detailed
provisions may be found in Islamic law, which will be evamined in
Chapter 4., It must be said that nothing in Islamic teaching permits
extra-judicial killing, as capital punishment is allowed only for
specified serious crimes, within the judicial framework.

The Qur'an says :

Do not kill a soul which Allah has made sacred except through the gus_process of law*
(6:151)

As Abul A’la Mawdudi®**? points out, Islam prohibits all killing
except that done in the due process of law., Decisions about the
Imposition of the deétb penalty should not be left to a court which
disregards God’s will and 1s under the Influence of the

administration, since such a justiciary may miscarry Jjustice.

250, For example, Article 2 of the Fgyptian Constitution, CCPR/C/SR, 433 of 4th April 1984,

pe

251, CCPR/C/I/Add, 20 of 24th January 1978, pl

252, In his *Human Rights in Islan® Znd ed 1980, p23
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A state cannot seek jJustification in the Qurian if it mnurders
citizens because they oppose unjust policies and actions, or
criticise it for its misdeeds.

Even this brief examination shows that no state can seek
Justification for +the practice of extra-judicial killing in the
teachings of Islam. As the practice is outlawed by international law,

so it Is forbidden by the teachings of revealed religion.?5%

The death penalty is prescribed as a punishment in the legislation
of most Arab couniries. The provision of Article 6, paragraph 2 of
the ICCPR, which recommends that capital punishment should be
imposed only for the most serious crimes is to be found in the law
codes of most Arab countries, as the death penalty is restricted to
crimes such as premeditated murder, espionage or attempts to
overthrow the goveranment. In general, the death penalty has been
reétrictjvely applied to these crimes save where national security
or the ruling regime has been threatened. Many sentences have been
conmuted to life imprisonment and a 'number of pardons have been
granted. By examining the legislation of some Arab countries, I will
demonstrate what safeguards of the individual against extra-judicial

execution exist in Arab countries’ national legislation.

253, I will exapine this point In more detail in Chapter Four,
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As I pointed out the death penalty i1s restricted to serious crimes
in the Arab countries. In Iraq, the Law for the Reformation of the
Legal System in Iraq No. 35 (1977) restricts the implementation of
deprivation of life to the most serious offences existing Iin Iraqi
legislation .54

The general principles that penalties are to be Iimposed only in
accordance with the law Iin force at the time of the offence, and
that they cannot be carried out except in accordance with final
Judgement rendered by a cbmpetent court, are to be found in Article
280 of the Criminal Frocedure Law No 23 of 1971. There are
safeguards for the imposition of the death penalty in Iraq. Article
254 of the same law provides any such judgement by a Court of
Session slzould be examined by a Court of Cassation, even when no
appeal against the judgement Is submitted. The death pemalty should
be considered by the full chamber of the Court of Cassation,
(Article 257, paragraph (b) of the same law). Article 285, paragraph
(b) provides that the decision must be ratified by the President of
the Republic by a Republican Decree issued in accordance with

Article 58, paragraph (m> of the Iraqi constitution.?s®

254, (LPR/C/1/Add, 45 of 8th June 1979, ppi9~34
255, ibid,
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Anyone sentenced to death in Iraq may submit a petition seeking
pardon or commutation of the sentence. The Jurisdiction of the
Fresident of the Republic to take any decision regarding death
penalties is absolute. According to Article 58, paragraph (m) of the
constitution he may ratify it or issue a special amnesty. Article
266 of the Criminal FProcedure Law empowers the President to issue a
decree to execute the penalty, commute it or pardon the one
sentenced to death,

In Jordan, the death penalty is likewise imppsed only for serious
crimes, as Jordanian Criminal Law No 16 of 1960 specifies
premeditated murder and espionage.?*®* In addition, the Jordanian
Penal Code prescribes the death penalty for 'crimes involving an
attack on the life of His Majesty the King, an attempt to change the
constitution by force or incitement to armed rebellion against the
existing constitutional authorities and to crimes of premeditated
nurder, murder committed in the preparation, furtherance or
perpetration of a felony, and parricide.”?$? Similar provisions to
those in the Iraqi Criminal Procedure that penalties may only be
imposed if they were prescribed by law at the time the crimes were

committed are contained in Jordanian legislation.

256, CLPR/C/1/Add, 55 of 7th August 1981, p3
257, COPR/C/1/Add, 24 of 13th April 1978, p3
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In Jordan, the death penalty becomes final only after it has passed
through all the judicial stages and in addition, Article 357 of the
Code of Court Procedure stipulates that the case file shall go
through the Minister of Justice and the Prime Minister to the
Council of Ninisters, who shall examine the file, express its opinion
on the case to the King, and submit 1ts decision on the case to him,
The King bhas the power to grant a special pardon on the
recommendation of the Council Of Ninisters, (Articles 50 and 51 of
the Constitution). A general amnesty may be proclaimed by means of
a special legislative act, according to Article 53,

The Egyptian Penal Code provides the death penalty as a punishment
for a number of offences against the state and against the
individual. The former may be divided into those harmful to external
security, like the crime of espionage and conspiring with a hostile
state to damage Egypt's defence or military operations, and those
against Internal security, such as armed attacks on law-enforcing
authorities, use of arms or explosives with the aim of overthrowing
the regime, and political assassinations. Under provisions of Article
834 of the Egyptian Penal Code the death penalty may be imposed for
any offence against external security, as contained in Articles 77-
85. Under the same provision the death penalty may be imposed for
offences against internal security, as contained in Articles 86-102.

Offences against the individual for which the death pen'alty may be
imposed include premeditated and deliberate murder and torture

resulting in death.
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Additional offences carrying the death penalty are contained in
the Military Code. They Iinclude collaboration with the eneny,
sedition, misuse of a position of authority and desertion.?®

In Libya, the death sentence may legally be imposed under article
17 of the Penal. Code.?*® The Libyan Penal Code specifies certain
~crimes punishable by death, including premeditated murder (Article
368), taking up arms against the state (Article 165), facilitating
the entry of an enemy into the country (Article 166), plotting with
foreign state ito wage war against the state (Article 166), sabotage
of military establishments in time of war (Article 179), armed
revplt against the state (Article 201), sabotage, loot and murder
(Article 202) and incitement to civil war (Article 203).%8°

A possible safeguard is that sentence shall not be carried out
unless it becomes final, after the exhaustion of all appeal
procedures. The approval of the People's General Congress shall be
sought before it is carried out, (Article 430 of the Penal Code).

In Syria, the Court of Assizes is competent to judge offences if
the punishment is the death penalty. The decision of this court is
subject to appeal to the Criminal Court of Appeal. There 1s no
appeal against the judgement of the Court of Appeal but the accused

may apply to the Supreme Court of Cassation to quash the verdict.?s!

258 Amnesty International Egypt ! vielations of huwan rights An Amnesty International
report, ppls-lé
258, CCPR/C/1/Add, 20 of 24th Janwary 1978, p2
260, Ibid,
261, Bmnesty International report from Amnesty International to the government of the Syrian
Arab Republic, pd€
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The Lebanese Penal Code provides in Article 549 that :

Wilful honicide shall be punishable by death If It was committed !
, with malice aforethought;
, In order to prepare, facilitale or execute a crime or an offence,,,;
3, on the persen of a parent or child of the culprit;
4, with the atiendant circumstances that the culprit had made wse of brutality or acled
cruelly towards persons,”

~—

by

o]

The Penal Code, in Article 43, provides that the sentence should
not be carried out before it has been referred to the Reprieve
Commission, and has been approved by the Head of State.?5?

In Morocco, the PFenal Code contains provisions for the death
penalty which may be imposed for crimes of viclence, including
murder and arson, and crimes which endanger the safetly of the state,
Article 163 of the Moroccan Fenal Code prescribes a mandatory death
penalty for an attempt on the life of the monarch, heir to the
throne, or other members of the royal family,

Other articles of the Penal Code relate to internal security of the
state, prescribing the death penalty for those who attempt to
instigate civil war by providing arms or inciting the people to arm
themselves, Article 181 relates to the external security of the
state, suchk as giving information or aid to potentially hostile

foreign powers.?¢?

262, CCPR/C/1/8dd,60 of 26th April 1983, p8
263, Annesty International Awmnesty International Briefing Morocco, Oclober 1977, ppl3-14
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Article 648 of the Code of Criminal Procedure states that the
Fublic Frosecutor shall report every sentence of death to the
Minister of Justice as soon as it has been announced, and no
sentence of death may be executed unless a petition, mandatory if
necessary, has been made, (Article 649), Articles 51, 53 and 54

provide the rights of pardon and amnesty.?5¢

264, CCPR/C/10/dd, 2 of 19th February 1981 ppld-15

-189-



SECTION C

IN THE LIGHT OF THE PRACTICES IN ARAB COUNTRIES
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As we saw when I examined the legislation of the Arab countries,
even though the right to life is not directly protected by the
constitution or other laws, we saw, In connection with the death
penalty, some protection for those charged with capital offences,

One can say therefore that even though the constitutions do not
provide protection of the right of life as such, the laws imply
that deprivation of life may only be carried out as a penalty in
accordance with the law,

It might be said that the nature of extra-judicial execution as
opposed to judicial execution as a legal penalty i1s comparable to
arbitrary arrest and detention as opposed to lawful arrest and
detention, in that in both cases, grounds and procedures for their
legal practice are established in law, and the failure to satisfy
these requirements makes the arrest arbitrary and the execution
extra-judicial. To be specific, the lawful grounds of arrest are
comparable to the nature of the crimes for which the death penalty
may be imposed, and the legal safeguards for those arrested and
detained are comparable to the legal safeguards for those charged
with capital offences.

Extra-judicial executions, as we saw earlier, are killings carried
out by, or with the complicity of, the authorities without the
minimum guarantees of due process of law.

I intend to examine the practice of extra-judicial killing according
to the categories I distinguished earlier, beginning with deaths iIn
detention.
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Deaths in detention may be regarded as a form of extra—-judicial
.Jrilling. Deaths may occur while people are detained by police or
security forces, either as a result of torture or ill-treatment
during Interrogation, or as a result of the conditions of detention.

Reasons given for deaths 1in detention include allegations of
suicide by detainees, attempts to escape and attacks on prison
guards, These may be regarded as attempts by the authordties o
deny their responsibility for deaths in detentionm.

According to Amnesty International®®®, the death of a Syrian
student, whilst in the custody of the Syrian security forces in
April 1983, occurred as a result of torture. Syrian guards allegedly
threw his body from the third floor window of a hospital to make
his death appear as suiclde.

In Libya, according to Amnesty International, three lawyers were
among many who died in custody in 1880, allegedly as a result of
torture,?¢¢ In 1982, three students allegedly died under torture in
custody of the security services.?¢” During 1984, some detainees who
bore marks of torture were seen on Libyan television making
confessions, one of whom reportedly died later under torture. In the
same year a Norwegian was reported to have died under torture

whilst in the custody of a Revolutionary Commitiee.?5®

265, Amnesty International Awnesty International Report 1384, p3s4
266, Amnesty Infernational Amnesty Infornational Repert 1981, p370
267, Amnesty International Aunesty Infernational Repart 1983, pp320-321
268, Annesty International Amwnesty International Report 1985, p329
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Deaths In detention also occur as a result of poor conditions of
detention, including lack of medical care for prisomers.

According to Amnesty International, a priscner died in Beni Nellal
Frison in Morocco in 1984, and his fellow detainees alleged that he
was denied necessary medical care.?®® Amnesty International also
believe that up to twenty military prisoners have died in Morocco as
a result of poor prison conditions - ‘windowless, filthy and
unventilated cells, extremes of temperature, solitary confinement,
arbitrary punishments, inadequate food and the complete lack of any
medical care",*7°

In Egypt during 1981, according to Amnesty International, at least
three detainees died while in the custody of the security forces in
Tora prison as a result of lack of medical care,?”’

Amnesty International reports the testimony of a Syrian doctor
held in Damascus, which alleges that a number of prisoners died as
a result of the appalling conditions in which they were held, and
that official medical care 1n Tadmur was virtually non-existent, and
it was left to imprisoned doctors to try to cope withk sick

prisoners and to treat after—effects of torture.?7?

268, Amnesty International Amnesty International Report 1985, p333
270, Amnesty International Amnesty Infernational Report 1984, p3s6
271, Amnesty International Awnesty International Repert 1982, pp3l3-320
272, Amnesty International Amnesty Infermational Repert 1985, p338
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The second category of extra-judicial execution I distinguished was
the practice known as "disappearances', in which the fate of the
victim is unknown or at least undisclosed.

As I pointed out, this includes execution of persons of whom the
arrest is not acknowledged by the authority. In contrast with the
principle that the government Is responsible for safeguarding the
life and freedom of its citizens, in this case the government
avoids  accounting for the life and safety  of individuals by
denying eny knowledge of their arrest and subsequent fate,?7?

In MNorocco, Amnesty International is aware of more than 80
Saharans who were detained by the Moroccan security forces as long
ago as 1976. The Moroccan authorities have never acknowledged their
detention.?74

According to Amnesty International, thirty eight Syrian youths were
reported "disappeared” after detention by the security forces in
March 1980, They were reportedly transferred from Deir al-Zor
prison to an unknown destination in summer 1980, and their parents
have received no response from Fresident Assad as to the fate of

their sons.??%

278, Check reference

274, Asnesty International Awnesty International Report 1984, p3sd

275, Awnesty International Report from Awnesty International to the govermment of the Syrian
Arab Republic, p32 :
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The next category of extra—-judicial execution is that of executions
carried out by governments. These may or may not be acknowledged by
the government,

Amnesty International reports wide-spread extra-judicial executions
in Iraq, during the past few years, where death penalties are passed
and carried out with inadequate legal safeguards. As I showed in my
discussion of the revolutionary courts in the section on arbitrary
arrest and detention, these courts lack trained legal officers, and
other basic safeguards, including the right to be represented and
the right to appeal. They report that hundreds were executed In
1884, including many military personnel, alleged deserters,
conscientious objectors and officers accused of plotting against the
government,

Other reported executions include those of students and Kurds, as
well as alleged members of al-Da'wa al-Islamiyya.?7¢

In Syria, at the beginning of 1984, Amnesty International received
reports that 39 prisoners had been extra—judicially executed during
a massacre at Tadmur prison Iin June 1980, including 38 youths who

bad "disappeared” in 1980.277

276, Amnesty International Amnesty International Repert 1985, p3l§
277, Benesty International Annesty International Report 1985, p339
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Amnesty International alsoc has evidence of mass political killings
carried out by the Syrian security forces in the towns of Jisr al-
Shughur <(at least 24 people) in March 1980; Tadmur, in Palmyra
prison, in June 1980 (between 600 and 1,000 people); Sarmada in July
1980 (at least 22 people); Aleppo in August 1980 (more than 80
people); Hama in April 1981 (350 people) and February 1982, when
total numbers of dead after fighting between security forces and
alleged members of the Muslim Brotherhood were estimated to be
between 10,000 and 25,000,%7¢

Syria, like Llbya, also practises extra-judicial killings of
political opponents abroad. For example, two Syrian members of an
opposition party are reported to have been killed by Syrian agents
In Athens in July 1983, and in Yugoslavia in 1881, In 1982, the wife
of an ex-Prime Minister of Syria was murdered by Ba’athist agents

In West Germany.?7?

278, Amnesty International Report from Amnesty International to the government of the Syrian
Arab Republic, pp3-38
279, “The lawless regipe of Hafez Assad® Arabia February 1984 30 pp22-23
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In Libya, according +to Amnesty International, extra-judicial
executions of political opponents are often carried out by
Revolutionary Committees. In December 1980, the organisation
received reports that five were executed after being arrested in a
mosque, Including a moéque official.*®*® In 1984, eight people were
publicly banged in June because it was alleged that they were
members of the HNuslim Brotherhood and agents of America. Two of
these prisoners were alleé‘edly executed within an hour of their
arrest,?4!

Amnesty International has expressed Its concern about the
proceedings of the Basic Peoples Congresses, which pass and carry
out death sentences without adequate legal safeguards.

On 5th February 1980, a meeting of the so-called "Revolutionary

Committees" held in Benghazi, lssued a declaration calling for "the

ion 1living abroad
as well as of other "elements obstructing reveolutionary change'" in
Libya.?#*

In May 1980, "Colonel” Gaddafi declared that :

*Tha counter-revolutionary forces may continue fo work againsi the revalution despite the
fact that they have been disarmed and their political, economnic and social weapons have baen
taken away, In this case physical liquidation becomes inevitable,*

“The counter-revolutionary forces should be physically liguidated, The revolutionary task
vill not end unless the opposition is liguidaied, This is not only applied to those who are
abroad but to all counter-revelutionary forces,,, *#%3

280, Ammasty International Amnesty International Report 1981, p37l
281, Amnesty International Amnesty International Report 1985, p327

282, Amnssty International Amnesty International Report 1980, pddé
283, Amnesty International Politital Killings by Govermments 1983, ppb9-77
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On 3rd HMarch 1981, "Libyan Revolutionary Comnittees” were
reported to bhave "reaffirmed their determination to continue the
physical liquidation of the enemies of people’s authority at home
and abroad”,*s4

On 11th March 1983, Amnesty International warned that the lives of
Libyans living abroad were again under threat following a decisioﬁ
on 17th February 1983 by the so-called General People’s Congress ta
bunt down and liquidate all Libyans considered hostile to the
"revplution”. "Every citizen Is responsible for the ligquidation of the
enery of the revolution.''?¢s

Since the beginning of this Libyan policy, more than a dozen Libyan
citizens bhave been killed, and many assassination attempts bave
pccurred in the United Kingdom, the United States of America, Italy,
Greece, Lebanon, West Germany and other countries. In most cases the
suspects arrested and brought to trial were Libyan nationals.?%¢

Public statements by Libyan authorities inside and outside Libya
make it clear that the policy of killing so-called "enemies of the
revolution” is  government-inspired, and these extra—judicial
executions are carried out at the instruction of the Libyan regime.
The Libyan regime does not attempt to conceal this policy, but an
announcement from the Libyan Feople'’s Bureau in Brussels statibg :

*Mamy countries liguidate their political enemies secretly, only the Jamihiriya publicly
announces this policy, berause we are entitled to do so and all the laws support us, 287

shows that the Libyan regime announces this policy to the world.

284, Amnesty International Amnesty International Report 1982, p33é

285, Amnesty International Ammesty International Report 1984, p3s3

286, Amnesty International Awnesty Infernational Reporis 1980-1985

287, Amnesty International Awnssty International Report 1984, p3s3
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CHAPTER THREE

ARARE RESPONSE TO THEIR HUMAN

RIGHTS POSITION



PART ONE

GOVERNMENTAL



SECTION A

GENERAL



As we saw In Chapter One when I examined the participation of the
Arab governments in iInternational human rights instruments, most
Arab states signed, ratified or acceded to the principal
instruments.’

This Chapter will examine, in part one, the official response of

Arab governments to human rights. This will include Arab regional

efforts, and the response of Arab governments to their obligations

under the international human rights instruments.

I will examine the efforts of the Arab League at the regional level,
as well as other official response to the UN in general, inoluding
Arab countries’ communication with the United Nations Human Rights
Committee, under Article 40 of the ICCFR, I will then examine the
response of Arab governments to the non-governmental organizations,
concentrating on Amnesty International.

In part two, I will briefly examine the efforts of Arab non-
governmental organizations in the field of human figﬁts, regionally
through the work of the Union of Arab Lawyers, and nationally
through the effort of human rights committees, bar associations and
other institutions, as well as individvals and groups in Arab

countries.

1, Sea Tables | & 2 in Appendix A



As we saw in Chapter One, the major governmental response at the
regional level was the establishment of the Permanent Arab
Commission on Human Rights by the League of Arab States. In August
1966 the Economic and Social Council of the United Nations invited
the League of Arab States to attend sessions of the Commission on
Human Rights. They respoﬁded to the aim of the United Nations of
establishing regional commissions for human rights,” and in 1967
they responded to the setting up of such a Commission, by
recognising the field of human rights as a vital one and. saying
that they believed the starting point for such a commission should
be within the framework of international or regional inter—
governmental organizations,®

The Council of the Arab League set up a Permanent Arab Commission
on Human Rights at a Conference on Human Rights In Beirut in 1968.
Fach member of the Arab League is represented on the Commission.

The aim of the Commission is to promote joint action by the Arab
countries and the protection of the rights of 'the individual Arab
and promoting respect Ifor human rights in Arab countries in
general’.*

The Council of the League decided to establish a Committee of
Experts to prepare a draft of a Convention on Human Rights, by

Decision Np. 2668.*

2, Recommendation 6(XXI11) of Z3rd March 1967
. Robertson, pplé2-163

3
4, PRobertson, pléd
5, Jamil Husayn *In favour of the establishment of an Arab Court for Arab Human Rights®

Al-Mustagbal al-Arabi April 1983, pplé-40
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At the Iinternational level, the Arab League participates in
international conferences, and sends an annual communication to the
United Nations Commission about its activities. The United Nations
maintains formal relations with the League of Arab States.®

The activities of the Arab League in the field of human rights are
limited. The Council of the Arab League is made up of government
representatives, and therefore their concern is mainly with political
issues, such as the situation in the Middle East, with human rights
concern focussing mainly on violations of buman rights by the
Israeli forces in the woccupied territories. Une can say that an
important achievement was in its participation in UN inveétigatz‘on

of alleged human rights violations in the occupied territories.

As I said in Chapter 1, the Commission has so far been limited in
effectiveness, and has not tackled many serious Issuves in the human
rights position in Arab countries. This indicates the governmental
character of the composition of the Commission. As we saw, the

League of Arab States maintains relations and seeks to develop

&, For example, FResplution 38/¢ adopted by tha Gensral Assembly In Flenary “by which the
Assenbly reguested the Secretfary-Gemeral to strengthen cooperation and coordination between
the United Nations and the organizations of the Unifed Nations systen and the Arab League to
enhance their capacity to serve the autual iInterests of the two organizatiens in the
political, econonic, social and cultural fields®, Amnual Review of UN Affairs, 1953

7, *Procedural due process in human rights fact-finding by international agencies® by Thomas
K, Franck and K, Scott Fairley American Journal of International Law Vol, 74 1380 p315



cooperation with the United Nations. This relationship was recently
re-confirmed by Resoclution 40/5 of the UN General Aésembly of 25th
October 1985, in which both parties re-affirmed their intention to
work together '"to promote the purppses and principles” of the United
Nations.®

A similar intention for cooperation on human rights issues is
demonstrated by Arab states involved in the Organisation of the
Islamic Conference, which also maintains relations With the UN. A
resplution® re-confirming cooperation between the organisations,

states their intention :

“to continue cooperation In their common search for solutions to global problems, such
as,,, fundamental human rights,*

8, Resolutions and Decisions adopled by the fensral Assembly during the first part of iis
Fortieth Session, 17th Sepfember - 18th December 1985 (Fress Release G4/7272, 13th January

1986, p5)
8, UN Benzral Assembly Resolution No 4074 of 25th October 1985, 1bid,
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SECTION B

TO THE UNITED NATIONS

(1) general

(2) on the rights of life, liberty and physical integrity



As we demonstrated in Chapter Une, most Arab countries bhave
signed, ratified or acceded to the most important human rights
instruments, though none have so far signed the Optional Protocol to
the International Covenant on Civil and Political Rights. In order to
analyse the nature and degree of their response to obligations
undertaken by signature of the ICCFR, specifically Article 40, which
as we saw in Chapter One, requires States Parties to submit reports
on the steps taken to give effect to the rights in the Covenant and
the progress made in securing these rights and freedoms, I intend to
examine the communication between Arab states and the Human Rights
Committee in this respect.

I intend to examine the position of some countries in detail as
they appear to represent differing angles of the Arab governments’
response to human rights on the international level.

I will begin with the Syrian Arab Republic, which submitted its
initial report in 1977'°, and was chosen as the first country to
bhave 1its report considered by the Human Rights Committee. The
Syrian representative introduced the report by saying the Syrian
government was then making every possible effort "to eliminate all
aspects of underdevelopment inherited from foreign domination”, and
replace it with modern human values. She outlined the threat posed
to Syria's efforts by "world zionism and Iimperialism”, but stressed
her government's committment to the basic principles of human

rights.’’

10, CCFRIC/1/Bdd, 1/Rer, ]
11, COPR/C/SR, 26 of 18th August 1977, p2



The Syrian report pointed out that the provisions of the ICCFRE
should not raise difficulties, as laws in force In Syria were fully
compatible with obligations arising under the ICCFR.'?

In their supplementary report’s, the Syrian government confirmed
that on signature, ratification and promulgation according to Syrian
internal legislation, the ICCFR became part of the Iinternal law of
that country.'4 Syrian legislation contains provisions ensuring that
the laws and regulations are compatible with the rights and
free&oms protected by the constitution.'® Furthermore, it was pointed
out that its provisions might be invoked by a Syrian citizen before
the judicial or administrative authorities.

Egypt acceded to the ICCFR on 14th April 1982, and submitted its
initial report to the Human Rights Commitiee in March 1984.'¢ The
Egyptian representative Introduced his country’s report by
emphasising that bis country attached great Iimportance to human
rights and human dignity. He siressed that his government had the
will to Iimplement the provisions of the Covenant, and that the
promotion of human rights could not be ignored for any development

of individual personality.’”

12, CCPRAC/1/Add, 31 of 12ih July 1978

13, CCPR/C/1/78dd, 1/Rev, T of 15t July 1977, pl

14, CCPR/C/178dd, 31 of 12th July 1978, p2

Article 104 of the Syrian constitution of 1973 states that “The President of the Republic
concludes treaties and international agreements and abrogales them in accordance with the
provisions of the constifution, ®

15, Act No, 18 of 2nd July 1973 provides judicial review as it established a constitutional
court, ibid,

16, CCPR/C/267Add, 1/Rev, 1 of 16th Narch 1954

17, CCFR/C/SR, 499 of 6th April 1954, pZ
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He pointed out that Bgyptian law, being based on Islamic
Jurisprudence, laid stress on religious and moral values, and‘thus
played a major reole in promoting respect for human rights.

Vith regard to the status of the Covepant Iin the Egyptian judicial
system, the Bgyptian constitution provides that *Conventions to
which the Arab Republic of Egypt accedes have the effect of law
after they have been signed, ratified and published in accordance
with the prescribed procedures”,’®

The Libyan government signed and ratified the ICCFR which entered
into force for Libya on 23rd March 1976. They submitted an Initial
report to the Human Rights Committee in 1977, in which they listed
measures protecting human rights contained in the Constitutional
Declaration of 11th December 1969.'°

However, in 1978, another report was submitted in which it was
explained that the Constitutional Declaration had been revoked on
2nd March 1977, and Libya had reverted to the Qur'an which thereby
became the ruling constitution. It pointed out that certain
legislative provisions remained in force. The later report contained
details of provisions affected by the change, and the representative
said that the Penal Code had not been affected by the constitutional
changes. Since the Constitutional Declaration was revoked, the
Committee expressed its concern as to the legal effects of the
constitutional change, particularly in regard to incorporation of the

provisions of the Covenant into national law.

18, Article 15] of the Fgyptian Constitution prosvlgated on 11th September 1971 and the
amended constitution ratified on 2ind Nay 1980 CCPR/C/26/8dd, 1/Rev, 1 of 16th Narch 1954, p2

19, CCPR/C/1/AdE, 3 of 14th Narch 1377
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Though clarification was sought by the Committee in this respect,
the Libyan representative declined to answer at the time, *°
Morocco ratified the ICCPR on 3rd August 1979 and when submitting
their country’s report to the Human Rights Commitiee in 1981, the
Moroccans stressed the fact that their country attached importance
to spiritual values and legal principles to protect human rights, as
provided in the Noroccan constitution.

He also stressed that his country, since independence had shown its
desire to promote respect for the fundamental rights of the human
person, mentioning international Instruments acceded to by Morocco
as an expression of its will to promote respect for human rights.?’
The report mentions that in some areas Moroccan legislation gives
precedence to international law over national law, on condition that
the provision does not conflict with a provision of the
constitution,

Article 31 of the constitution provides : "Treaties which might
affect the provisions of the constitutions shall be approved in
accordance with the procedures laid down for amendment of the
constitution”. Consequently, according to the Moroccan report, the
provisions of the Covenant have become part of the internal legal
system. The Moroccan report also stressed that Islamic jurisprudence

constitutes the basis of Moroccan public and private law.??

20, Report of the Human Rights Commitice Gemeral Asseably Official Records : Thirty-third
Sassion Supplement No, 40 (8/33/400 pp 10-12

2, The instruments are listed in Norocce's report to the Human Rights Commitiee,
CCPR/C/10/80d, 2 of 18th February 1981 ppl-2

22, 1bid, pp2-3
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The Kingdom of Jordan submitted its initial report to the Human
Rights Committee in 1978.2° This was supplemented by two addenda
submitted in 1981 and 1982.2¢

In the Jordanian supplementary report of 1981, the Jordanians’
comnittment to the principles and Iideals of the Covenant was
stressed. However, the report pointed out that the general situation
of the HNiddle East had impeded the development of the state of
Jordan and in consequence, the political and civil rights of the
people of Jordan had not been allowed to develop as the government
would bhave liked. Nevertheless, the report stated that Jordan
guaranteed, as far as possible®*®, to the individuals within Iits
territory, the rights contained in the Covenant.

Vith regard to the status of the ICCFR in Jordan, the report stated
that International agreements which Jordan ratifies or accedes to
will have the force of law and precedence over all domestic laws
with the exception of the constitution.?¢

As we can see, the representatives of these countries each stress
their government’s commitiments to protecting human rights, in the

light of the ICCFR,

23, CCPR/C/1/8dd, 24 of 13th April 1978

24, CCPR/C/1/A0d, 55 of 7th August 1981 and CCFR/C/1/Add, 56 of 25th February 1982

25, This, no doubt, excludes the rights of individuals in occupied territories,

26, The repori sayz that this Is confirmed by court decisions, particularly the Suprepe

Court, ,
CCPR/C/1/8dd, 55 of 7th August 1981, ppl-2
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They each point out how the Covenant enters into force for their
country, with the exception, for example, in Syria, Morocco and
Jordan, of provisions incompatible with the constitution. The
representatives of Egypt, Morocco amd Libya pointed out that their
domestic legal systems draw inspiration from Islamic jurisprudence.
The Jordanian and Syrian representatives stress the fact that the
development of bhuman rights protection 1is 1inhibited iIn their
countries as a result of the Middle East conflict, particularly in
the occupled territories, where almost half of the Jordanian
population is under a foreign government. These general responses to
the Human Rights Committee seem to indicate primary acceptance of
the international instruments by Arab countries, and an encouraging
attitude to the reporting obligations, with the exception of the
Libyan representative who declined to clarify the legal effects of
constitutional change for the implementation of the provisions of

the Covenant.

..14..



Now I will discuss the response of the Arab governments to the
rights of Iliberty, physical integrity and 1life, concenirating on
their communication with the Human Rights Committee, but including

other statements in the forum of the United Rations.

Again, I will begin with the Syrian Arab Republic., In its reports,
it outlined constitutional and other national protection for the
individual's rights to liberty, physical integrity and life, which we
saw In Chapter Two.

In regard to the individual's liberty, as we saw, this right is
protected at the constitutional level in Syria by article 25,
paragraph 1 of the Syrian constitution. When questioned by the
Human Rights Comnittee in respect of Article 9 of the ICCFR as to
whether any persons were held without trial for political reasons,
the Syrian representative replied that bhe would transmit its
questions to his government.?”

However, when questioned about state of emergency legislation in
Syria, and the effects of this on safeguards for human rights, the
Syrian representative replied that preventive arrest of suspects or
persons posing a threat to security or public order was authorised

by state of emergency legislation.®¢

27, Report of the Human Rights Comnitfes Geperal Assepbly Official Records ; Thirty~fourth
Session Supplement No, 40 (A/34740), p73, paragraph 239
28, CCPR/C/SR, 160 of Bth August 1573, plo
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He listed crimes for which he said emergency legislation authorised

Y"the withdrawal of the enjoyment of certain rights". These included
crimes against the external security of the state, crimes which
threatened internal state security and crimes against public safety.
Decree No. 51 of December 1952, whick concerns the state of
emergency, states that these offences shall be tried under martial
law,

Vhen considering Syria’s supplementary report in 1979, the
Committee expressed 1ts «concern 1in regard to the Syrian
government's lack of explanation of state of emergency procedures,
saying  "The questions that had been asked...were largely
unanswered”,=?

Ads we saw in Chapter Two when we discussed the state of emergency
in Syria, the Syrian government has not informed the Secretary-
General of derogations under Article 4 of the ICCFR. In response to
the Committee’s question on this omission, the Syrian representative
stated that 'the present Government, because of its popular basis
and fresh organisation, felt itself éecure enough to have no need to
proclaim a state of emergency”.*°

Later in this meeting, he asked that the record of the meeting
should ‘"reflect the fact that the President of the Syrian Arab
Republic had declared before the Feople's Council that there was no

martial law and no emergency measures in Syria except for reasons

of State security.” This statement refers to a speech by Fresident

29, LCFR/C/SR, 160 of &th August 1978, p8
20, ibid pll
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Assad on 9th March 1978, in which he admitted the abuse of
detention powers under emergency legislation, and announced that in
future such powers would be limited to cases "in connection with the
security of the state as st?pulated by the law",¥’

It is worthwhile to mention that he released 179 peaople wrongly
detained under emergency legislation, however it seems that the
beneficiaries o©of the decision were persons detained for civil
offences, and political opponents continue to be wrongly detained.3?
In regard to the physical integrity of the individual, as we saw in
Chapter 2, the OSyrian legislator gave special attention to the
individual’s physical 1Integrity by safeguarding it at the
constitutional level,®*

In response to detailed questions from the Committee during
consideration of the iInitial report, Including a question about laws
to ensure respect of the provisions of this article by poiice and
other authorities, a question about /interrogation methods, and a
question about remedies for victims®¢, the Syrian representative
replied in general terms, saying only that anyone inflicting torture

was punished under the law.=*

31, Human rights in the world ; Syria  Review of the International Commission of Jurists,
no 2 January 1980, pl3
32, States of emergency ; their impact on human rights A study prepared by the International
Comnission of Jurists, p287
33, Article 28, paragraph 3 of the Syrian consiitution states !

“No one shall be tortured physically or mentally, or shall be subjected to degrading
treatpent, The law shall define the punishment for anyone who comnits such an act,
24, CCFR/C/SR, 26, p3
35, ibid p3
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In regard to the individual's right to life, as we saw in Chapter
Two, the death penalty in Syria is restricted to serious crimes, and
its practice I1s regulated by law. Details of these provisions were
contained In the first Syrian repori.?® A member of the Committee
asked about the practice of the death penalty in Syria, in view of
the fact that In states of emergency States tended to resort more
readily to capital punishment.

The Syrian representative replied that the Syrian Fenal Code
provides for the death penalty, particularly for wilful murder and
crimés against state security, but he claimed that the practice was
relatively rare, adding that the right of seeking appeal or pardon
was provided.®?

It is noticeable that the Syrian representative tends to answer in
general terms, or repeats provisions stated in the initial report, in
particular avoiding details with regard to questions on Article 7
and Article 6. He does not mention the fact that constitutional
safeguards for human rights in Syria have been virtually suspended
by the state of emergency for over twenty years.

In answer to some questions, particularly about the state of
emergency, his replies are confusing and contradictory, as he says
the government has not proclaimed a state of emergency, but he
admits that it uses emergency legislation In matters threatening
state security. He gives no explanation to the Committee as to why

the Syrian government has not informed the Secretary-General of

36, CLPR/C/1/Ad, 1/Rev, ] of st July 1977, ppa-3
37, CCPR/C/SR, 160 of 8th August 1979, ppl0 and 12
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derogations from the Covenant, giving only the political reply ‘that
his government is popular, and feels no need to proclaim the state
of emergency.

In regard to the death penalty and the comment by a Committee
member that states of emergency tend to lead governments to resort
to this measure, the Surian representative claimed the practice was
relatively rare, although as we saw 1In Chapter 2, mass executions
are carried out by the Syrian security forces, and the death penalty
1s often imposed by military courts.

Next I will consider the response of Bgypt to the Committee's
questions in regard to the three issues. I will begin with the right
of the liberty of person. As we saw in Chapter 2, while this right
is formally protected by the laws of Egypt, starting from the
constitutional level, as in Syria, the practice of the right has been
restricted, and legal safeguards in the mat;tem of arrest and
detention have been weakened by emergency legislation.

In its reparf:, Egypt gave detalls of "legislative provisions of a
temporary nature” concerning the restriction of the individual’s

rights in regard to arrest and detention during the state of

38
emergency.

38, CCFR/C/26/40d, 1/Rev, 1 of 16th Narch 1964, pbf
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With regard to Article 9 of the ICCFR, the Committee sought
clarification a number of questions, Iincluding of the circumstances
in which an individval could be arrested and how long a person
could be detained before appearing before a judge under Act No. 162
of 1958, It also asked whether a person could be arrested on
political grounds, rather than for a criminal offence.?®

The Committee noted that the intervention of the executive power
(the FPresident of the Republic) in cases of preventive detention was
a serious violation of the principle of separation of powers.

The Egyptian representative stated that he could not answer these
points immediately, but his government would submit a supplementary
‘report in which all questions would be answered.4°

With regard to the protection of +the Individual's physical
integrity, the Committee noted that although the Egyptian
constitution prohibited torture, as we saw in Chapter 2, allegations
of torture had been made against the Egyptian government. Therefore
it asked the Egyptian representative what measures had been taken
to investigate such complaints, how effective they had been, and

what compensation was available to victims.

38, CCPR/C/SR, 500 of 4th April 1984, ps
40, Report of the Human Rights Cowmittee Official Recards Thirly-ninth Session Supplemsnt

No, 40 (4/33/40), p58



In reply, the Egyptian representative gave details of training
required for prison personnel, inspection of prisons, and certain
legislative texts governing Iimprisonment. He said that the sitvation
in Egypt as regards torture and maltreatment "could not be compared
with that of many other countries”, He specified certain measures
protecting prisoners such as obligatory medical examination, and
investigation of all allegations of torture, He said a recent law
stipulated that there was no statute of limitation applicable to
torture.*’

Vith regard to the individual’s rigbf to life, as we saw in Chapter
2, Egypt retains the death penalty. As we saw, the Penal Code and
the Military Code specify offences for which the death penalty may
be imposed. In response to questions from the Commitiee on the
abolition of the death penalty, the Egyptian representative stated
that Egypt did not think it was necessary  to abplish capital
punishment because "it was to safeguard society”. He pointed out
that it was Imposed only on "persons jeopardising the independence
or integrity of the State”, those voluntarily joining an army hostile
to Egypt and those found guilty of wilful homicide or homicide
accompanied by theft,

He commented that all had the right to a fair trial, and brought
the example that those accused of the murder of Fresident Sadat had

not yet been sentenced because each of the accused had the right to

41, Report of the Human Rights Committes Official Records Thiriy-ninth Session Supplement
No, 40 (4739/40), ps8
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defend hizﬁself to show that even Iin the case of serious offences
affecting Egypt's security, this right was safeguarded. He did not,
at this stage, answer questions put by the Committee on deaths in
detention.**

The Egyptian representative alsc declined to answer certain
questions about the weakening of human rights safeguards due to
emergency legislation immediately, but promised a reply by his
government, Likewise, he did not add to the information contained in
the report with regard to arrest and detention. He was only prepared
to answer in general terms with regard to torture and the death
penalty, though he mentioned prison regulations and a recent law on

torture.

As I said, Libya submitted its first report in 1977, but when the

Committee began 1ts consideration of this report Iin Januvary 1978,
the Libyan representative read out a new report which outlined
constitutional changes affecting the provisions contained in the
first report.*?

In respect of the rights safeguarded by article 9 of the ICCFR, the
Committee expressed 1its opinion that it considered safeguards in
Libyan legislation Inadequate with respect to pre-trial detention,
and they requested more information on circumstances in which such
detention could be prolonged. The Committee also asked whether

emergency courts dealt with political crimes. Some members also

42, ibid, p58
43, Report of the Human Rights Committoe Official Records Thirty-third Session Supplement

No, 40 (4/33/40)
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asked what acts were considered ppolitical crimes in the Libyan Arab
Jamahiriya, and asked if anyone was detained in Libya for political
reasons.

In respect of the right of physical integrity, the Committee did
not raise the issue of torture with the Libyan representétz’ve, but
asked only if a Libyan court could order corporal punishment, and if
so, under what conditions and for what crimes.

Vith regard to the right to life, some members of the Committee
asked for more details of the categories of crimes punishable by
death, and specifically the role of the MNufti. The Committee also
asked whether the death penalty was applicable to other crimes, such
as incitement to change the government or regime.

WVith respect to all the questions posed by the Commitiee during
consideration of the report, the Libyan representative stated that
he would prefer to submit his response in writing. No. supplementary
information has yet been received by the Committee.

Although the Libyan representative did not express the attitude of
his government to these rights in discussion with the Human Rights
Committee, one can see the official attitude of the Libyan
government In regard to Article 7 of the ICCFR in a statement
during dicussions of the Third Committee dealing with Torture and

other Cruel, Inhuman or Degrading Treatment or Punishment.44

44, United Nations Genaral Assembly Thirty-third Session Official Records Summary Record of
the Thirty-second meeting A/C, 3/3475R,32 of Sth Novenber 1978, ppS-6
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The Libyan representative expressed her government’s concern at
what she described as the increasingly widespread use of torture,
as a result of technological Innovations that made new methods
possible, mentioning the important role non-governmental, regional
and national organizations had to play in "concerted action in the

h v tu i ", saying that the international
community had an obligation to work towards that goal.

She stated that her own country had suffered the practice of
torture during Imperialist days, but now the prevention of torture
was an Integral part of its Penal Code. Her country’s legislation
reflected the principles of Islam, which stress the importance of
tolerance and compassion, and completely condemned the practice of
torture and other cruel, inhuman or degrading treatment.

In her statement she said that her government welcomed documents
produced by the UN intended to protect the physical integrity of
anyone detained. She concluded by saying that 1In spite of
international efforts the practice of torture continued, mentioning
the regime in South Africa and alleged violations in the occupied
territories, but sald that her delegation was confident "that right

would eventually prevaill”.®s

45, ibid,



As we saw In Chapter 2, Moroccan legislation contains a number of
safeguards for the rights provided in Article 9 of the ICCPR, and
these were specified in its report to the Human Rights Committee.*®

Members of the Committee posed a number of quest.z‘ons,kaskjng for
details of how often a magistrate could extend custody of the
detainee, since it appeared from article 152 of the Code of Criminal
Procedure that remand in custody was an exceptional measure,
whether courts could review the lawfulness of the grounds for
detention, as provided under Article 9, paragraph 4 of the ICCFR, or
If they were restricted to testing the lawfulness of proceedings,
and whether the Moroccan authorities were required to inform the
detainee'’s family of his place of detention. A member of the
Committee also asked under what circumstances someone could be
arrested without a warrant or detained on the strengih of a warrant
to appear, and if anyone was detained without trial in Morocco for
political reasons, and if so, on what authority and for how long.

4 member of the Committee commented in regard to Article 9,
paragraph 5 of the ICCPR concerning compensation, that the
provision under Dahir of 12 August 1913, specified criminal liabilty
of individual officials, but that the intention of the article was
to establish the objective responsibility of the state rather than

personal responsibility of officials.

46, CCPR/C/10/4dd, 2 of 13th February 1981



The Moroccan representative made a lengthy reply on several
aspects of Article 9, starting by saying that administrative
detention is prohibited by law, since only the judicial authority is
competent to order detention. The criminal police were permitted to -
detain people for the purpose of identification, but the period
should not exceed 92 hours, the only extension being a period of 48
hours on the approval of the King'’s Prosecutor, unless the case
threatens state security, when the period may be doubled. The police
must record both the day and hour on which the suspect was
detained, and released or before the judicial authority. The record
should be accompanied the signature of the accused or a statement
Indicating his refusal to sign. A similar entry should be initialled
by the King's prosecutor In a record maintained at the place of
detention.

These provisions were for cases punished by Imprisonment. If the
police have to hold someone during investigation for more than 92
hours, to secure an extension of 48 bhours, they must bring the
accused before the King's prosecutor, who may grant the extension.
Detention pending trial was ordered by the examining magistrate
only 1n certain circumstances. The Code of Criminal Procedure
provides that when the punishment is imprisonment for less than two
years, the accused may not be detained for more than a month, when
it exceeds two years, he may not be detained for more than four
months which may be extended for a further period of four months by
the examining magisirate. The detainee is able at all times to
request conditional release, and this must be examined by the
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magistrate who should decide within five days, or by the chamber of
correctional appeal which must decide within fifteen days.

The Code further provides that a detainee must be released
Immediately if he is acquitted, given a suspended sentence or fine,
or when the sentence imposed by the court of first instance is
completed. When committal is ordered by the King's prosecutor in
cases of flagrante delicto, the detainee must be brought before the
court within three days and the court must decide to release him or
confirm his detention. The prosecutor is prohibited from ordering
the detention of someone who has committed a political offence.

According to the Code of Criminal FProcedure, the accused person is
advised that he may decline to make a statement and that he has the
right to appoint council. The judge may appoint a lawyer for him if

he wishes after the first appearance.®”

Vith regard to Article 7 of the ICCFR, the Committee put questions
to the Moroccan representative regarding allegations of torture and
ill-treatment of detainees, noting that torture was not prohibited
by the Moroccan constitution. In view of the fact that the Moroccan
report had quoted Article 10 of the Moroccan Constitution which
states that no one shall be liable to...punishment, save in the cases

and manner prescribed by law, a member of the Committee asked for

7

47, COFR/C/SR, 332 of I3th November 1981, ppé-7

_27._



details of punishment prescribed by law and the circumstances of
lawful application. Members asked for information concerning cases
in which a penalty had been imposed for torture or ill-treatment of
prisoners, and cases 1in which complaints had been made by
individuals of such 1ll-treatment.*®

It was alsoc asked whether the UN Standard Kinimum Rules for tbe_
Treatment of Prisoners bhad been adopted in Morocco, and if not,
whether existing regulations governing the treatment of detalnees
bad been applied in recent years, and if so how this was done, and
whether there had been any cases of sanctions imposed accordingly.
The Committee asked what were the rules concerning solitary

confinement.*®

In response, the Moroccan representative confirmed that torture and.
ill-treatment were prohibited under Moroccan law, as Article 231 of
the Criminal Code provided for punishment of a public officer who
without legitimate reason committed, or caused to be committed, acts
of violence against persons in the exercise of his duty. He repeated
that no distinction was made on the grounds of prevailing
circumstances, such as state of war or state of emergency. In fact,

it seems, the Moroccan representative repeated what was contained in

bis country’s report.

48, CCFR/C/SR, 327 of 9th November 1981, pp 6, & & 12 and CCPR/C/SR, 328 of 3th November 1981,

plt
43, Report of the Human Rights Committee Goneral Assembly Official Records : Thirty-seven

Session Supplenent No, 40 (A/37/40), p32
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In addition, he mentioned some of the measures taken o re-educate
and re-integrate offenders iInto Moroccan society, Including
vocational training. He also mentioned some of the procedures for
the supervision of prisons.5(

The Committee asked for information about the death penalty being
imposed for crimes against the external and Internal security of the
state, and for what other crimes that penalty could be imposed, how
many death sentences were imposed each year, and how often the
sentence was carried out Iin cases where internal security was
threatened. The question of "disappearances" was also raised as the
Moroccan representative was asked 1f any such cases bhad been
Iinvestigated in Morocco.

In reply, the Moroccan representative stated that recently several
who had faced death sentences had been pardoned by the King.
Furthermore, there were currently two facing death sentences who had
asked to be pardoned. No capital punishment could be executed unless

it had been preceded by a petition for reprieve which had been

refused.s’

50, CCPR/C/SR, 332 of 13th November 1981, pp 4, 6 4 7
51, CCPR/C/SR, 332 of 13th Novenber 1381, p7
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One can say that although the Moroccan representative gave a long
and detailed analysis of legal provisions for arrest-and detention,
in regard to torture and capital punishment, he answered in general
terms or did not answer the questions put to him, particularly about
the imposition of the death penalty for crimes against internal
security., Nor did he make any comment on "disappearances', though

the issue was raised by the Committee,

Finally, I will examine the Jordanian response, as Jordan submitted
its initial report in 1978,5% supplementary information in 198155,
and  further  supplementary  information in  1982.%¢  During
consideration of all this information by the Human Rights Committee,
questions were asked on the three rights I am concerned with, and
other related matters.

The Jordanian representative, introducing his supplementary
report, stated that it was "not possible to understand the human
rights situation in Jordan without having an idea of the political,
social and economic obstacles that the country bhad been facing since
Israel’s occupation of the West Bank and the Gaza Strip in 1967,
which had caused an influx of hundreds of thousands of refugees,
living in wretched conditions, to the Fast Bank". He said that this
situation had forced his government to declare a state of emergency,
and his government was considering notifying the United Nations of

this under article 4 of the ICCFR.

52, CCPRICZ1ZA0d, 24 of 13th April 1978
53, CCFR/C/1/8dd, 55 of 7th August 1981

54, CCPR/C/1ZAdd, 56 of 258h January 1982
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Vith reference to Article 9 of the ICCFR, the Committee asked what
safeguards were available to persons : whether the remedy of habeas
corpus were available, whether a detainee could be released on bail,
what contact the detainee could have with his family, whether an
individual could be detained for reasons other than those given in
the report, whether the normal procedures for arrest were respected
and whether administrative detention existed and how long it could
last.

The representative replied that the remedy of babeas corpus was
not available, but it was possible for a person who had been
arrested or Iimprisoned on order of the administrative authority to
appeal to the courts, except in cases where it was necessary to keep
the accused person in solitary confinement, as in cases of espionage
for example. The detainee had the right to receive vieits from his
lawyer, and if bhis detention was prolonged, visits from his family.
He stated, in connection with the procedures for arrest, that iIn
Jordan no one could be arrested unless he was charged with an
offence, or other conditions relating to mental illness. He also said
that any one arrested or detained could submit a petition to the
Supreme Court, and if the Supreme Court decided that the arrest or
detention was 1illegal, the person concerned was released without
delay, but in certain cases, for example, premeditated murder, the
accused was not released and could not challenge the legality of his
arrest. However, a person could only be detained on the order of the
Prosecutor of the district responsible for pre-trial procedure, who
decided whether that person had been lawfully arrested or not. The
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government could not be sued for damages in the cases of illegal
arrest, but if the person concerned had been arrested as a result of

untrue statements, he could sue the author of those statements,

In connection with Article 7 of the Covenant, the Committee noted
the Jordanian report had recognised that excesses were sometimes
conmitted by some public security personnel, but those practices
were not Institutionalized and had always been condemned and
outlawed. Specific information was sought on such cases. In addition,
the Committee were interested in whether the victims of torture were
entitled to compensation. They alsoc asked for details of solitary
confinement 1I1n Jordan, and the contact of detainees with their
famililes and counsel. They asked about supervision of prison
conditions and complaints procedures, as well as asking if the
International Red Cross were given access to visit prisons in

Jordan.

In response, the representative confirmed that the practice of
torture had not been adopted by the Judicial or Iinvestigating
authorities in Jordan. This is encouraged by a number of provisions
in the Code of Court Procedure which, in article 63, obliges the
public prosecutor to inform the accused that be is not obliged to
answer the charge brought against him unless his attorney 1is
present, If the accused refuses to appoint an attiorney or if he
fails 1o produce én attorney within 24 hours the investigation
proceeds without the attorney. Other safeguards include the right of
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the attorney to contact his client in private at any time, and the
provision that any confession of guilt made by an accused personm,
suspect or defendant in the absence of the public prosecutor shall .
be accepted only if the prosecution provides evidence concerning the
circumstances in which the said Confession was made, and provided
that the court is satisfied that the accused person, suspect or
defendant made the confession voluntarily and of his own free will,

(Article 159).

The representative mentioned the Middle East problem again at this
stage by reminding the Committee that in the occupied territory half
of the population of Jordan were allegedly subjected "night and day”
to various forms of torture, without distinction "between men and
women or between old and young”. He said that "the prisons of the
occupied West Bank are full of Arab citizens who are tortured in the
barshest manner for months", mentioning the case of the inmates of
Nafha and Ramala prisons.®®

In regard to Article 6 of the Covenant, the Committee asked whether
Jordanian Criminal law provided guarantees stipulated in the
Covenant for the possibility of amnesty, pardon or commutation,
whether there was a movement to abolish the death penalty in
Jordan, and if so, what was the government's attitude towards them.

The Committee also asked if capital punishment could be imposed by

the Military Courts, and in which cases, and whether the death

58, CLRR/C/1/8dd, 56 of 25th January 1982, p8
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penalty could be inflicted on someone who attempted to prevent the
authorities from exercising their functions and who was empowered
to judge the author of such an atiempt.

In the second supplementary report, the Jordanians demonstrated
all the provisions dealing with death penalty, including the crimes
for which it may be imposed and provisions for amnesty, pardon and
commutation.®® The representative explained that Article 138 of the
Penal code prescribed the death penalty for all persons who
prevented the government from discharging its constitutional
responsibility of conducting the smooth running of the affairs of
the country, for example by coup d’état. He pointed out that no one

had been condemned for such a crime.®7

During consideration of the reports from the Arab countries the
Human Rights Committee mentioned on several occasions that they
faced some problems In assessing the reports, because of technical
difficulties, including the shortness of some reports, the failure of
providing full information, for example, about the legal remedies
available, and the lack of legal texts in some cases. In addition,
they mentioned that it would have been helpful if the Arab states
had given fuller information concerning the principles of Islam and
its relationship with national legislation. They were particularly
interested In any difficulties which might arise in implementing

certain provisions of the Covenant in Muslim countries.

56, Beg Chapter 2
&7, CCFR/C/SR, 362 of 15th July 1982, p4
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Although the Committee  asked, on a number of occasions, that
countries specify the areas where they had experienced difficulties
Iin implementing the Covenant, few countries made reference to such
problems, with the exception of Jordan which stressed the effect of
the Middle East conflict and the problems of the occupied
territories.

dlso, the Committee showed interest iIn the precise definition of
certain terms used by Arab governments which are usuvally connected
to exceptions from the protection of human rights. The Committee
noted that the concepts of 'public order” or "national security”,
"serious crime” might be Interpreted differently in different
countries, therefore it would be helpful if countries provided more
details, in the 1light of the laws protecting human rights and
freedoms. The Committee expressed concern on several occasions
about the effect of state of emergency legislation on the protection
of bhuman rights, particularly in the 1light of the adoption of
Martial law in some countries, and the establishment of military and
state security courts iIn many countries, which bad serious
implications for the protection of individuals’ rights. The Committee
even expressed 1ts doubits about the value of the constitutional
provisions protecting human rights in some Arab countries iIn the
light of the prolongation of the state of emergency, in some cases,

for over twenty years.
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SECTION C

TO NON-GOVERNMENTAL ORGANISATIONS

CAMMNESTY INTERNATIONAL)
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Now that I have examined the response of some Arab governments in
the forum of the United Nations in general, and under their
international obligations according to the ICCFR in particular, I
will examine their response to other non-governmental organisations
concerned with human rights Issues, such as Amnesty International.

I wil concentrate on the response of some Arab governments in
matters of concern to this research raised by Amnesty International,
‘following a similar method to my discussion of thelr response
within the United Nations, taking certain governments as examples in
detailed discussion and making general analysis with regard to
others.

This demonstration will cover the information received by Amnesty
International through its delegation missions, and information
received from national bodies, whether individuals or human rights
committees acting on behalf of victims.

I will also examine communication between the organisation and
certain governments iIncluding any recommendations. I intend to re-
examine legal issues in the light of the communications including
direct discussions between the organisation’s delegates and

officials of some Arab governments.
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(A) THE ARAB REPUBLIC OF EGYFPT

In 1982, Amnesty International submitted a memorandum to the
Egyptian government outlining its concerns about alleged human
rights viclations in that country. This was published In 1983.5% As
a result of the memorandum, discussions took place between the
organisation and the government, including a mission which visited
Egypt in May 1983. Communication between the two parties has taken
the form of memorandums and discussions with officlals, Some of the
compunication was published in 1984. &%

It is worthwhile to mention that the Egyptian government invited
Amnesty International to send a mission to Egypt to discuss issues
raised in the memorandum. Discussions were carried out with high
ranking government officials, Including the MNinisters of the
Interior and Justice, and the Minister of State for Foreign Affairs.
Delegates also met members of the judiciary, including the
Frosecutor—General and the Socialist Prosecutor—-General.s®

Concerns of Annesty International included the extension of the
state of emergency, and the existence of legislation permitting the
arrest and Imprisonment of individuals for the non-violent
expression of their beliefs, in contradiction of provisions of the

ICCFR.5!

58, This was published zs Egypt | violations of human rights ; an Awnesty International
Report, 1983

53, Amnesty Infernational ! update to 1963 report ! an Awnesty Infernational Update, 1984
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Amnesty International volced its concern that under Law 50 of
1982,52 the Minister of the Interior may appeal against the court’s
decision to provisionally release a detainee, with the matter being
reviewed by a second court. Amnesty International commented that
"direct intervention by a member of the executive authority
introduces a political element into the judicial procedure” In
contradiction to Article 9, paragraph 4 of the ICCFR. They repeated
this concern with regard to appeals where the power to review
decisions of the courts had been extended to the Frime Minister as
well as the President.®®
Another concern expressed by Amnesty International was at certain
laws under which political prisoners are charged and tried,
including Law No.40 of 1977, which they belileve to be inconsistent
with Egypt's undertakings under the Covenant. The organisation
expressed its concern in regard to 40 prisoners detained without
charge or trial whose arrest and detention was acknowledged by the
Minister of the Interior, calling for their trial or release. They
were also concerned about those detained in connection with the
asassination of President Sadat, specifically with the facts firstly,
that since they were to be tried in the Supreme State Security
Court, they would have no right of appeal against the sentence,
secondly, that allegations of torture and ill-treatment of the
detainees bhad been received by the organisation and thirdly, that

many of the detainees may face the death penalty, in connection with

what are essentially political offences.®?

62, Sse diagran, p8l
83, Egypt @ update to 1983 report ! an Awnesty International update, 1984, p&
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Vith regard to the prohibition of torture, Amnesty International
had voiced its concern in its memorandum, calling for an independent
body to investigate allegations of torture and other ill-treatment.

During the mission, Amnesty International ascertained that the
niyaba was responsible for investigating suchk allegations, and
provided other safeguards such as ensuring that confessions are not
obtained by illegal means, and carrying out prison inspections to
safeguard proper treatment of detainees. They made a number of
recommendations aimed at Iimproving the safeguards provided by the
niyaba.®s

Vhile the organisation did not consider that allegations of torture
in Egypt which It had received provided evidence that this was a
routine practice of Egyptian officials, nevertheless it expressed
concern at serious and consistent allegations of torture received
during the period October 1981- March 1982.5¢

It welcomed the decision of the Supreme State Security Court to
investigate allegations of torture in the Jihad case, and called for
the results to be made public, saying that the niyaba in '"its role
of representing the public interest” should 'take steps to bring to
Justice those responsible for the infliction of torture or il1l-

treatment”, and ensure compensation for the victims.

65, Awmnesty Intermational Egypt @ update to 1883 report ; an Amnssty Infernational update,
1984, pp8-8

The recommendations included review of the niyaba‘s procedures, In regard to prison
Inspaction and investigation of prisomers’ complaints, They recommended that visits fo
prisons should be more freguent, thorough reporis on visits showld be made fo a central
awthority and other lInferested parties, and thal Instructions should be provided for
Investigations of prisoners’ complaints, findings on which should be made public,
b6, Ibid p3
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Finally, Amnesty International stressed that i1t opposed the death
penalty in all cases without reservation.

Another communication by the organisation was addressed to the
Minister of State for Foreign Affairs, seeking clarification on two
Issues @ the .ﬁrst concerning 40 juveniles detained without charge
or trial in the Jihad case; the second In regard to deaths during
detention, giving the names of five alleged to bhave died in
detention.s”

The formal response of the Egyptian government to Amnesty
Internationql 's observations was contained in a letter and
memorandum received by the organisation late in 1983.¢%

The memorandum, which was prepared by the Ministry of Justice,
examined a number of legal issues raised by Amnesty International.
It pointed out, in its introduction, that under the Egyptian legal
system all detainees should be brought before the district attorney
within 24 hours. His detention may only be prolonged for more than
four days by the decision of a court.

Vith regard to detention procedures, the memorandum claimed that
state of emergency legislation (Law 162 of 1958, as amended by Law
50 of 1982) in Egypt contained safeguards compatible with the
ICCFR., It also referred to the abolition of Law 34 of 1972 and Law 2
of 1977 on the protection of national unity and the "diffusion of

rumours affecting the security of the State” and

&7, Annesty International Egypt ! update fo 1983 report ! an Amnesty Intermational update,
1984, pl4
88, Published In  Amnesty International Egypt  update fto 1983 report @ an Awnesty

International update, 1984
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certain other offences. It emphasised, with regard to the Executive’s
right to appeal against a court decision to provisionally release a
detainee, that the final decision to order release rested with the
court, that is, with the judicial power.

Vith regard to Law 40 of 1977, the memorandum stated that the
purpose of that law was to esatblish the rules governing political
parties and protecting national unity. It claimed that this was
compatible with the ICCFR.

In respect of trials, the Egyptian Ministry of Justice stressed the
fact that even though state of emergency legislation was in force,
nevertheless the principle of the Independence of the judiciary from
executive authority was safeguarded, pointing out that Egypt had not
felt it necessary to suspend legal safeguards, as permitted by
Article 4 of the ICCFR, since the provision was only used In rare
cases directly affecting state security.

¥Vith regard to the 40 detainees whose case was mentioned by
Amnesty International, the Egyptian reply sitated that the cases of
the 27 still in detention were being investigated in view of their
"possible and imminent release".®?

In respect of the allegations of torture and ill-treatment, the
reply stated that the prosecution bhas +the responsibility and
authority to investigate allegations of torture and ill-treaiment,
acting as an independent judicial body, according to Law 46 of 1972.

It also mentioned the provisions in the Constitution which prohibit

89, ibid, ppl2-13



viplation of personal freedom and forbid physical or moral assault
on detainees. It claimed that these provisions and legislation in
force ensure the independence of the prosecution in investigating
allegations of torture and ill-treatment, which in any case, are
regarded as seripus criminal offences in Egyptian Criminal Law.”?

In response to the letter of August 1983 addressed to the Ninister
of State for Foreign Affairs, the Egyptian MNinistry of Justice
replied in October of that year. With regard to the first enquiry,
the letter confirmed that the juveniles in the Jihad case had been
referred to the Juvenile Court. It also pointed out that they had
been released prior to this decision.

Vith regard to the deaths in detention, the Egyptian reply gave
details of investigations carried out or in progress iIin the cases
mentioned by Amnesty International. In one Instance, the case had
been re-opened by the Frosecutor-General, in another they alleged
that the victim had not been in detention at the time of death. A
third case was found to be due to severe illness resulting in liver
failure. In the other cases, investigations were still in progress.”’

In December 1984, Amnesty International submitted a document

concerning evidence of torture in the period 1981-198372 to the

70, ibid, ppl2-13

71, ibid, ppld-15

72, This document was entitled Egypt ! Evidence of Terture 1981-13983, and It was subnitied
to the Egyptian govermpent for comwens, in 1984, The organisstion planned to publish it early
in 1985, ‘
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Egyptian government, proposing among other things, a study of all
legislation governing arrest and detention procedures including
legislation under state of emergency which continued to be the
dominant factor in Egyptian legal life by further extensions, the
last in September 1984 to April 1986.7° It seems that the Egyptian
government did not respond yet to this document.

It is worthwhile to mention the response of the Egyptian
government during discussions  between  Amnesty  International
delegates and BEgyptian officials, including the Minister of the
Interior, in regard to several issues such as the prolongation of
the State of Emergency, and detention procedures in such
circumstances, The Minister of the Interior explained the need for
the extraordinary measures provided under state of emergency
legislation as being necessary to ‘"combat terrorism’”. He also
stressed the fact that he was not using the full power accorded to
him under such legislation.

Vith regard to the Jihad case, the Egyptian authorities emphasised
that it was the government’s policy 1in this case to establish
dialogue with the detainees, pointing out the success of this
approach by saying that a number had renounced membership of the
Jihad.”*

In discussions about Law 40 of 1977, which I mentioned above, the

Minister of Justice said that the provision was necessary

78, Bpnesty International Amensty Infernational Report 1985, p307
74, Annesty International Fgypt : update to 1983 report ! an Amnesfy International update,
1984, p4
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in order to avoid proliferation of political parties in BEgypt.
Amnesty International repeated ite recommendation to the Egyptian
authprities that legislation dealing with political parties shouldbe
in 1ine with tize provisions of the ICCFR.

In response to Amnesty International’s concerns at cases which
were retried, the fact that political prisoners convicted by State
Security Courts, or during state of emergency, are deined the right
of appeal, as well as the power of the Executive to iIntervene in
Judicial proceedings, the Egyptian authorities pointed out that
Article 14, paragraphs & and 7, were not among those from which
derogati(fm from obligations under the Covenant was not permitied.
They also pointed out in their written memorandum to Amnestiy
International that they did not consider that their law was
Inconsistent with the Covenant, since it does not contradict the
provision in Article 14, paragraph 7, which states :

“No one shall be liable to be tried or punished again for an offence for which he has
already been fipally convicted or acquitted,,,”

The Egyptian authorities claimed that the word "finally" did not
apply in certain cases, because Egyptian law permitted retrial to be

ordered in exceptional cases.”®

75, ibid, pl3
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(B) THE KINGDOM OF MOROCCO

In 1981, an Amnesty International mission visited Morocco and held
talks with government officials on human rights issues, including
garde a vwue detention, torture and ill-treatment of detainees,
Imprisonment of political prisoners and ’disappearances”, fbey held
discussions with officials of the Ministry of Justice, Ministry of
the Interior, FPrison Administration, Rabat Court of Appeals, the
Farliamentary Commission on Prisoners, and the Prime Minister,
During discussions, the delegations concentrated on the practice of
garde & vue detention, since this creates the conditions for other
violations to occur.

Vith regard to garde a vue detention, Amnesty International alleged
that 1t is routine for officials not to show arrest warrants, no
official notification of the arrest is made to the victim’s family,
and sometimes official confirmation of arrest is made only when the
prisoner is brought before the juge d’instruction, which may be
months after the arrest. Amnesty International alleged that although
by law the Public Prosecutor must be informed of all arrests, in

some cases, the Fublic Prosecutor denied knowledge of an

/indfvidual 's arrest.
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Although the period of garde a vue detention is normally limited by
law, Amnesty International expressed its concern that in political
cases or cases allegedly involving the internal or external security
of the state, the periocd might be extended to several months or more
than a year. It also alleges that lawful procedures for such
extensions are not carried out, as there is sometimes no written
authorisation or this is made retroactive.

Amnesty International also expressed its concern about long periods
of preventive detention when detainees are bheld by the juge
d'instruction while he carries out investigations as to whether to
bring the suspect to trial or dismiss the case, as well as the
matter of release pending trial.

Amnesty International expressed its oconcern iIin regard to
allegations of torture and ill-treatment of detainees, and poor
conditions of detention, during garde a vue detention and detention
under the juge d'instruction. Also, the organisation raised the issue
of "disappearances”, particularly in southern Moroccan towns, giving
lists of cases and names of individuals about whom the organisation

was concerned.
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During discussions, Moroccan officials made some response to
Amnesty International. Beginning with arrest procedures, the
authorities insisted that warrants were always issued for arrests,
save in cases of flagrante delicto. They agreed with the allegation
that the family of the detainee was not formally notified that an
arrest had been made, but said that families could find this out
from the Fublic Prosecutor, and in any case they were likely to hear
through informal channels. One official stated that it was
"practically impossible for them not to know'.”¢

The authorities admitted that the detainee had no legal right to
challenge the lawfulness of his arrest in the courts or to make any
Judicial appeal against garde a vue detention. The authorities
claimed that the Prosecutor was always informed of all detentions,
and a list of detainees was maintained in places of detention and
checked by him every fifteen days.

Vith respect to Amnesty International’s concerns about the limits
to garde a vue detention, a number of varyimg answers were made by
officials. I will mention a few of these.

The Ministry of Justice admitted that periods of garde a vue were
sometimes very long and that numbers of extensions might reach up
to twenty in cases were state security was involved. They claimed

that such lengths were necessary for the police investigation, and

76, Amnesty International Report of an Amnesty Intermational Kission fo the Kingdow of

Korocco 10-13 February 1981, ppli-18
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pointed out that the law permitted as many extensions as necessary
in cases affecting state security. They admitied that excesses may
bave occurred, and provisions for garde & vue were perhaps too
severe, They mentioned a projected change in legislation in this
respect.

However, the Prosecutor of the Court of Appeals of Rabat said that
even 1n cases where state security was threatened, garde a vue
detention could only be extended three times, and the maximum period
should only be ten days.

According to officials of the Ministry of the Interior, the period
of garde a vue detention was not long, and in any case did not last
more than a month., With regard to cases mentioned by the delegates,
officials answered that they saw no reason for such long periods,
repeating that garde a vue detention was under the jurisdiction of
the King's Frosecutor and it was his responsibility io investigate
irregularities.

4s far as the procedure for extensions was concerned, officials
dismissed allegations of Irregularities in the practice of the
Frosecutor, They admitted that extensions were sometimes granted by

telephone but claimed that this happened only rarely.
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In response to Amnesty International’s questions about the
obligation to bring a detainee before the Frosecutor within forty-
eight hours and only in exceptional cases could the extension be
granted without the detainee being brought before the Frosecutor,
officials disagreed with the organisation's interpretation of the
law, but admitted that the Prosecutor did not see the detainee when
granting extension, nor record the reasons why this was so.

Vith regard to allegations of ill-treatment of detainees and poor
conditions of detention, again Moroccan officials made varying
responses, VWhile the Ministry of Justice confirmed that prison
conditions were satisfactory and ill-treatment did not occur, they
denied responsibility for the detainee during detention and said
they could not confirm or deny allegations of ill-treatment.
Meanwhile officials of the Ministry of the Interior claimed that
legal responsibility for the treatment of detainees belonged to the
Ninistry of Justice, particularly the King's Frosecutor. A4s the
Prosecutor had not brought complaints against police officers or
complained about conditions of detention, they claimed that 'the

police themselves could not be faulted”.””
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?itb regard to questions about "disappearances” the organisation’s
delegates raised among other Issues the question of detainees
arrested by the Moroccan security forces and bheld in official
custody, whether or not their detention Iis acknowledged by the
authorities, as allegations were received by the organisation that
hundreds of civilians in southern MNoroccan towns have been taken
into custody as a result of the dispute between Morocco and the
Polisario Front for control over the Western Sahara. Many of them
never reappeared since, and the authorities have never officially
confirmed their détention.

Moroccan officials at the Ministry of Justice and the Ministry of
the Interior promised +to make enquiries about a list of
approximately thirty cases which Amnesty International bhave been
investigating, peointing out that it would be difficult for the
Moroccan government to know with certainty the whereabouts of those
people, especially when that part of the couniry is considered by
officials as a war zone, where much of the population is nomadic.”®

Other categories of people who bhad 'disappeared” after they bhave
been taken into custody by Moroccan authorities, including people
who had "disappeared” after they had been tried, were the subject of
discussion between Amnesty International’s delegates and officials
of the Ministries of Justice and the Interior, who promised to
enquire about these cases. The MNoroccan authorities bave never

acknowledged their detention or the fate of some prisoners despilte

repeated enquiries by Amnesty International.”®

78, ibid, p27 ‘
78, Annesty Infernational fwnesty International Report 1984, p357
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In response to questions about pardons for political prisoners,
officials pointed out that clear procedures exist 1in HNoroccan
legislation for pardons, and many prisoners harmed their own case
by refusing to ask to be pardonned. They named five major occasions
when royal pardons are oconsidered : such as 11th January
(Anniversary of the Recuperation of the Saharan Territories); Aid
Sghir (the feast at the end of Ramadan); A;z;d Mawlid (the birthday of
the Frophet); Aid Kbir <(the Feast of Sacrifice); and 3rd March
(anniversary of the Enthronement of King Hassan).

Amnesty International’s report was not met by any response from
the Moroccan government before publication, though the organisation
had asked the government to respond to Its concerns. Vhen it was
published in 1982, Noroccan embassies issued an official statement
to the Fress, and Moroccan officials referred to it in communication
with the FPress, but no direct response was made to the human rights
questions 1t raised. Moroccan officials criticised the timing of the
report, which coincided with a planned visit by King Hassan to the

United States, but made no comment on the issues it raised.®°

80, Amnesty International Annesty International Report 1983, p325



In 1984, Amnesty Internationai sent a letter to King Hassan,
voleing its concern about a treay of federation between Morocco and
Libya, and a subsequent agreement on security and freedom of
movement, some provisions of which the organisation regarded as a
potential threat to certain bhuman rights., Under these provisions
either country would have the right to expel each other’s citizens
for security reasons, and forbid these citizens 1o carry out
political activities agalnst the other country.

Amnesty International was concerned that the provisions might lead
to forcible repatriation or imprisonment of political opposition. By
the end of 1984, the organisation bad received no reply from the

Morocecan authorities.s’

81, Amnesty International Ampesty International Reporf 1985, pp330 and 333
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(C) REPUBLIC OF IRAQ

In 1983 an Amnesty International delegation visited Irag and held
discussions with government officials, including the MNinister of
Justice, the KNinister of the Interior, the Fresident of the
Fevolutionary Court, the Attorney-General and other high-ranking
officials, on matters of concern to the organisation.

These included allegations of  arbitrary arrest and prolonged
detention without trial of political suspects, torture and ill-
treatment of detainees, lack of legal safeguards Iin the Revolutionary
Court, and executions for political offences.

Amnesty International claimed that arrest and detention procedures
contained in the Iraqi Code of Criminal Procedure were disregarded
in the case of political suspects, and that torture and ill-treatment
of detainees was routinely carried out during interrogation.

During meetings in 1983, the Ministry of the Interior assured the
delegates that 'the government is concerned with torture and fights
it.##* They said that cases of torture happened occasionally and were

dealt with severely.

82, Report and recommendations of an Amnesty International Kission fo the government of the
Republic of Irag 22-28 Jamuary 1953, ps
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They assured the delegates that arrest and detention procedures
provided that no arrest could be made without a warrant, detainees
could contact their families as soon as they were arrested, regular
visits by relatives were allowed and medical examinations were
available within twenty four hours of the arrest.

Amnesty International voiced its concern about the provision of the
death penalty in Iraq for a wide range of political offences, and
the fact that bhundreds of people are executed each year for
political offences., The death penalty may be Iimposed for crimes
against the security of the state, including non-violent political
activity, for example : political activities by, and relating to
members of the Ba’ath party who are associated with, or work for
other political parties, and political activity within the armea
forces detrimental to the Ba'ath party. Another capital offence,
which bhas been made retroactive, is membership of ‘A1 Da'wa Al
Islamiya,.

Amnesty International pointed out that such provisions are contrary
to the UDHR, because they prohibit +ihe rights to freedom of
expression and association, even prescribing the death penalty for
this freedom. Amnesty International also expressed its concern that
many death sentences since 1980 were handed down by special courts,

where trials are summary and legal safeguards are lacking.



The Iraqi official response® to +the publication of Amnesty
International’s report alleged that the memorandum contained ’a
number of falsehoods, which misrepresent the reality of the
situation and contradict proved facts’.®?

Vith regard to allegations of torture, 1t repeated that the
government of Iraq repudiates all types and all methods of torture
wherever they occur and at whatever level. It claims to maintain
democracy and denounce all forms of torture and coercion.

The government called for one of the fifteen alleged viciims of
torture mentioned in the Amnesty International report to be returned
to Iraq so that investigations might be made into the allegations,
since Iraqi law prohibits such practices. Amongst other comments,
the governmnet stated that they believed the victims were not
Iragis.®®

In June 1884, Amnesty International received a letter from the
President of the Revolutionary Court stating :

*The Constitution and Iraqi legislation confains provisions and guaranfess ensuring he
dignity and fresdon of man and preventing all kinds of forture, legal application and
esathlished practice confirn the observation of those principles,”

Vith regard to Amnesty International’s claim that legal procedures
for arrest and detention are not followed in the case of political
suspects, the ofﬁéial responses stated that no crime or punishment

minus the legal provision for it is a basic principle of Iragi law,

and that no one may be detained without evidence of having

83, Report and recomnendations of an Amnasty Internmational Kission to the govermment of the
Republic of Irag 22-28 January 1963, pi3

84, This was also published by Bnnssty Intsrnational in the above document,

85, ibid, p3?
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committed a crime or without a warrant issuved by legal authority.

It said that no political suspects were deatined in Iraq, and
claimed that what Amnesty International meant by ‘political
detention"” was the imprisonment of a member of a political party,
including the Ba‘ath party, who bave committed ordinary non-
political crimes.

It denied that detainees were not allowed outside contact, claiming
that detainees are entitled to contact relatives, appoint a defending
lawyer and be seen by a doctor. Furthermore, they claimed that
solitary confinement and concentration camps did not exist in Iraq.

In regard to confessions allegedly extracted by torture or cruel
treatment, it noted that the memorandum was vague and did not
mention cases, It claimed that in addition to refusing to accept any
such confessions, the |judicial authorities require that legal
proceedings be taken against the iInterrogator. It asked for an
example of the practice in Iraq.

Vith regard to deaths in detention, the official Iraqi response
stated that such allegations were based on conjecture and not
supported by concrete evidence. Again, they asked for details in
regard to thirty people who were said to have been killed under
torture while in custody between July 1979 and March 1981.

The Iraqi report alleged that Amnesty International was acting on
the basis of unsubstantiated reports without seeking to verify the

accuracy of the information they contained.
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In response to a call from Amnesty International for the
government to Investigate the whereabouts of hundreds of people who
bad 'disappeared” after reportedly being arrested between 1979 and
1082, the Iragi government replied by accusing the organisation,
ampng other things, of prejudice and alleging that the names which

Amnesty International had supplied were fictitious,®®

8%, Apnssty International Apnesty International Report 1984, p337
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Finally, I will briefly examine the response of three other
countries, the Libyan Arab Jamahiriya, the Syrian Arab Republic, and

the Kingdom of Jordan.

Amnésty International’s concerns in Jordan during the 1980s have
Included the prolonged detention without trial of political
prisoners, lack of legal safeguards in military courts, and the death
penalty.

During 1980, Amnesty International alleged that four had been
detained and sentenced to ten years imprisonment for being members
of the Communist party, and that nine detainees were held without
trial. They also asked about 131 detainees allegedly held in Al-
Mahatta Central Intelligence Frison in Amman., They expressed their
concerns in a letter to the Minister of the Interior, They also
wrote to King Hussein to express their concern at the growing
number of death sentences, and executions carried out at Al-Mahatta
Prison.®”

The Jordanian representative to the Human Rights Committee, during
consideration of Jordan's report in 198188 criticised statements
made by Amnesty International in a document called "Briefing fr the
Human Rights Committee concerning Jordan", saying that it contained

"untrue statements! and "ill-intentioned and false rumours”.

87, Awnesty International Ammesty International Report 1981, pp367-8
88, CCFR/C/SR, 331 of 3th November 1981, pd
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Vith regard to Amnesty Intenational’s allegations about a lack of
legal safeguards in military courts, the representative mentioned an
American study carried out by a committee of jurists, which showed
that cross—-examination applied in the Jordanian legal system, even
by martial law courts. Even though sentences of military courts may
not be appealed, he pointed out that the Prime Minister in his
capacity as MNartial Law Governor has the power to increase, reduce
or annul the sentence,

Vith regard to the four priscners allegedly sentenced to ten years
imprisonment for belonging to the Communist Farty, he stated that
one of them bhad in fact been sentenced for involvement 1in
subversive activities and instigation of acts designed to undermine
the security of the state. With respect to the nine allegedly held
without trial, he stated that information obtained by the Jordanian
government showed that the allegation had no basis in fact. With
regard to the 131 detainees allegedly held in Al-Mahatta Frison,
Iinformation concerning which Amnesty International had allegedly
received from a minister. Ali al-Bashir, the representative stated
that there was no such minister and no such prison, and the figure
of 131 detainees referred to the number of prisoners convicted of
crimes, He also stated that the organisation’s concern over the
growth in death sentences in Jordan was unjustified, since only 4

people had been executed in recent years in Jordan.s?

89, CCPR/C/SR, 331 of Sth Novewber 1981, pd
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Amnesty International’s concerns in Syria®® during the 1980s
include the widespread practice of arbitrary arrest and detention,
torture and ill-treatment of detainees, and extra—judicial killings,
including disappearances. The organisation expressed its concern in
& memprandum to the government on 26th April 19883, asking the
Syrian government to respond by 6th June 1983, for discussion. When
they received no response, a ‘telex was sent on 13th June to
FPresident Assad, saying that the organisation hoped to receive a
response by 24th June 1983, and if no response was received, it
would publish its concerns in due course.

Tbe> Syrian embassy in London has informed Amnesty International
that an early date for a visit could not be anticipated, but the
memorandum was being studied, and they would be sent the requested
comments in due course. During 1984, there was no response to
Amnesty International’s proposal to send a delegation to Syria
discuss issues and recommendations contained in the memorandum.”’
During 1984, Amnesty International submitted information about Iits
concerns in Syria to the UN Human Rights Committee, saying the
evidence revealed 'a consistent pattern of gross violations of human

rights”.

80, They were sxpressed In detall In Report fron Amnesty International to the govermment of

the Syrian Arab Republic, 1383,
A, BAmnesty International Amnesty Infornational Report 1985, pp337-339
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Amnesty International’s concerns iIn Libya include widespread
arrest, detention and Iimprisonment of pepple for the non-vioclent
expression of their political beliefs, frequent and consistent
allegations of toture or ill-treatment of detainees, lack of legal
safeguards in- the so-called Revolutionary Courts, executions and
extra-judicial killings, including the policy of "physical liquidation
of enemies of the revolution”.

Ads the Libyan Arab Jamahiriya signed and ratified the ICCFR in
1970, Amnesty International bas repeatedly called on the Libyan
government to renounce its policy of extra-judicial killings at home
and abroad, and fully implement the provisions of the Covenant. as
yet, no reply has been received.

Amnesty International has repeatedly called for the release of
political prisoners, but the only response has been statements that
there are no political prisoners in Libya, and a speech of Gaddafi
in Narch 1981%2, in which ke stated :

“those who are put Info [the Jamahiriyal prisons are there becavse they are the enemies of
the people and they fight for restoring the govermment above the people, Thare Is no shame

and there is nothing wrong in putting these people in prisons or in treading on then with
your fegt,”

Throughout the 1880s, Amnesty International often expressed 1its
concerns in general, and In specific cases and Issues, including
those of people who were denied fair trial, tortured before trial,
and had their sentences over-ruled by administrative decree. At no

time was there any direct response from the Libyan authorities.

82, Amnesty International Amnesty International Report 1382, p335
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In March 1983, Amnesty International launched a worldwide caﬁzpaign
to expose political killings by governments, publishing details of
assassination attempis on at least 14 Libyan citizens since the call
for "liquidation of enemies of the revolution abroad”.®?

In a written response to Amnesty International, the People’s Bureau
in Brussels described the policy as lawful action. It said :

¢, .many countries liguidate their political enemies secretly, only the Jemahiriya publicly
announces this policy, because we are entitled to do so and all the laws support us, *9*

In 1984, Amnesty International published a document detailing human
rights concerns in Libya®%, and as I mentioned in discussion of
Morocco, the organisation wrote to the Libyan government expressing
its fears that the provisions of a treaty of confederation signed
between the two couniries might lead to persecution of individuvals
for their political beliefs. No reply was received from the Libyan
authorities,®®

As iIn Syria, lack of response to the organisation led to the
submission of information to the UN Human Rights Committee about
its concerns in Libya, under the UN procedure for confidentially
reviewing communications about human rights violations. The report
stated that evidence showed "a consistent pattern of gross

violations of human rights” and called for UN investigation of the

issues.?”

83, Annssty International Folitical Killings by Governnants, 1983 peSf

4, Avnesty International Amnesty Infernational Report 1984, pp353-354

B5, Apnesty Internztionsl] Vielstlons of hupan rights in the Libyan Arab Japzhiriys, Novenbsr
1984
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FART TWO

NON-GOVERMMENTAL
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Non-governmental organisations and committees concerned with bhuman
rights in the Arab world are trying to establish an Arab Convention
and Court on Human Rights, with a more effective commission,
similar to other regional developments, in the absence of any
successful governmental achievements.

At a conferenoe in Baghdad in May 1979, an Arab Convention on
Human Rights was proposed by the Union of Arab Lawyers, which
might be able to overcome the present problems of real achievement
and more guarantees for the fundamental rights and freedoms of the
Arab populations.®® This loyal effort pointed out, at a number of
conferences, the urgent necessity of establishing permanent
constitutions in Arab countries, containing safeguards for human
rights and fundamental freedoms.

In addition, in December 1883 in Tunis, they called for more
limitation of emergency powers and temporary courts, and that Arab
countries should sign and ratify the United WNations Covenants,
Optional Protocol and Conventions on human rights issues, and
implement them as part of their domestic legal systems.?® They also
called for the establishment of non-governmental organisations, and

development of human rights ideas at all levels of education and the

media,

38, Robertson, pl6§ ,
88, Al-Mohamy (The Lawyer) Law Quarterly Review (Libyan Bar Association) 10 1984 pp72-73
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In Januvary 1980, a meeting of the Permanent Bureau of the Arab
Lawyers Association in Amman (Jordan) adopted resolutions dealing
with the independence of the legal profession, and the establishment
of committees of human rights for Arab Bar Associations.’'?®

The organization sent a written declaration to the Secretary-
General of the United Nations under ECOSOC Res, 1296 (XLIV), stating
that at their meeting they had discussed "the situation of human
rights and fundamental freedoms in the Arab countries". After the
debate, they adopted a number of resolutions, details of which they
sent to the Secretary-General, calling on lawyers in Arab countries
to mobilize public opinion against all emergency constitutions and
legislation, denounce illegal administrative practices, boycott
emergency Judicial bodies and work for their abolition. They also
called for a Day of Splidarity with political prisoners, and of
Action for the abolition of emergency regimes and courts, and
reaffirnation of the primacy of law. The Scretariat undertook to
investigate violations and illegal practices In regard to human
rights as well as drafting an "Arab covenant on fundamental
freedoms and rights”, and working with other Arab KGOs to
establish an "Arab court of human rights”, They also undertock o
try to bring Arab states to ratify the international covenants and

the optional protocol.’?!

100, Human Rights Internct Newsletter March/dpril 1980 Vol, 5 Nos & & 7 pél
101, E/CN, 4/N60/282 of 25t February 1380, ppl-3
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The Arab Lawyers Union expressed, on several occasions, their fears
about the effects of repressive measures on one of the nost
important factors in any state, the judicial power, particularly the
independence of lawyers and the freedom to provide proper legal
defence for political prisoners. It seems that reports from the
Union of Arab Lawyers'? about the arrest and bharrassment of
lawyers in Syria, Libya'®® and Egypt led to the adoption of a
resplution by the UN ‘Sub—commission on Frevention of Discrimination
(Resolution No 13 (XXXIII) calling for the respect "for the right of
all judges and lawyers freely and without interference to form or to
participate in professional organisations of their own".'%¢ i

The organisation has also participated in organising seminars in
the field of human rights, cooperating with organisations like the
International Commission of Jurists, for example, in holding a
seminar on Islam and human rights at the University of Kuwait in
1980.'°8

It seems to me that this organization is attempting to improve the
human rights and fundamental freedoms in the Arab world in the

absence of governmental initiatives.

102, E/CN, 4/N60/285 of 3rd March 1980, ppl-2

103, *In January 1981 Law No 4 came info force stipulating that lawyers cowld no longer
practise privately and were o bo freated as officials of the Hinistry of Justice,”  Human
Rights Law Journal 4,1 1983 p8l

104, ‘Human Rights and the United WNations: Frogress af the 1980 Session of the N
Subcopnission on Prevention of fiscrimination and Frotection of Kinorities® Hurst Hannum
Human Righls Quarterly Vol 3,1 1981

105, Human rights in Islap ! report of a seminar hald In Kuwait, December 1980 organised by
International Compission of Jurists, University of Kuwalt and Union of Arab Lawyers, 1982
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In April 1683, Arab individuals, including intellectuals, scholars,
professionals and political activists, met in Tunis to discuss human
rights violations and the crisis of democracy in the Arab world. The
declaration they published as a result of their meeting is known as
the Hammamat Declaration.’®® No representative of anjr Arab
government was present. The group issued a declaration, and set up a
committee to contact concerned groups in the Arab countries and
draw up a legal framework for establishing a permanent monitoring
committee,

On 1st December 1983, a second meeting took place in Limassol in
Cyprus, as a result of the refusal -of the Egyptian, Kuwaiti and
Jordanian governments to allow it to take place in their capitals.’®?
At the meeting the group decided to establish a non-governmental
organization for the Defence of Human Rights and Fundamental
Freedoms in the Arab Homeland, The organization called on all Arab
governments "to acknowledge human rights and freedoms specified in
the UDHR"., They called for the defence of all individuals whose
human rights are violated, demanding '"that all political priscners
in the Arab countries be released or immediately brought to trial.”
They demanded that all illegal courts and emergency legislation be
abolished, and the illegal activity of the security forces be ended.

They called for the improvement of the conditions of pelitical
prisoners and that representatives of the Arab Organization of

Human Rights should be allowed to visit political prisoners.

106, Merip Reporis Janwary 1984 141 23
107, Hammanat Declaration  Kerip Reports January 1954 14 1 23
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The organization undertook to send representatives to Investigate
claims of violations of human rights, and where possible, provide
concerned parties with information about alleged violations.'%®

Even though no official organs or instruments, like a Court or
Convention, to protect human rights in the Arab world have yet been
created, there is unofficial effort at the local level in many Arab
countries. There have been proposals, as yet not acted upon, for an
Arab Court and Commission of Human Rights.'®®

As I mentioned, the Expert Commission of the Arab League bhas begun
work on a draft Arab Convention on Human Rights. Nine members have
responded to the draft.'’®

Their responses ranged from acceptance without reservation to
outright rejection, with some suggesting fundamental changes and
others asking only for minor modifications.’’’

Unofficial suggestions for the contents of the Arab Convention on
Human Righte reflect hopes that such a convention could achieve
meaningful protection of human rights in the Arab world. For
example, it is suggested that the Convention should be in regard to
political and civil rights alone, as it should be legally binding on
States and the inclusion of economic and social rights would make

this difficult to achieve, bearing in mind the differing economic

108, Al-Mohamy (The Lawyer} Law Quarferly Review (Libyan Bar Association) 10 1984, pp78-81
108, Janil Husayn “*Human rights in the Arab homeland  obstacles and applications® Al-
Mustagbal Al-Arabi 1984 & &2 ppl32-155
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circumstances of Arab states. The need for an Arab Court and
Committee on Human Rights to administer the Convention along
similar lines to the American and European regional developments
cannot be doubted.

Also extremely important in view of the particular circumstances of
certain Arab gctates 1s the principle that communications from
individuals, groups and non-governmental organisations alleging
violation of the Convention should be admissible as well as
copmunications from member states. With regard to the particular
circumstances of some Arab states, scholars have suggested that a
number of special principles should be observed with regard to the
right of the individual to complain.

These include the suggestion that the competence of the Committee
to consider allegations  from an individwal of vioclation of the
Convention by a state should not Abe conditional on that state’s
acceptance of the Committee’s competence, as in the Inter—American
Commission on Human Rights, and the suggestioﬁ that the competence
of the Committee should not rely on its acceptance by a minimum

number of member states.'’?

112, Janil Husayn “In favour of the establishwent of an Arab Court for Arab Human Rights®
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Further, the very important point has been made that the principle
of the prior exhaustion of local remedies is not appropriate to the
circumstances of the Arab world, In some Arab countries, it is
difficult or sometimes Iimpossible for a victim to practise his right
to a lpcal remedy, whether because there is no such remedy available
or because fze is detained, in exile, or under some other threat.’'®

This would not be intended to replace the general principle of
exhausting available local remedies, but rather to provide an
additional safeguard to the rights of Iindividuals at risk and

otherwise without remedy.

Other efforts bhave been made by national bodies, such as bar
associations in Arab countries and committees for the defence of
human rights.

Two national institutions in the field of human rights in Syria
which are recognised by the Syrian government are the League for
the Defence of Human Rights and the League of Association of
Jurists, Their statutes were submitted to the UN Commission on

Human Rights by the Syrian government in 1979,77¢

13, ibid,
114, E/CN 4713217404 3 in Human Rights Internat Newsletter March-April 1980, Vol & Nos 6 & 7
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The activities of the former are non-political and "humanistic”, to
Yconsplidate in the minds of citizens” +the principles of the
Universal Declaration of Human Rights "..and to promote those
principles, to secure human rights and basic freedoms and to defend
them in words and practice”. The organization hopes to achieve
those principles by educating individuals and institutions by
lectures and publications, constituting committees to promote those
principles.

The League of the Association of Jurists aims to promote the
concept of sovereignty of law, and to defend human rights, and to
support the constitution and its institutions. It also supports Arab
unity and works to promote the revival of Islamic jurisdiction, as
well as seeking to strengthen 1its links with other world furists
institutions.’’®

In spite of the Syrian government'’s recognition of the League for
the Defence of Human Rights, its First Secretary, Muwaffaq al-Din
al-Kozbari, was arrested and subsequently detained without charge or
trial for three years, following a day of protest and strikes in
which the OSyrian Bar Association, doctors, engineers and other
professional groups called for an end to the state of emergency.'’®
Many were detained as a result of the protest, and it led also to
the dissolution of the Councils of the Bar Associations as well as

asspciations of medical practitioners, engineers and architects by

118, E/CK, 4713217804, 3 of 2lst February 1979
116, Amncsty Intermational Report from Amnesty International to the government of the Syrian
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FPresidential Decree "for exceeding their mandates”.'’”

Likewlse, three members of the Association marovcaine des droits de
1l’bomme were sentenced to three years Imprisonment, including
Abderrabhman Ben Amar, a lawyer and member of the organization’s
administrative committee.’’®

The Committee for the Defence of Human Rights and Political
FPrispners in Libya carries on communication at the regional and
international levels, preparing reporis and communiques, describing
the activities of the Libyan regime, and calling for support from
other organizations. This bhas included the submission of a
memorandum to the Union of Arab Lawjers in 1980 in which they
described some of the repressive measures taken by the Libyan
regime from 1973, including their actions in abolishing the lawe and
the Judiciary, delegat