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SUMMARY

This thesis attempts to examine the main criticised aspects of the
Algerian Family Code of 1984, on the assumption that the Code has not
improved the légal position of the Algerian Woman. In order to draw a
coherent picture of those criticised aspects it is considered appropriate to
compare them with their equivalents in other legél systems.

Before doing that, however, it is essential to détgrmine some
perspectives such as family and marriage, and to manifest some characteristics
of the Algerian family and the Algerian woman. This is done in chapter one.

Chapter two aims to set out some of those aspects related to the woman
and the marriage contract, and show whether it is necessary to establish a
difference between males and females in breach of promise of marriage, age of
marriage, and parental consent and matrimonial guardianship.

Chapter three discusses the rights and duties of the wife, and shows
which of these rights and duties are the same as those of the husband, and which
are different. The modem trend in western legal systems is to accept equal
rights and duties between husband and wife, whereas in Islamic law and
Algerian law, due to certain perspectives and circumstances, some rights and
duties are still different between husband and wife, such as maintenance,
dower and head of the family.

Chapter four examines the role of the woman in divorce by mutual
agreement and in divorce by the wife's initiative, on grounds which are often
assumed to be limited. This study will show that the grounds on which the wife
can claim divorce are not limited, and that the court should have the power to

decide divorce in Khula when the wife wants it.
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1
INTRODUCTION

The Algerian Family Law Code of 1984 is the first Code promulgated to - -

- cover in general most aspects of the family since the independence in _1962.1

This Code has been criticized by some Algerian writers and ju'ristsvas well as
western writers as the rules of the Code are based entirely on Islamic law (the
Shari'.a). These criticisms focus in one point, that is, the Code by applying the
classic Islamic rules which establish the difference between men and women
and husband and wife, has not improved the legal position of the Algerian
woman. As the criticisms are directed at both the Algerian Family Code of
1984 and classic Islamic law, the point of view ofvboth should be examined, if
these are different, at every relevant point in this study. Since some of this
criticism aims to exclude Islamic lan from the area of the family law, or at
least to modify the Code to resemble a western one, a comparative study with
western legal systems becomes essential. The western legal systems which are
chosen in this comparative study are the Scottish and the English since the
study is carried out in Great Britain, and the French because of the colonisation
of Algeria by the French and its clear effect on parts of Algerian law. The
chosen laws are also examples of the major legal families in the world; French
law representing the Romanist family, English law the common law family and
Scots law mixed jurisdictions.2 | ‘

Because some institutions such as dower and polygamy do not exist in
these western laws, the position of Algerian law will be compared with
contemporary Muslim laws.

Determination of some concepts is necessary in a work where different
legal systems are compared. The family and its characteristics, the marriage

and its features and solubility, and the effects of colonisation on Algerian

1 Except the Law of 1963 on Limitation of the Age of Marriage.

2 See in general David & Brierley, Major Legal Systems in the World Today, 3rd ed.,
(London: Stevens & Sons, 1985); and Derrett D.,_An Introduction to Legal Systems,
(London: Sweet & Maxweel, 1968).
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family and on the Algerian woman in particular, all these which affect and
shape the law will be analysed.

The woman and the marriage contract is the second part of this study,
where the differentiation between men and women becomes very clear. In
~ breach of promise of marriage Algerian law adopts the modern view of some

Muslim jurists which allows compe‘risation of damages for both pecuniary loss
and for feelings, besides the fd'ifferentiation between the couples in recovery of
the marriage gifts. Whereas, the modemn trend in the West, as in Scots law, is
to abolish the action of breach of promise. Not only Algerian law but many
other legal systems fix a different minimum marriageable age. This study will
'examine whether there can be a right agé for marriage and whethér there
| should be a difference between males. and females as regards this minimum
age. Some western laws fequire parental consent, whereas Algerian and other
Muslim laws require the consent of the matrimonial guardian even for an adult

womarn.

The third chapter aims to clarify the wife's rights and duties.
Maintenance is one of the important financial rights of the wife. Islamic law as
~ well as Algerian law consider maintenance as an obligation upon the huéband;
whereas western laws establish the equal duty between the spouses to maintain
- each other. Dower is the second financial right of the wife which should be
determined in the marriage comntract. In the case of non determination or
disputes over it, the equivalent dower should be provided to the wife. Fidelity,
cohabitation, obedience and justice to all wives are the main non-financial
duties and rights of the wife. There is an assumption that the duty of fidelity
for the husband does not exist in Islamic law since it permits polygamys; this
will be refuted. Adherence, sexual relations and rape of the wife by her
husband will be discussed under the obligation of cohabitation. The concept of
head of the family is necessary for the control and guidance of the family. This
rule which still exists in Algerian law has been abolished in many western laws.

~ Although Islamic law and Algerian law permit marriage with more than one



3

wife, they require certain conditions to be respected:

The positive role of the woman in divorce appears in two cases: divorce

by the wife's initiative and divorce by mutual agreement. The first one covers

the grounds on which the wife can claim divorce from the court. These -

grounds will be discussed and compared with their equivalents in western laws
in ordef to show whether they are limited, as it is often assumed, or not. The
second one covers divorce by means of Mubara'a3, divorce by means of
Khula, and the role of the court in deciding divorce in Khula when the wife
wants it and the husband opposes it, |

3 See the meaning of these terms in chapter four section two.
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CHAPTER ONE
DETERMINATION OF SOME PERSPECTIVES

Introduction:

"It is symptomatic of the curious inversion of much legal
scholarship that whilst much ink has been expended on the examination of
the details of provisions in statutory material relating to family law, and on
attempts to explain and reconcile the decisions of the courts in this area, little
time has been spent looking at the rather more basic, and rather more
important question, what kind of family should we have in family law?
Indeed, does family law demand a fixed, single notion of the family?... To
debate the merits and demcﬁt_s of particular patterns of divorce law, or even
particular ‘types of law relating to child custody, is a trifle premature if you
have not yet debated, thoroughly, the nature of the family in your legal
system. Comments on the 'rightness’ of a certain type of divorce law, or
child custody law,are inevitably couched in terms dependent upon particular
concepts of the family. At the moment such concepts tend to be implicit
rather than explicit. The result is that arguments ostensibly about one
particular iSsue rarely, if ever, reveal the true cause of contention between
the parties- their different perception of the place and definition of the family

inlaw."l

In accordance with this statement, and as this study is about the legal
position of the Algerian woman under the Family Law Code of 1984, in
comparison with that in some other legal systems, it is appropriate to look first
at the characteristics of the Islamic and Algerian family, and those of the
western family; point out the most important features of marriage and the
changes that have oecurred in it as an institﬁtion and its effects and solubility.
The matter of colonisation of Algerian society by the French for more than
one hundred and thirty years, and its effect on the Algerian family in general

and on the Algerian woman in particular, must be considered in any study

1 Bradney A., "The Family in Family Law", 9 Family Law (1979) 244-248, at p. 244.
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“about the Algerian woman or the Algerian family.
These points will be looked at in the following sections:
Section one : a perspective of the family and marriage.
‘Section two: the effects of colonisation on the Algerian family and

~ Algerian women.

SECTION ONE
A PERSPECTIVE OF THE FAMILY AND MARRIAGE

I- Family:

The family is commonly‘defined as a group of persons related to each
other by blood or by marriage. It is seen as the basis of society and it may
affect the society or be affected by it. Closed societies have a great deal of
control over the family,‘ because the family is regarded as a group within
which the most fundamental appreciation of human qualities and values takes
place, for better or for worse. Values which are of the most fundamental
importance for the formation of the adult character are first experienced and
exercised by children in the context of the family.2

The family is the first educational area of the child.3 He spends his
time with his family, learning their characters, their moral values and human
qualities which "are not taught or learned in any straightforward or all
together rational way; they are actually embodied in people and their

behaviour."4

2 See in general Bott E., "Urban Families: Conjugal Roles and Social Networks", in
Anderson M. (eds.), Sociology of the Family, (England: Penguin Books, 1971), 217-232;
Hogget and Pearl, The Family. Law and Society: Cases and Materials, 2 nd ed., (London:
Butterworths, 1987), p.13.

3De Lestapis S., "Evolution de la Pensee Exprimee de 1'Eglise Catholique", in Prigent
R. (ed.), Renouv I ir 1a Famille, (France: Presses Universitaires de France,
1954), 254-268, at p. 255.
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Many different external factors affect the family, economic, religious
and political. The religious factor will be examined here, because it has great
effect on the family and its variation from 6ne society to another. The
relationship between religion and the family is more intimate than the
relationship between religion and the state, or religion and the economy.
Religion is intimate to family life, it reflects the ethics and standards» of the
family's broader social environment.? The influence of religion on the
society is, as Nimkoff states, : "religion, when it does not ignore a given mode
of social behaviour, may take one of four positions on it: religiori may permit,
or prefer or prescribe or proscribe it."0 Aécording to these positions a
person models his behaviour. For instance, religion prefers the marriage of

persons of good faith, and proscribes marriage with close kin and the same sex.
| Moreover, the social effect of religion on some family behaviour is either to
strengthen them or to weaken them. This is what is meant by referring to
religion as a means of social control which extends to family life.7 It is
according to the strength and effect of reli gion that marriages may be found to
be monogamous' in some sociéties, and polygamous in some others; according
to its effect also premarital sex and sexual freedom are permitted in some
countries and forbidden in others. Fosterage and differences of religion are
impediments to marriage in Islamic law, they are not in western Christian
laws. Adoption and cohabitation outside marriage are proscribed by Islamic
law, but through them a person becomes a member of the family in many
western laws.

From these examples it is obvious that religion has a great effect on the
family. Since Islam is not only a law but also a way of life, and since this study
is about the Algerian Woman under the Family Law Code of 1984 which is

4 Hogget and Pearl, op. cit, 13. _

5 Fluehr-Lobban C., Islamic Law and Society in the Sudan, (Great Britain: Frank
Cass, 1987), p. 88.

6 Nimkoff M. F., Comparative Family Systems, (Boston: Houghton Mifflin
Company, 1965), p. 45.
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based on Islamic law it is necessary to point out briefly the characteristics of
the Muslim Algerian family in comparison with the western family. -

"Family, from the Islamic point of view, is anvextended‘ network of kin
related by blood or through marriage, living and working together toward a
common goall namely the prbsperity and happiness of all its members."8
The members of the Islamic famlly are not only a husband and wife and their
children but a large household consisting -of husband and wife, unmarried
children, married sons and their wives and their children. This kind of
extended family is the predominant family system in Muslim and Arab
societies.9 | |

The Muslim family is extended because the status and the value attached
to parents in Muslim society is very high. The Holy Quran says: "Thy Lord has
commanded that ye worship none but Him and has enjoined benevolence
towards parents. Should either or both of them attain old age in thy lifetime,
never say: Ugh; to them nore chide them, but always speak gently to them. Be
humbly tender with them and pray: Lord, have mercy on them, even as they
nurtured me when I was little."10 In accordance with God's commands for
the happiness of the parents, the Muslim son usually stays with his parents even
after he marries; as William Goode noticed in his work on comparative family
systems : "Moslems were more likely to stay (one half of the Moslem sons left
as against two thirds of the Christian sons) "11

The Islamic family is also defined as a patriarchal family. Since it is an |
extended network of kin, it needs a head to control its members and supervise
them to establish the stability and happiness of the whole family. Therefore,
when Islamic law distributes rights and obligations between the members of

8 Haeri S., "Women, Law, and Social Change in Iran", in Smith Jane (ed.), Women
in Contemporary Muslim Societies, (London: Associated University Presses, 1980) 209-
234, at p. 212.

9 See Goode W. J., World Revolution and Family Patterns, (London: The Free Press
of Glencoe, 1963), p. 123.

10 The Quran, sura 17, verse 24, translation by M. Zafrulla Khan, (London: Curzon
Press, 1971).

11 Goode W., op. cit, p. 127.
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the family, it regards the interest of the family as a whole not as husband and
wife, as very clearly seen in the Islamic law of inheritance. This responsibility
is not given to the woman because she is not responsible for handling the
family finances. It is common also in Islamic societies that after the father's .
death, the brothers still live in harmony with some respect and authority given
to the eldest one who bears the father's responsibility towards the Whole
family. | -
The most outstanding characteristic of the Arab and Islamic family is its
deep attachment to honour, sexual purity and chastity, as Peter Dodd says: "yet
much of the organization of the Arab family can be understood in the terms of
'ird" (honour) as a controlling value, legitimating the family structure and the
'modesty code’ required of both men and women."12 The importance of
4fami1y honour still affects COntemporéry’ Arab Islamic families especially in
rural areas; even though the inﬂuenbe of western civilization, urbanisation and
political revolution have reduced its effect. The value of 'ird' and its associated
‘norms still resist the processes of change even in the contemporary urban
sector as Dodd notes.13
Although the characteristcs of the Islamic family (patriarchal, extended
and honour) are considered as traditional and old fashioned by many educated
urban people "the intensity of family ties even among educated Arabs remains
strong"14, as long as the Islamic religion still exists in society. |
These characteristics are the same for the Algerian family since it is one
of the Arab and Islamic families. In Algerian society the extended family is
- seen in the city as the 'big house' and in rural areas as the 'big tent'.15
Whereas the western family is a nuclear family consisting normally of a

husband and wife and their children.1® The character of the western family

12 podd P, "Family Honor and the Forces of Change in Arab Society", 4 International
Journal of Middle East. Studies,(1973) 40-54, at p. 40.

13 14.

14 Goode W., op. cit, p. 129; see also Benmelha Ghaouti, Elements du Droit Algerien
de la Famille, (Paris: Publisud, 1985), p. 15.

15 See Benmelha G., op. cit, pp. 15-16.
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as a nuclear family is described by Peter Laslett and his co-workers at the
Cambridge SSRC gfoup; their major conclusion is that: "a nuclear familial
form may have been one of the enduring and fundamental characteristics of the
western family ‘system."17f Ronald Fletcher, in his book ‘The Family and
- Marriage in Britain' asserts the characteristics of the contemporary British
family as: | | |
"1- Contraéted or founded at an early. age, and therefore of long
duration. '
2- Consciously planned.
3- Small in size.
4- To a great extent separately housed, and in improved material
environment. ‘
| 5- Economically self-respdnsible, selfaproviding, and therefore (a)
relatively independent of wider kindred, and (b) living at a 'distance’ from
wider kindred,...
6- Entered into and maintained on a completély voluntary basis by
partners of equal status, and therefore entailing a marital relationship based
upon mutuality of consideration. 7 A
7- Democratically managed, in that husband and wife (and
frequently children) discuss family affairs together when decisions have to :
be taken,..." 1_8 ‘ ;
These are the most important characteristics of the western family and
they differ from those of the Islamic family. |
| "Reflecting the centrality of the family in Islam, family law has been
the heart of the Sharia and the major area of Islamic law that has remained in
force to govern the lives of more than 800 million Muslims from North
Africa to Southeast Asia. While most areas of Islamic law have been

replaced by modern western legal codes, Muslim family law has provided

16 See Sussman and Burchinal, "The Kin Family Network in Urban-Industrial
America”, in Anderson M. (eds.), op. cit, (2 nd. ed. 1980), 202-222, at p. 202.
17 As cited by Hogget and Pearl, op. cit, p. 6.

18 1bid, pp. 13-14.
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the major area of Islamic reform."19

Though some radicals in Islamic countries regard Islamic law as an
anachronism and aim to remove it and replace it by Civil Codes, Islam still
governs the lives of all Muslim societies. The best examples of these radicals
are Ataturk and Shah Raza, who replaced the Islamic personal law by
European Civil Codes, although not all the Turkish and Iranian families have
lost their Islamic traditional character.20 . o

In most western countries all the areas of law are separate from religion
and governed by Civil Codes. However even in these countries there are some
effects of religion on the family and society as a whole. |

As has been said the definition of the family either in Islamic law or in
western law has great effect on law in general and on family law in particular.
While Islamic law does not recognise any person as member of the family, if
the relation between this person and the family is from outside the marriage or
blood relationship, western perspective regards two unmarried persons living
together as a family as section 113(1) of the Housing Act 1985 (England &
Wales) states : "a person is a member of another's family... if - (a) he is the
spouse of that person, or he and that person live together as husband and
wife,..."21 Moreover, Cretney says that: "it would be quite unsatisfactory to
ignore the fact that the family can exist outside marriage, and that the law is

increasingly recognising this fact to some extent."22

19 Esposito J. L., Women in Muslim Family Law, (New York: Syracuse Umversuy
Press, 1982), p x of the Preface.

20 See in general Sayid M., "The Radicals and the Fundamentalists and Muslim
Personal Law", 5 Islam and the Modern Age, (1975) 74-80; Ray Joanny, "Facteurs
d'’Evolution de la Famille Musulmane”, in Prigent R., op. cit, 283-287.

21 As cited by Hogget and Pearl, op. cit, p. 4.

22 Cretney S. M., Principles of Family Law, 4 th ed., (London: Sweet & Maxwell
1984), pp. 3-4.
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II- Marriage:

The effects of religion are not only on family and its characteristics, but
on marriage as a whole. The task of defining the word family in statute is not
an easy one; this‘ is why it has fallen to the courts and jurists. One area from
which useful détermination of the family can be derived is the legislative view
of marriage. Both in Islamic law and in western law marriagé is'a contract

between a man and a woman, or as defined by Lord Penzance in the case of

Hyde v. Hyde23 “the voluntary union for life of one man and one woman to

the exclusion of all others". Marriage in Islamic law has a certain resemblance

- toacivil contract, but it would be wrong to say that it is a purely civil contract

as there are some considerations which make clear the distinction between the
two. |
The difference between the Islamic and western definitions of marriage
can be clarified thus: |
Firstly, marriage must be voluntary. In both Islamic and western laws
the marriage contract requires the true consent of the woman and of the man.
In addition to that Islamic law requires the consent of the woman's
guardian.24 Algerian law provides also for the consent of both the woman
and her matrimonial guardian in article 9 of the Family Law Code of 1984.
Secondly, marriage is for life. It is clear from the statement of Lord
Penzance and the Christian perspective that marriage is a sacrament, as Ellul
Jacques states that marriage lies under the will of God and the light of His
promise makes it a total reality, permanent and constant, and divorce is not
admissible.25 Moreover, the Catholic Church is more strict on this point as
De Lestapis points out in that marriage between Christians is indissoluble and a

sacramental contract and that divorce ruins the society.26 This is the

23 Hyde v. Hyde (1866) L. R. 1 P. & D. 130, at p. 133.

24 The matter of the woman's guardian in marriage will be discussed in chapter two
section three.

25 Ellul J., "Position des Eglises Protestantes a 1'Egard de la famille", in Prigent R.,
op. cit, 269-274, at p. 271.
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theoretical view of Christianity in western countries, but the fact is totally
different, since the law requires that " it must be the parties' intention when
they enter into the marﬁage that it should last for life."27 The English law
goes further than that as Bromley states : "if, ‘say, two people enter into a
~ marriage for the sole purpose of enabling a child to be born legitimate,
| intending never to live together but to obtain a divorce b‘y consent at the
earliest opportunity, it cannot be doubted that their union is a marriage by
English law."28 The only intérpretation that can be put on Lord Penzance 's
statement is that marriage must last for life unless the contrary is previously
determined by a decree or some other act of dissolution.2® Whereas, Islamic
law, now as in the past, requires the intention of the parties when they contract
‘the marriage to be that it should last for life. However, during the conjugal life
if any problem makes the continuation of marriagé ilnpossible, dissolution of
marriage is permissible for both parties. Any mam’agé contracted for a period
fixed previously is deemed null and void.30

Thirdly, marriage must be contracted by a man and a woman. There are
no qualifications attached to this in either perspective.

Fourthly, marriage must be monogamous in the western perspective.
This is also the general rule in Islamic law, except that in some circumstances
Islamic law allows the man to marry another woman3! if, for instance, his
prior wife is sterile or disabled, with the perrhission of the prior and the
second wives; both of them have the right to divorce in the case of their
disagreement.

The most important distinction between Islamic law, which still governs

marriage and its effects in all contemporary Muslim societies and western law,

26 pe Lestapis S., op. cit, at p. 256.

27 Bromley M., Family Law, 6 th ed., (London: Butterworths 1981), p. 17.
28 14.

29 See Nachimson v. Nachimson (1930) p. 217, C. A.

30 See Nasir J.,_The Islamic Law of Personal Status, (London: Graham & Trotman,
1986), p. 53.
31 This point will be discussed in chapter three section three.
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is the emergence in western systems of a new legal institution which imitates
legal marriage. The social change in western societies has made informal
marriage as heavily reguléted as legal marriage. Moreov‘er, the effects of a
legal marriage have become nearly the same as the informal, and the status of
unmarried couples has been gradually recognised to be similar to that of -
~ married couples. Cohabitation and de facto marriage have become more and
more widespread and have become acceptable in many legal systems of
western countries. For instance, "in West Germany Die Zeit has reported a
remarkable change in attitudes of young people toward informal cohabitation
as evidenced by polls taken in 1967 and again in 1975. Of the 1967 gfoup only
24 % of the young women and 48 % of the young men said they ‘found nothing
= wrong' with a man and woman living together without marriage. Of the 1975 )
group, 85 % of the young men and 92 % of the young women 'found nothing
wrong' with this situation."32 In France free union (union libre) has not only
been accepted by society but a proposal has been made to give judges the power
to award damages for rupture of this free union if one partner is left in a state
of need. Moreover, there are cases where damages have been awarded to an
abandoned mistress, under the general principles of French tort law.33 In
addition to that, damages were awarded for a mistress for the wrongful death
- of the man with whom she was living and by whom she was being supported.

Furthermore, in one case the court refused to grant damages to the legal wife,

32 Die Zeit, Apr. 30, 1976, POLITIK at 4 (International ed.) cited by Glendon M. A,
State. Law and Family, (Amsterdam, New York, Oxford: North-Holland Publishing
Company, 1977), p. 106, note no: 9. See also in English law the statement of Poulter : "it
seems likely that living together outside marriage is a widespread phenomenon in our society
at the present time, both among the unwed and among those who are on the 'rebound’ from a
divorce or separation.” Poulter Sebastian, "The Death of a Lover-I", 126 New Law Journal
(1976) 417-420, at p. 417.

33 See Weill Alex, Droit Civil, vol. ii, 2nd ed., (France: Dalloz, 1970), p. 349; Civ. 17
Juin 1953 Prec; 30 Nov. 1959, Gaz. Pal. 1960, 2, 250; see also Amzalac, "les Proces entre
Concubins a la Suite de la Rupture de leurs Relations", Sem. Jur. 1969, I, 2216; Carbonnier
Jean, Droit Civil, vol. 2, 8th ed., (Paris: Presses Universitaires de France, 1969), p. 192;
Civ. 7 Oct. 1957, J. C. P., 57, 2, 10235, D. 58, 493; Ripert & Boulanger, Traite de Droit
Civil, vol. 2, (Paris: Librairie Generale de Droit et de Jurisprudence, 1956), p. 453.
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and granted damages to the woman who was actually living with the
deseased.34 In another case both women were granted damages.35 There is
no big difference between the position of English law and that of French law
with regard to free union and cohabitation. Poulter Says: "where the deceased
left a widow as well as a mistress, both of whom had been dependent upon him,
there seems no logical reason why both ‘should'not be entitled to succeed in
their claims since at present both legitimate and illegitimate children are
afforded the right to claim concurrenl:ly."g’6

With regard to illegitimate children, most western legal systems give the
child born out of the legal marriage the same status as the child born in a legal
marriage as declared by the English Family Law Reform Act 1969 s. 14, the
French Law of 3 Jariuary 1972 (loi no: 72-3, 3 Jan. 1972 sur la filiation), the
U.N. Commission on Human Rights 1967 the General Principles of Equality
and Non-Discrimination in Respects of Persons Born out of Wedlock, and the
European Convention on the Legal Status of Children Born out of
Wedlock.37 |

With regard to adultery as a criminal wrong caused by one of the
spouses to the legal marriage, it has been abolished in many western countries.

After comparing some western legal systems on the matter of

cohabitation and free union Glendon concludes that: "it seems likely that

34 See Trib. Seine 12 Feb. 1931, D. H. 1931, 57. | o
. 35 See Paris App. 18 March 1932, D. H. 1932, 88;1 Mazeaud 51 See Also the case of
Cass. Ch. Mixte 27 Feb. 1970, D. S. 1970. Jur. 201, note R. Combaldieu, and further
detail, Nerson Roger, "Les Couples Non-Maries en France", in Eekelaaar & Katz (eds.),
Marriage and Cohabitation in Contemporary Societies, (Toronto: Butterworths, 1980),198-
211. |
_ 36 poulter Sebastian, "The Death of a Lover-II", 126 New Law Journal (1976) 433-
447, at p. 434. For further detail about the rights of mistresses see cases_Cooke v. Head
[172] 2 All E.R. 38; Richards v. Dove [1974] 1 All E.R. 888;_Colin Smith Music Ltd. V.
Ridge [1975] 3 All E.R. 290; Eves v. Eves [1975] 3 All E.R. 768; Tanner v. Tanner [1975]
£ ALE.R. 776, W. v. W. [1975] 3 All E.R. 970; Duson Holdings Ltd. v. Fox [1975] 3 All
E.R.1030; and other cases cited by Poulter, Id. See also Brissett-Johnson A., 125
"Mistress's Right to a Share in the 'Matrimonial Home", New Law Journal (1975), 614-
616. .

37 Reported in 125 New Law Journal.(1975), 1196.
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informal marriage -whatever it is called- will gain further ground as a legal
institution in England as it has in France and the United States."3 8
Furthermore, Professor Clive3? states that marriage is not a necessary legal
concept with regard to personal effects such as name, the freedom of the
couples to separate and 'set up other relationships they please’, nationality, and
domicile or residence of the married persons. The rules on the duty of the
wife to obey her husband and the right of the husband to moderately chastise
his wife are unnecessary and intolerable. The mutual duty of fidelity and
cohabitation "are manifestly unenforceable in modern conditions and could be
discarded without any difficulty”. Nor is the marriage a necessary legal
concept with regard to children since in many countries éhildren both
legitimate and illegitimate are in the same legal position. ( p.71) With regard
to matrimonial property he says that the system of separation of property is a
reasonable and acceptable one on the evidence of the workings of the rule of
Scottish law since 1920 which "has been that marriage has no effect on the
ownership and management of property."( p. 75) In the same way regarding
other legal effects of marriage he concludes that: "it may be that in the future
marriage will become both an unnecessary and an inconvenient legal concept
in various European countries."( P. 78)..This development has no parallal in
Islamic societies. |

ITI- Dissolution of marriage:

The last important difference between Islamic law and western law is in |
the possibility of terminating or disolving marriage by divorce.
"In accordance with the Roman-Catholic dogma of indissolubility of
marriage, restoration to the freedom of remarriage through divorce is still
not obtainable in Spain, Eire, Liechtenstein, San Marino, Argentina, Brazil,

Chile and Colombia. In Portugal divorce is not available to couples who

38 Glendon,_op. cit, p. 99.
39 Clive E., "Marriage: An Unnecessary Legal Concept?", in Eekelaar & Katz (eds.),
op. cit, 71-81, at p. 71.
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have initiated their marriage by a Catholic church cerémony,vas' it is done in

‘some 95 per cent of all Portuguese marriages. In Italy divorce waS not

obtainable until 1971 and a strong movement to bring about the repeal of the

Divorce Law of 1970 is under way."40 |

In English law judicial divorce was not available until the Matrimonial
‘Causes Act 1857 by which divorce was admitted only on the ground of
~adultery. Even then there was a distinction between the husband and the wife.
The husband could divorce his wife for a single act of adultery, whereas the
wife could not unless his adultery was aggravated by special circumstances
such as incest, bigamy, desertion or extreme physical cruelty. In 1923 the wife
was given the right to divorce her husband for a single act of adultery. After
1937 divorce was available on the following grounds: adultery, desertion for
three years, cruelty and supervening incurable insanity. After suggestions and
investigations by Law Commissions, the Matrimonial Causes Act 1973 now
declares that the sole ground for divorce is the irretrievable breakdown of the
marriage which can be justified by the following facts : adultery, unreasonable
behaviour, desertion for two years, two years separation and five years
separation. Even when one of these facts has been proved divorce may not be
granted unless the court is satisfied that the marriage has in fact broken down
irretrievably.41 Divorce by mutual consent is permitted in English law after
two years separation, and the unilateral divorce after five years separation.
| In France under Roman Catholisism marriage was a sacrament and thus
indissoluble. After the revolution of 1789 the law of 20 September 1792
admitted divorce for cause, divorce by mutual agreement and incompatibility
of temperament. The Civil Code abolished divorce for incompatibility of
temperament and admitted divorce only on the grounds of adultery,

condemnation and cruel behaviour, and divorce by mutual consent was made

40 Rheinstein Max, "Introduction”, International Encyclopedia of Comparative Law,
vol. iv, chapt 1, p. 8.

41 For these points see Bromley, op. cit, 1981, pp. 186-191; Glendon, op. cit, pp.
192-195.
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more difficult. Under strong Catholic influence divorce was entirely repealed
by the law of 8 May 1816, and France returned to the Roman Catholic tradition
of indissolubility of marriagé. No movement had succeded in changing the law
until 1884 when the law of Nacquet of July 27, 1884 which allowed divorce for
cause but not divorce by mutual consent. The same grounds for divorce
remained unchanged, except with small modification by the law of 2 April
1941, and the law of 12 April 1945, until 1975 when a new divorce law was
introduced.42 This new law affords three alternative forms of divorce:

1) Divorce by mutual consent which can be claimed by joint petition of
the spouses (art. 230), or by petition of one of the spouses and accepted by the
other (art. 233). |

2) Divorce for prolonged disruption of the common life, by de facto
separation of six years (art. 237), or by incurable mental illness for at least six
years (art. 238). |

3) Divorce for fault, for intolerable and imputable facts which constitute
a grave or renewed violation of the duties and obligations of marriage, or for
conviction and sentencing of one spouse by one of the penalties provided by
art. 7 of the Penal Code. | |

Islamic law as well as Algerian law consider marriage as a contract
which can be dissolved by agreement of the parties or by either of them.
- Divorce is allowed by unilateral will of the husband on the condition that he
should recompense his wife in the case of his afbitrary divorce. It is also
allowed by the mutual consent of the spouses, or by the wife's initiative on

certain grounds as will be seen in the last chapter.

42 See for these points Yiannapoulos A. N., Civil Law in the Modern World, (U. S.
A.: Louisiana State University Press, 1965), 43-44; Lawson et al., Amos and Walton's
Introduction to French Law, 3rd ed.,(Oxford: Oxford at the Clarendon Press, 1967), 71-73;
Glendon, gp, cit, pp. 202 et seq.
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- SECTION TWO
THE EFFECTS OF COLONISATION ON THE ALGERIAN
FAMILY |

It has been seen in the previous section that the Algerian family differs
from the western family in several respects. In this section another aspect of
the 'probler_n will be cdnsidere_d, that is colonisation, which has left its mark on
the Algerian family, both in social and economic aféas. "The French presence,
in the form of political control...and the eventual settlement of almost one
million Frenchmen on Algerian soil, did have profound effects, both positive
and negative, on Algerian culture in general, and on the status of women in
particular.""‘3 This one hundred and thirty years colonisation affectedy
~ generations of Algerians, especially from the intellectual point of view. |
Before and after independence, two different kinds of people reacted to the
French colonial in two different ways. There were those who were resentful
of the colonial and were attached to their own traditions and rules; and others |
who being affected and educated by the French , rejected their own traditions
and rules and applied French traditions and rules as a way to modernisation.

This is one of the effects of colonialism everywhere. However, it will
be seen how the French affected the Algerian family in general and women in
particular. | .

The French, by their policy of naturalisation and conversidn, tried to
abolish the traditions and customs of the Algerian people. This caused many |
Algerians to cling more closely to their traditions not only because they were
good, but because the French tried to abolish them. By encouraging
emigration and mixed marriages, the French caused many families to be
concerned about their sons and daughters. These families persuaded their sons
to get engaged to any girl in the neighbourhood even if the couple were very
young. . '

By spreading prostitution everywhere in Algeria, the French put women

43 Gordon David, Women of Algeria : An Essay on Change, (U. S. A.: Harvsard
University Press, 1968), p. 35.
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“1in a critical situation: the families favoured early marriage for their daughters
and seclusion in the house, and forbade them to go out, except under very strict
supervision, veiled and accompanied by one of her family.

These are the main points that will be discussed below in some detail.
I+ Naturalisation:

When the French colonised Algeria, they made great efforts to make the
Algerians assimilate to the European people as much as possible, by abolishing
their traditions and customs and spreading French traditions and rules. They
tried to justify their actions by assuming that the superior race has the right to
do that be_cause it has a duty'to modérnise the inferior race; and a civiiised
people should bring in their broducts and their methods to a people who are
barbarians.44 | , |

The way to modernise the colonised people was, as one of the White
Fathers says; "in order to create one european people of different origins, you
have to eradicate their personality, and deprive them of their unity, then re-
organise and unify them into one race with a French way of life and
thinking."4

The French pretended to establish a real national and moral unity
between the colonial and the colonised peoples, as Maunier said. But in his
introduction to "Notion du Contract des Peuples""'6 Maunier himself came to
the final conclusion that the Algerian and French peoples did not move towards
any liaison and any fusion; because between the two there was a disparity of
ideas, morals and manners.

They encouraged illiteracy among Algerian people by preventing them .

44 See Ferry J. speech in the chamber,1885, cited by Saadia and Lakhdar, L'Alienation

Colonialiste et la Resistance de la Famille Algerienne, (Lausanne: La Cite-Editeur,
1961)p.13; Maunier.Rene, Loi Francaise et Coutume Indigene en Algerie, (Paris: Les

Editions Domat-Montchrestien, 1932), p.13.

45 Maunier Rene, op. cit,pp. 24-26.
46 Ibid, p. 26.



20

from learning Arabic or Islamic culture. Charles Richard said that the French
would not see any harm in closing those institutions (for example schools,
mosques), and let the Arabs go back to the stone age. Since only then, it would
be possible for the French to educate them and appropriate them by
education. 47 '

The schools and centres of education that existed during that time were |
run by white fathers and sisters to convert Algerian youth to Christiahity. ‘The
French not only encouraged illiteracy aimong families, but also tried to break
down family unity when they built the military schools and induced young
people to join them. Great harm was causéd to the Algerian family when the
French decided to achieve their policy of naturalisation and declared the
- obligatory military service for all Algerian youth as an accomplishment of
duty towards France, their mother country.. Thousands of young Algerians
were sent by the French to fight agamst the people of V1c3tnam48 another
French colony.

The French used seductive methods to attract Algerians to
naturalisation. If an Algerian took French nationality he obtained the
advantages of the French natives. He could be promoted to high position in his
work and have access to various jobs. His salary would be equivalent to that of
his French colleagues. His children could go to French schools, continue their

studies in the university, and obtain a grant from the State and many other
| advantages such as family allawances, social security benefits and reductions in
public transport costs. 49

The French were sure that the great obstacle preventing Algerian
people from mixing with the French was their Islamic belief. The best way of
dominating the whole country, they thought, was to deprive people of their |
belief. Towards this aim the secretary to Marshal Burgeand wrote: "The last

47 Charles Richard,cited by Lacheraf Mostefa,"Constantes Politiques et Militaires dans
les Guerres Coloniales d'Algerie”,16 Les Temps Modernes (1961) 727-800, at pp. 779-780.

48 See Saadia and Lakhdar, op. cit, p. 70.
49 Ibid, pp. 50, 54.
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days of Islam are coming. In Twenty years, Algiers will have no other God
but Christ...In order that this soil becomes French property, it is essential that
Islam must lose its hold on it...Arabs will not be French unless they become
Christians" .30,
| Within two years of colonialism, in 1832 the most important mosque in

Algiers was converted into a church. Of the 132 mosques in 1830, there were
only 12 mosques 1left in 1865.91

This is why the white fathers were keen on opening new schools as soon
as they settled. To educate children, they had established many schools in the
majority of the Algerian towns, and even in the countryside, the mountains and
the sahara. Many families refused to allow their children to enter those
Christian schools. When the French minister of Public Instruction came to
Algeria in 1890, a young man gave him a letter which stated: "it would be
better for you to stay in Paris; you come to establish schools know that the
people of kabyles do not want them". 52

Despite the fact that the French pretended to 'respect religions, religious
discrimination, especially against Muslims, was very obvious: the budget
allocated to Islamic religious institutions was seven times less than that
allocated to the Jewish, twenty two times less than that allocated to Catholic and
one hundred and twenty times less than that to other Christians institutions.>3

The French opposed Islam both as religion and law. Although there was
~ an article in the (Senatus consulte) law of North Africa of 1865, which
declared that the beliefs and customs of the Algerians would be respected , the
French interfered in the Islamic law by alteration, transformation and
abolition, as will be seen in the following analysis. |

Firstly, in the field of jurisdiction, they substituted the traditional courts
by new French courts and transferred the authority of the muslim judge of

Kabyle to French judges,"Judges of the peace".54 The great invasion of the

30 Charles Richard as cited by Lacheraf M., op. cit, p 779 et seq.
31 Saadia and Lakhdar, op. cit, pp. 32, 125.

52 Ibid,p. 54

53 Ibid, p.52.
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Islamic law by the French, was in two steps: (i) the statute of 1873 subjected
many buildings and properties to French law; (ii) the statute of 1902 altered
some marriage conditions and forfnalities to agree with Frehch manners in
Kabyle.3 | R |
- Secondly, crime and punishment were not determined by parliament, as
in France, but by the governor or the adm’inistrator.(Ibid,p.75). The French
also imposed several statutes to create some changes in family relationship.
The law of 1882 which organised the personal status of the Algerians, obiiged
each person to have a family name chosen by the head of the family, or even by
the French authorities if the person did not respond quickly. Furtherrriore,
each person had to have an identity card so that the French authorities could
| identify him, know his date of birth, his family and his personal status in order
to be able to put their hands on him easily at anytime:.56 |
The statute of 1928 supporting the previous one of 1882, éspecially
concerning punishments, obliged the Algerians to report births, deaths,
marriages and divorces to the personal status officer, and obliged the husband

to report the marriage and divorce to them.
II- Prostitution:

Having seen the effect of French colonisation on the religion and the law
of the Algerian people, it is now worthwhile to inquire into its effects on
family life in general and on women in particular."One area of the life of
women in which the French are accused of having done considerable harm is in
that of prostitution".57 The French themselves seem to be in agreement on
this point. Shaeffer, for example, admits that before the French regime, open

and public prostitution did not exist in Algeria on a purely commercial basis

54 Maunier, op. cit, P. 73.
55_Im_d_, pp. 73-74.
56 Ibid, pp. 75-84.
37 Gordon, gp. cit, p. 42
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and he regrets that even when made illegal in France, houses of prostitution
were kept open in Alge.ria.58

The main goal of the French was to assimilate the Algerians to the
French culture, and since this was impossible because of the differences in
moral values, they thought that prostitution could weaken those values and
destroy the unity of the Family; besides, they knew how much the Algerian
community was attached to the respect of the dignity of their women. |
Prostitution therefore,was the only and the best way to get rid of respect and
dignity. |

Because women were the heart of the Algerian family and the first
teachers of a generation, the best way for full assimilation was to "gallicize the
‘Algerian woman under the assumption 'cherchez la femme' that if the woman
was up-rooted from her culture the rest would follow."39

Prostitution was spread in different ways. The French took the majority
of the cultivated land of the Algerians. Accordingly famine obliged many
families to move looking for food and work. Many girls tried to contribute to
the family income. There were no jobs for them because they lacked a French
training, and all jobs were reserved for the Europeans. Many of them worked
as housemaids in French houses. "Women were proéured through the Bordel
Mobile de Campagne (the BMC) and through the police encouraging elderly
procuresses to solicit unattached women into houses of prc_).stitution".60
Rapes were also organised by the procuring agents for the houses of
prostitution or BMC, or with the agreement and complaisance of the
administration that tried to extend these institutions over the whole country.
Many rapes were carred out by French soldiers in different parts of the
country: most attractive women were forced to sleep with French soldiers.
Any girl or woman arrested by the police for any reason, had her name put on
a card and ordered to pass a medical investigation, and was then considered as a
prostitute before she was set free. In most cases the police put her in a house of

58 14.
39 Ibid, p. 58

60 1hid, p. 42.
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prosfitutipn.

Here, it is worthwhile to point out the discrimination that developed in
this field. There were two kinds of prostitution houses: (1) houses reserved for .
European clients, tourists and soldiers where hygiene service and protection
- were introduced on a regular basis, and where Algerians were not permitted;
and (ii) other houses reserved for Algerians clients without any medical
control. | |

'These are the main ways} that were used by the French to encourage
Algerian women into prostitution. Some of the effects of prostitution on the
Algerian family in general and on women in particular will be considered
now. | | |

| Prostitut.ion which was supported by the French law and authority

resulted in the destruction of families and the meanings of respect and shame.
Girls like 'Daughters of the Nile' 'the prostitute girls of the Sahara' "without
shame or disapprobation from their kinsmen enter prostitution, often in houSes_
run by their mothers."61

The Algerians who lived in the areas which the French reserved for the
spread of prostitution and alcoholism were obliged to put on their house doors
the expression of "Dar M'deyna"62 which meant that the members of the
family in this house were good and were not expected to practice prostitution.
~This was to avoid any mistake or misunderstanding. Furthermore, young
women were not permitted to go out of the house unless they were
accompanied by one of their parents or an old woman. |

The situation forced men to stress the honour of their wives, sisters and
daughters whose behaviour was controlled and supervised by the men of the
family. .
- Early marriage became the rule for both boys and girls in order to avoid
the temptation of the French. Families preferred marrying off their
daughters, rather than allowing them to continue their studies. This has now

61 1hig, p. 19.
62 Saadia and Lakhdar, op. cit, p. 126.
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become a custom in Algeria especially in the countryside, where many. families
still prefer early marriage for their daughters rather than letting them attend
high schools or universities.

Most important of all, Algerian people opposed the policy of
prostitution and tried to fight against it. Fatwa of Cheikh Mohamed El Assimi,
the great Hanafi- Muphti of Algiers in 1951, asked for the abolishing of
prostitution.63 ”

Nationalists had encouraged young men to end prostitution by marrying
those prostitutes, but some problems faced them. A prostitute could not be set

free until she gave a certain amount of money to the responsible owner of the

house she worked in. Besides, the French created some administrative

obstacles to prevent young men from marring prostitutes. They had :

(1) to préve that they have Suffiéienf income to supply the new family
with all its needs; a

(2) to show proof of a rented house;

(3) to pay in some cases a large sum of money as a price to the
administration.04

In spite of the efforts of the Algerian people, prostitution still exists even
after this long time since independence. It is difficult to understand why the
houses of prostitution are still open and being run under government authority
and the protection of law in some Algerian cities.

IMl- Mixed marriage:

The French also encouraged mixed marriages. They intended to
minimise the differences of religion, language, and race between the French
and the colonised people. There were many ways to achieve this aim. One of
these was to persuade Algerian men to marry European women. By mixed

marriages they intended to create a generation which was half French and half

63 Ibid, p. 130.
64 Ibid, p. 142.
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Algerian, so that by the lapse of tifhe, the .fo]lowing‘ generations would become
wholly French. This plan was suggested by some of the French writers
themeselves.63 Algerian men were encouraged to marry European women
in order to enjoy the rights of the French after military service. The French
capitalists needed a pool of cheap labour to create a degree of competition with
Ftench workers. For this reason, they encouraged young Algerians to
emigrate to work in France. If an Alge.rian married a French woman, he was
guaranteed a more stable life than in Algeria. He could have a business, have
access to any job, and even obtain permission to keep a weapon or hold a
shooting licence which was forbidden in Algeria. The hope of the French was
to create from two disparate families one mixed family, or as was done in
Canada, when Golbert sent many girls who had been arrested for bad
behaviour to Canada to create a new race: French- Canadian.60

The consequences of mixed marriages were; firstly, according to Islam
and Algerian customs, young men were responsible for supporting and
looking after their parents, but by emigration and mixed marriages, those
relationships between the young men and their parents, especially the mother,
were broken. Secondly, many engaged and married women waited for a long
time for their husbands to return from France. Moreover, nobody supplied
those jilted with their needs. L |

These are some of the social effects of mixed marriages. But there were
also.some juridical problems. On 30 June 1919 the Appeal Cburt,bf Algiers
declared that in a marriage between a Muslim Algerivan man and a Christian
French woman, the spouses had to conserve their personal statute, and in case
of conflict between the two, that of the French woman should prevail for
reasons of public policy, and that the fundamental laws of France should

prevail over the laws and customs of the annexed»people.67 Moreover,

65 El-fessi.A, "Protection of the Muslim family”, Revue Tunisienne de Droit(1975), no:
1, 13-18, at p. 18.

66 D' Annam Nhu-May, "Le Role de la Femme dans la Colonisation", in Congres de la
Colonisation Rurale, Alger, 26-29 Mai 1930, 441-477, at p. 454.

67 Marchand Henri, Les Marriages Franco-Musulmans, (citation untraceable) pp. 84-
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discrimination was practised within French law. If, for example, a French
person was converted to Islam, this conversion did not affect his nationality or
personal statute, he or she was still Subject Only to French law and not to
Islamic law. But if an Algerian was converted to Christianity, he or she was
strangely enoﬁgh, subject to French law and not to his own Islamic law. This
' was even contrafy to the French decilaration'thét ‘the change of religion did not
affect nationality and personal statute. Consequently if marriage contracted
between a French man or woman converted to Islam before a Cadi (Muslim
Judge) was void, the change of réligion, they said, had no influence on
nationality and personal statute.98 But in defiance of this the court of Guelma
declared that the Muslim Algerian who was converted into Christianity could
not contract his marriage before a Cadi (Muslirn Judge), the French officer of
Civil Status was the only competent offivcer, otherwise the marriage was liable
to be voidable.69 | .

Even after the promulgation of the Algerian Family Law Code of 1984,
the problem of mixed marriages still exists, for Algerian women married to
non-Muslims. There are thousands of Algerian women married in France to
foreigners. Yet, article 31 of the Code declares that a Muslim woman cannot
marry a non-Muslim. Art 31/2 declares that marriage between Algerian men
and women and foreigners of either sex must comply with the regulatory
provisions; provisions which will state the general rules of mixed marriages

between Algerians and foreigners, are as yet not promulgated.

85. The same view was also declared by the Correctional Court in 1951, Ibid, p. 86.
68 See different judgments in Ibid. p. 91.
69 1bid, p. 93.
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Conclusion:

It has been seen that the family differs from one society to another
‘because of the effects of certain factors. The religious factor has the greatest
effect on it. Algerian family since it is an Islamic one, differs from the western
famlly in these main characteristics: the Algerlan family is an extended

‘network of kin related by blood or through marriage, it is patriarchal, and it is
deeply attached to honour, sexual purity and chastity.

The marriage contract is also affected by the religious factor. Algenan
law requires besides the consent of both parties, the consent of the matnmomal
guardian. Monogamy is the general rule in Algerian and Islamic laws, but in
certain circumstances and wih certain conditions polygamy is permitted.

Owing to social change in western countries, many features of marriage
asa Iegal inst'itution, have been changed in informal marriage; and the modern
trend in western countries is to abolish the following features of marriage:

(1) the obligation of one spouse to take the name of the other;

"(2) the obligation on spouses to live together; "

(3) the obligation on spouses of sexual fidelity;

(4) the obligation of maintenance;

(5) the husband's right to rape his wife;

(6) the criminal offence of bigamy;

(7) legitimacy of children;

(8) names of children;

(9) nationality, domicile and residence;

(10) the special position of spouses in contract, tort, civil and criminal
evidence;

(11) the special position of spouses in taxation and social security
laws."70 |

The possibility of terminating or dissolving marriage is one of the

important distinctions between Algerian Muslim marriages and western

70 o' Donovan Katherine, "Should All Maintenance of Spouses Be Abolished?" 45
Modern Law Review (1982), 424-433, at p. 431.
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marriages. However, the modern trend in western countries is towards the
free termination of marriage as is clearly seen in the new French divorce
provisions of 1975.

The colonisation of Algerian society by the French has affected Algerian
family and Algerian women. Naturalisation, illitefacy, mixed marriages and
prostltutlon are results of colonisation, which still affect Algerian s001ety in

general and the family and women in particular.
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CHAPTER TWO
THE WOMAN AND THE MARRIAGE CONTRACT

Introduction:

The most important aim of the law in gerieral is establishing equality
among people and removing as much as possible any discrimination or
distinction between the parties of any act or contract, as long as they are in the
same position and under the same circumstances. Marriage is one of the parts
of the Algerian Family Law Code of 1984 where distinction between the man
and the woman appears very clearly.

It is customary for.a couple to become engaged for a period before they
mafry. This promise of marriage is an engagement that either party has the
right to break. Algerian law makes a distinction between the man and the
woman in returning gifts after the breach of the engagement. Article 5 allows
not only the recovery of damages for pecuniary loss, but also compensation for
the innocent party' s injured feelings.

In order to clarify this distinction and the recovery of damages it is
better to look at the position in Islamic law on which Algerian law is based, and
compare this with Scots law which has recently abolished the action of promise
of marriage by s. 1 (1) of the Law Reform (Husbémd and Wife) (Scotland) Act
1984. |

The minimum age for marriage is another aspect where distinction
between males and females exists not only in Algerian law, but in most of laws
in the world. Religious laws encourage marriage even at early age. Whereas
modern legislation try to fix a limit to the age for marriage and prevent
marriage to be contracted below this limit. A look at these religious laws and
modern legislation will show whether there is a right age for marriage,
whether there should be a distinction between males and females in this age,

and whether the marriage below this age can be validated.
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Legislations which allow minor's marriage require the pafenfal consent
besides the consent of the two parties. Acéording to some Muslim jurists the
guardian may force his ward into a marriage. _ _

Algerian law as well as Isi_amic law require, besides the consent of the
parties the consent of the matrimonial guardian of the woman. The woman
- previously married cannot be contracted into a marriage without her consent;
whereas the virgin daughter according to some jurists can be contracted into a
marriage by her father even without her consent.

All the above points will be discussed in detail under the following
sectons:

section one: breach of promise of marriage.

section two: age of marriage.

sectiontree: parental consent and matrimonial guardianship.

SECTION ONE
BREACH QOF PROMISE OF MARRIAGE

In classic Islamic law promise of marriage is viewed as an engagement
that either party has the right to break. This view still exists under the Algerian
Family Law of 1984 article 5/1 which declares " Khutba (engagement) is a'
promise of marriage and either party may break it.”

Under the old law of Scotland a promise of marriage was a contract
that could be enforced by imprisonment or excommunication , especially in
the period of canon law , when judges had power to compel the party to fulfill
his or her promise or pronounce the sentence or withhold it.! That contract
amounted to matrimonium per verbis de praesenti, which constituted a
marriage in that period. :" In such a case, even if in the meantime one of the

parties had actually solemnized a marriage with some one else,the ecclesiastical

1 Fraser P., Treatise on H nd an ife Accordin he Law In,Vol.l,
2nd ed., (Edinburgh: T. and T. Clark,1876)
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courts (at the time of their full power) would have treated the latter as void and
would have enforced the formalities of the original contract.”2 -

By engagement, a man and a woman promise to marry each other
without any terms or conditions. However it is common that they promise to
marry on the fulfillment of certain conditions or the expiry of a certain time.
~In Scotland a promise of marriage does not requiré any formalities. It can be
contracted orally or in Writirrg, personally orina eeremony. While in Algeria
it is customary that a promise of marriage is contracted in a religious
ceremony, which takes place in the house of the woman's parents. The couple
invite their friends and their families. The couple's fathers or tutors agree
about the conditions of the Khutba (engagement) and then the Imam recites
Fatiha and makes-Dua'a3. This kind of Muslim formal engagement prevents
the parties from agreeing to such conditions as " if you become pregnant" "if
you become a prostitute " and " if you have yeurself sterilized"4

Islam in Algerian society prohibits the engaged couple to meet or travel
together alone. The only way for them to meet each other is in the house of the
girl's parents and with at least one of her family, usually her mother present.
This strictness is in the _interest of the girl, since at any time either party is
entitled to break the engagement. | |

The Scottish couple exchange gifts and rings or receive gifts from their
- families or friends. This is also the case in Algeria but In addition, the
Algerian man usually offers his fiancee the whole dowry or part of it.d

Both Algerianéand Scots’law declare that promise of marriage is

2 White Dundas, "Breach of Promise of Mamage" 10 The Law Quarterly Review
(1894) 135-142, at p. 136. .

3 This is a kind of prayer after an engagement and a marriage contract. It is an Islamic
~ custom.

4 Hahlo H.R., The South Afncan Law of Husband and Wife, 4 th ed., (Wynberg,
Cape Town: Juta & Company L.,1975), p. 49.

5 The dower is one of the four elements of the marriage,but it is customary that part of
it is given to the woman during the engagement.

6 Algerian Family Law Code of 1984 article 5/1

7 Law Reform (Husband and Wife) (Scotland) Act 1984.
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not a contract; it does not create ariy rights or obligations between the couple.
Now, as in the past, Algerian and Scots law deal with damages arising
 from breach of promise in totally different ways. When the"éziﬂy Islamic rule
on personal status was finally determined in the period of scholar-jurists, as
part of the vast structure of the Shari'a which derived from the Holy Quran
and the PrOphetic traditidnsg, the law recognised neither damages for
pecuniafy loss nor for solatium. The only effects of the breach of promise of
marriage that the jurists took into consideration were the return of the gifts
and the dowry. However, in the beginning of this century when society
changed, the Muslim jurists and judges' were forced to allow not only the
compensation for pecuniary loss arising from breach of promise of marriage,
but also compensation for solatium for injured feelings. -
Scots law on the other hand, at one time, allowed only damages for

pecuniary loss. Then in the leading case Hogg v.Gow? the court decided that

the damages could be allowed not only for pecuniary loss but also for solatium.
From that date both damages have been allowed by courts until 1983 when the
Scottish Law Commission recommended abolition of the action of breach of
marriage promiselo, which was implemented by the Law Reform Act
198411 |

Before the Algerian Family Law Code 1984 was promulgated, the
matters relating to family status were regulated mostly according to the
Maliki's jurisprudence.12 Concemning the current problems, juldges resolve
their cases according to legal opinions of the Muslim jurists in the whole

Islamic world, especially in Egypt13.

8 See in general Anderson Norman, Law Reform in the Muslim World, (London: The
Athlone Press, 1976).

9 Hogg v. Gow, 27 May, 1812, F.C. 654.

10 Scottish Law Commission no: 76 (1983) Family Law Report on Outdated Rules in
the Law of Husband and Wife, p. 4, paras 2.11, 2.12.

111 aw Reform (Husband and Wife) (Scotland ) Act 1984,

12 There are four great Islamic schools or jurisprudence among the Sunni Muslim:
Hanafi, Maliki, Shafii, Hanbali. The Maliki's jurisprudence is widely dominant in Algeria,

Morocco, Tunisia and Lybia.
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The matters effected by a breach of promise of 'mérriage in both
Algerian and Scots law are: dower14, gifts, and damages. These matters will
be ‘disCﬁssed in both Algerian and Scots law in more detail. " .

‘ All the Sunni jurists15 agree that the dower given by the man to his
fiancee should be returned to him when the engagement comes to an end.16
Firstly, because the dower is one of the effects of the marriage, as Pearl .
says:"...the obligation to pay the mahr (dower) is an effect of the marriage,
rather than an incident."17 Moreover, in the Maliki jurisprudence, the dower
is one of the constituent element of the marriagelg,and since the marriage is’
not yet consummated, the dower should be returned. Secondly, by the

consummation of the marriage the woman will own the dower, but without

that consummation it is still the property of the man. Therefore she must .

return it; if she no longer has it, she must return an equivalent or its value. This
resolution has been adopted in the Algerian Family Code: "The consummation
of the marriage or the death of the husband entitles the wife to the whole |
dower. She is entitled to half of it in the case of divorce before the
consummation of the marriage."19

In spite of the fact that all the Sunni jurists agree that the dower should
be returned, they disagree about the gifts (including the ring) given by a man
to his fiancee. The Hanafi jurists declare that what is given by one party to
another constitutes a gift; and from their perspective, the gift can be recovered

13 Because, the bigest and the oldest university of Islamic studies, El'ashar contains the
majority of greater Muslim jurists. ‘

14 Dower is not a consideration in Scots law , it does not exist in Scottish society,
whereas in Algerian law it is one of the constituent elements of the marriage.

15 see note no: 14. -

16 Sabak Sayid, Figh Essoun, (in Arabic), vol.2, 5th ed., (Beirut: Dar-El-Arabi,
1983), pp. 31-33.

17 pear]l David, A Textbook on Muslim Personal Law, 2nd ed., (Kent: Croom Helm,
1987), p. 61.

18 This view is adopted by the Algerian FamilyLaw 0f1984 in article 9 :"marriage is
contracted by the consent of both parties, the presence of the matrimonial guardian, two
witnesses, and the dower."

19 Article 16 of the Algerian Family Law Code of 1984.
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~ unless there is prohibition of recovery of the gifi, such as cohsufnption or loss
of the gift. Therefore the donor can recover his gift if its form has not
changed, like a ring or a chain, and if it is not sold or lost. There is 1o
distinction between breach of*promise by the man or by his fiancee. The Shafii
jurists require the recovery of the gift itself or its value if it is lost. This
applies also to both couples in breach of promise.. The Hanbali jurists declare
that.there can be no recovéry of the gift even Whén it still exisis, because from
their perspective it is not permissible to recover the gift after it is handed over.
This is the case whichever party is responsible for the breach of promise of
marriage. The Maliki jurists distinguish between the breach by the man and
the breach by the woman. If the man breaches the promise of marriage, he
“cannot recover anything even when the gift is still in the hands of his fiancée.
On the other hand if the woman breaches the promisé, her fiance can recover
the gift itself or its value if it is lost or consumed. }

It seems that this detail by the Maliki jurists corresponds more to justice,
in giving a protection to the woman to return the gift if the breach of promise
is by the man. Because this breach by him itself is an oppression to the woman,
so it is unfair to add another oppression by asking her to return the gift which
she considers her own property. For this reason the Algerian law of 1984 has
taken the view of the Maliki jurists. Furthermore the Algerian law has giveh
another protection to the woman even if the breach is by her individual will;
she is asked to return only what is not consumed or lost.20

It is clear from the Family Law Code 1984, that the Algerian legislator

- has examined the breach of promlse of marriage and the cases of recovering
the gifts given by the man to his fiancee, but has not mentioned anything about
that given by the woman to her fiance. The reason could be that, it is
customary in Algerian Muslim society that the gifts are always given by the
man to the woman.

Whereas, in Scots law, at present, there are no special rules applying to

20 Algerian Family Law Code 1984, article 5/4 translated as: " if the breach of promise
of marriage is by the woman, she returns to her fiance what is not expired."
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the gifts or property disputes. Therefore the general principles of the law of
property apply. The Scottish Law Commission in 1983 made no
‘recommendation for legislation on property disputes between engaged couples
and concluded that the existing law on unjustified enrichment would provide
adequate remedies for any prbblems which might arise in relation to property
between engéged couple:s.21 The matter sta_ndS on the proof of intention as in
the example given by the Scottish Law Commission: "if a man has spent money
without any intention of donation, on improving property belonging to his
fiancee, he may have a claim based on the general law of recompenc.e."22

Cdnceming the engagement rings, in the absence of express intention,
Clive suggested three possible views23 of which courts can choose one to
adapt in their cases. o | | | |

1- If one of the couples has given a ring unconditionally to the other
party, for example as a birthday or Christmas present, it will be
unrecoverable, however the engagement is broken.

2- If a ring is given on the implied condition, it is recoverable, if the
marriage does not take place for any reason other than the breach by the
donor. | |

3- If a ring is given on the implied condition that it is returnable, then it
is recoverable for whatever reason the marriage does not take place.

‘The Law commission declared that the engagement rings did not differ
from various othér gifts between couplés; and it concluded that the majority of
those who commented, thought that no special statutory rule on engagement
ring was necessary. Therefore, it could be left to be regulated by the general
law.24

Given that actions for breach of promise have been .abolished by the

- Law Reform of 198425, engagement now gives rise to no legal rights or

21 Scottish Law Commission no: 76, 0p. cit, p. 5, paras 2.14..

22 bid, P. 5, para. 2.13, and Newton v. Newton 1925 S. C. 715.

23 Clive EM , The Law of Husband and Wife inScotland, 2 nd ed. (Edinburgh: W.
Green & Son,1982), pp. 27-28.

24 gcot. Law. Com. no: 76, p. 6, para. 2.15.
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~ -obligations between the couples. Yet Thomson says: "if engagement rings
were presumed to be-outright gifts; but that this presumption should be able to
be rebutted on proof that the gift was intended to be subject to the condition
that it should be returned if the marriage did not take place."26

-Engagement gifts given by a third party are returnable if the mamage’
does not take place27

Damages for breach of promise:

It has been said that the promise of marriage is not an enforceable
contract and that either party is entitled to break it. The breach of it may be
justified or wrongful, but: "...if the wrong is of that nature that it cannot be -
repaired by specific implement of the obligation, if yéu cannot remove it by
fulfilment, then damages must be paid for it."28 |

The classic Islamic law did not recognise ahy damages for breach of |
promise for either pecuniary loss or solatium. The reasons may be29:

1- Damages are awarded only for breach of an obligation such as a
violation of contract, or for tort; and since the engagement is just a promise,
not a contract, the breach of it creates no material right or obligation.
Moreover such breach is not a material action which causes a material tort such
as the waste of someone else's property.

2- The marriage will not bé perfect without the consent of both parties,
and if damages are awarded for the breach of promise, this will, by
implication, force the defender to accept the marriage under the threat of legal
action.30 | -

25 Law Reform (Husband and Wife) (Scotland) Act 1984.

26 Thomson J. M., Family Law in Scotland, (London: Butterworths, 1987) p. 8.

27 14.

28 Lord Meadowbank, in the case of Hogg v._Gow, May 27, 1812, F.C. , 654, at p.
657.

29 These opinions were given by Shahin, a lecturor in Oran University in 1986.

30 This opinion is the same given, as a second criticism of Scots law, by the Scot. Law.
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3- In earlier periods of Islamic society, there was no .Way that the fiancee
could be injured by breach of promise, since the woman was secluded from her
fiance. There was no relationship between them till the time of marriage. In
this case the woman had no injured feelings or reputation.

The same situation existed, and still exists in several parts of rural areas,
in Algerian society: "most Algerian marriages are arranged both because
young women and men are kept separated and because a marriage has
important consequences for other members of both families."31

But nowadays, Islamic society has changed by the development and the
influence of the weétern civilization; as a result many engaged couples arrange
their marraiges with their own conditions. ThlS may cause some mjury to one
party by the breach of promise by the other.,

Muslim jurists have thought about damages and consequently their
opinions were divided in three different Ways32 |

1- The first opinion is given by Sheikh Muhamad Bakhit who argues that
" no damages can be awarded for a breach of promise since it is a right for both
parties. It is accepted by custom and law that whoever uses his own right is not
responsible for any damage arising from the use of his right.

2- Doctor Mustapha Essiba'i suggests that in cases of injury the rule of
damages for a breach of promise is an ’equitable principle acknowledged by the
Shari'a by two legal principles; the first is the misuse of a right which was used
by the Hanafi jurisprudence such as the guardian misusing his right over a
minor. The second one is the principle' of obligation under the Maliki
jurisprudence: if someone voluntarily engages to do something, he must do it.

3- Sheikh Abou Zahra argues that breach of promise itself is not a cause
of damages, since it is a right of both parties, but if that breach is accompanied

by an injury caused by the other's will, for example if a man requests his

Com. no: 76, for abolition of actions of breach of marriage promise, p. 2, para. 2.5.
31 Stiem J udith, "Algerian Women : Honor, Survival, and Islamic socialism", in

Iglitzing & Ross (Eds.), Women in the World: A Comparative Study, (Santa Barbara,
Oxford: Clio Books, 1976) 229-241, at p. 231.

32 An unpublished Arabic Lecture by Shahin, in Oran University 1986.
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fiancee to give up her job, or a woman askes her fiance to prepare a particular
house for their marriage and so on the party does not injure the other by his
breach of promise but by the injury which accompanies that breach which he
or she participates in. Therefore if that woman gives up her job at the request
of her fiance, he will be resposible for her damages, and vice versa. |
~ Like the jurists, the judges in the early days were divided into two
"groups. Some of them did hot'»a'llow damages relying on the view that the
breach of promise is an act allowed by law, so it cannot be the subject of a
claim of compensation. Moreover the Shari'a charges the husband who
~ divorces his wife before the consummation of the marriage only the half of the
dower that he gives to her, so it will be unreasonable to charge him for
damages which may be more than that if he breaches his promise of marriage.

But many other judges have allowed damages33 on the basis that the
breach of promise was permited to enable the parties' to avoid an undesirable
marriage which would not accomplish its expected purpose. The law should
not protect an unreasonable and unjustified breach. Furthermore the court
could not waive its authority to evaluate the actions of one party causing injury
to another. , ‘ |

This last view was adopted by the Supreme Court of Appeal of Egypt in
its decision of 14 December 1939.34 Doctor Sanhouri has summarised that
decision in the following principles: |

- 1- an engagement is not an enforceable contract. ,

2- the mere breach does not give rise to any damages.

3- if the breach is accompanied by other actions causing injury to one
party, it may give rise to damages on the ground of tort.

Algerian law has adopted the view that allows damages for pecuniary
loss and solatum in the section 5(2) : "if the breach of promise causes any
material or moral injury to one of the parties, damages may be awarded."

From this section and from what has been seen before, it is clear that,

Algerian law has only general rules for breach of promise, and has left many

33 Naser J., op. cit, p. .
34 The Egyptian Court of Cassation, Cassation Hearing of 14 December 1939,n0: 13.
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details without resolutions. Yet, it is true that it sayé in section 222: "in the
absence of a provision in this Act, the case must be resolved according to the
principles of Islamic Shari‘a." |

It has been seen before that the view of allowing damages is new in
. Islamic law The f1rst court adopting that view is the Egyptian Court of
Cassatlon 35 So, many details are still left without provision. This is
espec1ally important in Algerian law where legislation is the primary source of
rules that judges must adopt, unlike Scots law where precedents are the
primary source of law which judges must follow.

There is only one section in Algerian law which discusses damages for
breach of marriage, for that reason the matter is still confusing or uncertain.
It is not qleér from that if the damages are awarded against the party whose
breach is justified, or awarded only if there is a wrongful failure to implement
the promise. | N

Scots law in this matter, is very clear: "such breach of promise, if
without legal justification, gives the other party an action for damages.’.."36
Therefore damages may be awarded, if the party has wrongfully refused to
implement his promise, or delayed it, without good reason, for more than a

"

reasonable time, as in Currie v. Guthrie37, ...in which continued and

unjustified delay in fulfilling a matrimonial engagement could be held to
amount to breach thereof"38, or it has been inferred from his conduct or

‘'words which justified that he would not implement it, as in Stoole v. Mc

Leish39; or by conduct to force the other party refusing to implement his
promise, for example by marrying another party, as in the case of Cattanack
v. Robertson*0. '

35 see note 35.

36 walker David, Principles of Scottish Private Law, vol. 1, 2nd ed. (Oxford
Clarendon Press, 1975) p. 235.

37 Currie v. Guthrie, (1874) 12 S.L.R.75.
38 Liddell v. Easton's Trs (1907) S.C. 154.(argued for the defender).
39 Stoole v. Mc Leish (1870) 8 M.613 per Lord P.Benholme at 614.

40_Cartanack v. Robertson (1864) 2 M.839.
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It is not as clear in Algerian law, as in Scots law , whether or not the
pursuer can be awarded damages, if the defender has the above justifications
~ for his breach.

The main purpose of the engagement is to permit either party to know

the other well; therefore it may come to his or her notice after the engagement

that the other party is unfit for him or her; for example, if a woman discovers

that her fiance is a drunkard or is impotent, or the discovery by a man that his
fiancee is pregnant.41

Even so in Scots law "there can be no precise rule on what will or will
- not justify a breach of promise. Everything depends on the circumstances of
the particular case, and on the social attitudes of the time"42

From article 5/2 of the Algerian Family Law, which declares that for
‘any material or moral injury caused by breach of promise, damages may be
awarded, it is eXpressly understood that damages may be awarded whether or
not breach of promise is justified. But the best way would be to reform that
section by adding the expression "without good cause", so that it reads: "for
any material or moral injury caused by breach of promise without good cause,
damages may be awarded". Otherwise the law will be éontradictory for the
following reasons: | |

1- The same article 5/1 says that: "engagement is a promise of marriage
and each party could breach it". So it is not reasonable that the law allows the
party to breach the promise of marriage, and asks for damages, even if he or
she has a good cause.

2- While dealing with divorce, Algerian law declares that if the judge
notices that the husband divorces his wife abusively, the judge should allow
damages for her.43 Not only that, but furthermore, the law has given the wife

the right to ask for divorce on several grounds44 which will be discussed

41 Clive,_op. cit, p. 23.
42 1d.

43 Article 52/1 of the Algerian Family Code of 1984.
44 Article 53 of the Algerian Family Code of 1984..
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later in the divorce chapter. ;

In these two articles, Algerian law allows the parties to breach the whole
contract of marriage (by divorce) without any damages awarded if there is a
good cause for that breach, while in the breach of a mere promise of marriage,
allows damages for material and moral injury, without mentioning whether
‘any reason or ground should exist for that. | |

Conceming damages for breéch of prom.ise, as has been said before,
Algerian law ailows damages for pécuniary losses as well as solatium. But
what are these damages and on what basis are they awarded?

In the Scottish case of M'Intyre v. Cunningham45 it was declared that:

"...damages may be divided into three distinct heads; (1) outlay caused in

expectation of marriage; (2) injury to feelings, and (3) prospective or future .

loss." |

A claim for outlay caused in expectation of marriage entitles the pursuer
to compensate any expenses incurred in reliance on the marriage, such as
wedding clothes, furniture as in Grahame v. Burn#9. B

A claim for injured feelings depends on the manner of the breach and
the justification that this was particulary shocking or hurtful#/; the example
given for this is: "the defender was already married."48

A claim for patrimonial loss or future loss, entitles the pursuer to
financial advantages or opportunities which might have accrued if the
marriage had taken place. S |

Do these three kinds of claim succed in Algerian law?

The first kind seems to be logical for compensation, but its importance is
‘reduced by custom; especially for woman. She will not undertake expenses for
the engagement ceremony; And even if she does, it will be little, since it is

customary that although the ceremony takes place in the house of the girl's

45 M'Intyre v. Cunningham (1920) 36 Sh. Ct. Rep. 54.
46 Graham v. Burn (1685) Mor. 8472.

47 See Walker D. M., The Law of Civil Remedies in Scotland, (Edinburgh: W. Green
& Son, 1974) pp. 986-987.

48 1d; see e.g Beyers v. Green [1936] 1 All E. R. 613; Shaw v. Shaw [1954] 2 All E.
R. 638.
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parents, the parents of her fiance are asked to bring all that is necessary for that
ceremony. moreover, even if the engagement is broken by the man, she will |
not lose her wedding clothes or furniture, but as is customary, she keeps them
for a future marriage.
Concerning the second kind of damages (injured feelings) Scots law
" compensated them49 before” abolition of actions of breach of promise in
1984. Algerlan law still allows damages for mJured feelmgss_o. This may be
criticised in the following manner: ‘

1- Allowing damages for injured feelings in breach of promise means
that this promise is more binding than the contract of the marriage itself, since
the parties have the right to break the marriage contract by divorce at any

time.51 |

2- The husband who divorces his wife for a reasonable cause is not

- bound to pay any damagcs.52 Therefore it is not logical to bound him to pay
damages not only for pecuniary loss but also for injured feelings in the case of
breach of a mere promise. |
Damages for injured feelings might be awarded in Scots law by an action
- for breach of promise combined with a claim for seduction3 in the case of

the pursuer's prior chastity. Therefore evidence of prior unchastity of the

pursuer defeats the claim completely>*. Whereas in Algerian law, thereisno -

claim for damages for seduction, since the law forbides any intercourse
between a man and a woman outside marriage, even if they are engaged.
Regarding the third kind of damages (future loss) as when the woman

gives up her job, there is a general principle that the pursuer "must take

49 M'Intyre V. Cunningham (1920) 36 Sh. Ct. Rep. 54.
50 The Family Law Code of 1984, article 5/2.

51 See articles 48, 52, 53 of the Algerian Family Law Code of 1984.

52 The Algerian Family Law Code of 1984, article 52.

53 See Walker D.M.,Principles..., 3rd ed., 1982, p. 222; Cathcart v. Brown (1905) 7
F. 951;_Marray v. Fraser, 1916 S. C. 623, 625; and some other cases cited by Walker, p.
222, note no: 34.

54 See Walker D.M,, The Law of Civil Remedies..., p. 988
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reasonable steps to minimise loss applies, and she must have tried to obtain
other comparable employment, and can be compensated only ‘in so far as . .
reasonably comparable altemative employment cannot be obtained."d?
Another loss of financial advantages which may have accrued from not the
marriage taken place, is the loss of the marfiage itself. This kind of loss has
been criticised as: "the evidence shows that the marriage, if it had taken place,
would have brought neither prosperity nor happiness to either of the .
parties."56 Moreover "this factor is much less important than in the
éighteenth and nineteenth centuries when "a good match" was in many cases the
only career open to a girl and her only chance of livelihood "7

In Algerian law, the compensation of this kind of loss may be criticised
in that the woman who is divorced has certainly lost the marriage, and may
never be married in the future, especially if she has children. This woman has
~ never been entitled to damages for that loss, SO it is inconsistant with allowing
damages to the woman who has lost only a mere promise of marriage, and who
will be more probably married, especially if she is still a virgin.

Additionally, the criticisms of Scots law by the Scottish Law
Commission?8 can also be applied to Algerian law as the following:

1- It seems that many people regard the engagement as a social
commitment rather than creating a legal relationship.

2Tt is not in the interests of the parties to induce them to enter into
marriage by the threat of legal action. | | o

3- This situation may afford séope'for blackmail claims, even though
there are few blackmail attempts, this may be thought to be too many.

4- Allowing damages for breach of promise is inconsistent with the
approach taken to financial provison on divorce (aliment in Algerian law)
which is no longer generally regarded as providing damages for breéch of the
obligations assumed on marriage.

55 ibid, p. 987, See e.g._.Quirk v. Thomas [1916] 1 K.B. 516.
56 M' Intyre V. Cunningham (1920) 36 Sh. Ct. Rep. 54.

57 Walker, id.

58 Scot. Law. Com. no: 76, pp- 2-3, paras. 2.4-2.7..
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5- It may seem anomalous that damages can be awarded against someone
for withdrawing from an engagement but not for withdrawing from a
marriage. |

From what has been said it is in the best interest of the parties and of
society that Algerian law should abolish the actions for breach of promise; or
at least abolish any damages for moral loss or injuréd feelings, and provide
that damages may be awarded only for pecuniary losé with justification of an

unreasonable breach of promise.

SECTION TWO
AGE OF MARRIAGE

Introduction:

All laws in the world, past and present, agree that being below a certain
age is an impediment to marriage. The only disagreement is as to what this
certain age should be. Some laws, like the English and the Scottish, in the past
allowed minors to marry. Some others went to the other extreme by raising
this minimum age to 25 in the case of the female and 30 in the case of the male
such as the French law.>9 _ |

- Indeed, child marriage was widely acéepted‘inr old societies, but in
modern societies, even though it still exists in some countriés, there is some
movement to abolish it. This movement started in the 1920's when the League
of Nations was concerned about the white slave traffic.60 The'method to
combat child marriage was shown by the convention of New York on
December 10 1962 which declared in its article 2:

"States parties to the present convention shall take legislative action

59 Brissaud Jean, A History of French Private Law, (London: John Murray, 1912), pp.
116-117.

60 Clive E, "The Minimum Age For Marriage", Scottish Law Times (1968), 129-132,
at p. 129
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to specify a minimum age for marriage. No marriage shall be legally
entered into by any person under this age, except where a competent
authority has granted a dispensation to age, for serious reasons, in the
interest of the intending spouses."61 : |

In some legislations marriage is an occasion for the emancipation of the
minor. The minor girl, for instance, who marries at 14;5,, is fully a major even
at that early age.62 Whereas other jurisdictions such as Scots law before
1984, adopted the rule that a minor wife passes from curatory of her father to
that of her husband. Now marriage automatically frees a minor so that neither

spouse is subject to the curatory of the other.63
Modermn legislations tend to restrict the minor's marriage in different

ways: some limit it by only specifying a minimum age without further
restriction such as pafental consent, such as in Scots law. Some others, besides
this, require the parental consent before a certain age such as the English and
the French laws. A few, in addition to parental consent, require the Minister's
permission under a certain age, such as the Marriage Act 1961 of South
Africa.%4 Further than that, the majority of Islamic countries require the
consent of the girl's father or her guardian, even if she is an adult, and make
his consent to her marriage one of the main requisites of the validity of the
marriage contract. |

Even though modern legislators agree about limitation of minor"'s'
marriage there are wide differences between them as to the"p’reéiée minimum
ages of marriage. Since this is due to the’differences in societies and the
historical origins, the above differences cannot be understood without a prior

knowledge of history. The following points will be discussed below:

I- The view of religious laws on the minor's marriage.

61 United Nations, Convention on Consent to Marriage, Minimﬁm Age for Marriage
and Registration of Marriages, New York, 10 Decembre 1962. '

62 See Stoljar S. J., "Children, Parents and Guardians", International Encyclopedia of
Comparative Law, vol.iv, chap.7, at p. 75; and the French Civil Code article.476.

63 Scottish Law Commission no: 65, 1985, at pp. 62-27.

64 Hahlo, op. cit, p. 88.
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I- A historical background of some modern lbaws in this matter.
ITI- Is there a right age to marry?.

IV- Should there be a different age for males and females?
V- Validation of under-age marriage.

I- The view of religious laws on the minor's marriage:

According to earlier canon lawd3 the age of capacity to marry was
fourteen for a boy and twelve for a girl. the Codex Iuris Canonici (C.1.C)
raised these ages by two years each.%0 Canon law allowed marriage of young
people even against the will of their parents, because parental consent or other
compulsion might prevent the fidelity to the marriage sacrament. Even though
'thismarriage‘ was regarded undesirable, it appeared less of an evil than pre-
marital sexual intercourse.57

In Jewish law a person can contract a marriage as soon as he or she
attains the age of puberty which is presumed to be the age of thirteen for boys
and twelve for girls.68 The Jewish law is totally different from Christian law
in regarding the parental consent. Whereas Christian law encourages the
minor's marriage even without parental consent, Jewish law, gives a power to

the father or husband over the daughter or the wife, based on the trust that the

| pbwer would be used in her interest. As a result a minor girl can be
represented in her marriage by her father who can give her in marriage even
without her consent.69 | o |

In Islamic law there is discord of opinions between Muslim jurists on

minor's marriage. Though the majoﬁty of jurists think that children below the

65 The Christian law's view will be shown later in the brief study of the historical
development of French and English laws.

66 Neuhaus P. H., "Christian Family Law", International Encyclopedia of Comparative
Law, vol.iv, chap.11, p. 13. '

67 Id. ‘

68 Menachem Elon (ed.), The Principles of Jewish Law, (Jerusalem: Encyclopaedia ;
Judaica,1975) p.363.

69 Falk Ze'ev W., "Jewish Family Law", International Encyclopedia of Comparative
Law, vol.iv. chap.11, pp. 29, 42.
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age of puberty, can be given in marriage by their guardians, a few like Uthman
al-Batti, Shubruma and Abou bakr al-Asamm declare that children under
puberty may never be married or given in marriage by their guardians, and if
that happens the marriage would be v0id.70 Their arguments are:

- 1- The Holy Quran says: "Check up on the orphans till they attain the age
of marriage; then if you find them sensible hand over their property to
them."71 It is clear from this (acéording to their view) that the age of
marriage is the sign of termination of minority, so it is not permitted to marry
the ward before his or her puberty. |

2- The aims of marriage are cohabitation, posterity and creation of a
family and these aims will not be fulfilled 'by the minor's marriage.

3- It is unfair to force and attach the minor's in marriage which may not
suit them after attaining their majority. h

The majority of Muslim jurists do not require puberty as a féquisite to
validate the minor's marriage. They require the marriage contract to be
submitted to the same rules as other civil contracts. ’Therefore, if the minor's
marriage was contracted by his or her guardian other than the father or
grandfather, he or she, after attaining the age of majority, has the right to
ratify or invalidate that marriage.72

Apart from that, their arguments for the minor's marriage can be -

 summarised as follows:

1- The Holy Quran makes it valid as it appears from this verse: "the
prescribed period for those of your wives who hvave‘ lost all expectation of
monthly courses, in case of doubt, is three months and also in case of those who
have not had their monthly courses."(Ixv, 5). Ali Yusuf comments on this

70 Anderson N., "The Syrian Law of Personal Status", 17 Bulletin of the School of

Oriental and African Studies University of ;London, (1955) 34-49, at p. 37, and Anderson
N., "Islamic family Law", International Encyclopedia of Comparative Law, vol.iv. chap.11
pp. 58, 62.

71 Sura iv, verse 6.

72 Chehata Ch. "La Conception Nouvelle de la Famille Musulmane dans les Recentes
Reformes Legislatives en Matiere de Marriage"”, Rapports Generaux 7em ngr
nternatinal de Droit Compare UPPSALA 6-13 August 1966, 56-66, at p. 60
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verse by saying that: "f6r normél women, the Iddat is three monthly courses
after separation: if there are no courses or if the courses are in doubt, it is three
calendar months. By that time it will be clear whether there is pregnancy: if
there is, the waiting period is till after delivery.".73

~ 2- There are many facts which attest to the validation of minor's
marriage everywhere, in Islamic law, even in the earliest period of Islam; the
Prophet himself affirmed that, by marrying Aisha when she was six years old
and he consummated his marriage when she was nine years old.74

These jurists who allow minor's marriage, require that the marriage

must be contracted by the consent of the minor's guardian.
II- A historical background of some modern laws:

A- French law: | |

As everywhere is Europe, canon law exercised a great influence on the
formation of the French matrimonial law. During several centuries the church ‘,
governed all matters pertaining to this subject. Only in the sixteenth century,
the Kings tried to limit the power of the church. According to canon law it was
dangerous to discourage ybung people from concluding a union which is
considered to be a sacrament. Therefore, a rule was adopted that a marriage |
concluded by young people even against the will of their parents was valid.75»

Facing this situation the Kings fought the church to establish the rule that
marriage of persons under-age required parental consent so as to be valid. In
order to establish the Kings' views, the juridical expedients were as follows:

1)- Public bans were introduced declaring that marriages carried out
without the consent of the parents had to be declared clandestine, and

clandestine marriages were contrary to the church rules which prescribed that

73 Commentary of Ali Yusuf.A on the Holy Quran Ixv, verse 4.

74 Al-Bukhari, Sahih Al-Bukhari,(translation by Khan M.), Vol.7, (Beirut: Dar Al-
Figr) p. 50. ’

75 Simon Manfred, "Parental Consent in French Law", 56 Juridical Review (1944)
109-122, at p. 114.
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the canubial marriages should be made public.76

2)- The courts assumed that where minors contracted a marriage
without parental consent, it was a case of seduction and this exposed the
husband to the penalties attached to abduction, which could give rise to an
annulment of the marriage on the ground that the consent of the spouse was
deemed to have been extracted by force 77

As a result of these developments two Royal Ordinances were
introduced; the Edict of February 1556 and the declaration of November 26th
1635. - |

The first one declared that girls under 25 years of age and boys under 30
could not marry without the consent of their parents. Those who passed the
age of marital majority must nevertheless send to their parents "un acfe de
sommation respecfueUSe"(an act of forrhal respect)» asking their advice and
~consent. After two attempts (ie sommations) the couples could marry despite
their parents' refusal. Moreover, parents had the right to disinherit their child
and to revoke donations previously made.’8

" The second one declared the punishment of the young couples who had

concluded a marriage without their parents consent, by the loss of their rights
of succession and advantages which may be bestowed by the marriage contract
or by testament of their parents.

Article 40 of the Ordinance of Blois of 1579 pI‘Ohlblted priests from
celebrating a marriage not approved by the family of the future couples. The
priest was to be punished as the abettor of a crime of abduction if he did not

respect this rule.
The law of September 20th 1792 maintained the necessity of parental

consent only for the future couples under the age of 21 years of age. Above L

this age the person obtained a full matrimonial independance. It abolished also

those "sommations respectueuses";79

76 14.
77 14, and Weill Alex, op. cit,p. 138.
78 Weill Alex, op. cit, p-139.

79 Simon, op. cit, p. 115.
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The Civil Code reintroduced the old system which made a distinction
~ between the matrimonial majority of men and women, and declared girls
under 21 and men under 25 were not to marry without their parents' consent.
It reintroduced also the "sommations respectueuses” for women between 21
and 25 and for men between 25 and 30. The law of June 21st 1907 reduced the

matrimonial majority to 21 years for both sexes, and abolished the "actes -

respectueux” for persons attaining the age of 30, and changed them to simple
notifications. |
The law of April 28th 1922 decreased the limit of 30 to 25, and the law
of February 2nd 1933 modified the article 151 of the Civil Code and abolished
totally the modifications. 80
By the law of July 5th 1974 the age of legal capac1ty to marry, was
- reduced from 21 to 18 for males and_to 15 for females, and couples above the
age of 21 could marry without parental consent. Males between 21 and 18 and
females between 21 and 15, could not marry unless they obtained the requisite
consent of their parents. |
Furthermore the Procureur of the Republic of the place where the
marriage to be celebrated, can issue dispensation orders to reduce those
minimum ages. 81
The pregnancy of the woman was usually a sufflclent reason to give

those dlspensatlons.82
B- English law:

According to canon law and common law a person could contract a
marriage if he or she reached the legal age of puberty which was 14 in the case
of a boy and 12 in the case of a girl. If the marriage was contracted when one

or both parties were under the relevant age, it was not void, but either party

80 Carbonnier,_op. cit, p. 42.
81 Civil Code art.145.
82 Glendon M, op. cit, p.3 0.
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could avoid it when he or she attained the age of majority.83

There are Suggcstions.84 which show that child marriage existed even
for children under seven years of age, provided that the parties at that age were
capable of consummating it; furﬂlerrnoi'e, a "marriage between a boy of four
or five years and a girl who was no older seems capable of ratification, and as a
matter of fact parents and guardians often betrothed, or attempted to-betroth,
children who were less than seven years 0ld."85 |

The parental consent was not requ1red due to the pohcy of canon law
which opposed restrictions on young people from concludmg a sacramental
union. Because of the old common law rule that a wife's property was vested
in her husband on marriage, a girl with a large fortune was a very attractive
catch, and as a result "the "Fleet' parsons thrived-profligate clergy who traded

‘in clandestine marriages.".86 Assﬁming that there was danger to society if
such marriages became the rule, Lord Hardwicke's Act was passed in 1753 to
stop these abuses. This Act had two main solutions to prevent clandestine
marriages and establish the solemnisation of marriage:

1- A marriage would not be valid unless it was solemnized according to
the rites of the church of England, in the presence of a clergyman and two
other witnesses. ,

2- Parental consent had to be obtained if either party was under the age
of 21, if this was impossible or unreasonably withheld, the consent of the
chancellor had to be obtained.87 |

Although Lord Hardwicke's Act had effectlvely put an end to the
clandestine marriages in England, it was not completely effective in putting a

stop to marriage without parental consent. It caused a great social evil®8 such

83 Cretney,_op. cit, p. 16. :

84 Jackson.J., The Formation and Annulment of Marriage, 2 nd ed.,(London:
Butterworths,1969), pp. 26-27, and Pollock & Maitland, The History of English Law, vol.
2, 2nd Ed., (Cambridge: Cambridge at the University Press,1968) pp. 390-91.

85 Pollock & Maitland ,.op. cit, p. 391.

86 Bromley P. M., Family Law, 5th ed (London: Butterworths ,1976) p. 34.

87 Ibid, pp. 34-35.

88 Jackson,.o op. cit, p. 24.
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as runaway marriages and as a result many couples evaded it simply by
marrying in Scotland so that the 70 years following the passing of the Act saw
an increasing number of "Gretna Green" marriages.89 This was why in 1823
the legislator repealed Lord Hardwicke's Act and replaced it by a new
,-Marriage Act. It declared that when a minor's marriage was contracted
without the parent's or guar.dian's consent, it was procured by fraﬁd, and the
Attorney-General, on the request of the parent or guardian, might sue for the
forfeiture of any property acquired as a result of the marriage by the party
who had perpetrated the fraud. '

In 1929 the Age of Marriage Act enacted in its first section that a valid
marriage could be contracted only when both parties had reached the age of
16, and any marriage in which either party was under this age was made
v0id.90 The provision that both parties must be over the age of 16 had
stopped the runaway marriages, so that no person under this age could contract
a valid marriage even if he or she was not domiciled in England and even if he
or she had the capacity to marry by his or her own lex domicilu as it was
declared in the case of Pugh V. Bugh91.

The reasons for the change of minimum age to 16 can be summarised as
follows: , ,

1- The age of maturity was higher than it had been in the past.

2-1t was 1ncon51stent to have SIXteen as the age at which a girl could
consent to sexual intercourse outside marriage if she could marry at twelve. It
was said that men threatened with prosecution for unlawful intercourse with a
girl under sixteen would stifle it by marrying her (so that she could not be

- compelled to give evidence).92 |
3- The League of Nations in the 1920's was trying to outlaw the

institution .df child marfiage because of the white slave traffic. It was found

89 Bromley, op. cit, p. 35.

90 Ibid, pp. 30-31.

91 Pugh v. Pugh (1951) 2 AILE.R. 680.
92 Cretuey, op. cit, p.16
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- that low ages of marriage facilitated the movement of young girls across

borders. "The British representatives were therefore hafdly in a position to.

preach the merits of a low minimum marriage age"93, as a result the age was
raised to 16. oo

| In 1949 the Marriage Act took away the Attorney-General's power to

sue for the forfeit:ure‘ of property, which was introduced by the Marriage Act

1823. o |

In 1969 the age of consent was lowered from 21 to 18 by the Family
Law Reform Act 1969. Therefore any person over 18 could marry without
the consent of any other person. |

Below are some of the arguments supporting the reduction of the age of
free marriage from 21 to 18:

1- Parents are not always wise and disinterested in their
recommendation to their children in marriage. There are some cases of
- mothers forbidding marriages which remove their useful daughter’fr(')rn
home, and "sometimes unacknowledged problems in the parent's own
marriage entirely distort their judgment".94 |

2- Putting the power of an absolute veto into the parents' hands may
embitter relationships between parents and their children. Moreover persons
under 18 may feel that the wait until 21 too long, so they may force parental
consent by getting pregnant or running away to marry, or avoid consent by
“applying to the courts. , -

3- Nowadays the young person is often living apart from his parents
when consent is required. "The Free Church Federal Council stresses the fact
that with the greater mobility of modern life the law in practice often decrees
that the child, far from submitting to a judgment based on intimate knowledge
- and concern, has to dig out an absent parent, present him with an entirely .
unknown intended, and then accept whatever pronouncement the parent sees fit
to make.".9>

93 Clive E., "The Minimum Age for Marriage", Scottish Law Times (1968)129-132, at
p- 129. ’
94 1 atey Committee on the Age of Majority. 1967, cmnd. 3342, p.48.
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C- Scots law:

Here it was the canon law which applied; the age of fourteen in the case
of males and twelve in the case of females. Persons under these ages could not
marry nor could their parents give their consent for them to marry. Although
there were some cases where persons married under these ages, (for instance
one girl married at the age of ten, another under twelve, a boy was only ten), in
all these cases marriages were declared by the consistorial court, null and
void. 96 ,

The consent of parents was not essential for the validity of the marriage
even if the court regarded it as highly desirable. Especially after the
~ Reformation, the church of Scotland attached some importance to the parental

consent and required it as an essential. Fraser said that "another requisite to
the regular celebration of marriage during the sixteenth century was the
consent of parents. In the First Book of Discipline (Voce "Marriage"), the
consent of parents (under the control of the magistrates) was required; and
there are many entries in the ecclesiastical records showing how this enactment
was enforced.".d7 |

There are some suggestions showing that during the sixteenth and

seventeenth centuries, regular marriage without parental consent was
prohibited, but it was not regarded as null.98 This provision of parental
consent was disused before the end of seventeenth century, and the canon law
‘rule of marriage age remained till 1929 when the Age of Marriage Act
declared that marriage between persons either of whom was aged under 16 at

the time, was void. There were some suggestions for increasing the minimum

95 Latey Committee 3342, pp.48-49.

96 Fraser P., Treatise on Husband and Wife According to the Law of Scotland, Vol.1,
2nd Ed.,(Edinburgh: T. and T. Clark,1876), pp.51-52.

97 Ibid, p.246

98 Clive E., "Parental Consent to Marriage", Scottish Law Times 1968, 133-136, at p.
133. '



56

age and others for reducing it, but Kilbrandon Committee recommended that
the minimum age of marriage should remain at 16.99

The difference between Scots law and English law on the matter of age
of marriage and parental consent, is the result of the fact that the Lord
_ Hardwick's Act of 1753, which required the parental consent of either party
| under the age of 21, did not extend to Scotla'n_d.lool This was why many
English couples ran away to marry in Scotland. .

D- Algerian law:

As has been seen under Islamic law, the majority of the Muslim jurists
allow minor's marriage. This was abused by many customs in Islamic and
Arab societies especially among the'_countryside people. Therefore some
reasons which encourage the minor's marriage among these people:

The first is the economic motive which makes the minor's marriage an
opportunity to bring in a wife to serve the husband's parents and to help him in
his farm, and to bring up a large number of children to work and contribute to
the family income.

The second is the emotional motive which encourages minor's marriage
to attach and strengthen the family ties. 101

In Algeria and in all Arab countries, the minor's marriage was wide
spread and the child, especially the girl, was given in marriage without or even
against her consent.102 This situation has pushed many modern Muslim jurists
to criticise it and as a result the majority of Muslim legislators 'opposed it by

limiting the minimum age. The first legislation was the Ottoman Family Law

99 Kilbrandon Report, the Marriage Law of Scotland, 1969, cmnd 4011, p.11 and the
Marriage (Scotland) Act 1977.

100 Clive E.,_op. cit, P. 133.

101 For further details see Diab Fawzia, The Values and Social Habits, (in arabic),
(Beirut: Dar Al-Nahda Al-Arabia, 1980), p. 246 et seq.

102 Breugel H,. La Valeur du Mariage Musulman Traditionnel, en Algerie et en Tunisie,
(London: Pontificia Universitas Gregoriana,1962) p. 32 et seq.
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Ordinance in 1917 which providea in art.4 that a condition of competence for
marriage was that the bridegroom should be at least eighteen and the bride at
least seventeen. | |

This legislation was the first guide for all other Islamic and Arab
legislations that followed it, though with some differences: the Egyptian
Family Code of 1923, the Syrian Family Law of 1953‘,‘ the Tunisian Personal
- Status of 1956 and the Moroccan Law of 1957.103

Under the French colonisation, the first law which regulated the
Algerian minimum age for marriage was the law of 1930 which in art.1,
restricted the age of marriage to fifteen for both sexes. Article 5 of the law no:
59-274 of 1959 stated that males under 18 and females under 15, can not -
~contract a marfiage. However, the president of the court of first instance can
givé dispensation for serious reasons. Males between 18 and 21 and females
between 15 and 21 were already able to marry with their parents’ consent
according to the law no: 57-778 of July 1957. ,

The law no: 63-224 of 1963 on limitation of marriage age abolished by
art.1 the article no: 5 of the law 59-274, and raised the minimum age for the
girl from 15 to 16 and added that the president of the High Court can give
dispensation after consulting the procurer of the state. Its article 2 stated that
as the agent of Civil Status the judge, couples and their legal representatives
who do not respect the ages provided for in article 1, will be punished by .
imprisonment from 15 days to 3 months and fined from 400 to100 FF, or by'
either one of these penalties.104 : |

After 1963 some Algerian draft lawsl 05 were prepared for
promulgation for a new Family Law, but they were not successful.

In June 1984, the new Family Code was promulgated. It stated in art.7

103 Chehata, Ch., op. cit, p.51 et seq.; Chehata Ch., "Le Lien Matrimonial en Islam",
21 Revue du Droit Canonique (1971) 57-69, at p. 61 et seq.

105 Tpe Algerian Law no: 224-63 on Limitation of Age of Marriage.

105 The first draft (1963-64), the second (1966), see Borrmans M., Statut Personnel et
Famille au Maghreb de 1940 a Nos Jours, (Mouton, Paris, La Haye: Mouton & CO.,1977),
pp. 521, 525.
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that:"the capacity for marriage is set at 21 years for men and 18 years for
women. However, a judge may accord an age exemption in the interest of the
couple or in the case of necessity. Now, a man above 21 years of age can
marry even against his parents' consent, but a female requires the consent of
her parents or guardian whatever her age. _ o
From what has been seen previously, it is obvious that religious laws,
Jewish, Islamic and Christian, favour marriage even at an earlier age since
they disapprove of any relationship that may be formed outside marriage. On
the other hand, the modern secular laws disapprove the minor's marriage and
see it as an evil in society. French law was an extreme representative of this
view, when in the sixteenth century it provided the age of marriage of 30 for
men and 25 for women.100 Modern laws are against minor's marriage
. because of changes in societies, and because the Convention of 1962
recommended to all states, the complete elimination of child marriages, and
any customs or practices inconsistent with human rights, and to specify a -
minimum age for marriage.107 In response to this, modern laws have
specified a minimum age for marriage, which is higher in some laws and lower
in others, and even in some there are two different minimum ages, one for a
male and another for a female. These differences in minimum ages in the

modern laws raise the question of "is there a right age for marriage"?.
- IM- TIs there a right age for marriage?:

It is worthwhile to note that the precisevage for marriage has changed in
all societies. As already seen in the historical background, French law, before
the sixteenth century permitted minor's marriage and without parental
consent. |

After 1556 the 'marriageable’ age was raised to 30 for males and 25 for
females, in 1792 it was lowered to 21 for both sexes, and raised later again by

106 See p.6 of this section.
108 See the Convention of 1962, New York, 10 Decembre , on Consent To Marriage,
Minimum Age for Marriage and Registration of Marriages, art. 2.
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the Civil Code to 25 for males and 21 for females. In 1907 it was lowered to
21 for both sexes, and in 1974 it was further lowered to 18 for males and 15
for females. Now, only males between 18 and 21 and females between 15 and
21 require parental consent.

English law also has changed from child marriage even without parental
~ consent before 1753, to the age of 21 for both sexes and a requirement of
parental consent; in 1929 marriage under 16 was made void, and in 1969 the
age at which parental consent was required, was lowered from 21 to 18.

In Scots law, child marriage was permitted without parental consent
before 1929. After this date minimum age was introduced at 16 for both sexes,
under which marriage was void.

In Algerian law, child marriage was wide spread until 1959, when the
law introduced the marriage age of 18 for males and 15 for females. In 1963
the age for the female was raised from 15 to 16. Now by the Family Law of
1984, capacity to marry is 21 for males and 18 for females.

If we look at other legal systems we see that under Turkish law, the child
marriage was accepted till 1917 when the first Family Law introduced the
minimum age of 18 for males and 17 for females. These ages were amended
by the Turkish Civil Code of 1926 and lowered to 17 for males and 15 for
females in exceptional cases, the age of capacity being 18 for both sexes.108

Under Soviet law, in 1918 the RSFSR Code of Laws on Acts af Civil
Status, Marriage, family and Guardianship, required for marriages the age of
18 for males and 16 for females. In 1926 the RSFSR Family Code ralsed the
ages to 18 for both males and females.109

Each law has its own reasons corresponding to its social system, which
leads the legislator either to raise or lower the minimum age for marriage.
For example, Soviet law raised the minimum age for marriage for women

from 16 to 18 assuming that early marriage would deprive her of equal

108 See Orucu E., "Turkey: Reconciling Traditional Society and Secular Demands", 26
Journal of Family Law (1987-8) 221-236, at pp. 225-226.

109 See Butler W.E,, Soviet law, (London: Butterworths,1988), pp. 204-205.
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opportunities for education and vocational training, and it ‘could be harmful to
her health as mother as well as to her child.110 Turkish law allows the
lowering of the minimum age from 18 to 17 for males and 15 for females in
the belief that these agés reflect the special circumstances of Turkish society,
and because of the increased suits seeking the consent of the judge for early
| marriages.1 11 , |
" Even though the majority of laws in the world today, fix a minimum age
for marriage, they disagree about the determination of this minimum age.
Some of them make it an absolute one, so that any marriage contracted under
this age will be made void, as in Scottish law and English law; some others
make it flexible by giving the court the right to allow dispensations in some
circumstances, as in Algerian, French and all the Muslim laws. For example
the Algerian Family Law of 1984, says that:" The capacity for marriage is set
at 21 years for men and 18 years for women. However, a judge may accord an
age exemption for reasons of interest in the case of necessity.".1 12

A glance to the modern laws in the world shows the divergence between
them on even the supposed minimum age, in spite of certain similarities of
climate and morals. It can be expected that the western countries, especially
Western Europe, have the same minimum age for marriage since they share
nearly the same climate, culture and the same moral values; and that the
Oriental countries, espécially Muslim to have also the same minimum age for
marriage due to the similarity of their climate and their moral 'vzilues. In spite
of that similarity the western countries, as well as the Muslim countries, have

different minimum ages for marriage as it appears from the following tables.

110 See Butler, op. cit, p. 205.
111 See Orucu E., op. cit, p. 226.
112 The Algerian Family Law Code of 1984. art.7.



COUNTRY oo MALE. oo FEMALE.
Algeria...iieenieeieieeeennnns 2Lieeieceeereereeeieeeseseieeneene 18
Egypteccccvcennniiiinniinennnene, I8 ittt 16
Jordan......ceeeeeeiiiiiiiennnnnn. 16 15
Kuwait....cccvevevveeeeeeennnnenne 17 it 15
N2 6 : T UOUPRR ORI 18 i, 17
MOTrocCo...ccvveeveeeeeernennnnnn | TR RRCROROPRRIRt 15.
£ ¢:To RN 8 18.
TUunisia....cceeeeeeeeereeenennnens 20 e e 17
1Y 621 | R & S U 15.
Tanzania.............c.e..... e 18 15
Pakistan..........cceee.e. evese o L J O OOPPUUPUURPUPURN 16
Senegal.....cceieeecriieieeeennn o 20.......... ieeieeenes ...... ...16.

The Minimum age for marriage in Islamic and African countries. 113

The age of 21 for males in Algeriém law, is the most exaggerated one
compared to all Islamic and Arab countries, and this is the case in spite of the
fact that the age is presumed appropriate by some jurists of the Maleki
jurisprudence which rules in Algeria, Tunisia and Morocco. |

In order to chose a right, or the common age which corresponds to all
the countries shown above, it is essential to take into account two approaches:

~ 1- Take the avérage age which is between the lower and the higher ages.

2- Take the age which is most commion in the majority of the countries.
In keepving with the first approach the age of 161/2 for females is the
average age between the lowest age which is 15 and the highest age 18, and the

age of 181/2 for males is the average age between the lowest 16 and the highest
21. |

113 These ages are taken from: Borrmans M., "Le Nouveau Code Algerien de la Famille
dans 1'Ensemble des Codes Musulmans de Statut Personnel, Principalement dans les Pays
Arabes", 38 Revue International de Droit Compare (1986) 133-139, at p. 134; and Hamdan
Leila, "Les Difficultes de Codification du Droit de la famille Algerien" 37 Revue International
de Droit Compare (1985) 1001-1015, at p.1009, note.29.
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In the second approach, the age of 15 for females and 18 for males are
 the most common ages, because the majority of the countries have the age of 18

for males (7 countries from 12) and the most common age for females is 15.

As a result of the two approaches the suggested ages for marriage which
may correspond to the Oriental countries are: '

male:...cocoienvvvrnnnencnnneen. 18 1/2 or 18

female:...ccveeeeeeceinrnnnee 16 12 or 15

However, another approach is to combine the two previous approaches:
to find the most common average ages for males and females. It is clear that
the age of 18 for male and 16 for females are the most common average ages

which may be taken as the right ages for marriage in all Oriental and Islamic

countries.

COUNTRY MALE FEMALE.
Scotland.......ccceeeeereennnenn. 16.iiiiiiiiiiieieerinnennees .16.
England.......ccccceeeeerenneee | (OO UPORUPPROR: 16.
France.....ccccccvveevvnneennnnne 18 e, 15.
Ireland......ccoeeeervnnnnnnnnnns L4 oiieiiieeeeneeeenenenes 12
West Germany................ P SRR 16.
DenmarkK.....cccceeeevvvveeeenn. 21 eieeeseens 18.
Belgium.....ooovevvrevrenneen, 18, e 15,
TIIE Y FOOTOOIONS U S 17.
NOrway....ccccvvevrueenneenens 20 et 18
Sweden....uuveereeeeeereenneeens 21 18
721§ 2 16.eeeiieiiiienerereeeeenannnns 14
U.S.A.New York!14, . 161 vveeervereneereensssnnen 14
AUSLA. ceeeevevveeeeeeerceee 2], 16

114 The minimum age in U.S.A differs from state to state, it is between 20 and 16 for
male and between 18 to 14 for female, see the Lately Committee on the Age Majority cmnd
3342, Appendix 7.



Hungary.......cccovveenennnne. 18 ............ 18.
A Czechoslovakla ............... R O 18

The mmnmum age in Western countries. 115

From this table, the following results can be drawn:

1- The averages for this group of countries are 171/2 for males and 15 .
for females. |

2- The most common ages are 18 for males and 16 for females.

A third result can be taken from the combination between these two: the
most common average ages are 18 for males and 16 for females.

The result which appears from the two tables, is that the ages of 18 for
males and 16 for females could be the ages of the capacity to marry in all
countries considered, since these twovages are the most common average ages
in both Oriental and Western countries. If this were accepted as a standard
rule it might reduce in some way the conflicts of laws and avoid runaway
marriages.

There are some suggestions in different countries to raise the minimum
age for marriage. In England and Scotland there are views expressed1 16 1o
raise the minimum age from 16 to 18 for both sexes, but two committees
(Lately Committee and Kilbrandon) recommended that the minimum age for
marriage should remain at 16 for both sexes because: | | ,
| 1- The evidence shows that the age of puberty has been gomg down and

"now stands i in girls at an average of 13.2 years". 117 ;

2- "Any raising of the minimum age for marriage would 1nev1tab1y

result in an alarming increase in the number of illegitimate births."118

3- To raise the age to 18 will prevent "at least some mature and sensible

115 These ages are taken from the Lately Committee on the Age Majority cmnd 3342,
Appendix 7; and from Clive E.M., The Minimum Age..., p.129; so there may have been a
few changes since.

116 gee Lately Committee cmnd 3342, p.52.

117 1bid, para.174.

118 1bid, para.175.
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young couples Who are well able to take on the respon31b111t1es of mamage
o "between 16 and 18 years of age.". " 119 ,

‘4-Tris essent1a1 that the minimum age of mamage and the age of consent

to sexual mtercourse be the same.

5- There is no strong demand for ralslng the mmlmum age to 17 or |
‘8120 | S S .

While some countries stress that the minimum age should not belraised
above 16 as in Scotland and England, some others emphasise that it should be
raised to 18 for both males and females as is the case in the Soviet Union in the
belief that marriage at an early age could be harmful to the health of a mother

~and her child, and could prevent a woman from equal opportunity to continue
her studies or vocational training‘.121 | |

Under these different circumstances, it is difficult to fix a right age for |
all the countries under consideration, but it is possible to establish at least the
minimum age between 16 and 18, neither below nor above these ages.

It is not possible to fix it under 16 for the reason that among Western
societies it is inconsistent to have 16 as the age at which a girl could consent to
sexual intercourse outside marriage if it were possible for her to marry under
16.122 n the majority of Islamic and Arab countries child marriage was
-abused with the result that many of these countries raised the minimum age for .
marriage. It may also be that the common reason between Western and -
Eastern countries against reducing the minimum age to under 16, is based on
the fact that "the lower the age at which a couple marry the greater the chance
of divorce".123

It is undesirable to fix the minimum age for marriage above the age of

119 14, para.176.

120 Kilbrandon Report, cmnd 4011, para.18.

121 Butler W.E.,_op. cit, p. 205.

122 As in Scots law and English law, see further reasons in Cremey, . cit, p.16, and

Clive E, The Minimum Age..., p. 129, and the Convention of New York 1962, op. cit, art.
2.

123 Cretney, op. cit, 4th Ed., 1984, p. 58.
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| 18 for reasons previously pointed out, given by the Lately committee on

' reJectmg the raising of the age to 18. Espemally the first and thxrd reasons

‘*?:»»--,;-é-fe_submltted by that commlttee -are- also applicable in Islam1c countnes as

o arguments against raising the minimum age above 18.

S f—-;ff__ﬁ‘._‘and 16 should there be a dlfferent age for males and females"

_ If the suitable ages for the minimum age for mamage are between 18 -

IV- Should there be a different age for males and fernales?:

It is clear from the above two tables that the majority of laws in the
world fix different ages for men and women. It may be that Soviet law was the
first which introduced the same age for both sexes by the law of 1926 for
reasons of equality between men and women. 124 vTherefore all socialist
countries such as Hungary and Czechoslovakia influenced by Soviet law
established the same rule as it appears from the table. From the table of
Islamic and African countries, Iraq is the only country which fixes the same
age for both sexes and this may be related to the influence of the socialist
regime. | | -

From the western table it is seen that all laws fix different ages for male
and female except Scots law and English law, and "it is not exactly clear why
~ the minimum age for marriage in Britain was made the same for both sexes in
1929."125 The Lately Committee suggested a reason that "only too often an
attempt to save a young man from the premature responsibilities of being a
paterfamilias under 18 would succeed only at the cost of making some equally
unfortunate young woman assume the responsibilities of being an unmarried
mother".120 But the real cause that is worth considering in fixing the same

minimum age for marriage for both sexes, is the movement against any rule

which discriminates against women. "To fix a lower minimum age for women

124 Byler, op. cit. at pp. 205.
126 Clive E., op. cit, p. 131.
- 126 Lately committee 3342 og cit, p 52: para 172 e e S



66

| Would be to give legislative recognition to the attitude that a woman's natural

le is that of housekeeper and child minder - a role wh1ch requlres less.in the

': wayxof trammg, money ‘and matunty than the man's Tole of breadwmner and

, 'V,‘head of the house. "127

In splte of the fact that there 1s no ev1dence showmg that in classwal :

'Islamlc law there was a different mlmmum age ‘for men and women, the, E

modern laws in all Islamic countries except Iraq do fix a different minimum
»age for males and females. Some reasons can be shown to justify this
difference: | |

1- Some evidence suggests that girls mature sooner than boys.

2- "There is no doubt that a man on marrymg takes on a heavier
commitment in undertakmg to provide for.a famlly than does a g1r1
irrespective of their personal matunty" 128 |

3- It might also be part of a legislative policy to activate a birth control
mechanism; the higher the minimum age of marriage age, the lower the
number of children. | '

Can these reasons really justify the majority of laws that make a
difference of 2 to 4 years between the minimum age for males and that for
females as it appears from the previous tables?

The real reasons behind the differentiation of minimum age might be the
general custom that a man marries a woman at least two or three years younger
than himself. For this reason, the rhajority of laws in the world fix a minimum
age for marriage for woman two or three years lower than for man.129

 From the theoretical point of view this feason can not justify that
differentiation between men and women in the minimum ages, since that
distinction is based on sex discrimination and this is why some laws such as the
English and Scottish abolished that distinction. But from the practical point of

view it is hard to make a case for the same age for both sexes since women tend

127 Clive E., op. cit, p. 131, and the Scot.Law. Com. no: 76, p. 1
128 Lately committee 3342 op. cit, para.172, p. 52.
- 129 See the previous tables. - ‘
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' 'to marry men a year or fwa older than themselves; 130 and this usage is well -~

. rooted in sometles insucha way that the majority of laws con81dered mcludmg

1 ':‘??“-"'_:‘.ﬁ'such systems as the German and the French accept dlfferent minimum ages for_j

: males and females and three years or more between them 131

V- Validation of under-age marriage:

As has been seen the laws can be divided into twoucategories in
connection with fixing a minimum age for marriage:

A- Some of them fix the minimum age as an absolute limit, so any
marriage under this minimum age is void (Scots law and English law).

B- Some others introduce flexibility by giving the court the power to
give dispensation (Algerian law and French law).

A- The absolute minimum age:

Both in English law and Scots law marriage is void if either party is
under 16.132 The marriage (Scotland) Act 1977 states in S.1 that: "no person
domiciled in Scotland may marry before he attains the age of 16. A marriage
solemnised in Scotland between person either of whom is under the age of 16
shall be void."

_ There were some suggestions that under-age marriage might be
validated after the younger person reached the minimum age for marriage if
the parties continue living together as husband and wife.133 In the case of

Johnston V. Ferrier! 34 a boy of 13 years and 10 months went to Edinburgh

with his father's servant aged 20 years. They were married by a person who

130 Lately Committee 3342, op. cit, para. 172, p. 52.

131 In French law male 18 and female 15, and in West Germany 21 and 16, see the
table.

132 The Age of Marriage Act 1929, the Marriage Act 1949, the Marriage (Scotland) Act
1977.

133 Clive E., op. cit, p. 132. Lo

134 Johnston V. Ferrier (1770) M. 8931.
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‘was said to be a minister in the presénce of witnesses. They were seen in bed

_‘:_together after 1nterchang1ng marriage vows. After the boy reached the age of ,’

14 (the mmlmum age for marriage accordlng to the canon law rule at that

-time) it appeared that there had been no cohabitation. ‘Therefore, a judgment

. zwas delivered to the effect that there was no mamage and it was unammously PSS

‘ approved by the Court of Sessmn It was stated that
"The maxim of the canon law ni si malitia was not received in the
law of Scotland, and it was observed, that though a marriage contracted
under pupillarity might, without any new ceremony, be validated after
pupillarity, when done solemnly and ex animo, yetit would be highly
dangerous if this could be accomplished merely by lying with the woman,
as that was done ex animo, but ex Iibidinte, and from emicemgan't".135
- Clive comments on this case by saying that: "it is not clear, moreover,
what had to be 'done solemnly and ex animo’ in order to validate the
marriage".136 Fraser also stated that the marriage of pupils who continued
"to cohabit as husband and wife after pupillarity has expired, the prior
imperfect contract would be rendered valid by the subsequent homologation,
the express consent by words being thus held to be unnecessary".137 These
statements were related to the old common law as Lord Guthrie referred to in
AB.V.CD.138 ang they were before the statutory provision which requires
a certain age for marriage and declares marriages void performed under that .
age. According to Clive now the matter is one "of .statutory ihterpretation.
Parliament has provided that under-age marriages are void. It could easily
have added "unless validated by continued cohabitation as husband and wife
after the younger party has attained the age of 16. Its failure to do so suggests

that validation was not meant to be possible".139

135 Ibid, at p. 8933.
136 Clive, Husband and Wife, 2nd Ed.,1982, p. 89.
137 Fraser,_op. cit, p. 53. The same ideas in Erskin 1,6,2, and Walton F., A Handbook

of Husband and Wife According to the Law of Scotland, 3rd ed., (Edinburgh: W. Green & -
Son,1951) p. 134,

—138 A B.v.C.D.1957 S. C. 415427, = - -
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This view can be supported by the reasons given by the Law
Comm1ss1on paper no: 33 rejecting proposal Wthh suggested that under—age ,
marnage should not be void but only voidable. S e o

These reasons are:

| - "It may seem hard on innocent persons who after years of N

: M:'marnage dlscover that the mamage is s void because a pany was under—age a
the time of marriage, but this result flows from the law's requirements to the
observance of fundamental conditions as a foundation for a valid marriage
and its refusal to treat cohabitation as equivalent to matrimony. The parties

are in a similar predicament where after years of ‘'married life' the parties

- discover that their marriage is void because a former spouse was still alive at

the date of mamage" 140

b- The parhament has demded that sexual intercourse below the age of

16 should be illegal so it is a questlon of social policy to allow it by validating

_ . 141
under-age marriage.

c- It is essential that the age of consent to sexual intercourse and the

minimum age for marriage be the same-142

The same view is adopted by English law as it appears from the case of

‘Pugh V. P_ugh143 where an Englishman over 16 domiciled in England married

a girl aged 15 and domiciled in Hungary. The marriage was celebrated. in
| Austria. Although the marriage was valid by Hungarian and Austrian law, it
was held that it was veid in England since the Englishman had no capacity to
marry her under English law.

B- The nominal (flexible) minimum age:

As already noted many countries fix a nominal (flexible) minimum age

139 Clive,_op. cit, p. 90.

140 Law Commission no: 33.
141 Id.

142 Id.
143 pygh v. Pugh (1951) 2 AILE.R. 680.
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‘for marriage, by allowing dispensations to be obtained in certain cases. The
French C1v11 Code declares that: "nevertheless it is lawful for the Prosecutor

f of the Republic of the place of celebratlon of the marnage to grant -

dlspensatlons of age for grave reasons.’ 144' Pregnancy of women is the most
: ’___frequently glven example of grave reasons 01ted by the Junsts 1n dlfferent legal ,
systems 145 Under- -age mamage is void under French law except in the
| following cases: | |

-the pregnancy of the future minor wife.

-the expiry of six months after the minor attains the legal age, as it is
stated by the Civil Code in art.185: "nevertheless, marriage contracted by
spouses who did not yet have the required age, or of whom one of the two had
not attained such age, may no longer be attacked: (1) when six months h_ave
elapsed since such spouse or the spouses have attained the competent age; (2)
when the wife who did not have such age has conceived before the expiration
of six months."

The Algerian law of 1963 on minimum age of marriage stated in article
1 that males before 18 and females before 16 cannot contract a marriage.
However, the president of the court can give dispensations for grave reasons,
after consulting the prosecutor of the state.

Its article 3 declared that :" Any marriage contracted against article 1
will be void before the consummation, and can be challenged by the spouses;v
by any person who has an interest in, or by the prosecutor of the state. It will
be avoided by the spouses after the consummation.”.

Article 4 stated that:" It is not permitted to challenge a marriage
contracted by spouses when, both or one of them did not have the required age:

1-When the spouses attained the legal age.

144 The French Civil Code art.145, translated by Crabb John H., (South Hackensack,
N. J. E. F. B. Rothman, 1977).

145 See for French law: Weill A.,op. cit, p. 126; Carbonnier J., op. cit, p. 30; Mazeaud
& Mazeaud, Lecons de Droit Civil, vol. 3, 5th ed., (Paris: Editions Montchrestien,1972), p.
71. For Algerian law see Belhadj Larbi, Essai sur la Formatlon du Lien Matrimonial en Droit
Maghrebin, thesis, Rennes, 1984 P 432,
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2- When the wife who has not yet attained such age, has conceived.

_’ 'Furth_ermore, article 2 punished the persons who-did not respect the

legal age and declared that :" The agents of civil status or the judgé, the Couples |

and their legal representatives and the accomplices who do not respect the ages

3 prov1ded for in article 1, will be punished by imprisonment from 15 daysto 3 -
" months and fines from 400 to 1000 ‘FFor. by elther one of these two penaltles

' Now the Family Law of 1984 states in its article 7 :" the capacity for‘
marriage is set at 21 years for males and 18 years for females. However, a
judge may accord an age exemption for reasons of interest of the spouses or in
the case of necessity.". Some writers 146 suggest that article 2 of the law of
1963 can be applied even now to punish the judge, the spouses and other
peréons who do not respect the required age because the present law of 1984
has not abolished that article since it does not provide those penalties. |
However, this view can be rejected by saying that:

1- Article 223 of the law of 1984 abohshes all laws contrary to it
including the law of 1963, as it says :" all dispositions contrary to the present
law are abolished.".

2- It may be unreasonable on the one hand to trust the judge and give
him the right to allow dispensations of age, and on the other to punish him if he
does not respect the legal age of marriage.

3- The legislator could easily have added those penalties of the law of -
1963 to the law of 1984; but this was not done even in the laws reforms of
1966, 1973 and 1982. The failure to do so means that those penalties are
abolished. |

4- Article 22 of the law of 1984 declares that when the marriage is not
registered, it can be made valid by a judgment if the constitutive elerﬁents are
present according to the present law. " Therefore, the marriage contracted with
these constitutive elements can be validated by a judgment, even if the legal age

has not been respected since the age according to the present law, is neither one

146 Saad Abdel- Aziz, Marrlage and Divorce in Algenan Family Law, (in Arablc)
(Algena Dar Al-Baath, 1986) p 81. e
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of the constitutive elements (article 9) nor one of the causes of void marriage

_ (articles 32 to 35).

As already noted the advantage of the system of nominal minimum age :
and giving the court the right to allow dispensations in certain cases, can
contribute to "a general attitude in favour of later marriages while the the
trouble and expenses of applying for dispensation will directly encourage
many young couples to wait. At the same time hard cases can be relieved."147.

The disadvantages of this system can be summarised as: |

1- Giving the court the job to allow dispensations, is an extra work-load
thrown on it.148

2- Differences and conflicts may develop between the courts when some
of them for example regard pregnancy as enough for a dlspensatlon while
others regard it not enough. 149 ‘}

3- "If it became known that pregnancy secured a dispensation in a
particular area there would be an obvious temptation for young couples to take
this route to early marriage".150

4- As already seen pregnancy is the most common case that jurists in
different legal systems state as an example for dispensation so what other
conditions could count as grave reasons or exceptional cases?

5- Tt will be dangerous to society that the law and the courts protect
pregnant girls and provide that they could marry two or three years earlier
than nonjpregnant : girls,151 as a result this will be the easier way for young

couples to marry.

147 Clive, The Minimum Age..., p. 130.
148 Id.

149 14.
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| SECTION THREE o
PARENTAL CONSENT AND MATRIMONIAL GUARDIAN

I- Parental consent:

As previoﬂsly seen in fhe ééction on religion -law and the historical
background, many legal systems require parental consent to the marriage of -
young people, and only a few do not require it. French law was the most
exaggerated one when it required parental consent to the marriage of a 30 year
old male and 25 year old female.192 The matter chahges over time and from
society to society. ‘

The French system and the others which re‘quire parental consent below
a certain agé, justify that requirement by claiming that:

1- It protects the minors in their entry into a critical phase of their life.
The minor who is seen to be unable to deal with his or her legal acts of civil life
cannot at even at an earlier time of puberty be expected to appreciate the value
of marriage.153

~ 2- Lack of expérience of the minors justifies the need of parental
consent. |

3- Marriage concerns not only the couples, but also the family as a whole
in a way that even adults do not have absolute liberty in this area. Therefore,
~the interference of the parents protect the famiiy from an embarrassing
marriage.

The situation in French law now is that parental consent is required till
the age of 21. Article 148 of the Civil Code says: "minors may not contract
marriage without the consent of their fathers and mothers, in case of dissent |
between them, such division imports consent".154

In English law there were arguments to abolish parental consent and

152 gee Weill Alex, op. cit, p. 139; Brissaud J., op. cit, pp. 115-16.

153 See Planiol and Ripert, Traite Pratique de Droit Civil Francais, vol. 2, 2nd ed.
(Paris: Librairie Generale de Droit et de Junsprudence 1952), p. 110.

154 See Belhadj Larbi, op. cit, p: 345.
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establish a free marriage, as was seen in the section on historical
background,155 but the Latey committee only reduced the age of free
' marriage from 21 to 18 and recommended that the requirement of parental
consent should be retained where either party was under 18; the committee
- thought that there were distinctions between the young persons of sixteen and
seventeen and those of eighteen to twenty one: | |

1- Young people under 18 are more dependent on thelr parents
materially and psychologically than the over eighteens.

2- The persons of eighteen are more mature than those of sixteen and
seventeen who may marry as a reaction to or rebellion against home
circumstances. 156 |

- In Scots law there were some arguments to introduce parental consent:

"(a) that it would strengthen family ties and confirm parental authority; |

(b) that it might help to prevent some undesirable marriages, and

(c) that it is the general rule in most other countries", 157 ,

However, the committee recommended that parental consent should not
be introduced in Scotland because:" There is very little evidence that public
opinion in Scotland demands the introduction of compulsory parental consent.
We are satisfied that most young people do seek their parents' approval to their
proposed wedding and we fear that, if compulsory parental consent be
introduced, there would be a danger of famlly relatlonshlp being in many cases
- disturbed or destroyed.". 158 ' .

: ~ Under classic Islamic law a dlstmctlon must be drawn between parental
consent in a minor's marriage, and the matrimonial guardian in the case of a
female's contract of marriage. Some Muslim legislators who fix a lower legal
minimum age for marriage, require both; parental consent of the two parties
when the marriage is contracted under that age, and the consent of the

matrimonial guardian of the female when the marriage is contracted above that

155 See the Lately Committee cmnd 3342, p.48.

156 See further points in the Lately committee, cmnd 3342, p. 51 et seq.
157 See Kilbrandon Report cmnd.4011 para 24, p 12.

158 Ibid, para. 30, P- 14, - =
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age.

In spite of the fact that all Muslim jurists agree that a person under the
age of puberty requires the consent of his guardian to contract a marriage, they -
disagree about a person above the age of puberty. The Hanafi school states that
both the male and the female above puberty can contract a valid marriage, the
Ma11k1 Shafii and Hanbali schools declare that only males can contract a valid
marnage, whereas females require besides their own consent, the consent of
the matrimonial guardian. Therefore there are two kinds of guardianship
under Islamic law: |

1- Guardianship with the right of compulsion (wilayatu'l-ijbar) or
(patria potestas)159 under which the guardian may contract a minor in
marriage even without the consent or acceptance of the ward.160

2- Guardlanshlp without the right of compulsion (w11ayatu'1-1kht1yar),
which means according to some jurists that an adult woman, whether a virgin
or previously married, has to give her consent to her matrimorﬁal guardian
before she marries.161 |

The legal guardian has the right to contract a minor below the age of
puberty in marriage. Neither the consent nor the presence of the minor is
necessary for the valid marriage arranged and contracted by the guardian.162

Jurists agree that the guardian must be:

(1) a person who has attained legal majority.

(2) a person of sound mind, and

(3) a person of the same religion as that of the ward, because according

159 gee Fyzee A, Outlines of Muhammadan Law, 2nd Ed. (London, New York,
Bombay: Geoffrey Cumberlege, Oxford University Press,1955), p. 179; Nasir J., op. cit, p.
46. :

160 This kind of guardianship is exercised also over the adult virgin woman according to
some jurists as will be seen in the next point of matrimonial guardian.

161 This point will be discussed later in matrimonial guardian.

162 See discussion of a recent case in 1986 where the Nigerian Federal Court of Appeal
affiremed the power of a Maliki father to compel his virgin daughter in marriage, in Carroll
Lucy, "Marriage-Guardianship and Minor's Marriage at Islamic Law", 7 Islamic and

gg_p_mglg_ammjl (1987) 279-299. -
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to Muslim jurists there can be no guardianship over a muslim by a non-muslim
and vice versa, as the marriage is a religion contract.103

Persons who are entitled to act as guardians in marriage, are listed in

- order of priority according to each school of Muslim jurists:
According to the Hanafi school the guardianship falls upon the male
~agnates in the same order as in the law of inheritance, father, father's father,
son, son's son, full brother, consanguine brother, full brother's son,
consanguine brother's son, full paternal uncle etc....164 The nearest agnate is
the legal marriage guardian and has priority over the others. If he is
disqualified by incapacity, illness or is unable to assume responsibility, the
guardianship passes to the next relative in the above order.

According to the Maliki and the Hanbali jurists this right is given to the
father or to the one to whom he accords this right in his will165 , whereas
according to the Shafii jurists it is given to the father or father's father alone.

If the marriage of a minor is contracted by his father or father's father it
is valid and the minor has a very restricted right to avoid it. However, if it is
contracted on the minor's behalf by a guardian other than the father or father's
father, the Hanifi school gives the minor, on attéining majority, the right to
terminate or ratify the marriage by exercising the 'option of puberty’ (khiyar
al-bulugh).166 It is not clear whether only the declaration of a minor after
puberty is enough to terminate the marriage or whether it requires a decree
from the court. In Pakistan where the Hanifi law largely prevails, a Pakistan
authority in the case of Muni V. Habib Khan 1956, declared that:

"Repudiation of marriage by the exercise of [the] option of puberty puts

an end to the marriage without the aid of any court, and when the matter comes

to court does not dissolve the marriage by its own act but recognizes the

163 Abou Zahra, Personal Status: On Marriage, (in Arabic), (Cairo,1957), p. 132.

164 Abou Zahra, Ibid, p. 118; Carroll Lucy, "Muslim Family Law in South Asia: The
Right to Avoid an Arranged Marriage Contracted During Minority", 23 Journal of the Indian
Law Institute (1981) 149-180, at p. 149.

165 Anderson N, Islamic Family Law..., p. 58.

166 14,
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termination of the marriage".167 »

Under the Hanafi interpretation the right of exércising the option of
puberty will be lost if the minor does not exercise this right immediately after
attaining his or her puberty unless he or she was not aware of the marriage at
that time. However, the option continues to be available until the ward is
informed of the act of the mafriage.168 _ |

These are the general rules on guardiahship with the right of
compulsion. Recent legislation in the Muslim countries adopt some of these:

In South Asia (India, Pakistan and Bangladesh) where the Hanafi school
mostly prevails, the guardianship with the right of compulsion has been
severely restricted and the right to exercise the option of puberty is given to
the ward even if the marriage is contracted by the father or father's father as it
is declared in India by section 2 of the Dissolution of Muslim Marriage Act
- 1939: "a woman married under Muslim law shall be entitled to obtain a decree
for the dissolution of her marriage on any one or more of the following
grounds, namely: ...(vii) that she, having been given in marriage by her father
or other guardian before she attained the age of fifteen years, repudiated the
marriage before attaining the age of eighteen years: provided that the marriage
has not been consummated.",169

The same view applies in Pakistan and Bangladesh except that the age of
fifteen years was raised to sixteen by the Muslim Family Laws Ordinances of
1961 in Pakistan and Bangladesh.170 Further restriction on this right was "
adopted by the Allahabad High court in India by folloWing the rule of Imam
Muhammed (one of the two disciples of Hanafi); the Court declared that:

"This Bench is of the opinion that the rule laid down by Imam
Muhammed was the more reasonable and equitable rule to be applied in India,
namely that a woman's right of optio‘n is prolonged until she is acquainted with

the fact that she has a right of rescinding the marriage, she will have the power

167 pearl David, op. cit, p. 45.
168 Abou Zahra, op. cit, p. 127.

169 Asit s quoted by Carroll Lucy, op. cit, p. 152.
170 4.
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“to do so when she is aware of it.".,171
In the majority of Islamic countries, the legislators seek to preclude
child marriage, as was seen in the section on the minimum age of marriage no .
marriage can be contracted below the prescribed minimum ages, except in
certain circumstances with the permission of the court.172 A few still have
the "guardianship with the right of compulsion". ‘The Moroccan Law of
Personal Status gives the right-to the judge for reasons of morals and
temptation as article 12/4 says:" it is not permitted to the guardian, even if he is
the father, to compel his daughter who has reached puberty even if She, is a
virgin, to marry without her permission and her consent, unless tetnptation is
feared, in this case the judge can exercise the right to compel her to marry in
order to put her under the protection of an equal husband who is able to ensure
her support.”. | o _ |
The same view is adopted by the Sudanese Family Law, "where there is
anxiety about the morals of a girl who has not reached puberty, but who is not
less than ten years of age",173 and "on condition that she shall accept her
husband, that he is her 'equal’, that the dower is appropriate and that her
trousseau is suitable“'.174
In Egypt the legislatdr forbids the registrar to register any marriage
contracted under the prescribed minimum age, and the court is forbidden also
to entertain any disputed claim of marriage if either party, is under the
prescribed ages when the suit is begun.175 |
Therefore guardianship with the right to compel the minor into a
marriage is more or less precluded by the recent Muslim legislation.

However, guardianship without the right of compulsion that is the matrimonial

171 1bid, p. 154.
172 gee above the validation of under-age marriage.
173 Anderson, _op. cit, p. 63.
174 judicial Circular no: 54 of 1960 art.8, as cited by Anderson, id.
175 The Law no: 78-1931, Abou Zahra,_op. cit, pp. 128-29; Anderson N., "Modern
Trends in Islam: Legal Reform and Modemisation in the Middle East", 20 International and

Comparative Law Quarterly (1971) 1-21, at p. 13.
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guardianship in marriage still has a great role to play as seen in the most recent
Muslim legislation. For this reason it is worthwhile to examine how it was
envisaged in classical Islamic law and how far the recent Muslim legislation

follow it.
I1-The matrimonial guwmdlialmship:

_ It has already been noted that the majority of Muslim jurists are in
favour of the guardian's contracting the minor, whether male or female, in a
marriage; however, they disagree in the case of an adult female. While the
Maliki, Shafii and Hanbali schools accept that the guardian, especially the
father, has the right to compel his virgin daughter even if she is over puberty,
the Hanafi school declares that a female over puberty, whether a virgin or
previously married, should not be given away in marriage without her
consent, moreover she can contract her own marriage without the need of her
guardian's consent. |

The arguments for the first viewl70 are:
1- Interpretation of some verses from the Holy Quran such as iv, 3; Ixv,

2- Tt is stated in Sahih Al-Bukhari that a marriage is not valid unless in
 the presence of the woman's relatives....1 77 |
3- They justify the authority of the matrimonial guardian over the
virgin adult female by stating that the virgin is ignorant of the character of
men and practical life and she would be easily prey to temptation.”8 |
This last argument can be challanged by the question "why does not an
adult man who has no experience of practical life and is ignoraht of the

176 1bn Al-Qasim, Mudawwana Al-Kubra,vol.4, 1st ed., (Al-Matbaa Al-Kheiria,1324
AH) p. 158; Shafii, Al-Umm, vol.7, 1st ed., (Egypt: Maktabat Al-Kuliat Al-Azharia,1961)
pp.164-65, 517.

177 Al-Bukhari, op. cit, p. 44.

178 Ibn-Qudama, Al-Mughni, vol.7, (Egypt: Maktabat al-Jamhuria Al-Arabia) p. 380,
Shafii, op. cit, vol.7, p. 164, vol.8, pp. 516-17.
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haracter of women, not require a guardian to contract a marriage on his
behalf? |

The arguments for the second view are:

1- Interpretations of some verses from the Holy Quran like 2, 229, 231.

2- It is stated in Sahih Al-Bukhari in chapter 42 that :" the father or the
guardian cannot give a virgin or a previously married woman in marriage
without her consent. Narrated Ibn Huraira: the Prophet said:" a previously
married woman should not be given in rhar‘riage except after consulting her,
and a virgin should not be given in marriage except after her perrnission.".179

3- The reason why the guardian is empowered to contract a ward in
marriage is the lack of maturity or capacity of this ward whether male or
female, whereas virginity has no relationship with maturity or capacity. |

The view of the Hanifi school which forbids the guardian to compel an
adult virgin into marriage was supported by many classic jurists from
different schools180 and it is also supported, now, by many contemporary
Muslim jurists. 181 |

Further disagreement between the Mushm schools concerns the
- necessity of guardianship in marriage. While the majority of the schools
- require that an adult woman, whether a virgin or previdusly married should
not contract a marriage by herself but with the consent of her guardian; the
Hanafi school allows her to contract a valid marriagé without the consent of
‘her guardian. . Accordmg to the majority of Muslim Jurlsts the matrimonial

guardlan is the father, grand: father or male agnates. ' If there are no male

agnates the guardianship passes to the judge but it never passes to the mother,

179 Al-Bukhari, op. cit, pp. 51-52.

180 Echawkani, Nail-Al-Awtar, vol. 6, (Beirut: Dar Al-Jil,1973) p. 256; Al-Askalani,
Fath-Al-Bari, vol.9, (Riyadh: The Islamic University of Al Imam Mohammad Ibn Sa'ud)
p.191, Ibn-Al-Kaim, Zad-Al-Miad, vol.4, 2nd ed., (Cairo, 1369 AH), p. 2; Ibn-Ruched,
Bidayatu-Al-Mudjtahid, vol. 2, (Beirut: Dar Al-Figr) p. 10.

181 Abou Zahra, op. cit, p. 115, Sibaii, The Woman Between Jurisprudence and Law,
(in Arabic) 6th ed., (Beirut: Al-Maktab Al-Islami,1984), pp. 65-66; Rida Rachid, The Rights
of Women_in Islam, (in Arabic) (Beirut: Al-Maktab Al-Islami,1984) p. 26; Shalabi
Mustapha, The Family Provisions in Islam, (in Arabic) 4th ed.,(Beirut: Adar Al-
Jamiya,1983)p. 299.
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| , whereas according to the Hanafi Junsts it can pass to the mother

" This is a brief summary of the general rules on guardranshrp in

' mamage in classic Islamrc law. However, it is worthwhile now to examine the o

- position of recent legrslatron in the Muslim family laws in this matter.

Most of the Muslim legislation have rejected the view of Maliki, Shafii
and Hanbali schools which gives the guardian the right to compel the adult
virgin in marriage and adopt the Hanafi view. As a result, the consent of both"
parties is required by law as an institutive element of marriage before the
judge or the registrar; as it is stated in Algerian law:" a marriage contract
should be concluded on the consent of the two spouses and in the presence of

the wife's guardian and two witnesses, and on an agreed dower". 182 The

Hanafi view is now adopted in Algena Morocco and Tunisia where the Maliki .

oM

school is largely dominant. “The Moroccan law, art.12/4 says :" it is not
permitted to the guardian even if he is the father to compel his daughter who
has reached puberty even if she is a virgin, to marry without her permission
and her consent". The Algerian Family Law Code of 1984 declares in art.13
that :" no guardian, whether a father or another, can compell his daughter to
marry, nor can he force her to marry without her consent”. Therefore, the
matrimonial guardianship that exists in some Muslim laws is not a
guardianship with the right of compulsion nor.that of without the right of
compulsion, but it is a matrimonial guardianship of association controlled by
“the judge. It is an association between the guardiarr and the ward since both
should consent to marriage; and it is controlled by the judge because the judge
can permit a marriage if the woman wishes it and her guardian preVents her
from doing so. |
This matrimonial guardianship of association controlled by the judge is
very clear in Algerian law and Moroccan law with some exceptions:
The first exception is in Algerian law of 1984 article 12/2 which says:
"However, the father may prevent his virgin daughter from marrying if that

prevention is in her interest.". It can be gathered from this text that if the .

182 The Algerian Famlly Law Code of 1984 art. 9..
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father prevents his virgin daughter, the judge Cannot_perrnit her to marry,
because this text is an exception to art.12/1 which states that " it is not
perrmtted to the guardlan to stop his ward from marrymg if she wishes it, and
it is in her interest, and if he does prevent her the judge may glve her
- permission... |
The question which arises from the above text is what happens if the
father prevents his virgin daughter from marrying when that prevention is not
in her interest? Can the judge permit her to marry? Because if he cannot, who
can decide that the prevention is in her interest or not? It is obvious that the
law in this matter is not very clear. The best way to clarify is to abolish article
12/2, otherwise article 12/1 has no effect, because in fact in most cases the
guardian is the father and the ward is his virgin daughter. However, it might .
be more satisfactory if the law were changed to read "the guardian eveniif he is
the father, cannot stop his ward even if she is a virgin, from marrying, if she so
wishes and if in her interest. If he does prevent her from doing so the judge
may give permission." In this way, it is clear that the father can prevent his
virgin daughter if he can prove that the marriage is not in her interest.
Because, it is not reasonable that the law should or appears to support the
father in preventing his daughter from a marriage which is in her interests.
| The second exception is in Moroccan law. Article 12 of the Family
Code states that :" it is not permitted to the guardian even if he is the father to -
compel his daughter, who has reached puberty if she is a virgin, to marry her
without her permission and her consent unless temptation is feared; in this case
the judge can exercise the right to compel her to marry in order to put her
under the protection of an equal husband who is able to ensure her support". It
is clear from this article that the judge has the right to compel a female to
marry in case of temptation, even against her consent. The Moroccan law in
this matter is very extreme since the statement is neither in classic Islamic law
nor in the recent Muslim laws. It is not even accepted by the Maliki school
which is largely dominant in Morocco. The Maliki school gives the right of

‘compulsion only in the case of a virgin and only to the father or the person to
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whom he accords thls right in his w111 since the father is always concerned

 with the interests of his ward, and for the same reason he gives that nght to a
person in his will. |

- Moreover, this statement on the one hand is against the intentions of the
Islamic law which requires the consent of both parties in marriage, and the
freedom of each person to choose his or her partner; on the other it is against
the trend in recent Muslim laws and other secular laws in the world which | |
show the consent of the future Spouses as the most fundamental element of the
marriage contract. It may be acceptable to state that the judge may be given the
right to prevent the marriage in the case of fearing temptation, but not the
right to compel a person in marriage against her consent. }

o It is generally held that this statement of Moroccan law is aimed at
protecting morals of society and protecting young girls from temptatioh and
prostitution. However, it is not reasonable to prevent one harm by another, the
result being that a marriage without the consent of one of the spouses, in many
cases, leads to the dissolution of marriage which affects the morals of society
and causes many social evils such as prostitution. The protection of morals and
society cannot be achieved by compulsion of persons into marriage, but by
fighting prostitution and providing all necessary conditions that help to make
the marriage satisfactory for every male and female.

As far as the right of a female to contract her marriage by herself is
concerned, it is seen that most of the recent Muslim laws support the view of
the majority of classic Muslim schools which declare that the presence of the
guardian in the marriage contract is necessary. Majority of Muslim jurists
consider that a woman must consent or choose her partner, but she is not
permitted from the practical point of view, to contract a marriage; she gives
her consent to her guardian, who is one of her rhalé agnates, to contract the
marriage on her behalf. The Hanafi view is that she can contract her marriage
by herself, provided that she chooses a husband who is her equal, and that the
dower involved is appropriate.

This Hanafi view is largely dominant in India, Pakistan, Malasia and
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o Singapore. In the case of Re Husséinah Banoo in Singapore in 1962.183 The

learned president of the Shariah court decided that as the man was unequal to
the girl and her father in position, employment, social status and in religion,
the father was entitled to apply for judicial annulment of the marriage and the
court pronounced such an annulment.184 ,

The view of the learned president was supported by the Hanafi
authorities; for example it is stated by Hedaya185 that:" if a woman should
match herself to a man who is her inferior, her guafdians have the right to
remove the dishonour they might otherwise sustain by it.".186 Equality in
marriage was interpreted in a vagué manner. According to the Egyptian Codé
of Personal Law which was compiled under the supervision of Mohammad
" Kadri Pacha in 1875, the husband should be-more or less. equal in status to hlS B
wife in the followmg respects: ,

(a) Birth, if they are both of Arab origin;

(b) Islamic ancestry; |

(c) Forfune;

(d) Virtue, and

() Professional or social status”. 187 | |

The Hanafi authorities disagree about the period during which a
guardian can demand the court to annul the marriage; while some of them
allow him to demand it at any time, others allow him to do S0 only before the
- marriage has been consummated and some others only before the apparence of
pregnancy or béfore a child has been born.188

Few Arab Muslim laws apply'the Hanafi view. Syrian law in article 27

183 Shariah Court case no: 2 of 1963, Singapore Magistrate's Appeal no: 20 of 1963,
cited by Siraj M., "Enticement of Minor and the Validity of Her Marriage Under Muslim
Law", 5 Malaya Law Review (1963) 392-397, at p. 392 et seq.

184 1bid, p. 395. |

185 He is one of the most esteemed authorities of the Hanafi school of law.

186 Siraj M., op. cit, p. 395.

187 Feroze M. R., "The Reform in Family Laws in the Muslim World" Islamlc Studies,
Vol.1, March 1962, no: 1, 107-130, at p. 117.

- 188 Abou Zahra, op. cit, p:'136; Anderson Norman, Islamic Family Law,.,, p: 61. . : . .
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éntitles the guardian to apply for annulment of the mafriage’ if the woman
marries a person who is not her equal without the guardian's consent. .'

Jordanian law in art.21 distinguishes between two cases: "(i) if the
guardian gives in mafriage his ward, whether she is virgin or previously
married, with her consent to a man whose equality is known to neither of them,
and then it becomes known that he is not an equal, neither shall have the right
to object; (ii) if equality is stipulated at the time of marriage or if the husband

declares he is an equal and then it transpires that he is not, both the wife and the

guardian may apply to the court for the dissolution of marriage.".189

This Hanafi view which allows a woman to contract her marriage
without her guardian is strongly opposed by Abdelbakil90, who suggests that
- from a judicial stand point this view opposes the majority of Muslim schools
whose arguments are stronger than its own; and from a practical stand point,
he argues that every day newspapers write of examples of unsuccessful
marriages contracted according to this view

In spite of this criticism, many recent Muslim laws still adopt the Hanafi
view and allow an adult woman to contract her marriage by herself, such as
Tunisian, Iraqgi, Syrian, Egyptian and others. Some others, such as Algerian
and Moroccan laws however, adopt the view that the guardian is necessary for
the marriage contract. |
| In Algerian law the judge or the registrar must be satisfied with the four
elements of marriage required by article 9 before he concludes the marriage
contract. It has been seen in article 12 that if the matrimonial guardian
prevents the woman from marrying when she wishes it, the judge may allow
her to marry. It is worthwhile to note that Algerian law does not require any
equality in marriagew1 since the woman and the matrimonial guardian must

be present and consent before the judge.

189 Nadsir J., op. cit, p. 54.
190 Abdelbaki I, "The Wali is a Necessity in the Marriage", Revue Al-Azhar (in Arabic)
January (1962), 959-963, at p. 959 et seq.

191 With the exception that muslim women may not marry a non-muslim. article 31.
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Moroccan law, not only does not 'perrnit a woman to- contract a marriage
by herself but even her consent must be represented by her matrim_onialﬁ
guardian. Article 5/1 states that:" It is a condition for the validity of the
marriage contract that it be witnessed by two righteous men who shall hear at
the same meeting the offer and acceptance from the husband or his deputy and
from the guardian after the wife has given her consent and her authorisation to
him to act on her behalf".192

Furthermore Moroccan law requires equality in marriage. It is stated in
article 14 that "the equality required in marriage is a special right of the

~woman and the matrimonial guardian. The equality must be considered at the
time of marfiage according to custom.".

In fact, from the view point of secular law this matrimonial
guardianship in marriage in the case of an adult woman, is contrary to the
spirit of the law, freedom of persons to contract their marriage, and equality
between the sexes. Many jurists criticize matrimonial guardianship in
marriage and oppose it as an obstacle to freedom in marriage.193 Howéver, a
distinction must be drawn between the consent of the woman in marriage and
the matrimonial guardianship. As has been seen, in Algerian law in article 9 a
woman even a virgin must give her consent before the judge, or the registrar;
and according to article 12, her matrimonial guardian, even if he is her father,
has no right to compel her into a marriage without her consent and permission.

However, figures concerning marriages contracted in East Algeria show
that 42% of marriages in urban areas and 65% in rural areas, are imposed.194

From the juridical point of view such marriages, if contracted before a
judge or a registrar, the only two way in which a legal marriage can be
contracted, are not imposed, since, according to the law, the judge or the
registrar must be satisfied that both the man and the woman agree to marry

each other before concluding the marriage, in the presence of two witnesses

192 Nasir J.,.op. cit, p. 50.
193 Belhadj Larbi, "Les Atteintes a la Liberte du Mariage", 26 Revue Algerienne des

Sciences Juridiques Economlguee et Polmgue s (1988) 425-447, at p. 430.
. 194 Id.
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and the matrimonial guardian. However, from a factual point of view a certain
percentage of marriages are contracted by the families. It is customary in
Algeria that when the boy reaches the age of marriage, his mother looks
around for a suitable wife for him in ceremonies where women and girls are
gathered. This happens in many societies. In France Girard declares that
family pressures are always important in that 34% of the couples under survey
were brought togéthér by fafnil}‘i relationshipé.19.5 f |

It may be that the law establishing matrimonial guardianship is not the
cause of the problems but customs rooted in Algerian sociéty are. The law,
whether recent or classic Islamic, does not require an adult man, to obtain
consent even from his father. However, in fact, many men marry women
whom they have not seen before, or they mi ght'have seen only in a photograph.
The extended family still plays a dominant role in deciding on a suitable spouse
for a young man as well as a woman. Because of ignorance of the principl_es‘of
the Shari'a many consider these customs as principles of it, but in fact the
Shari'a does establish the freedom of choice of partners and the consent of both
parties to the marriage as is clear from certain words of the Prophet quoted by
Al-Bukhari, that the father or the guardian cannot give a virgin or a previously
married woman in marriage against her wishes; such marriage is invalid.196

- Therefore, the problem in Algerian society and in many other societies
is two sided, the first one is the patriarchy that dominates the society, especially
in rural areas, where the father governs all aspects of the family. Neither the
boy nor the girl have the right to choose their partners. The second side of the
problem is that peoplé are confused between their habits and customs and the
Shari'a; they always consider both as principles of Islam.

However, the solution might be to teach the people, since they consider
themselves Muslims, and instruct young boys and girls in the actual Islamic
principles which are far from that military patriarchy and which strongly
recommend both males and females to choose their partners.

195 Girard A., "Le Choix Conjoint",_LN.E.D, PUF, 1981 p. 114 et seq., cited by
Belhadj Larbi, op. cit, p. 430.
196 Al-Bukhari, op. cit, pp. 51-52.
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Conclusion:

Since the dower is one of the conditions of the marriage according to
Algeriah law it should be returned in the case of breach of engagement.

With regard to gifts given by the husband to his wife one of three
possible views can be taken: |

1- the Maliki view that if a man breaches the promise of marriage he
cannot recover any gift, whereas if a woman breaches it she has to return the
gifts to her fiance; |

2- if one party breaches the engagefnent with a reasonable cause he or
she has the right to recover his or her gifts, and visa versa; o

3- the view of the Scottish Commission paper no: 76 that the general law
of unjustified enrichment would provide an adequate remedy for disputes over
property between engaged couples.

Concerning damages for pecuniary loss and injured feelings, taking into
Consideration those critisisms of Algerian law as well as of Scots law, it would
be better if Algerian law abolished the action of breach of promise, or at least
~abolished damages for injured feelings and awarded damages for pecuniary
loss only with"justification,df an unreasonable breach of engagemént. |

In the past, there was no restriction as to the age of marriage except in
French law where in the sixteenth century the minimum ages were 30 for
males and 25 for females. Now most of recent laws have introduced a
minimum age for marriage. The highest age is 21 and the lowest is 12. It is
difficult to fix a right age for all the countries, but it is possible to establish at
least, the most common average ages (18 for males and 16 for females) as the
minimum ages for marriage in order to reduce the conflicts of laws and avoid
runaway marriages.

It is not necessary to establish different ages for men and women.
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Under-age marriage is void in the countries which fix an absolute minimum
age, such as Scotland and England. Mariy others fix a nominal or flexible
minimum age and allow dispensations. It is difficult to choose between the two
systems, but it can be said that the first one is more precise in establishing a |
minimum age for marriage and the second one, even though it has some
dxsadvantages in allowing dlspensatlons which prevent some successful
marriage$ from becomlng void..

Many laws require parental consent under certain ‘ages, to prevent
unsuccessful marriages and protect the honour of the family, but there is a
trend towards the abolition of it and the establishment of free marriage.

It is not fair that some Muslim laws allow the right to compel a woman
in marriage in certain cases as in Moroccan and Sudanese Iaw, since it is not
_'only against the ‘'spirit of the Shari'a but against the aim of marriage contract
 tself. Those bad habits and customs which stand as obstacles in the way of free
marriage can be shown to be wrong only by manifesting and teaching the

actual principles of the Shari'a.
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CHAPTER THREE
THE WIFE' S RIGHTS AND DUTIES

- Introduction:

Under the title of "nghts and Duties of the Spouses" the Algenan
Family Law Code of 1984 has four articles :

Art. 36: " the spouses are obliged to :

1- maintain the conjugal ties and the duties of common life;

2- contribute together in serving the interests of the family, and
protecting the children and providing their sound education;

3- maintain the parental tie and good relations with the parents and other
relatives." |

Art. 37; " the husband is required to :

1- support the wife to the best of his abilities unless her disobedience is
established; ’

2- treat with full equality his wives in the case of marriage with more

than one."
Art. 38: " the wife has the right to :

- visit her own relatives and to receive them in conformlty w1th usage

-~ and custom

- dispose of her property with complete freedom

Art. 39: " the wife is required to : |

1- obey her husband and consider him as the head of the family;

2- nurse the children if she can and raise them;

3- respect her husband's parents and his other relatives."

The wife also has the right :

- to dower which is not mentioned in these articles, but it is mentioned as
a condition of the marriage contract in articles 9, 14, 15, 16, 17, 33;

- to inheritance which is covered in the part on inheritance.
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_In order to discuss these rlghts and dutles in more detaﬂ it is better to
look at them under the following sections :
Section one: alimony or maintenance;

Section two: dower;

Section three: non-financial rights and duties.

Howevér, the following rights and duties will not be discussed within the
above sections : | - |

1- The wife's duty to nurse the children, since it is a natural one and
raises no difficulties under the law. However, it is worthwhile to mention that
according to Islamic law the wife is not obliged to suckle her children; and it is
the duty of the husband to afford a wet nurse. If the wife accepts to suckle
* them her husband must recompense and provide support for her and her
children; but if no wet nurse is available or the husband cannot afford a nurse
the wife is bound to suckle them. 1

2- Her duty to respect her husband's parents and his relatives. According
to Islamic law it is also the duty of the husband to respect his wife's parents and
her relatives; but Algerian law in the above article stressed only the duty of the
wife. This may be because it is customary in Algerian society and in many
parts of the Islamic world that the wife lives with her husband's parents.
Nevertheless it would be better if Algerian law mentioned expressly also the
duty of the husband "to respect his wifefs parents in order to prevent a
husband's allegation that the law has not ordered him to do so; and there are
cases, even if few, where the husband lives with his wife's parents and her
relatives. Failure to do so, shows clearly the inequality between husband and
wife.

3- Her right to inheritance. The division of inheritance is clearly
decided by the Holy Quran and no matter of Islamic law has been specified or
detailed there more precisely than inheritance. As a result most of the

contemporary Muslim laws adopt the classic Islamic rules of inheritance . The

1 See Vesey Fitzgerald, op. cit, p. 43.
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Holy Quran states the proportioh due to each female in the family whether she
be wife, mother, daughter, sister or grandmother...The general rule is that the
wife is entitled to inherit half the share given to a man. When there are
children the husband is entitled to a quarter of his wife 's estate, whereas she is
. entltled to an eighth of her husband's estate. If there are no children half of his
: Wlfe s estate goes to the husband , and a quarter of her husband 's estate goes to
the wife. This division may, if taken in isolation from other aspects of Islamic
law, appear to be unfair. However, Islamic law should be taken as a whole. It is
not right to take part of a certain law in isolation from the other parts of the
law. As has been mentioned before it is the responsibility of the husband to
suppbrt all the members of the family and provide all kinds of maintenance to
his wife and their children; and he is also ‘responsible to provide dower to her.
Whereas the wife is not responsible for any such things. Therefore, the half-
share of the husband is for him and his family including the wife, whereas the

half-share that the wife inherits is for herself alone.

SECTION ONE
 ALIMONY

I- Definition:

The classical view is that the duty to aliment in general is based on blood
link and familial ties, whereas the modern trend has widened the reasons of the
obligation to aliment as the Scottish Law Commission said: "we doubt whether
the mere existence of blood link alone would be widely regarded today as
justifying the imposition of an alimentary obligation, and our general

approach will be to look for some other justification..."2

2 Scot.Law.Com. on Aliment and Financial Provision. Memorandum no: 22, 1976
vol.2, p.7.



93

The word aliment differs in its meaning from one system to another.
The French system knows more than one word for aliment: aliments,
entretien, pension alimentaire and devoir de secours. Canadian law distingues
between three types: during the common life of spousés it is called‘ﬁ»nancial
~support, at the moment of separation or divorce the term used is interim
alimony or alimént pendent lite, after the breakdown of common life and
according to common law, the term of aliment means permanent alimony in
the case of separation, and the term maintenance is used in the case of
divorce.3 .

In English law, the traditional term is maintenance which is replaced by
a modem term: financial provision which covers a periodical provision and a
Iump sum provision at the same ;ime.4 Whereas in Scots law the normal
term is aliment and the term financial provision is used only for per,io,dical

allocations or capital sums in the case of divorce.”
Algerian law has one term derived from the classic Islamic law. It is

called "Nafaqa" which covers the support of the family and the spouses during
the marriage contract and also after the dissolution of marriage.

In spite of the variations of aliment in many legal systems, it has in
general a common purpose that is the support of the family members during
marriage or after the breakdown of marriage. |

The duty to aliment exists by operation of law, it is not based on an
implicit contract or anything else, it is imposed by law. Accprding to Algerian
law it is a religious and legal duty that a husband should maintain his wife and
his children, that the p‘arents are responsible for maintaining their descendents

and the descendents are also responsible for their parents. This duty has its

3 Caparros Ernest, L'Obligation Alimentaire Etude de Droit Interne Compare
(Canada), (Collection des Travaux de I'Institut de Recherches Juridiques Comparatives),

- (Editions du Centre National de la Recherche Scientifique, 15, Quai Anatole-France, Paris,
1983), pp. 20, 21.

. 4 Clive E., L'Obligation Alimentaire Etude de Droit Interne Compare (Royaume Uni
de Grande Bretagne) (Collection des Travaux de I'Institut de Recherches, Ibid) p. 453.

3 Ibid. p. 453.
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origin in the Holy Quran which stresses that the father should bear the cost of
food and clothing for the mother.® Moreover it declares clearly in another
sura:
"Lodge them (women) during the prescribed periode in the houses
wherein you dwell, according to your means; énd harass them not that you
may create hardship:s for them. If they be with child provide for them until

they are delivered. If they give suck to the child for you, give them their -

due recompense, and settle the matter between yourselves equitably; but if

you encounter difficulty from each other, then let another woman suckle the

child for the father."’

The Algerian Family Code of 1984 states clearly this duty in article
37(1):"the husband is required to support the wife to the best of his abilities
unless it is established that she haS abandoned the home." The obligation to
aliment also derives from many Conventions to Which Algeria is a party: the
Convention of New York 30 June 1956 on the recovery of aliments abroad,
ratified by the Algerian government in 22 May 1969, is one. Algeria has
contracted other Conventions concerning aliment; with Tunisia on 26 July '
1963, with Morocco on 15 March 1963, with Egypt on 29 February 1964, with

Mauritania on December 1969 and with Belgium on 8 October 1970.8

Some arguments have been put forward by some classic Muslim jurists

- about the nature of the aliment?, but the most common and reasonable view

6 Sura: xi, 233.
7 Sura:lxv, 1.

8 All these conventions are published by the" Ministere de la justice, Direction de la
legislation et de la documentation". About these conventions see Benmelha Ghaouti,
"L'Obligation Alimentaire en Droit International, 21 Revue Algerienne des Sciences

Juridiques Economiques et Politiques (1984) 832-843, at pp. 839, 843.

9 Some of them said that it is as a price for the intimate relationship with a woman, and
others considered it as a price for reservation of the woman. Further details about these

arguments are in: Haidar Ajlany, Des Rapports enter Epoux en Droit Islamic Principalement
dans 1' Ecole Hanafite et en Droit Compare, thesis, Paris, 1949, p. 326 et seq.
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is that aliment is a personal duty imposed by law. It is worthwhile to examine

some characteristics of the obligation to aliment:

Tt is born from the law (ex lege)!0, and it is only the law which

determines the persons who are entitled to aliment and those who are
responsible to provide aliment. A wife cannot claim aliment from her father
- or her son as long as her husband is able to provide for her. However, this
does not prohibit any agreement betw'een the spouses about aliment, but to
avoid corhplications, English law for example requires that this agreement
must be :

1- in writing;

2- and made between spOuSes or former spouse. (see the case in
Bromleyll) ,

Another characteristic of the obhgatlon to ahment is that it is regarded
as part of public policy which means that any agreement made by the spouses
or parents to release themselves from the duty to support each other or their
children will not be recognized by law.12

The obligation to aliment is a personal duty, it is unhke the other
obligations and contracts in which the parties (the creditor and the debtor) can
be changed without the disappearance of the obligation, since the alimentary
obligation is not a contractual or delictual obligation, but part of the actual
needs of the creditor.13 As a result of this, after the death of the creditor his

. heirs cannot ask for his aliment, neither are the heirs of the debtor responsible
~ for his debt. The French Civil Code enacts tWo exeeptiens' to the personal or
-non-transferable nature of the aliment: |

1- Article 207 says: "the succession of the predeceased spouse owes
support to the surviving who is in need... the substance of support is levied

upon the inheritance. It is borne by all the heirs and in case of insufficiency, by |

10 Mendes J ., "Obligation Alimentaire en Droit Compare", 24 Revista da Faculdade de

Direito da Univ. de Lisboa (Portugal) (1972) 51-83, at p.56.
11 Bromley, op. cit, p. 490.

12 Marty and Raynaud,_op. cit, p. 54; Weill Alex, op. cit, pp. 340-341.
13 Planiol and Ripert,_op. cit, p. 39.
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all the particular legatees, in proportion to their emolument.”

2- The second exception arises from the_marriage in which children
born into adultery can claim their aliment not only from the father, but also
from his succession, so that the heirs of the adulterer remain responsible to
support these children born into adultery.14

. This personal characteristic of the obhgatlon to ahment has some
pract1ca1 connection with the case of set off. The husband is not entitled to set
off against his wife's claim for aliment any pecuniary claim he may have
against her. So the law protects her against any pecuniary debts to be set off
since her daily needs cannot be satisfied after that reduction.

The alimentary obligation cannot be the object of a seizure judgment for
the benefit of a crédi_tor_ of the aliment creditor, except for the case of that
creditor also being a creditor of alimént or a provider of alime;nt.15 ;

The obligation to aliment is not subject to arrears ; this means that if the
wife who is the creditor of aliment does not bring an action to the court, she is
not able to claim aliment for the periods preceding her suit to the court. The
French jurisprudence establishes a rule in this case: "aliments ne s' arreragent
point"16 (aliments are never in arrears). The reason of this characteristic
may be that: "it is presumed that she preferres to suffer rather than unfold her
troubles before the court, and her silence will therefore b'e interpreted as a
~waiver of her right for such a period."17 This argument cannot be sustained
since the aliment is, as has been seen before, part of public policy so that the
creditor of aliment, especially the married woman, cannot renounce her right

to her aliment. Therefore, the reason can only be that when the creditor does

14 Article 762; Planiol and Repert, op. cit, p. 40.

15 The Algerian Civil Procedure Code, art. 368; the French Civil Procedure Code, art
581; Marty and Raynaud, op. cit, p. 55; Scots law: Wilson & Duncan, Trusts, Trustees and
Executors, (Edinburgh: W. Greens & Son L.,1975) p.96, art. 98 (2) Bankruptcy (Scotland)
Act; Clive E., op. cit, p. 519.

16 Weill Alex,_op. cit, p.342.
17 Menachem E., op. cit, p. 398.
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- not claim his or her aliment, it is présumed that it is not needed. The need is
the basis of the entitlement to aliment, and since the need disappears, the
aliment disappears with it. 18 The ratio of this argument is that if the creditor
of aliment proves the per31stence of her needs by showing, for example that
she has contracted debts to subsist, then she may claim aliment for the
preceding periods. Similarly Scots law authorises the alimentary creditor to
claim for his aliment arrears1®. However, some laws such as the Egyptian,
Algerian and Sudanese, have restricted the period during which a claim can be

made to the court in order to prevent "exceedingly dubious claims for

maintenance alleged to have been due over many years." 20 The Algerian

Family Law Code of 1984 declares in article 80: "aliment becomes due from
the date of raising a suit to the court and the judge has the right to order the

payment of aliment on the strength of evidence for a period' not more than one

year prior to the introduction of the suit."

II- Subjects of alimentary obligation:

The subjects of alimentary obligation vary according to the bases that
impose it. It is not only the blood relationship which justifies the duty to
aliment. The marriage contract has also a great part to play in this. Moreover
law has introduced the right to aliment to any person who lives within the

’farvnily and is unable to maintain himself: the Scottish law states that: "an
dbligation of aliment shall be owed by, and bnly by...a pérson to a child ( other
than a child who has been boarded out with him by a local or other public

authority or a voluntary organisation ) who has been accepted by him as a child

of his family."21

18 Marty and Raynaud,_op. cit, p. 56.
19 Family Law (Scotland) Act 1985, s.1(4).

20 Anderson N., Law Reform..., p. 132.
21 Family Law (Scotland) Act 1985, subsection 1(1)(d).
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A- Aliment between persons other than the spouses:

There -is no doubt that parents are under the duty to support their
children. In most of the civil jurisdictions both parents are equally obliged to
- maintain their minor children. Under French law both spouses must suppoﬁ -

their children.22 At common law it was the father who owed the primary
. obligation. However, in Scots law, as well as in English law, now parents are

equally obliged to support.their Childfen.23 Under Islamic law this duty is |
* upon the father as the head of the family. It rests with the mother only when
the father is unable to maintain the children. Algerian Family Law states in

article 76: "in the case of the father being unable to maintain his children, the

duty shall be incumbent upon the mother if she is able to do s0."24 .The duty

of parents to aliment their children terminates when children can support . '

themselves. Article 75 of Algerian Family Law declares : "it is the duty of the
father to provide aliment for his child who has no means. For the male .
children aliment shall continue until the age of majority and for the females
until the consummation of marriage. The father is still under this duty if the
child is physically or mentally handicapped or he is a student. This duty ends
when he is able to earn a living." The Family (Scotland ) Act 1985 makes clear
that the child is entitled to the right to aliment by declaring in subsection (5)
that:"'child' means a person- |

(a) under the age of 18 years; or

(b) over that age and under the age of 25 years who is reasonably and
appropriately undergoing instruction at an education establishment, or
training for employment or for a trade, profession or vacation;..."

Under classic Islamic law which prohibits and does not recognise any

22 Article 207 of the French Civil Code; United Nations, Parental Rights and Duties,
Including Guardianship, (New York: United Nations,1968), p. 50; Lawson et al., _gp_.&i_t, p-
85. ’ ;

23 Family Law (Scotland) Act 1985, 1(c); U.N., ibid, p.51; Nichols David, THe
Family Law (Scotland) Act 1985 (comments), (Edinburgh: Green,1985), para.(c), p. 37-3.

24 The same view adopted by Tunisian law art.47; Moroccan law art.129; Jordanian

law at.70.
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relationship between man and woman outside the marriage, the illegitimate
child has no right to aliment against his father. However, only according to the
Hanafi school the mother is bound to aliment her natural child. The Indian
Code of Criminal Procedure, section 488 provides that: "the putative father of
an illegitimate child can be ordered to pay a sum not exceeding Rs 100 per
month by way of maintenance."25 _» -
English co‘mmon‘law was similar to the classic Islamic law in the case of
the illegitimate child towards his parents: "he had no legal right to succeed to

their property, or to receive maintenance or other benefits deriving from the

status of parent and child."26 However the modern trend is to place the

illegitimate child in the same status as that of the legitimate»child27, and both **

parent of the illegitimate child are under the duty to support him.28
The adoptive child is generally treated as the legitimate child in both

English law and Scots law29. Islamic law prohibits adoption but establishes
instead a similar system called "Kafala" which means rewarding or

bequeathing a child by a person to treat him as his child but it does not produce
parentage or legal effect. Algerian law prohibits adoption in art. 46: "adoption
is forbidden under the Shari'a and law." In art. 116 it provides the child under
"Kafala" the right of aliment and education. ‘

As the parents are under a duty to support their children, they
themselves have also the right to be maintained by their d_escendénts. In the

majority of civil law jurisdictions, children are under such an obligation.30

Scots law declares that legitimate children are obliged to maintain their
parents, and the same obligation is upon the adoptive child towards his

25 Fyzee Asal, op. cit, p. 184.

26 Cretney,_op. cit, 1984, p. 594.

27 Scottish Law Commission no:82 on Family Law Report on Illegitimacy 1984, p. 66.
28 Scottish Law Commission no: 22, op. cit, vol. 2, p. 12.

29 Clive E., L'OQbligation Alimentaire..., p. 468.
30 u. N.,_op. cit, p. 61.
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adopter.31 In Islamic law also, children are under the dﬁty'to support their
needy parents, Algerian law declares in art.77 that: "aliment of the ascendents

is incumbent on the descendents and vice versa, according the possibilities,
need and degree of kinship in succession order." In the case of the absent his
needy parents may be authorised by the court to procure assets or funds on
'}behalf of their absent child. Furthermore they have the right to sell the means
of the absent child to provide their own needs. 32 |
There can be some other subjects of alimentary obligation. In some laws
such as the English and the Scottish, the aliment of collateral relations does not
exist. The Scottish Law Commission declares that: "Scots law does not
recognise any alimentary obligation between brothers and sisters as such.
Neither does English law, French law or German law. Those consulted were
ahnost'unanimousiy of the view that there should be no change in the present -
law and we so recomrnend."33 |
Algerian law adopts a general rule that covers the mutual duty between
ascendents and descendents according to certain degrees of relationship. Syrian
law makes clear that: "the maintenance of every indigent relative who is unable
to earn a living because of a physical or mental handicap shall be the duty of the

presumptive heirs among his able relatives according to their respective

ihheriténce shares."34

B- Aliment between spouses: _
One of the most important areas of aliment is that between the spouses.
This aliment manifests itself in two situations: during the life in common of the

spouses and after the cessation of the common life.

31 Adoption (Scotland) Act 1978; Clive E., op. cit, p.468.
32 Benmelha Ghaouti, "L'Obligation Alimentaire en Drpit Interne", 21 Revue
Algerienne des Sciences Juridiques Economiques et Politiques (1984) 799-831, at p. 815.

33 Scot. Law. Com. no: 67 on Family Law Report on Aliment and Financial Provision,
1981, p. 18; Clive E, Husband and Wife, 1982, pp. 215-216.

34 art. 159; the same view in Iraqi law art. 62, and Jordanian law art. 173; Nasir J., op.
cit, pp. 181-182.
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1- During the common life of the spouses:

The traditional rule in English common law as in Islamic law is that the
husband is under the duty to support his wife, and the wife's duty is to
undertake the domestic services. In common law the husband was entitled to
- the means and property of his wife and for that he was under the obligation to
maintain her.35 The modern trend in many legal systems is that there is no
distinction between husband and wife concerning the alimentary obligation.
Some legal systems such as the Scottish and the English lay down the reciprocal
. duty between the spouses to maintain each other. Other systems such as the
Algerian and many Muslim legal systems establish the traditional duty of
aliment on the husband. These differentiations between the legal systems in
this matter can be justified theorically: those which establish the alimentary
obligation on the husband, regard him as the head of the family and the one
responsible for all the needs of the family. Whereas those which establish the
reciprocal duty between spouses look towards establishing equality between
the spouses in their duties and rights and seek to abolish any discrimination
between men and women. This distinction between the legal systems may be
justified: in countries where the number of working wives outside the home is
nearly equal to that of husbands, the logical rule is the reciprocal duty to
support each other. Whereas in countries where wives are generally
housewives the logical rule is that the duty of aliment should be on the husband,
not only because he is traditionally the provider but also because he is actually- -
the main earner. '

The wife's right to aliment continues as long as the marriage contract is
still in existence. However, there are some cases where the wife loses her right
to maintenance. In the English common law the wife was entitled to aliment as
long as there was cohabitation between her and her husband. She lost her right

if her conduct released her husband from the duty to cohabit, for example, by

her desertion or her adultery.36 ‘While adultery terminated entirely the right

35 Levasseur and Glendon, :L'Obligation Alimentaire Etude de Droit Interne gzgmpgrg
,(Etats Unis), (Collection des Travaux de I'Institut de Recherche, op. cit) p. 212.

36 Bromley, op. cit, 1981, p.484.
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to aliment, desertion only suspended it, and the alimentary obligation revived

again when desertion ceased.37 This was the case also in Scots law. The
Divorce (Scotland) Act 1976 in section 7(1) has changed the rule by

distinguishing between different types of conduct: "the adulterous or cruel

wife can recover aliment; the deserting wife cannot. "38 The Scottish Law
. Commission working paper no: 67 of 1981 recommends that the common law

rules on w111mgness to adhere as a condltlon of entitlement to aliment and the . ™

statutory rules in section 7(1) of the Divorce (Scotland) Act 1976 should be
replaced by "a general provision to the effect that it is a defence to an action for
aliment that the defender, although not cohabiting with the other party to the
, marriagé, is holding out a genuine and reasonable offer to receive that person

into his home and to fulfill his alimentary obligation there."39 The recent
trend in both Scots law and English law is that the conduct of either spouse will

not be regarded as a cause to loose the right to aliment.40 In his book "A
guide to the Family Law (Scotland) Act 1985" Macdonald comments on s. 4
(3)(b) related to the conduct of the spouses in the alimentary obligation: "under
the Act the court is not to take account of any conduct of a party unless it would
be “manifestly inequitable to leave it out of account... The use of the word
'manifestly’ seeks to make clear that conduct should only be taken into account,
so as to reduce or deny an award, in exceptional circumstances."41
Classic Muslim jurists also stated several instances in which the wife lost
her right to aliment. These instances differ from one jurist to ano_ther.42 :
37 1d.

38 Scot. Law. Com., no: 67,_op. cit, p. 20.
39 Ibid., p. 35, also pp. 20, 21, 22.

40 Clive E, L'Obligation Alimentaire , p. 460.

41 Macdonald H. R., A Guide to the Famlly Law (Scotland) Act 1985 (London ‘CCH
Editions, ,1986), p. 25.

42 Meron Ya' akov, L'Obligation Alimentaire entre Epoux en Droit Musulman Hanefite,
(Paris: Librairie Generale de Droit et de Jurisprudence,1971), pp. 256-277; Ibn-Ruchd, op.

cit, pp. 41-42; De Bellefonds Linand, Traite de Droit Musulman Compare, vol. 2, (Paris, La
Haye: Mouton & CO,1965) pp. 265-269.
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| However, the main circumstance which is mostly considered by modern as
well as classic jurists, and in which the wife loses her right to maintenance, is
the case of the disobedient wife. The practical circumstances which are
considered disobedience are:#3 »

(1) When the wife abandons the matrimonial domicile without her
husband's authorisation and without legitimate cause. A

(2) When she goes out to work against her husband's will and the
performance of that work does not permit her to return back home till the
night.

(3) When she lives with her husband in a house that belongs to her and
she refuses to permit him to enter. However, if she asks successively her
- husband tb,provid'e a conjugal dominle other than her own, she will not loose
her right to aliment. Most of the recent Muslim family laws take into account
these circumstances:'Egyptia’n law declares that the woman who abandons the
conjugal domicile without her husband's authorisation and without a legal
cause will be considered as disobedient and loose her right to maintenance.*#
Syrian and Jordanian laws take the same view in which the wife "who leaves
the matrimonial home without a lawful cause or denies her husband access to
the home which she owns without first requesting him to accommodate her
elsewhere"43 is disobedient. .

The Algerian Family Law Code of 1984 is not clear in this matter. It
declares in article 37: "the husband is required to: support the wife to the best
of his abilities unless it is established that she has abandoned the matrimonial
domicile..." This is from the French version of this article. The Arabic
version is: "unless it is established that she is disobedient". If the French
version is taken into consideration there will be only one case in which the wife

will be considered disobedient: it is when she abandons the matrimonial

43 Abd-El-Fattah El-Sayed Bey, De I' Etendue des Droits de la Femme dans le Mariage
Musulman et Particulierement en Egypt, thesis, Dijon, 1922, p. 128.

44 Haidar Ajlany, op. cit, p. 340.
45 Nasir 1., op. cit, p. 97.
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‘domicile. Whereas if the Arabic version is taken into account there will be
several such cases.40
This uncertainty of the law may result in some contradictions in court

-decisions.

2- After cessation of life in common: |

The husband in some legal systems, and both spouses in others are under
the duty to aliment each other as long as they are living together. ‘However, it
could happen that one spouse is absent, disappears or dies, or in some
circumstances the marriage breaks down by divorce or nullity. In all these
cases it is worthwhile to see how far the alimentary obligation will be affected?

a- Absence or disappearance: _ | ,

The absence or disappearanc.e. of the husband does not affect his duty to
aliment his wife. If he does not provide enough money for her and her
children's needs, the wife can be authorised by the court to vdispose of the
means or the property of her husband.#7 If there are no means, she may be
authorised to bind his credit for necessities for her and her children, or to
incur debts and her husband must pay these debts.

According to Scots law and English law after seven years of the
husband's dlsappearance without any news, the wife can ask the court to
declare the presumption of death and the dissolution of marriage.48 |
7 - According to the Maliki school the presumption -of death of the
”dlsappeanng husband can be declared by the court after four years after
investigation. This view is adopted by the Algerian Family Code of 1984 art.
113. Moreover art. 53 gives the wife the right to request divorce in the case of

the husband's absence of more than one year without a valid excuse or

46 This is the case, at least, accordmg to the Maliki school which mostly dommates in
Algeria.

47 Saad Foudil, Algerian Family Law: Marriage and Divorce (in Arabic), (Algeria: Al-
Muassassa Al-Wataniya Lil-Kitab,1986) pp. 190-191; Haidar Ajlani, op. cit, pp. 344-345.

48 Clive E., L'Obligation Alimentaire, p. 460; Presumption of Death (Scotland) Act
1977.
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maintenance provisions.

b- Separation:*

In the case of separation de facto by mutual consent of both spouses the
husband according to common law in both Scotland and England was not under
the duty to aliment his wife unless they agreed for him to do 50.90 However,
legislative dispositions in both countries now give both spouses a claim for
financial provisrion’.s1 In the case of judicial separatiori most of the legal
systems which recognise this institution authorise the needy spouse to claim
maintenance. The Lousiana Civil Code for example provides that: "women
who lack sufficient income may receive alimony from their husbands pending
a suit for a judgement of separation from bed and board or for divorce.">2

According to French law the reciprocal duty of maintenance between spouses
continues even when one party is guilty and the other is innocent. The aliment |
in this case " is awarded in the form of a pension".s3 Both Scots law and
English law give to both spouses the right to aliment or financial provision

after judicial separation.

c- Divorce:

By divorce the legal relationship between husband and wife comes to
end. In English common law the wife had no alimentary claim upon her
~ husband after divorce, but the present law in both England and Scotland gives
the court the right to award financial provision after divorce.24 :

There are many arguments for the right of the wife to aliment after

divorce. These suggest that the principle of financial policy on divorce is for

49 Separation as in western laws does not exist in Algerian law.

50 Clive E., Husband and Wife, p. 191.

51 Family Law (Scotland) Act 1985 S. 2 (a).

52 Reid D.E., "Alimony and Equal Protection: A Search for Rational Relationships", 22

Loyola Law Review (Lousiana) (1976) 1036-1060, at p. 1036.
53 Lawson et Al., op. cit, p. 85.

54 Family Law (Scotland) Act 1985 S. 8 ; Clive E., L'Obligation Alimentaire, 462.
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the pfotection of the mother since in the great majbrity of cases the wife is the
custodial parent.99 Moreover the mother is entitled to maintenance because
of her children's care, and in case her aliment should be abolished, the .
children’s aliment should be increased.’® However, in general there are
many arguments against the wife's right to aliment after divorce. In line with
the principle of woman's .independence and equality between both sexes, Ruth
Deech comments that in the 'eyes of the law' women (the wife and the mistress)
are seen 'as parasites' who: "by the fact of marriage or regular sexual
inter¢ourse, have acquired identical rights to be kept as dependents, valued not
by their contributions to a pfoductive society but by their adherence to

particular man and his fortunes”.27 In Katherine O' Donovan's 'good society'
all maintenance, even during marriage, should be abolished according to the

provision: "that certain material preconditions are abolished"58, to further
full independence of women. Some others think that the primary

responsibility for one parent families should fall on the state.>9

Algerian law declares in art. 61 that the divorced wife has the right to
aliment during her 'Idda’ (waiting period). The Idda for a woman who is not
pregnant is three months, calculated from the declaration of divorce (art. 58);
and that of the widow is four months and ten days (art. 59). The Idda for a
pregnant woman shall be observed until the delivery of the baby, and the
maximum term for pregnancy is ten months calculated from the date of

dlvorce or the death of the husband (art 60) 60

55 Metcalf J. C., "Divorce and the Right to Life- -Long Mamtenance", 131 New Law
Journal (1981) 669-671, at p. 670.

56 O'Donovan Katherine, "The Principles of Maintenance: An Alternative View", 8

Family Law (1978) 180-184, at p. 184.

57 Deech Ruth, "The Principles of Maintenance", 7 Family Law (1977) 229-233, at p.
232, '

58 O'Donovan Katherine, Should all Maintenance..., p.433.
59 O'Donovan Katherine, id; Times, September 9, 1981.

60 These rules are declared by the Holy Quran , and they are now established by most
of the Muslim family laws.
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| There are suggestions that the wife's aliment should cease. Some claim
the period to be limited to until the children first go to school at the age of five;
others to the age of sixteen when most children leave school, but Metcalf

suggested that the maintenance of the mother " should extend as an absolute

right until the youngest child has reached the age of eleven".01 The Scottish
Law Commission paper no. 67 has fixed this period to three years from the

date of divorce. This period has also been accepted by the Family Law
(Scotland) Act 1985 5. 9 (1)(d). However, discretion remains with the court to
award maintenance beyond this period: "a party who at the time of the divorce
seems likely to suffer serious financial hardship as a result of the divorce

should be awarded such financial provision as is reasonable to relieve him (or

“her) of hardship over a reasonable period."62,

d- Death and nullity of marriage:

While some legal systems such as the Scottish and the English give the
widow and the woman whose marriage is null the right to aliment, others like
the Algerian and many other Muslim ones do not allow her aliment. Under
Scots law the court which grants a declarator of nullity of marriage has no
power to order financial provision of any kind to either of the spouses.
However, the Scottish Law Commission, in order to reach the same position as
English 1aw63 and some Statés of the United State-s of Amevrica, and to avoid a
i distinction between void and voidable marriages, reéorrnnended that: "a court
granting a decree of declarator of nullity bf‘nﬁarriage should have the same
powers in relation to financial provision as a court granting a decree of
divorce."04 In Scots law the alimentary obligation ceases on the death of

either spouse, but the wife may claim aliment from the husband's succession.

61 Metcalf I.C., op. cit, p. 670.
62 The Family Law (Scotland) Act 1985 S.(1)(e).
63 Matrimonial Causes Act 1973, part. II.

64 Scot. Law. Com. paper no: 67, 1981, pp. 151-152, para. 3.201-3; this rule has been
adopted also by the Family Law (Scotland) Act 1985, S.17(1).
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The present law allows any alimentary creditor "who has not been properly
provided for on the death of a liable relative may have an equitable claim to
aliment out of the estate of that relative or against those who have benefited
from the succession."®>

On the contrary Algerian law does not give the wife the right to aliment
in either circumstance: death of her husband or nullity of marriage. The
Family Law Code of 1984 allows both the divorced and the widowed wife to
stay in the conjugal domicile during the Idda (art. 61), but in the same article,
it declares that the divorced wife has the right to aliment during her Idda, but
no statement has been made about the widow's aliment. Saad comments on this
article by stating that Algerian law has followed the consensus of the Muslim
jurists on no aliment being given to the widow.00 I is not reasonable to draw
a distinction between the widow and the divorced wife in aliment, especially in
her Idda. Since one of the important reasons for the widow's Idda, as Shalabi
says, is to give her an opportunity “to show the effect of her loss of her
husband by abstaining from adornment"®7, so it is unfair to deprive her from
aliment. A question may arise in this matter: why is the widow not entitled to
aliment where she has no fault in the marriage breakdown, whereas the
divorced wife is usually entitled to aliment where it may be that by her fault the
marriage has been broken down ? |

It would be more satisfactory if the Algerian law were to give the widow
the vn'gh't' to aliment during her Idda. This would not be contrary to the
‘consensus of the Muslim jurists since there are s‘ome classic and modern
- Muslim jurists who state that the widow can take her aliment from the
succession of her husband®8.

Conceming the wife who is separated from her husband because of the

65 Scot. Law. Com., ibid, p. 65; Family Law(Financial Provision)(Scotland) Bill 1981
“clause1(3); Family Law (Scotland) Act 1985 S.1 (4).

66 Saad Foudil, op. cit, p. 361.
67 Shalabi Mustapha, op. cit, p. 651.

68 Essabouni Abderrahman, The Syrian Law of Personal Status, (in Arabic) vol.2,
(Damascus: Damascus Un.,1973), p. 147.
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~ . nullity of marriage, many Muslim jurists do not giile her the right to aliment
on the basis that the null marriage has no effect between the sﬁou'ses, exceptin a
few cases concerning their children. It is not clear in Algerian law whether this
wife is considered as a divorcee and accordingly has the right to aliment, or is
considered as a party to a null marriage and therefore has no right to aliment.
Even though in practice there are not many cases of nullity of marriage, it
would be better if the law were to give her cleaﬂy the right to aliment during
her Idda, at least when the nullity of marriage is not through her fault, or when

she is ignorant of the irregularity of the union.

III- The object of alimentary obligation:
A- The content of the aliment:

In Islamic law as in English common law©9, the husband is under the
duty to provide his wife with suitable accommodation, enough food and
clothes, medical and dental attention, and anything else she reasonably
requires.

- Food: there is no minimum or maximum limit to provide food. This
depends on the economic an social position of the spouses. |

- Clothes: there are different opinions expressed by. the classic Muslim
jurist on the minimum clothes that a husband must provide for his wife in a
year. While a few suggest that he should provide her with clothes for the
Summer and the Winter once a year, the majority adopt the rule that he should
provide her twice a year, clothes for the Summer and others for the
Winter.70 |

- Clothes include every‘thing necessary for the wife's beauty such as comb

and powder.71 Even though the perfume and paint are not necessary they

69 Hogget and Pearl,_op. cit, p. 86.
70 Tbn-qudama, op. cit, p. 572; De Bellfonds,_op. cit, p. 259.
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must be provided according to some jurists72.

-Accommodation: under classic and modern Islamic law as well as under
the Algerian Family Law Code of 1984 art. 78 it is the husband's duty to
provide a suitable domicile for his wife. The suitable house must be separated
from the house of his larger family if he is able to do that, or a separate

apartment within the house of thé husband's family if he is unable to do the
former’3. This house must be solely for the use of the spouses, and he may
not accommodate his relatives there without her consent, except his minor
children according to the Hanafi view.74 It has been seen in Chapter One that
the Algerian family is large so as a result many cases brought before the courts
by wives are related to claims to have separate houses from their husbands'
family houses. This problem was discussed in a seminar of the judges of Easter
Algeria from 2-5 June 1980, and the conclusion was that the wife-'had the right
to a separate house ; but there is no rule in the Family Law Code of 1984 that
the judge can apply, and the jurisprudence has not yet considered the
accommodation crisis as a cause for divorce’>. The suitable house must also
contain all the necessary equipments and facilities such as a kitchen, furniture
and everything that the wife and the children require. Finally, the house must
be in a suitable place in a good neighborhood where the wife and her property
are safe’0. | |

-Medical expenses: it is Si‘gnificant in the recent Muslim family laws that
the husband is responsible for the rﬁedical expenses as part of the maintenance

- of his wife and the children. Algerian law in art. 78 declares a general rule that

71 Mahda M., The Basic Provisions of Personal Status, (in Arabic),( Algeria, Batna:
Dar Ach-Chihab,1986), p. 154.
72 14.

73 Layish Aharon, Women and Islamic Law in a Non-Muslim State, (New York,
Toronto, Jerusalem: John Wiley, Israel Universities Press,1975), p. 93.

74 Shalabi M., op. cit, p. 456.

75 Mahda M., gp. cit, p. 157. )

76 De Bellfonds, op. cit, p. 260; Shalabi, op. cit, p. 456; Nasir J., op. cit, p. 1(_)0.'"
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" the wife has the right to medical expenses from her husband without giving any
further details. The Jordanian law of 1951 art. 65 explicitly provides that:

"(a) the fee of a midwife or doctor who is summoned for a wife's
confinement is the absolute responsibility of the husband, whether the
marriage is still subsisting or not; (b) if a wife or minor child who is entitled
to maintenance falls ill in such a way as to require a doctor or a treatment,
then .th_e fee of the doctor or the cost of the" treatment is the résponsibility of
‘the husband or father, on a par with maintenance, and shall be calculated by
reference to his circumstances, be he rich or poor".77
These are the main basic contents of the obligatory aliment which lies

upon the husband towards his wife. Some legal systems add other items of
maintenance. According to classic Islamic law if the wife is not used to serving .
for herself and her husband is afﬂuent, he must provide her with a servant.
Furthermore the maintenance of her servant is also upon her husband, and if
he refuses to maintain her servant she can make a claim to the judge who can
award a sum for her servant.”8 There is consensus among Muslim jurists on
this rule. However, they disagree about the maintenance of more than one
servant. Some like Hanafi state that one servant is enough, whereas some
others such as Abou-Youcef stress that he should provide two servants or more
and their support if able to do so and if his wife is used to being served by two
or more servants.’? .

Some other legal systems, such as the South African, state that the
aliment of the wife includes also the costs of legal proceeding taken by or
against the wife. Besides that, there are views that it is " the husband's duty to
pay a fine imposed on his wife for a criminal offence"go; but some others
declare that he has to pay only the small fines such as traffic offences and e is

not liable to pay a substantial fine for serious offences81.

77 Anderson N., Law Reform..., p. 144.

78 Shalabi M., op. cit, p. 457.

79 Abou-Zahra, op. cit, pp. 257-258; Shalabi, op. cit, p. 407.
80 Hahlo H., op. cit, p. 113.
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It can be concluded from all these statements of the different legal
systems on the contents of the maintenance, that it comprises all the necessities
for maintaining the social life and dignity of the human being. It is not limited
to a certain standard for all families in all societies, but it varies from one
family to another according to the living standard and the economic position of
"the fam1ly and society. It can be argued, for example, that the costs for a -
holiday at the seaside would be considered as a necesmty ata certam level.82

All these contents of alimentary obligation are provided for by the
husband regularly as long as he and his wife are living together. It may happeh,
however, that the husband fails to support his wife at a reasonable minimum
level, and the spouses disagree about the amount of support; in this Situation it
is the court's duty to determine the amount of ahment ‘For this reason, it
would be better to examine how the court fixes the amount and what are the

factors that the court should taken into consideration in its quantum.
B- The quantum of the aliment:

It is important to state that there is no standard by which the amount of
aliment can be determined. This depends of the circumstances of each case and
the economic position of both parties. As a result most of the legal systems give
the courts a certain discretion to award aliment. Under the title "powers of -
court in action for aliment” the Family Law (Scotland) Act 1985 declares in S.
3(1): " the court may, if it thinks fit, grant decree in action for aliment..."
Nichols comments on this section by statihg that "the phrase 'if it thinks fit' in
sub.(1) serves to emphasise the discretionary nature of an award of
aliment".83 The same section gives the court the right to make periodical
payments, to award a lump sums to cover special needs, to backdate an award,
and " to award less than the amount claimed even if the claim is undisputed".

81 1d.
82 Mendes J., op. cit, p. 79.

83 Nichols D. I, op. cit, p. 37-7.
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The Algerian Family Code of 1984 also gives a wide discretion to the judge in
assessment of maintenance, as is understood84 from art. 79 : "in the case of
evaluation of maintenance the judge takes into account the situation of spouses
and the conditions of life..." Under French law maintenance can be evaluated
by agreement between the creditor and debtor, and upon the failure of this

| agreement it wﬂl be detenninéd by the judge.85 , |

The factors which the court is required to take into account in making an
award vary from one case to another and from one legal system to another. In
classic Islamic law the jurists disagree about these factors; some hold that the -
standard of living of the debtor is the determining factor, others refer to that
of the creditor; but the majbrity favour taking into consideration the standard
of both parties.86 | S

'-ACCOrding'to some soc‘ialiSt legal systems the ‘émouht of aliment is
determined by the law. Soviet law and Romanian law, fbf example, fix the
aliment for one child at a quarter of the debtor's salary, for two children at one
third of the salary, and for three children and more half of the 'salary'.87 |

The Frenéh Civil Code in art. 208 takes into account the needs of the
creditor and the resources of the debtor as factors to evaluate the amount of
aliment. | |

Algerian law refers to the circumstances of both parties and the
condition of life (art. 79). - R L
| Scots law declares that:

"in determining the amount of aliment to award in an action for aliment,

84 Saad Abdelaziz, op. cit, p. 199.

85 Weil Alex,_op. cit, p. 336. .

86 Saad F., op. cit, pp. 182-3; Shalabi, op. cit, p. 451 et seq.; Abou-Zahra, M,Ap.
254 et seq.; Shafii, op. cit, p. 77; Milliot L., Introduction a 1' Etude du Droit Musulman,
(Paris: Recueil Sirey,1953), pp. 334-5.

87 Masilko and Vanecek, "L'Objectivation du Montant de la Pension Alimentaire des

Enfants Mineurs dans les Etats Socialistes d' Europe”, 21 Revue International de Droit
Compare (1969) 135-143, at p. 140.
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* the court shall, subject to s~ubsection (3) below, have regard-
(a) to the needs and resources of the parties;

(b) to the earning capacities of the parties;

(c) generally to all the circumstances of the case."88

Ther conclusion that can be drawn from looking at all these statements of
the different legal systems, is that the factors which shall be taken into account
by the court in evaluating the aliment are:

- needs and resources of both parties;

~ -and all the circumstances of the case.

Needs of the parties comprise all that which have been discussed under
_the previous point, the content of the aliment. The needs of the party does not
only mean what is necessary but what is reasonably féquired by the party. If
the wife, for instance, needs aliment for her subsistence and at the same time
she has the custody of the children, this will not be considered as her needs and
consequently her own aliment will not be increased, but a separate aliment will
be considered for the children.89 Moreover the aliment of the children shall
cover the needs of their education and their formation. _ |

The resources of the parties mean present andvforeceeab_le resources.?0
If the husband who is the debtor of the aliment to his wife, has married another
woman, the support to the second wife will be taken into account when the
court evaluates his resources.”l However, the support of a man to another
cohabiting woman will not be taken into consideration by the court in
calculating his resources and awarding aliment to his wife; it is said that this is |

not a legal obligation92; but the Family ( Scotland ) Act 1985 states in s. 4

88 Family Law (Scotland) Act 1985 S. 4 (1).
89 Clive E., L'Obligation Alimentaire, p. 479.
90 Macdonald,_op. cit, p. 24. '
91 Levasseur and Glendon, op. cit, p. 259.

92 Hope v. Hope (1956) Sh. Ct. Rep. 244; McCarrol v. McCarrol, 1966 S.L.T. (Sh.
Ct) 45; Hawthorne v. Hawthorne, 1966 S.L.T (Sh. Ct.) 47; McAuley v. McAuley, 1968
S.L.T (Sh. Ct.) 81, Clive, Husband and Wife, 1982, p. 194.
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(3)(a) that the court:" may, if it thinks fit, take account of any support,
financial or otherwise, given by the defender to any person whom he maintains
as a dependant in his household, whether or not the defender owes an
obligation of aliment to that person..." .
| ‘In determining the amount of aliment the court shall regard not only the
" needs and resources of the parties but also other factors which differ from one |
legal system to another and from one case to another : the age and health of the
parties, retirement pension, the contribution of the party to the family
expenses and the conjugal services, economic standard of living of the family
and society, the length‘-of the marriage, conduct of the parties, voluntary
inactivity... '_

Under the influence of equahty between men and women, in many
, western legal systems, both husband and wife are obliged to contribute to the
family expenses, and the voluntary inactivity of one of them will be taken into
consideration in awarding aliment to her or him. It is stated in the case of Craig
v. Craig that : "even now the wife is still a comparatively young woman and it
seems to me that it is quite probable that she will obtain more remunerative
" employment than her present employment."93 In Algerian law and in Islamic
law in general the wife is not under the duty to contribute to the family
expenses and even if she voluntarily leaves her employment this w111 not be
‘considered as a reason to reduce her award of aliment. |

It has been said that a recent trend in many legal systems such as Enghsh
and Scottish is that the conduct of either party will not deprive him or her from
the right to aliment. However, there are some cases and even statutes in Scots
law and English law that allow the court to take into account, in awarding
aliment, the conduct of the party if it is obvious and grossg4. In the case of
McKay v. McKay it is declared that : "the parties equally responsible for the
break-up of the marriage ahd this must be reflected in financial

93 Craig v. Craig, 1978, S.L.T. (Notes) 62.
94 Clive E., L'Obligation Alimentaire,pp. 481, 482.
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settlement."93 However, "in order to prevent Iengthi and distasteful
enquiries into the whole history of the parties’ relationship"% the Family
Law (Scotland) Act 1985 s. 4 (3)(b) prevents the court from taking into
account "any conduct of a party unless it would be manifestly inequitable to
leave it out of account." According to Islamic law, as already seen, the wife
has t’heright of aliment dufing her Idda unless it is declared that she is
disobedient. | ‘ _‘

The court has not only the right to determine the amount of maintenance
- but also, according to most legal systems, has the power to modify this amount
if the circumstances change. Any change of the previous factors , change in the
resources, needs, conduct or other circumstances of the case will give the
'opportunlty to .either party to ask the court to modlfy the amount by
backdating, reducing or 1ncreasmg it. The Family Law (Scotland) Act 1985 s.
5(1) allows the court for such variation or modification " if since the date of
the decree there has been a material change of circumstances.” Under the same
circumstances in Algerian law the court has the power to modify the amount
of aliment.97 | ,

It is not clear in Scots law if the word "material change" includes or
excludes immaterial factors such as conduct. For example, if the court has
awarded an amount of aliment to the wife taking into account that the marriage
has been broken by the husband's adultery andv it has been snbsequ‘ently ‘
discovered that the wife has also committed adultery, can the court then vary
the amount taking into consideration the equal responsibility of both spouses in
breaking up the marriage ?

In general, modification of the previous order of aliment will take place
when there is a change in the circumstances in such a way that it would be .

unfair that the order should stand in its original form.

95 McKay v. McKay, 1978, S. L. T. (Notes) 36.
96 Nichols D.I. , op. cit, p. 37-9.
97 Benmalha G.,_op. cit, p. 823.
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IV- The execution of the aliment:

As has been said that the court has the power to modify and vary} the
amount of the alirnent; it has also the right to decide the relevant form in which
the aliment should be awarded. Generally the court prefers to award the
- aliment to the creditor in the form of periodical payments. This way of
payment permits the court to maintain its control on the execution of the
‘alimentary obligation, and makes it easy for the court to modify it if anyA
change of éircumstan_ces oécurs. The general execution of the alimentary
obligation is voluntary, but if the debtor refuses to comply voluntarily, he

should be forced to execute it by civil or penal methods of execution.

A- Voluntai'y execution:
The debtor of an aliment in thls situation prov1des regularly to the
creditor all that is reasonably needed. The husband for instance, provides
food, clothes, accommodation and medical treatment for his wife and children
when they live together. In the case of living separately, he may provide these
alimentary contents in kind, or he may provide instead, money; for example, if
he cannot provide a house, he must give the amount of money for the rent of a
house. |
- The voluntary execution of an alimentary obligation does not give rise o
to difficulties since both the debtor and the creditor agree on it. However, the
difficulty is when the debtor refuses to fulfill his duty. |

B- Execution by civil enforcement:

The creditor can ask the court’ s executor to seize the means of the
debtor, 1f, after having obtained a decree from the court ordering the debtor to
pay the alimentary amount, he refuses to do so. After collecting the means and
selling them in the manner described by law, the creditor takes the amount due
from the revenue of that sale. This way of recovering the aliment, besides the

long procedure and cost, is not certain since the debtor may consume or
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conceal his means, especially his personal estate which is the object of the
execution.98 |

It may be for these reasons that this method is rarely used in English
law, as Bromley says: "distress is little used in practice."99 Instead another
civil method is employed by most legal systems, that is the attachment of
" earnings 6rdér. The court may maké this order authorising the employer of
the debtor to make on behalf of the latter any payments reqliired to be made in
- terms of a maintenance order, from the debtor's salary, wages or any other
form of remuneration or allowance. According to English law the court must
specify in its order two rates: the protected earnings rate which is allowed for -
‘the debtor's own needs or for the needs of another person who is reasonably to
be pr(_)vidcdloo; and the normzﬂ deducation rate "which is the amount which
the court thinks is reasonable to secure the payment of sums falling due under

the order in the future together with arrears already accrued."101
The court must be satisfied that the debtor is able to pay and has wilfully

refused to do so. A defence may be raised if the debtor proves that failure to
pay was due to lack of means and that lack of means was not due to
unwillingness to work. For example, in one English case no payment has been
enforced because the debtor, without his own fault, was unable to earn more
than the protected earnings rate.102

In Scots law also arrestment of wages is subject to some statutory
restrictions. It is declared that some part of the debtor's wage should be left
for his subsistence. The Wages Arrestment Limitation (Scotland) Act 1870

exempts from arrestment part of the wages of "labourers, farm servants,

manufacturers and Workpeopl'e."lo3 The Wages Arrestment Limitation

98 Asitis declared in the Algerian Civil Procedure Code of 1966, articles 369-378.
99 Bromley,_op. cit, 1981, p. 512. '

100 Brown Neville, "Attachment of Earnings Orders in Practice”, 24 Modern Law
Review (1961) 486-487.

101 Bromley,_ op. cit, p. 512.

102 Brown N., op. cit, p. 487.
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' (Amendment) (Scotland) Act 1966 provides that " only half of a person's wage

above £4 per week could be arrested."104 There are some discussions for the
increase of this figure and about whether the whole of the husband's wages can -

be arrested or not.105
The main differences between English law and Scots law in the matter of

~attachment of earnings have been drawn by McCreadie: "in the former the
decision whether and how much to attach is in the hands of the court; and that

the attachment order, when made, continues to operate on future payments of

wages until the debt is cleared."106
In English law the officer of the court after collecting the money must

pay it to the wife or the person to whom the money is ordered. In Scots law
there is no collecting officer of the court, but suggestions have been made by

various reports to introduce the system of collecting aliment through court

officers.107 |
The distinction between the protected earnings rate and the normal

deduction rate, which exists in English law, does not exist in Algerian law,
neither is it clear there if the court in its order takes into account this
distinction or not. It would be more satisfactory if Algerian law makes this
distinction clear and orders the court to take into consideration the normal
earnings rate which covers the reasonable needs of the debtor and the
~ reasonable needs of the children, especially if these are under the custody of
the debtor.

The court has a general power, as has been seen, in the modification of

an aliment to order the variation or discharge of an attachment of earnings

103 Cited by Clive E., Husband and Wife, p. 204. |

104 McCreadie Robert, "Arresting Wages", SCOLAG Bull., no. 9, March-April 1977,
44-47, at p. 45.

105 14; Clive E., op. cit, p. 204.

106 McCreadie Robert,op. cit, p. 47; Clive E., I'obligation alimentaire, op. cit, p. 525.

107 Bromley, op. cit, pp. 513-514; and Clive, Husband and Wife, pp. 206-207,
footnote no. 15, respectively.
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. order; all these depend on the changed circumstances of each case.

If this civil method is insufficient to enforce the debtor to provide the
amount of aliment that is ordered by the court a penal enforcement may then

be used.

C- Execution by penal enforcement:

A party in whose favour a maintenance order has been granted may tell
the court that the debtor has refused to provide the prescribed amount. There
are available criminal sanctions, but in general their purpose is enforcement
not punishment. The court after being satisfied and having taken into account
all of the circumstances of the case, may commit the debtor to prison for a
certain period. Before doing so, the court must be sure that certain reasonable
and legal conditions are present in the case : |

1- there is a valid order of maintenance;

2- the order has come to the knowledge of the debtor ;

3- the debtor has disobeyed the order; |

4- the disobedience of the order has been wilful and without a reasonable
cause; and | |

S- according to Algerian law, a period of two months must have elapsed
since the debtor disobeyed the maintenance order.108

The period of imprisonment in general does not exceed six weeks or is
until the payment of the sum of aliment in both English law and Scots law109.
This imprisonment of the debtor in English law and Scots law is not considered
as a penal imprisonment but as a civil one. Neither is the failure to provide
aliment is considered as an offence of "abandon de famille", as in Algerian law,
except in the case of the custody of a child under the age of 16 as it is described
by law.110 I Algerian Penal Code, wilful failure of the husband to provide

108 See art. 331 of the Algerian Penal Code of 1966 as modified and completed by the
Ordonnances 69-74, 73-48, 75-47, 78-03, 82-04.

109 Bromley, op. cit, p. 514; the Magistrates' Courts Act 1980, s. 76(2)(3),93(7); Clive,
Husband and Wife, p. 205; the Imprisonment (Scotland) Act 1882, s. 4.

110 gee Clive, L'Obligation Alimentaire, p.528.
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aliment for his wife for a period of two months after the court alimentary
order, is a penal offence. Under the title "abandon de famille" article 331 lays
down a punishment of imprisonment from six months to three years and a fine
from 500 to 5000 D.A., for any person who has wilfully refused for two
months to pay the sums of aliment for which a decree has been pronounced
against him to his wife, to his ascendents or to his descendants. . —
There are some criticisms of the system of enforcement of aliment by
imprisonment. " On the one hand the imprisonment of the debtor may be
effective in some cases as it is stated in the Morris's sample that 28. 6 pef cent
of the prisoners said that they intended to pay maintenance in the future,
compared with 21 per cent who said no.111 On the other hand, it is declared
that " quite apart from the space they take up in overcrowded prisons, and the
inordinate time they occupy in being processed in and .out for very short
periods, they are a heavy burden on the taxpayer who has to keep both the man
in prison and his family outside."112  For these and other reasons many

objections have been raised against civil imprisonment.1 13

D- Dissolution of marriage by failure to provide maintenance:
According to Islamic law the wife has the right to divorce if the husband
fails to prov1de her with aliment. This is the view of the majority of Muslim
jurists except the Hanaﬁ school 114 The Junsts who support the wife's right to
aliment, disagree on the dlStlIlCthI‘l made between two situations:
~ 1- When the husband wilfully fails to provide inspite of the fact that he

has the means, the Hanbali jurists authorise the judge to pronounce divorce,

111 Morris Pauline, Prisoners and their Families, (London: Allen & Unwin,1965), p.
242,

112 11id, p. 246.

113 gee McCregor et al., Separated Spouses, (London: Gerald Duckworth,1970), pp.
'200-207; the Report of the Committee on One Parent Families, 1974, cmnd 5629, paras.
4.162- 4.172.

114 Shalabi M., Qp. cit, pp. 460-461.
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whereas the Maliki jurists give the judgé a discretion to allow the husband a
chance to pay for a certain period before pronouncing divorce.

2- In the case when the husband fails to provide because of lack of
means, the Shafii and Hanbali jurists allow the wife to divorce, and though the
Maliki Jurlsts agree, they distinguish in the case where she knew the mdlgence
of her husband before the marriage. 115 '

Most of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>