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Summary

The present thesis attempts to study‘the current legal
position of the COﬁpany directors' fﬁnction, This involves
an examination ef the legal rﬁles and principles that
regulate their manaéerial duties, powers ahd liabilities.

The thesis is divided into six chapters. The first
chapter is intended to shed some light on forma of business
associations and its basic characteristica, by illustrating
the similarities and the differences which do exist between
parallel types of companies in both Briﬁain'ahd Algeria.
The illustration will include‘sources, classification of
commercial companies, structure of the board of directors
ih both British public companies and Algerian société par

action. Besides the role and qualification of directors

would be considered.

Chapter Two discusses the issue of corporate power and
highlights the legal nature of directors’ powers to conduct
the company's affairs, the scope of these powers and the
sources from which they are derived.

Chapter three clarifies the question of delegation of
directors powers by vprescribing the 1legal basis of
delegation, the nature of powers that.can be delegated by
the board of directors to a nmhaging director or to a
committee of directors, and finally the protection of third
parties dealing with the eompany from the’delegates acts.

Chapter four explores the obligations and duties to



Vi

which directors are bound to pay due regard when condﬁcting
the business of the company. This includes first their
fiduciary duties, namely; the duty to act boné fide in the
best.inferest of the company, the duty to act for a proper
 purpose and the duty to avoid a conflict of interest and
duty. Second,:their common law duties‘of care, diligence
and skill. |
| Chapter five is concerned with the legal liability of
company directors. It considers the separate‘ legal
personality of ’a company. énd its effect on directors
liability. It also deals with the tﬁo ways in which
directors' acts create a liability in the company: first,
where directoré are treated as the company's agenté and act
for the company,’énd secondly, where directors acts are
treated ‘as the company's acts and finally‘discusseé who 1is
the altervego of the company.

The last chapter examines the legal foundations and the
circumstances under which the directors may be held
personally liable. This includes fheir personal liability
on contracts; in delicts/tdrts in addition to their
statutory liabilities such as liability for
misrepresentation (mis-statement), fraudulent trading and
wrongfﬁl trading. Disquaiification of directors and its
grounds are also considered. Finally, the chapter shed some
light on a number of ways in which directors may be
relieved from liability. namely; ratification, relief by

the ‘articles, relief by the court.
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Introduction

The company is the backbone of the industrial society.
Whether private or public, large or small, and it
constitutes the heart of businessvlife. Without it, industry
and commerce could not function. Accordingly, the manner in
which this institution is run and the persons who manage it
is an issue of overwhelming legal, economic and pdliticél
sighificance.

The éstablished rule is that the management of modern
companies is carried out by two principal organs, the members
in general meeting and the board of directors. Through their
control of the composition of the board of directors and
their ability to regulate the directors powers by altering
the companies articles which confer those powers, the members
may be said to be the supreme body with‘ the wultimate
authority. However, although this may still be true in the
case df small.size firms with a small number of shareholders,
it would be impossible for the members in large companies to
exercise any detailed control over the day-to-day running of
the‘company by the directors. This may be attributed to a
number of factors such as the increasing size, diversity and
complexity of modern business, growth of the equity interest
in a company, and the increase in the number of shareholders.

As early as 1776 Adam Smith stated:

" The trade of a joint stock company is always managed
by a court of directors. This court, indeed, 1is
frequently subject, in many respects, to the control
of a general court of proprietors. But the greater



part of those proprietors seldom pretend to understand
anything of the business of the company; and when the
spirit of faction happens not to prevail among them,
[they] give themselves no trouble about it, but
receive contentedly such half-yearly or yearly
dividend as the directors think proper to make to
them. This total exemption from trouble and from
risk, beyond a limited sum, encourages many people to
become adventures in joint stock companies , who would
upon no account hasard their fortunes in any private

"1
co-partnery".

| This development is often described as the divorce of
ownership from management. Indeed, the separation between
owners and directors become a well recognised fact in modérn_
company law. As a result of this separation the managerial
powers have shifted from the members to the directors. This
put directors in a much stronger position than the members
allowing them to dominate the affairs of the company.
Undoubtedly a company's diréctorship is seen now as one
of the top jobs in industrial societies. Indeed,.a directors
position especially in large companies such as ICI, BP,
G.E.C, and Ferranti International appears to be the same as
the position of higher rank civil servants and politicians in
terms of huge amounts of money.and assets which they control
and the number of peopie they represent. In fact, boards of
directors now become a very real devicevfor power and status.
They play a vital role in determining the government economic
policy since the whole economy 1looks to their competence and

ability. It should be noted that no economic reforms can be

1. Smith, A., An Inquiry into the Nature and Causes of the wealth of Nations,
(1776) Book V, Chapter 1, Part |||, art. 1, p. 232



achieved without reforming the managerial function. As a
result of this development the company's directorship has
. become one of the most important issues in cnmpany law which
has received a consistent attention ovef the last decade as
pressures for reform have increased.

The subject of management and control nomprises a broad
spectrum of issues. The present thesis, however, focuses
attention -on some important problems that have a close
correlation with the directors function. ihi so doing, it

~points out to a variety of specific problems of administering
companies in different stages of development. The thesis
analyses the principlés of law govérning the managerial
function and prescribing the directnrs powers and privileges
that are conferred on them to run the day—to—déy company's
affairs and the duties to which they are bound to pay due
regard while performing their function; the liabilities and
responsibilities which they nay incur while acting on behalf
of the company. The study involves a statement of the current
statutory provisions applicable to the directors as well as
consideration of the common law principles developed through
cases. In addition, it is attempted through the thesis to
demonstrate the Algerian position in some areas of law_
particularly points in respect of which a comparison would be.
useful. As Algeria is a‘codified civil law system on French

. pattern and so differs in the solutions offered to similar

p:obléms.



The thesis begins with a description of business
~associations that exist under British  and Algerian law
illustrating the similarities and differences which do exist
betwefn parallel,types of associations in both countries.
This includes the classification, the nature, and the
principle sources of the. law applicable ,tb commercial
companies as weli as the main classifications‘adopted in both
legal systems. The structure of the board of management in
both British public company and Algerian société par action
is also considered. Furthermore, as the appointment of non-
executive directors in large public companies has increased
noticeably in recent years, considerations,are given to
highlight the positien of this relatively new,category ofv
directors and their roie_in managing the company as a whole.

The purbose "behind the brief mention of the above
information is to pave the way for a clear understanding of
the principal elements which constitute the core of this
study, namely, Powers, Duties and Liabilities of Management.

The Subject " Powers of Management " covers a wide.range
of legal problems which cannot all be dealt with here.
Instead some specific legal points will be discussed in
detail, such as the legal nature of the managerial powers and
their main sources. This leads us to determine the legal
position of a directer which is one of the unsettled issues
in British Company law.

Nowadays there is a growing tendency in most company laws
in different legal systems to concentrate powers of

management in fewer hands in order to give management an



independent position and to keep it free from outside
interference, especially from shareholders. Consequently, the
present board poéSess practically all powers of managemeht
while very few powers‘are retéined by the company in'géneral
meeting. However; these extensive powers invested in
direcﬁors are not limitless but subject to a number of
‘restrictioné.

In facﬁythe scope of directors' authority and the extent
to which a company can be bound by the acts of individual
directors is a complicated area governed by diverée statutbry
(Section 9 of the European Communities Act 1972, now section
35 of'the.the Companies Act 1985) and judge made rules, such
as the rule in Royal British v. Turquand (1856) 6 E & B 327,
The doctrine of constructive notice and the ultra vires rule
which is one of the landmarks of British law that has no
place in Algerian or continental law. Although as a general
rule the directors' powers can only be exercised.at board
meetingé., This principle of collective management was
developed to protect shareholders against ill-considered
transactions. However, it is realised that directors cannot
properly perform their functions without delegating certaih
of their discretionary authority to other executives. Thﬁs }
in practice the articles usually permit extensive delegation
of power to a committee of directors (consisting of either of
a single director or ‘several directors) or ‘to managing

‘director.
In return for this wide range of powers, directors are

subject to a number of obligations and duties: Some are laid



down by statute and the majority are found only in common
law. However, it has been éstablished that a>director owes
two types of duty - to the company; that is, they act within
the scope of powers grantéd'by the internalfreguiations and
bona fide in what they consider ih the best interest of the
company. Thus they are not allowed to act for a "collateral
purpose" or use their powers and position to benifit
themselves. In addition, They are required to exercise
whatever skill they possess showing a standard of reasonable
care they articulate.

Although the director when acting as agent binds the
company and not himself, there are certain circumstances in
which he becomes personally liable. Indeed, directbrs can no
longerArely for protection on the separate personalify of
their company as "lifting the corporate veil"'hasrbecome a
mofe and more common occurrence. Thus a director who-fails in
his duty to to the company has unlimitéd liability'for any
resultant loss. There are various grounds on which directors
may be bheld. personally 1liable. for instanée, statutory
liabilites contracts, delicts and civil Wrongs. According to
section 310 of ﬁhe FCompanies Act any provision in the
internai regulations or elsewhere that purports to exempt
directofs (or other officers) from any other liability
arising from "negligence, default, breach of duty or breach
of trust” is void. Nevertheless, there are a number of ways
underAwhich a directof may be relieved from his liability.

This includes ratification by the shareholders in general



meeting, a provision in the afﬁicles éf association or a

"relief by the court if certain‘requirements are satisfied.
The thesis will conclude with a brief evaluation of the

practlcal 1mportance and effectiveness of the rules governing

the directors function.



- Chapter One
] ! 3 Bus;
7 fati Britisl i Al . I |

A discernible‘phenémenon in company law is thét groups
of companies take extremely diversé forms as a result of
the nature and‘variéty of transactions in nationai and
international commercial life. Accordingly, the légal formé
or structures which are adopted for the purpose of
conducting business activity are in most cases similar in
many countries.

The legal fbrms of business organisations in use in
both Britain and Algeria today, can be arranged intQ four
major categories: Sole tradefs, Partnerships, Companies,
Public Corporations. The first three forms are to found in
the private sector and the latter form represents the
public sector; since it is regarded as the preferied form
of the state intervention in the economy.

This cﬁapter intends to highlight some important
points regarding private busihess'associations.in both
British and Algerién Company law. This includes:

1. Sources, classification and structures of commercial

- companies; |

‘2.‘Structure of the Board of Management;

3. The role and qualification of directors.



Section 1: Sources and Classification of Commercial
Companies

1.1. Souxces

In Algeria business associétions are governed by the
commercial code of September 26th, 1975 book 4 under the
title of cbmmercial firms (articlé 544 to 640) and the
civil code 1975 that contains general rules that apply to
all kinds of companies and to civil companies specifically
(articles from 416 to 449f. The new commercial code 1975
deals with amongst other subjects the formation, structure
and management of private sector companies. This
demonstrates some similarities to certain aspects of the
French commercial codes through a circuitous Vroute.l
However, it constitutes a new body of domestic law. These
trends are of course not cohfined to the civil and
commercial codes but cut across the whole code of
administrative law as well as private law. Unlike France,
Algerian Jjudicial organisation does not have separate
commercial courts with exclusive commercial jurisdictions
and particular rules of proceedings. However, within each
t:ibunal or court and at the supreme céurt, there are
commercial chambers ("section commercial" of the tribunal,
- "chambre commercial" of the court and the supreme court)
which specialise in commercial matters. The civil procedure
code (code de procedure civile) governs procedures for
hearing and settling all the cases brought before
tribunals, courts and the supreme court. Generally speaking

it can be said that the Algerian Commercial Code 1975 has
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retained French legal principles and codifications which
derive its existence from Roman Law and regional custoﬁs.
In Britain, however, there is no separate sYstem {Of
commercial law but it is regarded as part of the general
law of the country and not as the law of a particular class
of persons.2 The eqﬁivalent body of rules developed as an
integral part of the common law, although the customs that
were current among the merchants of the day did play their
part in shaping it.3 Indeed, it can be noticed that many of
the basic principles of British Company law are not
embodied in statutes, as the common law influence is still
strong at the present time.4 However, the development in
national and international commercial transactions in most
countries especially in western Europe due to the influence
of European Community harmonisation programme led to
reconsider their legislation as the only effective way to
cope with the current changes. In Britain, there has been a
whole series of Companies Acts.,The,cﬁrrent statutes being
the Companies Act 1989; Insolvency Act 1986; Company
; Direetors Disqualification Act 1986;vFiﬁancial Services Act
1986; Business Names Act 1985. The Partnership Act 1890,
and Limited Partnership Act 1907. Nevertheless, much of the-
law relating to partnership is still tokbe found in the

cases, as it is with companies.
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The two basic forms of business organisation in both
Britain and Algeria are: The partnership, where either all
or some of the members are responsible for the liabilities
of the firm, and the limited company, where ndne of the
members is liable for the company's debts. |

As with other civil 1law systems, in AlgerianAlaw,
there is a single classifiéation which comprises both
partnerships  and companies. Thus societé, depending on the
context in which it is used, may refer to partnership, or
to a company, or to both. Therefore, the societés en nom
collectifs (SNC) are genéral commercial partnerships; the
partnership governed by the civii_code is the societé
civile; and the limited partnership is the societé en
commandite simple (SCC); the societé par actionrand
societé a responsabilité limitee are public limited company
and private limited company respectively. The term societé
is defined under article 416 of the Civil Code 1975 as a
contract by which twp or several persons undertake to
contribute assets in kind or money to an undertaking‘of a

pecuniary nature with the object of sharing profits and

bearing losses.

"La société est un contrat par lequel deux ou plusieurs
personnes s'obligent a contribuer a une enterprise d'ordre
pécunaire, par la prestation d'apports en nature ou en

numéraire, en vue de se partager les bénéfice et de
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"supporter les pertes qui pourront en résulter”.

Compénies may be civil or commercial depending on
their form or their object; This classification-reflects a
crucial distinction between the civil law, which is the
general law embodied in the Civil Code and supplementary
legislation, and the commercial law whose base 1is the
Commercial Code. The latter applies to traders
(commercénts) who are defined as persons who are
principally engaged in "acts of‘ commerce" (actes de
commerce) .9 It differs both substantiveiy and procedurally
from the civil‘law. For example, it involves a different
judiciary; it employs different rules of proof and it
includes the bankcruptcy law, which does not apply to
persons not engaged in commerce. Nevertheless, the
commercial law rests upon and présupposes the civil law
which is applicable whenever the commercial law is silent
upon a particular point6. In addition the distinction
bétween civil.and commercial companies is a practical
importance and result in the.following consequences:

1- Commercial Companies’ are subject to the rules
applicable to all traders’ such as- the requirements to keep
certain books ahd to prepare an annual auditted accounts to
take each year a balance of the assets and the liabilities
of the company and all the accounts) in order to establish
the balance sheet and the profit and loss account. On the
other hand a civil parfnership or company is subject to the

provisions of the civil code as to the annulment of
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contracts (e.g for mistake or fraud) and the civil period
of limitations (5 or 30 years) applies to'proceedings for

annulment (articles 416-449 of the civil code).

2- Civil companies acquire legal status (personalité
morale) as soon as the contract is formed, whereas
commercial companies acquire legal status on registration

at the register of commerce.

3- Commercial companies are subject to bankcruptcy
proceedings; they are under the Jjurisdiction of the

commercial section of the tribunal and of the court.

4- Commercial companies are subject to special fiscal
regulations.

5- Although the Civil Code 1975 lays down the common
grounds for dissolution of. all types of.partnerships and
companies whether éivii or commercial, commercial
partnerships and companies may additionally be dissolved
for other reasons which do not apply to civil concerns.

Article 544 (1) of the Commefcial Codé provides that "the
Commercial character of a partnership.or a company is
determined by its form or by its objects".

| "Le caractére commercial d'une societé est determiné
ﬁarvsa form ou par son objet.”
It follows from this that a partnership or a company
whichvhas neither a commercial form nor commercial objects
is a civil partnership or company. According to article

544(2), the following companies are commercial in
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consideration of their form whatever their object is:

1- Sociétés par actione (joint stock companies)
2- Sociétés a responsabilité limiteés (SARL) (The
limited liability company) %f‘“'- |
3- Sociétés en nom colleetifs (gehefei"partnefships)
Since commercial companies are"regulatedr by the -
Commercial que, they muet be created under enevof the
three mentioned forms which the commercial code describes.
Furthermere,vsociétés which are commercial by reason

of their form are further divided into societé de personnes
(or sociétés par interéts) and sociétés de capitaux ( or
sociétés -pat actions). The former category, which
represented by the sociétés en nom collectifs (generai
partnerships) are those where the personal characteristics
of the participants are mutually important and therefore
their interests in the association (intéréts) are not
freely transferable. In this,‘it is very similar to civil
companies. These personal elements also dominate the
relationship between the partnership and third parties,
because partners are personally and individually liable to
creditors of the partnership for the whole of its debts and
obligations.8 In British law this also can be noticed in
the restrictions on the transfer on the individuals"
interest in the.partnership and the pfovisions concerning
the dissolution of the partnership in the event of a
fundamental change in the qualities of any of the partners.

Moreover, "The foundation stone of the partnership edifice
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is mutual confidence and where confidence is reposed equity
insists that it shall not>be abused." 9 Whereas in the
société de capitaux represented by stock companies the.
personality of the ‘individual members (the personal
elements) is not so important, since its primary purpose
is to rise“capital to attain the companies'’ objects.
Consequently, shares (actions) in such entities may usually
be freely transferable. However, the eeciétés a
responsabilité limitée incorporate characteristics of each
class, but in Algerian legislation the balance has been
tipped somewhat in favour of aligning it mere'with the
latter.10

Certain companies are commercial by virtue of their
objects; any partnership or company which is formed to
engage in commercial acts repeatedly and continuously as a
business, is a commercial association under article 1 of
the commercial code 1975 which defines a itrader
(commercants) in this way. Further, the notion of
commercial act is itself defined in article 2, 3’4 - which
list the commercial acts by virtue of its nature, form and
objects respectively.

Unlike‘Algerian and French law, British law,does-not
have this division into the twin regimes of civil and
commercial law. The only main and relevant classification
made under British law is that between incorporated and
unincorporated associations. Although British associations

do have characteristics of sociétés de personnes and
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societés de capitaux this division seems to be irrelevant
and of no significance.11 Indeed, it 1is argﬁed that this
distinction is not entirely accurate on the grounds that
individuals (personnes) are-needed‘by-the company as well
as the partnership, and capital (capitaux) is required not

only by the company, but also by the partnership;12

1.3. Nature and Structure

As seen earlier the term societé is defined by article
416 of the civil code 1975.ask“a‘contra¢t whereby two or
more persons undertake to contribute assets in kind or
money to a concern of a pecuniary nature with the object of
sharing profits and bearing losses". It follows from this
_article that all business associations are contract-based
entities. In other words the contract élement appears to
dominate thevnature of.the société since it is cOnstituted
by the members' agréement. Thus, the contract of société is
like any other contract and is subject to the same
conditions and requirements. It can be entered into bnly
with the consent of all the parties. Where the consent is
laéking, the company never comes into existence; the same’
thing applies in the event of any misunderstanding as to
the nature of the contract, the purpose of the company, or
any of the essential eléments of the contract.l3 Consent
may be rendered defective by fraud or mistake. In such a
case the contract of organisation is voidable. In addition,
this consent to a contract to form a company must be given

by persons having legal capacity to conclude a contract of
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the particular néture involved. In principle, anybody has
the capacity to enter into a contract unless he has been
declared by law totally or partially disabled. The civil
code lays down the rules abplicablé.to minors, to persons
prohibited under court orders or under the law, and to
other persons deprived of capacity (e.g., through
unsoundness of mind). Furthermore, the object of this
contract must be a lawful one. If the object is contrary tQ
law and order or to morality, the contract is void. Article
96 of the civil code 1975 provides "Le contrat est nul si‘
1'objet est éontraire a i'ordre public ou aux bonnes
moeurs".

In additionkto the above general conditions that apply
to all contracts, there are four basic cohditions which are
.necessary to the contract by which companies are
constitﬁted. This includes:

1 - the intehtion of making profits (i.e., the pufpose
of the partnership or company must be to make profits.
Therefore, it is necessary that the objects or activities
which the partnéiship or company is formed to achieve or
éarry on should be capable of making profits.14 The wofd
'profit' has a broad meaning which would include anything

~that increases the Qaide of the associates' property or
decrease in the expenses or losses of the associates.1d

2 - the pooling of assets; the persons forming a
company (participants) are required to make a contribution

to the company's asseﬁs and without this contribution, the

company cannot exist. This contribution may be in cash, in
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kind or in services, and in sdme cases it may consist
simply of a promise of activity in the company's interests
such as a promisé to manage'the company's affairs.16

5 3 - sharing of profits and losses: as the company's
members are entitled to éhare profits, they are equally
required to contribute to the losses that may be incurred
by the company.17 ,

4 - affectio societatis : this is defined as "the
specific intention to'constitute or cfeate a company".18
Indeed, a partnershiﬁ or company cannot exist without such
intentionb on the part of all the members to act together
and on an équal footing to achieve a‘commoﬁ goal.

In British law, however, séction 1(1) of the
Partnership Acﬁ 1890 provides as follows: "Paftnership is
the relatioﬁ which subsists between persons carrying on a
business in common with.a view of profit"; It appears from
that sectioﬁ that thevrelationship is a contractual one. As
Lord Lindley's authoritative work‘states-"Partﬁership,
though often called a contract, is a relation resultihg
from a contract. The statutory definition does hot state
from what the rélation arises, but that an agreement,
express or implied, 1is the'source of the relatidn was
clearly established before the Act and may be inferred from
its provisions".l9 This can also be seen with companies
where the contractual element between‘members seems evident
from the terms of section 14(1l) of the Companies Act 1985.

The latter provides that the memorandum and articles of
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association. (the constitutive document) when registered,
bind the company and its members to the same extent as if
they réspectively had beeﬁ Signed and sealed by each
member. It may be deduced from this that the memorandum and
articles of association constitute a contract between the
company and each member. |

In these circumstances it can be said that the
contract that lies behind the creation of a partnership or
setting up a company is subject as isvany other contract to
clauseé conéerning capacity, object and defecﬁs to nullity
of the contract, and therefore may render the parthership
illegal'or in the case of a company, members may‘find that.
their individual contracts to‘suscribe for shares can be
vitiated by fraud, misrepresentation, duress or lack of
capacity. Nevertheless, it is arguedzo fhat the contractual
elements appear partiucu}arly strong ‘in the case of
société, as the QQBLLQL_dﬁ;ﬁgsiéLé has a.dual role, it is
not only one of the formalities required for formation,.but
‘also a juridical agreement whereby the participants unite
sobas to aﬁtain their common objectives. Moreover, the term
societé means both the contract and alsd the assbciation
which created by the contract.Z]-’In other jwords, the
contract of éocieté gives birth to a juridical body that is

distinct from its participants.
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Section 2: ﬂm_lml_ﬂumE_Qf_tthQird__Qﬁ
management

In most legél systems a company is governed by two
primary organs: the shareholders .and the board of»
directors. In theory, ultimate power in the modern company
resides in the general meeting of shareholders. This is
demonstrated‘by.the fact that it has power of aﬁpointment
and removal of the members of the board of directors;
approvés financial réports submitted‘by the board, disposes
of earnings;‘and makes management decisions, which exceed
the authority of the board of directors. In short, although
it would be possible for the company in a general meeting
to exercise all the powers of the company (especially in
the case of one- or two-man companies), it would not be
practicable’for day;to—day management to be conducted by
such an organ, particularly in large complex companies.
This is certainly true in companies that requiré high
standards and a well qualified body to run its affairs.
Hénce company legislation in different 1legal systems
provide that a business.corporétion shall be managed by its
board of directors which is the essential nucleus that
makes a corporation a workable type of institution22,
Indeed one of the advantages of membership of a company is
-that it enables the individﬁal whose resources to engage
fully in a certain industry or trade are insufficient, to
combine with others and form an association or corporation

in order to share profits and without having to take part
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in its management23.-

Unlike a company, a general rule in partnership 1is
that all the partners are entitled tx)lpartake in‘ the
management of the firm's affairs unless the partnership
agreement provides otherwise. Clearly, each partner is
ipso facto a managerzq; on the other hand, a shareholder
of an incorporated company need not concern himself in the
day-to-day management of the company. As has been stated
earlier, the’boardvof directors constitutes a necessary
device to monitor the company's business, and employees'
activities. However, the size, and structure of this vital
legalnorgan diffefs from one legal systems to another and'
from one type of company to another.

This section will focus on structure of board of

directors in both public companies and their counterparts

in Algerian law.

2.1.- Structure of the Board of Directors in British
E]]. C . '

Although public companies in Britain are few in number
by far, with lese than 1% of all incorporations in Britain,
they are highly significant in terms of employment,
investment and the creation of wealth?d. This type of
company acts through two main organs; the shareholders and
the board of directoré between whom the powers of the
company are‘divided; Although in thenry the members in
general meeting are to be the supreme organ in the company

by their control of the composition of the board of
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directors snd their ability to regulate the directors'
powers by altering the articles‘which confer those powers,
the members may be said to be the ultimate authority.
However, in practice, the shareholders at a genersl
meeting have shown themselves unable to exercise any
detailed control over the day-to-day running of the company
'especially'in large companiesZG. Indeed, bne of the ‘main
.economic purposes which the public limited combanies have
fulfilled is the accumulatioh of‘Capital from different
numerous sources for the benefit of the investors and of a
society as a whole. Therefore, it'will be in the interest
of the shareholders to hand over the management of the
company's affairs to é smaller group better equipped with
special abilities and skills many sharehoiders may not
themselves possessZ7. This plaées the directors in a
stronéer position than the members to influence the conduct
of the company's affairs?8, | |
| As a general rule, there afe close similarities in the
governance processes and board structures of public
companies in different areas of activity. However, it can
be said that there is a considerable variability between
these companies in their approach'to corporate management,
this seems to be normal since the‘public companies (PLCs)
vary from the wvast corporste group with many subsidiaries,
branshes and thousands of employees, to a small public
company whose ownership is in a few hands. In other words,.
in British public companies, the largervthe company the

bigger the board tends to be.2?
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The general law in force in the Unitéd Kingdom at
present neither requires nor prohibits the setting up of a
two-tier board system .of administration for limited
liability companies. The main requirement of the law is
that évery‘compaﬁy must have a board of directors. The
minimum number who must hold office at any time is two in
vthe case of a public company incorporated on or after
~ November 1 1929, and one in the case of a private company
or a public company incorporatéd before November 1 1929.30
For the rest the matters are largely left to be settled by
the Articles of Associatioh;

In most cases, companies adopt the articles set out in
Table A found in Companiéé ( Table A to F ) Regulations
1985, modified according to their requirements..Table A
provides that directors are initially to be appointed by
the subscribers to the memorandum of assoéiation, and
thereafter by the annual general meeting, except in the
case of casual vacancies which are to be filled by the
remaining idirectors until the next annual general
meeting31. In addition, di:ectors' must be‘ appointed
individually on separate :esolutions32 so as to prevent the
combination of directors whom the members wish £o appoint
with those whom they do not want. Table A also provides
that one or mbre directors may be appointed managing
director by the directors as avwhole. These appointments
can be revoked at any time subject to any agreement, and

are also to terminate on the person ceasing to be a
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director; Furthermore the diréctors are empowered to confer
upon a managing director or directors extensi&e powers to.
such an extent that theyvcan delegate the whole of their
own powers33. Ahy such delegation may be made subjéct td
any conditions the directors may impose, and either
- collaterally with or to the exclusion of their own powers
énd may be revoked or altered at ény time34, Consequently,
‘it can be said, that the distinction between executi&e and
non-executive direétors does appear in British company laws
if only in Table A, and there is no provision in the law
which prohibits the adoptiohvof articles of aséoéiation
which implement the dualist system to a much greater
degree3S, |

In praCtice, most pubiic companies in the United
Kingdom adopt a unitary board of management and tend to
avoid the need to form formally two-tier systems of
organisation. Despite this the fact that the general
opinion of company lawyers in countries of the European
Community is that the dual board system providing for a
supervisory énd,an exchti&e board, has much to commend
itseif and should be prescribed for large companies in the
community36. This view was first presented by the European
Community Fifth Directive 1972 which was.concérned with
board structures and employees participation, and proposed
that all large companies should have two-tier boards. The
supervisory board would be responsible for generally
overseeing the company; monitoring and supervising the

executive actions of the management board, with the duty,
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and the sanction, of appointing and if necessary, removing
the members of the management board who are responsible for
running the business37.iThe attitude Qf management in the
United Kingdom, as presented for bexample, by the
Confederation of British Industry has been opposed.to the
concept of the two-tier board.and its view is that "the
sense of collective responsibility for the conduct of
business is best preserved where‘all the directorsvmeet in
a single board"38, Nevertheless, it is arguedithat the view
of thé C.B.I against the’dual board system 1is not an
accurate one since the latter. doeé not prevent the
directors, supervisory and executive[ frbm sitting as a
single board if the occasion demands it39. Moreover it is
believed that the British managers have preferred to
perform their duty of management under‘a single board
system on the basis of its simplicity keeping a single
decision-taking centre at the head of the firm, and
ensuring a continuity of membership and thinking from
senior management up to the directorial leveld40, 1t has
been argued that there is no need to operate a two-tier
system since it can be substituted by dividing the
functions of different kinds of directors instead, and
attaining’the same goals which are expeéted to be achieved
by the former system. Indeed, the managing director,ior
committees of managing directors function in the United
Kingdom boards is quite similar to that of the management
board in the German two-tier structure, while non-executive

directors attend less frequently and exercise a role very
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similar to that of the German:supervisoryvboérd41,

However, in practice it 1is quite obvious that an
informal separation of function does not provide the same
guarantees as a formal separation (dual systém);
Furthermore, in many cases "non-executive directors do not
havé supervisory functions at all, indeed it may find it
very difficult to exercise such functioning even if they
wished to do S0, b? reason for example of their minority
positioﬁ, their lack of time and information, or their
dependence in fact upon the executive directors' good-
will"42, |

As an example it is worthy of note that French éompany
law provides two alternative systemsvof management for
Société Annoyme, namely, a unitaryaboard andva two-tier
system. The latter seems to have many more advantages than
disadvantages, but it has so far been adopted by énly a
small number of companies43. This tehdency may- reflect the
great advantages of the single board system, in which the
members of the board, executive and non-executive are
appointed and removed by the-genéfal meeting. This gives
the latter a greater control bver the exécutive members
than in the case of the two-tier system?4. Many British
companies do operate a two-tier system in functional terms,
and in some economic areas the two tiers are particularly
vnoticéable, for examplé, Banks and Insurance compaﬁies ahd
certain very large cdmpanies tehd towards this structureid,

The opposition to the general imposition by law of a two-
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management may not stsess"....Furthermore, the PRO NED
(the promotion for non-executive directors) explains that

"The purpose'of appointing non-executive directors is to
provide the board with knowledge, expertise, judgment and
balance which may not be'availéble if the board‘cdnsists
only of full-time executives"?9. Also, the Institute of
Directors recommends that "every company shouid have a
minimum of two non-executive directors who are
independent 56, Although the Confederation of British
Industry (C.B.I) has expressed i1tself against the dual

board system, it has formed the view that

"the inclusion on the Dboard of non-executive
directors is highly desirable....by virtue of the
fact that unlike executive directors, they are not
closely involved in the day-to-day affairs of the
company, and they are in a better position to see
the company as a whole and to take a critical view
of it "57,

It has been noticed that most of the discussion about
non-executive directors in British companies have only
sought to draw a distinction 'between the executive
directqrs who are described as full-time employees of the
company, responsible according to the terms of their
service contract and involved of the managing the business,
and others who are known as non-executive directors.
However, at present, no distinction has been drawn uhder
British Company law between the types of directors, and

executive and non-executive directors are not recognised
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and such categories are unknown to the Companies Acts 58,

Consequently, they are responsible on eqﬁal footing for the
direction, executive actibn, supervision’ahd accountability
of the company59, aﬁd their duties and liabilities regafded
to be thé Same, even though an executive may have further
duties resulting from his service contract but these duties
are superimposed on his duties as a directorb60.

It can be concluded that the idea of appointing to a
board a number of directors who are not full-time salaried
officials of the compény, has long been regarded as one way
of assuring shareholders, and to a lesser extent, society
at large, that the senior executives,accouht to someone
other than themselves. In addition, it is believed that
théy may.play an important role as watchdogs61. In practice
however, it is admitted that rhon—eXecutiVe direétors
frequently do not do what. 1is expected of ‘them
(supervision), the fact shows that most of them are
appointedito the board so as to benéfit the board with
their expertise in different areas df business, and in some
cases, they are in close relationship with the owners of
the company or are retired employees. Therefére it can be
said that non-executive directors cannot do their task
efféctively unless they are provided free access to
management information and to havé an increase 1in their
number on the board. This is done in American law62, in
order to strengthen their position to exercisé a real
influence which is expected from them, as well as to

support the British view as a substitute of a two-tier
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béard system.

2.2.- structure of the boaxd of directors in
sociétés par actions

»Undér Algerian laW[ the management of société par
action differs from other types of companies such as
société a' responsabilité limitée (SARL) and société en nomA
collectif (SNC) which are managed by one or more directors.
Indeed, the intervention of the legislature‘in regulating
the société par action by .statutory provisiqns (from
article 611 to 684 of‘the commercial code 1975) seems to be
wider compared to other kinds of companies.

According to the commercial code 1975, every société
par action must have three main organs, namely;
1 - conseil d'administration (the board of directors) which

is the body of management that ensurés the running of

the company's busihess (articles 611 to 640);

2 - assemblée géhérale (generai-meeting) which is a body of

deliberation (articles 641 to 655);

3 - commissaires aux comptes (auditors) as a body of

control (articles 678 to 684).

The société en commandité par aétion, therefore, must
be. managed Dby a board éf directors (conseil
d'administration) which is composed of at least three
directors and not more than seven, or not more than
fourteen, if two or more companies have merged.63

Directors are elected from among the shareholders by

the constitutive general meeting or, in the case of
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directors other than the first, by an ordinary general
meeting. The actual duration of the ténure of office is
determined by the compahy statutes. However,-  the law;
prescribes a maximum df six years in the case of a director
eleéted by the general heeting, or three years if he is
nomihated in the statutes.®4 Unless the statutes provide
'otherwise, directors may be reelected. They may also be
dismissed at any time by the Qeneral meeting65. In case of
a vacancy by reason of the deathvofyresignation of one or
more of the ‘directors, the board of directors may, in the
period between two general meetings make provisibnal
appointmenté. If the number of directors falls below the
legal minimum, the remaining directors must immediately
convene an ordinary general meeting in ordre to restbre
the full complement of ﬁhe board.66

Directors’must be shareholders of the company. They
-must hold a number of shares rep:esenting at least 20% of
the company's capital.67 These shares (20%) are not
transferable; since they are regarded és a‘security for the
company (actions de guarantie) in the case of directors'
misconduct. If on the date of his appointment a director
does not own the required number of shares or if, during
his term as a director, he ceases to own them, he will be
deemed to have resigned from office, if he has not
rectified his situation within thrée months , 68

The board of directérs (conseil d'administration) must

elect one of its members as president and he must be an
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individual (natural person).69 The president is appointed
for the period~laid down in the statutes of the company,
but this may not exceed the period of his appointment‘as
director.’0 He may also be dismissed by the board -at any
time’l, The president may be assisted by oné or more
general managers (directeurs.généraux) who will have the-
same powers with respect of third parties as the
president.72/In the eVent of the president's death,
resignation or-dismissal, the general mahagers will, unless
the board decides otherwise, continue in office and retain
their powers until the new president has been appointed.
Finally, it must be noted that the Algerian legislature
adopts a single board system iﬁ managing the société par
action, and does not provide any alternative system as

French company law does.
Section 3: Role and Oualification of Directors

In the early stages of evolution of a compahy, the
base of ownership tends to be narrow, that is,'bne or a few
persons are owners, directors, officers»and maﬁagers. This
was primarily due to the small size of the companies and to
some extent the nature of the relatively simple and narrow
commercial transactions. In other words, where shares are
held in a small number of hands,'it will_beApossible for
shgféholders to more or less directly contrdl the decision
makers (board of directors) Through ratifying and
monitoring important decisions and fixing incentives and

rewards. This tendency is still present in small companies.
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Indeed; among mahy heads éf small businesses there is a
belief that the board of directors serves no useful
purpose. It has been argued that a board exists solely
‘because’the law requires it. Thus the board is seen as a
necessary nuisance’3.

In contraét, the most striking featuré of modern
corporations is the principle of separation of ownership
and managerial control. The reason for separation reflects
the nature of modern companies which usually takes the form
of complicated groups of subsidiaries with a substantial
number of shareholders. Ahother observation is'that growth
in company size is normaily accompanied by growth in the‘
number of owners. Clearly, there is ajneed‘to provide é
mechanism whereby, those bwnérs who cannot be active ih
company management,‘have their rights translated into
executive action - the board of management (directors).

The size of modern éompanies likely to make a holder
of shares experience a loss of control over his/her
resources because ownership is so broadly disﬁersedbacross
large number of shareholders. This may explain why the
typical shareholder cannot exercise real power to oversee
managerial performance in médern corporatidns74.
Furthermore, shareholders‘generally have shown;themselves
unable or unwilling to fulfil a monitorihg function75. In
éddition lack of sophistication and capacity of management

on the part of majority of shareholders is a éontributing
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factor. The prime reason put forward by 'Proféssor
Axworthy76 is that "it is inefficient for most shareholders
(those with small investments relative to the total shareé
in their corpération) to expénd much effort on
participation and control." Accordingly, in law and
préctice, shareholders entrust the moniforing of agents
within the corporation to other agents, the directors, to
act on behalf of them and conduct the company's business
and affairs. Thus the existence of the Board of diréctors
in modern company is not only a reéuirement of law but is
clearly a practical necessity to provide a single and
organised chain of command for effective management.
Consequently, it is important to note that the directors
take on a new and increased importance as 'representatives'
bf the sharehqlders and as custodians of their interests,
hehce if shareholders will not, or cannot, monitor the
operations of the corporation and its senior employees, the
directors, may in fact be the only intra-corporation
monitors, because "according to the legal model of
corporations, it is the sitﬁs of essentially all of the
corporate power and the responsibility for corporate
actions"77, Business cqrporations.in»many,stateé,.e.g
Britain, Algeria, France are required ex lege to be
managed by its board of di;ectors78. It can be safely‘
argued therefore, that the primary responsibility for the
welfare of a corporation is entrusted to its board which is

the facilitator for continuing a business enterprise.
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Unlike a partnership, a corporation’'s existence does
‘not terminate with changes in the membérship; individual
membets of various groups come and go, bﬁt the enterprise
itself continues if it renders a useful service to its
investors (shareholders) and is properly managed. The legél
necessity for corporations being éoverned by a board of
management becomes apparent. While the nﬁmber of members in
boards differ frdm one légal system to another, the
legislators intention éan be seen as uniform.

Section 282 of the‘Companies Act 1985 requires that
every private company and every public company registered‘
before 1 November 1926 should have one director, and that
every public company should have two directors. Algerian
law requires that a stock company (société en commandité)
is to be administered by a board of directors (conséil
d'administration) of not less than three and not more than
seven directors.’? Article 576 provides that a limited
liability éompany shall be managed by one or more
individuals. The French law of companieS»sﬁates that a
pﬁblic company (société annonyme) must be governed by a
board of directors comprising not less tﬁan three énd not
more than twelve members, 80 and private companies (société
a’ responsabilité limitée) are managéd by one or more
managers . (gérants) under the direction aﬁd control of the
members.

‘It' is clear therefore that the legislature 1in
different legal systems emphasise and attach importance to

the number of directors of a company.
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It is generally agréed that the effectiveness of a
board of directors depends upon the abilities of the
members of the board and théir approach to the office. It
must be noted thatr"investment in companies constitutes the
most important single item of property, but whether this
property brings profit to its owners no longer depends on
their enérgy and initiative but on'that.of the management
from which they are divorced"81l.

It is obvious that the eligibility and gqualification
of directors is a sensitive legal issue that must be taken
into consideration before a proper analysis can be made of
the legal powers and liabilities of management.’Although
cohpany law recognises the vital role played by the board
of directors, the issue regarding their competency and
qualification has hot received sufficient attention. This
is rather surprising in spite of the close correlation
between effective (successful) management and
qualification. Indeed the relation between management and
qualification can be regarded as opposite sides of the same
coin.

As a general rule, company laws contain a limited
number of statutory inroads on direqtors qualifications,
for example, section s.302, 1985 Act provides ‘that a
director cannot be bankrupt, section s.296, 1985 Act must
not be é convicted criminal and section 293 provides that a
person who has attained the age of 70 canhot be appointed

director of a public company or a private company which is



37

a subsidiary of a public compény, and a director reaching
‘that age must vacate office at the conclusion of the next
annual general‘ meeting, unless the articles provide
otherwise or the director is appointed or approved by a
resolution of whichbspecial notice stating his age has been
given. Algerian law requires that a directér must have full
capacity to be eligible for appointment to the office of a
director, since he is not only an agent of the company but
he 1is its legal representative (represéntent legal)82.
Similar requirements can be found in French law where it is
provided that a director must havevthe capacity to be an
agent (mandataire) that is to say the civil capacity of
common law (la capacité civile de droit commun)83 and also
he must not be deprived from the fight to manage a company
by an order of the court or an administrative authority. In
addition, a person engaged in certain professions such as
notary, advocate, accountant cannot be a director.84
British law has consistently adopted the attitude that
directors need have no special qualifications at all for
office85. That is to say, no qualifications‘are iequired
for a‘director; subject to this, anyone can be a director.v
There is no educational requirement nor any other test of
fitness or character.86 Therefore, it is evident that
‘directors need have no special qualification and the

shareholders are entitled to choose whom they wish.

Neville J. in Re Brazilian Rubber Plantation and

Estates L;Q87 said

"a director is, I think, not bound to bring any



38

qualifications to his office. He may undertake the
‘management of a rubber company, 1in -complete
ignorance of everything connected with rubber
without incurring responsibility for mistakes which
may result from such ignorance". |

The courts defend their 1liberal attiﬁude by saying
that if shareholders appoint bad directors, they must take
the consequences: "It was the misfortune‘of the company
that they choose such unwise directors."88 Howevef, there
is a considerable body of opinion which take the view that
the modern public company direetor is no 1longer an amateur
but has now acquired, and now asserts, a professional
status together with professional skills89. Thus it is
suggested that directors should be made to conform to
professional standards of care similar to those attached to
doctors, surgeons, lawyers, accountants and architects
etc90, As Mr Arkel (Chairman of the Council of the British
Institute of Management)‘stated 91 wiThe bridge' of an
industrial company 1is its board of directors."~According1y,
it is necessery that directors should comply with certain
conditiens of qualification requirements. These may include
having formal educational training in business management,
or have experience in the field, or at least attending
special courses and training before being appointed to a
post of directors. It is possible to argue that failures of
the company 1is the first clear sign of a director's
incompetence; this is supported by Mr. Arkel who stated

that "managing or supervising, the management of the
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company needs intensive training and‘eAxperience."92 In
this context, it is worthy to note that French law had
attempted to some extent to regulate and overcome the

problem of competence within the management of the company.
This included some areas and kinds of companiés. This wés.
reflected in article 596 of fcode de la santé publique"
decree, of October Sth, 1953 which provides‘that in public
companies (sociétés annonymes) which are engaged in
preparation or wholesaling medical products (produit
pharmaceutique) . The president and the majority of members
of the boafd (les administrateurs) must be graduates in
pharmacy. "Dans les societés'annonymes de préparation ou de
vente en gros des produits pharmaceutiques, gque le
président et la majorité des administrateurs aient le
diplome de pharmacien."93 "However, it has to be
acknowledged that it is quite unreasonable to'expect evefy
director, especiaily in a very large company, dealing with
many transactions and complex affairs to have equal
knowledge and .expertise in évery area of corporation
management. Professor R. Parssons noted that "reassﬁring
observation is offered to the effect so long as the law
ensureé'that directors' hearts are pure it may not matter
that some directors are incompétént"94,“for example, in a
large car manufacturing company, the role and expertise of
one director may be in mechanical engineering;'
consequently, if a board reaches a deciSion on corporate
marketing, the director (engineer) by virtue‘of his lack of

knowledge and experience in such an area will be very
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dependent upon his colleague who is well qualified 'in this
branch; However this haé ho impact on qualification
requirements since the directors in the board act
collectively. Thus the individual skills and kndwledge of
members coilectively~constitute a compétent and experienced
board. : T

"In contrast to British law, French law requires that
eéch,director must hold an appropriéte nﬁmbef ofvshares in
the company as fixed by its articles of association
(statutes) . Therefore all directors must be shareholders.
Hence if a director does not hold the requisite number of
shares when he is appointed he must acquire them within
three months or_resign95. These qualifying shares are
designated directors' fidelity shares (actions de guarantie
des administrateurs)?® and are not merely a qualification
holding but they constitute a guarantee deposit from which
the company can reimburse itself in the event of
mismanagement or negligence by the members of the board of
management. Accordingly, the stated shares must be
deposited in the company's treasury and must personally be
owned by each director, they must be nominal, and not
bearer shares and must be stamped to indicate that they are
not transferable.d’ The Algerian legislature goes furthef
in emphasising the share qualification requirément; this
can be noted in article 619 of the commercial code 1975
which provides that "the board of directors must be
proprietors of a number of shares representing at least 20%

of the firm's capital. These shares are affected in their
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totality by a guarantee of all the acts of management, even
of those which would be exclusively personal to one of the
directors. Furthermore, they are inalienable. In addition,
auditors shall ensure and be responsible for compliance
with the provisions of article 619 and must note any
violation thereof in their ‘report. to the annual
shareholders meeting98. The legislature substantiates this
onerous requirement by describing this sharee as an
incentive for encouraging direetors in exercising care in
running the affairs of the company . A drawback is that a
share quaiification may constitute a stumbling block in
restricting unreasonably the persons best able to take up
office. Besides, the pefcentage required usually is so
small as not to really influence the situation.
Censequently, the modern tendency, especially in 1large
companies, 1is to exempt directors from the requirement of
qualification shares. As stated earlier, the Companies Act
1985 does not require that a director must be a shareholder
but the articles of association may require it. Section 291

of the Companies Act 1985 provides that

"It is the duty of every director who is by the
company's articles required to hold a specified
share qualification, and who is not already
qualified, to obtain his qualification withinvtwo
months after his appointment, or such shorter time
as may be fixed by the articles".

It is quite obvious from this section that share

gqualification is not a mandatory requirement, but it hinges
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on the articles of association of every company. The object
of requiring directors to hold qualification shares has

generally been to ensure that directors have a personal

" interest in the company (Archer's case)29. Also a director

need not devote any particuiar part of his time or his
continuous attention to the company's'buéiness (Re_City
EQuiLﬁblQ_Eirﬁ_lnﬁuiéngﬁ_QQ_LID)100,»although it has beenv
»suggested a director should attend most board meetings.
This did not, though, establish liability in cases such as
Re Dunham & Co.101 and The Marquis of Butes case » 102, and
only one successful case where directors have been held
liable for non—attendahce is reported -~ Charitable
Corporation v. Sutton-103 However, as it- is known the main
reason of appointing a director is to ensure the good
running of the business and to safeguard the company frbm
becoming insolvent. This goal would not bé attained without
deVoting his full time and attention to the day-to-day
management of the company. Thﬁs, a statutory provision
defining the real role of directors could usefuliy be

introduced in future legislation.
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Chaptei Two
Directors' Powers

Section 1: L l N r f Dir rgs' Power

Although a company is regarded in all modern company
laws as a’legal person with rights and duties, it cannot
act for itself as it is an inanimate entity. Thus, all acts
and tfansactions that are attributed to it can only be
performed through the medium of humans who cbnstitute the
company's living existence and mind. Generally speaking, a
company acts through its board of directors or through the'
members in general meeting, and these two bodies are
entitled between themselves to exercise all the powers of
the company. As Greer LJ in Shaw John & Sons (Salford) Ltd.
v Shawl stated?: "A company is an entity distinct alike
from its shareholders and its directors. Some of its powers
may, according to its articles, be exercised by directors,
certain other powers may'be reserved for the shareholders
in general meeting.”

Although the Companies Act does confer some of the
company's"powers’on the board and on the general meeting,
the distribution of powers betwéen "the board and the
general meeting is still unclear. This may be‘ascertained
to the fact that there 1is nQ'specific'provision on how the
company's powers are distributed between these two bodies.
Indeed, unlike American law and the laws of most European

countries, British law does not regard certain powers as
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managerial and therefore inalienable by the board;3 The
divisioh of‘company powers and functiohs between its board
.and its shareholders 'in general meeting;is left to be
. prescribed by the company's memoréndum or articles of
iassociatién. Theoretically, the general meeting could
~direct the affairs of thevcompany if the constitution of
the company so provided, but apart from. very‘ small
companies, this would not be very practicable.4 Indeed, it
would be virtually impossible for a company - especially a
large one - to run its business efficiently if management
decisions had to be referred to the general meeting for
approval. Accordingly, thevdecision—making process<ihvolves
the executive authority‘of the company to be vested in its
board of directors whose duty is to ensure that that the
business is car:ied‘on in compliance Qith the'memorandum,
articles of association and customary business practices.
~ As the Jﬁnkin&_Bﬂpgxﬁ noted: "If diréctor3~are to manage
their company efficiently they must, within broad limits,
have}a’free hand to do what they consider best in the
interest of the company".5

Thus, in practice, the articles’bf'association of a
company commonly delegate to it§ boérd of directors, by
article 70 of Table A 1985 or by other similér provision,
all the powers of the company not required by the Act or by
the articles to be exercised by the'compény in general
meeting. Article 70 of Table A 1985 which is adopted by

most British companies provides that: "Subject to the
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provisions of the Act, the memorandﬁm,.the articles of
association, the‘businessbof the company shall be managed
by the directors who may exercise all the powers of the
company". Once the articles have given the directors full
powers to manage the company's affairs, the sharehblders
cannot interfere. In other words, if it appears from the
proper construction of the articles that a particular poWer
is vested in the board of directors only, and the board is
competent and willing to act, the general meeting cannot
control, interfere with or direct the board regarding the
exercise of this power. The only way in which the general
meeting can control_the exercise of these powers vested by
the articles in the board is by altering the articles, or
by removing or refusing to re-elect the directors whose
actions theyvdisapprove. This is expressed by Greer ILJ in
Shaw (John) & Sons (Salford) Ltd v. Shaw®:
"...If powers of management are vésted in' the
directors, they and they alone can exercise these
powers. The only way in which the general body of
the shareholders can control the exercise of the
powers vested by the articles in the directors is
by altering their articles, or, if opportunity
arises under the articles, by refusing to re-elect
the directors of whose actions they disapprove.
They cannot themselves usurp the powers which by
the articles are vested in the directors any more
than the directors can usurp the powers vested by

the articles in the general body of the
shareholders."

However, although the members cannot treat the

directors as their agents and overrule them in the exercise
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of their powers, it is quite possible for the articles to

vest the same powers in members and directors concurrently,
in which case in the event of a conflict the members'

decision would generally prevail over that éf the directors

because the members in general meeting are the superior

authority.’

In Algeria as in the United Kingdom,_compénies are
administered and governed Dby directors called
"administrateurs". They are vested with all the powers
necessary to carry on the business of the company in a
similar manner to the United Kingdom position. The
supervision of the shareholders always is present and they
regularly convene in general meetings. Article 622 of the
Algerian Commercial Code 1975 providés that: "The board of
directors is vested with the most extensive powers to act
uhder any circumstances in the name of the company; they
exercise them within the limits of the firm’s objectives
and subject to pbwers expressly attributed.by law to

shareholders."

"Le conseil d'administration est investi des
pouvoirs les plus étendus pour agir en toute
circonstance au nom de la société; il les exerce
dans la limit de l'objet social et sous réserve de
ceux expressément attribués par la loi aux
assemblées d'actionnaires".

From this it appears clearly that company directors
both in Britain and Algeria enjoy a wide range of powers to.

act on behalf of the company. However, despite these
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‘ extensive powers vested in them, the shareholders in
éeneral meeting still retain a strong position in the
company since they have the ultimate cohtrol over the board
and the affairs of the company. They are able at any time
to remove the,directors,.and they also have the right to
alter the articles of assoCiatiQn of the company,

Neither the Algerian Commercial Code nor the British
Companies Act define a director, although sectiOn 741 (1)
provides that "The term director' includes any person
occupying the positidn of a director, by whatever name
called." It follows from that section that a director is
recognised not by his title but by his function which
dépends'on the nature of the company, the provision of the
articles and the contents of the director's service
contract - if he has one. A company may describe its
directors as, for example, 'governors’', 'trustees' or
'council members' without affecting the legal status as .
directors8.

The nature of the legal relationship betweén a director
and the company of which he is a director is not defined by
the Companies Acts and only appears from an analysis of the
authorities.? The nature and positioﬁ of company directors
has given rise to considerable debate, which wés stimulated
by the need to regulate the conduct of directors by placing
them into predetermined legal category and apply the ruleS'
governing that category.10 This 1is reflected in the
different éttempts to describe a director's legal status in

relation to the company. They have been regarded as
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agentsll, trusteesl? andifiduciaiies.' ,

Lord Johnson in MgLiﬁLng v.’Qampbglil3‘ stated " the
diréctor's functions are in one view those of the agent,
and in another‘ those of the: truéteé. But the former
predominate over thevlattef." Similarly in Regal (Hastings)
v Gulliverl? wLord Russel said: "Directors‘of a iimited
company are the creatures of statute and occupy a position
peculiar to themsel&es. In some respects they resemble
trustees, in others they do nét._In some respects they
‘resemble agents, in’otheré fhey do not." In some respects
they resemble managing partners, in other3~they do not. It
is beiieved that directors' powers derive from a fusion of
Common Law and equitable principl%sb‘bf agency and
trusteeship which is now the subject matter of an elaborate
network of Common Law and Statute Law principles.ld It is
quite common for the articles 6f‘association to provide for
the company's business to be managed by the board so that
the acts of directors become ﬁhe acts of the company i.e.
when acting for the company, a director legally binds it as
if he were its agent. The logic is’that since directors act
for a corporate body, they must necessarily be agents of
" that body. Certainly the relationship embodies some legal
characteristics of agency, for exaﬁple, directors like any
other agents incur no personal liability on contracts made
by them on behalf of thé company, within the scope of their
authority.16 However, there are some peculiarities in the

relationship between director and company which strain the
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agency analogy. The artificial nature of the principal
makes it quite difficult to see the normal agency-principal
relationship ‘between directors and the company. Even
assuming that shareholders are the principals, the contrbl
vaSpect is very difficult to discern, since the directors
are not necessarily subjéct to the wishes of the majority
shareholders. Therefore, as was pointed out in’NgLthLn
Counties Securities Ltd. v. Jackson and Steeple Ltd.l7 the
director is "an agent who casts his vote to decide in what
manner his principal shall act". With his co-directors a
director controls the activities of his company so his
powers are greater than those normally accorded to an
agent.18 Furtherhore, since the directors are given control
of the company's affairs and property, theirvposition in
fact exceeds that of ordinary agents. A link with managing

partners of an unincorporated firm is sometimes stressed:

"It is a fallacy to say that the relation is that
of simple principal and agent. The person who is
managing for himself as well as others...I think
it is more nearly true to say that [directors] are
in the position of managing partners, appointed to
fill that post by mutual arrangement between all
the shareholders”19,

This view is supported by Buckley, L.J. in Gramaphone
and Typgwritgr Ltd. v. S;ine¥20L 

"The directors are not servants to obey directions
‘given by the shareholders as individuals; they are
not agents appointed by and bound to serve their
shareholders as their principals. They are persons
who may by the regulations be entrusted with the
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control of the business, and if so entrusted, they
can be dispossessed from that control only by the
statutory majority which can alter the articles.
Directors are not, I think, bound to comply with
the directions even of all the corporatorsvacting
as individuals".
As in the United Kingdom,.the view that directors are
: agents of the company is still popular in some legal
»systems.such as A;geria and many European‘countries which
- followed the earlier French model (French Companies Aét
1867) now replaced in‘France in 1966.

Directors are to be described as meie agents of the
company whosé’powers‘are gdverned by the rules.of 'mandate’!
(mandat) . However, this concépt of mandate is not the exact
equivalent of the British concept of agency. The French
Civil Code conceives mandate (mandat) as a contract between
the principal (mandat) and the agent (mandataire) which
includes the granting of power_to the agent to represent
vthe principal. Thus, basicaliy the authorityvof the agent
to bind his principal in dealiﬁgs with third parties
depends on the mandate he has received.?l Under Algerian
Law, a board of’directors iébregarded as an important organ
in the company's body, and empowered ex lege ﬁo represént
fhe company ih its transactions according to the provision
of law, and not merely as mere agents for the shareholders
with powers limited by a contract of agency, since if he
exceeds those limits, he loses his status as an agent and
he will not bind the company. This 1is beéause a board of

directors in the view of the Algerian legislature is
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regarded as a legal representative’(fepresentant legal) of
the company and its powers are defined and limited by law.
Another view is to describe directors as trﬁstees of
‘the company, its money and property, i.e.,vthey hold the
company's property in their hands or under their controlbin
‘trust for the company. Accordingly, they are required to
apply such propertyb for the purpose speCified by the
company's constitution and a miéapplication of it
constitutes of breach of trust.22 As Sealy23 pointed out:
"The concept had its origin in the fact that in the
earliest companies, the director was a trustee in ﬁhe full:
technical sense." This is so especially before 1844 when
most Jjoint stock companies were unincorporated and the
property was vested in the trﬁstees of the company, who
were often directors. During the 19th century the fiduciary
duties that were imposed on trustees were~extendéd by way
of analogy by the Chancery Court to include all personé who
acted in é fiduciary capacity, such as agents, company
promoters and difectors of companies24 who are often
described by thé court as tfustees. However, as Professor

Pennington said:

"This did not mean that other persdns who acted as
représentatives really were trustees, but simply
that fiduciary duties similar, or in some cases,
identical to those imposed on trustees were
‘imposed on them in equity. The description of
directors as trustees was metaphorical".Z®

Indeed, the description of directors as trustees
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seems today to be inaccurate and less convincing. For
example,’ although the fiduciary dutieé owed by a
director and a trustee tend to be identical. Their
duties of care ‘and skill breaks this analogy since they

are fundamentally different.29 This is the view of Romer

J in Re City FEquitable Fire Insurance Co.27 who said:

"It has sometimes been said that directors are trustees.
If this means no more than that directors in the
performance of their duties stand in a fiduciary
relationship to the company the statementlis true enough.
But if the statement is meant to be an indication by way
of analogy of what those duties are, it éppears to me to
‘be wholly misleading. I can see but 1little resemblance
between the duties of a director and the duties of a
trustee of a will or of a marriage settlement".

Moreover, the thebry regarding directors as trustees
‘has limited support in the older textbooks and reports, and
Sealy28 argues that the description is wrong for three
reasons: |

1- The earliest cases in which directors were held liable
on trust principles all concerned Qgipgxatigna. (Charitable
Corporation v. Sutton, (1742) 2 A t k 400)

2- It is obvious that the directors of a deed of settlement
company and the trustees of its property were not usually
the same group of persons. The directors and trustees had

been treated as distinct working bodies with distinct

- functions

3- Finally, it would be clear in the early' cases of

directors' obligations if the directors were in fact,
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‘trustees. But the contrary is indicated; in some cases an
incorporated body has no trustee at all (Foss v. Harbottle,
[1843] 2 Hare 416; Aberdeen Rly v. Blaikie Bros [1854] 1
‘Macq. 461. It is also submittéd that directors are really
only quasi—trustéés or fiduciaries. This is because:

1—>The company's money is not vested in them but in the
cémpany (a trustéebis:the ownér of the property and deals
with it as principal, as owner, and as master).

2- Théir dutieéxovaare ére not as onerous as those of
trustees.

3- Their functions are not the éame as thoée of trustees.
Despite the fact that similarities can be found between
directors and trustees there remain a number of
differences. A main. aréa of resemblance lies in the
property concept; where directors and trﬁstees each control
‘a fund in which others are beneficially interested.
However, this analoéy breaks down, as ownership or property
of the company is vested in the company, as a legél person
and not in the directors themselves as in trusteeship. In
addition the ordinary rules applicable to truétees do not
affect directors.29 In Smith v. Anderson3© James, L.J

clarified this difference by saying:

"A Trustee is 'a man who 1s the owner of the
property and deals with it as principal, as owner,
and as master subject only to an equitable
obligation to account to some persons to whom he
stands in the relation of trustee...The office of
a director is that of a paid servant of the
company. A director never enters into a contract
for himself, but enters into contracts for his
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principal, that is, for the company of whom he is
a director and for whom he is acting. He cannot
sue on such contracts nor be sued on them unless
' he exceeds his authority.” '

‘Aniappropriate description is that of Professor'Lindgren31
who observes that "Analysis of the theoretical status of
directors demonstrates ‘that, they are not properly
classified either as agents or trustees but are sui
generis ....like the shareholders in general meeting, it
(the board of directors) is a constitutional organ of the“
body corporate.”

The main reason behind the definition of the true
position of directors is that to understand the nature of
their legal powers and duties and conéequently the rules
applicable to them. Indeed, as Sir George Jessel32 MR put
it:

"...It does not much matter what you call them as

long as you understand what their true position .

is, which is really that they are commercial men

managing a trading concern for the benefit of
themselves and of all the other shareholders....

They are bound to wuse fair and reasonable

diligence in the management of their company's
affairs, and act honestly." N

Section 2: Scope of the Directors Powers

It is quite common for modern'company iaw to lay down a
number of regulations or sections to grant to the directors
~all powers ekcept those which are reserved by the Act or
regulations to the shareholders in the general meeting. A

norm for such provisions are to be found in both British
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and Algerian law.

Article 622 of the Algerian Commercial Code, 1975
provides that "the board of directors is invested with the
most extensive powers to act under any circumetaﬁces in the
name of the compeny; they exercise them within the limits
of the firm's objectives and. subject to the powers
expressly éttributed by law to the shareholders'
meeting"33, Article 70 of Table A stipulates: "Sﬁbject to
the provisions of the ACt,_the Memorandum and the Artieles
and to any directions given by special resolutibn, the
business of the company shalldbe managed by the difectors
who may exercise all the powers of the company”". This
'provision'replaces article 80 of 1948 table A.

It is clear from the above articles that the board of
directors can exercise any of the powers of the company
which have not been vested in the shareholders either by
the Act, the Articles, or a resolution in general meeting.
However these delegated powers must Dbe exercised by
directors acting collectively (not individually as in the
case of partnere). It fellows thet prima facie neither an
individual director or any group of directors has any -
powers conferred on him or them, and seems that in the
ebsence- of an express authorisation in the articles or
oﬁher appropriate constitutional document the board will
have no powei to delegate such powers34. The reason for
this is that when they‘act jointly, viz, as a board, they
clearly constitute one of the primary organs of the company

whose powers are expressly defined in the companies
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constitution, 1i.e, in~»ité Memorandumi and Articles of
Association. Besides, the virtue of acting collectively is
to benefit the companyi of their combined wisdom ahd
experiehcé35. As a‘result of fhis/ decisionsjof the
directors must be takeh at a meeting properly convened and
held. However, since cohmercial life requires greater
flexibility and simplicity in its_procedures because of the
great importance of time for:dealing in their transactions
such as buying and selling shares or lending or borrowing
money with interest. Such matters thérefore may‘not be
"decided on as quickly as comme{cial métters may require if
any decision upon them involves a directors meeting. Hence,
it is customary,for the Articles of Aséociation to allow a
resolutidn in writing signed by all the directors, or all
the directors resident in the United Kingdom, to be
effective without a‘meeting (article‘93). Moreover, the
Articles usually authorise the directors to delegate any of
their powers to the committee of directors (article 72) and
to appoint one or more of their body to act as managing
director (article 72). But as D. G. Rice pointed out: "The
extent which an agént can bind a company has always been
hedged about with uncertainty and doubt, particularly so
where its difectors - its principal executive agents - are
in way concerned"36,

The position is'simplest énd clearest where directors
act jointly as a board, since this'organ can commit the

company in respect of any matter. On the face of it when
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any individual director purports to act or to enter into a
transaction on behalf of the company, questions may arise
regarding the extent and the degree of authority‘vested in
him by the board.A Nevertheless, where a idirector has
validly been given expréss authority to enter into a
contract on behalf of the cémpany, the latter will be bound
and no difficulty will arise at all. However, the authdrity
that can be vested:in the director ih dealing with third
parties on behalf of the company is not always clearly set

out in writing in its constitution i.e theiMemorandum and
Articles of Association. That ié-to say that the director's
power is not always express. In fact a director's authority
may be‘ actual, appérent, or deemed. (The latter is

envisaged by the Companies Act 1985, s.35).

2.1.- 1 _authority: was described by Diplock L.J. in

Freeman & Lockyer v. Buckhurst Park Properties (Mangal)
Ltd.37 as follows:

"An actual authority is a legal relationship between
principal and agent created by a consensual agreement to
which they alone are parties. 1Its scope is to be
ascertained by applying ordinary principles of
construction of contracts, including any proper
implications from the express words used, the usages of
trade, or the course of business between the pérties. To
this agreement the contractor is a stranger; he may be
totally ignorant of the existence of any authority on the
part of the agent. Nevertheless, if the agent does enter
into a contract pursuant to the "actual" authority, it
does create contractual rights and liabilities between the
principal and the contractor."
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| Thus, if the‘director acts as the company's agent and
within the scope of his actual authority, the company will
find itseif legally bound to a third party who enters into
a transaction. Furthermbre, this actual authority may be
express or implied éuthority. It is éxpress when it is puﬁ
in words, written or otherwise. This means an explicit
conferring of authority on a director. For.example in the
Articles38, As‘Lord Dénning MR described it 39 rit is
express when it is giveﬁ by express words, éuch as when‘a
board of directors pass a resolution which authorises two
of their number to sign cheques.” The main source of these
express powers ére: the kArticles of Association,
resolutions of board of directors andvto some extent the
main Acts or Statutes that regulate commercial
| 39(a)

companies. However, the latter are usually rather

vague and tend to describe the directors' powers within the
corporation in regard to internal matters with less
clarification to theif authority when dealing with third
parties. It is wofth mentioning that it must nbt be assumed
that everything is ultra Vireévif it is not expressly
written in the company's constitution. Indeed, without such
wording of powers, a director may be fully vested with
appropriate authority to act on behalf of his/her company.
rThis is known‘és implied authority (inherent or-présumptive
authority). It is not expressed in Statutes,_Articlés of
Association, or board resolutions but it is derived from
the position which thé individual holds. If for example, he

is appointed managing director, then implied authority will
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vest him with the usual authority of a managing director.
As Lord Denning MR pointed out in Hgly__ﬂutghinﬁgn v.
Brayhead Ltd.40:
"It is implied when it 1is inferred from the
conduct of the parties and the circumstances of
" the case, such as when the board of directors
appoint one' of their number to '‘be managing
director. They thereby impliedly authorise him to

do such things as fall within the usual scope of
that office".

However, it is submitted that the director's office or
position is not the only way to prove the implied authority

to be vested in the director.

2.2.- ppparent Authority: Although if a director has no
actual authority, either express or implied he may appear
to third parties to have authority. For example, a director
can bind the company in a transaction which would normally
be within the power of a director of his type, even if his
powers have been restricted by the articles or the board.
Thus, a third party can‘assume that a properly appbinfed
managing director has been délegatéd all the normal powers.
In (Kreditbank Cassel GmbH v. Shenkers®l Atkin Ly said:
"If you are dealing with a director in a matter in
~which normally a director would have power to act
for the company, you are not obliged to inquire
whether or not the formalities required by the

articles have been complied with before he
exercises that power".42
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Similarly, a director 'held out' by the company as
being the managing director can bind the company even if he
has not been formally appointed. In Freem n} nd Lockyer v
Brockhurst Park Properties (Mangal) Ltd 43, the articles
contained a power to appoint a managing director, althbugh
no.appointment was made. The board allowed one of theb
directors ;o undertake the management of the company, in
the course of which he engaged a firm of architects. The
compény subsequently refused to’péy the architects' bill,
on the grounds that the individual director had exceeded
his authority. The Court of Appeal held that the company
was bound by the contract since the director's act in
engaging the plaintiffs was within the ordinary ambit of
the authority of a managing director and the plaintiffs did
not have to inquire whether he was properly appointed, it
was sufficient for them that under the articles of
association there waé in fact power to appoint him as such
and éccordingly the defendant company were liable for the

plaintiffs' fees. In the words of Willmer LJ44:

"In the present case the plaintiffs do not have
to rely on the articles of‘associétion of the
defendant company in order to establish their
claim. They are thus not caught by the ratio of
the decision in Houghton's Case?d. The plaintiffs
here rely on the fact that [K], to the knowledge
of the defendant company's board, was acting
throughout as managing director, and was therefore
being held out by the board as such. The act of
[K] in engaging the plaintiffs was clearly one
within the ordinary ambit of the authority of a
managing director."



Thus, it is ‘clear that by applying the doctrine of
ostensible authority the company is no less bound than it
would have been had the authority been express. The

definition of the term 'apparent' or 'ostensible' authority

was expressed by Diplock LJ in Freeman's Case as follows:
"An ‘'apparent' or 'ostensible' authority,...is a

legal relationship between the principal and the
contractor created by a representation, made by the
principal to the contractor, intended to be and in
fact acted upon by the contractor, that the agent has
authority to enter on behalf of the principal into a
contract of a kind within the scope of the 'apparent'
authority, so as to render the principal liable to
perform any obligations imposed upon him by such
contract. To the relationship so created the agent is
a stranger. He need not be (although he generally is)
aware of the existence of the representation but he
must not purport to make the agreement as principal
himself. The representation, when acted upon by the
contractor by entering into a contract with the agent,
operates as an estoppel, preventing the principal from
asserting that he is not bound by the contract. It is
irrelevant whether the agent had actual authority to
enter into the contract”. ’

According to Lord Justice Diplock's analysis.before
any company may be held liable or bound by ﬁhe acﬁs of an
agent who had no actual authofity, four conditions must be
available: | |
a- A representation‘must be made to the contractor that the
agént had the authority to enter on behalf of the company
‘into a contract of the kind sought to be enforced;

b- That representation must be made by a person or persons



70

who‘had actual authority to manage the company's business,
either generally or in respect of those métteis to which
the contract relates;
c- The conﬁractor relied upén this representation;
d- Finally, a cohpany was not deprived 6f its capacity,
i.e, no limitation on the compény's Memorandum or Articles
of Associationv makihg the contract wultra vires or
prohibiting the delegation of authority to enter intova
conﬁract of that kind to the agent46.

Apparént authority of a director, or any corporate agent
may be determined from all the fécts and circumstances of

the case. It was held in an American case47 that:

/

"The principal's manifestations giving rise to
apparent authority may consist of direct statements
to the third person, directions to the agent to
tell something to the third person or the granting
of permission to the agent to perform acts and
conduct negotiations under circumstances which
create in him a reputation of authority in the area
in which the agent acts and negotiates".

Sometimes the ferm apparent authority seems ﬁo be
ambiguous and gives rise to coﬁfusion' with implied
authority. However, it is beliéved that the two concepts
are clearly distinct. Apparent or ostensible authority, as
it is sometimes called, is not really authority at all. As
Professor Montrose put it48 "Apparent authofity is really
equivalent to the phrase "appearancé of authority". There
may be an appearance of éuthority whether in fact or not

there is authority." It is also submitted that the actual
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authority, ﬁnless the language e#plicitly points to the
contrary, is confined to acts done_for the benefit of the
principal.49 Thus, if an agent does an act which is within
the class of acts set out in the actual authority, it is-
nevertheless not within thé actual authority unless done
for the’principal's benefit .50 |

As far as appafent authorityfis concerned, if an act is
within the class of acts to which the apparent authority
extends, it is within the apparent authority, and binds the
principal, whether or not done for the principal's
benefit9l, If the difectors exercise the above powers
(express or apparent) bona‘fide and in the benefit of the
company as a whole, the company will be bound by their
acts.‘

After highlighting the differeht éxtensije powers and
authority that are enjoYed by the direqtors and agents of
the company, it‘should be noted that those powers are not
absolute or limitless, but they are subject to a number of
rules and regulations under whichvthey (powers) must be
exercised. As has already been noted ih the previous
section, the first fiduciary duty imposed on directors is
that not to exceed the powers and authority lawfully
conferred upon them. Otherwise they will be liable to
compensate .for any damage suffered by the company in
consequence. For example, directors who make ultra vires
payments are liable to make good the loss to the company
52, Indeed, to bind a company it is ﬁotvenough that an act

is within the powers of the company under the statutes, the
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Mémorandum and Articles , but it -also has to bé>within'the
scope of authority of the person Qho performed the act.>
‘Hence, it ié bélievéd that in ofder to bind‘the company to
an act, the‘act should first be within the capacity of the
company. Otherwise, the coﬁpany cannot be bpund since it
lacks the legal capécity tb incur responsibility for it. It

is quite clear that a company registered under‘ the -
Companies Act 1985 does hot have;ﬁhe capacity of a natural
person, but is limited to carrfing-out the purposes that
are set out in the objects clause of its constitution53. In
bther words, the Company's capacity is détermined.by its
objects stated in its Memorandum (éonstitution). For the

Companies Acts requires a company on its incorporation to

Especify its objects®4. Lord Cairns said in Ashbury Rly

rri n ir n . Ve Righ§55: " The Memorandum = of
Association is,.as-it were, the area beyond which the
action of thé company cannot go.‘" It follows that the

statement of the company's objects‘is of a considerable

importance. As pointed out by Lord Parker of Waddington in

Cottman v. Brgugh§m56:

"The truth is that the statement of a company's
"objects in its Memorandum is intended to Serve a
double purpose. In the first place it gives
protection to subscribers who learn from it the
purposes to which their money can be appliéd. In
the second place, it gives protection to persons
who deal with the company, and who can infer from
it the extent of the company's powers. The narrower
the objects expressed in the memorandum, the less.
is the subscribers' «risk, but the wider such
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objects, the greater is the security for those who
transact business with the company."

Hence the objects clausé in the memorandum defines the
exteht’of a company's capacity, and therefore,Atransactions
entered into which do not fall within the scopevof a
company'srexpress objects or powers, or which are not
reasonably incidental thereto, are ultra vires the
company. As Buckly J said57: "A corporation cannot do
anything except for thé purposes of .its business....
everything else is beyond its power and is ultra vires."
Such transactions ére void and éannot be ratified by
- shareholders. |

As stated earlier, in Algeria as in Britain, directors
of companies (les administrateurs) are vésted with all
necessary powers to carry on the business of the company.
Their powers are only restricted where there.is an express
provision in the statutes‘(statuts) for the generél meeting
to authoris¢ a particular transaction. However, an
important ‘difference can be noticed betﬁeen Algerian law
and British law in respect of powers which can be exercised
by directors. In Britain; those powefs are restricted to
the objects stated in the Memorandum of Association.(e.g
the funds of the company can only applied in carrying out
its authorised ijects). Everything that does not come
within the objects or ieasonably incidental thereto, 1is
ultra vires the company.and cannot be ratified even by
every member in general'meeting58.’Conversely, any act

ultra vires the director but intra vires the company,
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is regarded as invalid, unless and until it is ratified by
the shareholders. On the other hand, such a limitation on
the poweré of directors does not exist in Algeria -and
France since the company there is regarded asihaving the
same legal capacity as any individual being. This is due to
the adoption of the notion of juxistig personality.
Theréfore no contract can bé deemed void just because it is
outside the scope of objects stated in the articles of
association. Indeed, directors can be held liable for
mismanagement, but there is no question as té the validity
of theicontract as such. It will bind the company unless it
has béen specifically stated in the articles of association
that it was beyond the powers of directors to so bind the
company in that way. Clearly, it can be said that some
contracts may be ultra vires the powers of directors and need to be
ratified by the general meeting of the shareholders but they can
never be ultra vires the combany.

It is widely recognised that the ultra vires doctrine
is a special aspect of the.British system of law and
creates a fundamental difference between the British and
the continental conception of'juristic pefsonalitysg.

The original attraction of the ultra vires  rule was
that by 1limiting the powers of the company itself the
shareholders could limit the pbwers of the directors and
ensure that the company engaged only in‘the activities for
whichvit was set up 60 and it is also believed that the

rule protect the shareholders of the company so that they
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know the ébjects in'whigh their money 1is to be employed;
and to protect creditors by ensuring that thé company's
funds are not dissipated in unauthorised activities®l,

A short definitibn of the doctrine ofvultra vires 1is

given in Gower®2 which states:

"A company which owes its ‘incorporation to
statutory authority cannot effectively do anything
beyond the powers expressly or impliedly conferred
upon it by its statute or memorandum of Association
- any purported activity in excess will be
ineffective even if agreed to by all members."”

The strict sense of ultra vires means the aCts done
beyond the powers of the éompany. In the case of regiStered
companies this means acts outside the scope of the objects
of the company set forth in the 'objects.claﬁse' of its
memorandum of association63; However, the expression ultra
vires is used in many different contexts. It is sometimes
used to describe acts which aré not beyond the capacity of
the company, but simply beyond the powers of the directors
or a simple majority of the shareholders64. The term is
also used in its wider sense to describe transactions
which, although within the scope of the powers of the
company, are entered into for unauthorised purpose, or they
are illegal as being prevented by the provisions of the
Companies Acts. However, it 1s submitted that the term
ultra vires should be used only in its strict sense and
other uses are to be avoided since they can cause confusion
between the principle of ultra vires and other distinct

legal principle365. As an established rule at common law
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any act beyond the company's powers,is‘void and.directors
who engagé in ultra vires transactioné may become liable
either to third party who enters into a void contract or to
their company for breach of their duty to it. Furthermore,
as agents of the company the directors who induce the other
party to enter into a contract beyond the capacity of the
company, may be liable for breach of warranty of authority
66. Aas against the company "an ultra vires agreement.
cannot becomeuintra vires by reason. of éstoppel, lapse of
time, ratification, acquiescence or delay"®7. In Ashbury
Rlx_gannimmi_and_jxgn_gg.,v.kﬂigha68 a case which was
concerned with the contract to purchase a concession for
making a railway in Belgium, it was held that the contract
was ultra vires the éompany and void so that not even the
subsequent assent of the whble body of‘sharehbldérs could
ratify 1it. However,v even though _the ultra vires
transaction cannot be enforced the other'party may use
certain consequential remedies either against the company
or against the directors or others. For example, when a
loan is ultra vires (but not illegal)bthe guarantor of
the company's obligation may be sued on this contract of
guarantee éven though‘the‘principal obligation is Qoid69.
It is suggested that a distinction must be made between
contracts which are ultra vires a company and contracts
which are intra vires and within the director's powers but
entered into for an improper purpose. In the latter case,

the transaction will be invalid only against an outsider
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who has actual knowledge“of that burpose70. The reason is
because the company has the capacity énd the fault lies not
in the absencerdf power but in‘the'uée of power’l. 1In
contrést, an ultra ‘&ires ‘contract is wvoid at its
beginning72 since the company has no power or capacity at
all. Consequently the transaction will be void iirespective
of knowledge. This is pointed out by Vaughan Williams LJ in
Re David Payne & Co. Ltd. [1904] 2 Ch. 608, "The question
of knowledge would be absolutely immaterial if the
transaction was void in the sense that nothing could put‘it
" right". It is therefore submitted that a transaction made
under an express power forvsome purpose outside'the scope
of the company's authorised activities should not be
considered to fall within the ultra Vireé doctrine as
generally understood.

Alﬁhough such transactions will, where the outsider has
knowledge of the purpose, be treated by the courts in the
same way as a 'true' ultra vires contract, their
invalidity arises from a different cause.’3

The main justification of the ultra vires rule is
that the third party knows or has the opportunity'of
knowing that the act done on behalf of the company 1is
) ultra.vifes ‘the company. In order to achiéve this result
the 1985 Companies Act provided that the Memorandum of the
company must state the objécts of the company74, and must
be delivered to the registrar‘of companies’?. Hence, the
constructive notice prinCiple is regarded as an assumption

of the law which pfovides that third parties dealing with a
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company are deemed to havebnotice'of,the company's objects
and certain other public documents concerning the company,
in particular special resolutions.’® The main grounds for
'this principle is that the company has disclosed its
memorandum. This 1is avjudgebmade rule deduced from the
requirement of registration and the .right to public
inspection. It is submitted that this doctrine operates to
cut down the éuthority which‘an outsider,might otherwise
think a director possesses. It does not, however, operate
as a positive doctrine. Thus when a transaction is an
unusual one, the outsider cannot rely on the doctrine in
Aorder to bind the company even though the transaction in
question might have been authorised by the érticles.77 The
harshness of this doctrine is, however, mitigated by the
rule in Inxguanglﬁ_gaag.78 This rule is designed to protect
"outsiders dealing’with the séemingly authorised agents of
the company"79 by pro&iding that such outsiders are not
required to inquire into the internal proceedings of the
company but can assume that all has been‘properly complied
with. Lord Hatherly pointéd out in Mahony v. Liquidator of
East Holyford Mining Co.80
"...When there‘are persons conducting the affairs
of the company in a manner which appears to be
perfectly consonant with the articles of
association then those dealihg with them,
externally, are not to be affected by any

irregularities which may take place in the internal
management of the company”.

Prior to the 1972 Act the powers of the company's
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officers to bind it were subject to the fule {Royal British
| Bank v. Turquand which can be summarised as follows:
1- A_QmmXunLjdll_bQJmnuELIQ_aQL&J&melﬁLjiﬁ_QfﬁiQmﬁLii:
a- The act appears to be 1in accordance with the
memorandum, articles of association and other public
documents, even if certain internal regulations which ought
to be complied with as regards the exercise and délegation

of authority were not complied with.81

b- A document purpérted to be sealed by or signed on
behalf of the cbmpany was held out as genuine by an dfficer
acting within his actual, usual or apparent authority. 82

Of similar effect but baséd oh agency rather than

Turquand as strictly applied is:

c- An act, though outside the scope of authority, was done
by an officer who is or is held out by the company as a
particular type of officer who usually has the péwer to do
such an act. Further, even if this particular type of
officer does not usually have the power to do such an act,
a’company is still bound if it held the officer out as
havihg such authority by an officer actiné within his

actual, usual, or apparent authority.

2- A_company will not be bound to acts done bv _ its

officers if:

‘a- The act is contrary to the memorandum or articles of

association or to any other public document 83,
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b- The act is contrary to other documents and the internal
regulations of the company (not public documents) and the
person dealing with the company knows, or because of
suspicious circumstances was bound to inquire, that the act
is contrary to. other documents and internal regulations.
c— The act was done by an officer who is, or is held out‘by
the company as a particular type of‘officer and the person
dealing with the company knows, or because of suspicious
circumstances was bound to inquire®84, that the officer had
not been appointéd as that particular type of officer, or
that he had no actual authority to do such an act.
d- A document purporting to bevsealed dr signed on behalf
of the company, by an officer who did not have actual,
usual, or apparént authority, is proved to be a forgery85.
It is believed that British law is well in advance of other
legal systems in providing the protection of third parties
afforded by the rule in Royal British Bank v. ngquandSG.
The latter has been regarded as,theimOSt efficient rule of
company law for ensuring that persons dealinévwith the
company are fairly treated, by producing common sense
solutions and reducing ‘the negative effects and the
injustices worked by the ultra vires rule87 which is
described as one of the most controversial rules of Company
Law.88 |
There appears to be a'general agreement, that a strict
application of ultra vires rule may constitute a stumbling
block in conducting business with a company. Consequently,

the doctrine has been eroded in modern company law,
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particularly in favour of third parties dealing with the
company in good faith. Furthermore, it can be noticed
nowadays that objects clauses are usually draftéd in such
wide terms that enable thé COﬁpény to engage 1in any
'activity it might conceivably‘wanteg. All-this has led to a
suggestion that the ultra vires is no loﬁger desirable and
should be abolished so as to give companies all the powers
of a natural persén.

As early as 1945 the Cohen Committee commented that the
doctrine served "no positive purpose" and was a cause of
unnecessary prolixity and vexation"90. Professor Gower also
expressed the view that the‘doctrine had become "...merely
a trap for the ﬁnwary third party and a nuisance to the
company itself" . 91 Similarly, in. a recent report92, Dr
Prentice suggested that the doctrine should be totally
abolished, and a company should have capacity to do any act
whatsoever. He concluded that the doétrine as it no&
stands: "...imposes an unnecessary burden on companies and
those with whom they deal withoﬁt there being any
compensatory advantageé." In’addition to the abolition of
the ultra vires rule, Dr Prentice has recommended that the
concept of constructive notice insofar as it relates to the
memorandum and the articleé of association should also be

abrogated:

"A fully effective abrogation of the doctrine of
ultra vires must obviously go hand in hand with
the repeal of the doctrine of constructive notice.
Otherwise, the effects of the doctrine of ultra
vires could be achieved indirectly by inserting in
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a company's articles limitations on the authority
of a company's organ or agent. to bind the
company".93

In spite of a number of critics, suggestions and
recommehdations, the ultra‘vireé rﬁle (doctrine) is still
in existence. However, - although not abolished, it was
limited by article 9 (1) of the Europeén Communities Act
1972 which is now equivalent to section 35 of the Companies
Act 1985 which in turn has been replaced by new sections of
the Companies_Act 1989, (part v ss 108-112). The'original
provisions provide as follows:

1- In favoui of a person‘dealing with a company in good
faith, any transaction decided upon by the directors is
deemed to be‘one-which it is within the capacity of the
company to enter into, and the power of the directors to
‘bind the company is deemed to be free of any limitation_
under the Memorandum or Articles of Association.

2- A pérty to transactioﬁ so decided on is not bouhd-to>
enquire as to the capacity of the company to enter into or’
as to any such limitation on the powers of the directors,
and 1is presﬁmed to have acted in good faith unless the
contrary is proved.

It is ciear that this provision does not aboiishvthe
ultra vires docﬁrine but it modifies it in favéur of third
parties dealing with a coméény in good faith. In other
words, it does not render an ultré vires‘contract intra
Vires the company but simply enables a persdn dealihg with‘

a company to enforce an ultra virescontract. The provision
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also applies to the situation wheré, even though the
transaction is intra vires, the directors themselves lack
authority to enter into it%4. In addition, section 35
abolishes the doctrine of consﬁructive_notice in so far as
it relates to transactions entered into by the board of
directors.95 Howevér, it is submitted that section 35 by
its wording could give rise to a number of important legal
issues that have to be clarified. For example it would seem
that by its wofding that the scope of section 35 concerns
only "transactions decided on by the directors" and
therefore does not apply to transaction entered into by a
managing director on behaif of the company unless it 1is a
transaction that has also been "decided on by the
directors"96, This will also be the case when a transaction
is entered into by the company's other directors and
officers as individuals or indeed by a committee of the
board.?7 Furthermore, there have beenvdifficulties in
deciding whether section 35 or its pfedecessor‘covers
gratuitous transactionsgs. Thus as Collier99 noted,
although section 35 gives some protection to persons
dealihg with the company, it still does’not answer some
important questions such as the éxact.meaning of the phrase
"good faith", does it include someone who has been put on
inquiry ? Who exactly is a "person dealing with. a company";
Does it include a member? When 1is a transaction "decided
upon by directors">and when is’it not?

However, it seems that the British legislature has
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realised the importance -of the above points' and the
necessity of providing a clear interpretation of section:
35. This is embodied in the very recent Companies Act 1989
under which a number of amendments are made. Unlike the
former section 35 the phrase " decided on by the directors
" is no longer found. The new section 35(1) states that "
The validity of‘an.aét done by a company shall not be
called into question on the ground of lack of capacity by
reason of anything in»the'company's memoranddm." However,
‘according to section 35(2) a member of the compény may
still bring an action to testfain the doing of an act
which, but for s.35(1), would be beyond the company's
éapacity. Section 35(3) preserves the duty of directors to
observe any limitations on their powers as a result of
limitations placed in the company's memorandum.

An action by the directors which, but for s.35(1) would
be Dbeyond the company's capacity may only be ratified by
the company by special resolution. A resolution which
ratifies such action does.not affect any liability incurred
by the directors or any other person, but a further special
resolution is necessary to relieve directors from‘personal
liability.

The power of directors to act on behalf of the éompany
has now been clarified by section 35 A of the Companies Act
1989 which expressly states that: "In favour of a person
dealing with a company‘in good faith,ithe power of the
board of the directors to bind the company, or authorise

others to do so, shall be deemed to be free of any
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"limitation undef the company's constitution". This section
makes it clear, that when the directorsvdelegate their
authority, for example tO‘ménaging director, then decisions
taken by the managing director are in fact decisions by the
board of direqtors.vIn addition, section 35 A (2) gives a
wide interpretation to the word "dealing". It now includes
a transaction or other act to which the company is a party.
Thus, the doubts about (as to) whether gratuitous promises
was a transaction for the purpose of section 35 is removed,
and gratuitous promises may now be covered, and a
beneficiary may be able to rely on section 35 A. Finally,
section 35 A (2) makes it clear that knowledge thét the
directors are acting béyond their powers' does not
necessarily impiy bad faith. "A person shall not be
regarded as acting in bad faith by reason only of his
knowiné'that an act is beyond the powers of the directors
under the company's constitution”". The position therefore
will be when the recent reforms,'following Dr Prentice's
recommendations are broﬁght into force into the Companies
Act 1989:

Any challenge to the companies capacity by the contents
of its memorandum is prevented. However, a member hés the
right‘ to prevent the company acting out with the
memorandum, but cannot (1) restrain an act 'done in
"implementation of a prior contract which would otherwise be
ultra vires or (2) which has been ratified by a special
resolution (Cpmpanies Act 1985, s.35 (1) (2). |

The board, or any person authorised by it, is freed
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from.any restriction which is contained in the memorandum
or articles on theif powers to bind the company. This 1is
only in favour of a person dealing with thekcompanyiand
acting in gbod faith. Meie knowledge of the restriction
does not of itself create bad faith.(Companieé Act 1985
.35 A (1) (2) | |

A similar right to restrain such unauthorised acts is
given fo the members; but here ratification can be given by
ordinarykresolution to validate the transaction but a
special resolution is required to free the directors from
liability for their breach of duty.

Linked to this is s.711 A of the 1985 Act (inserted by
s;142 of the 1989 Act)'which attempts to abolish the
constructive notice rule, although s711 A (2) may create so
much uhcertainty as to make the attempf ineffectual.

Finally;- directors of the company or any holding
company including any person connected with that director
is subject to s.322 A of the 1985>Ac£. That section makes
any transaction carried outA in excess of the board's
- authority with such a person voidable at the instance of
.the company. irrespective of its avoidance the person in
question is liable to account for any géin or compensate
for any 1oss.'Again, conditions apply which (1) prevent ratification,
(by special resolution if the directors 1iabilitj is to be
cancelled) or (2) exglude a§oidance-on the grounds: restitution ié
impossible; indemnity against lqss isk given; or bona fide third

party rights have been acquired on the property.
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Section 3: - Sources of Directors' Powers

Although the recent years have witnessed a great deal
of Aiscussion and analysis on the subject of managerial
powers by company lawyers and academics in most legal
systems of the world, the soutce of these powers is still
unclear and ambiguous. Despite the importance of this legal
issue, little work has‘been donevon it. Therefore, it.would
be worthwhile ét this stage to annalyée the source from
which the directors' powers derive. ‘This necessarily
involves throwing 1ight on a number of differeﬁt leéal
theories and views regarding the sourcé of directors'
powers.

There are three views which attempt to explain the
source of directors' powers. The first view submits that
the powers of management are conferred on directors by the
company; the second view believes that the 'purpose"(objet
sOcial)‘is the basis and the main source of powers since
these powers are vested in directors mainly to enable thém
to attain the company's objects and can never be used for
any other purpose beyond the company's objects. The third
view is that the nature of the director's function implies

these powers, the origin being legal not conventional.l00

3.1.- Shareholders as a souxce of power
There is a considerable body of opinion which suggests
that directors derive their managerial powers  from the

shareholders, i.e they posses their powers by virtue of
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the ééneral delegation mgde by the collective body of
shareholders. This is based on the number .of statutory.
rights and powers that can be exe;cised by the company in
general meeting.

Indeed, by examining these powers we can clearly see
that the Companies Act confers exclusive control on the
genefal meeting. It is also submitted that "the directors'
powers of‘management are derived from the shareholders'
right to manage their company's affairs, and therefore to
be found in the company's articles. The extent of the power
to manage is therefore a question of construction.lo1

It is well‘recognised that the genéral meeting, more
than any organ or officer of a company, holds a very
powerful position. In fact,’upito the nineteenth century
the courts' attitudé was that the general meeting was the
companyloz. Furthermore, in theory, although not 1in
practice, it is regarded as a supreme body in the company.
Under the Companies Acts103 the shareholders in general
meeting are empowered to choose and appoint directors to
manage the company . In like manner they are vested with the
power to remove directors from office at any time by an
‘ordinary resolution requiring special notice.104 The
shareholders in general meeting own the company, determine
what itsfconstiﬁution shall be; One of the most'important’
statutory powers of the shareholders is that the power to
alter the Memorandum and Arﬁicles of Association that is
- provided by section 9(1) of the Companies Act 1985,

"Subject to the provision of this Act and the conditions
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contained in its Memorandum, a company may, by special
resolution, alter its articles." This quotatioﬁ of powers
is reinforced by their right to ratify directors actions
and to relief them from breéch of duty.

The same section can be found in the Algerian
Commercial Code 1975, article 641 provides "The
extraordinary general meeting of shareholders aldne has the
power to amend any of the provisions of the statutes
(statuts); any clause to the 'contrary shéll be of no
effect". |

It is iﬁdeed an-important power. It provides the
shareholders with different Channels to exercise their
control on directors'vfunctions. For example, by altering
or adding to the Articles,.the general meeting can delegate
the‘company's powers to the persons they choose. They are
also éble to make changes to the scope of powers that may
be EXércised by the company for exaﬁple by widening the
extent of the directors' powers or imposing} certain
limitations to restrict them [e.g. to méke'some[changes to
the company's objects]. Moreover,' it enables the
shareholders to control the means that determines who
should exercise the powers of the company and control thé
manner in which such powers must be exercised. From the
fact that directors are legally required to act within the
company's objects and exercise their powers in accordance
‘to them, it can be said that their powers are subject to
the shareholders' will, since the company's objects are

fixed and can be altered by them.
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The French authofs of the nineteenth century went
further. They argued.that the contract of mandate (le
contrat de mandat) concluded between the director
(representant) and the sharehoiders (associés) constituted
the source and legal foundation of the directors' powers.
The same position can be found under Algerian law, for
example in sociéfé a:respcnsabilité limitée, ‘the Algerian
Company Law.expressly confers on the shareholders the right
to fix the extent of the powers of the mangers (gérants).
Artiéle 577(15 "In relation between shareholders; the
powers'of the mangers are determined by the.statutes; where

the statutes are silent, they are determined by article

554",

"Dans les rapports entre associés, les pouvoirs
des gérants sont determinés par les status, et dans
le silence de ceux-ci, par l'article 554",

In addition, some of the directors acts are subject to
prior approval of the shareholder, such as creating
mortgages which exceeds a certain amount of money fixed by
the company. This emphasises clearly the éxtent of the

shareholders authority over directors.

3.2.- Com . biect (obiet 1al)
of powers.
Although directors' function (functional theory)
stipulates the vestment of directors with a wide range of

powers to act on behalf of the company, i.e. directors are



91

vested with extensive powers by‘virtue of their function,
it is quite clear, however, that their function is to run
the day-to-day management of the company's business, and
the main reason (cause) of this attribution of powers is to

realise the company's objects (objet social) for which the
company is incorporated, since the latter is the raison
d'étre of the company, i.e. the main reason of the
directors company's existence, and shareholders'
unification. Indeed, even the scope of the directors’'
powers as stated in the previous section is limited by the
éompany's objects. Thus, as Jean Paillussealos,pointed out:
"The object of the company (objet chial) command the
attribution of powers to the organs of management”.
Therefore, it may be said that the company's object is the

source of directors' powers.

3.3.- F_unsj;mnal_zhe&:y_m;mgr_s_fumign_as__a
source of powers):

In spite of the arguments stated above,'supporters of
the 'functional' theory reject the idea of shareholders as
a soufce of directors' powers. They argue that "it is wrong
to say that directors (representants) receive these poWers
by a voluntary concession of the shareholders since this
function itself supposes the existence of the powers."107
Clearly from this view the origin of power is rather legal
than.contractual. For example, in America the powers were

considered original, and "derivative" only in the sense of
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being received from the state in the act of incorporation
(Hoyt v. Thompson's Executor, 19 N.Y.207 (1859)108  as
Harry G. HennlO09 pointed out: "Under the concession theory,
directors' powers are‘derived from the state, not delegated
by shéreholders. Most statutes vest in the board of
directors the mahagement of the corporation"”. 1In Frénce,
the partisans of the above theory (functional theory) argué
that despite the fact that the board of directors in theory
is subject to the control of the shareholders' assemblies
and receives power by délegation. waever, as the board is
‘legally responéible for the managément of a company, it
must be admitted that the board has certain powers by the
nature of its office‘and is not dependent upon a delegation.

110

theory This view was adopted by the French Supreme

Court, in a landmark case:

"The company 1s an organisation whose organs are
hierarchical, and in which the administration is
exercised by a board of directors elected by the
general assembly; It is not within the competence
of the general assembly to encroach upon the
prerogatives of the board of directors"l1l,

Currently, the directors' powers are determined either
by the articles or internal regulations of the company.
[This is the position in Britain, article 70 of Table A,
CQmpanies Act 1985], or the relevant statute  (code)
regulating corporate bodies [the position in  Algeria;
article 622 of the Commercial Code 1975].

Under British law, most of the company's powers are
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conferred by Table A on the board of directors..While some
of these powers are expressly enprusted to them by
individual articlés, the major part Ef these powers are
vested in them by the general delegation df’article 70 of
the Companies Actrl985 that provides: "Subject to the
provisions of the Act, the Memorandum and the Articles and
to any direction given by special resolution, the business
of the company shall be managed by the directors who may
exercise all the.powers of the company."” | '

Such an article vests the board with very wide powers,
leaving to the company in the general meeting oniy the
statutory powers, such as the amendment of‘the Memorandum
and Articles (ss. 4 and 9), alteration of the share capital
(ss. 121 and 135), or removal of directors (s. 303), and
any special powers reserved by the érticles for the general
meeting viz. the power to determine the directors'
remuneration (Table A, article 825, and to determine the
- number of directors. (Table A article 64).

Sullivanll? argues that Table A, in addition grants to
the directors some specific powers in relation to 1liens,
calls, sharetransfers, borrowing and dividends, the most
recent of their powers have to be deduced from article 80
(now article 70). He adds:"Thus it is not avresidual'
regulation supplementing a range of powers specifically
conferred but the prime resource of directors authority
within the company." Identical general delegation of powers
can be found in Algerian law. Article 622 equivalent to

article 70 of Table A. It provides:
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"The board of directors is invested with the most
extensive powers to act under any circumstances in
the name of the company; they exercise them within
the limits of the company's objectives and subject
to the powers expressly attributed by law to
shareholders meeting."” '

The above articles show ciearly the extent of the
legislaturé's intervenﬁion to regulate the directors powers
by legal provisién in both Britain and Algeria. Therefore,
it can be easily argued that the law is a primary or main
source of powers for directors.

" The clarification of the source of difector's powers
is one of the important issues. The difference between the
thedries and views statéd above have certain repercussions
in practice. Indeed, the situation of the director
(représentant) and third‘parties changes by adopting one
view or anothér. For example, by adopting the classic
conceptionll3 of powers proceeding from the principal, the
third party who wants to contracts with the repreéentant ié
required to consult the statutes (statuts) to ensure that
the representant is competent and vested with necessary
powers to bind the company, otherwise the third party will
face the risk of dealing with an incompetent person..

In contrast, under the functional conception the
protection of third partiés is completely assured, and they
are under no obligation to check the statutes since any act
or contract that has a relationship with the company's

objects is legally binding on it.l11l4
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Finally it can be deduced from what has been said,
that the attribution of powérs to one particular source is
inaCéuraté and incomplete. In fact, directors derive their
powers from different sources, such as Companies Act and
regulations, shéreholdérs, company's objects. All these
sources constitute a‘ legal foundation of the general
inveétment of managerial powers in the board of directors.

In conclusion it cén be noted that the general vesting
of powers in the directo;s is effective and expedient to
directors to cope with their heavy tasks and promoting the
.company's busineés whose'prosperity and failure hinges on
their progress. The general vesting of powers also pfovides
the company with sufficient legal status and third parties
dealing with the company will no longer be required to look
outside the Acts and Memorandum and Articles of Association
to ensure that the directors  are competent to enter into é‘
particular transaction. It is unlikely that a precise
specification of directors' powers would necessarily better
protect third parties since the law provides sufficient
protection againstvabuse of directors' powers. Indeed, it
would be an impossible task to enumerate the powers of
directors since the number and variety of transactions

which might be undertaken defy a éomplete catégorisation.
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Chapter Three
Del £ £ Dj ! C p

The previous chapters have shown how both British
Compaﬁies Acts 1985 and thé Algerian Commercial Code 1975
entrust the management of the compény's affairs and
business in the board of directors, regarding the latter as
the appropriate énd‘the competent organ to operate such an
important function.

As é general rule the powefs of directors Can only be
exercised by them collectively or collegiately as a board,
and therefore ho individual director or board of directors
has'inherent power to delegate any of its powers to one or
more of its members or to other personsl, unless there is
authbrisation in thé Memorandum? or Articles,.ﬂowever it is
quite common to insert in the Articles of Association
power for the directors to appoint one or more of their
body to be managing director or directors, or a president
(président du conseil d'administration) in the‘casé of an
Algerian company (Société en commandité par action)3, and
to pay him or them speéial rémuneration, delegating to him
or to them such powers as are necessary4. Indeed, Articles
of’Association usually vest the board with thévpower'to-
appoint‘any persons, whether directors or members of the
company or not, to be the attorneys of the agents of the
company for such period as the board thinks fit with the

authority to exercise any of the directors powers during
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that time O.

The adoption of the provisions stated above by most
modern companiee may be attributed to the exigencies ofv
business and commercial life in the 20th century, and
particularly to the complexity of transactions carried oh
by such companies. Furthermore, the running Qf a large
company would be practically impossible if all decisions
, reﬁuired a board meeting. Therefore the board'e function is
vusually confined to the formulation of general policy
leaving the day—to-day decision making to the executive or
managing directors or committee of directors;

As Goel said: "The main task rather is formulation and
direction of the board, basic and general business policy
‘as a 'management tool', co-ordination of the executive
functions and exercise of overall control and supervision
of the corporate.affairs"G. Consequently[ the delegation
of directors' powers and functions,.all or part of it,
become as a matter of necessity especially in the case of
large companies with substantial, shareholdings and
branches.

As Dickson M. Sounders pointed out:

"From the very beginning of the use of the company
structure as a device for carrying of the business
and activities of man, it has been apparent that
the nominal brain, the board of directors, could
not feasibly run the affairs of the inanimate
entity unless certain powers could be delegated to
officers and agents".’
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This chapter examines:

1- Legal Basis of directors' powers to delegate; and

2- The Extent and scope of the directors' authority to
" delegate; and

3- Delegate's acts and protection of third parties at

common law.

Section 1- Legal basis of directors' powers to
delegate

One of the important characteristics of British
Company law regarding company management is that a board of
directors must act collectively or collegiately as one
unit. Consequently, neither an individual director nor any
group of directors has any power conférred on him or them,
and in the absence of an expreés authofisation in the
Articles of association or other éppropriate constitutional
document the board will have no authority to delegate its

8(a) ' in Britain directors do not

powers8. Unlike USA
receive their powers from the state in the Act of
incorporation but derive them mainly from the shareholders
under the Articles of Association9, which are adopted and
can be freely altered by the shareholders themselves in
general meeting by passing a special resolution (Companies
Act 1948, s. 66). Like any other power, in the absence of
any prbpér authorisation in the Articles of Association the
boafd of directors is ﬁot allowed to delegate any of its

powers to any person or persons even if that person is a

member of the board. This rule is Jjustified on the grounds
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that the directors' powers have been delegated to them by
the shareholders and by applying the maxim: "Delegatus non
potest delegare" - they could not delegate these powers.
'This maxim applies becausé the directors' powers are
derivative‘or that they are delegates within the meaning of
" the maxim. The rule applied in the maxim is that "no
delegation without permission". It is submitted in De

Bussche v Alt, that:

‘"this maxim when analysed merely imports that an
agent cannot without authority from his principal,

devolve upon another obligations to the principal
which he has himself undertaken to personally
fulfil; and that, inasmuch as confidence in the
particular persons employed is at the root of the
contract of agency, such authority cannot be
implied as an ordinary incident in the contract"10,

In Howard's Casell, regarding the right of the board
of directors to delegate their power of allotting shares to
a manager and two private directors. Turner L.J. affirmed

the decision of Kindersley V.C who saidlZ:

"I think they are precluded from doing it, because, by the
terms of the deed of settlement, they are the body to whom
is delegated by the shareholders at large the office to deal
with shares. Having that office delegated to them by the
body of shareholders, the persons interested in it, they-

have no power, without special authority from the persons
who_had given them that delegated office, to delegate it to

a_different body themselves".

On the same point Trebilcock noted: "If specific

powers or discretions are delegated to directors under a
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company's articles, then they will not normally be entitled
to sub-delegate those poweré or discretionsﬁl3. However the
board of 'directors“like an ordinary agent, they may
delegate their routine or non-discretionary powers
(functions) to the executive agents or servants and‘no
authorisation is reéuiréd14. In sum, it can be said that
the board of directors cannot delegate its powers unless
allowed to do so by the Memorandum or Articles of
Association. In practice, however, it is usual for a
company's Articles to contain clauses empowering the
directors to delegate their powers. Article 72 of Table A
provides that "The directors may delegate any of their
powers to any committee cohsisting of one 'ér more
directors. They may also delegate to any managing direcfor
or any director holding any other executive office such of
their powers as they consider desirable to be exercised by
him. Any such delegation may be made subject to vany
conditions the directors may impose, and either.
collaterally with or to the exclusion of their own powers
ahd may be revoked or altered. Subject to any such
»conditiéns, the proceedings of a committee with two or more
members shall be governed by the articles regulating ﬁhe‘
 proceedings of directérs so far as they are capable of

applying".

It is quite clear from the above articles that the
board of directors in running the day-to-day management of

the company can delegate its powers either to a committee
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or to a managing director.

1.1.- Delegation to committee

It is quite common for the articles to allow the board
to delegate any of their powers to committees consistihg of
such director or directors as the board thinks fit (art.
72) 15, According to this Article, such a committee may
consist of one directorl®, In Re Iau;ing_ggmpgn¥17, the
questioh was whether the directoré may delegaté their powérv
to a committee of one. In this case the board delegated all
their powers to one person according to article 4318 of the
articles of Association of the company. Cotton L.J. while

examining this question saidl?:

"There is nothing in my opinion, in the articles to
prevent the appointment of a committee of one. It
is very unusual but still it may be done. As was
pointed out, Table A recognizes the fact that one
person may be appointed a committee. A committee
‘means a person or persons to whom powers are
committed which would otherwise be exercised by
another'body." '

Where powers are delegated to a committee theyﬁmay be
general, ihcluding all the powers Qf the board, or limited
to a particular function, as examining and passing
transfers for registration and sealing share
certificates.20 a power”to delegate does not mean that the
delegate is to part with his powers in a manner to exclude
~his further authority, so a board which delegates powers to

a committee may revoke the delegations at any time, either
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expressly, or impliedly, by the bbard exercising the
delegated powers itself.21 1n addition, the board may
revoke the appointment of any member of the committee at
any time, e?en ﬁhough the member of the committee was
appointed for a fixed period22_and the responsibility for

performance of their duties remains with the board.23

-1.2.- Delegation to a managing director

A managing director may be defined as "an executive
director appointed by the board and to whom the board has
delegated certain powers of management under the Articles
of Association"24, Currently, the managing director
constitutes an important organ in the modern cémpany where
most of the company's powers which have been primarily
delegated to the board are sub-delegated to him or them?9,
Indeed, in some companies the managing director is laréely
responsible for the general management and control of the
company, rather than the board, and nowadays the term .
'managing director' may denofe the most senior management
post in the company26. The purpose of‘appointing a managing
director or directors is to ensure that the day-to-day
management of the company's business is conducted by one or
a few persons who may be required to devote their whole
time and attention to the company affairs.27 Aas already
said the general rule is that directors cannot appointbone'
of themselves to an office of profit or delegate power to a
managing director unless expressly empowered by the

Articles or by a resolution of the company?8. For example,
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in Nelson v. James Nelson & Sons?®, Swinfen Eady L.J in

the Court of Appeal said:

"Unless there is a power given to the directors by
the articles to appoint a managing director it is
not competent for them to make such an
appointment....The articles may give a power to the
directors to appoint one of their number to be.
managing director, but no power to revoke or cancel
the appointment. The company may keep that powér in
its own hands to be exercised in general meeting"”.

However, in practice the articles often allow_thé
directors to appoint one or more of tﬁeir body to be
managing director or directors and to pay him or them
special remuneration, delegating to him or them such powers
as necessary. Such a power is conferred by Table A, article
72 and 84 of Table A, Comﬁanies Act 198530,

Article 84 of Table A provides "Subject to the
provisions éf the, the directors may appoint one or more of
their number to the office of managing director ...any such
appointment ...may be made upon such terhs as the directors
determine and they may remunerate any such director for his
services as they think fit". When the articles empower the
directors to appoint a managing director, the company in
general meeting cannot interfere and cannot itself make
such an appointment without'first altering the Artiéles31.

A managing director has two functions and two

capacities31f(a),

those of a director and managing director
and holds a very different office to other executive

directors. Unlike the latter, the managing director's
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function is to exercise powers delegated to him by the
directors as well as powers of management. Wheréas, for
example, the Sedretary or manager who is also a director
occupies an office as an executive in conjunction with,
but separately from, his directorship32. The managing
director has no specific powers accorded to him by law33
but depend botﬁ upon the articles which confer a power on
fhe board to‘appoint a managing director and upoh.the terms
of the contfact by which he is employed34- In Re Ngﬂﬁpﬁgﬁl
Proprietary Syndicate Ltd.35, Cozens-Hardy, J. said: "A
managing director is only an ordinary director entrusted
with some special‘powers".'These'special powers are derived“
from the terms of his appointment and may, in fact, turn
him into an extraordinary director. |

"Although the exact legal position of managing director
in relation to their company is rather hard to define.
However, there are a number of cases which form a chéin of
authority supporting the general proposition that a
managing director, apart from context, was not in the
employment of the compahy. For example, in Dunston v.
Inperial Gas Light and Coke Co36, it was pointed out that a
director is not a servant but a manager, and in Hutton v.
West Cork Railway Co.37 a dictum of Lord Bowen that a
director is not a servant was relied on. Again in Normandy
v. Ind. Coope & Co38 it was decided in the judgment of Mr
Justice Kekewich that no managing director or other
director fell within the phrase "Persons in the employment

of the company" mentioned in the articles. The same view
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was adopted by the Scottish judges. In Kerr v. Walker39,
they treated the managing director as a director and not an
employee ofvthe company. In the latter case Lord Fleming
said: "I quite accept the view that a director is an agent
and not a servant of a company and I think it follows that
a managing director must be regarded not as a servant of
the company but as an agent with managerial functions". The
last case in this line is Re Andgxﬁgn,v; James Sutherland
(Rﬁtﬁ;hgﬁdl__LLd4o, where the question regarding the
managing director's position again raised i.e, is a
managing director employed by the company?4l Lord Stevenson
answers in the negative. He submits that: "In my opinion, a
managing director is in the position of a master. He is the
director appointed by the board of directors to carry out
the duties of conducting the business of the company;.; He
conducts the business as the appointee of the directors and
subject to their supervision. "In my opiniqn; he ié not a
servant of the company, nor in the employment thereof, and
is not subject to the provisions of Articlé 14..."

Due to the important role entrusted to the managing
director, his usual éuthority has a wide scope and extends
to the management of the ordinary business. of the
company42. In addition, he is invested with apparent
authority to ensure the running of the Companyfs businessi
in‘the usual way and it is his responsibility to manage the
company's affairs within the framework of policy determined

by the board. The same view can be found under Algerian
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Company law, e.g. Article 367 of the Commercial Code 1975
provides that the president carries out "on his own
responsibility, the general management of the company”. It
is also submitted that a managing director also often makes

company policy; As Willett notes:

"the board cannot make the whole of the policy
itself; it cannot have adequate information to
enable it to do so. Top managers do not merely run
the company from day to day within a framework of
policy, but to a significant extent they initiate
and determine that policy"43

The managing director therefore, can perform all acts,
entér all transactions and conclude all contracts necessary
to ensure a successful ‘ﬁanagement. However, it was
submitted that the managing directors' apparent authority
is confined to commercial matters.44 For example, he has no
authority to approve transfer of shares in the company or
to alter its register of members, or to sell the company's
business?®. Under Algerian law, the president is invested
with the most extensive powers to act bn behalf of the
-.company in éll circumstances; subjeét to two limitations.4®
However, in dealing with third parties, the president is
regarded as the legal representative of the company. As a
matter‘gf‘practice it may happen that the person dealing
with the company, because of certain circumstances such as
time, place47, find it very difficult to check the
Commercial Register to ensure that the president is acting
within the limits of his legal powers. Moredver, to provide

a sufficient protection to third parties dealing with the
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company and to strengthen the company's:trust, the Algerian

"legislature submits that the company must be bound by acts
of the President even‘outside the company's objects, unless
it can prove that the third party knew that the act was
 outside the company's purposé, or he must have known that
this was so from the circumstances. The mere publication of
the company's statutes 1is not sufficient and cannot
constitute such proof48- This legal rule was previously
approved by the doctriné and jurisprudence. Indeed, the
modern French jurisprudence went further in widening thév
extent of this rule. For example, it was submittédvthat the
company must be bound_by‘the acts of the president even if
his membership or presidency was void49.

According to article 624 of the Algerian commerciél
code 1975 the board of directors may delegate the poﬁer to
give guarantees on behalf ofvthe company, or the power to
create mortgages or changes over its assets up ‘to a maximum
limit fixed by the board in respect‘bf each transaction or
globally.50 In  the absence of ‘such delegation, any such
transactions requires the specific authority of the
board®l. A delegation cannot be‘given to the president for
more than one year at a timeS2. If a transaction is entered
into which which exceedé the limit fixed by the board for
an individual transaction, the company can repﬁdiate it, 
and will not then be responsible to the other party to the
transaction, even if he was unaware that a limit had been

imposed.®3 As a result of this, a third party dealing with
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the president such as a creditor whé intends taking a
guarantee or secufity from the president should ensure that
the transaction has been expressly authorised by the
board.24

Despite the wide range of ‘powers enjoyed by the
managing diréctor (Briﬁain) and_the president (Algeria),
the board of directors still has the last word and the
widest power of curtailing the range of managing director's
activities. J[Caddies v. (HQLQLQL_HthnmmLh_QAQ_QQ.
(Wakefield)Ltd] .93 Indeed, directors may have discretionary
power to dismiss a managing director. However, this power
musﬁ be exercised bona fide in the interests of the
company and not for some ulteriqr'rburpose such as
appropriation of the managing director's shares (Hindle v.
John Cotton Ltd.]%6. It is also held in a number of cases®’
that if this power (removal) is exercised in breach of his
contract of service, fhe company will be 1liable to pay
damages. In Algeria however, the president may be removed
by the anSQil_dLadmini&LLiLign at any time without notice
or dismissal or assignihg reasons. Such removal cannot give
rise to any action for damages on his partﬂor t§ any
indemnity whatever, any 'stipulétion in the statutes
(articles of association) to the contrary shall be of no
affect98, Lastly, article 84 of table A provides that a
managing director shall not retireiby rotatioh, but shall
cease to be managing director if he ceases to be a director
for any other reason. Although the Articles may provide

otherwise, but cannot preserve a managing director in
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office when he has become disqualified from being a
director or has been removed from office under the

provisions of the Companies Act 1985.

Section 2: gScope of Delegation of Powers

Like any other power of management, the directors'
authority to delegate depends on the articles adopted by a
company. In other words, the right of delegation of powers
conferred on the board of directors by the articles of
association is subject to express permission in the
articles, or by a general meeting59. Thus thevrule is that
if under the Memorandum and Articles of association the
board of directors is allowed to delegate all or any of its
powers, the board may delegate any of its powers vested in
it by the Memorandum and Articles of association. However,
an interesting questibn in the law of corporations is to
what extent a board of directors may entrust their powers
to an executive committee or agent?

As noted earlier, under British law, the directors may
delegate any of their powers to any committee consisting of
one or more directors or to any managing director or any
director holding any othér executive office such. of their
powers as they consider desirable to be exercised by him.
Any such delegation may be made subject to-any‘conditions'
the directors may impose, and either collaterally with or
to the exclusion of their own powers and may be revoked or
altered®0, It follows therefore, that the validity of

delegation of directors' powers depends upon the true
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constructioﬁ of the articles of association or the service
agreemeht made in pursuance of the articles®l. Indeed, this
agreement may be designed and worded so as to enable the
directors to deprive the managing director of his wide
powers of management while letting him retéin his title and
remuneration®?., This is the case in Hgldﬁﬂgxhh_iﬂaxgldi_and
Co. (Wakefield) Ltd. v. Caddies in which Caddies was
appointed as a mahaging director of the company for a
period of five years by an agreement which provided that he
should be 'appointed a managing director of the company and
as such managing director he shall perform the duties and
exercise the powers in relation to the business of the
company énd the businesses of its exiting subsidiary
companies at the date hereof which from time to time bé
assigned to or vested in him by the board of directors of
the company.' After Caddies had acted for some time as
managing director of both the appellant company and its
subsidiary, differences having arisen bétween Caddieé and
the board of directors, the latter resolved, while the five
year period was Still running, that he should confine-his
attention to one particulér subsidiary company only.
Caddies claimed that this deprived him of the powers of
managing director of the parent company and was a.
‘repudiation of his agreement and he brought an action of
£25 000 damages for breach of contract by the company but
his action was dismissed on the grounds that no breach had
occurred and the resolution limiting his attention to a

subsidiary was consistent with the agreement concluded
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between him and the company. The decision in the above case
shows clearly the governing character of the articles as
well as determining the real position of managing director.
and his legal relation vis a vis the board of directors.
Although it is well recognised that directors should be
permitted to delegate their powers and functions so as td
facilitate their managerial task, it is argued that some
directors powers are delegablé and some others are non-
delegable. Howéver, in practice ﬁhis categorisation seems
to be rather diffiéult and vagne since the clear 1line
between the two types of powers is usually uneasy to draw.
As Delforge put it: This confusion "probably due to the
vagueness of the terms "ministerial" and‘"discretionary",
’and their applicatibn in the business Qorld64. For examplé,
in the United States the distinction tends to be made on
the basis of identification and determination of the nature
of matters or the functions that pu:ported to bevdelegated
by the directors. The géneral tendéncy there, in respect of
ministerial or routine métters,' is that the board of
directors should be given a free hand in choosing delegates
or subordinates to exercise them, and in determining the
extent of such delegation on the groundsithat these matters
belong to the management of the ordinary commercial
matters, and the performance of these matters by'persons
other than the board of directors cannot harm the company.
Indeed, its confinement in the board of directors may lead

to unnecessary delays that may have negative effects on the
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company's business development. Further, it was held that
fhe designation of certain officers to exercise a
particular ministerial or routine écf or function does not
prevent the board of directors from authorising another
person to perform the same act®5. on the face of it, it is
believed that discretionary powers that require to some
extent an exercise of judgment and discretion or involve
the exerciée of executive functions such as deciding the
"policy" of the corporation or generally overseeing its
affairs, are classified as non-delegable powers on the
basis of its sensitivity and its importance to the
company's business as a whole. For example, in Ames V.
ledfigld_mingﬁ_gg.66, the court expressed‘strongly against
the the delegation of the discretionary powers, although in
one previous case (Jones v. Williams)®7 it was held that
"the directors have the power, without statutory authority,
to delegate to officers, agents or executive committees the
power to transact, not only the ‘ordinary and routine
business, but business requiring the highest’degree of
judgment and discretion". However, it can be argued thét
the determination of the‘ validity of a particular
delegation by the board using the discretionary-ministerial
test adopted in U.S.A. seems to be ineffective since the
line between the routine or ordinary matters and
discretionary ones 1is difficult to understand as their
interpretation differs from one case to another. One clear

instance is the case of Re Lone Star Shipbuilding Co.58

where it was held that the power to file a voluntary



121

petition in bankruptcy by a certain time (delegated by the
board to two directors) was held +to be merely
ministerial®9. Although it is quite obvious that these kind
of actsbhave a great impact on the continuity and existence
of the company's business. In Britain, however, as
previously mentioned, the validity of delegation depends
upon the construction of the articles of association. Hence
no ministerial—discretionary;controversy would arise’0. The

Cartmell's case (Re County Palatine Loan and Discount

Co.)’l appears to be the only case in Britain that
attempted to distinguish between ministerial or routine
matters and discretionary ones. This can be deduced easily

from the words of Mellish L.J. who said:

"It appears to me that a mere power to appoint a
general manager would not authorise the directors
to transfer to him the power to purchase shares;
because that power is by the articles expressly
given to the directors themselves; whilst the only
duties which they <could delegate to the general
manager are those which belong to the 'management
of the ordinary commercial business of such a
company".

For a clear understanding of the delegation of powers
issue, it would be neceSsary to examine and highlight‘three
hypothesis; assumptions in connection with the directors'
right to delegate theif powers. Firstly, the rule is that
if the articles provide that the board may delegate "all
its powers" or "any of its powers" the board may do so as

the validity of delegation is subject to express permission
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in the articles of association. In other words, where,

under the articles the board of directors is empowered to
delegate all its powers, it would be intra vires the
directors to delegate a power thbugh specifically vested in
them. For example, in Re Iauning_ﬁgmpan1,72 although an
Aartigle of the company prqvided "A transfer of a regisﬁered
share, except a fully paid up share, shall noﬁ be made
without the the approval of the boérd, who shéll have an
absolute discretion as to accepting or rejecting the
transfer..." nevertheless, the perr to approve the
transfers was held to have been properly delegated to a
one~director - Committee appointed by the board. Secondly,

if the articles of association provide that certain powers
_ are specifically vésted in the board of directors and must
be exercised by them; The general belief seems to be that
directors cannot delegate that particular power or‘
function. This is the judgment in Howard's Qése73 where it
was held that the allotment of shares made by the manager
and two diréctors was invalid, on the basis that the
delegation by the directors was unwarranted, as they had no
authority to perform such an act, since under the deed74,

the power to allot shares was expresély vested in them75.

Moreover it is submitted that certain powers may expressly
be reserved to the board as a whole, e.g. borrowing money
on behalf of the company, incurring capital expenditure
beyond a defined limit, and other matters and functions of
specialv importance76, such as the power to declare

dividends, to make calls, to adopt or amend or repeal the
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corporate enactments, to issue or float debentures or other
securities, to appoint, remove, or fix the renumeration of
the executive committee members and other officers. All
these should only be exercised by the board of directors
and not delegated to others. This is because as Goel?7
pointed out such matters "often involve the conflict of
interests between the operating management and the
shareholders that they require the prudent, wise and
unbiased decision of the whole board”.

Lastly, having shown that.directors are often empowered
by their companies to delegate their managerial powers and
duties to other persons as they think £fit, another
important question which still remains to be examined is
whether the directors can divest themselves or be divested
otherwise of their own powers and escape all responsibility
for the proper discharge of matters so delegated? Although,
in usual practice the managing director is appointed on the
terms that he will perform the duties and exercise the
powers which, from timelto time, may berassigned td or
vested in him by the board of directors and that he will in
all respécts obey and conform to +the orders and
instructions given by the board from time to time’8.
Nevertheless, the board may,‘ if so empowefed. by the
company's articles, delegate to the managing director its
powers of management or some of them to the exclusion of
its own powers. This may clearly be seen in articlé 72 of

Table A Companies Act 1985 which reads thus:
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", ..They may also delegate to any managing director or
any director holding any other executive office such of
their_powers as they consider desirable to be exercised by
him. Any suchA delegation may be made subject to any
conditions the directors may impose, and either

collaterally with or to the exclusion of their own powers

and may be revoked or altered.”

(79)

Pursuant to article 72 Professor Gower suggested

that:

"There seems to be no reason why a delegation to a
managiﬁg director under an Article worded like
Table A, art 109 (now 72) should not be so
expressed as to deprive the board of the right to
interference. The wording of the article, with its
express reference to a delegation 'to the exclusion
of their own powers', appears to imply that the
directors may effectively divest themselves of
their own powers in favour of the managing
director."80 |

According to Professor Gower the board may delegate to
the managing director exclusive powers without reserving
the right of supervision or revocation and therefore
disable itself of the right to interfere with his exercise
of such powers or to vary them during the subsistence of
the service agreement.8l Another suggestion was mede by
Palmersz, which stated that the board does retain the right
to interfere in so far as it has, as a matter of
construction of its own powers to delegate, the right to

revoke at any time. Some judicial support for Gower's point
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of view can be found in Re Bulawayo Market and Officers Co.
1td83, in which one of the company's articles empowered the
directors to delegate to a manager "to the exclusion, or in
substitution for" their own powers, and Warrington, J.
submitted that such a provision "enabled the directors to
divest themselves of allkpowers and responsibilities in
the management of the company..."84

It appears, therefore, that a company’s.regulations may
entitle the board to relinquish all of its managerial
powers and functions. However,}Gower's suggestion was
criticised by Goel85 . He argues that it appears
"inconsistent with what is ordinarily implied by the term
'delegation' because as a rule, the delegated powers are
always subject to-resumption by the delegating authority."

Although it is true thaf some'limitations imposed upon
the directors power to delegate their duties and functions
may result sometimes in unnecessary delays and could
deprive the company of a number of transactions, it can be
justified on the basis of preventing any abuses of the
company's powers orAmisusing its assets by the delegates.
Furthermere the permission of the board of directors to
divest themselves of their powers coﬁpletely seems to be
exaggeration and would contravene the statutory requirement
that the board manage or supervise management of the
company's affairs as it 1is the competent and the
appropriate body to act. indeed, it will lead to the
creation of sterilised boards. This is the view adopted in

the United States where the board of directors is regarded
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as "the exclusive executive representative of the
corporation86", and therefore cannot abdicate all‘their
authority and responsibility by delegating their duties and
functions to the exclusion of theif own powers. This is
based on the fact that although by delegation the exercise
of a power or function may shift to the delegate concerned,
the overriding control and the ultimate supervision and
responsibility must rest upon the board itself by retaining

the power to supervise, review and interfere.87

Section 3: Delegates Acts and the Protection of
Third Part;

Before leaving the subject of delegation of director's
powers, it is necessary to throw some light on the legal
effects that may flow from from the exercise of these
delegated powers. Some concern the company and whether it
is bound by the acts of its director or directors88, and
others concern the third party who deals with this
delegated director or directors. One of the important
- questions concerning the delegation rule is that Qhether
the person seeking to rely upon it need have ény actual
knowledge of the existence of the power of~delegation?89
The answer to this question involves a clear distinction
between two different situations, namely, where there is an
express delegation in the articles of association and where
there is no provision permitting a delegation of the

board's authority or they expressly preclude its being
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conferred. Regarding the first assumptiqn,>the established
rule in company law provides that where the articles of
association contain a power of delegation and‘some persdn
purports to exercise such delegated authority on behalf of
the company, that a proper delegation can be assﬁmed by a
person dealing bona fide with the company if the act in
question could be said to be ordinarily within the powers
bf that person who purports to act as the company's
agent.90 This rule is of course, only a special application
of the fule in Royal British Bank v. Turquand®! which
establishes in effect that a person dealing with the
company is not put wupon notice as to 1its indoor
management92. In addition, the general rule of agency
provides that a principal is liable for all the acts of his
agent within the agent's apparent authority, i.e the
authority usually possessed by agents of that class or the
authority which the principal has 'held out' the agent as
having. For example, where a managing director is appointed
under provisions in the articles of association of the
company and unless the party dealing with him has been put
upon inquiry by the circumstances, the third party is
entitled to assume that he (managing director) has power to
act on behalf of the company and to enter into a particular
transaction in dispute. Similar views, can be noticed in a
few early cases93 where it was held that a person dealing
with one director might assume under the rule in TJurqguand's

Case that the board had delegated to him the powers which
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he pretended to possess without being required to prove
whether the board had actually held out the director as
having those poWers94. Howevér, later cases?d have shown
that the rule in Turquand's case does apply in this
situation.96 Thus a mere power of delegation cannot be
construed so as to bar a company froh denying that it has
been used. As Sarget L.J in Houghton & Co v. Nothard L wb

and Wills Ltd, said97:

"I know of no case in which an ordinary director,
acting without authority in fact, has been held
capable of binding a company by a contract with a
third party, merely on the ground that the third
‘party assumed that the director had been given
authority by the board to make the contract".98

Furthefmore, it is argued that unless before entering
into the transaction the third party was aware of the
articles enabling the'board to delegate its powers, he
‘cannot say that he relied on the power of delegation at
all99., This is the view in Rama Case, in which the facts
may be summarised very briefly as follows: |

By fhe articles of association of the defendant company
the board of ‘directors had power (except as regards
borrowing and making calls) to delegate its authority to a
‘committee cohsisting of one or more of its members. Without
the authority of the board, one of the directors purported
on behalf of the company ﬁd enter into an agreement with an
agent of the plaintiff company. Under the agreement the
parties were to subscribe to a fund for the financing of a

telephone directory holder to be manufactured by a third
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company. The plaintiff company had no knowledge at the time
it purported to enter inte the agreement of the defendant
company'sb articles of association or the power of
delegation therein contained. Slade, J after a. full
discussion of the autherities, dismissed the action brought
by the plaintiff company for enforcement:of the agreement
and decided that actual knowledge of the power of
delegation was necessary. He argued that the failure on the
part of the plsintiff company to consult the'defendant
company's articles of association, under which power to
conclude the contract in dispute could have been conferred
on the director, precluded it from invoking the protection

of the doctrine of estoppel, and expressed the rule

 "The doctrine of constructive notice of a company's
registered documents, such as its memorandum of
association, its articles of association, its
special resolutions, etc. does not operate against
a company, but only in its favour. Put it in the
converse way, the doctrine of constructive notice
operates against the person who has failed to
inquire, but does not operate in his favour. There
is no positive doctrine of constructive notice; it
is a purely negative one".100

However, this view was criticised on the basis that it
is not practicable and may stand as a stumbling block in
the way of business life. This led the learned editors of
Palmer's Company LawlOl to postulate an alternative view
that a director's authority to bind the company must depend

not on the doctrine of estoppel, but rather on the wider
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principle expressed in the maxim Ominia praesumuntur rite
ac solemniter esse acta, i.e. all necessary formalites and

procedures are presumed to have been properly carried out.

It is quite clear that in the case of a managing
director little doubt may arise‘regarding the validity of
his delegated powers to act on behalf of the company since
his position entitles him to commit the company to almost
anything that relates to its commercial activities.102 This
is surely due to his key position in- the company and his
usual investment with most powers of the company. This
situation, however, differs where a director who purports
to represent the compény is an ordinary director i.e., (not
being appointed as managing director). In the latter case
more convincing evidence will be necessary to sﬁpport the
assumption that the board delegated the powér in question
to the direétor in addition to his ordinary powers.l03 This
is because an ordinary director as such has no authbrity
over the management of the company’s affairs.104

In respect of the second assumption} if there -‘is nb
power under the articles to delegate the board's power to
an individual director, then third parties, being deemed to
have notice of the fact, cannot hold the company to the
contract. However, if under the terms of the articles it
was legally possible that the director concerned might have
had such authority conferred upon him, and the other party "

relied upon this, then the latter may be able to hold the

company liable under the rule in Turquand's CaselO5. This
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view was expfessed in Kreditbank Cassel v. Schenkers

Lt;gi.lo6 in which Atkin L.J said that:

"If you are dealing with a director in a matter in
which normally a director would have power to act
for the company, you are not obliged to inquire
whether or not the formalities required by the
articles have been compiled with before he
exercised that power. Those are matters of internal
management which an outsider is not obliged to
investigate." '

For the pusposes of this rule it is submitted that it
is quite irrelevant whether or not the party_purporting to
contract with the company’ even had sight of the:
articles.107 This is because the company is bound not by
virtue of an estoppel, but instead by fhe exercise of an
agency power108. However, aparﬁ from two caSele9, it has
been generally held that were the articles do not contain a
power to vdelegate, a company will not be bound by a
transaction entered into by an individual'diregtor. This is
so even where the board has led the outsider to believe

that it has a power to delegate and that it has exercised

i£110

Finally, it is cleafly established that where a
director has been empowered to enter intd a particular
transaction on behalf of the company or where the éompany
has held him out to a third party as having such authority
the company will unquestionably be bound by his acts.
Howe&er, as Rice111 suggests, busiﬁess relations couid not

function on these two principles alone. He submits that
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"whether or not a director enjoys actual power, the company
will be bound by any act of his that falls within the usual

112 4f his position".113

authority
| This view seems to be logical and practicaliy important
since its application will facilitate Dbusiness
transactions, particularly for thirds parnies dealing with
the company as they are‘not reqnifed to check the company's
constitution whenever they are interested in a contract
with the company. Indeed, this view has received judicial
support in Freeman's Casell4 which established the
principle that where acts purporting to be done in the néme
of the company 1lie within the wusual authority of the
particular agent performing them, the company is bound
without any necessity for the Contracting party ever to
have studied the company's memorandum and articles.l1ld

In the light of the above discuséion,‘it apnears that
delegation of directors' powers and duties became a
necessity in the modern corporate management and probably
no company could function or cope with business 1life
without providing for such delegtion in its constitution.
As a result of this, modern commercial companies in
different legal systems often include a provision in their
article of association empowering the board of directors to
‘delegate some of its funcﬁions to other subordinate bodies
or individuals to assist them in running the day-to-day
company's affairs. However, as seen earlier, British

directors have no inherent power to delegate as their
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American counterparts do. Their power of delegation depends
primarily upon an authorisation of the shareholders. This
appears to be inconsistent with the status accorded to the
board of directors as a primary organ of the company. Thus,
it is suggested116 that the boérd should be regarded as
possessing inherent powers of delegation although the
investment of such a power in the board must not result in
a total abdication or relinquishment of its office in

favour of others.
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Chapter Four

The compény‘directorship is not a mere honorarium dr a
simple sinecure as it is sometimes treated. It is attached
to a body of‘obligations, duties and responsibilities.
Indeed it can be described as a coin with two sides. One
side is rights, powers and discretion which are vested in
directors. The other is the liabilities, duties and
respoﬁsibilities that face directors when their duties
appear to be breached or neglected, or wheﬁ their powers
are abused.

Having discussed the vesting of wide powers in the
bOard of directors, it would be necessary to highlight the
legal means of controliing the directors in the exercise of
these extensive powers. In order to prevent directors from
abusing their managerial powers, a body of rules are
imposed oh them by common law designed to ensure certain
minimum standards of behaviour from directors. The breach
of these rules renders the directors legally liable. In
Company law directors' duties means "The obligations and
the standérds of conduct and performance imposed ' on
directors mainly by Common law developed through cases",1
but in recent times augmented by Statutory Prescriptions.

As previously notedz, a company director can to.some'

extent be regarded as a trustee and as an agent. This
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analogy is relevant because both have a fiduciary duty to
those for whom they act»which requires them to act in an
honest and disinterested fashion. Furthermore; the case law
on the:duties of directors has been developed by applying
to the special circumstances of company directors, as
"officers™ of their company, by bdrrowing the same
standards as mutatis mutandis apply to agents and to
ﬁrustees.3 | | |

The directors' duties are wide and diversified. The law
does not impose én all-embracing code of conduct on
directors. Therefore, some duties are laid down by statute
(stétutory duties) i.e. restrictions and prohibitions which
are imposed on directors by the Company Act 1985 and other
legislation, but..many are found only in common law.
Moreover, a directo: may also have some specific duties to
the company by virtue of his contract of employment or
where he is acting as a professional adviser 4. However,
the established rule is that a director owes two types of
duty to a company, a fiduciary duty and a duty of skill and

care.? (3

Section 1: Fiduciary Duties

Director's fiduciary duties are described as "The body
vbf'duties invented and elaborated by the court of chancery
in the eighteenth and nineteenth centuries to ensure that
persons who had assets or exercise functions in a
représentative capacity for the benefit of other people act

in good faith and conscientiously protect the interests of
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those they representS. Before exploring the fiduciary
duties owed by the directors to their companies in detail,
it would be very useful to mention briefly the general

principles from which these duties are derived.

a - The duties of good faith are owed by each director

individually.

b - The fiduciary duties are owed to the company and to
the company alone®. Clearly, no such duties are owed by
the direcfors to the individual members as such, or to
a person who has not become a member, such as ai

potential purchaser of shares in it (company). 7

¢ - The fiduciary duties are imposed on directors by
virtue of the nature of the work they perform. For this
reason, that the same duties (although 1less rigorous
depending on the particular circumstanées‘of the case)
apply to any officials (other than directors in the
usual sense) of the company who are authorised to act
on its behalf, particularly to those in a manégerial
capacity.8 |
As a result Qf the fiduciary relationship between a
director and his éompany, a number of duties -and
obligations are imposed on him. Although in practice, these
duties tend tovblend together, it would be convenient to
categorise them into three important groups as follows:
Firstly, the directors must act bona fide, that is, in

what they believe to be the best interests of the company.
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Secondly, they must exercise their powers ' for the
particular purpose for which they were conferred and not
for some extraneous purposeg. Thirdly, the directors must
not, without the consent of the company, placé themselves
in a position in which there is a coﬁflict between their

duties and their personal interestsl0,

1.1.- Duty to act bona fide

One of the established rules in company law is that
directors when acting as a boardfhaﬁe a duty to use their
powers and act in good faith in;what they consider to be
the best interests of the company, which means the
shareholders as a wholell.‘This is the view of Lord Green
M.R. in Re Smith & Fawcett Ltdl2. He stated that "Directors
‘must exercise their discreﬁion bona fide‘in what they
consider is in the interests of the company, and not for
any collateral purpose". Accordingly, directors cénhot
justify the exercise of their powers for the benefit of
themselves or only somerof_the shareholders.,Further, what
is the interest of the company is subject to the judgement
of the directors which is applied_as the (subjective
opinion) of the board of directors, and the court will not
interfere with a decision which the difectors honestly
believed to be the right one. For.example, in relation to
the payment of dividends, the questidn whether there are
profits available is left to the subjective judgement of

the board of directors based on bona fide appraisals of
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valuations, stéck—takes, depreciation provisions, etc.13.
The courts will interfere only if’ﬁo reasonable director
could possibly have concluded that a particular course of
action was in the interests of the companyl4, i.e. the
courts interfere only if there is evidence of bad‘faith on
the part of the directors, or if their decision 1is dne
which no reasonable board could have reached. In’addition,
it is submitted that a director acting honestly but not in
the interests of the company, is in breach of duty. In Bg_ﬂ
&_M_BQiLh_LLdlS. A director (of two companies) who‘was in
poor health entered into a service contract with one of the
companies providing for a genérous widow's pension (pension
for life) in the event of his deéth. The court held that he
was not acting bona fide in the interests of the company
and therefore the contract (transaction) was not binding on

the company.

1.2.- puty to Act for a Proper Purpose

In addition to acting in good faith, directors are
under duty to exercise the powers vested in them by .the
company's memorandum or articles of association for the
purpose for which the powers were conferred. However, a
subsidiary purpose, albeit improper, will not invalidate
the exercise of the power, as long as the main purpose for
whiéh the power has been exercised is a proper onel®. For
example, some incidental benefit obtained by a director
will not invalidéte the exercise of the power unless his

self interest was the substantial purpose for the exercise
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of the powerl”7. The use of directors’ pOWérs'for other
purposes constitutes a breach of duty, aﬁd renders the
directors liable to compensate the company for any loss
suffered. Besides, their decision will be voidable by the
company. The impropriety of the purpose may arise because
~of illegality or contravention to public policy18 or in
cases where it 1is not that contemplated by the articles
conferring itl9. The rule that théy must not exercise their
- powers for an improper purpose applies of the exercise by
the directors of any of their powers, this includes, méking
calls on shareszo,;ordéring the forfeiture of share321,
refusing to register transfers?? or expelling a member23,
However, the problem that arises more frequently.concernsA
the exercise of the directors' powers to allot shares 24,
The director's powers to issue shares has been considered
by the court in a number of cases. In Piercy v. S. Mills &

QQL_LLQ.ZS, Patterson J submitted that:

"Directors are not entitled to use their power of
issuing shares mainly for the purpose of
maintaining their control or the control of
themselves and their friends over the affairs of
the company, or mainly for the purpose of defeating
the wishes of the existing majority of
shareholders".

The same issue was raised again in Hogg v. Cramphorn

Ltd?6 where the directors issued shares with special voting
rights to the trustees of a scheme set up for the benefit
of the company's employees, in order to forestall a

takeover. It was held by Buckley J that although the
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directors had acted in good faith they had breached their
duty to the company by making improper use of their power
to issue shares. In reaching this decision, Buckley J was
influenced by the directors taking into account the staff's
interests - Thus he said "I am satisfied that Mr. Baxter's‘
offer, when it became known to the company's staff, had an
unsettling effect oh‘them. I am also satisfied that ﬁhe
directors and the trustees of the trust deed genuihely
consideied that to givelthe staff through the trustees a
sizeable, though indirect, voice in the affairs of the
company would benefit both the staff and the company. I am
sure that Cdlonel Cramphorn and also probably his fellow
directors firmly believed that to keep the management on
the company's affairs in the hands of the existing board -
would be more advantageous to the shareholders, the
company's staff and its customers than if.it were committed
to a board selected by Mr. Baxter".27 Yet, supposing that
the dedision in Hogg v. Cramphorn Ltd.is the right one, and
by adoptihg it, the directors may not allot shares to
defeat an attempt to gain control of the company. This is
so eveh if they believe.that is the best‘intefest of the
compény. However, this leads us to a wview which is
inconsistent with the established rule in Re Smith &
,EﬁﬂsﬁLL_LLd.28, expreésed by Lord Green M;R.: "They (the
directors) must exercise their discrétion‘bona fide in
iwhat they consider - not what a court may consider'— is in

the interests of the company, and not for any collateral
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‘purpose”". Therefore, it is quite clear that the directors'
right to exercise their powers and consider the company'é
interest are restricted. A clear example for this is the
director's power to issue shares. In.exefcising this power,
directors cannot in any circumstance issue shares in order
to maintain their own control. Surprisingly, this is so
even if they believe that is in the best interest of the
company - this according to Hogg v. g;amphggn;zg

This view which is adopted by U.K. courts, howevér, is
criticised as too rigid. In addition, to its contradiction,
to the rulevin Re Smith & Fawcett Ltd. As a result of this,
a number of commonwealth authorities30,‘,(particularly
Australian), seem to be unconvinéea by the U.K courts'
view. Hence, théy‘rejected the breadthAof the principle in
Hogg v. Cramphorn Ltd 34. For example, in Teck Corpn V.
Millar3l. The supréme court of British Columbia permitted
‘an allottment to defeat a takeover, despite the fact that
the allotment was made against the wishes df the existing
majority Shareholder and deprived that shareholder of
control of the company. This decision was regarded as a
departure from the prevailing British view (Hogg v.
Cramphorn Ltd); Bamford v. Bamford32 whiéh'holds that the
share issue power is properly to be exercised for limited
purposes only33. Similarly, the High Court in Australia, in
Harlowe's Nominees Pty v. ﬂgédside (Lake Entrance) Oil
QQ'34 permitted an allotment of shares which wés made - in
order to secure the financial suppdrt of a large oil

company although the consequence of the allotment was to
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block a would-be takeovér by an existing shareholder.
However, despité the rejection of Hogg v. Gramphorn by
Berger J in the Teck Case35, he admitted that this
rejectibn might cause more abuses by directors of their
powers or weaken the protection of shareholders. He,
consequently, proposed to‘ resolve this problem - by
introducing a "reasonable grounds" factor into the Smith &

Fawcett test:

"I think the court should apply the general rule in -
this way: the directors must act in good faith.
Then there must be reasonable ground for their -
belief. If they say that they believe that there
will Dbe substantial damage to the company's
interests, then there‘must be reasonable grounds
for that belief. If there are not, that will
justify a finding that the directors were actuated
by an improper purpose." -

Finally it is necessary to note that the power to.
issue shares is not confined solely for the purpose of
raising capital. Indeed, it can be used for other purposes
as well.36 For example, for maintaining the minimum
necessary'nmmbership37 or fostering desirable business
vfelations.38 Clearly, as Birds put it, the use of such a

power, if given to directors, is primarily a matter for

them to decide, a matter of management.39

1.3.- D void nfli of inter n
By virtue of the fiduciary relationship which a

director has with his company, he is under obligation to
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avoid‘placing himself in a position where there is an
actual or potential conflict between his own personal
interest and his duty to the company. This general‘
principle applies to ail persons who are subject to
fiduciary duties. Furthermore, it is not confined to
contracts direqtly with directorsAbut it includes those in
‘which they are in any way interested.40 1In Aberdeen Rly Co.
v. Blaikie Brothers4l Lord Cranworth L.C stated that: "no-
one having éuch duties to discharge, shall be allowed.tb
~enter into engagements in which he has, or can have a
personal interest conflicting, or which possibly may
conflict, with the interest of those whom he is bound to
protect.” |
However, this view seems to be very wide indeed. Thus,
it has been suggested that it is too broad a principle to
be strictly applicable in all situations,42 and its
- application without any exception would be unworkable.
Following the general principle cited above, Directors
must avoid any act or transaction that may give fise to a
conflict between their duty and their interest. Yet the
source of conflict may be ascertained to a‘number of acts
performed by the directors during their directorship term
(mandate). This includes contract with the company,
competition with the company, using corporate property,
information or-opportunity... However, we will confine thé
discussion to contracts with directors as creating the most

reason for conflict.
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1.4.- Contracts of Directors With their Company

As previously noted43, the legal position of a company
director Vié a vis his company, is that of an agent who
may not himself contract with his principal, or a trustee
who is not allowedvto let the position arise where his
interest and that of the trust may conflict. Yet, at Common
law, and in the absence of a liberating provision in the
articles, a director could not safely contract with his
company unless a general meetihg, after fﬁll disclosure,
approved the contract44. Nowadays, most modern company -
articles of association relax a director from the general
' pfohibition (that he may not contract with his company) by
permitting difectors to contract with their companies.45
However, this vpermission is subject to a number of
provisions contained in section 317 of the Companies Act
1985 and to be found also in article 627 of the Algerian
Commercial Code 1975.

Under section 317 (CA 1985), any director of the
company who is in aﬁy way, whether directly or
indirectly46, interested in a contract or proposed éontract
with the company is under a statutory duty to declare his
interest at a meeting of the board (and not to a committeé
of the board)47 at which the contract, transaction or
arrangement is first considered, or if his interest does
not arise until after that time, at the first board meeting
after his interest does arise. The meaning of the term

'contract' under section 317(5) is extended to include any
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transaction or arrangement (whether or not constituting a
contract) made or entered into on or after 22 December 1980
(section 317(5) CA 1985). The other safeguard to the
company, imposed as a condition of permitting directors to
be interested. in its contracts is a rule (table A article
94) which prohibits a director from voting at a board
meeting on any matter in which he has an interest, with
certain exception. The same safeguard is provided by the
Algerian legislature. Article 627(6)>of the commercial code
1975 provides "interested directors may not participate in
a vote, and their shares are not taken into account in the
calculation of the quorum and the majority."48 Furthermore,
it is submitted that a mere declaration of the directors
interest 1is not enough to validate the contract (ie,
disclosure must not simply be of the directors interest).
Therefore, the nature of that interest must be specified as
well. In Imperial Mercantile Credit Association v. Coleman
49Lord Cairns pointed out " a director...must’show that he
has in letter and in spirit, complied with the provisions
of the clause...A man declares his interest, not when he
states that he has an interest but when he states what his
interest is". Similarly, in Gray v._New Augarita Procupine
Mines Ltd.%9, Lord Radcliffe stated:

"there is no precise formula that will determine
the extent of detail that is called for when a
director declares his interest or the nature of his
interest...If it is material to their (the
directors) Jjudgement that they should know not
merely that he has an interest, but what it is and

”»
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how far it goes, then he must see to it that they
‘are informed".

Section 317 of the Companies Act 1985 applies with
equal force to shadow directors, i.e., "certain persons in
accordance with whose directions or instrucﬁions the
directors are accustomed to act" 51, However, since a
- shadow director may have no right to attend’boafd meetings
he must declare his interest by notice in writing to the
directors®2. This notice must either be a,specific notice
given before the date of the directors' meeting at which,
if he had been a director, he would have been required to
make a declaration in accérdance with section 317(2), or a
general notice under section 317(3). According to section
382(3) such a specific notice is to be minuted as if the
declaration had been made at the meeting in question and a
general notice is to be minuted as if the declaration had
been made at the next directors' meeting after the notice
is given. In the event éf the director failing to disclose
his interest in a contract with his company in accordance
with section 317 (CA 1985), the contract is prima facie'
voidable by the company53; and the director must account to
it for any secret profit he has made out of the contracto4,
In addition, section 317(7) provides that a director who

fails to make proper disclosure of his interest is liable

to a fine.
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1.5.- The position in Algerian law

With the exclusion of the prohibited transactions and
acts (conventions prohibées)55, all transactions between
commercial companies and their directors and shareholders
are subject to precise regulations. Indeed, the possible
conflict that may occur between the personal interests of
the directors and the interest of the company led the
Algerian legislature to subject some agreements
(conventions) to fa prior authorisation of the general
meetingd6, Similar regulations exist in all modern legal
systems; although the precise form naturally differs from
one country to another®7, From the :regulatiOns, the
commercial code appears to distinguish between three
categories of conventions, namely, conventiqns subject to
prior authorisation by the general meeting, normal
conventioné and prohibited conventions (conventions
interdites).

Like British law, Algerian law permits company
directors to enter into agreements and transactions with
‘their companies provided that they comply with the
formalities and conditions set out by law. In fact apart
from the normal conventions relatihg to the operations of

the company with its clients58 ( i.e., thqse in the

ordinary course of business) any agreement between the
company and one of its directors must be submitted, on
penalty of nullity, to prior authorisation by a general

meeting, following a report by the auditors (commissaire

aux comptes)59. This applies to any agreement in which a
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director is directly or indirectly interested or in which
he deals with the company through an intermediary or
nominee®0, In other words, article 627 (1) épplies to three
types of conventions:
1- Conventionsventered into directly between the company
and a director acting personally.
2- Conventions in whiéh a director has an indirect
interest, entered by a third person on his own
-account.

3- Conventions between the company and a director

entered by an intermediary, notably - a parent- a
friend Af figurehead, in which a director will
benefit 61,

Furthermore, agreements between a company and another
enterprise shall also be subject to a prior authorisation
if one of the directors of the company is a manager,
administrator or director of the enterprise, whether he 1is
a shareholder or not. A director who finds one of these
cited cases applicable to himself is obliged to make a
declaration to this effect to the board of directors®2,
Since article 627(2) does not require a particular form of
declaration, a verbal declaration will suffice. The content
of the declaration is also not determined by article
627 (2) . Consequently, it would be sufficient for a director
to indicate the nature of the contract into which he
intends to enter with the company or to mention the
existenée of a personal interest in the enterprise

contracting with the company. This declaration is required
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in all circumstances, whether a director is acting directl?
or through an intermediary .63

Unlike French lawb4, power to give the prior
authorisation in Algerian law is reserved exclusively to
the general meeting. waever since commercial transactions
require speed and flexibility and according to article
627(6) the director who is interested in the contract with
the company cannot take part in the vote, and his shares
shall not be taken into account in determining the guorum
and the majority. Therefore, it is‘impractical to convene a
general meeting every time one director is interested in a
conﬁract with the company; a prior authorization by the
conseil d'administration (board of directors) followed by
the ratification of thé general meeting seems to be
sufficient. Indeed, The requirement of a prior
authorization by the general meeting may appear to be an
excessivety elaborate procedure especially when balancing
the financial and othericosts of such a meeting which are
in many cases infrequent.65

The authorisation required by the 1legislature in
article 627(1) must be prior, and follow from a general
meetings deliberations.®® It must be given without fraud.®”
The sanction  1is the nullity of the transaction or
agreement.®8 A nullified action is prescribed for three
years counting from the date of the~agreement.69vHowever,
failure to obtain an authorization dées not nullify the

agreement except when it has damaging effects on the
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company. This cén be seén in article 629(1) which provides
that "without prejudice to the liability (responsibility)
of the interested director, the agreement cited in articlé
627, paragraphs 2,3,4 and 5, and concluded without prior
authorization of a general’meeting, may be annulled if they
had had damaging effects on the company". Furthermore, even
in this case, the nullity may be cured by a vote of a
general shareholders' meeting after an auditors report
which describes the circumstances causing the failure to
follow the correct authorisation procedure.70

Finally, it is worthy of note that the agreements
approved by the shareholders' meeting, ‘as well as those
which it does not approve, shall békeffectiﬁe with respect
to third parties, unless they are annulled by fraud.’1
However, even in the absence of fraud, the administrator
(administrateur) or general manager (directeur général)
concerned, and possibly other members of the administrative
board, may be held 1liable kfor the consequences of a
diéapproved agreement where such consequences are

detrimental to the company.’2

Section 2: Common Law Duties of Care., Diligence and
Skill:

In addition to the fidﬁciary duties of loyalty and good |
faith imposed on company directors, the cbmmon law further
provides an additional body of obligations under which a
director is required to show proper skill, diligence and

- care in the performance of his duties. These duties are
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deécribed to be less onerous, more broadly formulated thén~
the fiduciary duties. They are owed to the company and not
to individual members’3.

The leading éase on the nature and extent of the duty
of skill and care is Bg_QiLx_EguiLablg_ﬁi:ﬁ_lnaurangs_sg*
Ltd.”’4. In which Romer J, after reviewing the early
authorities formulated three basic principles which are
still regarded as expressing the law on duties of care and

- skill.

2.1.- Degree of skill:

Since a director is.not an expert, he need only display
skills he actually possesses."A director need not exhibit
in the performance of his duties a greater dégree of skill
than may reasonably be expected from a person of his
knowledge and experience."75 It follows from this, that
the test of skill required by a director is a subjective
one, since he is not expected merely by virtue of his
office to possess any particular skills. The exercise of
his duties must be judged by the way he applies any skills
which he actually has’®. on the other hand, any obijective
test of skill may be imposed. For example, if a director
who is employed by a company in a professional capacity, he
must attain the standard of a reasonably competent member
of that profession, and also if a director is employed
under a service contract. It will in any event imply a
requirement to display an objective level of skill in the

performance of his duties’”. Moreover, in the case of an
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insolvent company, a director faces liability for wrongful
trading, if he fails to display both the general knowledge,
ékill and éxperience that he actually has and also that
which might reasonably be expected of someone‘carrying out

his function within the company.78

2.2.- attention to Company Business and attendance
of board meetings’

"A director is not bound to give continuous attention
to the affairs of his company. His duties are of an
intermittent nature to be performed at periodical board
meetings...He is not, however bound to éttend all sﬁch
‘meetings, though he ought to attend whenever in the
circumstanées, he is reasonably able to do so".72 This
dictum is clearly more relevant to the circumstances of a
non-executive director from whom nothing more is expécted
ﬁhan attendance at méetings. In Re Cardiff Savings Bank;
the Marquis of Bute's Case,80 the Marquis of Bute became
president of a company by succeeding his father (he had
been appointed to this post when he was only six months
old) he attended one board meeting in 38 yeafs. As a result
of this he failed to prevent the active director conducting
the company's business improperly. Nevertheless, Stirling,
J held that he was not liable for losses résulted from
irregularities which had occurred during his absence.
Stirling, J said "Neglect or omission to attend meetings is

not, in my opinion, the same thing as neglect or omission



163

of a duty which ought’to be performed of those meetings".
However, this view seems to be unlikely to be adopted in
future judgements.81 On the face of it, executive directors
are required by their service contraéts to devote their
full attention to the business of the company. In the
Ssouth African case of Eisheries Development Corps of SA
Ltd. v. quggnsgnLSZ Margo, J. suggested that the old rules
aé formulated by Romer, J. are relevant only to non-
executive directors and new rules must be formulated for

executive directors.

2.3.- Reliance on other executives (officials):

"In respect of all duties that, having regard to the
exigencies of business, and the articles of association,
may properly be left to some other official, a director is,
in the absence of grounds for suspicion, justified in
trusting that official to perform such duties honestly."83
As previously noted in chapter thrée, company's business
cannot be carried out in an efficieﬁt manner unless its
directors are permitted‘to be assisted by other persons
(officials & executives) who posses more skill and
experience. Furthermore, the fact that directors as such
are not required to possesé any particular accomplishment84
shows <clearly their necessity of relying on expert
officials. The directors are not required when relying on
other officials, to supervise those tb whom tasks have been
delegated. Further, they are not responsible vicariously

for their wrongful acts since they are (officials) the
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.agents and servants of the company, not of the directors85.
In Dovey v. Cory8®, the director of a baﬁking company
agreed to certain irregularities in reiiance on the advice
of the chairman and genetal manager. The House of Lords
heldithat was not liable in negligence for breach of his
duty of care because it was reasonable for him to rely on

these officers. Lord Halsbury L C said:

"I cannot think that it can be expected of a
director that he should be watching either the
inferior officers of the bank or verifying the
calculation of the auditors himself. The business
of life could not go on if people could not trust
those who are put into a position of trust for the
express purpose of attending to details of
management."

Having said'that, directors are still under duty to
exercise a reasonable amount of care. In other words, they
are not entitled to accept blindly all documents placed
before them87. | |

However, it éppears that the judgementS'of the Re City
Equitable and other old cases <can no longer be regarded

as safe guides to the standard of care and skill

required.87(a) This is because the commercial climate
under which they were formulated differs from the current
commercial practice. Consequently, a new formulation
updating the rules regulating the duty of care and skill
should be presented in a way that reflects the true

position and real role of a modern company director.

After this brief discussion of the three propositions
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expressed by Romer J in Re City Equitable Fire Insurance,

it would be important to throw some light on the current

situation regarding the duties cited above,

2.4.- standards of Care and Skill

The law at present requires all company directors to
display some degree of care and skill when discharging
their duties. However, to understand the two duties, it is
necessary to highlight two important points. The first one
concerns a definitionary problem. In one attempt to draw a
line between the duty of care and skill88, it is submitted
that care refers to any duties concerhing factors that
might be employed by the layman in dealing Qith issues that
he is called upon to consider as a director (in his
capacity as a director). Conversely, duties of skill relate
to specific areas of expertise and specialty. This
distinction appears to have a practical importance. This is
so because the standard applicable to directors when
limiting (deciding the degree) Qf their liability differs
from one duty (care) tb another (skill).

The second important and most controversial question
facing courts over thé years is that: How much of cafe and
skill can be expected of them? Clearly, what is the
standard of caré and skill expected from a company
director? Although the judgement of Romer J., in Re City
Equitable Fire Insurance89 lays down that, in discharging
his duties, a director must act honestly, and must also

exercise "some degree of care, skill and diligence".
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However, as to what particular degree he submits that the
authorities do not give any clear answer. Furthermore,
despite the fact that business administratipn has become a
specialised task, there aré not yet any signs that the
courts are attributing to directors the sténdards of any
professiongo. Currently, British law does not provide an
objective standard of skill and care that can be applicable
to all company directors?dl, Instead, there is é generél
principle whose application .in each case calls for a
personal assessment of the individual director22. This
shows clearly the personal character of the duty of care
and skill under British Company Law. The absence of a
professional standard as Professor Pennington argues 1is
that "because directors do not form an homogeneous category
and they require different degrees of skill and application
to do their work efficiently, depending on the  size of the
company they serve, the complexity of its operations, the
form of its management structure and the relative
importance to the company of the transactions in respect of
which negligeﬁce is alleged"93. This view seems to be
logical and reasonable. Indeed, the fact the British
legislafure does not require any qualification for the post
of company director means that skill and qualification may
differ from one director to another. Thus, any attempt to
establish an objective standard applicable to all directors
appears to be a very difficult task if not impossible. In
addition, many boards of management (especially large

companies) include outside directors (non-executive
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directors). This category of directors do not devote all
their time and energies to one company only. Therefore, it
can be said that it is quite difficult and unrealistic to
frame a standard (professional standard) which is precise
enough to be effective and flexible enough to comprehend
many different directors in many different situationsd4.
Furthermore, the law cannot really measure business
efficiency, and courts are always reluctant to be involved
in the investigationvof the internal management of the
company95 ‘or intervene with the director’s_ business
judgement96 (particularly after the event). This’is known
in America as "the business judgement rule" whieh means
that it is not the function of the court to intervene in
the matters regerding the business judgement of the

company97. As Professor Ballantine98 pointed out :

"The [USA] courts will not in general undertake to
review the expediency of contracts of other:
business transactions authorised by the directors.
A large discretion is lodged in them. Questions of
value and policy are for their business judgement,
although their errors may be so gross as to show
their unfitness to manage corporate affairs. But it
is presupposed in this business judgement rule that
reasonable diligence and care have been exercised."

The lightness of the duties of care, diligence and
skill may be noticed in a number of British cases. For

~example, in Re Forest of Dean Co.9%9, Jessel M.R. said:

"...(Directors are) to use reasonable diligence
having regard to their position, though probably an
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ordinary difector, who only attends at the board
occasionally, cannot be expected to devote as much
time and attention to the business as the sole
managing partner of an ordinary partnership, but
they are bound to use their fair and reasonable
diligence in the management of their company's
affairs, and to act honestly.”

It is also submitted that a director cannot be expected
to display skill that he does not posseés. Thus, in Re

Brazilian Rubber Plantations & Estates Ltd.100, Neville J

"(A director) is, I think, not bound to bring any
special qualifications to his office. He may
undertake the management of a rubber company in
complete ignorance of everything connected with
rubber, without incurring responsibility for the
mistakes which may result from such ignorance."

It was also pointed out iﬁ the Government White Paper
"The Conduct of Company Diréctors"lo1 that a director is
only required to exercise that degree of skill which may
reasonable be expected of a person of his knowledge and
experience. The same provision can be found in the
Companies Bill 1978 (Cl. 45 (1)).102, 1t is clear from this
that the standard of skill is a subjective one. However,
thislvieﬁ may be criticised on the grounds that it makes
the directors' duties of care and skill very low and may
exonerate incompetent directors on the basis that he can do
no betterl03 1Indeed, this may be used as an excuse by
directors to escape from liability for their negligence. As

a result of this it is suggested that this low standard
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applicable té directors' duties of care and skill must be
~increased. It is argued104 that the main reason for that is
that the reported cases 6n.this question»were'all decided
before the existence of 'profeésional' company directors.
in addition, a director of a modern company may be an
employee of the company with a service contract, in_this
case he will subject to greater standard. Furthérmore, the
unreported case of DQIQhﬂﬁLﬁI_EinﬁnQﬁ_QQ*_LLdf‘V. Stebbing
(22>July 1977) noted in(1980) 1SC6. Law 38) recognises the
need for a higher standard' besides it can be noticed that
certain provisibn of the Insolvency Act 1986 such as
(Section 214 regarding wrongful trading) seem to require
“higher standards of a director.

From the discussion above; it can be said that both
objective standard and subjective étandard are unable to
provide a con&incing solution to frame the extent of
directors' duties of skill and care, although as Mr
MacKenzie noted "Both formulae have their advantages and
many drawbacks"l05, Indeed the application of subjective
standard may lead to strange consequences, such as the
protection of incompetent diréctors at the expense of other
- directors which constitufes a breach to the established
rule that the board of directors should be seen to act
uniformly -in the benefit of the company. In addition, this
may discourage the well qualified directors from accepting
directorships, and this, consequently result in creating

incompetent Companies Boards. Similarly, the objective
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standard is not free from disadvantages; ‘The reason is that the
impracticality of applying the same standard to different types of
directors with different tasks to do e.g. it is not fair to judge an
outside director (non-executive director) by the samé standard as a
full time director (executive director) since the former’ is not
expected to have the same amount of knowledge and experience of the
company's affairs as the latter.

The third view suggests the combination of the two opposing
theories stated above. This is by setting out a»number of different
objective standards. The application of each ‘depending on the
particular role the director is occupying in the company. For
example, separate standards for expert directors, executive directors
(with no speciality) and non-executive directors (with no speciaity).
Therefore, every director will subject to one objective standard
within the area of his specialty or cdmpetence. In other
circumstances the normal lax rules would be appliedl06. The last view

is that of Professor Pennington. He submits that:

"The most the courts can do in seeking to establish
objective criteria is to require a minimum degree of
specialised competence from directors whose recognised
qualifications or experience in the company's area of
business make it reasonable to expect them to exhibit a
certain level of professional or practical skill. This is a
less exacting criterion that the standard of performance

kexpected of a professionally qualified practitioner, namely
the level attainable by the average competent practitioner
in his field.107,

This view seems to be more balanced and more

acceptable in practice.
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Chapter Five
Liabilif £ ¢ Dj !

Section 1: Separate Jlegal personality of a company
i it ffoct Di ! liabilil

Both British law and Algerian law expressly recognise
the separate legal entity of the company. Under Algerian
law both civil and commercial companies, if properly and
validly formed enjoy a separate legal identity (la
personalité morale) and full 1legal capacity. In other
words, an Algerian’company is deemed by the fact of its
constitution, to be a juristic person. Such juristic
personality is, however, effective as regards third parties
only upon completion of the formalities of publication
required by law.l This is provided by article 417(1) of the
Civil Code 1975: "Par le fait de sa constitution, 1la
société est considerée comme persoﬁne morale.
Toutefois, cette personalité morale n'est bpposable
aux tiers qu'aprés l'accompiissement deé formauxés
de publicité prescrites par la loi."

Moreoyer, the law provides in article 444 (of the civil
code) that the juristic personality persists in so far as
is necessary, for and up to the‘end of the liquidation.
"...mais la personalité de la société subsiste pour les
besoins et jusqu'a la fin de la liquidation”. This is again

confirmed by article 766 of the commercial code (1975)2. In



182

fact, once the company acquired its juristic personality
(personslité msrale) it becomes an independent separate
body distinct from its founders. Indeed, it will be similar
to aﬁy other individual person ih a number of aspects. The
authority for this is articie 50 of the Civil Code 1975‘
(modified 1986) which provides that "A Jjuristic person
enjoys, within the limits established by law, all rights,
with the e#ception of those rights which are inherent in

3

the nature of &a natural person.”” In this respect Dr.

Mahrez4

submits that there are limitations imposed upon:
vjuristic4 personality (la personalité morale) of the

company . One’derived from its nature ahd formation, the
other is by virtue of its purpose. Regarding the first one,

it is clear that there are some rights which are confined
to natural persons only and cannot be enjoyed by an
artificial person such as a company.5 Examples for this

are: Familial rights that follows from marriage, divorce or
riggts that result from (kinship of affinity) such as

rights of inheritance and aliment etc. The second
limitation results from the fact that companies are limited
to (restricted ts) the purpose for which they are formed:
for. In other words, a company is empowered only to the‘
extent necessary to enable it to carry out its objects or
purposes; unlike the natural person who is entitled to
acquire any rights and assume any obligations.

Nevertheless, iépart from these two restrictions, the-

company is very akin to a natural person. It has a) its own
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name® that distinguishes it from other legal persons and
under which it can sue and be sued; b) its own patrimonium
(property), assets and liabilities (un patrimoine propre)
distinct from those»of its members. They are to be used
kexclusively for 1its own purposes. In addition, its
creditors cannot obtain satisfaction from the assets of its
members, since the liability of the latter is 1limited to
the capital invested by them; ' e¢) legal capacity (la
capacité juridique) within the 1limits fixed by its
constitution or established by law; d) its own domicile
(siége social) which is the place where its direction is
centralised.’ In addition, it has the right to sue and a
reprcsentative torexpress_its will.$ |
Similarly, under British law a company is treated as a
person quite distinct from the individuals who‘are its
members.9 It can own property, have rights and duties and
incur 1liabilities. Indeed, the two prime advantages of a
incorporation are the creétion of’a separate legal entity
and the limited liability. As Professor Gowerl0 noted "It
vis from this fundamentél attribute of separate personality
ﬁhat most of the particular advantages of incorporation
spring”. It is the main characteristic that distinguishes a
registered company from a partnership, which is defined by
the Partnership ACL 1890 as "the relationship which
subsists between personsbcarrying on a business in common
‘with a view of profit". Unlike a registered company it has
no legal existence but is merely the association of two or

more persons carrying on business together. The property of
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the firm belongs to the partners and the firm's debts are
the debts of the partners.11 On the other hand, the
registered company holds property and enters into
contractual relations with outsiders. Thus, it 1is the
company which will primarily be liable to such activities
and not the members or directors.

Section 13(3) of the Companies Act 1985 expressly
recognises the separate legal identity of the company. It
provides that: "From the date of incorporation mentioned in
the certificate; the subscribers of the memorandum,
together with such other persons as'may from time to time
become members of the company shall be a body corporate by
the name contained in the memorandum.”

This fundamental principle of company law of 'separate
legal personality of a company was established by the House
of Lords in the leading case of Salomon v. lomon.
1&31.12 where 1t was decided that however large the
proportion of sﬁares and debentures owned by one man, the
Company's acts were not his acts nor were its liabilities
his liabilities; and it is not otherwise even if he has
sole control of the affairs of the company as its governing

13 14

directors In the words of Lord Macnaghten:

The company 1is at law a different person
altogether from the subscribers to the memorandum;
and, though it may be that after incorporation the
business is precisely the same as it was before,
and the same persons are managers, and the same
hands receive the profits, the company is not in
law the agent of the subscribers or trustee for
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them. Nor are the subscribers as members liable, in
any shape or form, except to the extent and in the
manner provided by the Act.”

A support for this rule can be found in a number of
cases. OFor example, in Booth v. HﬂlliﬂﬁlllG, Shearman J

dl7.ra company must be regarded as a separate entity

sai
ffom any one of its shareholders, no matter how many shares
he may hold." Similarly, in Macaura v. NQLLhQLn_Aﬁﬁuxangﬁ'
ngpanx_LLd.ls, it was ﬁeld that the largest shareholder
had no insurable interest in the property of the company.
Lord Wrenbury said:19 "My Lord, this appeal may be disposed
of by saying that the corporatof even if he holds all the
shares is not the corporation, and that neither he nor any
creditor of the company has any property legal or equitable
in the assets of the corporation." Again in Tunstall v.
S&&igminnzo the same view was confirmed. Ormerod L.J.
said:21l

"It was decided in Salomon v. Salomon Co that a
company and the individual or individuals forming a
company were separate _legal entities, however
complete the control might be by one or more of
those individuals over the company. That is the
whole principle of the formation of limited
liability companies,and it would be contrary to the
scheme of the Companies Acts to depart from that
principle".

It appears that Scots Law also adopts the same view and
the principle of separate personality applies equally to
companies incorporated in Scotland.?2 Indeed, it 1is

submitted that the principle stated in the Salomon's case
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was forcefully stated in the earlier Scots case of Thomson
v. Incorporation of Candlemakers of Edinburgh (1855) 17 D.
765 23‘Furthermore L.P. Inglis in Muir et al v. City of
ﬁlangﬂ_Bﬁnk24; stated that a:

" Corporation being a separate person has its own
estate and its own liabilities and the corporators
are not liable for the corporation but only to the
corporation within the 1limit of the obligations
they have undertaken to subscribe to the corporate

funds. "Si quid Universitati debetur, singulis non
debetur; nec quod Universitas debet singuli
debent."

From the line of cases cited above it is quite clear
that the principle of separate personality became a real
phenomenon and a fully recognisable principle in British

Company law.29 This is so despite a 'strong criticism from

some writers26

One of the geatest advantages of the principle of
separaté entity 'of a company 1is that its members
(shareholders) are not as such liable for its debts. In
other words, a shareholder in a company incorporated with
limited 1liability is 1liable only for the amount,; not
already paid, of the capital represented by the shares in
his name. He is also under no further liability in the case
of fully paid shares.Consequehtly, the assets of the
company are the only source upon which the creditors can
depend for payment of their debts. The same rules apply to
directors. Hence they incur no personal liability for the

debts of the company. This 1is because the protection
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provided by the veil of incorporation includes both
shareholders and directors alike although this rule does
subject - to exceptions as .regards the directors.2’ This
veil of incorporation is described as "a barrier interposed
between the company as a legal person, on the one hand, and
its shareholders and ité directors and managers bn the

other."28

However, despite the advantages of the principle
the courts began to be faced with situations where the
concept of corporate ’persdnality was being. used as a
curtain (mask) to hide the real facts. This includes the
use of corporate form to commit fraud, avoid personal civil
of criminal liability or evade contractual or other legal
obligations. One good illustration for the latter case is
to be found in Jones v. Lipman 29 Lipman had entered into
a contract to sell his house to Jones. He sought to escape
his obligation by saying that he had sold the house to a
company called Alamed Ltd. (in which it was revealed that
he and a clerk of his solicitors were the directors and
only shareholders). He considered himself to be in breach
of contract and offered damages. But Jones refused to
accept this and sought specific performance. Russel J,30
- in granting a decree of specific performance,'described the
company as "The creature of the first defendant, a device
and a sham, a mask which he holds before his face in an
attempt to avoid recognition by the eye of equity". The
same view was recognised by the House of Lords in the
Scottish case of Woolfson v. Strathclyde Regional
QLULEL;LL31, where it was laid down that the veil of
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incorporation could be lifted but only whére special
circumstances indicate that the corporation is éa mere
facade <concealing true facts. Indeed, the abuses of
‘corporate personality and the,injustiée that may result
'ftom the rigid application of Salomon rule have convinced
the courts to review the principle in ordef to find some

32 This has led to

ways to prevent this negativeveffect.
the creation of a procedure kndwn as lifting or “piercing"
the corporéte veil33 by which the legal pe:sonality of the
company is disregarded. This enables the creditors to get
at the human pérsons behind the company, against whom they
sought some remedy for some wrongdoing.34 Where the veil
‘is lifted, the law either rendefs other persons, usually
members or directors, Jjointly liable with the company for
its debts or to identify them with a company as a single
person.35

Various courts and commentators list different factors
that will justify piercing the corporate veil.30 That is
to ignore or Set aside the separate legal personality.
These may be categorised into three classes.3/ Firstly,
case where the véil has been lifted by Act of Parliament
(Statutory cases),38 secondly, cases under the Trading
With the Enemy Act where the veil has been lifted by the
courts in carrying oﬁt the intention of the Act (Trading
with the Enemy Caseé) 39, thirdly, cases where the courts
have lifted the veil at common law and without statutory

authority (common law cases). However, the decided cases do

not provide a general principle under which the courts
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permit the veil to be lifted. In facﬁ some of these cases
are difficult to reconcile with others where the courts
have refused to 1lift the veil.40 1n Algerian law article
224 of the commercial code seems to be the only article
that mentions the lifting of the cofporate veil. This is by
holding those who control the company responsible for the
company's debts when the company goes bankrupt. It provides
as follows:

" En cas de réglement Jjudiciaire ou de faillite d'une
personne morale, peut étre déclaré personnellement en
réglement judiciaire ou faillite tout dirigeant de droit ou
de fait, apparent ou occulte rémunéré ou nom, qui a:

- Sous le couvert de la personneAmoralé masquant ses
agissements, fait des actes de commerce dans un intérét
personnel, ou dispoSe des biens sociaux comme des siens
propres;

- ou poﬁrsuivi abusivement, dans sontv intérét
:personnel, une exploitation déficitaire-qui ne pouvait
conduire qu'a la cessétion des paiement de la personne
morale."”

In the light of the above discussion, it seems that the
piercing of the corporate veil is a necessary legal
procedure and a sufficient weapon in the hands of the
courts. It is also the only effective device before the
courts to reach the wrongdoers that hide behind the

corporate curtain. Indeed, as Palmer put it:

"The ability to chose betweenvthe application of
the rule in Salomons case and the jurisdiction to
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pierce the veil of corporateness gives the courts a
considerable degree of discretion and enables them

to do justice and to decide individual cases in

accordance with equitable considerations."4l

Finally, it can be said that once the veil is pierced,
directors will personally face the third party seeking

remedy against their action.
Section 2: Directors' Personal Liability

2.1.- G.en.e:al._lmnnm

442

As previously note directors duties are owed to the

company and to the company alone. In other words, they owe

no duties to the shareholders?3

and are not personally
- liable for the company's debts or.other obligations to its
creditors or other persons with whom they deal on its
behalf. This is so even if the directors acts cause the
company to incur a legal liability.44 This geheral immunity
- of directors from liability to the company's shareholders,
creditors, persons with whom the company contracts and to
third persons is 1legally justified by the fact that
directors act as agents of the company, which is a distinct
legal person from themselves and from shareholdérs and
creditors.4% Indeed, by consulting case law it can be
noticed that Company directors have benééitted from this
general principle of immunity in a number of .cases. For
example, it was held in Wilson v. Lord Buzy46‘énd in.
Multinational Gas and Petrochemical Services Ltd.47 that
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directors are not liable at common law or in equity for
debts which they incur on the company's behalf at a time
when they know that their company is insolvent and cannot
pay the new debts incurred by them. Similarly, théy are not
liable to the compahy's creditors or persons with whom it
has contracted, if they manage the company's affairs
negligently and.therefore make‘it incapable’of fulfilling

its contracts or paying its debts.48

Howevér, despite‘this
general immunity, directors may be held liable either alone
or cohcﬁrrently with their company wherever there is ground
for liability.

This section deals with the two ways 1in which
directors' acts create a liabiiity in the company: Firstly,
where directors are treated as the company's agents and act
for the company. Secondly, where directors acts are treated

as the company's acts, and finally discusses who is the

alter ego of the company.

2.2.- Directors acting for the company (Agents)

It has long been established that directors are, in
the eyes of the law, agents of the company for which they
act.49 Indeed, the relationship of the company and its
directors 1in many respects is regﬁlated by the general
principles of the law of agency and vicarious liabilty. For
example, when a director acts on behalf'of the company as
its agent with authority50 such as concluding a contract br»
entering an agreement or transaction, he will not be

personally liable for these agreements and contracts, but
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the liability will be attributed to his company aione which
is his principal. Furthermore, even 1f a director acts
without authority he is still only liable in the same way

as any other agent. Indeed, it was held, that directors who
have duly acted on behalf of the company are not liable téi
the contracting party even if the company could not, at the
time the contract was made, fulfil it.51 The authority for
this established principle <can be clearly noticed in a
number 6f cases where the British courts applied the agency
rules to the relationship between the company and its
directors. As early as 1866 in Ferguson V. Wilsgnsz Cairns
L J. tried to clarify the position of direcfors and their

- relationship with their company by saying:53

"What is the position of a director of a public
company? They are merely agents of a company. The company
itself cannot act in its own person, for it has no person;
it can only act through directors, and the case is, as
regards those directors merely the ordinary case of
principal and agent. Whenever an agent is liable those
directors would be liable; where the liability would attach
to the principal, and the principal only, the liability is
the liability of the company". As to the general principle
that a master is liable for every such wrdng of his servant
or agent as is committed in the course of his service, and
for the masters benefit. Lord Selbourne in Houldsworth v.
City of Glasgow Bank and liquidators®? stated that "It is a

principle, not of the law of torts, or of fraud or deceit,
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but of the law of agency equally applicable whether the
agency is for a corporation (in a matter within the scope

55 The same

of the corporate powers) or for an individual”.
view was expressed by Lgxd_ﬁathgxlyss who believes that a
corporation is bouhd by the wrongful act of its agent "no
less than an individual",’and that the result of such
miérepresentation must take effect in the same manner
against a corporation as it would against an individual.
Again in Citizens' Life Assurance Company Ltd. v. Brown®’
Lord Lindley in his statement regarding the principle that

governs a corporate liability.'He said:ss.

"If it is once granted that corporations are for
civil purposes to be regarded as persons, i.e., as
principals acting by agents and servants, it is
difficult to see why the ordinary doctrines of
agency and of a master and servant are not to be
applied to corporations as well a to ordinary
individuals."

However, the insuficence of these principles (doctrine
of agency) in certéin situations to provide a clear answer
on how to impose liability on a company led the courts to
search for alternative prihciples that may solve this
problem. This consequently paved the way to the development

of the organic theory.

2.3.- Directors acting as the company
Despite the fact that the application of the law of
agency to the relationship between a company and its

directors played an important role in preventing the
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company from escaping liability both in civil and criminal
law by exposing the company to liability whenever justice
SO reqtiires.59 There are some situations where agency
principles could not provide an adequate solution or help
the courts‘imposevliability on a company particularly where
personal fault aloﬁe ‘was an ingredient in that

liability. ©0

In other words there are some circumstances
where personal fault is a requireﬁent for liability.
However, according to the general rule, the company is
fictional person, it has no mind or body or other‘physical
1attributes and therefore cannot be held liable for any
delict / tort that prerequisites actual faﬁlt'on the part
~of the wrongdoer or any crime that requires proof of mens
‘rea or any act requiring evidence or, forl example,
intent.®l But since the strict application of the principle
in some cases may lead companies to escape liability. It
was necessary to find some exceptions to the principle
whereby the company itself may be held responsible. The
-leading case in this respect is Lennard's Carrving C. v.
Asiatic Petroleum Co. Ltd.®%, where a company which was the
owner of the ship that caused damage was seeking the
protection proVided by section 502 of the Merchant Shipping
Act 1894, under which the owner of the British ship will
not be liable to make good claims for "any loss or damage
happening without his actual faults or privity". To ﬁaké
advantage of this section, the company submitted that the
fire loés of a cargo of benzine happened without its

personal fault or privity. In fact, the loss was caused by
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the default of Lennard, the managing director of the
company. The House of Lords ih this case was faced by a new
situation where the application of agency rules (doctrine
of agency) cannot do justice. As a result'of this, in order
to impose liability on the company, the House of Lords had
to find some justifying arguments. This is by finding a
device of identifying certain categoriés of person
(officer) with the company or, in other words, of treating
them as the human embodiment of the company in order that
their acts or omissions can be attached to the company, and
consequently holding the company liable. The judgement of

the House of Lords was delivered by Viscount Haldane who

said:63

"My Lords a corporation is an abstraction. It has no mind of
its own any more that it has a body of its own; its active
and directing will must consequently be sought in the person
of somebody who for some purposes may be called an agent,
but who is really the directing mind and will of the
corporation, the very ego and centre of the personality of
the corporation. That person may be under the direction of
the shareholders in general meeting; that person may be the
board of directors itself, or it may be, and in some
companies it is so, that that person has an authority co-
ordinate with the board of directors given to him under the
articles of association...It must be wupon the true
construction of that section in such a case as the present
that the fault or privity is the fault of somebody who 1is
not merely a servant or agent for whom the company is liable
upon the footing respondeat superior, but somebody for whom
the company is liable because his action is the action of
the company itself".

This judgement seems to have received a great support.
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This is reflected in a number of cases in different areas

64

of law , although its formulation has tended to differ

depending on the branch of law in which it was employed.65
The example‘for Merchant Shipping Law is H.M.S Truculent.
The Admirality v. The Divina®® where Willmer, J applied
the same principle so as to impose 1liability on the
Admiralty for a fault committed by a commanding officer of
a submarine. Likewise, the above principle appeared in iaw
of Landlord and Tenant. In H.L Bolton (Engineering) Co.
Ltd, V.T.J Graham & Sons Ltd.®’, in applying the principle
Denning L.J expressed his dictum by likening the company to

68 According to his view there are some

a humanvbody.
persons‘who constitute the company’s brain and therefore he
suggesté that the company would be liable for their acts
because their acts are those of the company itself. On the
other hand, he described the other category of persons as
merely the hands which hold the tools, and the company's
liability for their acts could be only upon the footing
respondeat superior.

As stated earlier the adoption of the organic theory
was not confined to delict or tort but extended to include
criminal acts as well. This is reflected in the
intfoduction of a general principle whereby (under which)
the company would be personally liable for thé acts of
certain officers. This principle is clearly shown in three
different cases. The first one is Director of Public
Prosecution v. Kent & Sussex Contractor Ltd.®% where the

company and the transport manager were prosecuted for a
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contravention of the Defence (General) Regulations, 1939 in
that (1) ?They with intent to deceive, made use...of a
document which was false in a material particular'; and (2)
'they made a statement which they knew to be false in a
material particular'. The 1local justices dismissed the
information, on the basis that a body corporate could not
in law be guilty of the offenses charged. However, this
decision was reversed by a Divisional Court. Macnaghten J
said:"It is true thét a corporation can only have knowledge'
and form an intention through its human agents, but
circumstances may be such that the knowledge and intention

n10

of the agent must be imputed to the body corporate In

the same year this decision was approved by the Court of
Criminal Appeal in the case of R.V.I.C.R Haulage Ltd.7l
whe:e the appellant Company was charged, along with its
managing director and nine othér persons with common law
conspiracy to defraud. The Court held that the Company
could be convicted despite the fact that mens rea was an

essential element of the offence.72

In the third case,
Moore v. Bresler Ltd '3 a company was prosecuted, forv
contravening section 35(2) of The Finance (No.2) Act 1940,
which provides: "If, with intent to deceive, any’person for
the purposes of this Act...makes use of...any doéument
which is false in a material particular, he shall be iiable
to a penalty of £500." The Company was convicted despite
‘the fact that the acts were not those of its directors but

merely of its secretary and a branch manager.

In Scotland, however, the first case where corporate
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criminal liability for cbmmon law crimes was considered is
Dean v John Menzies (Holdings) Ltd ’* in which a limited
company that operates a chain of bookshops in Scotland was
charged with the commoﬂ law offense of " shamelessly
indecent conduct” in that they were alleged to have'sold or
exposed for sale various indecent and obscene magazinés.
The High court held that a company could not commit a
érime of shameless'indecency.75 This is because ;according
to Lord Maxwell, there was no clear single fiction
recognised by Scots iaw for these purposes.jé In addition,

Lord Stott said:’’

"It is I think self-evident that there are certain
crimes and offences which cannot be committed by a
corporate body. Murder is such a crime , not only,
as the Advocate-Depute conceded, because a company
cannot be imprisoned but because it is incapable of
having that wicked intent or recklessness of mind
necessary to constitute the crime of murder .Other
examples which come to mind are reset and perjury.
In my opinion the offence of conducting oneself in
a shamelessly indecent manner falls into the same
category."”

The very recent case is that of Purcell Meats
(Scotland) Ltd. v. McLeod '® which is the first case in a
Scottish Common Law prosecution where it is decided that
the actions and knowledge of "individuals of the necessary

79 Here, the-

status” can be ascertained to a company.
company was charged with attempted fraud arising from an
incident in which the premium certification stamps £from

nine carcases of beef were obliterated and an Intervention
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Boérd for Aéricultural Produce Exemptioh Stamp applied
insteadﬁ As a result of this the company was exempted from
the reﬁayment of the beef premium clawback amounting to
£411. At first instance, the éheriff repelled the pleas to
the competency and reievancy of this amended complaint. In
its appeal to the High Court against the decision the
company produced two argﬁments. The first one is that the
complaint was incompetent as a limited Company was
incapable of forming the requisite mens rea for the
offence, and the second argument is that it was lacking in
specification in that the person or persons through whom or
by whom the limited company had acted(operated) were not
identified and that it was not possible to impute the
mental state of a natural person to the company if the
identity of that person was unknown, and accérdingly the
action should be dismissed. In delivering the judgement.of

80

the Court , The Lord Justice Clerk quoted the dictum of

Lord Reid in the case of Tesco Supermarkets ILtd. v.
Nﬁiﬁjﬁjﬁl which his Lordship apparently accepted in its
entirety. He concluded that the charge was sufficient in
competency and spe;ification. That is to'say that it is
competent to charge a limited company with the common law
crime of attempted fraud, even though the crime has a

prerequisite of mens rea.8?

However it is worthy of note
that although the general principle of imputing directors'
acts to the company is normally applied in cases involving

delict or tort and crime, there are 1limits to its
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application.83 For example, it has been held that a company

84

cannot be indicted for an offence of violence or for

conspiracy with a director who is its only responsible

85 Furthermore, there are some offences which

officer.
. . 86 , : .
cannot be committed by companies such as bigamy, perjury,

rape or murder

2.4.- Ihg_altgi_ﬁgg_gﬁ;Ihﬁ_QQmRRHX

Although as seen above the alter ego doctrine (organic
theory) has been applied to both delict/tort and criminal
law. This 1is by treating certain persons as the Company
itself and their acts are the company's acts and their
will, the company's will. However, it remained unclear as
to exactly whose acts and intentions could be attributed to
the company.87 In other words, at what point in the company
hierarchy will individuals cease to be treated as servants
or agents and start to be treated as the company itself?
The question seems .to be tied in with the issue of
delegation of managerial powers within the company88 and
how the level of the officer or employee in the corpofate
hierarchy affects liability of the company89 In fact the
answer for this question can be derived from different

statements and authorities in a number of cases. For

example, in J.C Houghton & Co. v. Nothard, lLowe and Wills
LLQ_gO in an attempt to clarify the category of persohs

whose acts may be imputed to the company. Viscount Dunedin
, ,91
said "The knowledge of the company can only be the

- knowledge of persons who are entitled to represent the
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company. It may be assumed that the knowledge of directors
is in ordinary circumstances that of the company". However,
this view seems to be rather general and broad. Thus in

H.L. Bolton (Engineering) Co. Ltd V. TI.J, Graham and Sons
ld;i.gz, Lord Denning went further trying to be more
specific. This is by drawing a line between the acts of
those directofs and mangers who control what the company
actually does and the acts of mere servants who simply
carry out orders from above. His Lordship séid:93‘"0thers
~are directors and managers who represent the directing mind
and will of the company, and control what it does. The

state of mind of these managers is the state of mind of the

company and is treated by the law as such".

Similarly, Judge Chapman, in R.V. Stanley Haulage

Lt 1-94

decided that a corporation could be held 1liable
where the authority held by the officer in question Qas
managerial, and wheré his decisions over the felevant
aspect of corporate affairs could be made without further
reference to any superior. Again in Magna Plant Ltd v.
‘MiLthll 95 it was pointed out by Lord Parker _C.J. That a
corporation could only be held liable for the knowledge and
"acts of the responsible officers forming the brain, or in
the case of an individual, a person tb whom delegation in
the true sense of delegation of management has been
passed."96 This view was adopted again in Tesco Supermarket
Ltd._v. Ng;;;g§§.97 In the light of the above cases Dr.

Leigh suggested that there are two circumstances in which

criminal liability may be imposed." It may be imposed in



202

respect of actions commanded by the board of directors as
the brain, or by a responsibilé officer enjoyng managerial
functions"98 In Canada the'dqctrine of identification seems
to be wider and extends beyond directors to include high
managerial persons who have been given autonomous
~ responsibility and an extensive authority over a particular
area of corporate acti\}ity;g9 In a recent case, R.V. Spot
Supermarket Ingloo It'wasvheld that the acts of a Company
Supervisor and auditors were the acts of the cbrporation.

101 "One must

In delivering his judgement Lamer, J.A said
not lose sight of the fact that the board of directors had
delegated to the company auditors complete 1atitude to
decide on all accounting questions with the company
supervisor." |
. On the other hand, the position in Britain as Mr. Fien
102 put it is slightly more conservative than in Canada.
Thié can be clearly noticed in the receﬁt leading case
T rmark - Ltd. v. Nag;r§§§103 whére the House of
Lords held that a branch manager, one of a several hundred,
was not sufficiently superior to be the alter ego of the
company. Thié is because the persons or delegates who could
be identified with the company as Viscount Dilhorne noted,
must have control and management, with full discretionary
powers, of some sections of the company's business.

' Finally, it is worthy of note that even in the

circumstances where directors acts and mind are treated as

the acts and mind of the company. They are not the company
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as such. Consequently, it can be said that the principle of
separate personality remains the norm and indeed one of the

strongest rules in modern Company law.
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Notes

1_,

77—

Article 549(1) of the Commercial Code 1975 provides that
"A company does not have a juristic personality until
its enrollment in the register of commerce”.

Article 766 of thé Commercial Code 1975 provides: "La
personalité morale de la société subsist pour les
besoins de la liquidation, jusqu’'a la cloture de celle-
ci.”

Article 50(1) of the Civil Code 1975 (modified 1986) "La
personne morale jouit, dans les limites determinees par
la loi, de tout les droits, a l'exclusion de ce qui sont
propres a la personne physique”.

Mahrez, A., Droit Commercial en Algerie (Sociétés

CommerciaieS), 2nd edition, 1980, at p.68.

Similar view was expressed by Pickering, M.A., "The

company as a separate legal entity", (1968), 31
M.L.R.481 at p. 509. He noted that the company as an
artificial person differs  from a natural person in two
main respects. Firstly," the extent or range of the
capacity with which it may be endowed is very much more
restricted that that of an individual. Secondly, its
ultimate motivation is not that of one person but of an
association of persons, who usually act by majority:
rule, and who customarily delegate the exercise of their
powers of control over many of the company's affairs to
others."”

Article 593 of the Algerian Commercial code 1975
provides : "La société par action est désignée par une
dénomination sociale qui doit étre précédé au suivi par
de la mention de la forme de la société et du montant
du capital social.”

Article 547 of the Algerian Commercial code provides
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"The domicile of +the company is at the firm's
headquarters. Companies which operate in Algeria are
subject to Algerian law". '

8- Artiéle 50 of the Civil Code 1975 (modified 1986)

9- See Pennington, R,R., Company law, 5th edition 1985,
p.46; See for example section 13(2) of the Companies Act
1948 which provides: "From the date of incorpbration
mentioned in the certificate of incorporation, the
subscribers of the memorandum, together with such other
persons as may from time to time become members of thé
company, shall be a body corporate by the name contained
in the memorandum, capable forthwith of exercising all
the functions of an incorporated company, and having
perpetual succession and a common seal, but with such
liability on the part of the members to contribute to
the assets of the company in the event of its being
wound up as is mentioned in this Act."”

10- Gower, L.C.B., Principles of Modern Company Law, 4th
Edition, 1979, p. 100.

11- Unlike English partnership, Scottish Partnership is " a
legal person distinct from the partners of whom it is
composed."” (Partnership Act>1890 section 4(2) i.e It hasv
a separate legal existence and is not merely the
association of two or more persons. The property of the
firm belongs to the firm and the firm's debts are the 
debts of the firm, although each partner may ultimately
be made personally liable for the firm's debts; See also
Hemphill,P.C., "The Personality of the Partnership in
Scotland", (1984), Jur.Rev, 208 |

12- [1897] A.C.22

13- See Silvertown, A.H., "Piercing the Corporate Veil",
(1989) 133, S.J. 346.

14- [1897] A.C.22 at p.51
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15- Some of these cases existed before Salomon's -case such
as Farrar v. Farrar Ltd [(1888] 40 Ch.D. 395; North-West
Transportation Co. v. Beatty [1887] 12 App.CAS. 589. For
more details see Schmitthbff, C.M., Palmer's Company lLaw,
24th edition, 1987, p.202. R

16— [1914] 3 K.B. 252; also see Lee v. Lees Air Farming Ltd.
[1961] A.C. 12

17- [1914]3 K.B. 252 at p. 254

18- [1925] A.C. 619

19- At p.633

20- [1962] 2 All E.R. 417

21- Ibid, at p. 420

22- see Ruthven, E.K.B., "Lifting the Veil of ;ncorporatibn
in Scotland” (1969) Jur.Rev, 1 at p.2

23— Ibid

24- (1878) 6 R. 392 at p. 401

25- See Samuels. A.,"Lifting the Veil" (1964) J.B.L.107. Her
noted "Ever since Salomon v. Salomon [1897] A.C.22 the
separate legal idehtity of a company from its memberé has
stood as a fundamental principle of our law".

26- Kahh, F., "Some Reflections on Company Law Reform",
(1944), 7 M.L.R.54 at p. 55 1in which the decision in
Salomon v.Salomon & Co, Ltd. was described'as "calamitous
decision” See also Wedderburn, "Compahy Law Reform"”
(1965) Fabian Tract. 363, at p.2

27- See Powell-Smith,V., Ihg_Laﬂ_jﬂd_ﬁ:ighigg_ﬁglﬁhing_tg

Company Directors., 1969, p.143 |
28- Hunter, M., "The Civil Liability of Company Directors in
United Kingdom"™ (1981) 9 int,Bus Lawy, at p.231.

29- [1962] 1 W.L.R 832; see also Gilford M r mpany V.
Horne [1933] Ch. 935

30- Ibid, at p. 836

31- 1978 S.C (H.L) 90; 1977 S.C 84; 1978 S.L.T 159
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32- In this respect an American author submits that "on the
one hand we wish to encourage development of our economy
by allowing persons to invest their money in business
enterprise without the risk of unlimited personal
liability. On the other hand, we do not wish to allow the
corporate entity to be used 'to defeat public convenience
to justify wrong, protect fraud, or defend crime"; see
Prentice R.A., Law_of Business Organisations and
Securities Regulation, 1987, p.179. |

33- This is known in Germany as "Breaching of the wall of
the corporation

34- Hunter. M., supra, note 28, p.231

35- Gullick. J.M, Ranking and Spicer's Company Law 13th
edition, 1987, p.5 _

36- See for example, Dobson, J.M., " fLifting the Veil' in
Four Countries. The Law of Argentina, England, France and
the United States" (1986) 35 I.C.L.Q. p.839

37— See Ruthven E.K.B, "Lifting the Veil of Incorporation in
Scotland”, (1969), Jur Rev. p.5

38- See the Companies Act 1985, section 24 (membership):
section 349(4) (failure to use the correct company name);
The Insolvency Act 1986, section 213 (Fraudulent trading)
section 214 (Wrongful Trading) , | -

39- Dgimglgr Company Ltd V. Continental Tyre and Rubber

' bcgmpany_iﬁﬁL Ltd [1961] 2 A.C. 307 :

40- See Barc and Bowen (editors), IQlléy's Company Law,
1987, p. 571

41- Schmitthoff, C.M., (editor), Palmer's Company Law, vol
1, The treatise, 24th edition, 1987, p.215

42- See chapter 4 supra

43- Percival v. Wright [1902] 2 Ch.421.

44— Pennington, R.R., Directors Personal Liability, 1986, p.
148 |
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45- Ibid, at p.149

46- [1880] 5 Q.B.D. 518

47- [1983] BCLC 461 at p. 487 per Dillon, L.J; [1983] Ch.258

48- Ibid, see also Clark v. Urquart (1930) A.C. 28 where it
was held that directors are not liable to the lender for
the insufficiency of the assets of the company to repay
the loan which caused by the directors negligent
mismanagement. per Lord Sumner at p.53 of the report.

49~ See chapter Two, supra; HoWeVer, they are subject to
section 35 of the Companies Act 1985 now amended by
Companies Act 1989. ‘ |

50- Actual authority may be expressed or implied. See
Chapter Two, supra

51- Elkington & Co. V. Hiirter ([1892] 2 Ch.452

52- [1866] 2 Ch. 77 ’

53- at p. 89

54- (1880) 5 A.C. 317

55- At p. 326

56- At p.331

57- [1904] A.C. 423;see also Mousell Brothers Ltd v. London
and Nort-western Railway Company {1917] 2 K.B. 836 which
has been 1long been regarded as the leading case on
vicarious responsibility. see Gordon, The Criminal ILaw of
Scotland, 2nd ed., 1978, at p. 301 et seq

58- At p. 426

59- Gower L.C.B., Principles of Modern Company Law, 4th
edition 1979, at p. 205.

60- Leigh, L.H., "The Criminal Liability of Corporations in
English TLaw", 1969. p.97; see also Leigh, L.H., "The

Alter Ego of a Company", (1965) 28 M.L.R 584

61- Pickering, M.A., "The Company as a Separate Legal
Identity”™ (1968) 31_M.L.R 481 at p.503

62- [1915] A.C.705; see also Houghton and Co v. Nothard,
Lowe and Wills [1928] A.C. 1 at p. 14 where Lord Dunedin
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submitted that a company 1s not...a being who has eyes
and ears". ’

63- [1915] A.C.705 at p. 713

64— For example, Merchant Shipping, Landlord and Tenant,
Tort Criminal Law »

65- Leigh, L.H., The Criminal Liability of Corporations in
English Law, (1969), p. 100 ,

66- [1951] 2 All E.R. 968; see also other cases where the
organic theory was applied such as, Royal Exchange
Assurance Co. v._Kingsley Navigation Company [1923] A.C.
235; Robin Hood Mills Ltd. v. Paterson Steamships United
[1937] 3 DLR 1

67- [1957] 1 Q.B. 159; also regarding the application of the
principle see the Lady Gwendolen Case (1965) 2 All E.R.
283 where it was indicated by Wilmer and Winn L.JJ. that
the person whose fault is to be taken as that of the
corporation need not be a director .In the words of Winn
LJ: (P.302) "Wherever the fault either occurs in a
function or sphere of action which the owner has retained
for himself or is that of a manager independent of the
owner to whom the owner has surrendered all relevant
powersiof control, it is "actual fault of" the owner
within the meaning of the section.”

68- [1957] 1 Q.B. 159 at p. 172 "A company may in many ways
be likened to a human body. It has a brain and nerve
center which controls what it does. It also has hands
which hold the tools and act in accordance with
directions from the center. Some of the people in the
company are mere servants and agents who are nothing more
than hands to do the work and cannot be said to represent
the mind or will. Others are directors and managers who
represent the directing mind and will of the company, and

control what it does. The state of mind of these managers
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is the state of mind of the company and is treated by
the law as such. So you will find that in céses where the
law requires personal fault as a condition of liability
in tort, the fault ofvthe manager will be the personal
fault of the company.... So also in the criminal law, in
cases where the law requires a guilty mind as avcondition
of a criminal offence, the guilty mind of the directors
or the managers will reder the company itself guilty."

69- [1944] K.B. 146

70- At p.156

71- [1944] K.B. 146

72- Stable. J said at p. 559 " Where in any particular case
there is evidence to go to a jury that the criminal act
of an agent inciuding his state of mind, intention,
knowledge or belief is the act of the company and...
whether the jury are satisfied that it has been proved,
must depend on the nature of the charge, the relative
position of the officer or agent and the other relevant
facts and circumstances of the case”.

73- [1944] 2 All E.R. 515

74- 1981 S.L.T. 50; See also Stuart, S.L., "The Case of the
Shameless Company (Dean v. John Menzies (Holdings) Ltd.)
High Court of Justiciary, 3/10/80", (1981)26 J,L.S. 176
and 222 | '

75- Unlike the majority of the court (Lord Stott and Lord
Maxwell) the dissenting Judge (Lord Cameron) held that it
could be committed by a company.b |

76- 1981 S.L.T. 50 at p.64

77- Ibid, at p.59

78- 1987. S.L.T 528

79- Whyte, D., "Corporate Criminal Liability", (1987) S.L.T.

348 at p. 349

80- which is composed of Lord Justice-Clerk and Lords
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Robertson and MacDonald
81- [1972] A.C.153 at p.170 "[A corporation] must act through
living persons, though not always one or the same person. Then the
 person who acts is not speaking or acting for the company. He is
acting as the company and his mind which directs his acts is the -
mind of the company. There is no question of the company being
vicariouély liable. He is not acting as a serﬁant, representative,
agent or delegate. He is an embodiment of the company or one could
say, "he hears and speaks through the persona of the company,
within his appropriate sphere, and his mind is the mind of the
company. If it is a guilty mind then that guilt is the guilt of the
company. It must be a question of law whether, bncevthe facts have
been ascertained, a person in doing particular things is to be
regarded as the company or merely as the compay's Servant~or agent.
In that case any liability of the company can only be a statutory
or vicarious liability."

82- 1987,S.L.T. at pp. 529- 530

83— See Leigh, L.H., supra, note 60, pp.57—- 64
84- R v. Cory Bros & Co Ltd [1927]1 K.B. 810
85- R v. McDhonnell [1966]1 Q.B.233

86— See remarks of Stable J in Rex v. I.C.R Houlage 1Ltd
[1944] K.B. 551 at p. 554; See also Notes, "Criminal

Liability of Corporations", (1914) 14 Col ,Law ,Rev. 241
at pp.242-243; Winn, "The Criminal Responsibility of
Corporations", (1927/1929)3 C.L.J., 398; Welsh, R.S.,The
Criminal Liability Of Corporations" (1946) 62 L.Q.R. 345
at pp. 362-365 ‘

87- Leigh, L.H., "The Alter Ego of A Company "(1965) 28
M,L,R. 584; Williams, G., Tex k of Criminal Law, 1978,

at p. 947; Wells, C., "Manslaughter and Corporate Crime",
(1989) 139 N;LAQ. 931

88— see Chapter 3, supra

89- Fien, Cy.M., "Liability of a Corporation for Acts of
Corporate Officials in the Tax Field, and Liability of
Corporate Officials for Acts of a Corporation”, (1982)

Corporate Management Tax Conference, 177 at p.182
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90- [1928] A.C. 1, see also Fantan v. Denville ([1932] 2 K.B.309,329
where Green L.J said: "A general manager of the business is deemed
to be the alter ego of the company, and it would be responsible

~ for his personal negligence."

91- Ibid at p. 14

92- [1957] 1 Q.B. 159

93- At p. 172

94- [1964] Crim. L.R. 221, see also John Henshall (Queries) Ltd v.
Harvey, [1965] 2 Q.B 233 |

95- [1966] Crim. L.R. 395

96- see Leigh, L.H. "By Whom a Company Permit?" (1966) 29 M.L.R 568
at p. 569 |

97- [1972] A.C.153 at p.171 in which Lord Reid said:" Normally the
board of directors, the managing director and perhaps other
superior officers of a company carry out the functions of
management and speak and act as the company. Their subordinates do
not. They carry out orders from above and it can make no difference
that they are given some measure of discretion. But the board of
directors may delegate some part of their functions of management
giving to their delegate full discretion to act independently of
instructions from them. I see no difficulty in holding that they
have thereby put such a delegate in their place so that within
the scope of the delegation he can act as the company."

98- Leigh, L.H., supra, note 96, at p. 570

‘99f Fien, Cy.M, supra, note 89, at p. 183 ,

100- (1979), 50 C C C (2d) 239 (Que. C.A); see also R.V
W rl Mercur 1 Ltd. (1974), 18 C C C (2d) 248,
where a company was convicted of fraud arising from the
activities of its used cars sales manager in turning back
odometers, although he was neither an officer nor a

_ directof

101- 1979, 50 C C C (2d) 239 at p. 252

102- Fien, Cy.M, supra, note 79 , at p 184

103- [1972] A.C. 153
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Chapter Six
¢ 3 £ Liabilit £ C Dj |
Section 1: Persopal Liability of Directoxrs on
Copntracts

Since é company is an artificial person its contracts
are made on its behalf by its agents. As seen earlier, the
principal agents of the company are its directors to whom
wide powers of management are delegated, including the
power to make contracts. The general rule in company law is
that a director owes no fiduciary or contractual duty to
third parties, dealing with his companyl. Subject to the
provisions of section 213 of the Insolvency Act 1986
(pfeviously seétion 332 of 1948; section 630 of thé
Companies Act 1985 Act) he is never liable for the payment
of the company's debts even if it is insdlvent nor is he
liable for breach by the company of contracts made by the
company even though he has been instrumental in the
company's entering into the contract concerned. Moreover,
directors are not liable if the company cannot or fails to
perform a contract due to some other default, such as
negligence, on their partz. However, there are certain
circumstances in which a director becomes personally iiable
on a compény cbntract3. This 1is by accepting personal
liability either expressly or impliedly.4 The liability is
~express where a director contracts with a third party so as

to make himself rather than his company liable. This
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1iability arises by a voluntary act of the difector such as
guaranteeing the company's overdraft or accepting goods for
use in the company's business on his own name.® On the
other hand, the implied Iiability will arise when a
director signs .a contract in his own name without
mentioning the name of the company or mentioning thé name
without the word 'Limited' or its abbreviationG. Clearly,
if the director enters a contract with a fhird.party
without disclosing that he is acting as an agent for his
company, the agency rule of the undisclosed principle will
apply and therefore the director will be held perSonally
liable on the contract. Thus a director should make it
clear to the other party that the contract Qill be entered
into by the company, and not by the director peréonally.
Furthermore, a director may become personally liable even
in the case where he has expresslyvcontracted as an agent.
This is provided by section 349 of the Companies Act 1985:
"Every company shall have its name mentioned in legible
characters...in all bills of exchange, promissory notes,"
endorsements, cheques and orders for money or goods
purporting to be signed by or on behalf of the company...
(3) (a) if an officer of the company or any person on its
behalf...issues or authorises of any business letter of the
company...(4) signs or authorises to be signed bn behalf of
the company any bill of exchange promissory note
endorsement, cheque or order for monéy or goods in which
the company's name is not mentioned as required by

subsection (1), he is liable to a fine, and he is further
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personally liable to the holder of the bill of exchange,
(etc.)...for the amount of it b(unless it is duly paid by
the company)". |

This section shows clearly that the‘intention of the
legislation is to provide a sufficient protection for third
parties dealing with the company. This is by emphasising on
the use of the real name of the company and especially of
the word "Limited"7. The reason is that to make third
parties realise that they are dealing with limitéd
companies. Any breach of this enactment involves heavy
penalties and may impose personal liability on the
directors. In fact, directors have been held liable under
this provision 349 (Formerly section 108 CA 1948) in a
number of case. For example, Atkins & Co. v .Hardle8. The
directors were held personally liable on the bill as a
result of a hisdescription of the company in a bill of
exchange as the "Salt Water Baths Co., Ltd" instead of its
true name "The South Shields Salt Water Baths.gg. Ltd. In
addition, directors were held personally liéble only
because they omitted the connecting ampérsand, by writing
"L.R. Agencies Ltd." instead of "L. & R. Agencies Ltd."?
" This really shows the strictnéss of the législature with
the use of the name.

Similarly, when a director acts without authority or in
'excess of his authority, he will be held personally liable
to.the other party to the contract for the loss suffered by
the latter (third party) as a result of entering into the

contract. This is so even though he expressly contracted
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in the company's name or on its behalf. However, in this
situation the director is not 1liable as a party to the
contract, but for breaéh of warfanty of authoritylo. This
is the same rulevapplicable in the law of agency under
which the agent can only bind his principal when he acts
within his authority. But when he exceeds his authority his
principal is not bound, and the agent will be held
personally liable for breach of his warranty of authority;‘
There are a number of circumstances in which a director may
be held liable for breach of warranty of authority. For
example, if he concludes a contract beyond the company's
powers or ultra vires, and the impliéd warranty of
authority given to the other pérty by the director embodies
a promise that the contract is within the company's lawful
powersll. He'may also be liable if the contract entered is
beyond his powers although it is within the company poOwers
and made in its name. But simply because e.g the power in
question 1is reserved by the company's memorandum or
articles of of association to its shareholders in general
meeting. Likewise he will be held 1liable for breach of
warranty of authority if he contracts without delegated

authority by the board of directors to act on its behalf.l2

Section 2: Personal Liability of Directors in Delicts/Torts

A company, like any other employer, is liable for

Delicts committed by its servants in the course of their
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employmen£.13 Thus, the general rule is that directors as
such are not liable for delicts or civil wrongs of their
company or its servants ér agents. This is on the principle
that whoever commits a wrong is 1liable for it himselfl4,
For example, if a director himself commits a delict/tort in
the course of the performance of his duties for the company
he will be held personally 1liable for it Jointly and
severally with the company. He may also be liable to the
company for breach of duty. However, the commission.of the
delict/tort by the company does not maké the director
automatically liable for that tort simply by reason of
their being the directors of the company. English Authority
in tort can usefully be cited to clarify this area. In
Rainham Chemicals Works Ltd. V Bellevedece Fish Guano
ngpanlls in which a company was held responsible for
damages resulting from an explosion and fire at the
company's premises where it stored -explosive and
inflammable godds. In that case an attempt to make two
joint managing direcfors also responsible failed, although
the storage must have been known to them. It was argued
that the company was under their control and they were
responsible for the work. done by the employees of the
company. However, Lord Buckmaster said that the directors
would not be liable unless they expressly directed the
tortuous acts. In British Thomson Houston Co. v. Sterling
Accessories, Limitedl® a company and its directors were
sued for infringement bf a patent. It was held that the’

directors of a company cannot be liable for an infringement
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of patent by the company merely by reason of their position
as directors even though they were the sole directors and
shareholders of the infringing company. In the words of

LU

Tomlin JL7 .It must be established that either [the
defendant] himself is the tortfeasor or that he is the
employer or principle of thé ﬁortfeasof in relation to the
act complained of, or at any rate the person on whose
instructions‘the tort has béen committed". This means that
directors may be held personally liable for torts committed
by the company. Indeed, if a directqr‘ haé expressly
authorised the tort, or directed its commission by his‘
company, he will be just as liable as the company for the
consequences of this tort.18 1n additidn he cannot escape
liability by showing that he didn't know ﬁhe acts so
authorised were tortious or didn't care whether the acts
were tortious or notl?. In a recent case Evans (C) & Sons
Ltd. v. priighxand_LLdzo Slade LJ referred to a Canadian
case Mentmore Manufacturing v. National Merchandising

Manuﬂuﬁuu:uuL_QQ__lng+21 which was also about patent

infringement in which Le Daln 'J22 sa;d the following
principle:‘”I do not think we should go so fat as to hold
that the directbr or officer must know or have reason to
know that the acts which he directs or procures constitute
infringement".

In short, it can be said that a director cannot be held
- personally 1liable for his company's tort such as

trespasses, patent infringement, negligence, nuisance and
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defamation, merely because he is a director?3 but it must
be shown that he participated in or ordered the tortious
acts. However, the treatment of a director as a
participator or ‘instructor of the tort committed is a
question of fact to be decided on the circumstances of each
case. As L J Slade put it24 "In every case where it is
sought to make a director liable for his company's torts it
is necessary to examine with care what part he played
personally in regard to the act or acts complained of".
Likewise, directors aré not liable for the fraud of their
co-directors unless they have expressly or impliedly

authorised it?25
Section 3: Statutory Liabilities of Company Directors

In addition to their general management responsibilities,
company directors are also subject to certain liabilities
imposed upon them by the acts.?% Indeed there are a numbexr
of statutory provisions which the directors have to comply
with and directors who have been or are in default shall be
personally liable for breaches of the Companies Acts
provisions to persons other than the company. There are
altogether 202 criminal offences created by the Companies
Act 1985 for contravention of its provision, some of which
have’now been re-enacted in the Insolvency Act 1986. All of
these offences are ?unishable by a fine and 37 of them are
also punishable by imprisonment with or without the option

of a fine 27.In addition part X of the Companies Act 1985
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as amended by Companies Act 1989 provides a group of
sections enforcing fair dealing by directors. These
invalidate certain transactions which could be used by
directors for improper purposes to confer personal benefits
upon themselves. Other’transactions are only permitted on
compliance with approvai of the general‘meeting. Examples
are section 320 of the Companies Act 1985 which provides
that subject to certain exceptions, a company shall not
enter into an arrangement whereby a director of the company
or its holding company or a person connected with such a
director isAto acquire one or more non-cash assets of the
requisite value from the company; or the company is to
acquire one or more such non-cash assets from such a
director or a person so connected; unless the arrangement
is first approved by a resolution of the company in general
}meetihg. Similarly, according to section 319 a company may
not include in a director's service contract or any other
agreemeht a teem by which the director will be employed by
the company or any of its subsidiaries, whether as a
director or in any other capacity, for a period exceeding 5
years which cannot be terminated for any reason whatsoever
by the company giving notice, unless the term is first
approved by a general meeting by ordinary resolution or
such other resolution of a general meeting as the‘articles
provide. This section intends to highlight,‘ although
briefly, certain circumstances where this statutory

liability arises.
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3.1.- Liability £ (i tation) Mis-stat !

A frequently occurring instance of a director's
liability for fraud or misrepresentation is in relation to
the contents.of a public company's prospectus28 which is
defined by section 744 of the Companies Act 1985 as " Any
prospectus, notice, circular, advertisement, or other
invitation offering to the pﬁblic for subscription or
purchase any shafes'or debentures of a company". Under
Section 67 of the Companies Act 1985 the director of the
company will be personally liable on a mis—-statement in a
prospectus to any person who subscribes for shares and
debentures on the faith of the prospectus and who has
suffered loss and damage. In other words, the directors
liability will arise either when there is a false statement
in the prospectus or there has been a wilful non-disclosure
of material information. In such case the directors are
liable to compensate any person who relied on the unﬁrue
.statement in the prospectus when subscribing for any shares
or debentures. The pérsons liable to pay the compensation
are defined by section 67 (2) as follows:

(a) every person who 1is é director of the company at the
time of the issue of the prospectus,

(b) every person who authorised himself to be named and is
named, in the prospectus as a director or as having agreed
to become a director (either immediately or after an
interval of time),

(c) every person being a promoter of the company and
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(d) every person who has authorised the issue of the

prospectus.

The plaintiff need‘ only prove a mis-statement or
>omission and loss as a result to establish liability29-
Once the 1liability is established‘the persons mentioned
above are liable to compensate him gnless they can prove
one of the defences provided by section 68 CA 1985. Thus a
director will not be liable under Section 67 if he can
prove that the prospectus was iesued without his knowledge
or consent and that on becoming aware of its issue he gave
vreasonable public notice that it was issued without his
knowledge or consent. Likewise, a director will not be
liable after the prospectus is issued and before any
allotment or'sale if, on becoming aware of any false
statement, he withdraws his consent and gives reasonable
public notice of the withdrawal and the reason for it.
Furthermore, section 68(2) adds that a director will not be
responsible as regards any false statement if he had
reasonable ground to believe the statement was true.30
Section 68(2) (a), or where the untrue statement was made on
the authority of an expert31 reasonably believed to be
competent who had given and not withdrawn his consent
before a copy of the prospectus was delivered to the
compaﬁy's registry. Again, no liability to the directors
where the statement was a fair representation of a
statement made by an official person (e.g Minister or a
member of the Government Service of the UK or an oversees

Government)32 or an extract from some public official
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document . However, failure to prove the above defences
gives rise to both Civil and Criminal proceedings against

those who are responsible for them.

3.1.1.- Civil 1liability

It appears that subscribers for sharesﬂvrights like
any other third parties rights dealing with the company are
safeguarded by the law. This may clearly be deduced from a
number of remedies provided by the legislature. For
example, in reSpect of subscribers who relied on false
statemeﬁt when subscribing for shares the law provides
various civilvremedies to enable such peréons to recover
from the loss.they have sustained as a result éf their
subscription. What is more is that these remedies are
cumulative and thus, for example, the rescission of an "
allotment of shares or debentures by a subscriber to
recover his money does not prevent him from pursuing a
claim for damages for deceit or negligence or a statutory
claim for compensation for false statements in a
prospectus33. A statutory claim for compensation is
provided by sections 150 and 166’of the Financial Servicess
Act 1986. Under these sections any subscriber for shares or
debentures under a prospectus 1is entitled to recover
compensation frbm directors who are responsible for issuing
it for any financial loss which they suffer as a result of
any untrue statement of fact contained in the prospectus.
Furthermore, a subscriber if in Scotland may rely on the

Law Reform (Miscellaneus Provisions) (Scotland) 1985, or if
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in England on the Misrepresentation Act 1967 which gives a
person who is induced to enter a contract by reason of a
negligent misrepresentation, a right to recover damages in
addition to his right to rescind the contract.

The Common Law remedy against directors for untrue
statements in a prospectﬁs was an action for damage for
fraud. It was held in Derry v. Peek34 that in an action for
fraud (deceit) the plaintiff must prove actual fraud. In
this case a prospectus was'issued by the directors stating
that the company, under its special Act, had the right to
use steam’power inétead of horses. The plaintiff subscribed
for shares on the faith of this statement. The Board of
Trade afterwards refused its consent, and the company was
wound up. The plainﬁiff sued the directors for damages of
fraud. It was held that directors werefnét liabié as the
statéﬁent had been made by them in the honest belief that
it was true, and fraud is onlyvproved when it is shown that
a false representation‘haé been knowingly, or without
caring whether it be true or false. The same judgment was
adopted in Akerhielm v. De mare where the subscriber
brought an action for fraud on the ground that untrue
statement in the prospectus had induced him to subscribe
for share. However, his action was failed and the court
held that the representor was not liable for fraud because
he honestly believed the representation to be true in the
sense in which he understood it. The measure of damages for

fraud is the difference between the actual wvalue of the
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shares at the time of allotment and the sum paid for

them.35

3.1.2.- Crimipnal Liability

The criminal liability of directors for mis—statement
in a prospectuéiis stated in a number of statutes. Indeed,
the offences which arise when inducing persons to subscribe
for shéres seem to be serious and may be'punished by a fine
or by long prison sentences. For example, under the
Prevention of Fraud (Investments) Act, it is a criminal
offence (triable on indidtment only) for any person to
induce or'attempt to induce another person to enter into,
or offer to enter into -any agreement for acquiring or
subscribing for shares by: |
(a) using a statement, promise or forecast that he knows to
be misleading,
(b) by recklessly making (dishonestly or otherwise) a
statement, promisé or forecast that is misleadihg, false or
deceptive. Similarly, section 15 of the The Theft Act 1968
make it’an offence (triable on indictment only) dishonestiy
to obtain by deception (whether deliberate or reckless)
property belonging to another with the intention of
permanently depriving the other of it. Section 19 of the
same act (which replaces section 84 of the Larceny Act
1969) provides that an officer of a body corporate or
unincorporated association ( or a person purporting to act
as such) who, with intent to deceive members or creditors

about its affairs, publishes or concurs in publishing a
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- written statement or account which to his knowledge is or
-maybe misleading, false’ or deéeptive in a material
particulér, is iiable to seven-yéars imprisonment. This
provision of the Theft Act does not apply to Scotland36.
In addition, under section 47 of the Financial Sefvices Act
1986‘it is an offence for a pefson either to make a
statement, promise-vof forecast which he knows to be
misleading, false or deceptive, or if he dishonestly
conceals any méterial facts, or if he reckléssly makes
(dishonestly or otherwisé) a statement, promise or forecasﬁ
which is misleading, false or deceptive if that statement
etc...is for the purpose of ihducing another to enter into
any investment agreement. The maximum sentence under this
provision is seven years imprisonment. The Companies Act
1985 also deals with the issue of criminal liability of
directors for false statements in prospectuses. Section 70
(1) provides that any person who authorised the issue of
the prospectus with an untrue statement included in it is
guilty of an offence and liable to imprisonment (up to two
years on conviction on indictment) (CA 1985,'Sch. 24) or a
fine, or both. However, this section provides two statutory
defences that enables the accused to escapé conviction;
which are: |

1- That thé fact mis-stated was immaterial

2- That the accused has reasonable ground'to.believe

and, up to the time of the issue of the prospectus,

believe that the statement was true.
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3.2.- Liability for Fraudulent Tzading

As noted previously directors are required to act bona
fide and show a reasonable standard of care and skill
while running the company's business. Otherwise they will
be in breach of their managerial duties. In addition, the
management ofvthe company in a negligent manner gives rise
to directors 1liability to ‘the ‘company and it's
shareholders. This principles apply eqﬁally whether the
company is solvent or in insolvent liquidation. Indeed they
- may apply more strongly in‘the latericase by reason of the
director's liability to the company's creditors, who may be
suffered by his acts. Section 630 of the Companies Act 1985
(previously section 333 of the Companies Act 1948) grants
rights of action to the liquidator or any creditor or
shareholder, to sue any officer of the company fof
misfeasance or breach of duty, as well'as misapplication of
funds or for an account of his dealing with thé company's
property. Similarly, liability may be imposed by an order
of the court under section 213 and section 214 of the
Insolvency Act 1986, for the negligent management of a
company's affairs by its directors resulting in its
insolvency. According to section 213 Insolvency Act if in,
the course of a winding up a company, it appears to the
court that the company's business has been carried.on with
intent to defraud it's creditors or the creditors of any
other person, or for any fraudulent purpose, the court, on

the application of the liquidator, may declare that any
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person who were knowingly parties to the fraudulent trading
shall make such contributions to the company's assets as
the court thinks proper. This section shows clearly the
intention of the legislature in-protecting the creditors
rights from the abuses and misconduct of company

directors.As Professor Gower put it37

"This section (formerly was 332 of the Companies Act 1948)
represents a potent weapon in the hands of directors which
exercises . a restraining influence on over-sanguine
directors...It is probably the most serious attempt which
has yet been made to protect creditors generally (as opposed
to the revenue) from the abuses inherent in the rigid
“application of the corporate entity concept".

In regard to what constitutes fraudulent trading, the
courts have been reluctant to put forward a definition and
it is difficult to formulate general principles from the
decided cases38, However, it appears that the crucial
eleménts of fraudulent trading are that the business of the
company has been carried on with intent to défraud
creditors...or...for any fraudulent purpose. In the leading
case Re William C Leith Bros Ltd3? where further supplies
of goods were ordéred for the company by the directors on
the advice of the managing director despite the fact that
there was no prospect of the company paying for them. In

holding the managing director liable Maugham, J said,

"If a company continues to carry on business and
to incur debts at the time where there is to the
knowledge of the directors no reasonable prospect
of the creditors ever receiving payment of those
debts, it 1is, in general, a proper inference that
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the company is carrying on business with intent to
defraud”.

However, this‘finding was narrowed in a subsequent case
RQ_Raingk_and_Lan_LLd40 where Maugham, J said that the
words "defraud"” énd "fraudulent purpose" connote "real
dishonesty involving, according to current notions of fair
trading among commercial men at the present day, real moral
blame". The meaning of the phrase 'intent to defraud' in
the Combanies Aét 1985, section 458, and Insolvency Act
1986, section 213 was considered by the Court of Appeal, in
R.V. Granth§m41. The court noted a relevant dictum of Lord

Radcliffe in Welham v. DPp42

"Now, I think there are one or two things that can
be said with confidence about the meaning of this
word 'defraud'. It requires a person as its object:
That is, defrauding involves doing something to
someone. Although in the nature of things it is
almost invariably associated with the obtaining of
an advantage for the person who commits the fraud.
that ultimately determines its meaning."43

It is quite clear that té thain an order making
individuals personally liable under section 213 of the
Insolvency Act 1986, it might be provided that the director
or other person whom it is sought to make liable Qas guilty
of fraud, and not merely of negligent mismanagement..Under
section 458 of the Companies Act 1985, fraudulent trading
is a criminal offence punishable by fine or imprisonment
and may be committed whéther the company is. subsequently

wound up or not. For this reason, the same high standard of
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proof of fraud is required to obtain an order imposing
personal liability on them as is required fdr a criminal
conviction.44 According to section 213 of the insolvency

Act 1986 applications for orders imposing personal
liability on directors who are guilty of fraudulent trading
can be made only by the liquidator and in consequence a
~creditor cannot intervene in ordef to secure a payment
direct to himself, as happened in Re Cyona Distributors?d.
The wording of section 213 of tne Insolvency Act 1986
differs from that used in earlier legislation (Section 332
of the Companies Act 1948, and section 630 of the Companies
Act 1985). Under the latter (section 332) the application
for the same order (imposing personal liability) could be
made by a creditor or shareholder of the company, as well
as by its liquidator. In contrast, under section 213 of the
insolvency Act 1986, all applications for the above orders
must be made by the liquidator.

It has been established in a number of cases that a
single transaction can constitute "carrying on business".
For example, invBg_ﬁgIgld_gggggx_ghgmigalg_LLQ46 Templeman
J said "It does not matter for the purposes of [S.S 458 and
213] that only one creditor was defrauded, and by . one
transaction, provided that the transaction_can properly be
described as a fraud on a creditor perpetuated in the
course of carrying on businesSﬁ; Indeed in R V Lockwood?’
the defendant was held to have been rightly convicted under

section 458 of the Companies Act 1985, on the basis of a
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simple transaction.

The expression "pafties to" in section 213 of the
Insolvency Act 1986 inyolves some positive steps. In other
words, it must be proved that individuals whom it sought to
make liable took an active part in the management,of the
company dﬁring-the period while debts or other liabilities
were incurred fraudulently; In Maidstone Buildings
Provisions Ltd.48 it was held that a company secretary, who
knew that the company was insolvent but failed to advise
the company's directors that the company should cease
trading was not included among "parties to the carrying on
of the business" with ‘intent to defraud creditors and,
therefore éannot be made liable under the section, although
he 1is guilty of negligence in failing to advise the
directors, and in such case he could be sued by the company
for breach of duty as an officer of the company or for
breach of a contract to advise it properly49 Similarly, a
controlling shareholder or shareholders (including a parent
company of a group) cannot'be~personally liable for a
company's debts by an order of thé court, merely because of
their position but it must be shown that they gave
instruction or took part in making management decisions

».

which were intended to defraud creditorsSO.‘bn the othef
hand, it was held in Bg_Qg;alg_gggpgz_ghgmigglg_LLQ51 that

a creditor who, knowing of the circumsténces, acceptea:
money fraudulently obtained by the company may be liable to
repay it even if he took no part in the fraudulent trading

itself. In his judgement Templeman J said:°1(a)
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"A creditor is a party to the vcarrying on of a
business with intent to defraud‘creditors if he accepts
money wﬁich he knows full well has been procured by the
company carrying on business with- intent to defraud

creditors for the_véry'purpose of making the payment”

The extent of liability‘ of those responsible for
fraudulent trading,is subject to the court's discretion.
" When the directors are declared by the court to be
responsible for fraudulent trading, it méy change their
liability against any securities which they hold against
the company52. They may also be disqualified from acting in
the management of companies for a period not exceeding 15

years33, and may be made criminally liable as well.%4

3.3.- Hrongful Trading

In addition to the existing provisions regarding
fraudulent trading, the Insolvency Act 1986 introduced the
new concept of personal liability for'wrongful trading in
section 214 53, This section was enacted, pursuant to the
recommendation of the Review Committee on Insolvency Law
and Practice chaired by Sir Kenneth_Cork56 td eliminate the
need to prove fraud under the Fraudulent Trading Provisionf
This is because of the practical difficulties of
establishing the fraud element of fraudulent trading which
was an obstacle for a 1liquidator to éucceed in an

application for the imposition of a personal liability for

fraudulent trading.®? The situation resulted in exemption



233

for many directors who had carried on the business
recklessly. Thus the purpose ofvthis section (214) of the
Insolvency Act 1986 is to impose personal liability on the
directdrs of ban insolvent company for trading while
‘insolvent but in the absence of fraud.%8 In other words;
under’sectibn 214 of the Insolvency Act 1986 civil persohal
liability could arise without proof of fraud or dishonesty
and withoﬁt requiring the full criminal standard of proof.
To establiéh wrongful trading the liquidator of é company
must show that  the coﬁpany has gone into an insolvent
liquidationk (i.e. its assets are inéufficient for the
payment of itsvdebt and other liabilities and the expenses
of the winding up)59 that the direétor, prior to the
liquidation knew or ought to have concluded that there was
no reasonable prosbect that the company could avoid going
into insolvent liquidation, and’that he did not take every
step he ought o have taken to minimise the potential loss
to the companyfs creditorsso. What the director ought tQ
know or have concluded or done depends on (1)- what a
reasonable director carrying out similar functions in that
type of company would know, conclude or do, and, (2)- the
general knowledge, skill and eXperienée of that director®l,

However, in Re Produce Marketing Consortium Ltd 61(a) mr

Justice Knox said that:

"The knowledge to be imputed in testing whether or
not directors knew or ought to have concluded that
there was no reasonable prospect of the company
avoiding insolvent liquidation is not limited to
the documentary material actually available at the
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given time...there is to be included by way of
factual information not only what was actually
there but what, given reasonable diligence and an
appropriate level of general knowledge, skill and
experience, was ascertainable™.

Applications undef 214 may only be made Dby the
liquidator of a company, and only in respéct of a person
who is or has been a director or shadow director of the
company®2 unlike fraudulent trading wrongful trading is not
also a criminal offence; In addition, it is worthy of note
that wroﬁgful trading proviéion catches not. only the
criminal and reckless, but the careless and incompetent63.
Fihally, once wrongful trading was established the court
may require the director to make a contribution to the
company's assets.®? The extent of this contribution is a
matter for the court's discretion. Furtherhore, a person
who has been declared liable to make a contribution for the
wrongful trading under S. 214 may also, if the court thinks

fit, have a disqualified order made against him. 65

3.4.- Disqualification of Directors;

A disqualification order is defined as an order of the ’
court prohibiting a person, without leave of the court,
from acting as a director of a}company, or a liquidator or
administrator of‘a company, oOr a receiver or manager of a
company'é property or, 1in any way, whether directly or
indirectly, be concerned or take part in the promotion,
formation or management of a company, for a specified

period beginning with the date of the order.®6 The
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restriction on taking part in the management of the company
is very wide. In particular the words " be concerned in "
the management do not mean " take part in" and so include

acting as a management consultant advising on financial

management and restructuring of a company.®’

3.4.1. Grounds for disqualification ozders

1- Conviction of indictable offence:The court may make
a disqualification order against a person who has'been
convicted of an indictable offence ( whether on indictment
or summarily) in connection with the promotion, formation,
management or  liquidation of a company or iwith the
receivership or management of a company's property. (CA
1985, S.296 (1); now CDDA 1986, S.2(1)); The court which
convicts the accused has jurisdiction to make the
disqualification order, and so also has any court with
jurisdiction to wind up the company in relation to which
the offence was committed, and if the convictionrwas by a
magistrate' court, any magistrates's court for the same
petty sessioné area(CA>1985, s.296 (2); now CDDA 1986, S.2
(2)); The maximum duration of the disqualification imposed
is 15 years if imposed in éonsequence of a conviction on
indictment and 5 years if impésed by the sheriff court on
summary complaint or if‘in England by a magistrates court -
(CA 1985, S.295(2); CDDA 1986, S. 2(3) ). An application
for such a disqualification order may be made by the
secretary of state or (if in England by the official

receiver), the liquidator or any past or present member or
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creditor of the cbmpany concerned. Such a person must give
at least 10 days' notice df his intention to the person
against whom the disqualification order is‘sought and that
person may appear on the application and give evidence or
call witﬁesses (CDDA 1986, S.16). |
2- Persistent default in filling obligations under the
Companies Act: A ?erson méy alternatively be disqualified
from being a director of or being concerned 1in the
management of a compahy if he has been persistently in
default in complying with the proviéions of the Companies
Legislation (as defined by section 22(7) of the CDDA 1986)
which require returns, accounts or documents to be filled
with the registrar of companies or require notice to be
given to him (CDDA 1986, S.3(1l)). Persistent default for
the purpose of'disqualification may be conclusivély proved
by showing that a person has been adjudged guilty of three
or more defaults in the previous fi&e years (CDDA 1986,
S.3(2) and (3)). A person is adjudged guilty if he has been
convicted of any offence cbnsisting in of any contravention
of or failure to comply with any provision of the Companies
Acts (whether  on his own part or on the part of the
company)or if a default order is made against him under any
of section 244 or 713 of the Companies Act or sections 41
or 171 of the Insolvency Act 1986. (S.3(3) of the CDDA

1986) . However, it is not necessary to show three such

convictions. For example in Re Artic Engineering Ltd68

- failure to send 35 required returns to the registrar was
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held to be sufficient evidence for the making of an order.
The courts  which have Jjurisdiction to impose a
disqualification on this ground are are the courts which
may order the company concerned'to be wouhd up, which in
the case‘of a company with a paid up share capital of not
more than £120 000 includes‘the Sheriff court (if in
England the county court) in whose district the company's
registered bffice has longest been situate during the
preceding six months (CA 1985, S$.297(4) and S$.512(2); CDDA
1986, S.3(4)) The.maximum period of disqualification that
can be imposed under this head is 5 years (CA 1985,

S$.295(2); now CDDA 1986, S.3(5) ).

3- Fraudulent trading, Fraud or Breach of Duty revealed
in a winding up: If in the course of winding up a company,
it appears to the court that a person has been guilty of
fraudulent‘trading (Whether convicted thereof or not) or
otherwise been guilty of fraud in relation to the company
whilst acting as an officer or liquidator of the company or
receiver or manager of its property - or has committed a
breach of duty in any of these capacities, the court may
make a disquélification oider (CDDA 1986, S.4(1l) ) The term
"officer" includes a shadowkdirector (S.4(2)). The maximum
period for which diéqualification may be made is 15 years.

4- The Court has found in the winding‘up of a company
that the person concerned has been guilty of fraudulent
trading, of of wrongful trading. That is to say that he has
been a direétor of a company which has gone into

liquidation in an insolvent condition, and at some time
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before its liquidation commenéed while he was a director of

the company he realised, or ought to.haye realised, that

there was no reasonable prospect that the company would
avoid going into an insolvent liqﬁidation, and the court

has in consequence of its finding declared that the person
concerned shall be liable to make the contribution to the
company's assets which the court directs (IA 1985, S.15(1),

(2), (6) and (7) and S.16; now CDDA 1986, S.10(1); and IA
1986, S. 214(1) and (2).The court which has jurisdiction to
impose a disqualification under this.head is the court

which has made a winding up order against the coﬁpany, or
if is a voluntary liquidation, which could make a winding.
up order against it (CA 1985, S. 744 and IA 1985, S. 108
(1); IA 1986, S.251). The maximum period for which a
disqualification order may be made is 15 years (CA 1985, S.

295 (2) and IA 1985, S. 108; CDDA 1986, S. 10(2).

5- Summary conviction of an offence consisting in a
failure to comply with the provisions of the Companies Act
requirements to file returns, accounts or other documents
(CDDA 1986, S.5). The maximum period of disqualification
under this head is 5 years.

The above five grounds are uncontrversial, they are
enforcement/ anti-avoidance provisions reinforcing the
Companies Act 1985. But the sixth ground is far reaching

“imposing duties of "care" or competence on the directors.

6- Unfitness: If the court is satisfied that a person
is or has been a director (including a shadow director) of

a company which has become insolvent within the past two
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years, and that his conduct as such makes him unfit to be
concerned in the management of a company, it may make a
disqualification order against him for at:ieast two years.
the application er such an order musf be made by the
secfetary of state (or the official receiver if the company
is in compulsoryk liquidation) if it appears to him to be
in the public interest, as the result of information
received from a liquidatof, administrator, administrative
receiver or the official receiver. A company becomes
insolvent for thiskpurpose if: (1)- The company goes into
liquidation at a time when its assets are insufficient for
the payment of its debts and other liabilities and the
expenses of the winding up; (2)- and an administration
order 1is made in relation to; the company or (3) an
administrative receiver of the company is appointed ( CDDA
1986 S.6(2) ). Similarly, if the secretary of state
receives a report from inspectors under section 437 of the
Companies Act or sections 94 or 177 of the Financial
Services Act 1986 or obtains information under sections 447
or 448 of the CompaniesbAct or section 105 of the Financial
services Act 1986 and as a result forms the opinion thaﬁ it
is expedient in the’public interest that a disqualification
order be made against any peréon who 1s or has been a
director or shadow director of any company, he may apply to
the high court or court of session for such an order (CDDA
1986, S.8(1) ). The court my make a disqualification order

against a person if it concludes that his conduct in
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relation to the company makes.him unfit to be concerned in
the management of a company ( CDDA 1986, S.8(2) ).

In deciding whether a person's conduct makes him unfit
to be concerned in the management of a company, section 9
of the CDDA 1986 requires the court to have regard to the
matters specified in schedule 1 torthat Act. These matters
are divided into those applicable in all cases, and those
applicable where thevcbmpany has beéome insolvent. |

The first head comprises; (1)- misfeasance or breach of
duty to the company, (2)- misapplication'of the company's
money or property, or any conduct giving rise to account to
the company for money and property, (3)—'therextent of
vdirectors responsibility for the company»eﬁtering into any
transaction liable to be set aside as being at undervalue
and with the object of putting assets out of reach of
claimants; (4)- the‘ektent of the directors responsibility
for the company's failure to keep accounting records and
retain 'them for the prescribéd period; maintain the
register of directbrs and secretaries, maintain a register
of membefs and keep it in thevprescribed location; make an
annual return within the prescribed period; and register
charges on the company'é assets.

Where the coﬁpany has become insolvent, the court is
required to have regard to:

(1)- The extent of the director's responsibility for
the causes of the company's insolvency;

(2) - The extent of the directors responsibility for:

a- any failure by the company to supply any goods or
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services which‘have been paid(in whole or in part)

b- The company giving preference or entering into a
preferential tranéaction liable to be set aside as such;

c- Any failure by the company to call a meeting of
creditors in accordance with the statutory procedure
including the production of a statement of affairs duly
verified by affidavit by some or all directors.

(3)- Any failure by the director to comply with an
obligation relating tb a statement of affairs in a winding
up. |

(4)- Any failure to comply with the requifements
relating to the first meeting of creditors in a voluntary
winding up.

Section 6 of CDDA 1986 is described as one of the most
important and controversial provisions of the
Disqualification Act.69 Its main purpose is to deal with
what the Cork Committee called "widespread dissatisfaction
at the ease with which a person trading through the medium
of one or more companies with limited liability can allow
such a compény to become insdlvent, form a new company, and
then carry on trading much as before, 1eaving’behind a
trial of unpaid creditors, and often repeating the process
several times"70., In other words, section 6 intends to
safeguard the general public against the perils of
directors abuse of the privileges of limited liability, and
to prevent the '"phoenix syndrome" in which an insolvent
company transfers its business to a new company under a

similar name and management.
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Recent years have witnessed a growing body of case law
on the principles which ought to govern the
disqualification of directors. although the majority of
cases were brought under section 300 of the Companies Act
1985, they seem to be appropriate to be wused in
.interpreting section 6 of CDDA 1986 since the two sections
are very similar(close). For example, they both refer to
directors of 4insolvent companies being ﬁnfit to be
concerned in the managemént of a company. The main
difference between the two sections are that: First, s.300
required two successive insolvencies before the director
was disqualified whereas s.6 requires ohe insolvency

(although more may be considered).71

Secondly, the
discretion available to the court is different under
section 300 from that under section 6. In that under s.300
the court had a discretion as to whether to make a
disqualifiéation order whereas s.6 provides that the court
"shall make a disqualifiéation order...where it is
satisfied"” the person unfit. That to say, once unfitness is
shown, disqualification is mondatory.’2

One of the important points dealt with (discussed) ih
most disqualification cases is the interprétationyof s.6(1)
and the use of the words "unfit to be concérned in the

management of a company" In Re Lo-line Flectric Motors

73 '
Ltd , The Vice Chancellor stated that "the primary purpose
of the section is not to punish the individual but to

protect the public against the future conduct of companies
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by persons whose past records of insolvent companies have
shown them to be a dangervto creditors andvothers" Thus, it
is not fundamentally penal. Nevertheless, he did accept
that application of the section would involve "a
substantial }interference with the freedom of the
individual." Accordingly, he stated that ordinary
commercial misjudgment was by itself not sufficient to show
that a direétor was unfit to bé concerned in the ﬁanagement
of the company. The vice-Chancellor added, however, that an
extreme case of gross negiigence could show that a director
was unfit. In describing what will be regarded as unfitness

Peter Gibson J in Re Bath Glass Ltd’4 said:

"To reach a finding of unfitness, the court must be
satisfied that the director has been guilty of a serious
failures, whether deliberately or through incompetence, to
perform those duties of directors which are attendant on the
privilege of trading through companies with limited
liability. Any misconduct of the respondent qua director may
be relevant, even if it does not fall within a specific
section of the Companies Acts or Insolvency Act."

In interpreting section 6 the decision in Re Bath Glass
Ltd, two important points were raised: (l1)—- As to the
matters for judging unfitness listed in Sched 1 of the’
CDDA, the learned judge was of the view that they are not
exhaustive and the courﬁ is not confined to looking at
those matters. Thus, for example, the court can take
account of a failure to comply with a provision of the
Companies Actrnot actually mentioned in the Schedule.’S

(2)- It was held that for evidence of a director's
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unfitness the court may look not only to his conduct ih
relation to the insolvent company but also to his conduct
in relation to other companies.
| Anotﬁer recent case on diSqualifiéation is Re Majestic
Recording Studios?® where it was held that disqualification
of director is appropriate though his involvement in the
irresponsible conduct of company affairs was peripheral-
only, if he has shown himself to trade with the benefit of
limited liability in that he shirked his duties as director
of more than one company by leaving everything to others.
In his judgeﬁent, Mervyn ,Davies J. referred to two
authorities. The first is in Drincgpier v. Wood’7 where
" Byrne J éaid: "It should be understood that a director,
consenting to be a directdr has assumed a position
involving duties which cannot be shirkéd by leaving
everything to others"”. The second is Stanford Services

L1d78 in which Vinelott. J. said:

"The public is entitled to be protected, not only
against the activities of those guilty of the more
obvious breaches of commercial morality,  but also
against someone who has shown in his conduct of
‘more than one company...a failure to apprebiate or
observe the duties attendant on the privilege of
conducting business with the protection of limited
liability" ‘

Similarly, Horman J. in Re Douglas Construction

Services ILtd, & Anor’9 described the limited liability as
"privilege which must be exercised responsibly and cannot

‘be abused and, if abused, the courts must preveﬁt those who
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abuse it from so doing in the future”.

Another important 1issue raised in a vnumber of
diequalification cases 1is that whether there 1is a
difference between Crown debts and ordinary trade debts.80
The decisions show that there is a slight diffe;ence of
judicial approach to Crown debts. For example, in Re Dawson
Print Group Ltd81 Hoffmann J on the facts of the case, did
not draw any distinction between a failure to pay Crown
debts and the failure to pay other trading debts. He stated
" I cannot accept that failure to pay this ([Crown] debts is
regarded in the commercial world generally as such a breach
of commercial morality that it requires in itself a
conclusion that the directors concerned are unfit to be
involved in the management of the company". However, in Re
Wedgecroft Ltd82 Harman J regarded the Crown debts as
"quasi trust"” monies and the failure to pay them as being
more morally culpable than failure to pay ordinary trade
debts. Again in Re Stanford Services Ltd83 vinelott J.
treated the failure to pay the Crown .debts ae more serious
than the failure to pay commercial debts; He described the
Crown as an involuntary creditor and regareded this as one
of the reasons for the preference afforded to Crown debts;
Thus, he expressed the view that the directors ought not fo
use money which is owed to the Crown to finance trading

activities. If they did so,

"the court may draw the inference that the directors were
continuing to trade at a time when they ought to have known
that the company was unable to meet its current and accruing
liabilities...It is, I think misleading (or at least
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unhelpful) to ask whether a failure to pay debts of this
character would be generally regarded as a breach of
commercial morality. A director who allows such a situation
to arise is either in breach of his duty to keep himself
properly informed with reasonable accuracy ...or is acting
improperly in continuing to trade at the expense and jeopardy
of money's which he ought not to use to finance the company's
trade." ‘

In Re lo-Line Electric Motors84, the Vice-Chancellor
agreed with Vinelott.J. that Crown debts are different from
ordinary trade debts. He added that although the Crown
debts were not strictly trust moneys, "the failure to pay
them over does not only prejudice the Crown, as creditor,
but in the case of PAYE and national insurance may also
have a prejudicial efféct on the company's employees". He
considered that the use of thiskmoney which should have
been paid to the Crown to finacce the trading activities of
an insolvent company more culpable than the failure to pay
commercial debts.

From the above cases it can'be deduced that directors
are now more exposed to legal liability than before and the
circumstances under which they could be held personally
responsible are far greater. Indeed, the scope cf
disqualification has been widned by the newcprovisions on
company insolvency, introduced by the Insolvency Act 1985
and consolidated in the CDDA 1986. Thus, the threat or
actual penalty of disqualification may now operate not cnly
against a dishonest director but includes directors who are

irresponsible or incompetent.
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Contravention of oxrders

If a person against whom a disqualification order is
made contravenes it, he commits a criminal offence, for
which he may be punished, if convicted on indictment, by
not more than two years' imprisonment or unlimited fine or
both, or if convicted summarily, by not more than six
months' imprisonment or a fine not exceeding £1,000 or both
' (CA 1985, §5.295(7) and Sched.24; now CDDA 1986, s.13 ).

Apart from the disqualification noted abbve the
articles may include any provision for disqualifying a
director from office.A typicalvarticle is article 81 of
the Table A which provides that a director shall be vacated
if he ceases to be a director by virtue of section 291 or
section 293 of the Companies Act 1985. Section 293 refers
to the age limits. section 291 refers to share
qualification..A director who is required by the articles
to obtain qualifying shares within a given time and who
does not (or who sells all the qualifying shares which he
is required to hold), vacates office on the expifation‘of
the period allowed. Other gfounds included in the articles
upon which the director vacates his office include: (1)- if
he Dbecomes a bankrupt or makes any arrangement or
‘ cdmposition with his creditors generally; (2)- 1if he
suffers from a mental disorder and is either admitted to
hospital under the Mental Health Acts or becomesk the
subject bf a court order; (3)- 1f he 1is absent from

directors' meetings for more than six consecutive months
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and the board resolves that he should vacate his office.
3.4.2.- Liabili For Actin Whil i 1ifi

Section 15 of the Company Directors Disqualification
Act 1986:contains a further provision under which a person
may be held liable for the company's debts. The personal
liability arises if a pérson acts as a director of é
company or takes part in its management whilé he 1is
undischarged bankrupt or subjéct to disqualification
order.85 In such a case, he is pefsonally liable to
creditors of the company for itsb debﬁs and othef
liabilities incurred, while he acts as a director or takes
part in its management, unless he acts with leave of the
court .86 The same thing applies to a pefson'who, as a
director or involved in the management of a company, acts
or is willing to act on instruction given withoﬁt the leave
of the court by a person whom he knows at that time to be
an undischarged bankrupt or to be subject to a
disqualification order, and he (a person) is presumed: to.
continue to be willing to act on those instructions unless
the contrary is proved.-87 Moreover, whefe a pérson ié
personally liable under this section for the relevant debts
of the company, he is jointly and severally liable in
respect of those debts with the company and any other
person who, whether under this section or otherwise, 1is
liable.88 One of the advantages of section 15 of the

Company Directors Disqualification Act is that it enables
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the individual creditors to recover their debts without the
need for action by the liquidator or even for the company

in question to be in liquidation.89
‘Section 4: Relief From Liability

Having considered, although briefly, the various kinds
of duties and liabilities to which cbmpany directors may be
subject, it seems appropriate to throw some iight on some
of the practical measures that are available to relax
company directors from the duties imposed upon them by the
common law and equity and relieving them from’the'liability
which may arise from their breach of their duties. This
section focuses on a number of ways in which directors may
be relievéd from liability. This includes (1) ratification,

(2) relief by the articles (3) relief by the court.

4.1.- Ratification ;

It is generally agreed that ratification, either by
ordinary resolution of the general meeting or by the .
approval of all members having voting rights at a’geheral
meetinggo, is one of the means that may "Cure" directors
breach of duty and "absolve" the directbrs from
liabilitygl. Indeed, in the absence of fraud, the
ratification or authorisation wvalidates what would
otherwise be an unlawful act or transaction.22 The most
frequently cited case in support of this rule is North-West

Transportation Co, Ltd. V. Beatty.?3 The facts of that case
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may be summerised as follows: The company contracted to
purchase a steamship from a vendor who was one of its
directors at a reasonable price. At a general meeting the
contract was approved, against the wishes of the minority
of the shareholders, by reason of the fact that the vendor
held one-third of the total votes in favour of the
resolution to approve the contract. Nevertheless, it was
held that the resolution was valid, and the vendor who was
also a shareholder was merely using his voting power to his
own  advantage, and there was no fraud on the minority of
the members since there was no unfairness of impropriety.
If the directors use their votes to deprive the company of
its property for their own benefit and prevént it from
taking any action against them, their resolution to approve
the transaction will be invalid. This was the case in Cook
V. Deeksd4 where the defendant who were the controlling
shareholders and directors of the company had'negotiated a
contract on behalf of the company, then took it for
~themselves by passing a resolution in the general meetin§
that the company had no interest in the contract. It was
held that the contract belonged in equity to the company.
Hence, the directors must account to the company forithe
benefit gained from it. Furthermore,.their ratification was
regarded as fraud on the minority and ineffective. Lord
Buckmaster said: "If, as their Lordships find on the facts,
the contract in question was entered into under such
circumstances that the directors could not retain the

benefit of it for themselves, then it belonged in equity to
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.the company and ought tolhave been dealt with as an asset
of the company. Even supposing it be not ultra vires of a
company to make a present to its directors, it appears
quite certain that directors hoiding a majority of votes
would not be permitted to make a'present to themselves.
This would be to allow a majority to oppress the minority".
Again in Regal (Hastings) Ltd V. Gulliver®3, the house of
Lords in its decision observed that if the directors, who
were also controlling shareholders had summoned a general
meeting to approve theif action they would have been
relieved of their duty to account to the company, although
it would have been a mere formality eince the directors
~were also the only shareholdere. In‘the words of Lord
Rus'sel,96 "They [directors] could, had they wished, have
protected themselves by a resolution (either anfecedent or
subsequent) of the Regal'shareholders in general meeting.
In default of such approval, the liability to account must
remain”. At this stage, it appears that if anlact or a
transaction can be validly ratified, SO ﬁhat it becomes
binding on the company, the directors will be relieved from
liability from any breach of duty. However,'whet may be
‘ratified is still to some extent unclear, since the
distinction between ratifiable and unratifiable acts
appears to be difficult to draw.97 Nevertheless, it 1is
established in a number of cases that certain types of
directors' acts may be ratified merely by an ordinary
resolution of the general meeting. This includes, for

example, an allotment of shares for an improper purpose98,
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a failure to disclose an interest in a contract to which
the company is a party99, the obtaining of a secret profit

100

not available to the company And a failure of skill and

care; if not fraudulent101.

Indeed it is suggested that directors must act in a
bona fide manner in all the circumstances mentioned above.
In this respect Professor Gower102 argues that it is
impossible to ratify when directors do not act bona fide
in the interests of the company. He cites in support of
this p:oposition the case of AtthQl v. Mﬁxxxﬂﬁaihﬁ1103'
where a shareholder was permitted to bring an action
against the directofs of a company who had, sold to it a
mine for an excessive price. On the other hand, Gower adds
- that thé general meeting can validly ratified the
directoré' act if they have acted honeétly in that they
believe to be the best interest of the company although
they have aéted for an improper purpose. He supported his
argument by citing Hogg v. ngmphgxn‘LLd.104 which was a
case on the improper issue of shares. The directorsvissued
shares with special voting rights to the trustees of a
scheme set up for the benefit of the compény's employees,
in order to forestall a take-over. The court held that
although the directors had acted in good faith they had
breached their duty to the company by making improper use:
of their powef to issue shares. However, it was also held
that the directors' breach of duty could be ratified by the

¢ompany in general meeting (with the newly issued shares
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not voting). This decision was approved by the Court of
Appeal in Bamford v. Bamfordl05 where the directors had
allotted shares to create additional votes in order to
resist a take-over bid. This breach of duty was held to be
ratifiable by the ordinary resolution passed in general
meeting. Harman L.J. described this case as a tolerably
plain case and stated that it waé trite lawlO6 that
directors can, through full and frank disclosure to the
general meeting, obtain "absolution and forgiveness of
their sins", whether this take the form of procedural
irregularities (e.g. lack of quorum, defective appointment)
oi improper purpose, provided "the acts are not ultra
vires the company as a whole”. His lordship added "If the
majority of the general meeting will not forgive and
approve, then the directors must pay for it." This
judgment, however, was described by Lesser, in his
articlel07 ask"a substantial encroachment on minority
protection”. In his view, the judgment "would deny the
possibility of a minority action in cases of contravention
of the articles or "Fraud on the minoritY" both of which
are established ‘'exceptions' to the rule in Foss V.
Harbottle."

In contrast to the above category of acts there are
some breaches of directors' duties that cannot be rétified
by an ordinary resolution of the general meeting. This
includes (a) breach of duty involving infringement of the
individual rights of shareholders, such as an improper

refusal to register a share transfer 108, or a class of
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shareholders (e.g cases of fraud on the minority); (b) an
act which is ultra vires the company109, (c) acts which
are fraudulent or dishonestllo, (d) aéts’ which are
perforﬁed without followingva reqﬁired procedure such as
obtainingva special fesolution.

Finally, it is worthy of note that unlike British
Company Law, which relies on common law principles,
American and other European countries laws provide
expressly for the release of directors from liability for:
fully disclosed breaches of duty by the sharehoiders
passing a resolution by a siméle majority vote at a general:
meetingbor in ﬁhe case of many states in the USA by the
board of directors resolving to releasé individual

directors.11l1l

4.2.- Relief by the Articles

Prior to the Companies Act 1929, the insertion of a
provision in a directors service contract or in the
memorandum or articles of association of the company in
order to exclude any liability of breach of. directors'
duties, except that which was wilful and dishonest,»was
valid and could be relied upon by the directors who were
in breach of their fiduciary or statutory duties.l112 a
clear example of this situation can be found in Re City
Equitable Fire Insurance Co.l13 where one of the company's
articles provided that none of the directors, auditors,
secretary or other officers of the company should be

answerable...for any loss misfortune; or damage which might
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happen in the execution of their respective offices or
trusts or in relation thereto, unless the same should
happen by or through their own wilful neglect or default.
This type of article was described by the Green
Committeell? as giving "a quite unjustifiable protection to
directors". They recommended "thé proper course in our view
is to prohibit articles ahd contracts relieving directors
and other officers from their liability under the genéral
law for negligence and breach of duty of breach of trust.
These recommendatiohsyied to the‘introduction of what is

115. Section 310

now section 310 of the Companies Act 1985
of the Companies Act 1985'makes void "any provision,
whether contained in a company's articles or in any
contract with the company or otherwise for exempting any
officer of the company or any person (whether an officer or
not) employed by the company as auditor from, or
indemnifying him against, any liability which by virtue of
any rule of law would otherwise attach to him in respect of
any negligence, fault, breach of duty or breach of trust of
which he may be guilty in relation to the company".
However, the relationship between this section and the
articles is not clear. Indeed, the wording of this section
renders it very difficult for academics to define the exact
scope of section 310 (formerly 205 Cdmpanies Act 1948)
which gave rise to éh extensive academic discussion.116
The main issue considered'was about the effect of section
310 on articles 85 and 94 (formerly 78-84). In other words,

are articles 85 and 94 and similar provisions caught by the
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invalidating terms of section 310 of the Companies Act
1985. In answering this question various views and
arguments were éxpressed. In an attempt to define the
extent of section 205‘(now 310) it 1is submitted‘that the
correct construction of the section is more narrow and that
some exclusion clauses can be valid.l17 Both Gower and
Gore-Brown take ‘the view that, 1literally interpreted
section 205 permits the modification or abrogation of the
directors duty by the articles, but not the exclusion of
liability which may arise for breach of that duty.

Professor Gowerll8 puts the point as follows:

"Notwithstanding this [section 205] waiver clauses
have... continued to be inserted in articles and,
since they appear in table A, they must be regarded
as permissible and, at any rate to some extent, as
effective. Presumably that is so because the
articles permit a director to place himself in
certain situations and to retain the benefits he
derives thereby, it can no longer be said that the
situations are ones in which there could be a
~conflict with his duty in the light of permission".

Another‘statement found in Gore—Brown119 "It is open
to a company, subject to certain limits, to include in its
articles provisions which render one or more of the general
duties... Inapplicable to its directors. Any such provision
must, however, take the form‘of a reduction or abrogation
6fvthe relevant duty, as opposed to an exemption of the
directors from liability for breach of the duty".120

Similar view was expressed by Parkinsonl2l, He noted that
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"On a strict reading, section 205 does not invalidate
provisions which are duty-releasing, but only those which
exempt liability fof breach of duty. Birdsl22 took a
different approach. He suggested that articles 78 and 84
are inconsistent with section 205, but wvalid because of
their statutory character. Another view was presgnted by
Gregory.123 He submits that the literal effect of section
205 is to avoid all forms of exclusion from 1liability,
without making any distinction between exemptions from the
scope of the duty and exemptions from consequences of a
breach of duty.vHe reconciles this view with the Table A
provisions by holding that there is nothing in them which
can be said to authorise directors to commit breaches of
duty. This view, however, was criticised by Instonel24 in
“his' article. He argues that if Mr Gregory's submission
above was true, no absolution could be effectually obtained
by means of a shareholder's resolution. The reason for this
was that section 205 applies.to "any provision, whether
contained in the articles of a company... or otherwise",
and the words appear to cover such a resolution. That it
can be effectively so obtained is illustrated by Bamford V.
Bamford.125 |

However, all the views and arguments mentioned above
were expressed in the absence of any judicial guidance126,
due to the lack of any case-law dealing with the issue.
Until recently the only reported case on section 310 is
Movitex Limited V. Bulfield & others.127 In that case, the

company's articles were similar to but slightly more
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extensive and went a little further than article 84 of the
1948 Table A. These articles allowed a director to be a
party to or otherwise interested in a contract with the
company and declare that the transaction shall not be
voidable, and the difector not accountable for any benefit
that he may derive from it, provided that his interest is
disclosed to the rest of the board and that in most
instances, the directdr also abstains from voting. In this
judgment Vinelott J heid tﬁat such articles were valid and
did not infringe section 205 of 1948 Act (New Section 310).
He saidl28 that ﬁit would at the vefy lowest paradoxical to
find that section 205 conflicts with articles 78 and 84.
The legislature in enacting the 1948 Act must have
contemplated that the modifications of the self-dealing
ruie in articles 78 and 84 do not infringe section 205".
Another important point which was raised in connection to
duty~releasing articles, was about excludable and non-
excludable duties. This is resolved by drawing a
distinction between the directors duty which may be
released and the duty that may not. It‘is sﬁggested that
while the no-conflict duty may be released by a provision
in the articles, the duty to act in good faith, the duty of
care and the duty to act for a'proper purpose may not.129
The reason for this distinction may be attributed to the
fact that the breach of the latter duty may be harmful to
the company, since these non-excludable duties represent
the range of obligations imposed upon directors in order to

prevent them from damaging the interest of the company.l30
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Finally, it is interesting to note that although the
Companies Act 1985 invalidates exoneration and indemnity.
clauses in articles of association and directors' service
contracts, section 310(3) of the Act empowers a company
which has such a clause iﬁ its articles, or which is party
to a contract which contains such a clause, to indemnify a
director against costs which he incurs in defending any
civil or criminal proceedings brought against him in which
judgment is given in his favour or he is acquitted, or
against the cost incurred by a director who successfully

applies to the court for relief from liability.131

4.3.- Relief by the court:

Directors application to the court for relief 1is
another way of releasing directors from their liability.
This is provided by section 727 of the Companies Act 1985.
Under this section the <court has a discretionary
jurisdiction to relieve an officer (including a director,
manager or'secretary-(section 744) or an auditor of the
company, wholly or partly, from liability which he has
incurred by "his negligence, default, breach of duty or
breach of trﬁst." This relief can, however, be granted only
if it appears to the court that the applidant director "has
acted honestly and reasonably, and that having regard to
all the cipcumstances of the case (including those
connected with his appointment) he ought fairly to be
excused..."132 The court may give a relief to a director

even though the company's shareholders or creditors (if the
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company is in liquidation) are opposed to such relief if it
(the court) considers that the director should be
excused.133 On the other hand, directors cannot be relieved
by the court from liability which they incur personally to
persons other than the company. Thus, it would seem that
directors cannot be relieved in those cases where they
incur personal liability to shareholderé or creditors of
the company, although they may be relieved from liability
to the company on the,‘same facts.134 1p Excise
Commissioners v. Hedon Alpha Ltd135, it has been held that
the section applies to actions brought by or on behalf of
the company against its directors for breach of duty and
to penal proceedings for the enforcement of the Companies
Acts. In explaining the circumstances in which the section

cannot apply, Lord Stephensen said:136

"I would...hold that [s.727]...is inapplicable to
any claim by third parties to enforce any liability
except a director's liability to his company or his
directors duties under the Companies Acts. Wide and
general though the opening words of [s.727] are,
read in their context they do not allow an officer
or auditor of a company to claim relief in "any"
legal proceedings which may be brought against him
in his capacity as an officer or auditor of a
company by the rest of the world".
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4.4.- Directors Liability in Algerian Law

Under Algerian Law, like oﬁher legal systems that treat
a compaﬁy as -an entity separate frém its shareholders and
directors, directors are not personally liable for the acts
performed in the ‘name of the company in the ordinary
discharge of their duties, such acts are exclusively
imputed to the company. Their liabilities, however, stem
from the breéch of certain standards of conduct which may
make them civilly or criminally liable. In additioh~to the
general principles that govern <civil and criminal
liability, the Algerian legislator set forth a number of
provisions dealing spécifically with the responsibility of

company directors.137

4.4.1- Civil DLiability

Article 693(1) of the commercial code 1975 provides
that "Directors shall be liable, individﬁally or jointly
and severally, as the case may be, to the company or to the
third parties, for the violation of the legislative or
regulatory provisions appliéable to companies,‘ for
violations of the provisions of the companies statutes, or
for faults committed in their management."138 It is quite
clear from this article that the main basis of civil
liability are:

A- violation of the law on companies (Infractibns aux
dispositions legislative, ou reglementaires applicables aux
sociétés par actions); The Commercial Code 1975 regulating

companies lays down strict rules, any breach of which
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results in the liability of directors. Examples of these
rules are : The obligation to keep books of ‘account in
accordance with the proviéions of the commercial codel3?,
to convene the ordinary annual shareholders meeting and any
extraordinary shareholders meeting that‘may be necessary,
and to draw up the agenda for these meetings; to submit
correct balance sheets, to -distribute dividends; to obtain
a necessary authorisation before doing any business with

the company.

B- Vioiatibn of the statutes of the company (bylaws)
(vioclation des statuts); Non-compliance of the com?any's
articles might result in the civil liability of the company
director. Examples for such violations are: Failure to call
shareholders meetings as prescribed, making contracts that
are prohibited by the company's statutes (statuts);
granting of loans when unauthorised, or granting loans
without obtaining the security called for in the articles

of association.

C- Faulty management (Faute de gestion): Asvseen earlier,
directors are under duty to exercise care and due diligence
in their management of the affairs of the company.
Furthermore, their position enﬁails the common law
fiduciary obligation to manage the company as would a "good |
family fathera (bon pére de famille) 140, That is to say, in
the same way as a diligent and honest person would manage

his own affairs. As a result of this, any negligence or



263

mismanagement, even slight, may expose the director to
liability. As a matter of fact, the faults that can be
cémmitted by directors when running the day to day
management of the company are numerous and varied. They
include all acts or omissions contrary to the obligation to
manége the company in the way described above. For example,
negligence or incompetence of the directors in management
and in the supervision of the staff, which may cause losses
to the company, abuse of their position as directors such
as obtaining.a loan from the company without following the
prescribed procedure, heayy purchases by a company in
financial difficulties or buying goods or property at a
price completely disproportionate to their wvalue; granting
loans to insolvent individuals; concealing the true
situation of the compahy frdm the shareholders by knowingly
presenting an inaccurate financial statement; fiscal frauds
that may lead to the paymenfvof heavy penalfies which‘force‘
the company to borrow money in order to make such payments{

Any director who commits the cited violations is liable
in damages to the compahy, its shareholders,and third
persons for any loss sustained as a result of his acts and
omission. As a general rule the directors liability is
individual and each director is only personally liable for
his own acts and omission. However, since the board of
directors is abcollegiate body, and acts giving rise to
liability may be done by the directors acting together, in

which case they are collectively liable.141l 1n addition,
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where several directors are jointly liable as participants
in the same acts, the court shall détermine the degree of
responsibility and the contributive share of each one in
reparation for damages.142 The directors may be sued by
anyone who has been prejudiced (damaged) by their acts or

omissions: The Company, the shareholders and third parties.

1- Individual Acti (Act i individuelle)
Any sharehdlder who has been directly prejudiced by the
action of a director of the company may bring a suit for
damages because of the loss caused to himl43. The general
foundation of this action is article 124 of the civil code
1975 "Every fault which causes injury to another, imposes
an obligation to make reparation upon the person.by whom it
is committed." Thus, all shareholders in different kinds of
companies are entitled to bring that action. Here the
shareholder acts on his own behalf and his action is in
respect of the damages sustained by him personally which
may be different from the damages caused to the company144
This led sbme writers to call it a personal action (action
personelle) 145 although it may happen that one fault by a
director or directors gives rise to both action sociale and
action individuelle if it affects both the interests of the
company and the individuél shareholder at the same timel46,
In all cases, a shareholder cannot be deprived from his
individual rights of action whether by a provision in the
statutes of a company, a resolution of a general meeting or

by subjecting the action to a prior authorisation or any
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other procedure.l47 Inb addition to the shareholders’'
action, third parties, generally creditors, may sue any
director for damages ‘suffered by them as a result of
directors breach of duty. |

According to the general principle of civil liability,
it is necessary to prove an error (Faute) made by the
directors of the company, damage sustained by a shareholder
or third party, and finally a link of causstion between the

H
error and damage.

2- ¢ . Act ] (Acti Sociale)

The fact that a company is a legal person enables it to
bring an action against any director or directors who may
cause 1loss to the company. (e.g actions for negligent
management, actions for misuse of the company's assets,
action for damaging the company's financial reputation or
quality of its produotion). It is submitted that the basis
of this action is a contractual one.l48 This ié'because the
board of directors acts as an agent (mandataire) for the
company. Thefefore, its faults which cause damage. to the
company constitute a breach of its duties askan agent.
Another view argues that this action is based on violation
of legal obligations (obligations 1egal'es).149 However,
some writers suggest that the search for the nature of this
action has no practical importance since the responsibility
is founded on the fault (faute) that must be proved in all
circumstances. Mr. Tunc noted "On remarquera gue nous

passons entiérement sous silence les discussion relatives a
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la nature contractuelle ou delicutelle de la iesponsabilité
des organes. Ces discussion ne peuve aboutir, parce
‘qu'elles ont trait a un faux problémé.150

An action by the cdmpany has in principle to be brought
in its name by its lega;lrepresentatives (ie it board of
directors) . However, in’practice it seems_impossibie for
Such action to be brought if all or several of the
directors are guilty of the breaches of duty complained of,k
since they are unlikely to initiate an action against
themselves.151 As‘a result of this, the law permits the
shareholders to bring action sociale instead of the
coméany's legal representatives (les représents‘legaux).
This is known as action social exercée "ut singuli".l122
Article 694 of the Commercial Code 1975 provides that "In
addition to the action for damages sufferéd personally, the
shareholders may, either individually or as a group bring a
corporate action (action social) against the directors. The»
plaintiff shall have the right to claim compensation for
the full injury suffered by the company, to which the
damages shall be awarded." It is worthy of hote that unlike
French law, Algeriah law does not impose any condition on
shareholders to exercise action sociale "ut singuli”. In
French Law, however, the requirement is to hold a certain'
percentage of the issues capital of the company whiéh is at
least one-tenth (1/10) of the capital in the case of
société a responsabilité limitéel53, and at least one-

twentieth (1/20) in the case of société par actionsld4,
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The persons who are authorised (permitted) to act in

this action, are those who are still shareholders when the

\action is brought, in other words, they must be in actual

possession of shares at the time the suit is brought

"seules sont authorisés a agir les personnes qui ont la

qualité d'associés au moment de l'action".195

According to the commercial code, no clause in the
statutes of a company may validly subject the enforcement
of a right of action vested in the company to the prior
opinion or authorisation of the general shareholders
meeting, and no renunciation of the rights of shareholders-
to sue in the company's name or their own names is
valid.1l56 in addition, no decision adoptéd at a
shareholders meeting can terminate or exclude a liability
suit brought against the directors for their errors in the

performance of their functions.137

Finally, a right of action for damages against the
directors, whether brought by the company or by a
shareholder individually, must be sued upon within three
years after the right of action arose or, if the existence

of the right of action has been concealed, within three

‘years of the discovery of the relevant facts. However, if

the act constitutes a crime, the action shall be barred
aftef ten years.158

A number of attempts has been made to draw a line
between the two actions cited above. Firstly, it 1is

submitted that the difference between company rights of
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action (actions sociales) and individual rights of action
(actions individuelles) lies in the purpose of the suit and
in the naturé of damages sought. A suit belongs to the
company if the company or all of'ité members have an
interest in it and its purpose is to maintain, reconstitute
or augment company assets. An action‘is personal if not all
shareholders have an interest in it or if all have én
interest but of differentbdegfees, and if its purpose is to
make each interested individual whole for personal damages
suffered.1l59 The second view attributes the above
‘difference to the nature of the duty of whose breach gave
rise to the action. This is to say that the right of action
belongs to the company whenever the contféctual duties of
directors are at stake, on the other hand the action is
personal if it is based on a misdemeanour (délit) or a
technical misdemeanour-(quasi—délit)160. The third view
argues that while the gction sociale results from a breach
of a contractual obligation the individual action arises

from breaches which are not contractual.l6l

4.4.2- Criminal Liability

Like French law, the criminal liability of directors
under Algerian law is wide ahd extensive. This may be
deduced from the fact that most of the breach of directors
duties and defaults regarding most statutory presériptions
concerning the management of the company may make a
director civilly as well as criminally liable. This is in

addition to certain crimes set forth in the penal code
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which may be committed by directdrs in their capacity as
such viz., fraud, (escroquerie) and embezzlement (abus de
confiance). The most important examples of criminal
liability are laid down by article 811 of the commercial
code under the title "Violations relating to management
and administration of companies”. It states as follows "The
following shall be subject to imprisonmentvfor one fo five

years and a fine of AD 2 000 to AD 20 000, or to either‘of
such penalties: |

1- The president,»the administ;ators, or the general
managers of a company who, in the absence of a book of
‘account balances (inventory of the company's assets and
liabilities) or through . fraudulent books of account
balances, knowingly distribute fictitious dividends to the
shareholders;

2- The president, the administrators, or the general
managers of a company who, even though no dividends were
distributed, knowingly publish or submit to> the
sharehoiders inaccurate balance sheet in order to conceal
the true financial situation of a company;

3- The president, the,édministrétors, or the general
managers of a company who, acting in bad faith, use the
company's property (assets) or credit in a manner which
they know to be contrary to the interest of the company,
for personal ends (gain), or for the benefit of another
company or enterprise in which they have a direct or
indirect interest;

4- The president, the administrators, or the general
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managers of a company_who; acting in bad faith, use powers
which they possess or votes which they dispose,‘in such
capacity in a manner which they know to be contrary to the
interests of the company, for personal ends (gains) or for
the benefit of another company or entérprise in which they
have a direct or indirect interest."

In addition to the abdve criminal sanctions, article
812 of the commercial code imposes liability on a director
(the president or administrator) presiding ovér a meeting
who féilé to have the fkﬂiberationé of the board of
directors (conseil d'administration) set down in minutes
forhing a special fecord kept at the company's registeredv

office. The penalty is a fine of AD 500 to AD 2 000 162,

From what have been said it appears that the directors
liability has received a great deal of attention from both
the British and Algerian legislature. This is reflected in
a large number of provisions and regulatiéns dealing with
directors‘ and executives, 'especially in Britain where
private sector companies constitute a cornerstone of the
British_economy. Thus, the proper control of the national
economy can only be achieved through the control of its
leaders, ie, directors. Indeed, the recent increése in a
- number of fraud cases, bankruptcies and insider dealings is
a clear sign that shows the'néed to enact more strict rules
that canvprevent such acts, and to fill up any loophole
that may be used by director to escape liabilify. Although

- this general increase of directors liabilities may be seen
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as rendering company's directorship as a risky task which
may discdurage persons from holding managefial offices in
fear of persohal liability that may attach to them. The
shareholder, creditors and the general public as large,
however, will be encouraged to invest their money in
companies and commerciél projects since they are assured by
the law that their rights are safeguarded. Finally, it
seems to me that the directors liability will continue to
increase as the economy and commercial world continue to

develop.
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Conclusion

The management of commercial companies and the

protection of their assets constitute one of the most

important-»problems in contemporéry company law. The

increase ih a number of bankruptcies and misappropriation
of corporate funds, fréuds ahd scandals witnessed over the
last decade show clearly the extent of risk and danger that

can face companies when they are managed and directed by
incompetent or negligent ditectors. As a result of this,

the issue of directors' powers and responsibilities have

recently received constant attention_and pressures for
reform are increasing. These pressures for change are due
to a number of factors such as: The European harmonisatiQn
programme embodied in various .directives; the general
development of economic life, and the techniques relating
to the governance andvmanagement of companies.

The foregoing discussion has shown that shareholders as
such have lost all genuine control over the affairs of
their companies. The general tendency in modern company law
is to recognise the reality caused by the separation of
ownership and control. The net result is that nowadays all
managerial powers and privileges are conferred upon the
board of directors, while very few powers are retained by
the company in general meeting. Moreover, while the
articles normally envisage that the collective board is the
competent and appropriate body to act they also permiﬁ

extensive delegation of power to a committee of directors
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(consistihg either of a single diréctor or several
directors), or to a managing director. This general vesting
of wide powefs and discretion invthe'directors seems to be
necessary and expedient for directors to cope with the
exigencies of business life»and to enable them to»carry out .
their job properly. In addition, it provides the company
with sufficient legal status éuch that third 'parties
‘dealing with thé company will no longer be required to look
outside the Acts and Memorandum and Articles of Association
to make sure that the directors are competent to enter into
a particular transaction. However as we have seen directbrs
powers are not absolute  but $ubject to an afray of
obligations and restrictions designed to ensure certain
minimum standards of behaviour from directors and to
prevent them from misusing their privileges orrabusing
their position. In this respect, the law does not impose an
all-embracing code of conduct on directors. Sbme of their
duties are laid down by statute but many are found only in
common law. However, it is established that a director owes
two types 6f duty to the company, a 'fiduciary' duty and a
duty of skill and care. Firstly, the fiduciary duty
requires a director to act honestly in his dealings with or
on behalf the company. That is to say that the director
must act in good faith in the beét interests‘ of ‘the
‘company, and ensure that the powers of a compény a:é used
in a bona fide manner in the company's interest and ﬁot
for any collateral purpose. He musﬁ not place himself in a

position where his duty to the company and his personal
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interests conflict, nor must he derive ény personal profit
from his positionvbeyond that which the company' pays him,
for example, by diverting corporate opportunities to
himself. Secondly, a director must exercise whatever skill
he possesses and reasonable carer ahd diligence when
discharging his duties.

An examination of the case law regarding directors'
duties appears to show that while their duties 6f loyalty
are very strict their duties of care, diligence and skill
are quite lax. This phenomenon may be explained primarily
due to the fact that the company directbrship is n6t yet a
recognised profession'with its own professional standards.

As already indicated the British legislator adopts the
attitude that directors need have no speciél qualification
at all for thekoffice'of directorship.vln_other words,
anyone can be a director. This is clearly illustrated by a
very recent survey published by‘the Institute of Directors.
The survey of 218 members of the iﬁstitute found nine of 10
had received no preparation for becoming a direétbr' other
- than "experience"; Less than a quarter had any professional
or management qualifications.l This is despite the fact
that the effectiveness of any board of directors and the
success of any company depends mainly upon the abilities
and professional competence of'its board of directors. The
second reason is that the principles established in the old

cases? particularly in Re City Equitable Fire Insurance are

still regarded as expressing the law on directors'
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obligation of care and skill even although they were all
decided before the existence of "professional" company
director. Furthermoré, the commercial circumstanqes under
which their judgments were formulated differs greatly from
present commercial practice. |

The lightness of the obligations of care, diligence and
skill may result in exonerating incompetent directors.
Indeed, it can be used as a Jjustification to escape from
liability in case of negligence by directors. Thus,_in
order to fill up this‘loophole it is proposéd that'the
degree of care and skillvmust be increased, andfmust be
measured} by what is reasonably expected of a director:in
the current business commuhity. Furthef, they should be
made expressly liable for negligence if they have failed
to exercise the degree .of care and skill which 1is
reésonably required for the proper performance of the
functions for which they are appointed. In addition, it is
proposed that the director (with exception of worker
directors) shouid be required to possess some proféSsional
qualifications or at least attend training courses in
management or business administration before he 1is
appointed to a managerial office. This may provide
- companies' boards with competent diréctors and'may assist
the legislature in setting out a fair objective standard
applicable to all executive directors’ duties of care and
skill. Moreover, such training may familiarise directors
with the regulations governing the management of companies

and make them more aware of their legal obligations and
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their}reSponsibilities to their company, its shareholders,
its employeés, to the public at large.

As to the legal liability, directors. seem nowadays to
be more vulnerable than £hey have ever been. This is shown
by a rapid increase in the number of céses involving. the
legal liability of directors. Directors can no longer relyi
for protection on the separate personality of their
company as the lifting of the corporate veil has become a
‘more common practice. Accordingly, they are now more
éxposed to legal 1liability than before and the
circumstances under which they could>be held personaliy
liable are far greater. This can clearly be noticed in the
increasing number bf statutory provisions dealing with the
directors personal vliabilities embodied in different
statutes such as the Companies Act 1985, Insolvency Act
1986, Companies ‘Directors Disqualifiéation Act 1986.
Indeed, the Insolvency Act 1986 provisions have increased
the risk for those who participate in the management of a
company which ultimately goes into insolvent liquidation,
by introducing the new concept of personal liability for
wrongful trading in section 214 of the Act.-Under the
latter section, the personal liability could arise without
proof of fraud or dishonesty and without re@uiring the full
criminal standard of proof. Similarly, the ektent of
directors' disqualification has been widened by the new
provisions on company insolvency. Particularly by section 6
of the Company Directors Disqualification Act 1986 which is

intended to prevent directors from abusing the privilege of



290

limited liability, and protect the general public against
the irresponsible behaviour of directors. |

The recent failures of companies due the misconduct of
directors show that there is a need for legislative reform
in this area. It is fair to say that both section 214 of
thé‘Insolvency Ac£,1986‘and the Company Disqualification
Act 1986v have a’wide indirect effect, carrying back an
obligation to the very incorpofation of the company to
Ensﬁre that it is initially adequately capitalised, that
proper accounting.and_control systems are set up and that
the'company's‘progress can be (and actually is)’regularly
reviewed. For otherwise the directors wiil hot be able to
discharge their obligatioﬁs under section 214 of  the
Insolvency Act 1986 to assess the qeed for prevenﬁative
measures against insdlvency and its consequencés for trade
creditors -and also avoid unfitness under ﬁhe’Company
Directors Disqualification Act 1986.

However, whilst academic writers may appreciate this,
the average small company director does not. For effective
public protection the working director needs education and
information to tell him ofvthe need for compliance. Thus,
it is recommended that the duties and responéibilities of
directors should be spelt out more clearly in future
'legislationt and that the rulesvgoverning them ought to be
changed so as to be in accordance with the current
commercial practice with a recognition that subsequent
action must be supported through education as well as

effective enforcement.
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Appendix
m: rs relatin ni rdin

Definiti £

Algerian law.

Article 416 of the civil code 1975 provides "The company
(séciété) is a contract between two or more persons whereby
they agree to pool assets in common with the object of
sharidg any profits that might accrue therefrom."

Arﬁicle 417 of the civil code adds that "These assets may
be money, property or services, contributed to the
enterprise (sbcieté)."

Like French law, in Algerian law there is a single word
which comprises both partnerships and companies. This word
is societé depends upon the context in which it is used,

may refer to a partnership or to a company.

British Law
A company may be described as an association of a number of

persons for a common object of mutual profit.

I . . .
Algerian Law

Algerian companies (Sociétés) are governed by the
commercial code of 1975, and the civil code of 1975
(articles from 416 to 449). |
Commercial law governs merchants (commercants) who are

principally engaged in commercial dealings or transactions
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(actes de commerce).

The commercial law rests upon and presuppoées the civil
law, which is applicable whenever the commercial law
differs both substantively and procedurally from thevcivil
law; it involves a different judiciary, the commercial
courts or special section of the court' (chambre de
commerce) dealing with commercial matters: It employs
different rules of proof; it permits a higher rate of
interest to be charged; and it includes the bankruptcy law,

which does not apply to persons not engaged in commerce.

British 1law

Companies in British law are governed by companies Act 1985
and case law.

British law does not recognise the idea of‘commerciél law
as a formally separaté category. In general no distinction
is made between commercial and other transactions, or
between the trader and other individuals i.e. behind the
acts is a general body of law applying to all companies

irrespective of their nature.

rm £ in rgani iong (Classification)

Algerian Law : The most significant classification of
business organisation is the dichotomy between civil
companies and commercial companies. This reflects the
crucial distinction between the civil law and commercial
law. Another fundamental classification is that between
sociétés de personnes and sociétés de capitaux;

Article 544 of the commercial code of 1975 provides that
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"the commercial character of a firm is determined by its
form or by its objects (purpose)". It follows from this
that a partnership or a company which has neither a
commercial fofm nor commercial objects is a civil
- partnership of company. |

Article 544 (2) - "Stock companies (Sociétés en éommandité);
limited liability companies (sociétés a responsabilité
limiteé); and partnership companies (société en nom
collective) are commercial by reason of their form,

whatever their purpose may be.

Corxporxate personality
AlQerian law

Commercial sociétés (companies) shall possess legal
personality as of the date of their registration in the
commercial register.
Persons who acted in the name of a company in the course of
its formation before it acquired legal personality shall be
liable jointly and severally and without limitation for any
acts so undertaken, unless the company, after having
property organised and registered, assumes the obligations
incurred. Such obligations shall then be deemed to have
been incurred by the company ab initio (Article 549 of the
Algerian commercial code of 1975).
British law
A company in British law is regarded as a‘legal entity
distinct from its members. Hence, it is capable of enjoying
rights and of being subject to duties which are not the
same as those enjoyed or born by its members. In other

words, it has a legal personélity and is often described as
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an artificial person in contrast with a human being, a

natural person.

F liti £ £ £

Algerian law

As a general rule commercial société (companies and
partnerships) are subject to more complex and stricter
rules than civil ones. |

After the signature of the statute the following steps must
be taken:

1- Registration. The statﬁte of the partnership or company
(societé) and, where applicable, the other documents
relating to the constitution of the company must be
submitted for the purpose of the collection of registration
tax. | ‘

2- Advertisement in newspaper publishing legal notices,
after the constitution of any societé (partnership or
company), a notice must be published inAa newspapér in
which 1legal anhouncements are published and in the
department where the partnership or company's.registered
office (siege social) is situated.

3- A ggg;xagg;of formation of a societé must be in writing
(article 418 of the civil code 1975).

4- A societé is established by an authentic act, upon
penalty of nullity (article 445 of the commercial code
1975). |

5- The constitutive acts and acts of modification of
commercial soCietés, on pain of nullity, be published at
the national centre of the register of commerce , according
to the modalities which are proper to each form of a

company (article 548 of the commercial code).
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6- A société does not have a corporate personality until
its enrollment in the register of commerce. Before the
accomplishment of this formalities, persons who have made
engagements in -the neme and for the account of the firm (
societé) are jointlY‘and severally responsible without
limit for the transactions they have entered into, unless
the societé after being regularly bconstituted ,ahd
registered assumee the obligatione entered into by them in
that case, those leigations shall‘ be deemed to have
entered in by the societé immediately after it 1is
constituted (article 549 of the commercial code).

7- The dissolution of the firm must be published under the
same conditions and time periods as the constitutive acf

itself (article 550 of the commercial code).

British law

A company 1is brought into existence by the issue, by
registration of companies, of a certificate  of
incorporation (section 13). The certificate is conclusive
evidence that the requirements of the Act as to haVe been
compiled with, and the corpdrate existence of the company

cannot therefore be challenged.

Limited (S.A.R.I ¢ L.T.D)
Definiti

Algerian law ( societés & responsabilités limitées )
Limited companies‘SARL'S, by virtue of their forms; and
regardless of the nature of their operations, treated as
commercial companies.

The private company SARL is a mixed or hybrid type of
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company. It resembles a partnership (societés de personnes)
in that the personal element in its membership is important
and the shares (parts) held by its members cannot be
represented by freely transferable securities (e.g. bearer
share certificate). On the other hand, an SARL resembles
(société de capitaux) in that all its hembérs are liable‘to
contribute towards its debts and obligations onlyvto the

extent of their agreed contribution.

British law

i imi mpan LTD)
Section 1 (3) of the Companies Act, 1985, provides that "a
private company isva company that is not a public company”.
A private company is the one Which, by its articles of
association, prohibits any invitation to the public to

subscribe for its shares or debentures.

Memb hi
Algerian law

The number of shareholders of limited liability company may
not be greater than 20. If the company comes to include
more than 20 shareholdérs, it must be transferred into a
stock company ( societé en commandité) within a year.
Otherwise it 1is dissolved, unless during that year the
number of shareholders has become equal to or less than 20.

(Article 590 of the commercial code).

British law
A private company must have at least two members. A company

having only one member is not admitted in British company
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law.

There is no maximum limitation on number of the members in

a private company.

ital n har
Algerian law ‘
The'company capital of an SARL may not be less than AD 30
000. It is divided into shares value of equal nominal
value of at least AD 100 . (Article 566 of the cbmmercial
code 1975) . | i |
The share of the societé (SARL) are nominative, they may
~not be represented by negoﬁiable’instruments. Article 569
of the commefcial code. |
British law
A private company needs no minimum capital either for

registration or the commencement of business.

Management (Directoxs)

Algerian law '

A limited 1liability company (SARL) is managed by one or
moré physical persons. Managers may‘be chosen from among
persons who are not shareholders. They are named by
shareholders, in the company statutes or by a subsequent

act, under the conditions cited in Article 582 (1) -

(Article 576 of the commercial code 1975)

In meetings or at the time of written consultations,

decisions are adopted by one or more ‘shareholderS‘
representing more than half of the firm's_capital. (Article

582 of the commercial code).
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British law

Section 282 (3) of the Companies Act 1985 provides that
"every company shall have at least one director”. |
The articles of a private company sometimes vests the
management in a small number of directors, or in a
governing or permanent or liﬁg difector.

private company haé no security of office but can be
removed by the general meeting at anytime before the
expiration of his period of office. (Section 103 (1) of the

companies Ac t 1985) .

St ] ( {6t & £3 ]
Algerian law

"A stock company ( société par action) is a firm ( société)
that is constituted among shareholders who support losses
only to the amount of their company assets" (article 592(1)
of the commercial code).

A stock company is- designated by a company name which must
be preceded or followed by mention of the type or firm and
the amount of the firms capital. ‘
The name of one or more of the shareholders maybe included

in the name. (Article 593 of the commercial code) .

Membership
The number of membership in societé par action (stock
company) may not be less than nine (9) - Article 592 of the

commercial code.
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Capital
The capital of a société par action‘may not be less than AD
300 000 (article 594). >  The capital must be wholly

subscribed.

Management

The management of the company's affairs is entrusted to

three main organs,'namely;

1- Board of directors (conseil d'administration) articie
611 to 640 of the commércial code. |

2- General meeting (assemblee general) articles 641 to 655
of the commercial code.

3- Auditors (commissaire aux comptes) articles 678 to 684.

Board of directors

A société par action is administered by a board of
directors coﬁposed of at least three and at most seven
members; howeve: in case of merger; this number of seven.
may be exceeded up to the total number of directors who
have been in their positions for more than six months in
the merged companies without being permitted to exceed

fourteen - article 611 of the commercial code 1975.

British law

Bublic company - PLC

Section 1 (3) of the companies Act 1985 provides "a public
company is a company limited by shares or limited by
- guarantee and having a share capital, being a company".

— The memorandum of which states that it is to be a public

company, and
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-~ in relation to which the provisions of this Act or the
former companies Acts as to the registration or
reorganisation  of a company as a public have been

compiled with on or after 22nd December 1980.

Membership
The minimum number of members in as public company is two.

SS 1 (1) and section 24.

Capital

(Public companies): When a memorandﬁm delivered to the
registrar of companies under section 10 states that the
éssociation to be registered is to be a public company,
the amount of the share capital stated in the memorandum to
be that with which the company proposes to be :egistered
must not be less than the authofised minimum defined in
seétion (118) Section 118 - "The authorised minimum". _
(Definition): In this Act the authorised mihimum £50 000,
or such other sum as the secretary of state may by order

made by statuary instruments specify instead.

Management

Article 70 of table A "Subject to the provisions of the
Acts the memorandum and the articles, and té any direction
given by special resolution, the business of the company
shall be managed by the directors who may exercise all the

C e

wer mpan

Board of directors
The two main organs that govern the company management are;

- Board of directors
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- General Meefing

Every company must haﬁe a board of directors and
minimum number of directors who must hold office at
time, is two in the case 6f a public company.

Section 282 (1) public company on or after November
1929 (other than a private company) shall have at least

directors.

the
any
1st

two
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