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ABSTRACT

The present thesis discusses an issue which has received less
attention within the legal context than it perhaps deserves.
- Competitive offers, once relatively rare, are likely to be used
incfeasingly by bidders as a means for external growth and
expansion reflecting the recent internationalisation of markets.
Since competitive offers are part of takeover processes as a whole,
they canndt be considered in isolation or be kept distinct.

Chapter one considers the relationship between competitive
offers within the scope of takeovers and other parallel techniques
of acquiring control. This involves a consideration both of the
aspects of control and motivation which appear as common
dominators in any merger or takeovers practice.

Chapter two highlights the attitude of supervisory institutions
in the field. Further defails are given in the subsequent chapters.
Chapter three considers both the legal and the extra legal
requirements relevant to competitive offers. However, in the
absence of specific rules governing competitive offers, the general
rules shall apply. Chapter four discusses some of the protective
measures for shareholders either before trading or once trading
begins in their securities; As an additional protection chapter five
looks at the directors' fiduciary duties.

Whilst there is widespread concern about defensive measures
used by the target company's directors, there is less concern about
the offensive tactics an offeror might use to overcome the offeree's
obstacles. Therefore, chapter six focuses not only on the likely

implications of any defensive devices but also on the offeror's

viii



purchase techniques as well. However, in the present study both
tactics are treated as an ihtegral part of the whole operation of
takeovers.

On the subject of competitive offers, the aim of the thesis is
twofold: first, to analyse whether or not competitive offers are
sufficiently regulated by the provisions} of existing rules in both the
U.K and France; secondly, it considers at what point shareholders

involved are protected.
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INTRODUCTION

In modern times, the takeover process, once relatively
un.common and, in broader terms, seen as unethical, has become a
daily event. Increasingly frequently takeovers techniques and
devices are becoming familiar to the financial community.
Moreover, the regulator has taken extreme care to avoid tipping the
balance of regulation either in favour of the target company's board
of directors or to the advantage of offerors. Legal mergers and
other alternative devices, in addition to being tax free, were
generally' allowed to proceed unless they were detrimental to
competition and/or the pub‘lic interest. Equally, the history of
takeovers demonstrates also both its beneficial and detrimental
aspects, thus it is subjected to various regulations. Whilst legal
mergers and takeovers are governed by different provisions, both
are subject to the unified Code of mergers control in so far as they
adversely affect competition and other wider issues of the public
interest.

Until recently, competitive offers or takeovers activity fell
outside the ambit of most sécuritics market regulations. This thesis,
however, is a study of the competitive bid in the context of the
legal phenomena of share mergers. The importance of the thesis is
attributable to the following considerations. First, the recent
increasing use of takeovers in several states. Second, save the wide
range of disagreement over the desirability of facilitating or
hindering takeovers activity, recent experience demonstrates that
takeovers are contributing to the growth of selected companies to

reflect the recent extension and development of markets beyond



national territories. This trend is further encouraged by the
implementation of projects like the progressive European
Community's effort to complete the single or internal market.
Finally, the implications of takeovers are often significant.
Substitution of oneé set of control for another, for example, usually
produces substantial policy changes of the target company. As a
primary implication, there is a change of the controllers who may
not share identical and common concerné, management methods,
skills or opinions on the direction and policies of the company in
question. In the light of the foregoing considerations, it seems most
likely that, with the increasing tendency towards the
internationalisation of markets in particular the European desire to
implement the objective of a single market, any takeover’ attempt
will inevitably prompt or induce various other rivals to enter the
adventure. Indeed, this implies that barriers to takeovers should,
normally, first be removed, or at least their deterrent effects could
be reduced, by the implementation of future and specific provisions
based on unified legislation. Nowadays, of course, many takeovers'
attempts are either blocked or aborted before reaching the
competitive stage. It is worthwhile to mention that in the absence
of rivals, most takeovers are either agreed or contested. Sometimeé,
but relatively few, competitive offers for control of public listed
companies are launched. Hence, whilst takeovers i‘nvolve public
(whether listed or unlisted) and private companies, both as offerors
and offerees, the present thesis concerns listed public companies
because, prima facie, their shares are freely transferable. It is this
feature which, besides various other advantages be they economic,

financial, commercial and/or, social, contributes to the development
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of competitive offers.

At the present timé,‘ competitive takeover offers are relatively
few, and governments have not considered it necessary to enact
detailed rules governing such particular‘ situations either by
legislation or extra legal regulation. Furthermore, because the offers
in question are recent, they have yet to generate research or
commentary. This study is intended to discuss whether the existing
regulations contain sufficient provisions to deal with competitive
offers, the focus will be on two E.E.C member states, the U.K and
France, which have introduced rules relevant to takeover offers.
The reasons for choosing the U.K and France as models or bases for
the present discussion, relate to thé following facts; (1) they possess
the most developed takeover offers regulations; (2) they adopt
different systems and policies toward the regulation of takeovers;
(3) their regulations contain some specific provisions relating to
competitive offers. Although it is still too early to see how this law
will develop, it is also the intention of the present thesis to note
some of the implications of the recent concern of the E.E.C for the
regulation of takeovers.

With these preliminary considerations in mind, it is possible
now to turn to the construction of the p.resent thesis. The thesis
consists of six chapters. The significance of the first chapter is that,
as a matter of theory, it contributes to a better understanding of
merger and takeover patterns. However, the emphasis is on share
mergers since they are the most desirable methods for speedy
expansion and growth. It begins by discussing the manner in which
the relevant regulation deals with the variety of issues pertaining
to takeovers and mergers. Additionally, it isolates and defines a

number of concepts. Then it considers the main classifications
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under which mergers and takeovers may be subsumed. In
considering such issues, this chapter will, first of all, discuss and
assess the question of the definition of takeover offers. It sets out
its main distinguishing characteristics as well as the major types of
takeover. In this connection, the focus will be devoted to the
discussion of a number of conflictual obstacles facing acquirers
which, in the main, operate as barriers to takeovers. ’Discussion will
also be devoted to one of the most common and vexed aspects
pertaining to the concept of control and motivation for acquiring
control and defeating unwanted offers. It also outlines some issues
that are likely to render companies vulnerable to takeovers.

The second chapter discusses the supervisory institutions and
their policy toward takeover activity. It will demonstrate their
common similarities as well as differences. Stress will be on their
effectiveness in policing the process of takeovers. Some factual
background will be provided. The thesis will note the impact of the
E.E.C harmonization plan on national supervisory bodies.

The fourth chapter will deal with the conduct of competitive
offers. It begins by discussing the existing provisions governing
competitive offers and conditions of making offers. Second, focus
will be on the announcement of offers; the preparation of the offer
- document as well as circulars; their communication to shareholders
- involved, including display of documents and, most importantly, the
effect of subsequent rival offers. These include legal and financial
effects which a subsequent offer may produce, including
consideration of the direct and post-effect on the target company.

Whilst chapter four stresses the major requirements, including

the effects of any subsequent offer, the fifth chapter discusses



shareholders' protection. First, it begins by considering information
‘disclosure and its purpose. Furthermore, it discusses the various
methods whereby information disclosure is circulated or released to
shareholders whose shares are sought to be acquired. It stresses
the role of the directors and their responsibility and also evaluates
the kind of remedies available to reduce the likely detrimental
effect on shareholders interests.

Information disclosure is designed, fundamentally, to present
to public investors a certain minimum degree of transparency
which, on the one hand, may enable them to identify the controllers
of their company as well as the location.of its key assets. -On the
other hand, it aims to detect the likely effect on the good
performance of the stock market where the shares of the target
company are traded. It is also of vital importance in chapter five to
discuss what duties are owed by directors in the particular
situation of competitive offers.

Takeover offers may be undertaken with the full knowledge
and cooperation of the company being acquired. They may also be
contested. In the latter situation, a battle of tactics and devices
result. This thesis notes that some of the tactics are not exclusive to
the target company to frustrate offers. They may, equally, be
undertaken by offerors themselves against each other. Notably, the
use of relevant regulations to deter offerors and appeals to the
relevant Court may also arise in this context. Nowadays, it is
becoming frequent that directors of the target undertaking may be
unwilling to lose the control which offerors seek to obtain.
Alternatively they may employ various tactics at their disposal to

keep the independence of their company. Although varied, such



tactics have become commonplace. Additionally, defensive or
offensive tactics which are typically appropriate to one offer in one
particular country may be wholly or partly inappropriate or even
illegal in another. However, whilst there is presently widespread
and growing concern about the kind of defensive measures that are
used by the board of the target company against unwanted
offerors, there is much less discussion about how far and what kind
of strategy trhe offeror might use to gain control. The present thesis
not only notes, but also stresses, the" offeror's sophisticated
techniques of circumventing the offeree's remedial or preventive
manoeuvres. Hence, in situations where a friendly approach is
rejected or where there is no answer at all by the target company
directors or, where it is expected to be turned doWn, there are
various techniques at the offeror's disposal to secure a position of
control, or at least to become a substantial controller in the target
company. As a preamble to its takeover strategy, the offeror may
gradually begin buying on the market. He may élso gain his battle
of control through a proxy fight. But the success of both tactics
assumes sufficient financial and other alternative support. Finally,
the offeror tries to use the most popular and the quiékest
alternative i.e a takeover offer, in particular when resistance is
expected. These activities both form the final concern of this thesis
within the framework of the last chapter. It considers, first, the
offensive tactics undertaken by offerors to avoid frustrating
attempts to secure control. Second, it discusses the offeree's
preventive and remedial defensive measures at its disposal. The
impact on shareholders interests and, principally, the attitude of
‘the relevant regulators are also considered. Both the offeror's and

the offeree's tactics, for the purpose of this thesis, may be seen as
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one part of the whole operation which either involves the change of
control or maintains the independence of the target company.
Besides, the attitude of the relevant authorities is of paramount

importance if shareholders’ confidence is to be maintained.



CHAPTER ONE
TAKEOVERS AND MERGERS

SECTION ONE: DEFINITIONAL FRAMEWORK OF MERGERS
AND TAKEOVER OFFERS

Mergers or concentrations1 are complex phenomena and have
long been the source of controversy. They give rise to confusion,
uncertainty and conflicts. Furthermore, they have nowhere been
defined as such. In other words, they have been given different
definitions in different contexts. It is worth reiterating that this
thesis concerns the competitive bid in the context of the legal
phenomenon of share mergers.

Conceptually, regardless of fiscal and monetary implications,
notably accountancy and other related issues, mergers of companies
are dealt with within two major contexts. First, concentration of
companies are analysed within the area of competition and,
therefore, are subject to the provisions on the control of
concentration. Second, as far as securities market regulations are
concerned, concentration of companies is dealt with within the

context of takeovers (share mergers) and legal mergers.2

1- The European Community uses the term “concentration” while in
both the USA and UK the most familiar expression is often restricted to
“merger”. Similar expressions include ‘takeovers', ‘amalgamation’
acquisition’ and ‘fusion', ‘combination’ or ‘'consolidation'. See French D. and
Saward H. A Dictionary of Management (New & Revised edn) (London, Pan
Books Ltd.1984). For convenience, throughout this thesis the term
concentration and merger are used interchangeably. Similarly, the problem
also arises in respect of other terms like 'undertaking’, ‘companies’, 'société’,
‘corporation’ and so forth. See infra n. 5.

2- This distinction has recently been brought into existence by the
E.E.C. proposed Directive on Takeover Bids And Other Bids, see infra n.14.



However, in the aggregate, both control of concentration and legal
merger fall outside ambit of this thesis, but it would appear
misleading if no discussion of these considerations were included,
however brief. As a starting point for this chapter, it seems'
necessary to begin considering the definition of concentration laid
down by the E.E.C's Regulation on the control of concentration,
because it seems to incorporate common features relating to
change, transfer or acquisition of control, be it effected by takeover
offers, statutory amalgamation, contracts or by any other related
arrangements. Second the focus will be to classify, in so far as they
are classifiable, the various forms of concentration of undertaking
‘and the interplay or compatibility of the various relevant
regulations in the context. Thirdly detailed consideration will be

devoted to takeovers or share mergers

1.1- DEFINITION OF MERGERS OR CONCENTRATION

The EEC régulation defines concentration between undertakings as:

(1) A concentration shall be deemed to arise where: (a) two or more
previously independent undertakings merge, or (b) one or more
persons already controlling at least one undertaking, or one or more
undertakings acquire, whether by purchase of securities or assets,
by contract or by any other means, direct or indirect control of the
whole or parts of one or more undertakings. (2) An operation,
including the creation of joint venture...(3) For the purpose of this
regulation, control shall be constituted by rights, contracts or any
other means which, either separately or jointly and having regard to
the considerations of fact or law involved, confer the possibility of
exercising decisive influence on an undertaking, in particular by: (a)
ownership or right to use all or part of the assets of an undertaking;
(b) rights or contracts which confer decisive influence on the
composition, voting or decision of the organs of an undertaking. (4)



control is achired by persons or undertakings which; (a) are holders
of the rights or entitled to rights under the contracts concerned, or
(b) while not being holders of such rights or entitled to rights under
such contracts, have power to exercise the rights deriving

therefrom.3

Within the contex‘t of this thesis, it is proposed not to use the
term ‘concentration’ but 'merger’ since the latter term is more
familiar and can be widely drawn so as to cover a wide range of
merger (in the more limited sense) and takeover activity. The
Regulation excludes from the scope of its application the creation of
joint ventures provided they are not intended to distort
competition between undertakings.4 The Regulation does not
apply to credit institutions or other financial institutions or
insurance companies provided that they do not exercise voting
rights in respect of transactiohs an'd dealing in securities entered
into for their own account or for the account of others or provided
that they exercise such voting rights only with a view to preparing

the sale of all or part of that undertaking> or of its assets or the

3- Council Regulation (E.E.C) No.4064/89 of 21 Dec.1989, on the control
of concentrations between undertakings. (0.J. L.395/1 of 21.12.1989). For the -
background of this regulation since 1973, see Amended proposal for a Council
Regulation (E.E.C) on the control of concentration between undertakings,
COM (88) 97 Final (Brussels, 25th April.1988). This proposal has its origin in
the 1973 Proposal for a Regulation on the control of concentration between
undertakings (0.J. No C.92 of 31st Oct 1973), amended several times
respectively in 1982 (0.). C 36/3, 12.2 82), in 1984 (0 J. C 51/8 23.2.1984), in
1986, (0.J.C324/5, 17.12.1986) and in 1988 (0.]. C 130/4 of 18.5.88).

4- See Article 3.2 of the merger control regulation, supra n.3.

5- The expression "undertaking” is an E.E.C. term. For convenience,
the terms; ‘company’, 'société’ and ‘undertaking’ will'bbe used herein after
interchangeably. The term “"undertaking”, however, has been developed by
the European Court to include almost all types of economic enterprises, firms
or companies. In certain circumstances parent company and its subsidiaries
are viewed as being a "single economic unit". See the Joined Case.6 & 7/73,

Instituto Chemioterapico Jtaliano (I.C.I) and Commercial Solvent Corporation
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sale of those securities and that any such sale takes place within
one year of the date of the acquisition.6 It is equally important to
mention that exemptions from the application of the E.E.C
Regulation, extends to covers receivership involved in situations
relating to liquidation, winding up, insolvency and the like.” What
is interesting, fdr the purpose of this thesis, is that the E.E.C Merger
Regulation is concerned with the question of voting contrbl only,
and only in so far as such rights are used to determine directly or
indirectly the competitive conduct of an undertaking, and thus
distort competition to which the aim of such regulation is directed,
The important point for this thesis, is that this thesis deals with the
legal aspects of acquiring such control by means of competitive
takeover offers. This means that economic competition between
undertakings may have little relevance to the context of this thesis.

In practice, merger can be effected between undertakings
which carry out similar or dissimilar activities (at the same or
different point in the production or distribution process) whether
they are involved in activities of commercial, industrial or financial
character. But, perhaps, the most relevant factor, for the purpose of
implementing any objective appears through the change in control
from one undertaking to another, be it by takeovers or by other

parallel means as will be noted in the subsequent chapters.

(CS.C) v. EC.Commissjon, (1974) E.CR, 223, at paras 37/2. Legally, the
definition of "undertaking"” within the concept of concentration does not
appear in either articles 85 or 86 of the Rome Treaty as such but, it has been
advanced by analogy with article 80 of the E.C.S.C Treaty of 1951.

6- Article 3.para 5, supra n.3.

7- Ibid, at para (b).
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1.2- DEFINITION OF TAKEOVER OFFERS

A- LEGAL DEFINITION OF TAKEOVER OFFERS

It is generally agreed that the definition of a takeover offer is
its most troublesome aspect. The term itself is full of dilemmas and
paradoxes.® It is also important to mention that takeover offers or
bids and their'eqﬁivalent French offre publique d'achat (0.P.A.) or
offre publique d'echange (O.P.E.) are 'phenomena which have an
indeterminable philosophical meaning.? In general, the history of
public offer regulation in France does not provide a clear basis for a
definition of public offer as such. But what is clear is that article 69
of the Arrété Ministerielle df 1973 confines the public offer
definition to those operations}which, after contemplation, the
control of the target company might pass to the initiator, or the
offéror's existing control might be increased. In 1973, certain
limitations on the expression of public offer were imposed by the
Arrété of 6th March 1973 relating to the Reglement Général de la
Companie des Agents de Change. According to that 'regulation,
public offers were limited to transactions conferring on the offeror
an acquisition of at least 15% of the offeree's issued capital. Such a
level might be reduced if the offeror already holds shares in the
offeree company and the amount the offeror seeks to acquire will
result in it holding more than the majority or the total of its share
capit‘al. Recently, the 1989 regulation of public offers adopted
another minimum threshold of control but the phenomenon of
public offer remains without definition. Presumably this could be

explained by two factors: first, the French legislator considered it

8- Cohen M.H, Tender Offer or Takeover Bids (1968)23 Bus Law. 611.
9- Ibid. See also The Developing Meaning of Tender Offers (1973)86

Harv.I.Rev 1250.

12



far better to leave definition to its relevant public institutions;
second, it may have been set aside because the relevant regulation
in France is in a state of transition and confusion.19 Notably this is
because of the public offer activity is still in the course of
development and new means and new techniques of avoiding the
difficulties created by this phenomenon are continuously being
developed. In 1966 (the time the regulation relating to public offers
was introduced),Afor example, the French regulator questioned
whether or not a competitive offer could be subjected to the rules
of "auction". While the competitive offer is a recent phenomenon,
the auction traces its origins to the mid. 16th century, a time when
most auctions were Court ordered sales imposed on debtors.!1

In Britain, Section 428(1) of the Financial Services Act 1986

defines a takeover offer as;

an offer to acquire all the shares, or all the shares of any class or
classes in a company (other than shares which at the date of the
offer are already held by the offeror), being an offer on terms which
are the same in relation to all the shares to which the offer relates or,
where those shares include shares of different classes in relation to
all the shares of each class.12

The Panel on Takeovers and Mergers considers takeovers as

being offers which include "takeover and merger transactions however

10- For an overall discussion see mainly, Bronner R., Bourse de Valeur,
at para. 175 et seq in Encycolpedie Dalloz Socjetes, 1978; Bezard P., Les Offres
Publiques d'Achat ( Paris, Masson, 1982); Loyrette J., Les Offres Publiques
d'Achat (Paris, Dictionnaire, André Joly, 1971); Trochu M., Les Offres
Publiques d'Achat (1967) Rev, Dr, Com 695; Malan F., Les Problemes Soulevés
par les O.P.A (1970)LC.P 2304; Boitard M., Les Offres Publiques d'Achat (1970)
13 Rev.Eco.B. Nat.Paris. p. 51. .

11- Newsweek, the International Magazine, Sept.18th, 1989, p.43.

12- Financial Services Act, 1986, Sch. 12, substituted Sections.428-430 of
the Companies Act 1985.
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effected, including reverse takeovers, partial offers, court schemes and also
offers by a parent company for shares in its subsidiary”. Additionally, the
Code on takeovers and mergers provides a definition of cash .
purchase where the consideration consists of a debt. It states that
purchases fof cash include contracts or arrangements where the
consideration consists of a debt instrument capable of being
redeemed in less than three years.!3

One takeover offer which will be discussed within the scope of
this definitional framework, is that which is com’:monly understood
as an attempt to obtain de jure control of another company
(target) usually exceeding 50 % of voting control or at least to
occupy a position of de facto control. Whilst the City Code drew up
a very broad definition, the F.S.A. emphasized the quantitative
criteria of shares. Presumably, the F.S.A. seeks to éover questions of
compulsory acquisition of shares held by the remaining minority of
shareholders towards full integration of the acquired company. This
might be true because provisions transferred to the FS.A. were
conceptually framed under the 1985 Companies Act to deal with
such sorts of acquisitions.

At the Community level, takeover offers, as well as various
other ancillary offers have been dealt with by the proposal for the

thirteenth Council Directive.!4 This Directive defines a takeover
offer as:

an offer made to the holder of securities carrying voting rights in a
company or convertible into securities carrying such rights (i.e.,
shares, convertible bonds, subscription rights, option and warrants)
to acquire their securities for a consideration in cash or other

13- City Code, definition section, as amended in 1989
14- COM (88) 823 Final submitted by the Commission.on 19.1.89, (89/ C
64/07) (Brussels, Feb.16th,1988); 0.J. C 64/08 of 14.3.89. '
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securities, the purpose of the offer usually being to acquire control of
the company or consolidate the offeror's existing control, and the
offer being made conditional upon sufficient offerees accepting it to
achieve the offerdr objectives.1>

The definition applies only to securities carrying unrestricted
rights to vote at the company's general meeting. That is to say,
securities without such features are irrelevant By contrast, the
British self regulation relating to takeover bids appears much
wider. Furthermore, as may be understood, the E.E.C definition
covers companies whose shares are listed on the official list of the
Stock Exchange, whereas both the British and the French
regulations apply to listed and unlisted companies. It could,
perhaps, be argued that the exclusion of companies whose
securities are not listed on the official list of the Stock Exchange
from the scope of application of the directive appear to be justified.
First, the E.E.C. legislator seeks to cover a certain size of takeovers;
and second, it left other sorts of takeover operations to the
discretion of the national authorities. Then what matters for the
purposes of the EE.C. directive is the size of companies involved
and the substance of an operation which involve an immediate
change of control from one company to another. Specifically those
operations which involve the change of control cross- border.
Accordingly, sales and purchase of shares on or off the Stock
market through various devices other than takeover bids are
subjected to the disclosure directive instead.!6 Finally, one may
add another consideration which may be relevant in this context,

that the supervision of the relevant authorities, although vital, does

I5. 1bid, at paré 9. »
16- COM (85)791 Final, 23.12.85, 0.J. C 351/12 relating to information
disclosure.
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not appear in the definition. In conclusion, one should welcome this
definition in the directive as an attempt to cover the most

troublesome aspect within the definitional framework.

B- THEORETICAL DEFINITION OF TAKEOVER OFFERS
On a theoretical level, French authors as well as British

academic writers have not, in the main, attempted to define the
takeover bid. As regards the competitive offer,' it appears that it
has not been conceptualized so far.17 It is worth highlighting that
outside the European Community, particularly in the U.S.A.
relatively few writers have attempted the definition of takeover
offer as such.l® As cited above, the few exceptions are those
British or French textbook writers who have attempted to define
takeovers without success. For instance, Weinberg defined a
takeover offer as "a technique for effecting either a takeover or a
merger".19 Moreover, as to the distinction between friendly and
opposed takeover offers, he states that if an offer is made through a
takeover, the bid is frequently against the wishes of the directors of
the offeree company. But if the dir_ectors of the target company
favour such a bid, friendly takeover is identical to merger.20 Does
this mean that the takeover offer technique (procedure and
requirements) can be appropriate for effecting both legal and share

merger alike? If this is so, why the existence of the statutory

17- Pennington RR, Company Law (4th edn.) (London, Butterworths,
1979) at Ch. 27 p. 802 , in particular p.806. In France, the confusion arises in
relation to the distinction between “"competitive offer” and "auction"..See
supran.l0 & 11

18- The Developing Meaning of Tender Offer, supra n.9 .

19- Weinberg M.A and Blank M.V, Weinberg and Blank on Takeovers
And Mergers (4th. edn.), at para 106, (London, Sweet and Maxwell 1979).

20- Ibid
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schemé whereby a legal merger is carried out? As a matter of
procedure, legally speaking, both transactions are quite distinct,
although their ultimate effect may correspond. The interaction
between legal merger and share merger (friendly takeover or
merger by consent) has been explained by Professor Pennington
and lately was incorporated in the EE.C draft directive on takeovers
and other bids, that friendly takeovers are often commercially and
economically the equivalent of statutory merger.21 By invoking the
qqestion of consideration in respect of offers, Weinberg recognised
that for a takeover involving a listed public company, it is not
possible to draw a clear distinction in effect between a cash bid and
a share for share bid.22 Presumably because nowadays, there
exists no offer made without alternatives. Besides, the relevant
British regulators always oblige offerors to introduce (only fop an-
exchange offer) a cash alternative.23

Finally, in his report submitted to the E.E.C., Professor
Pennington suggested that "the definition of a "general bid" must be
determined by the types of transactions it is desired to regulate, and not by the
inherent judicial character of a general bid for shares".24 He has also
pointed out that "the expression 'takeover bid’ suggests that to come within it
a bid must be one which, if successful, will result in control of the offeree passing
to the offeror; or at least in the offeror acquiring control by assembling a holding

of blocks of shares which together carry control”.25

21- Pennington R.R, Report on Takeovers And Other Bids, (XI/56/74-E,
1974), COM (88) 834 Final p.3 para 6, supran.14

22- Supran.19 ‘

23- City Code, Rule 11. In cash offers, offerors are not obliged to offer
an exchange of securities alternative offer.

24- The term "general bids" referred to covers takeover bids,

consolidated bids and partial bids. See Pennington report at p.3, para 1, Supra
n.2l.
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In France, the focus is on cash offers (offre publique d'achat).
Most academic writers consider an offre publique d'achat (O.P.A.) as
an operation whereby a person or undertaking makes an offer to
another undertaking's shareholders (target) to purchase their
shares, within a limited period of time, at a price substantially
higher than the cur}rent market quotation of those shares, for the
purposes of obtaining control, or reinforcing that Control. The
offeror's commitment is irrevocable, but conditional upon a
minimum level of acceptance, unless the offeror already owned a
substantial proportion of the voting rights control in the target.26

It is undeniably true that it is impossible to provide a perfect
definition covering the whole issue of takeovers. Indeed, the great
difficulties are apparent since the use of takeovers generates a
wide variability of techniques, factors and implications. When it
comes to questions of technique, they are varied and dependent
largely on the strengths and weaknesses of the parties in offers. As
to factors and implications they can only be assessed on a case by
case basis. Take, for example the following elements involved,
which will be taken into account throughout this thesis. They are;

(1) characteristics of the target company and the offerors;

(2) type of offers (complete or partial);

(3) the sort of consideration offered and the type of securities
desired to be acquired in the target;

(4) the aspect of offers which may be domestic or internatibnal;

- 25- Ibid, at p.61 and 62 of the report.

26- Compare, for example, with: Loyrette ]., Les Offres Publiques
d'Achat, supra n.10, at p.65; Bezard P, Les Offres Publiques d'Achat, supra n.
10, at section one, p.14; Trochu M., Offre Publique D'Achat, supra n.10:
Bronner R., Bourse de Valeur, at p.14, supra n.10; Lee W.L and Carreau D,
Moyens de Defence a L'Encontre D'une Offre Publique D'Achat Inamicales en

France, (1988) Receuil Dalloz, Chronjgue III, p.15.
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(5) competent organs which closely monitor such operations,
the involvement of the host country government; and

(6) the reié?aht place where takeovers are carried on (whether
on or off the Stock Market), the size of companies and the number
of offerors involved.

As for the implications, they may be legal, subh as the change
of control from one hand to the other; economic, principally where
there is an adverse effect on competition and other wider issues of
public interests; and social in respect of employees. For instance,
dismissal or early retirement due to economic or commercial
reorganization of the company.

In conclusion and at the risk of over simplification, two
definitions of takeover offers may be suggested. One is narrow and
assumes that to vcome within its scope of application, an offer can be
limited to those involving de jure control, no matter whether such
an offer is made to all shareholders, one class of shareholdérs, or
classes of them. This definition is based on the assumption that an
offer or (offei's) confines the scope of their application to an
‘acquisition of the majority of the V,voting rights control exceeding
50% effectively exercised at a general meeting of the target
company. Hence, anything below that level is automatically
excluded.27 The other definition is broad and appliés to de jure
control as well as the acquisition of de facto control even if the de
facto control confers on the holder the majority of control at a

general meeting.28 But in any definition the involvement of the

27- Even if the holder already occupied a position of de facto control
and seeks to reinforce its control to below 50%. However, voting agreements
are also excluded, because they are not the result of takeover offers.

28- Practically, control does not necessarily mean 51 % of the voting -
right control in a company. Seg infra section 3 of chapter.l
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supervisory body is vital and should not be neglected 29

As far es the competitive offer is concerned, which is discussed
in detailed consideration in the subsequent chapters, it is always
subsumed under the former definition which restricts its scope of
application to acquisitions of de jure control.v To emphasize,
experience illustrates that wherever a competitive offer is involved,
the change of control (50% or more) is inevitable i.e., immediate
dependence of the target company on the successful rival is
achieved. Besides, whether or not a competitive offer is inVolved,
most securities market regulations lay down a triggering level (say
30%) after which any access places the holder under the obligation
to make a general offer for the whole body of shareholders of the
target company in which ‘such proportion is held. The minimum
level required to be attained is either 5S0% as in Britain or 2/3 of
the voting rights (where an offeror prefers to limit his acquisition)

in France.30

SECTION TWO: CLASSIFICATION OF MERGERS

Typically, irrespective of the size and the type of the
companies involved, any classification ef mergers may be divided
into two distinct field of activities. Ohe is the economic classification
of merger, commonly known as horizontal, vertical and

conglomerate.3! The other is the legal classification of merger

29- See Trochu M., Offre Publique D'Achat, supra n.10

30- See infra, Ch.3.

31- A number of academic writers deal with such topics. See mainly,
Hopt K.J, European Merger Control. Legal and Economic Anpalysis on
Multinational Enterprises, (Vol.1), (Berlin & New York, Walter De Gruyter,
1982); Kay M., Company Mergers and The E.E.C (1978)LB.L, 88; Raybould D.M.,
Controlling Mergers Through Competition law (1983)4 CoLaw. 56; Brodley ].F,

20



within the context of the securities markets known as legal merger
and share merger. Both classifications will be outlined below in

turn.
2.1- ECONOMIC CLASSIFICATION OF MERGERS

A- HORIZONTAL MERGERS

Horizontal mergers inV91ve the combination of two or several
undertakings at the same level in the production or distribution of
goods or services, whether they compete with each other or not.32
This does not imply the necessity of being at the same stage of
development and prosperity. Just as it may take place within the
food or services sectors, it may also be effected between companies
within industry, for example the merger of two steel producers or

between motor car manufacturers.

B- VERTICAL MERGERS |
Vertical mergers involve the absorption of undertakings in the
productive or distributive chains. Take, for instance, a merger |

between a manufacturer and a wholesaler or, a wholesaler with a

Joint Venture And Anti-Trust policy (1984)95 Harv.lL Rev.1521; Potter C.L,
Centralized European Merger Regulation: A Viable Alternative (1985)26
Vire LInt'l Law.219; Whish R, competjtion Law (London, Butterworths, 1985)
(now 2nd.edit. 1989) De Rechmeont J. Les Concenirations d'Entreprises et {a

siti o) ante (Paris, Société de Journal Des Notaires et Des Avocats,
1971); Reynolds, Merger Control in The E.EC, (1983)17 LW.T.L 407; Pass and
Sparks, Control of Horizontal Mergers in Britain (1980)14 LW.T.I. 135; 0.E.C.D,
Competition Policy And Joint Venture, (1986); Swann D. Competition and
Consumer Protection , (London, Penguin Books, 1979).
32- As in the air transport sector, the merger between British Airways
and British Caledonia. (The Independent, 12th Nov,1987). In the food market,
the mergers between the Swiss undertaking, Nestlé; and the British

undertaking Rowntree both chocolate manufacturers.(Times, May 17th,
1988).
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retailer within the field of food, textiles,or in any other field of
business. Such a combination may also occur between a
manufacturer, a wholesaler and a retailer in the same field of
business or between a manufacturer and producer of the same

product or goods.

C- CONGLOMERATE MERGERS

Conglomerate mergers involve a combination between
undertakings whose activities are substantially different from each
other and none of them compete with the other. For instance, a
tobacco manufacturer predicts that the cigarette market may not in
the long term be profitable, decides to diversify or to acquire new
businesse‘s‘other than tobacco, such as a combination with drink,
perfume or food companies. Since conglomerate mergers involve
companies with completely distinct or independent businesses, they
are generally considered to be less likely to hamper competition.k
This would be so if no joint financial forces are undertaken in one

field against competitors to deter new entry in the market.33
2.2- LEGAL CLASSIFICATION OF MERGERS

A- STATUTORY MERGERS

The statutory merger is a situation in which the shareholders
of the target undertaking, after the completion of merger, will
automatically be shareholders of the acquiring undertaking or of a

new undertaking formed as a result.34 The obvious consequences

33- Begg D, Fischer S, and Dornbusch R., Economics, (2nd.edn), Ch.6 at
p.358 et seq. (London, MacGraw-Hill Book Company (UK) Ltd.); Kay M.,
Conglomerate Mergers (1969)1B.L 265. ' '

34- UK. Statutes: The Companies (Mergers and Divisions) Regulations,
1987 (S.1.1987, No.1991), introduced into Company Law in a self-contained
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of this kind of combination is that, as the operation involves
undertakings but not individuals as such, after completion one
becomes the acquirer while the other ceases to exist. The
shareholders of the integrated undertaking or undertakings, as thé
case may be, beéom'e shareholders of the acqtjiring undertaking
whether already existing or newly formed for that purpose. The
transaction involves a universal transfer of assets and liabilities
from the acquired to the acquiring undertaking. Ultimately the
approval of shareholders as well as creditors of both parties to the
transaction is unavoidable. Art 19, para 2 of the E.E.C third directive

added another consequence of great significance that:

..no shares in the acquiring company shall be exchanged for shares
in the company being achired held either (a) by the acquiring
company itself or through a person acting in his own name but on its
behalf, or (b) by the company being acquired itself or through a
person acting in his own name but on its behalf.

section of the Companies Act.1985. The mergers and divisions in question
may take place in the UK. by means of compromises or arrangements
governed by sections: 425-427 of the Companies Act 1985. These Regulations
amend the Companies Act 1985 by inserting a new Subsection.427A and a new
Sch.15A. These regulations implemented the E.E.C. Directive 78/855, cited
below. Sections.428-430 of the Act relating to Compulsory Acquisition of
Shares, forming Part XIII A of the Act have been amended and repealed by
the Financial Services Act 1986, Sch.12. French Legislation: The Loi No.88-17
of Sth Jan.1988 relating to Fusions and Scissions des Sociétés Commerciales,
modifying the Loi No.66-537. E.E.C Directives: Third Directive 78/855 of 9th
Oct.1978 concerning Mergers of Public Limited Liability Companies (0.J L
295736 of 20th Oct.1978); The Council Directive No.82/891/E.E.C. relating to the
Divisions of Public Limited Liability Companies (0] No.L 378/47 of 21st
Dec.1982); Tenth Directive on International Mergers of Public Limited
Companies (0.]. C 23 of 25th Jan.1985); This Directive, derived from the "Draft
convention on international mergers" (Bu11.13/'73), was adopted by the
Commission on 4th Jan. 1985. COM (84)727 of 8th Jan.1985; Opinion on the
proposal, COM 757671, OJ C 303/11, 26th.Sept 1985 and 0.]. C 303/27 of 25th
Nov.1985. : ' ‘
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It is worth mentioning that the E.E.C. harmonisation directives ‘
in the field of statutory mergers provide two distinct kinds of
definition. First, merger by acquisition; and second merger by the

formation of a new company.

(1)- MERGER BY ACQUISITION
Article 3 of the directive provide that:

Merger by acquisition” shall mean an operation whereby one or
more companies are wound up without going into liquidation and
transfer to another all their assets and liabilities in exchange for the
issue to the shareholders of the company or companies being
acquired of shares in the acquiring company and a cash payment, if
any, not exceeding 10% of the nominal value of the shares so issued
or, where they have no nominal value, of their accounting per

value.3>

(2)- MERGER BY THE FORMATION OF A NEW COMPANY
Article 4 provides that:

Merger by the formation of a new company” shall mean the
operation whereby several companies are wound up without going
into liquidation and transfer to a company that they set up all their
assets and liabilities in exchange for the issue to their shareholders of
shares in the new co‘mpany and a cash payment, if any, not
exceeding 10%.of the nominal value of the shares so issued or, where
they have no nominal value, of their accounting per value.

35- Compare respectively with French Loi No0.66/537, Art.371 as
amended by the Loi No 88-17, Art.1, supra n.34; and the British Companies Act
1985, Art.427.A, inserted therein by the Statutory Instrument No.1991 of 1987.
With respect to the EE.C. mergers' definition cited above, compare with
French definition laid down by la Chambre Civile de la Cour de Cassation du
24.1.46 as "Le terme fusion suppose la reunion d'au moins deux sociétés pre-
existantes, soit que l'une absorbe 'autre, soit que l'une et l'autre se
confondent pour constituer une société unique” noted in (Dalloz 1946.146);

(1973)26 Rev.Trim.Dr.Com, p.592, paras 27
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The major difference in both the UK and France concerning
such a definition and the implementation of 