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IN THE NAME OF ALLAH, 
THE MERCIFUL,

THE MERCY-GIVING

mankind ! We created 
You from a single (pair)
Of a.male and a female.
And made you into 
Nations and tribes, that 
Ye may know each other 
(Not that ye may despise 
(Each other). Verily 
The most honoured of you 
In the sight of God 
Is (he who is) the most 
Righteous of you.
And God has full knowledge 
And is well acquainted 
(With all things). (CH. XL(X V l j )
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Summary :

T hroughou t  t h e  w o r l d ,  p e o p le  o t h e r  t h a n  Muslims a lways t a k e  a 

n e g a t i v e  a t t i t u d e  whenever  t hey  t r y  to  g i v e  a f a i r  s t a t e m e n t  a bou t  

I s l a m  o r  w h e th e r  t h e r e  a r e  human r i g h t s  i n  I s l a m .  Because o f  l a c k  o f  

knowledge  and s t r o n g  i n f l u e n c e  from th e  m ed ia ,  which  i s  w e l l  o r g a n i s e d  

and c o n t r o l l e d  to  r e v e a l  j u s t  a l l  t h e  d i s t o r t e d  s i d e s ,  t h e  p e o p l e ,  i n  

t h e  West i n  p a r t i c u l a r ,  cou ld  n o t  have a c l e a r  view of  I s l a m  o r  i t s

law ,  t h e  law which  i s  supposed  to  be t h e  Mercy o f  A l l a h  (God) .  Having

s a i d  t h a t ,  t h e  main o b j e c t i v e  o f  t h i s  f ramework was to  make the  I s l a m i c  

a t t i t u d e  tow ards  i s s u e s  r e l a t i n g  t o  human r i g h t s  as  c l e a r  as  p o s s i b l e .  

Thus away from t h e  c o n te m p o ra ry  p r a c t i c e s  i n  the  Muslim wor ld  which 

h a v e ,  i n  my o p i n i o n ,  n o t h i n g  t o  do w i t h  I s l a m ,  I  have t r i e d  to  t a c k l e

th e  i s s u e s  i n  a c c o r d a n c e  w i t h  the  Holy Q u r ' a n  and the  Sunnah ( t h e

S h a r i a h ) .  However,  b e s i d e  the  t h e o r e t i c a l  a t t i t u d e  o f  t h e  S h a r i a h ,  

p r a c t i c e s  h e l d  i n  t h e  g o l d e n  age o f  I s l a m ,  i n  o t h e r  words ,  p r a c t i c e s  of  

t h e  O r thodox  C a l i p h s ,  were h i g h l y  c o n s i d e r e d .

The s t u d y ,  t h e r e f o r e ,  i n v e s t i g a t e d  i s s u e s  such  as  the  fundam en ta l  

human r i g h t s ,  r i g h t  to  l i f e ,  p r o p e r t y ,  t h e  i n d i v i d u a l ' s  f reedom and the  

l e g a l  s t a t u s  and r i g h t s  o f  women. For  i t s  i m p o r t a n c e ,  f reedom o f  

r e l i g i o n  was t a c k l e d  i n  some d e t a i l .  The I s l a m i c  s t a t e  w i t h  i t s  

s o v e r e i g n t y  and democracy  was d i s c u s s e d ,  where the  l e g a l  and p o l i t i c a l  

r i g h t s  o f  t h e  c i t i z e n s  were shown. In  t h e  u l t i m a t e  p a r t  o f  the  work, 

t h e  I s l a m i c  h u m a n i t a r i a n  law was examined whereby i s s u e s  r e l a t i n g  to 

th e  s u b j e c t  o f  t h i s  s t u d y  such  as  the  c i v i l i a n s '  immunity a t  the  t ime 

o f  c o n f l i c t  and t r e a t m e n t  o f  p r i s o n e r s  o f  war were c l e a r l y  d i s c u s s e d .



As a r e s u l t ,  what  was em phas i sed  i n  t h i s  work i s  t h a t  a l l  t h a t  has  

r e c e n t l y  been  p r o m u lg a te d  by th e  U n i t ed  N a t io n s  c o n c e r n in g  human r i g h t s  

was r e c o g n i z e d  by I s l a m  f o u r t e e n  c e n t u r i e s  a g o .  However ,  I s l a m  has 

r e s e r v e d  i t s e l f  t h e  r i g h t  to  be e n t i t l e d  t o  i t s  own i n t e r p r e t a t i o n  of  

some c o n c e p t i o n s ,  f reedom  o f  r e l i g i o n  f o r  exam p le .  As e v e r y  i s s u e  

needs  s t u d y  o f  i t s  own, t h i s  work i s  o n ly  j u s t  a modest  s t a r t .



Table o f  C ontents

Page

I n t r o d u c t i o n  :

An i n t r o d u c t o r y  c h a p t e r  ; .6
A -  The I s l a m i c  law o f  n a t i o n s  18
B -  N a tu re  and t h e  c h i e f  s o u r c e s

of  t h e  S h a r i a h  ( I s l a m i c  law) 18
The Holy Q u r ’an 23
The Sunnah 28
The Orthodox p r a c t i c e  31

C h a p t e r  one : Bas ic  and f u n d a m e n ta l  human r i g h t s  33

1 -  R i g h t  to  l i f e  37
2 -  The economic o r d e r  and the  r i g h t

to  s o c i a l  s e c u r i t y  44
3 -  The i n d i v i d u a l ' s  f reedom i n  I s l a m  64

A -  The i n d i v i d u a l ' s  f reedom i n  I s l a m  66
B -  S l a v e r y  and i t s  p o s i t i o n  i n  I s l a m  71

4 -  The l e g a l  s t a t u s  and t h e  r i g h t s  o f
woman i n  I s l a m  79

C h a p te r  two : Freedom o f  r e l i g i o n  95
A -  The Muslim c o n c e p t  o f  f reedom

o f  r e l i g i o n  96
B “ I s l a m  and i t s  message o f  t o l e r a n c e  112

C h a p te r  t h r e e  : The c o n c e p t  o f  t h e  I s l a m i c  s t a t e  
" i t s  s o v e r e i g n t y  and democracy" 
and t h e  l e g a l  and p o l i t i c a l  r i g h t s
o f  t h e  c i t i z e n s  127

1 -  I s l a m i c  s t a t e  " i t s  s o v e r e i g n t y
and democracy"  127

2 -  The Shurah ,  o r  t h e  d e m o c r a t i c
s y s te m  i n  I s l a m  and th e  p o l i t i c a l  
and l e g a l  r i g h t s  o f  c i t i z e n s  i n
an I s l a m i c  s t a t e  152
A -  The Shurah  and t h e  r i g h t

to  p a r t i c i p a t e  i n  the  a f f a i r s
o f  t h e  s t a t e  155

B -  The r i g h t  to  f reedom of
e x p r e s s i o n  and a s s o c i a t i o n  161

C -  E q u a l i t y  b e f o r e  t h e  law 
and the  r i g h t  to s e c u r i t y
o f  p e r s o n a l  f reedom 164

D -  J u s t i c e  and th e  r i g h t  to  the
s e c u r i t y  o f  p e r s o n a l  f reedom 168

E -  The r i g h t  t o  s a n t i f i c a t i o n  and
s e c u r i t y  o f  p r i v a c y  172



C h a p t e r  f o u r  : I s l a m i c  Humani t a r i an law : t r e a t m e n t  
c i v i l i a n s  and p r i s o n e r s  o f  war 
i n  t ime of  c o n f l i c t  

I s l a m  and th e  law o f  war 
A -  The d o c t r i n e  o f  c i v i l i a n s '  

immunity i n  t h e  t ime of  
c o n f l i c t  

B -  T re a tm e n t  o f  war p r i s o n e r s .

179
179

186
195

C o n c l u s io n 204

B i b l i o g r a p h y

Appendix ( U n i v e r s a l  I s l a m i c  D e c l a r a t i o n  o f  
human r i g h t s )

208
218



I n t r o d u c t i o n

Human r i g h t s  i s  t h e  most  i m p r e s s i v e  s u b j e c t  which h a s ,  i n  t h e  l a s t  

few d e c a d e s ,  a t t r a c t e d  t h e  w r i t e r s  o f  t o d a y :  l a w y e r s ,  p o l i t i c i a n s

and e c o n o m i s t s  a l l  a l i k e .  Being t h e  s u b j e c t  o f  t h i s  c e n t u r y  the  

t w e n t i e t h ,  i n  which h u m a n i ty ,  by m a t e r i a l  c i v i l i z a t i o n  has  done away

w i t h  i t s  p r o g r e s s ,  i t s  main i s s u e s  have been  t h o s e  which the  s a i d

c i v i l i z a t i o n  has  done l i t t l e  a b o u t .  Fundamenta l  r i g h t s  and f reedoms 

have been  c e n t r a l  to  d i s c u s s i o n  o f  t h e  s u b j e c t .  Having become the  

c o n c e r n  o f  a l l ,  many w r i t e r s  o f  d i f f e r e n t  c u l t u r e s  have a t t e m p t e d  to  

t a c k l e  i t  i n  a way which may n o t  be a g a i n s t  t h e i r  i d e o l o g i c a l  

p r i n c i p l e s  and c u l t u r e s .  However,  b e c au s e  t h e  s u b j e c t  was, i n  i t s  

modern mode, o f  Weste rn  i n i t i a t i o n ,  o f  a s e c u l a r  i d e o l o g y ,  t h e  w r i t e r s  

i n  g e n e r a l  and t h e  w e s t e r n  i n  p a r t i c u l a r ,  t a c k l e d  i t  f rom i t s

i n i t i a t o r ’s f u n d a m e n ta l  p o i n t  o f  v iew .  In  o t h e r  words ,  most o f  the  

w r i t i n g s  have somehow a p p e a r e d  to  g i v e  no v a l u a b l e  a s s e s s m e n t s  of  the  

o t h e r ' s  i d e o l o g i e s .  Again ,  whenever  t h i s  m a t t e r  i s  d i s c u s s e d ,  r i g h t s  

s u c h  as  f reedoms and woman's l i b e r a t i o n  i n  p a r t i c u l a r  a r e  r e s t r i c t e d  to  

t h e  w es t  where r i g h t s  such as t h e s e  a r e  more f r e q u e n t l y  pu t  i n t o

p r a c t i c e .  N e v e r t h e l e s s ,  w i t h i n  t h e  l a s t  few y e a r s ,  a f t e r  the  I s l a m i c  

r e v o l u t i o n  i n  I r a n ,  human r i g h t s  w r i t e r s  have g r a d u a l l y  become 

i n t e r e s t e d  i n  I s l a m ,  i n  o t h e r  words ,  to  s tu d y  t h e  s u b j e c t  f rom the  

I s l a m i c  p o i n t  o f  vi ew .  The q u e s t i o n  which s hou ld  now be pu t  fo rw ard  

i s ,  have t h e s e  a t t e m p t s  been s a t i s f a c t o r y ?  The answer i s  o f  c o u r s e  no! 

Th is  c a n ,  however ,  b e ,  i n  t h e  view of  t h i s  w r i t e r ,  reduced  to two 

r e a s o n s :  f i r s t ,  u n i m p a r t i a l i t y  o f  t h e  w r i t e r s  and t h i s  comes main ly

from t h e i r  i g n o r a n c e  of  I s l a m  ( t h e  S h a r i a h  o r  I s l a m i c  Law) o r  

o t h e r w i s e .  E. Mori t i m e r  s a y s ,  "One s c h o o l  o f  t h o u g h t  w ishes  to  prove



t h a t  I s l a m  as  such  i s  r e s p o n s i b l e  f o r  a l l  t h e  ab u s es  and c r u e l t i e s  to

be found i n  t h e  I s l a m i c  w o r ld ,  as  though  such  a b u s e s  and c r u e l t i e s  were
( 1 )

q u i t e  unknown e l s e w h e r e " .  Second,  t a c k l i n g  th e  s u b j e c t  f rom the

p r e s e n t  p r a c t i c e  o f  t h e  Muslim s t a t e s '  v i e w p o i n t .  For  t h e  second  p o i n t

i n  p a r t i c u l a r ,  a f a c t  wh ich shou ld  be made c l e a r  i s  t h a t  t h e r e  i s  no

I s l a m i c  s t a t e  i n  t h e  f u l l  s e n se  o f  t h e  word,  a l l  t h a t  e x i s t s  a r e  Muslim

s t a t e s .  In  o t h e r  words ,  none o f  t h e  Muslim s t a t e s ,  w i t h  no e x c e p t i o n ,

p r o p e r l y  a p p l i e s  t h e  S h a r i a h  or  I s l a m i c  law i n  f u l l .  "The need to  t ake

an i n t e r e s t  i n  I s l a m i c  law i s  n o t " ,  s a i d  S. Ramadan, " m o t i v a t e d ,

however ,  by t h e  supposed  f a c t  t h a t  i t  r e f l e c t s  t h e  a c t u a l  way o f  l i f e

of  t h e  Muslim p e o p l e s .  On th e  c o n t r a r y ,  i t  cou ld  be s a i d  t h a t  I s l a m i c
( 2 )

law i s  n o t  f u l l y  p r a c t i s e d  i n  any p a r t  o f  t h e  Muslim world . . . "  

Today ,  i f  i t  i s  t r u e  t h a t  a r e a l  o b s e rv a n c e  o f  human r i g h t s  i s  p o s s i b l e  

o n ly  i n  an a c t u a l  democracy ,  i t  would be a d m i t t e d  t h a t  human r i g h t s ,  i n  

t h e  Muslim w o r l d ,  have n o t  been o b s e rv e d  s i n c e  t h e  d i s a p p e a r a n c e  o f  the  

Shurah  ( t h e  I s l a m i c  way o f  de m oc rac y ) .  Again,  i f  such  a k i n d  o f  

democracy  ca n n o t  be a t t a i n e d  e x c e p t  by r e t u r n i n g  to  I s l a m  which  i s  

" dee d"  r a t h e r  t han  an " i d e a " ,  human r i g h t s  would no t  be p o s s i b l y  

o b s e r v e d  i n  t h e  Muslim w o r ld .  I t  i s  sham efu l  enough to  say  t h a t  the  

p r a c t i c e  o f  t h e  Muslim s t a t e s ,  even t h o s e  which c o n s t i t u t i o n a l l y  

p r e t e n d  to  be an I s l a m i c ,  does  n o t  conform i n  any a s p e c t  w i t h  the  t r u e  

p r i n c i p l e s  of  I s l a m .  I s l a m  th e  f a i t h  as w e l l  as the  way of  l i f e  i s  

t h a t  t h e  humane p r i n c i p l e s  p e r s i s t  by which t h e  Muslim wor ld  once 

f l o u r i s h e d  and who l ly  p r o s p e r e d .  I t  i s  n o t ,  t h e r e f o r e ,  a n a rc h y ,  

p o v e r t y ,  e x e c u t i o n s  and d e s t r u c t i o n  as  i t  i s  r e g r e t a b l y  se en  nowadays.  

The c o n f u s i o n  as  such i n  which  the  i n d i v i d u a l  Muslim as  w e l l  as  the

(1 )  See Index  on C e n s o r s h i p ,  v o l .  12 -  1983 p . 5 .  '
(2 )  I s l a m i c  law " i t s  scope  and e q u i t y "  -  S. Ramadan p . 12.



c o l l e c t i v e  l i v e ,  i s ,  i n  t h e  view o f  t h i s  w r i t e r ,  bu t  r e s i d e s  i n  the  

emergence  o f  d i f f e r e n t  i d e o l o g i c a l  i d e a s  which have been  adop ted  f o r  

Muslim s o c i e t y .  The Muslim w o r l d ,  t o d a y ,  i s  e i t h e r  one o f  h y p o c r i t i c a l  

Muslim s t a t e s  where t h e r e  i s  I s l a m  and no I s l a m ,  o r  c a p i t a l i s t  s t a t e s  

i n  which the  m a j o r i t y  a r e  p r e j u d i c i a l l y  p o o r ,  o r  s o c i a l i s t  s t a t e s  where 

t h e  i n d i v i d u a l  has  no chance t o  be a human b e i n g .  I n d ee d ,  a p a r t  f rom

t h e  p e r s o n a l  p r a c t i c e ,  none o f  t h e  Muslim s t a t e s  i s ,  f rom the  p r a c t i c a l

v iew p o i n t ,  I s l a m i c .  I s l a m  i s  on ly  a t h e o r y  when we come to  t a l k  a bou t  

i t  as  a way o f  l i f e ,  i n  o t h e r  words ,  as  a code o f  law t h a t  shou ld  be 

a g a i n  r e s t o r e d .  Th i s  i s  the  r a t i o n a l e  be h ind  t h i s  p i e c e  o f  work! The 

pu rp o se  o f  t h i s  t h e s i s  i s ,  t h e r e f o r e ,  to  d e m o n s t r a t e  t h e  p o t e n t i a l  o f  

I s l a m  i n  t h e o r y  and p r a c t i c e  to p r o t e c t  human r i g h t s ,  l e g a l  and 

p o l i t i c a l  r i g h t s  as t h e y  a r e  e n u n c i a t e d  i n  t h e  S h a r i a h  o r  I s l a m i c  law, 

( t h e  Q u r ' a n  and the  Sunnah) .  Having i n t e n d e d  to  do s o ,  I  am p r e t t y  

s u r e  t h a t  whoever s e a r c h e s  f o r  t h e  t r u t h  w i l l  f i n d  i n  I s lam  t h e  most 

humane message t h a t  has  e v e r  e x i s t e d  !

However , human r i g h t s  i n  I s l a m  a r e  a l l  t h o s e  r i g h t s  which a r e

s a n c t i o n e d  by the  d i v i n e  l aw .  In  o t h e r  words ,  a l l  r i g h t s ,  e i t h e r  l e g a l  

o r  p o l i t i c a l ,  a r e  d e r i v e d  from th e  Q u r ' a n  and th e  Sunnah.  Being a

c o n s t i t u t i o n a l  d e r i v a t i v e  m a t t e r ,  t h e  Q u r ' a n  and the  Sunnah s h a l l  be 

t a k e n  as  t h e  b a s i c  r e f e r e n c e s  upon which I  s h a l l  r e l y  i n  my work.  

T h e r e f o r e ,  wheneve r  a r e l e v a n t  Q u r ' a n i c  o r  p r o p h e t i c  t e x t  i s  found 

c o n c e r n i n g  t h e  i s s u e  u n d e r  d i s c u s s i o n ,  i t  s h a l l  be p u r e l y  r e v e a l e d .  I f  

t h e  t e x t  c o n c e r n e d ,  t h e  Q u r ' a n i c  i n  p a r t i c u l a r ,  seems somehow ambiguous 

o r  to  have been c o n s t r u e d  from a d i f f e r e n t  p o i n t  o f  view,  t h e  most 

r e a s o n a b l e  i n t e r p r e t a t i o n  w i l l  be a d o p t e d .  Th is  w i l l ,  however ,  be 

o c c a s i o n a l l y  s u p p o r t e d  by r e l e v a n t  i n c i d e n t s  which have t a k e n  p l a c e  i n  

t h e  f o r m a t i v e  p e r i o d  o f  I s l a m ,  i n  o t h e r  w ords ,  i n  the  t ime of  the



Orthodox  C a l i p s  ( s u c c e s s o r s ) .  In  a d d i t i o n  to  t h a t ,  j u r i d i c a l  d e c i s i o n s  

s h a l l  be c i t e d  whenever  t h e r e  i s  a l a c k  o f  a d i r e c t  c o n s t i t u t i o n a l  t e x t  

and a d i r e c t  s i g n i f i c a n t  c onsensus  among t h e  Muslim j u r i s - c o n s u l t s  

e x i s t s .  Bes ide  t h e  Q u r ' a n  and t h e  Sunnah, I  s h a l l  a l s o  fo cu s  on the  

I s l a m i c  U n i v e r s a l  D e c l a r a t i o n  of  Human R i g h t s  which r e c e n t l y  a ppeared  

t o  s i g n i f y  t h e  I s l a m i c  a t t i t u d e .  The s a i d  d e c l a r a t i o n  was i n i t i a t e d  by 

t h e  I s l a m i c  C ounc i l  o f  Europe i n  which I  s ee  a good s t e p  which shou ld  

be f o l l o w e d  and p ro m u lg a te d  by th e  e x i s t i n g  Muslim s t a t e s .  I t  i s  

b e c a u s e  o f ,  a t  l e a s t ,  a r e l a t i v e  c o n s en s u s  among eminen t  Muslim 

s c h o l a r s  o f  t o d a y ,  as  w e l l  as  o f  a r e f l e c t i o n  o f  t h e  s p i r i t  o f  I s l a m ,  

t h a t  i t  s h o u ld  b e ,  t h e r e f o r e ,  a good b a s i s  f o r  my work.

My aim i n  what f o l l o w s  i s ,  however ,  to  t a c k l e  the  s u b j e c t  " th e  

l e g a l  c o n c e p t  o f  human r i g h t s  i n  I s l a m "  i n  f i v e  c h a p t e r s .

I n t r o d u c t o r y  c h a p t e r . Th is  i s  meant  to  be p r i m a r i l y  an 

i n t r o d u c t i o n  to  t h e  whole work and s h a l l  be d i v i d e d  i n t o  p a r t s .  A 

d i s c u s s i o n  o f  t h e  d i f f e r e n c e  be tween  the  I s l a m i c  law o f  n a t i o n s  and the  

i n t e r n a t i o n a l  law w i l l  be g i v e n ,  encompass ing  a b r i e f  a c c o u n t  o f  t h e  

n a t u r e  and t h e  c h i e f  s o u r c e s  o f  t h e  S h a r i a h  o r  I s l a m i c  law.

I n  c h a p t e r  o n e , we s h a l l  d e a l  w i t h  i s s u e s  which form,  i n  g e n e r a l  

g r e a t  i m p o r ta n c e  i n  human b e i n g s '  l i v e s .  In  o t h e r  words ,  t h e  b a s i c  and 

f u n d a m e n ta l  human r i g h t s ,  namely r i g h t  to  l i f e ,  t h e  economic o r d e r  and 

r i g h t  t o  s o c i a l  s e c u r i t y ,  t h e  i n d i v i d u a l ' s  r i g h t  to  f reedom and the 

l e g a l  s t a t u s  and r i g h t s  o f  women i n  I s l a m .

C h a p te r  tw o . The aim w i l l  be to focus  on a v e ry  i m p o r t a n t  i s s u e  

when t a l k i n g  o f  f reedom ,  t h a t  i s  f reedom o f  r e l i g i o n .  In  the  f i r s t  

p a r t ,  t h e  Muslim c o n c e p t  o f  f reedom of  r e l i g i o n  w i l l  be d i s c u s s e d .



w h i l s t  i n  t h e  second ,  t h e  t o l e r a n c e  o f  I s l a m  s h a l l  be shown.

I n  c h a p t e r  t h r e e , we s h a l l  examine i s s u e s  r e l a t i n g  to  p o l i t i c a l  

t h o u g h t .  The f i r s t  p a r t  o f  t h e  c h a p t e r  i s  to  be c o n f i n e d  to  g i v i n g  a

g e n e r a l  a c c o u n t  o f  t h e  I s l a m i c  s t a t e  ( i . e .  i t s  s o v e r e i g n t y  and

d e m o c r a c y ) ,  and i t s  d e c l i n e  and r e v i v a l  s h a l l  a l s o  be examined .  In  t h e  

second  p a r t ,  we s h a l l  d e a l  more s p e c i f i c a l l y ,  w i t h  t h e  k i n d  of  

democracy I s l a m  h a s ,  and how much i s  d i f f e r e n t  f rom the  o c c i d e n t a l  

dem ocracy .  Meanwhile l e g a l  and p o l i t i c a l  f reedoms a r e  to  be

d e m o n s t r a t e d .

I n  t h e  f o u r t h  c h a p t e r , a l t h o u g h  h u m a n i t a r i a n  law alw ays  forms

somehow a d i f f e r e n t  s u b j e c t ,  we s e e ,  f o r  t h e  accom pli shmen t  o f  ou r

p r e s e n t  work,  t h a t  some i s s u e s  r e l a t i n g  t o  t h e  s u b j e c t  shou ld  be

d i s c u s s e d .  T h e r e f o r e ,  we s h a l l  d e a l  w i t h  two p o i n t s ,  t h e  c i v i l i a n s ’ 

immunity  a t  t h e  t ime  o f  c o n f l i c t  and t r e a t m e n t  o f  t h e  p r i s o n e r s s  of  

w a r .

However ,  t h e  s u b j e c t  as  i t  i s ,  i s  so wide t h a t  e ve ry  s i n g l e  a s p e c t  

o f  i t  i s  wor thy  o f  i t s  own s t u d y .  Thus,  I  s h a l l ,  i n  t h e  f o l l o w i n g  

modes t  work ,  t r y  to  make i t  a s  c l e a r  and a c c e p t a b l e  as  I  c a n ,  a s k in g

t h e  r e s p e c t e d  l e a d e r  to  excuse  any weaknesses  t h a t  may e x i s t .



An i n t r o d u c t o r y  c h a p t e r :

Being a s u b j e c t  o f  i n t e r n a t i o n a l  law,  i t  i s  a lways  s t r e s s e d  t h a t

no r e a l  s i g n i f i c a n c e ,  e i t h e r  i n  t h e o r y  or  i n  p r a c t i c e ,  to  i n t e r n a t i o n a l

human r i g h t s  can be a t t a i n e d  u n l e s s  t h e r e  i s  ad o p te d  a p r i n c i p l e  to the

e f f e c t  t h a t  the  i n d i v i d u a l  can d e r i v e  t h e s e  r i g h t s  d i r e c t l y  from

i n t e r n a t i o n a l  law.  In  o t h e r  words ,  " t h e  c o n c e p t i o n  o f  human r i g h t s  i n

i n t e r n a t i o n a l  law i s  e n t i r e l y  i n c o m p r e h e n s i b l e  i f  t h e  i n d i v i d u a l  p e r s o n

i s  d e n i e d  th e  s t a t u s  o f  s u b j e c t  -  a s  opposed to  the  p o s i t i o n  of  o b j e c t
( 1 )

-  u n d e r  i n t e r n a t i o n a l  l a w " .  Thus,  f o r  t h i s  d e v e lo p i n g  i d e a ,  the

p r e s e n t  c h a p t e r ,  as  an i n t r o d u c t o r y  to  t h e  main o b j e c t i v e  o f  ou r  s tu d y  

as a w h o le ,  s h a l l  be de v o te d  to  t a c k l i n g  t h e  I s l a m i c  law o f  n a t i o n s  

from a m e t h o d o l o g i c a l  p o i n t  o f  view on a com par i son  w i t h  t h e  p o s i t i v e  

i n t e r n a t i o n a l  l a w .  In  o t h e r  w ords ,  s i n c e  b o t h  modern i n t e r n a t i o n a l  law 

and th e  I s l a m i c  one a r e  based  on d i f f e r e n t  t y p e s  o f  n a t u r e  o f  law,  by 

which  e a ch  one has  had a d i f f e r e n t  i d e o l o g y  which c h a r a c t e r i s e s  i t s  own 

c o n c e p t i o n  o f  human r i g h t s ,  i t  becomes,  however ,  n e c e s s a r y  to  g iv e  a 

c l e a r  i d e a  a b o u t  t h e  r o o t s  and s o u r c e s  o f  t h e  I s l a m i c  law o f  n a t i o n s .

A -  The I s l a m i c  law o f  n a t i o n s

The s t a r t i n g  p o i n t  o f  t h e  f o l l o w i n g  l i n e s  i s  t h a t  t h e  r e a d e r  

ought  t o  know, w he the r  t h e r e  i s  an I s l a m i c  i n t e r n a t i o n a l  law o r  n o t  and 

to what e x t e n t  i t  l o o k s  l i k e  t h e  modern i n t e r n a t i o n a l  law i n  t h e  sense  

o f  i t s  s y s t e m i s a t i o n .  A l though ,  modern i n t e r n a t i o n a l  law as  i t  a p p e a r s  

today  i s ,  i n  f a c t ,  o r i g i n a t e d  i n  W estern  E u rope ,  " r u l e s  o f  t h e  I s l a m i c  

i n t e r n a t i o n a l  law ,  i n  t h e  s e n se  o f  t h e  con d u c t  o f  t h e  s t a t e  i n  war as  

w e l l  as  i n  peace  and n e u t r a l i t y ,  have e x i s t e d  from the  ve ry  l i f e t i m e  of

(1 )  Human R i g h t s  as  l e g a l  r i g h t s  -  D ros t  P i e t e r  N. -  Leyden 1951
p . 21.



(2 )
t h e  Holy P r o p h e t  Muhammad". Having s t r e s s e d  t h a t ,  i t s  ve ry  r u l e s

have been  e s s e n t i a l l y  l a t e n t  i n  t h e  r o o t s  and s o u r c e s  o f  the  S h a r i a h  o r

I s l a m i c  law ( i . e .  t h e  Q u r ' a n  and the  Sunnah) .  However , when i t  can be

s u g g e s t e d  t h a t  on ly  sys tems  o f  n a t i o n s  were n o t  w or ld -w ide  o r  u n i v e r s a l

f e a t u r e s ,  t h e  I s l a m i c  law o f  n a t i o n s  has i t s  own u n i v e r s a l

c h a r a c t e r i s t i c s  which a r e  p e rh a p s  more n a t u r a l  and e f f e c t i v e .  Though

i t s  r u l e s  a t  t h e  b e g in n i n g  were concerned  w i t h  r e g u l a t i n g  th e  r e l a t i o n s

o f  e n t i t i e s  and s u r r o u n d i n g  n a t i o n s  i n  a l i m i t e d  a r e a ;  I s l a m ,  by i t s

S h a r i a h ,  d e a l s  w i t h  a l l  t h e  v a r i o u s  p e o p l e s  and n a t i o n s  on a u n i v e r s a l

b a s i s .  Th is  can  be c l e a r l y  u n d e r s t o o d  by th e n  a f t e r  t h e  e x p a n s io n  o f

th e  I s l a m i c  s t a t e .  Thus ,  by t h e  ve ry  words o f  t h e  Q u r ' a n ,  I s l a m  was

r e v e a l e d  as  a g u id an c e  to  t h e  whole n a t i o n s  w i t h o u t  d i s t i n c t i o n  and as

law b e f o r e  which a l l  p e o p le  a r e  e q u a l  and a l i k e  i n  the  se n se  o f

h u m a n i ty .  The o n ly  b a s i s  upon which t h e  Holy Q u r ' a n ,  however ,
( 3 )

d i s t i n g u i s h e s  between  p e o p l e  i s  r i g h t e o u s n e s s  : t h i s  i s  e m p h a t i c a l l y

m a n i f e s t e d  by the  Holy P r o p h e t  a d d r e s s i n g  t h e  p e o p le  i n  h i s  f a r e w e l l  

p i l g r i m a g e .

Being a b ranc h  o f  t h e  S h a r i a h  as  a who le ,  t h e  I s l a m i c  law of  

n a t i o n s  i s ,  f o r  Musl ims,  an i n t e g r a l  law;  t h e  law which can  be a good 

model f o r  u n i v e r s a l  a p p l i c a t i o n .  N e v e r t h e l e s s ,  i t s  n o n - u n i v e r s a l i t y  

f o r  t h o s e  o t h e r  t h a n  Musl ims,  comes p e rh a p s  from b e in g  based  on an 

i d e o l o g y  t h a t  would no t  b e ,  by a l l  n a t i o n s ,  a c c e p t e d .  In  o t h e r  words,  

w h i l e  modern i n t e r n a t i o n a l  law h a s ,  s i n c e  G r o t i u s ,  been  based  on 

s e c u l a r  n a t u r a l  law ,  t h e  I s l a m i c  one i s  founded  on th e  b a s i s  o f  b e l i e f

(2 )  The Muslim c onduc t  o f  s t a t e  -  M. H a m idu l la h  -  Sh. M. A s h r a f , 
Kashm ir i  Bazor  Lahore ( P a k i s t a n )  -  p . 6 1 .
( 3 )  CH. XLIX V . 1 3 .



i n  God; who, th ro u g h  His d i v i n e  law ,  i s  t h e  s o v e r e i g n  (we s h a l l  come to

t h i s  l a t e r ) .  However, be c a u s e  o f  I s l a m ' s  c o m p re h en s iv e n es s  and i t s

r e s e m b la n c e  to some o t h e r  s y s t e m s ,  a com par i son  be tween  t h e  I s l a m i c

s y s te m  o f  law o f  n a t i o n s  and o t h e r s ,  t h e  communist  i n  p a r t i c u l a r ,  took

p l a c e .  Hence ,  a w r i t e r  l i k e  P r o f .  M. Khaddur i  s u g g e s t e d  t h a t  " . . . T h u s

i n  i t s  o r i g i n  t h e  Muslim law o f  n a t i o n s ,  i n  c o n t r a s t  to  a lm o s t  a l l

o t h e r  s y s t e m s ,  was d e s ig n e d  to  be a t em pora ry  i n s t i t u t i o n  -  u n t i l  a l l

p e o p l e ,  e x c e p t  p e rh a p s  t h o s e  o f  the  t o l e r a t e d  r e l i g i o n s ,  would become
(4 )

M u s l im s " .  Having conc luded  t h a t ,  t h e  o n l y  argument  he p r e s e n t e d  i s  

"The u l t i m a t e  a im o f  I s l a m  was,  o f  c o u r s e ,  to  win the  whole w o r l d ,  b u t  

i t s  f a i l u r e  to  c o n v e r t  a l l  p e o p le  l e f t  o u t s i d e  i t s  f r o n t i e r s  non-Musl im
(5)

com m unit ies  w i t h  which I s l a m  had to  d e a l  t h r o u g h o u t  i t s  h i s t o r y . "

N o n e t h e l e s s ,  one co u ld  to  t h e  c o n t r a r y ,  m a i n t a i n  t h a t  i n  i t s  o r i g i n  the

I s l a m i c  law o f  n a t i o n s  i s  r e l a t i v e l y  pe rm anen t  r a t h e r  t h a n  tem pora ry ;

t h a t  i s ,  i f  i t  i s  n o t  a b s o l u t e l y  p e rm a n e n t .  However ,  t h e  I s l a m i c  law

o f  n a t i o n s  i s  u n l i k e  t h e  communist k in d  o f  law o f  n a t i o n s  p r a c t i c e d ,

t o d a y ,  i n  the  S o v i e t  Union which i s  t h e  w o r ld -w id e  s t a t e  i d e a  as  i t

seems to  have a  so c a l l e d  " T r a n s i t i o n  P e r i o d " .  "With t h e  s u c c e s s  of

th e  R e v o l u t i o n  and t h e  a d v e n t  o f  a  s i n g l e  w o r l d - w i d e ,  d e n a t i o n a l i z e d ,

c l a s s l e s s  s o c i e t y  t h e r e  w i l l  be no p l a c e  f o r  a sy s tem  o f  law r e g u l a t i n g

t h e  i n t e r n a t i o n a l  l i f e  of  i n d e p e n d e n t  s t a t e s .  I n t e r n a t i o n a l  law w i l l

be c o n v e r t e d  i n t o  a  p u r e l y  d o m e s t i c  i n t e r - s o v i e t  law ,  a f e d e r a l  law f o r
(6 )

a w o r ld -w id e  Union o f  S o c i a l i s t  S o v i e t  R e p u b l i c s . "  D e s p i t e  the

c o m p re h en s iv e n es s  o f  o f  i t s  r e l i g i o n ,  i s l a m ,  i n  my o p i n i o n ,  has  n o t .

( 4 )  War and pe a ce  i n  t h e  law of  I s l a m  — M. Khaddur i  — The John Hopkins 
p r e s s  B a l t im o r e  p . 44 .
(5)  I b i d  p . 44 .
( 6 )  The S o v i e t  Union and I n t e r n a t i o n a l  law -  T.A. T a r a c o a u z io  -  
Macmil l an  p . 10.



s i n c e  t h e  accom pli shment  o f  i t s  r e v e l a t i o n ,  t h o u g h t  o f  a p e r i o d  as

b e in g  " t r a n s i t i o n a l "  u n t i l  i t  i s  o v e r ,  i t  would have to  r u l e  the  whole

wor ld  a c c o r d i n g  to  i t s  v a l u e s .  However ,  t h e  i d e a  o f  t h e  w or ld -w ide

s p r e a d  r e l i g i o n  i s  the  u l t i m a t e  aim i n  I s l a m ,  b u t  g o v e rn i n g  the  world

as  one community which i s  b a s i c a l l y  d e p e n d en t  on the  r e l i g i o n ' s

c o n v i c t i o n  i s  o u t  o f  t h e  Musl ims '  hand.  In  o t h e r  words ,  c o n v e r t i n g

p e o p le  to  I s l a m  as  t h e  o n l y  way f o r  h a v in g  i t s  law e x tended  o v e r  them

c a n n o t  be g a in e d  e x c e p t  by th e  on ly  way o f  p e r s u a s i o n  r a t h e r  t han  o f
( 7 )

co m p u l s io n  -  which i s  n o t  t h e  manner o f  I s l a m .  Had i t  n o t  been what

has j u s t  been s u g g e s t e d ,  a g r e a t  d e a l  o f  a t t e n t i o n  would n o t  have been 

p a i d  to  the  r e l i g i o u s  m i n o r i t i e s  and g r oups  i n  t h e  S h a r i a h  o r  I s l a m i c  

l aw .  Thus ,  i t  c a n n o t  be s t r i c t l y  reduced  to I s l a m ' s  f a i l u r e  to  c o n v e r t  

a l l  p e o p l e ,  and,  some law s hou ld  be r em a in in g  t o  gove rn  the  r e l a t i o n s  

o f  Muslims w i t h  non-Mus l ims;  when we know t h a t  I s l a m ,  f rom the  ve ry  

b e g i n n i n g ,  r e c o g n i s e s  t h e  r e l i g i o u s  g r oups  ( i . e .  C h r i s t i a n s ,  J ew i sh  and 

o t h e r s )  and g i v e s  them a l l  t h e i r  r i g h t  to  e x i s t .

Soon a f t e r  h i s  " H i d j r a "  e m i g r a t i o n  w i t h  h i s  companions ,  t h e  Holy 

P r o p h e t  formed a Muslim community i n  "Madina" where he cou ld

s u c c e s s f u l l y  found what i s  c a l l e d  t h e  c i t y - s t a t e  which had had more o r  

l e s s  t h e  c o n v e n t i o n a l  a c t i v i t i e s  o f  t o d a y ' s  modern s t a t e .

N e v e r t h e l e s s ,  "when s t a b l e  communit i es  -  w he the r  T r ib e s  o r  C i t y  -  

s t a t e s ,  o r  s t a t e s  of  a modern type  -  a r e  p e rm a n en t ly  c o n t i g u o u s ,

cus toms h a r d e n i n g  i n  t ime i n t o  law n e v e r  f a i l  t o  r e g u l a t e  t h e i r

i n t e r c o u r s e .  Ubi s o c i e t i e s ,  i b i i c u s ;  w h e re v e r  d e v e lo p e d  communit ies  a r e

(7 )  CH. XVI V.125 and CH. I I  v . 2 5 6 .
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b r o u g h t  i n  c o n t a c t  w i t h  each  o t h e r ,  j u r i d i c a l  r e l a t i o n s  must  s o o n e r  or

l a t e r  be formed n o t  m a in ly  by a g re e m e n t ,  t a c i t  o r  e x p r e s s ,  bu t  the  ve ry

n e c e s s i t y  o f  t h e  c a s e ,  and p a r t l y  f rom th e  same c a u s e s  as  t h o s e  which,
( 8 )

work ing  i n t e r n a l l y ,  c r e a t e  s t a t e s . "  Thus,  the  I s l a m i c  s t a t e  -  i n  

i t s  c i t y - s t a t e  type  o r  as  an empire  l a t e r  -  had j u r i d i c a l  r e l a t i o n s  

w i t h  i n t e r n a l  nd e x t e r n a l  g r o u p s ,  t r i b e s  and s t a t e s .  I t s  r e l a t i o n s  

w i t h  t h o s e  d i f f e r e n t  e n t i t i e s  w e n t ,  o f  c o u r s e ,  i n  a c co rd a n ce  w i t h  

c o n s t a n t  r u l e s  d e r i v e d  from the  Q u r ' a n  d u r i n g  the  P r o p h e t ' s  l i f e  and

from b o t h  the  Q u r ' a n  and the  Sunnah i n  t h e  C a l i p h s '  t ime  l a t e r .  Those

r e l a t i o n s  -  w he ther  w i t h  t h e  i n t e r n a l  o r  e x t e r n a l  e n t i t i e s  -  were 

c o n s i d e r e d ,  i n  the  o p i n i o n  o f  t h i s  w r i t e r ,  i n t e r n a t i o n a l  a s  those  

v a r i o u s  e n t i t i e s  i n d i v i d u a l l y  or  c o l l e c t i v e l y  d id  n o t  r e c o g n i s e  the  

i d e o l o g y  o f  I s l a m .  In  I s l a m ,  n a t i o n a l i t y  i s ,  however ,  the  f a i t h ,  i n  

o t h e r  w ords ,  t h e  n a t i o n a l s  o f  t h e  I s l a m i c  s t a t e  a r e  on ly  t h e  Musl ims.  

But t h a t  sho u ld  n o t ,  unde r  any c i r c u m s t a n c e s ,  d e p r i v e  the  i n t e r n a l  

i n d i v i d u a l  o f  a d i f f e r e n t  group from h i s  I s l a m i c  c i t i z e n s h i p .  Again,  

what  h a s  been  mean t ,  by m a i n t a i n i n g  t h a t  t h e  r e l a t i o n s  t h e  I s l a m i c  

s t a t e  had w i t h  o t h e r s  were a c c o r d i n g  to I s l a m i c  pe rmanen t  r u l e s  i s  t h a t  

t h e s e  r u l e s ,  r e g a r d l e s s  o f  the  t r a n s i t i o n  p e r i o d  t h a t  was needed  f o r  

t h e  S h a r i a h  b e f o r e  i t s  a ccom pl i shm en t ,  a r e  c o n s t a n t  a l t h o u g h  hav ing  

f l e x i b l e  d i f f e r e n t  i n t e r p r e t a t i o n s  w i t h  an unanimous minimum

u n d e r s t a n d i n g .  I f  we c o u ld  s e l e c t  some i n s t a n c e s  f o r  ba c k in g  up what

has been s u g g e s t e d ,  i t  would be " f reedom  o f  r e l i g i o n "  i n  the  t ime of  

p e a c e ,  and humane t r e a t m e n t  o f  p r i s o n e r s  o f  war i n  the  t ime of  

c o n f l i c t .  I s l a m  has g i v e n  non-Muslims ( i . e .  C h r i s t i a n s ,  Jews and 

o t h e r s )  t h e  r i g h t  to  f reedom o f  r e l i g i o n .  Th is  r i g h t ,  which i s

(8 )  The Muslim c onduc t  o f  s t a t e  -  M. Ham idu l lah  -  p . 3
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i n v i o l a b l e , i s  e m p h a t i c a l l y  s t r e s s e d  as  an immutable  p r i n c i p l e  by the  

Q u r ' a n  ( a s  s h a l l  be d i s c u s s e d  i n  C ha p te r  tw o) .  In  war ,  when th e  

c o n f l i c t  i s  o v e r ,  Muslims a r e  e v e n t u a l l y  recommended to  t r e a t  t h e i r  

p r i s o n e r s  o f  war by c h o ic e  o f  e i t h e r  g e n e ro u s  freedom o r  a g a i n s t  

r ansom .  Howedver , a l t h o u g h  some j u r i s c o n s u l t s  i n s i s t i n g  on g i v i n g  the  

Imam ( l e a d e r )  a c h o ic e  even to  condemn some o f  t h e  p r i s o n e r s ,  o r  a l l ,  

i n t o  bondage o r  have them k i l l e d ,  such  a c h o i c e ,  which was g iv e n  to 

Muslims b e f o r e  t h e  e s t a b l i s h m e n t  o f  I s l a m  o r  f o r  o t h e r  c i r c u m s t a n c e s ,  

s h o u ld  be now a bandoned .  For now when th e  exchange o f  p r i s o n e r s  

becomes an i n t e r n a t i o n a l  p r a c t i c e ,  t h e  on ly  t r e a t m e n t ,  i n  my b e l i e f ,  i s  

f reedom  ( t h i s  s h a l l  be t a c k l e d  i n  c h a p t e r  f o u r ) .

Given t h e  v e ry  f a c t s  t h a t  non-Musl ims e x i s t e d  and would c o n t i n u e  

to  e x i s t  w i t h i n  the  Muslim w o r l d ,  a n d ,  b e ing  a p a r t  o f  t h e  S h a r i a h ,  the  

I s l a m i c  law o f  n a t i o n s ,  t h e r e f o r e ,  e x i s t s ,  and i s  a c t u a l l y  permanent  

r a t h e r  than  t e m p o r a r y .  Even though ,  t h e  w or ld -w ide  r e l i g i o n  o f  I s l a m  

migh t  t a k e  p l a c e ,  i t s  i n t e r n a t i o n a l  r u l e s  would s t i l l  be t h o s e  o f  the  

p a s t ,  o f  t oday  and of  t h e  f u t u r e .

However ,  w h i l e  the  s y s t é m a t i s a t i o n  of  t h e  I s l a m i c  law of  n a t i o n s ,  

as  t h e  i n t e r n a t i o n a l  law a p p e a r s  t o d a y ,  c a n n o t  be e a s i l y  d e t e r m i n e d ,  

i t s  c o d i f i c a t i o n  took  p l a c e  as  e a r l y  as  the  second  c e n t u r y  o f  a l - H i d j r a  

(Musl im c a l e n d a r ) .  That  was p r o b a b l y  due to  " t h e  n o t i o n  of  

c o m p r e h e n s iv e n e s s  and a l l - e m b r a c i n g  n a t u r e  o f  t h e  law,  which th e  Muslim 

j u r i s t s  have had from the  ve ry  b e g i n n i n g ,  must  have been  r e s p o n s i b l e  

f o r  t h e  f a c t  t h a t  our  s u b j e c t  formed p a r t  and p a r c e l  o f  the  " F i g h " ,  

t h a t  i s  a body of  laws which d e s c r i b e s  d e t a i l s  o f  Muslim conduc t  f o r  

' i b a d a t '  ( c u l t ) ,  muamalat  ( c o n t r a c t s  o f  a l l  s o r t s ,  i n c l u d i n g  m a r r i a g e  

and ' u q u b a t  ( p e n a l t i e s  f o r  the  i n f r a c t i o n  o f  t h e s e  r u l e s ) ,  i n  s h o r t  the
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(9 )
e n t i r e  body of  t h e  l a w " .  Thus,  t h e  e a r l i e s t  book to  t a c k l e  the

s u b j e c t  i n  q u e s t i o n  named as a l-Majmu f i l - F i g h ,  was w r i t t e n  by Zaid b.

A l i  ( d i e d  i n  120H). Th is  was under  a c h a p t e r  e n t i t l e d  as  k i t a b  a s -

S i y a r , t h e  term which was h a p p i l y  u sed  by a l l  j u r i s c o n s u l t s  o f  a l l  
( 10)

Muslim s c h o o l s .  L a t e r  on,  books a t t r i b u t e d  to a l - Imam Abu H a n i f a ,

came o u t  to  t a c k l e  i n  a b road  se n se  t h e  S i y a r  as  a s e p a r a t e  s c i e n c e  and 

i n d e p e n d e n t  s u b j e c t  o f  s t u d y .  Thus ,  k i t a b  a l - s i y a r  was ,  f o r  example ,  

w r i t t e n  by a l - S h a i b a n i ,  and Abu Y u s u f ' s  book was w e l l  known as  k i t a b  

a l - k h a r a j  i n  which he a l s o  t a c k l e d  a l - J i z y a h  ( p o l l  t a x ) .  A l - J i z y a h  i s  

a t a x  t h a t  s hou ld  be t a k e n  from non-Muslims who l i v e  w i t h i n  t h e  I s l a m i c  

t e r r i t o r y .  A f t e rw a rd s  a d i s c u s s i o n  of  t h e  s u b j e c t  was c a r r i e d  on by 

most  Muslim j u r i s c o n s u l t s  i n  t h e i r  d i f f e r e n t  books .  In  modern t i m e s ,  

however ,  r u l e s  of  t h e  I s l a m i c  law o f  n a t i o n s  a r e  u s u a l l y  d i s c u s s e d  i n  

c om par i son  w i t h  t h e  r u l e s  o f  t h e  p o s i t i v e  i n t e r n a t i o n a l  law r a t h e r  than  

as  an i n d e p e n d e n t  s t u d y .

N e v e r t h e l e s s ,  d e s p i t e  the  d i f f e r e n t  i d e o l o g i c a l  o r i g i n  t h a t  each 

law h a s ,  i t  can be m a i n t a i n e d  t h a t  a r e l a t i v e  i f  n o t  a b s o l u t e  

r e c o n c i l i a t i o n  between them i s  somehow a t t a i n a b l e ,  s i n c e  b o t h  of  them 

a r e  based  on a p r i n c i p l e  o f  pe a c e .  I t  was m ain ly  f o r  t h e  sake  o f  the  

peace  -  t h e  r e a s o n  t h a t  made G r o t i u s ,  f a t h e r  o f  modern i n t e r n a t i o n a l  

l aw ,  u n d e r t a k e  to  w r i t e  upon the  s u b j e c t .  Th is  can  be o b v i o u s l y  

u n d e r s t o o d  when he s u g g e s t e d  t h a t  "Throughout  t h e  C h r i s t i a n  world  I  

o b s e r v e d  a l a c k  o f  r e s t r a i n t  i n  r e l a t i o n  to  w a r ,  such  as  even  b a r b a r o u s  

r a c e s  shou ld  be ashamed of  ; I  o b s e rv e d  t h a t  men r u s h  to  arms f o r  s l i g h t  

c a u s e s ,  o r  no cause  a t  a l l ,  and t h a t  when arms have once been t a k e n  up

( 9 )  The Muslim conduc t  o f  s t a t e  M. H am idul lah  p . 61 .
(10)  I b i d  p . 61.
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(11)
t h e r e  i s  no l o n g e r  any r e s p e c t  f o r  law ,  d i v i n e  o r  human;" Th is

w a s , ho w e v e r , t h e  main p r i n c i p l e  upon which th e  r e l a t i o n s  between  the

A r a b ic  t r i b e s  was based  b e f o r e  the  a d v e n t  o f  I s l a m .  G r o t i u s  t h e n  w ro te

h i s  book "De j u r e  b e l i  ac p a c i s "  ( p u b l i s h e d  1625)  i n  which he s u g g e s t e d

t h a t  t h e  law t h a t  would r e g u l a t e  r e l a t i o n s  be tween the  s t a t e s  shou ld  be

based  on n a t u r a l  law;  t h e  law by which a l l  t h e  s t a t e s  become f r e e  and

e q u a l  by hav in g  no s u p e r i o r .  In  c o n t r a s t ,  t h e  I s l a m i c  s t a t e  con d u c ts

i t s  i n t e r n a t i o n a l  r e l a t i o n s  w i t h  non-Musl im s t a t e s  a c c o r d i n g  to  i t s

S h a r i a h  or  I s l a m i c  law;  t h e  law which i s  o f  a d i v i n e  o r i g i n .  In  o t h e r

words ,  i t  i s  a law based  on b e l i e f  i n  God. However, t h e  i d e a  o f

n a t u r a l  law ,  which G r o t i u s  a dop te d  as  a b a s i s  f o r  h i s  t r e a t m e n t  o f  "De

J u r e  B e l l i  ac  P a c i s " , e x i s t e d  and c o n t i n u e d  to  f l o u r i s h  a l l  t h ro u g h  th e

s i x t e e n t h  c e n t u r y  i n  E urope .  His  work,  as  o t h e r s  o b s e r v e ,  i s  "a d i r e c t

c o n t i n u a t i o n  o f  t h e  g r e a t  n a t u r a l  law t r a d i t i o n  which s t r e t c h e s  from
( 1 2 )

S t .  A u g u s t in e  to  S u a r e z ,  and which c u lm in a t e d  i n  S t .  Thomas".

A l though  th e  n a t u r a l  law has a d i v i n e  o r i g i n  s i n c e  i t  was a s c h o l a s t i c
(13)

i d e a  as  w e l l  as  h i s  own, G r o t i u s ,  who h y p o t h e t i c a l l y  d e n ie d  th e  

e x i s t e n c e  o f  God, e l a b o r a t e d  h i s  sys tem  of  law i n  a way i n  which i t s  

s e l f - e v i d e n c e  has  made i t  e x i s t  w i t h  no need o f  God whose e x i s t e n c e  

becomes s u p e r f l u o u s .  Th is  i s  the  s t a t e m e n t  as  t hus  s u g g e s t e d  by 

G r o t i u s :  " I  have made i t  my c o n c e rn  to  r e f e r  t h e  p r o o f s  o f  t h i n g s

t o u c h i n g  the  law of  n a t u r e  to  c e r t a i n  f u ndam e n ta l  c o n c e p t i o n s  which a r e

(11 )  De J u r e  B e l l i  Ac P a c i s  L i b r i  T res  -  Hugo G r o t i u s  Vol .  I I
( T r a n s l a t i o n  -  F r a n c i s  W. K e l s e y )  -  Oxford :  a t  the  C la rendon  P r e s s
London:  Humphrey M i l f o rd  p . 20 .
(1 2 )  N a t u r a l  law (an i n t r o d u c t i o n  to l e g a l  p h i l o s o p h y )  -  A.P.
D ' E n t r a v e s  -  1951 H u t c h i n s o n ' s  U n i v e r s i t y  L i b r a r y  -  H u tc h in son  House,  
London w . l .  -  p . 51 .
(13 )  Says G r o t i u s :  "What we have been  s a y in g  would have a d e g re e  of
v a l i d i t y  even  i f  we shou ld  concede t h a t  which c a n n o t  be conceded
w i t h o u t  t h e  u tm os t  w i c k e d n e s s ,  t h a t  t h e r e  i s  no God, o r  t h a t  the  
a f f a i r s  o f  men a r e  o f  no c o n c e rn  to  Him." De J u r e  B e l l i  Ac P a c i s  L i b r a  
Tres  -  (p ro legomena  11) p . 13.
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beyond q u e s t i o n ,  so t h a t  no one can deny them w i t h o u t  do ing  v i o l e n c e  to

h i m s e l f .  For t h e  p r i n c i p l e s  o f  t h a t  law,  i f  on ly  you pay s t r i c t  heed

to them, a r e  i n  th e m s e lv e s  m a n i f e s t  and c l e a r ,  a lm o s t  as  e v i d e n t  as  a r e
(14)

t h o s e  t h i n g s  which we p r e c e i v e  by t h e  e x t e r n a l  s e n s e s . "  Having

i n t r o d u c e d  h i s  new m e t h o d o lo g i c a l  a s s u m p t i o n s ,  G r o t i u s  made the  n a t u r a l  

law e n t i r e l y  s e c u l a r ;  t h e  s o r t  o f  law t h a t  was l a t e r  f u l l y  a p p r e c i a t e d  

by h i s  s u c c e s s o r s .  Thus,  t h e  main o b j e c t i v e  G r o t i u s  had i n  mind,  by 

do in g  s o ,  was to  av o id  a l l  t he  t h e o l o g i c a l  c o n t r o v e r s y  and to  summon

a l l  p e o p le  i n  a sys tem  o f  laws which would c a r r y  g e n e r a l  c o n v i c t i o n .

T h e r e f o r e  he founded a law o f  n a t i o n s  based  on n a t u r a l  law to  be made

a p p l i c a b l e  to  the r e l a t i o n s  be tween  e q u a l  and i n d e p e n d e n t  s t a t e s .

However , I s l a m  emerged ,  f o u r t e e n  c e n t u r i e s  ago ,  to  t a k e  t h e  same

p h i l o s o p h y  -  b u t  i n  a d i f f e r e n t  way -  t h e  p h i l o s o p h y  which s hou ld  c a r r y

t h e  c o n v i c t i o n  o f  a l l  p e o p l e .  In  o t h e r  words ,  i t  i s  to  b e l i e v e  i n  God;

t h e  s o v e r e i g n  and make His  r e v e a l e d  laws p r e v a i l .

Once a g a i n ,  t h e  i d e a  o f  the  d i v i n e  o r i g i n a l i t y  o f  t h e  n a t u r a l  law
(15)

seems to  have e x i s t e d  i n  I s l a m  as  t h e  c r e a t e d n e s s  o f  t h e  Holy

Q u r ' a n  i s  the  d o c t r i n e  o f  t h e  Sunnate  Mus l ims .  Said Abu H ani fah  "The

Q u r ' a n  i s  t h e  speech  o f  A l l a h , . . .  Our p r o n o u n c i n g ,  w r i t i n g  and

r e c i t i n g  the  Q u r ' a n  i s  c r e a t e d ,  whereas  the  Q u r ' a n  i t s e l f  i s
(16)

u n c r e a t e d . "  T h i s ,  however ,  would n o t  be o f  g r e a t  s i g n i f i c a n c e  as

Muslims have no c h o ic e  bu t  to  a p p ly  the  S h a r i a h ' s  ( t h e  Q u r ' a n  and the  

Sunnah) .  As t h a t  b r an c h  o f  t h e  S h a r i a h  which a c q u i r e d  an in d e p e n d e n t

(14 )  De J u r e  B e l l i  Ac P a c i s  (p ro legomena  39) p . 23 .
(15)  The M u t a z a l i s ,  who were o f  a d i f f e r e n t  s c h o o l ,  had a d i f f e r e n t  
d o c t r i n e .  They w ere ,  f o r  i n s t a n c e ,  o f  a b e l i e f  t h a t  the  Q ur 'a n  was 
c r e a t e e d .  See I s l a m i c  p o l i t i c a l  tho u g h t  -  H.M. Watt -  Edinburgh  
U n i v e r s i t y  P r e s s  -  p . 8 7 : 8 9 .
(16 )  I n t r o d u c t i o n  to  the  Q u r ' a n  -  R. B e l l  -  Ed inburgh  a t  U n i v e r s i t y  
P r e s s  -  p . 37.



15

s t a t u s  and may indeed  become a f u l l  f l e d g e d  s c i e n c e ,  t h e  I s l a m i c  law of

n a t i o n s  would s t i l l  r e t a i n  i t s  e t h i c a l  v a l u e s  and i t s  s a n c t i o n

p r o v i s i o n s  would have to be d e r i v e d  from i t .  "No Muslim s c i e n c e  was

o r i g i n a l l y  c u l t i v a t e d  f o r  i t s  own s a k e ,  i n d e p e n d e n t  and r e g a r d l e s s  o f

o t h e r s  ; b u t  a l l  were made s u b s e r v i e n t  to  the  S h a r i a h  i n  o r d e r  to

c o n t r i b u t e  to  t h e  w e l l - b e i n g  o f  man i n  t h i s  world  as  w e l l  as  i n  t h e
(17)

H e r e a f t e r . "  Moreover ,  t h e  I s l a m i c  law o f  n a t i o n s  i s  n o t  based  on

human r e a s o n  a c c o r d i n g  to  which e v e r y t h i n g  i s  gu ided  by c o n v e n i e n c e .

On t h e  c o n t r a r y ,  i t  i s  t h e  law which s hou ld  c o n t i n u e  to r e t a i n  i t s

e t h i c a l  b a s i s  o f  t h e  immutable  t e a c h i n g s  o f  t h e  Q u r ' a n  and t h e  Sunnah.

Thus ,  " t h e  s t r e s s  on th e  demand f o r  do ing  j u s t i c e ,  a s  t h e  p h r a s e  goes

' e v e n  i f  t h e  heaven  f a l l ' ,  i s  pa ram ount .  The one c o n c e p t  which may be

t r e a t e d  as  a f u l c r u m  on which the  whole s u p e r s t r u c t u r e  o f  I s l a m ' s
(18)

e t h i c a l  sy s tem  i s  f i r m l y  f i x e d  i s  j u s t i c e . "  J u s t i c e ,  i n  I s l a m ,  i s

to  be done even a t  t h e  d e t r i m e n t  o f  s e l f - i n t e r e s t .  In  a l l  t h e i r  

c o n d u c t  i n c l u d i n g  t h a t  i n  f o r e i g n  and war o f f i c e s ,  Muslims a r e  asked  to  

do s o .

I n  t h e  o ld  t im e ,  t h e  k ind  o f  s t a t e  which e x i s t s  today  was no t  

known; s o ,  t h e  r u l e s  o f  t h e  I s l a m i c  law o f  n a t i o n s  w ere ,  i n  f a c t ,  

f a s h i o n e d  i n  a way to  d e a l  w i t h  non-Muslims l i v i n g  i n  the  Abode o f  

I s l a m  and to  r e g u l a t e  t h e  h o s t i l e  r e l a t i o n s  which o f t e n  e x i s t e d  between 

i t  and the  e x t e r n a l  non-Musl im s .  Nowadays, a s  t h e  modern s t a t e  

a p p e a r e d  w i t h  a s o v e r e i g n t y  f u l l y  r e c o g n i z e d  by a l l  o t h e r  s i s t e r s ,  t he  

Muslim community r e p r e s e n t e d  by the  I s l a m i c  s t a t e  would have to 

r e c o d i f y  t h e  r u l e s  o f  i t s  law o f  n a t i o n s  to  e s t a b l i s h  how to  d e a l  w i t h

(17 )  The Muslim conduc t  o f  s t a t e  -  M. Ham id u l la h  -  p . 74.
( 18 ) Human R i g h t s  i n  I s l am  -  I n t e r n a t i o n a l  commission o f  J u r i s t s  -  
Kuwait  U n i v e r s i t y  -  Union o f  Arab Lawyers — p . 4 7 .
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o t h e r ,  non-Musl im,  s t a t e s .  So t h e r e  s hou ld  be a f i r m  b a s i s  upon which

t h e  I s l a m i c  s t a t e  c o n s t i t u t e s  i t s  r e l a t i o n s  w i t h  t h e  o t h e r  s t a t e s .

T h is  was,  however ,  d i s c u s s e d  i n  f u l l  by Muslim s c h o l a r - j u r i s t s .  While

t h e y  a b s o l u t e l y  a g re e d  t h a t  t h e  I s l a m i c  s t a t e  i s  an i d e o l o g i c a l  one and

a l l  who b e l i e v e  i n  i t s  i d e o l o g y  form one community r e g a r d l e s s  o f  t h e i r

p l a c e ,  r a c e ,  c o l o u r  and language  -  s i n c e  t h e  r e l i g i o u s  t i e  has  overcome

a l l  t h o s e  d i s t i n c t i o n s  -  t h e y  d i f f e r e d  among t h e m s e lv e s  a bou t  t h e  b a s i s

upon which  t h e  I s l a m i c  s t a t e  s hou ld  c o n s t i t u t e  i t s  r e l a t i o n s  w i t h
(19)

o t h e r s .  T h e r e f o r e ,  t h e r e  a r e  two d i f f e r e n t  o p i n i o n s  drawn up by

th e  Muslim s c h o l a r - j u r i s t s .  The f i r s t  i s  t h a t  t h e  I s l a m i c  s t a t e  shou ld

n o t  have  any r e l a t i o n s  w i t h  o t h e r s  e x c e p t  by way of  war .  In  o t h e r

w o r d s ,  I s l a m  s hou ld  r e c o g n i s e  no o t h e r  n a t i o n  save i t s  own, s i n c e  i t s

u l t i m a t e  g o a l  i s  to  s u b o r d i n a t e  t h e  whole world  to  one r e l i g i o n  
( 20 )

( I s l a m ) .  Th is  i s ,  however ,  t h e  o p i n i o n  which i s  s im ply  t a k e n  by

some o r i e n t a l i s t s  who a c c o r d i n g l y  d e l i v e r e d  a judgment  which

c o n s e q u e n t l y  n e g a t e s  f o r  I s l a m  any k in d  o f  pe rm anen t  law of  n a t i o n s

( t h i s  i s  a l r e a d y  d i s c u s s e d ) .  N e v e r t h e l e s s ,  t h i s  o p i n i o n  seems to  have

been  somehow p e c u l i a r  to  a n o t h e r  group o f  S c h o l a r - j u r i s t s  who

c o n s t r u c t i v e l y  d i s c u s s e d  th e  prob lem i n  such a way as  to  prove the

c o n t r a r y .  They,  as  a l s o  backed up by t h e  l a t e r  s c h o l a r - j u r i s t s ,

m a i n t a i n e d  t h a t  the  on ly  b a s i s  upon which pe rmanent  r e l a t i o n s  between

Muslims and o t h e r s  can  be c o n s t i t u t e d  i s  t h a t  o f  peace  r a t h e r  t h a n  
( 2 1 )

h o s t i l i t y .  Having conc luded  t h a t ,  i t  has  been  d e c l a r e d  t h a t  I s l am

n e v e r  c o n t r a d i c t s  what  modern i n t e r n a t i o n a l  law j u r i s t s  have a s s e s s e d  

as  a b a s i s  f o r  the  r e l a t i o n s  between th e  s t a t e s .  Thus,  t h i s  second 

p o i n t  o f  view was n o t  w i t h o u t  s t r o n g  a rgum ents  pu t  fo rw ard  by i t s

( 1 9 )  A s - S i y a s a  A- S h a r a i a h  -  Abdullwahab K h a l l a f  -  Dar a l - A n s a r  -  p . 64 .
(20 )  I b i d  p . 64 \
(21 )  I b i d  p . 71 .  \ n  : t  I ■ . '
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(22)
d e f e n d e r s .  They c l e a r l y  a rgued  from the  Q ur ’an and the  p r a c t i c e  of

t h e  P r o p h e t  as  w e l l  as  h i s  o r th o d o x  c a l i p h s ’ . Also a r g u i n g  f o r  the

same v i e w p o i n t  was Ibn Tayymiah who w a s , i n  t h e  m ed ia eva l  t i m e s , the

most d i s t i n g u i s h e d  s c h o l a r - j u r i s t , and i n  t h e  modern t im es  Muhammad
(23)

Abduh.  However,  t h i s  i s  the  o n ly  o p i n i o n  which can be t h r o u g h o u t

our  t h e s i s ,  m a i n t a i n e d .

T h e r e f o r e ,  t h e  I s l a m i c  e x t e r n a l  r e l a t i o n s  shou ld  be a c c o r d i n g l y

b a s ed  on two r u l e s ;  f i r s t ,  pe rmanent  peace  u n l e s s  someth ing  s e r i o u s l y

happened  to  change t h i s  p e a c e f u l  r e l a t i o n s ;  s e c o n d ,  t h e  Abode o f  I s l a m

i s  t h a t  i n  which  i t s  law p r e v a i l s  o r  where Musl ims can  p e a c e f u l l y  l i v e ,

and th e  Abode o f  war i s  t h a t  by which i t s  r e l a t i o n  w i t h  Muslims i s

somehow changed by l a u n c h i n g  an a t t a c k  a g a i n s t  Muslims o r  by o t h e r
(24)

h o s t i l e  r e a s o n s .

However ,  be in g  a law of  a d i v i n e  o r i g i n ,  t h e  I s l a m i c  law of  

n a t i o n s  a p p e a r s  f u n d a m e n ta l ly  d i f f e r e n t  f rom th e  i n t e r n a t i o n a l  law i n  

r e g a r d  to  two a s p e c t s .  F i r s t ,  when the  law ,  t o d a y ,  i s  a t t a c h e d  to  a 

p a r t i c u l a r  t e r r i t o r y  and b i n d in g  upon the  p e o p le  who l i v e  i n  i t ,  t h e  

I s l a m i c  law i s  supposed to  b e ,  on t h e  c o n t r a r y ,  o b l i g a t o r y  upon the  

Musl ims as  an i n d i v i d u a l  o r  as a g r o u p ,  r a t h e r  than  upon t e r r i t o r i a l  

g r o u p s .  N e v e r t h e l e s s ,  such a v i e w p o in t  c a n n o t  be ,  i n  my o p i n i o n ,  

a t t r i b u t e d  to  the  p h i l o s o p h i c a l  i d e a  t h a t  I s l a m ,  be in g  a u n i v e r s a l  

r e l i g i o n ,  r e c o g n i z e s  no b o u n d a r i e s ,  b u t  r a t h e r  t h a t  t h e  i n d i v i d u a l ,  

b e in g  a Muslim,  s hou ld  be j u d i c i a l l y  t r e a t e d  a c c o r d i n g  to  I s l a m i c  law .

( 2 2 )  See CH. V I I I  v . 6 I  and CH. I I  v . l 9 0 .
(23)  A s - S i y a s a  1 - S h a r ’a i a h  -  A. K h a l l a f  -  p . 81 ,  82 .
(24)  I b i d .  p . 75.
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For t h i s ,  t h e  I s l a m i c  law ,  as  we s h a l l  s e e ,  has  g iv e n  the  non-Muslim

m i n o r i t i e s  who l i v e  w i t h i n  the  Muslim w or ld  a j u d i c i a l  autonomy i n

o r d e r  t o  be a b l e  to  a p p ly  t h e i r  l aw s .  Second,  u n l i k e  t h e  i n t e r n a t i o n a l

law which i s  based on s o u r c e s  d i f f e r e n t  f rom t h o s e  which the  n a t i o n a l

law s  o f  s t a t e s  a r e  based  on,  t h e  I s l a m i c  law o f  n a t i o n s  u s u a l l y

c o m p r i s e s  t h o s e  r u l e s  which a r e  d e r i v e d  from th e  S h a r i a h .  I t  i s  m ere ly

an  e x t e n s i o n  o f  the  S h a r i a h  d e s ig n e d  to  gove rn  t h e  Muslim and no n -

Muslim r e l a t i o n s  w i t h i n  or  o u t s i d e  the  w or ld  o f  I s l a m .  The law of

n a t i o n s  as  such  i s ,  p e r h a p s ,  s u p e r i o r  to  t h e  i n t e r n a t i o n a l  law i n  the

s e n s e  o f  be in g  more mature  as w e l l  as  b e in g  b i n d i n g  on pe o p le  as

i n d i v i d u a l s .  N e v e r t h e l e s s ,  f o r  such  a c o n c e p t i o n  o f  i n t e r n a t i o n a l  law,

f o r  i n s t a n c e ,  H. Krabbe who m a i n t a i n s  t h a t  " i n t e r n a t i o n a l  law i s

d i n t i n g u i s h e d  from n a t i o n a l  law n o t  i n  r e s p e c t  to  i t s  o r i g i n  and

f o u n d a t i o n ,  b u t  i n  r e s p e c t  to  t h e  e x t e n t  o f  t h e  community to  which i t s

commands a p p ly  . . .  So f a r  as  the o r g a n i z a t i o n  o f  t h e  i n t e r n a t i o n a l

community i s  c o n c e r n e d ,  we a r e  s t i l l  l i v i n g  i n  t h e  m idd le  a g e s ,  when

th e  p o l i t i c a l  r e l a t i o n s  be tween c i t i z e n s  was as  f r a g m e n t a r y  and
(25)

i n c o m p l e t e  as  t h a t  between n a t i o n s  a t  t h e  p r e s e n t  t i m e . "

B. Na tu re  and the  c h i e f  s o u r c e s  

o f  t h e  S h a r i a h  

( t h e  Q u r ' a n  and th e  Sunnah) .

In  t h e  p r e v i o u s  p a r t ,  we have d e a l t  enough w i t h  t h e  I s l a m i c  law of  

n a t i o n s  and d e l i n e a t e d  i t s  form and f e a t u r e s ,  comparing i t  w i t h  

p o s i t i v e  i n t e r n a t i o n a l  law.  Thus,  as  t h e  S h a r i a h  r e p r e s e n t s  t h e  main 

r e s o u r c e  f o r  the  I s l a m i c  law of  n a t i o n s , t h e  pu rpose  o f  t h e  f o l l o w i n g

(25 )  The modern i d e a  o f  t h e  s t a t e  -  H. Krabbe -  T ra n ,  by G.H. Sabine 
and W.J.  S hepa rd .  — New York 1922 London p . 236,  237.
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pages  i s  to s t u d y ,  i n  b r i e f ,  i t s  n a t u r e  and c h i e f  s o u r c e s  so t h a t  we 

may l a y  the  n e c e s s a r y  f o u n d a t i o n  f o r  a c o n s i d e r a t i o n  of  t h e  c o n c e p t  o f  

human r i g h t s  i n  I s l a m .

The g o a l  o f  the  S h a r ia h  or  I s l a m i c  law ,  which  i s  e s s e n t i a l l y  

r e l i g i o u s  and a harmonious b lend  o f  t h e  t e m p o r a l  w i t h  the  s p i r i t u a l ,  i s  

to  win t h e  a p p ro v a l  o f  A l l a h  (God).  However , t h e  i d e o l o g y  of  I s l a m  i s  

d e f i n i t e l y  i n c o n s i s t e n t  w i t h  t h e  c o n c ep t  o f  good and e v i l  as  t hus  

i n t e r p r e t e d  i n  terms of  p l e a s u r e  and p a in  which a r e  of  t h e  n a t u r a l  law
(26)  w

p h i l o s o p h y .  To the  Muslim t h e r e  i s  i ndeed  an e t h i c a l  q u a l i t y  i n

e v e r y  human a c t i o n ,  c h a r a c t e r i z e d  by gubh ( u g l i n e s s ,  u n s u i t a b i l i t y )  on

t h e  one hand o r  husn  ( b e a u t y ,  s u i t a b i l i t y )  on t h e  o t h e r .  But t h i s

e t h i c a l  q u a l i t y  i s  n o t  such as can be p e r c e i v e d  by human r e a s o n ;

i n s t e a d ,  man i s  c o m p l e t e l y  dependen t  i n  t h i s  m a t t e r  on d i v i n e

r e v e l a t i o n .  Thus a l l  human a c t i o n s  a r e  subsumed,  a c c o r d in g  to  a w ide ly

a c c e p t e d  c l a s s i f i c a t i o n ,  under  f i v e  c a t e g o r i e s :  as  commanded,

recommanded,  l e f t  l e g a l l y  i n d i f f e r e n t ,  r e p r e h e n d e d ,  o r  e l s e  p r o h i b i t e d

by Almigh ty  God. And i t  i s  on ly  i n  r e g a r d  to  the  midd le  c a t e g o r y  ( i . e .

t h o s e  t h i n g s  which a r e  l e f t  l e g a l l y  i n d i f f e r e n t )  t h a t  t h e r e  i s  in
(27 )

t h e o r y  any scope f o r  human l e g i s l a t i o n . "  T h e r e f o r e ,  t h e  S h a r i a h  o r

I s l a m i c  law i s  an i d e a l  code to which man s hou ld  confo rm. However ,  man

-  i n  I s l a m  -  has  no f u l l  l i b e r t y  i n  r e l a t i o n  to  l e g i s l a t i o n ,  f o r  i t

m ig h t  n o t  be co m p a t ib l e  w i t h  the  s p i r i t  o f  t h e  S h a r ia h  which c o n t r o l s

(26 )  Says Bentham " N a tu re  has  p l a c e d  man unde r  t h e  empi re  o f  p l e a s u r e  
and of  p a i n .  We owe to them a l l  ou r  i d e a s ;  we r e f e r  to them a l l  ou r  
j u d g m e n t s ,  and a l l  t h e  d e t e r m i n a t i o n s  o f  our  l i f e  . . .  Theory o f  
l e g i s l a t i o n  -  J .  Bentham -  London: Kegan P a u l ,  T rench ,  Trubner  & Co. 
L t d .  1894 -  p . 2.
(27 )  I s l a m i c  law i n  the  modern world -  J .N .D .  Anderson -  London : 
S t e v e n s  & Sons L im i te d ,  1959 -  p . 3.
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t h e  human a c t i o n s  and ,  u l t i m a t e l y  the  s o c i e t y .  "Law, t h e r e f o r e ,  does

n o t  grow o u t  o f ,  and i s  n o t  moulded by ,  s o c i e t y  as i s  the  ca se  w i t h

W es te rn  s y s t e m s .  Human t h o u g h t ,  u n a i d e d ,  c a n n o t  d i s c e r n  t h e  t r u e

v a l u e s  and s t a n d a r d s  o f  c o n d u c t ;  such knowledge can on ly  be a t t a i n e d

t h r o u g h  d i v i n e  r e v e l a t i o n ,  and a c t s  a r e  good o r  e v i l  e x c l u s i v e l y

b e c a u s e  God has a t t r i b u t e d  t h i s  q u a l i t y  to them. In  t h e  I s l a m i c

c o n c e p t ,  law p r e c e d e s  and moulds s o c i e t y ;  to  i t s  e t e r n a l l y  v a l i d

d i c t a t e s  the  s t r u c t u r e  o f  s t a t e  and s o c i e t y  m us t ,  i d e a l l y ,
(28 )

c o n f o r m . "  N e v e r t h e l e s s ,  t h e  S h a r i a h ' s  t endency  i s  to a l l o w  human

a c t i o n  t h e  w i d e s t  l i m i t s  "bu t  t h i s  l i b e r t y  ( i b a h a h )  ca n n o t  be

u n l i m i t e d .  Man i s  by h i s  ve ry  n a t u r e  g reedy  and u n g r a t e f u l ,  c o v e to u s

o f  o t h e r  men ' s  goods ,  n i g g a r d l y  o f  h i s  own, d i s p o s e d  to  s l o t h ,

u n g r a t e f u l  f o r  the  b l e s s i n g s  t h a t  God has bestowed upon him.  Human

s o c i e t y  would n o t  have been p o s s i b l e ,  and th e  i n d i v i d u a l  h i m s e l f  would

n o t  have been a b le  to s u b s i s t ,  had God a l low ed  f r e e  scope to the

a p p e t i t e s  o f  e v e r y  i n d i v i d u a l  as  w e l l  as  to  t h e  i n j u s t i c e  and v i o l e n c e

o f  a l l .  God has t h e r e f o r e  s e t  a bound to human a c t i v i t y ,  and t h i s

bound (h ad d )  i s  p r e c i s e l y  what we c a l l  law (hukm) which  r e s t r a i n s  human

a c t i o n  w i t h i n  c e r t a i n  l i m i t s ,  f o r b i d d i n g  some a c t s  and e n j o i n i n g

o t h e r s ,  and t h u s  r e s t r a i n i n g  the  p r i m i t i v e  l i b e r t y  of  man, so as  to

make i t  as  b e n e f i c i a l  as  p o s s i b l e  e i t h e r  to  t h e  i n d i v i d u a l  o r  to  
(29)

s o c i e t y . "

M oreover ,  " r e l i g i o n  and law a r e  two d i s t i n c t  o t h e r s ,  bu t  

complementary  to  each  o t h e r ,  be in g  s t r i c t l y  c o n n e c t e d  t h ro u g h  t h e i r

( 2 8 )  A h i s t o r y  o f  I s l a m i c  law -  N . J .  Coulson -  Ed inburgh U n i v e r s i t y  
p r e s s  -  p . 85.
(29 )  The l e g a c y  o f  I s l am  -  (Ed .  T. Arnold and A. G u i l laum e)  -  Oxford,  
t h e  C la re n d o n  p r e s s  — see Law and S o c i e t y  — D« de S a n t i l i a n a  — p . 289.
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(30 )
common end ,  which i s  t h e  w e l f a r e  o f  man".  A c c o r d in g l y ,  man i s

c h a r g e d  by t h e  S h a r i a h  w i th  d u a l  r e s p o n s i b i l i t y  i n  o r d e r  t h a t  the

w e l f a r e  of  t h e  community be s e c u r e d .  The two r e s p o n s i b i l i t i e s  a r e :  one

i n  r e l a t i o n  t o  h i s  C r e a t o r  ( A l l a h )  and the  o t h e r  i s  i n  r e l a t i o n  to
(31)

s o c i e t y  which r e s u l t s  i n  "a law o r  d o c t r i n e  o f  d u t i e s "  r a t h e r  t h a n

o f  r i g h t s ,  o f  mora l  o b l i g a t i o n  b i n d in g  on the  i n d i v i d u a l ,  f rom which  no 

e a r t h l y  a u t h o r i t y  can r e l i e v e  him,  and which he d i s o b e y s  a t  t h e  p e r i l  

o f  h i s  f u t u r e  l i f e .  One o f  the  i n t e g r a l  a r t i c l e s  o f  t h e  Muslim f a i t h

i s  t o  b e l i e v e  i n  t h e  day o f  judgm en t .  As long  as  o n e ' s  f a i t h  i s  r e a l

and n o t  a mere f o r m a l i t y ,  h i s  f e a r i n g  A l l a h  (God) makes him r e s t r a i n  

f rom d o in g  e v i l  deeds-  And t h i s  i s  more e f f e c t i v e  t h a n  p u n i t i v e  

l e g i s l a t i o n  o f  t h e  s e v e r e s t  t y p e .

Once a g a i n ,  w h i l e  the  s e c u l a r  laws o f  t h e  modern wor ld  a r e

r a t i o n a l i s t i c  and ,  depend ing  on the  v a g a r i e s  o f  p u b l i c  o p i n i o n  and ,

t h e r e f o r e  l i a b l e  to  e r r o r ,  the  S h a r ia h  " F inds  i t s  c h i e f  s o u r c e  i n  the  

w i l l  o f  A l l a h  as  r e v e a l e d  to  the  P rophe t  Muhammad. I t  c o n t e m p l a t e s  one 

community o f  t h e  f a i t h f u l ,  though they  may be o f  v a r i o u s  t r i b e s  and i n  

w i d e l y  s e p a r a t e d  l o c a t i o n s .  R e l i g i o n ,  n o t  r a t i o n a l i s m  o r  g e o g ra p h y ,  i s  

t h e  p r o p e r  c o h e s i v e  f o r c e .  The S t a t e  i t s e l f  i s  s u b o r d i n a t e  to  the

Q u r ' a n ,  which l e a v e s  l i t t l e  room f o r  a d d i t i o n a l  l e g i s l a t i o n ,  none f o r  

c r i t i c i s m  o r  d i s s e n t .  Th is  wor ld  i s  viewed as b u t  t h e  v e s t i b u l e  to 

a n o t h e r  and a b e t t e r  one f o r  the  f a i t h f u l ,  and th e  Q u r ' a n  l a y s  down

r u l e s  o f  b e h a v io u r  toward o t h e r s  and toward s o c i e t y  to  a s s u r e  a s a f e

(30 )  I b i d  p . 290 .
(31 )  H u r g r o n j e , s e l e c t e d  works ( e d .  G.H. Bousquet  and J .  S c h a c t )  
L e i d e n ,  1957 -  p . 52 .
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t r a n s i t i o n .  I t  i s  n o t  p o s s i b l e  to s e p a r a t e  p o l i t i c a l  o r  j u r i s t i c

t h e o r i e s  from the  t e a c h i n g s  o f  the  P r o p h e t ,  which e s t a b l i s h  r u l e s  o f
(32)

c o n d u c t  c o n c e r n in g  r e l i g i o n s ,  d o m e s t i c ,  s o c i a l  and p o l i t i c a l  l i f e " .

C once rn ing  i t s  s t r u c t u r e ,  the  c h i e f  s o u r c e s  o f  t h e  S h a r i a h  o r

I s l a m i c  law a r e ,  as  o f t e n  e x p r e s s e d ,  the  Holy Q u r ’an and th e  Sunnah o f

t h e  P r o p h e t .  A f t e r  the d e c l a r a t i o n  o f  t h e  Q u r ’a n :  " T h i s  day have I

p e r f e c t e d  your  r e l i g i o n  f o r  you,  comple ted my f a v o u r  upon you ,  and have
( 3 3 )

c hosen  f o r  you I s l a m  as  your  r e l i g i o n , "  and j u s t  b e f o r e  h i s  d e a t h ,

t h e  P r o p h e t  e x p l i c i t l y  s a i d  i n  h i s  l a s t  sermon : "0  p e o p l e ,  b e a r  i n  mind

what I  am s a y i n g ,  f o r  I  might  n o t  see  you a g a i n .  I  have l e f t  you two

t h i n g s .  I f  you ho ld  f a s t  to  them, n e v e r  w i l l  you go a s t r a y  a f t e r  me.
(34)

They a r e :  God 's  Book, and His P r o p h e t ' s  s u n n a h . "  N e v e r t h e l e s s ,

even  t h e  a u t h o r i t y  o f  t h e  sunnah i t s e l f  i s  d e r i v e d  from c l e a r

i n j u n c t i o n s  o f  t h e  Q u r ' a n .  Hence, i t  t h u s  s t a t e s :  "so t a k e  what the

A p o s t l e  a s s i g n s  you and deny y o u r s e l v e s  t h a t  which  he w i t h h o l d s  from
( 3 5 )

y o u " .  The Q u r ' a n  and t h e  Sunnah a r e ,  t h e r e f o r e ,  t h e  on ly  c h i e f

s o u r c e s  o f  t h e  S h a r i a h .

However ,  by c a t e g o r i z i n g  the  Q ur 'a n  and th e  Sunnah as t h e  c h i e f  

s o u r c e s  o f  t h e  S h a r i a h  we meant  h e r e  t o  d i s t i n g u i s h  them from the  

s o u r c e s  which were l a t e r  c o n s i d e r e d  by the  j u r i s c o n s u l t s  o f  a l -M adhah ib  

" s c h o o l s  o f  law" as  s u p p le m e n ta ry  i n  o r d e r  to  meet the  n e c e s s i t i e s  o f  a 

g rowing  c i v i l i z a t i o n .  Thus,  t h e  s u p p le m e n ta ry  s o u r c e s  as b ro u g h t

( 3 2 )  J a c k s o n ,  Foreword to  law i n  t h e  Middle E a s t  ( e d .  Khadduri  and 
l i e b e s n y ) ,  pp.  v i ,  v i i .
( 3 3 )  CH. V V . 4 .
( 3 4 )  I s l a m i c  law ( i t s  scope and e q u i t y )  S. Ramadan -  P.R.  Macmil l an 
L im i te d  London -  Geneve -  p . 24 .
( 3 5 )  CH. LIX V . 7 .



23

fo rw a r d  by the j u r i s c o n s u l t s  a r e ;  ( a )  a l - i j m a  o r  the c o n sensus  o f

o p i n i o n ;  ( b )  a l - Q i y a s  or judgment  upon j u r i s t i c  ana logy  ( c )  a l -

I s t i t i s a n  o r  t h e  d e v i a t i o n ,  on a c e r t a i n  i s s u e ,  from the  r u l e  o f  a

p r e c e d e n t  to  a n o t h e r  r u l e  f o r  a more r e l e v a n t  l e g a l  r e a s o n  t h a t

r e q u i r e s  such d e v i a t i o n ;  (d )  a l - I s t i s l a h ,  o r  t h e  u n p r e c e d e n te d  judgment

m o t i v a t e d  by p u b l i c  i n t e r e s t  to which n e i t h e r  t h e  Q u r ' a n  nor  the  sunnah

e x p l i c i t l y  r e f e r .  As to  t h e i r  i m p o r t a n c e ,  t h e  f i r s t  two s o u r c e s  a r e ,

a c c o r d i n g  to  most o f  t h e  j u r i s c o n s u l t s ,  c l a s s i f i e d  to  be a t t a c h e d  to
(36)

t h e  c h i e f  s o u r c e s .  However,  " w i th  the  e x c e p t i o n  o f  t h e  Q u r ' a n  and

th e  Sunnah,  e v e r y  o t h e r  s o u r c e ,  c h i e f  o r  s u p p le m e n ta ry ,  has  been a
(37)

m a t t e r  o f  c o n t r o v e r s y  as  to  i t s  v a l i d t y  o r  d e f i n i t i o n . "

N e v e r t h e l e s s ,  as  f a r  as  our  work i s  concerned  (human r i g h t s  i n  

I s l a m ) ,  t h e  s u b j e c t  which i s ,  i n  my o p i n i o n ,  a c o n s t i t u t i o n a l  prob lem 

r a t h e r  t han  a n y th i n g  e l s e ,  we s h a l l ,  i n  the  f o l l o w i n g  p a g e s ,  c o n s i d e r  

i n  some d e t a i l  t he  c h i e f  s o u rc e s  o f  the  S h a r i a h  where the  p r i n c i p l e s  o f  

human r i g h t s  a r e  c l e a r l y  l a i d  down. L a t e r ,  some c o n s i d e r a t i o n  s h a l l  be 

made o f  t h e  Orthodox c a l i p h s '  p r a c t i c e  as we would ba se  our  argument  

p a r t l y  on them.

The Q u r ' a n :

The Q u r ' a n ,  i n  the  b e l i e f  erf a l l  Mus l ims,  i s  the  v e ry  word of  

A l l a h .  I t  t h u s  c l e a r l y  s t a t e s :  "Your companion* i s  n e i t h e r  a s t r a y  nor

(36 )  Al-Madkhal A l - f i g h i  'L-'Amm -  M. a l - Z a r q a  -  Damascus U n i v e r s i t y  
p r e s s  -  v o l .  1 p . 31.
(37 )  I s l a m i c  law — S. Ramadan -  p . 24 .  CH. L I I I  v s .  2 : 4 .
*He was the  Holy P rophe t  Muhammad who had l i v e d  among Q u r a i s h s  ( h i s  
p e o p l e )  a l l  h i s  l i f e .
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b e in g  m i s l e d ,  *Nor does he say ( a u g h t )  o f  ( h i s  own) d e s i r e .  * l t  i s  no
(37R)

l e s s  t h a n  i n s p i r a t i o n  s e n t  down to  h im ."  However, d u r i n g  a

m i s s i o n a r y  p e r i o d  which l a s t e d  f o r  a b o u t  t w e n t y - t h r e e  y e a r s ,  t h e  Q u r ' a n

was,  i n  f r a g m e n t s ,  r e v e a l e d  to the  P r o p h e t  Muhammad. Says the  Q u r ' a n :

" ( I t  i s )  a Q u r ' a n  which we have d i v i d e d  ( i n t o  p a r t s  f rom t ime to  t i m e ) ,

i n  o r d e r  t h a t  thou m i g h t e s t  r e c i t e  i t  to  men a t  i n t e r v a l s  : we have
(38)

r e v e a l e d  i t  by s t a g e s . "  Thus,  whenever  a p o r t i o n  o f  t h e  Q u r ' a n  was

r e v e a l e d  to  him,  he used to  r e c i t e  i t  i n  o r d e r  t h a t  h i s  companions can

memorise  i t  and some of  them can t a k e  i t  down. He a l s o  used  to

a s c e r t a i n  and p o i n t  o u t  where t h e  v e r s e  o r  v e r s e s  j u s t  r e v e a l e d  s hou ld

be p l a c e d .  However , t h e  Q u r ' a n i c  v e r s e s  were n o t  compi led i n

c h r o n o l o g i c a l  o r d e r .  " T h i s , Muslims b e l i e v e ,  i s  due to the  f a c t  t h a t

t h e  c o m p i l a t i o n  and a r r a n g e m e n t  o f  the  c h a p t e r s  was com ple ted  -  unde r
(39)

D iv in e  i n s t r u c t i o n s  -  by th e  P ro p h e t  h i m s e l f . "  Dur ing th e  l i f e t i m e

o f  t h e  P r o p h e t  the  Q ur 'a n  was n o t  w r i t t e n  i n  a com ple te  book form ,  b u t  

on l e a v e s  o f  p a p e r ,  s h o u l d e r  b l a d e s ,  d a t e  l e a v e s ,  and o t h e r  handy 

m a t e r i a l .

L a t e r , because  of  t h e  b a t t l e  of  al-Yamamah which took  p l a c e  a f t e r  

t h e  d e a t h  o f  t h e  P r o p h e t  where some o f  h i s  companions who memorized the  

Q u r ' a n ,  e i t h e r  i n  whole o r  i n  p a r t ,  were k i l l e d ,  Umar b .  a l - k n a t t a b  

( a f t e r w a r d s  the  second c a l i p h )  b e c au s e  so w o r r i e d  a b o u t  t h e  Q ur 'a n  

which  migh t  be l o s t .  T h e r e f o r e  he s u g g e s t e d  to  Abu Bakr ,  t h e  c a l i p h  

t h a t  t h e  Q u r ' a n  s hou ld  be c o l l e c t e d  and w r i t t e n  down. Abu Bakr who 

d e e p l y  t h o u g h t  a bou t  i t ,  e v e n t u a l l y  e n t r u s t e d  t h i s  j o b  to  one o f  the

(37R) CH. L I I I  v s .  2 : 4 .
( 3 8 )  CH. XVII V . 1 0 6 .
(39 )  I s l a m i c  law -  S. Ramadan -  p . 31
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(40 )
P r o p h e t ’s s e c r e t a r i e s  c a l l e d  Zaid b .  T h a b i t .  Z a id ,  who t h e n  d id

t h e  j o b ,  " a p p l i e d  a t w o - fo l d  method of  v e r i f i c a t i o n ,  comparing  the

o r i g i n a l  m a n u s c r ip t s  w i t h  the  t e x t s  memorized by th e  P r o p h e t ' s

companions ;  t h i s  method p ro v id e d  a double  t e s t im o n y  f o r  the  a c c u r a c y  of
(41)

e v e r y  i n j u n c t i o n . "  In  h i s  r e i g n  'Uthman,  t h e  t h i r d  c a l i p h ,

summoned a l l  t he  Muslims by the  on ly  e x i s t i n g  form o f  the  Q u r ' a n  which

has  been  th e  same a l l  t h ro u g h  the  c e n t u r i e s .  I t  i s  r e p o r t e d  t h a t

H u d h a i f a ,  who had been f i g h t i n g  w i th  t h e  p e o p le  o f  Sham i n  t h e  c o n q u e s t

o f  Arminya and w i t h  the  peop le  of  I r a q  i n  t he  c o n q u e s t  o f  A d h a r b i j a n

came to  Uthman and s a i d  ' 0  Ch ie f  o f  t h e  b e l i e v e r s !  Save t h i s  n a t i o n

b e f o r e  t hey  d i f f e r  a bou t  the  Book ( Q u r ' a n )  as  Jews and C h r i s t i a n s  d id

b e f o r e . '  So Uthman s e n t  a message to Hafsa  ( t h e  widow o f  t h e  P r o p h e t )

s a y i n g ,  " send  us  the  m a n u s c r i p t s  of  t h e  Q u r ' a n  so t h a t  we may compile

t h e  Q u r ' a n i c  m a t e r i a l s  i n  p e r f e c t  c o p i e s  and r e t u r n  the  m a n u s c r ip t s  to

y o u " .  Hafsa  s e n t  i t  to Uthman. 'Uthman t h e n  o r d e r e d  Zaid b i n  T h a b i t ,

A bd u l l ah  I b i n  Az-  Z u b a i r ,  S ' a i d  b i n  Al-As and Abdur Rahman b i n  H a r i t h

b i n  Hisham to r e w r i t e  the  m a n u s c r ip t s  i n  p e r f e c t  c o p i e s .  'Uthman s a i d

to  t h e  t h r e e  Q u r a i s h i  men, " I n  c a se  you d i s a g r e e  w i t h  Zaid b i n  T h a b i t

on any p o i n t  i n  the  Q u r ' a n ,  t h e n  w r i t e  i t  i n  the  d i a l e c t  o f  Q u r a i s h  as

t h e  Q u r ' a n  was r e v e a l e d  i n  t h e i r  t o n g u e . "  They d id  s o ,  and when they

had w r i t t e n  many c o p i e s ,  'Uthman r e t u r n e d  the  o r i g i n a l  m a n u s c r i p t s  to

H a f s a .  'Uthman s e n t  to  e ve ry  Muslim p r o v in c e  one copy of  what t hey  had

c o p i e d ,  and o r d e r e d  t h a t  a l l  t h e  o t h e r  Q u r ' a n i c  m a t e r i a l s ,  w he the r
(42 )

w r i t t e n  i n  f r a g m e n t a r y  m a n u s c r i p t s  o r  whole c o p i e s ,  be burned  . . . "  

Thus,  t h e  Q u r ' a n  i s  e v e r  p r e s e r v e d  and u n s u s c e p t i b l e  to change or

(40)  Sah ih  a l - B u k h a r i  -  ( A r a b i c ,  E n g l i s h )  -  v o l .  VI Kazi  p u b l i c a t i o n s  
p . 476 .
(41 )  I s l a m i c  law.  S. Ramadan p . 32.
(42)  Sah ih  a l - B u k h a r i  -  ( A r a b i c ,  E n g l i s h )  -  v o l .  VI -  Kaz i  p u b l i c a t i o n s  
-  p . 479.
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a l t e r a t i o n .  I t  c l e a r l y  s a y s :  "We h a v e ,  w i t h o u t  d o u b t ,  s e n t  down the
(43)

m essa ge ,  and w i l l  a s s u r e d l y  guard  i t  ( f r om  c o r r u p t i o n ) . "

Ever  s i n c e  i t s  r e v e l a t i o n  the  q u e s t i o n  has  been r a i s e d  as  to

w h e t h e r  t h e  Q u r ' a n  was o f  d i v i n e  o r  human o r i g i n .  "The Q u r ' a n  was s e n t

down a t  a t ime when, as  i s  w ide ly  and c o n f i d e n t l y  a g r e e d ,  t h e  Arabs had

re a c h e d  t h e  f i n e s t  p o i n t  i n  t h e i r  h i s t o r y .  I t  was an age t h a t  was

c o p io u s  i n  l i t e r a r y  e lo q u e n c e  and r i c h e r  t han  any e a r l i e r  t ime i n  men

o f  n o b l e  s peech  and k n i g h t s  o f  t h e  p u l p i t .  The most  p r e c i o u s  o f

i n t e l l e c t u a l  p u r s u i t s  and ac h ie ve m e n ts  i n  which the  Arabs competed was

e x c e l l e n c e  i n  word . . .  T r a d i t i o n  a l s o  b e a r s  s u s t a i n e d  w i t n e s s  to  the

f a c t  t h a t  t h e r e  was i n s i s t e n t  o p p o s i t i o n  to t h e  P r o p h e t .  His pe op le

used  e v e r y  s o r t  o f  means,  d e v ious  and obv ious  and t h e i r  u tmos t  v i g o u r ,

to  c r a c k  h i s  m essage ,  and to g iv e  the  l i e  to  a l l  he s a i d  o f  God . . .

For t h e  Q u r ' a n  came to an Arab ic  spe ak ing  P r o p h e t .  W r i t i n g  was w e l l -

known among th e  Arabs everywhere  a t  t h a t  t im e ,  to  a d e g re e  of

e x c e l l e n c e  a l r e a d y  d e s c r i b e d ,  and i n  the  c o n t e x t  o f  i n t e n s e  h o s t i l i t y

a l r e a d y  n o t e d .  Yet f o r  a l l  t h a t  the  Arabs q u i t e  f a i l e d  to  p roduce  from

t h e i r  whole m en ta l  e f f o r t  a n y th i n g  to  oppose i t .  I t  i s  t h e n  i r r a t i o n a l

to  t h i n k  t h a t  some P e r s i a n ,  o r  I n d i a n  o r  Greek ,  c ou ld  have commanded

such  A rab ic  s k i l l  to a c h i e v e  what  had d e f e a t e d  the  Arabs t h e m s e lv e s ?

The powers  o f  the  Arabs q u i t e  f a i l e d  them, d e s p i t e  t h e i r  hav ing

com parab le  o r i g i n s  and e d u c a t i o n  to Muhammad, and many of  them s p e c i a l

a d v a n t a g e s  o f  s c i e n c e  and s t u d y .  All  o f  t h i s  i s  p r o o f  p o s i t i v e  t h a t

t h e  words o f  t h e  Q u r ' a n  a r e  i n  no way th e  s o r t  o f  t h i n g  to  o r i g i n a t e
( 4 4 )

f rom man."

( 4 3 )  CH. XV V . 9 .
(44 )  The Theology of  u n i t y  -  M. Abduh ( T r a n s ,  by I .  Musa 'ad and K. 
Gragg)  -  London, George A l l e n  & Unwin L td .  -  pp 119 & 121.
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For Musl ims,  be in g  the  ve ry  word o f  A l l a h ,  "The Q u r ' a n  l a i d  down

f o r  men t h e  p r i n c i p l e s  by which t h e i r  i n t e r e s t s  might  be r i g h t l y  s e rv e d

N oth ing  coud be c l e a r e r  t han  the  b e n e f i t  which comes from b e in g  gu ided

by them and p r e s e r v i n g  them j e a l o u s l y .  J u s t i c e  r e s t s  on them and the

whole s o c i a l  r d e r  rem ains  s e c u r e  w i t h i n  t h e i r  a u t h o r i t y .  C o n t r a r i w i s e ,

t h e i r  n e g l e c t  o r  abandonment ,  o r  any d e p a r t u r e  even from t h e i r  s p i r i t ,
(45)

e n t a i l s  g r e a t  l o s s . "  I t  i s ,  t h e r e f o r e ,  f o r  them, t h e  c h i e f  s o u rc e

o f  a u t h o r i t y  wherefrom s p r i n g s  t h e  v e ry  c o n c e p t i o n  o f  l e g a l i t y  and

e v e r y  l e g a l  o b l i g a t i o n .  However, i t s  t e a c h i n g s  a r e  u n i v e r s a l ,

a d d r e s s e d  to  a l l  mankind t h ro u g h o u t  t h e  w or ld  r e g a r d l e s s  o f  t h e i r

o r i g i n s  o r  t im es  and r e v e a l e d  to  e n l i g h t e n  man 's  s p i r i t ,  to  p u r i f y  h i s

m o r a l s ,  to  u n i f y  h i s  s o c i e t y ,  and to  r e p l a c e  t h e  d o m in a t io n  by th e

p o w e r f u l  w i t h  j u s t i c e  and f r a t e r n i t y .  I t  t h u s  s t a t e s :  "To th e e  the

Book e x p l a i n i n g  a l l  t h i n g s ,  a Guide ,  a Mercy, and Glad T i d in g s  to
(46)

M u s l im s " .

N e v e r t h e l e s s ,  b e in g  b a s i c a l l y  a Book of  r e l i g i o u s  g u i d a n c e ,  t h e

Q u r ' a n ,  a p a r t  f rom hav in g  u n e q u iv o c a l  l e g a l  r u l e  (hukm),  i s  no t  an ea sy

r e f e r e n c e  f o r  anyone to r e a c h  a p r o p e r  judgment  i n  r e l a t i o n  to  any case
(47)

which m igh t  a r i s e .  Th i s  i s ,  however ,  t h e  r e a s o n  why " a l - l d j t i h a d "  

s h o u ld  be s t r i c t l y  c o n f i n e d  to  the  pe o p le  who, i n  g r e a t  d e a l ,  d e vo te d  

t h e m s e lv e s  to  t h e  S h a r i a h  s t u d y .  " I t  ( t h e  Q u r ' a n )  i s  more p a r t i c u l a r l y  

an a p p e a l  to f a i t h  and the  human s o u l  r a t h e r  t han  a c l a s s i f i c a t i o n  of

( 45 )  I b i d  p . 118.
( 4 6 )  CH. XVI V . 8 9 .
( 4 7 )  I t  means the  e x e r t i n g  o f  o n e ' s  s e l f  t o  the  u tm o s t  deg re e  to a t t a i n  
an o b j e c t  and i s  used t e c h n i c a l l y  f o r  so e x e r t i n g  o n e ' s  s e l f  to  form an 
o p i n i o n  ( z a n n )  i n  a ca se  (R ad iya )  o r  as to a r u l e  (hukm) o f  law.  
S h o r t e r  E n c y c lo p a e d ia  o f  I s l am  -  H. Gibb and J .  Kramers -  Le iden  1953 -  
p . 1 5 8 .
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l e g a l  p r e s c r i p t i o n s .  Such p r e s c r i p t i o n s  a r e  c o m p a r a t i v e l y  l i m i t e d  and

few. Rega rd ing  f a m i ly  law, th e y  a r e  l a i d  down i n  70 i n j u n c t i o n s ;  c i v i l

law i n  a n o t h e r  70; p e n a l  law i n  30;  j u r i s d i c t i o n  and p ro c e d u r e  i n  13;

c o n s t i t u t i o n a l  law i n  10; i n t e r n a t i o n a l  r e l a t i o n s  i n  25; and economic

and f i n a n c i a l  o r d e r  i n  10.  Such e n u m e r a t i o n ,  however ,  can on ly  be

a p p r o x i m a t e .  The l e g a l  b e a r i n g  o f  some i n j u n c t i o n s  i s  d i s p u t a b l e ,

whereas  o f  some o t h e r s  i t  s i m u l t a n e o u s l y  a p p l i e s  to more than  one

s p h e r e  o f  law.  The major  p o r t i o n  o f  t h e  Q u r ' a n  i s ,  as  w i t h  e v e ry  Holy
(48)

Book, a Code of  Div ine  e x h o r t a t i o n  and mora l  p r i n c i p l e s . "

The Sunnah ;
(49)

I t  i s  an Arab ic  word which l i t e r a l l y  means "method".  I t s

t e c h n i c a l  meaning i s  a com b in a t io n  of  a l l  t h e  P r o p h e t  s a i d ,  d i d  and
(50)

a g r e e d  to  ( t a k i r ) .  Th is  t r i p l e  a u t h o r i t y  of  t h e  P r o p h e t  i s ,

however ,  d e r i v e d  from the  Q u r ’an i t s e l f  s i n c e  he was g i v e n  th e  f u l l

power to  i n t e r p r e t  the  Holy Book, by word o r  a c t i o n ,  f o r  i t  t hu s

s t a t e s :  "And we have s e n t  down un to  t h e e  ( a l s o )  t h e  Message;  t h a t  thou

mayes t  e x p l a i n  c l e a r l y  to  men what  i s  s e n t  f o r  them, and t h a t  they  may
(51)

g i v e  t h o u g h t . "  Bes ide  the  Q u r ’a n ,  t h e  Sunnah i s ,  no d o u b t ,  b i n d in g

upon a l l  Muslims as  a second c h i e f  s o u r c e  o f  t h e  S h a r i a h ,  f o r  t h e

Q u r ' a n  commands Musl ims:  "0 ye who b e l i e v e !  Obey A l l a h  and His
(52)

A p o s t l e ,  and t u r n  n o t  away from him when ye h e a r  (him s p e a k ) . "  And

i t  s t a t e s  i n  a n o t h e r  t e x t :  "He who obeys  the  A p o s t l e ,  obeys  A l l a h  : b u t

i f  any t u r n  away, we have n o t  s e n t  t h e e  to  watch  o v e r  t h e i r  ( e v i l
(53 )

deeds  ) .  :

( 4 8 )  I s l a m i c  law -  S. Ramadan -  p . 3 3 .
( 4 9 )  L i s a n  a l - A r a b  a l - M u h i t  -  Ibn  Manzur -  D a r - L i s a n  a l  Arab,  Beyrou t  -  
Vo l .  (Z -F )  p . 222.
( 5 0 )  See I s l a m i c  law S. Rammadan p . 3 3 .
( 5 1 )  CH. XVI V . 4 4 .  ,
( 5 2 )  CH. V I I I  V . 2 0 .
( 5 3 )  CH. IV V . 8 0 .
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U n l ike  the  Q u r ' a n ,  t h e  Sunnah,  a p a r t  f rom some p r i v a t e  r e c o r d s  of

th e  P r o p h e t i c  h a d i t h s ,  was n o t  o f f i c i a l l y  w r i t t e n  down u n t i l  t h e  r e i g n
(54)

o f  t h e  Umaiyad C a l ip h  Umar b .  Ab 'd u l  Aziz who w ro te  to  h i s

g o v e r n o r s  t h r o u g h o u t  the  Muslim wor ld  a s k in g  them to e x h o r t  the

s c h o l a r s  t o  do so .  T r a d i t i o n a l l y ,  the  P r o p h e t  was n o t  so e a g e r  to  have

h i s  s a y i n g s  t a k e n  down by h i s  companions ,  t h e r e f o r e ,  he d id  n o t

e n c o u ra g e  e ve ryone  to  w r i t e  down what  he had s a i d .  This  was to  a v o id  a

p o s s i b l e  c o n f u s i o n  of  h i s  h a d i t h s  w i t h  Q u r ' a n i c  t e x t .  As soon as such

a p o s s i b i l i t y  o f  c o n f u s i o n  faded  away, i n  o t h e r  words ,  Muslims became

f a m i l i a r  to  the  Q u r ' a n ,  t h e y  were l a t e r  e ncouraged  to compi le  the

Sunnah.  "But  t h i s ,  as S. Rammadan s a i d ,  d i d  n o t  a f f e c t  the  s t a t u s  o f

t h e  Sunnah;  i t  on ly  r en d e r e d  more d i f f i c u l t  t h e  l a t e r  r e c o r d i n g

t h e r e o f .  Th is  d i f f i c u l t y  was t h e  p r i c e  Muslims had to  pay f o r  k e e p in g

t h e i r  Holy Book u n q u e s t i o n a b l y  a u t h e n t i c  and u n i q u e .  Such a

d i f f i c u l t y ,  i n d e e d ,  i s  a r e s u l t  o f  the  b a s i c  s e p a r a t i o n  betwween the

Q u r ' a n ,  which i s  the  l e t t e r  and s p i r i t  o f  God' s  w i l l ,  and the  Sunnah,

which i s  the  human, though  p r o p h e t i c ,  c l a r i f i c a t i o n  o f  t h e  Q u r ' a n  by
(55)

Muhamad. "

Spe ak ing  o f  i t s  a u t h e n t i c i t y ,  t h e  Sunnah, i n  the e a r l y  days  of  

I s l a m ,  was,  however ,  s a f e l y  k e p t  away from any k in d  o f  d i s t o r t i o n  and

t h i s  was p e rh a p s  a t t r i b u t e d  to  the  a c t u a l  a d h e re n c e  and d e v o t i o n  o f  t h e  

Muslims to  t h e i r  f a i t h .  L a t e r ,  because  t h e  s t r o n g  ho ld  o f  I s l am  

g r a d u a l l y  a p p e a r e d , f o r  some r e a s o n s , to  be a t t e n u a t e d  and a l s o  because  

p o l i t i c a l  i n t r i g u e s  became a c t i v e  i n  t h e  community,  the  Sunnah was

(54 )  As-Sunnah Qabal At-Tadween -  M. a l - K h a t e e b  -  Wahaba bookshop,  
C a i ro  -  p . 329.
(55 )  I s l a m i c  law -  S. Ramadan p . 34 .
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t a k e n  as  an easy  i n s t r u m e n t  f o r  s e r v i n g  one group a g a i n s t  a n o t h e r .

F o r g e r i e s  were d e l i b e r a t e l y  i n s t i t u t e d  as  many h a d i t h s  ( s a y i n g s )  were

a s c r i b e d  to  the  P r o p h e t .  Thi s  was one of  t h e  r e a s o n s  which  l a t e r  made

t h e  C a l i p h a t e  w o r r i e d  abou t  t h e  f u t u r e  o f  t h e  Sunnah and o r d e r  i t s  pure

c o m p i l a t i o n .  N e v e r t h e l e s s ,  w i t h  the  g r e a t  h e l p  o f  t h o s e  p r i v a t e

r e c o r d s  which w ere ,  e a r l y  on w r i t t e n  i n  t h e  p r e s e n c e  o f  t h e  P r o p h e t ,

and by a p p ly i n g  the  v e r i f i c a t i o n  p o l i c y  i . e .  t h e  c h a in  of  a u t h o r i t i e s

( s a n a d ) ,  Muslim s c h o l a r s  cou ld  s u c c e s s f u l l y  overcome th e  p rob lem  of

f o r g e r y .  " I n  the  c o u r s e  o f  t i m e ,  a s e p a r a t e  " s c i e n c e  o f  H a d i th "  was

b u i l t  u p ,  whereby n o t  on ly  t h e  c h a in s  o f  a u t h o r i t i e s  cou ld  be t r a c e d

back  to  t h e  P r o p h e t  h i m s e l f ,  bu t  a l s o  t h e  b i o g r a p h i c a l  d a t a  a b o u t  a l l
(56)

n a r r a t o r s  was i n v e s t i g a t e d  and c l a s s i f i e d . "  Thus,  t h e  most

r e l i a b l e  work i n  the  f o r e g o i n g  f i e l d  i s ,  t o d a y ,  t h e  s i x  a u t h e n t i c

bo o k s .  Sah ih  a l - B u k h a r i  and Sahih  Muslim a r e  o f  t h e  h i g h e s t  p o s i t i o n

i n  t h e  s i g h t  o f  M us l ims .

The sunnah ,  b e in g  one of  t h e  c h i e f  s o u r c e s  of  t h e  S h a r i a h ,  i t s

r o l e  i s  n o t ,  however ,  r e s t r i c t e d  to  on ly  c l a r i f y i n g  th e  Q u r ' a n i c  t e x t s .

I t  o f t e n  b r i n g s  a b o u t  new o b l i g a t i o n s  and p r o h i b i t i o n s  which c a n n o t  be

e a s i l y  t r a c e d  i n  t h e  Q u r ' a n .  " T h i s  i s ,  as Dr. Draz s u g g e s t e d ,  n o t ,

how ever ,  an a d d i t i o n  to  the  l e g i s l a t i o n  of  t h e  Q u r ' a n ,  f o r  a c a r e f u l

s t u d y  w i l l  show t h a t  e ach  o f  t h e s e  t r a d i t i o n s  e x p r e s s e s  the  s p i r i t  o f  a

more g e n e r a l  t e a c h i n g  i n  t h e  Book, even though  the  t i e s  c o n n e c t in g  each

t r a d i t i o n  w i t h  i t s  a p p r o p r i a t e  f o u n d a t i o n  i n  t h e  Q u r ' a n  a r e  n o t  e a s i l y
(57)

d i s c o v e r e d . "  Thus,  when the  Q u r ' a n  p r e s c r i b e d  t h a t  t h e  alms

( Z a k a t )  be d e d u c te d  from, f o r  i n s t a n c e ,  g o l d ,  s i l v e r  and c r o p s ,  the  

Sunnah,  r e l y i n g  upon the  more g e n e r a l  terms such  as " p o s s e s s i o n s "  and

(56)  I b i d  p . 39 .
(57 )  I s l a m ,  The S t r a i g h t  Pa th  -  Morgan -  New York ,  1958 p . 38
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f rom th e  h e r d ,  w i t h  c l a r i f i c a t i o n  to  the  amount and the  number of  eve ry

s o r t  o f  t h e  Z a k a t .  Aga in,  u su ry  " r i b a  a l - N a s i a "  i s  f o r b i d d e n  by the

Q u r ’an ,  i n  a d d i t i o n  th e  Sunnah f o r b i d s  t h o s e  u s u r i o u s  s a l e s  " r i b a  a l -

f a d l e "  i n  which the  i n c r e a s e  i n  p r i c e  has the  same e f f e c t .  " S in c e  such

s a l e s ,  ha l fw ay  be tween  a l e g i t i m a t e  s a l e  and f o r b i d d e n  u s u r y ,  f e l l

w i t h i n  a d o u b t f u l  and s u s p e c t  a r e a  o f  b u s i n e s s  a c t i v i t y ,  t r a d i t i o n

r i g h t l y  f o r b i d s  them under  the  l e g i s l a t i o n  o f  t h e  Q u r ' a n  which
(58)

recommends t h a t  we a b s t a i n  from any a c t i o n  when i n  d o u b t . "

The Orthodox  p r a c t i c e :

I t  i s  the  p r a c t i c e  o f  t h e  P r o p h e t ' s  Or thodox  C a l i p s  ( s u c c e s s o r s )

who r i g h t f u l l y  r u l e d  the  Muslims i n  the  e a r l y  days  o f  t h e  I s l a m i c

C a l i p h a t e .  I n d e e d ,  Muslims owed g r e a t  d e b t  to  the  P r o p h e t ' s  

companions ,  t h e  Orthodox c a l i p h s  i n  p a r t i c u l a r ,  i n  c o n s t i t u t i n g  the  

i m p o r t a n t  l e g a l  and p o l i t i c a l  p r a c t i c e  d u r i n g  th e  f o r m a t i v e  p e r i o d  of  

t h e  Muslim e r a .

A l th o u g h ,  t h e y  have n e v e r  been c o n s i d e r e d  as  be ing  as i n f a l l i b l e

a s  t h e  P r o p h e t ,  b u t  as  t h o s e  who knew the  Q u r ' a n  and th e  Sunnah more

t h a n  any o f  t h e  l a t e r  j u r i s t s ,  t h e i r  p r a c t i c e  has  l e g a l  a u t h o r i t y  i n
(59)

Muslim j u r i s p r u d e n c e .  " T h e i r  p i e t y  and t h e i r  d e v o t i o n  to t h e i r

l e a d e r  ( t h e  P r o p h e t )  co u ld  n e v e r  have induce d  them to v i o l a t e

(58)  I b i d e  p . 39 .
(59)  Says t h e  P r o p h e t  i n  one o f  h i s  h a d i t h s  " I  e n j o i n  you to f e a r  God, 
and t o  h e a r  and obey even i f  i t  be an A b y s s i n i a n  s l a v e ,  f o r  t h o s e  of
you who l i v e  a f t e r  me w i l l  s ee  g r e a t  d i s a g r e e m e n t .  You must t h e r e f o r e
f o l l o w  my Sunnah and t h a t  o f  the  r i g h t l y  g u id e d  C a l i p h s .  Hold to  i t
and s t i c k  f a s t  to  i t .  Avoid n o v e l t i e s ,  f o r  e ve ry  n o v e l t y  i s  an
i n n o v a t i o n ,  and e v e ry  i n n o v a t i o n  i s  e r r o r . "  Mishka t  a l —Masabih ( T r a n s .  
J .  Robson) Vol .  1 ( b e i n g  p a r t s  1 -v )  SH. M-Ashraf ,  p u b l i s h e r  & 
B o o k s a l e r ,  Kashmir i  Bazar  -  Lahore ( P a k i s t a n ) ,  p . 44 .
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d e l i b e r a t e l y  the  p r e s c r i p t i o n s  of  t h e  P r o p h e t ;  and i f  o n e ,  i g n o r a n t  o f

th e  law ,  a c t e d  i n  some way c o n t r a r y  to  i t ,  o t h e r s  would a t  once have
(60)

c o r r e c t e d  h im ."  Thus whenever t h e r e  was c o n s en s u s  o f  o p i n i o n s

among them upon a c a s e ,  Muslim s c h o l a r - j u r i s t s  c a n n o t  d e p a r t  from t h a t  

l e g a l  o r  p o l i t i c a l  d e c i s i o n  u n l e s s  i t  r e f l e c t e d  a p a r t i c u l a r  m a t t e r  i n  

t h a t  t im e .

However , i n  i n d i v i d u a l  o p i n i o n s  r e g a r d i n g  c a s e s  f o r  which t h e r e

was no c l e a r  p r o v i s i o n  i n  the  Q ur 'a n  and th e  Sunnah, p r e f e r e n c e  i s

g i v e n  to  how eminen t  t h e  p e r s o n s  o f  t h e  c o n f l i c t i n g  a u t h o r i t i e s  a r e

" t h e  o p i n i o n  o f  any o f  t h e  f i r s t  f o u r  c a l i p h s  and o f  Ibn  Masud, f o r
(61 )

i n s t a n c e ,  p r e v a i l i n g  ove r  the  o p i n io n  o f  o t h e r  com pan ions ."  Thus,

'Umar,  t h e  second Or thodox C a l ip h  was t h e  dominant  f i g u r e  i n  the  l e g a l  

and p o l i t i c a l  h i s t o r y  o f  I s l a m .

(60 )  The c onduc t  o f  Muslim s t a t e  -  M. Ham idu l lah  p . 22
(61)  I b i d e  p . 23.
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C h a p t e r  one:

Bas ic  and fundam en ta l  human r i g h t s

" B e h o ld ,  thy  Lord s a i d  to  t h e  a n g e l s :  I  w i l l  c r e a t e  a

v i c e g e r e n t  on e a r t h "  CH. I I  v . 3 0 .

( "See  how g r e a t  i s  the v a lu e  o f  man i n  I s l am !  Even th e  European

p o s t - R e n a i s s a n c e  humanism has  n e v e r  been a b l e  to  i m p a r t  such g l o r y  and

s a n c t i t y  to man and h i s  m i s s io n  i n  the  c r e a t i o n )  God, t h e  most

A lm igh ty ,  t h e  most P e r f e c t ,  the  C r e a t o r  o f  man, and t h e  M as te r  o f  the

c o s m o s , p r o c l a i m s  to  the  a n g e l s  t h a t  He w ishes  to  a p p o i n t  man as His

v i c e g e r e n t  on e a r t h .  In  choos ing  man to  be His  a p p o i n t e e  on e a r t h ,  God

bes to w s  the  h i g h e s t  s p i r i t u a l  s t a t u s  upon him and th u s  e n t r u s t s  him

w i t h  a d i v i n e  m i s s io n  i n  t h e  U n i v e r s e .  Upon t h e  e a r t h  he i s  m is s io n e d

to  r e p r e s e n t  h i s  C r e a to r  and m i r r o r  His q u a l i t i e s .  And t h i s  i s  man 's

f i r s t  e x c e l l e n c e  to  p o s s e s s ,  o f  a l l  t h e  c r e a t e d  e n t i t i e s  i n  t h e
u ( l )

c r e a t i o n .  Th is  g r e a t  p o s i t i o n  God bes tows  on man, as  i t  i s

e x p r e s s e d  i n  the  above q u o t a i t o n ,  i s  a l s o  made m a n i f e s t  i n  t h e  e n s u in g

Q u ra n ic  e x c e r p t :

"We have honored  th e  sons o f  Adam; p r o v id e d  them w i t h

t r a n s p o r t  on l and  and s e a ;  g i v e n  them f o r  s u s t e n a n c e  t h i n g s

good and p u r e ;  and c o n f e r r e d  on them s p e c i a l  f a v o u r s ,  above a
( 2 )

g r e a t  p a r t  o f  Our c r e a t i o n . "

N e v e r t h e l e s s ,  a l l  r i g h t s  -  i n  I s l am  -  a r e  s a n c t i o n e d  by the  S h a r ia h  

( t h e  Q u r ' a n  and the  Sunnah)  even the  r i g h t s  o f  our  fe l lowmen a r e  

d e r i v e d  from i t .  What i s  c a l l e d  i n  the  S h a r i a h  "Hayo a l - A l l a h "  ( i . e .

(1 )  Man and I s l am  -  Al i  S h a r i a t i  -  ( T r a n s l a t i o n )  -  U n i v e r s i t y  of  
Mashhad p r e s s ,  I r a n .  p . 6.
( 2 )  CH. XVII V . 7 0 .
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d u t i e s  owed to  A l lah  such as p r a y e r s ,  f a s t i n g ,  e t c . )  and Hoqooq a l - l b a d

( i . e .  r i g h t s  owed to fe l lowmen) a r e  b i n d in g  on the  R u le r  as  much as  on

th e  r u l e d  p e o p l e .  "Thus i t  would a ppear  t h e r e  i s  a s e n se  i n  which man

as  such  has  no r i g h t s  w i t h i n  a t h e o c e n t r i c  p e r s p e c t i v e  where God, t h e

o n l y  r e a l i t y ,  i s  i n  the  c e n t r e :  he has  on ly  d u t i e s  to  h i s  Maker.  But

t h e s e  d u t i e s  i n  t h e i r  t u r n  g iv e  r i s e  to  a l l  t h e  r i g h t s , human r i g h t s  i n
(3)

th e  modern sense  i n c l u d e d . "  The Holy Q u r ’an i s  f u l l  o f  numerous

g u i d e l i n e s  i n  terms of  which a Muslim shou ld  conduc t  h i m s e l f  and behave

w i t h  o t h e r s .  Here a r e ,  f o r  example,  some v e r s e s  from C ha p te r  "Bani

I s r a e l "  which c l e a r l y  i l l u s t r a t e  the  sub l im e  m o r a l i t y  and l e g a l
(4 )

p r e c e p t s  o f  t h e  Holy Q u r ’an:

"Thy Lord hath decreed that ye worship none but Him, and that 

ye be kind to parents. Whether one or both of them attain 

old age in thy life, say not to them a word of contempt, nor 

repel them, but address them in terms of honour.

And, out of kindness lower to them the wing of humility, and 

say: "My Lord! bestow on them thy Mercy even as they

cherished me in childhood®* ...

And render to the kindered their due rights, as (also) as 

those in want, and to the wayfarer: but squander not (your

wealth) in the manner of a spendthrift-* ...

And even in thou hast to turn away from them in pursuit of 

the Mercy from thy Lord which thou dost expect, ye speak to 

them a word of easy kindness.

Make not thy hand tied (like a niggard's) to thy neck, nor 

stretch it forth to its utmost reach, so that thou become

(3 )  Human R i g h t s  i n  I s l am  -  ICJ Kuwait  U n i v e r s i t y  p . 51
(4 )  I b i d  p . 51.
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blamewor thy  and d i s t i t u t e - *  . . .

K i l l  n o t  your  c h i l d r e n  f o r  f e a r  o f  w a n t ;  We s h a l l  p r o v id e

s u s t e n a n c e  f o r  them as  w e l l  as  f o r  yo u .  V e r i l y  t h e  k i l l i n g

o f  them i s  a g r e a t  s i n - *  . . . *  . . .

Come n o t  n i g h  to  t h e  o r p h a n ' s  p r o p e r t y  e x c e p t  t o  improve i t ,

u n t i l  he a t t a i n s  the  age o f  f u l l  s t r e n g t h ;  and f u l f i l  ( e v e r y )

engagement  f o r  ( e v e r y )  engagement  w i l l  be e n q u i r e d  i n t o  (on 

t h e  Day o f  Reckon ing) .

Give f u l l  measure when ye m easu re ,  and weigh w i t h  a b a l a n c e  

t h a t  i s  s t r a i g h t ;  t h a t  i s  the  most  f i t t i n g  and t h e  most  

ad v a n ta g e o u s  i n  the  f i n a l  d e t e r m i n a t i o n -  And p u r s u e  n o t  t h a t  

o f  which  thou  h a s t  no knowledge;  f o r  e v e r y  a c t  o f  h e a r i n g ,  o r  

o f  s e e i n g ,  o r  o f  ( f e e l i n g  i n )  t h e  h e a r t  w i l l  be e n q u i r e d  i n t o  

(on  t h e  Day o f  Reckon ing ) .

Nor walk on th e  e a r t h  w i t h  i n s o l e n c e ;  f o r  thou  c a n s t  n o t  r end
(5 )

t h e  e a r t h  a s s u n d e r ,  n o t  r e a c h  t h e  m oun ta in s  i n  h e i g h t . "

On the  p a r t  o f  t h e  Sunnah, a U n i v e r s a l  comprehens ive  c h a r t e r  

founded  upon t h e  b a s i c  fundam en ta l  human r i g h t s  which a r e  g u a r a n t e e d  i n  

t h e  Holy Q u r ' a n ,  i s  to  be found i n  the  a d d r e s s  d e l i v e r e d  by th e  Holy 

P r o p h e t  i n  h i s  F a r e w e l l  P i l g r i m a g e .  Says the  P ro p h e t  o f  I s l a m  

p r o c l a i m i n g  i n  h i s  l a s t  sermon:

"0  men,  l i s t e n  to  my words I  do n o t  know w h e th e r  I  s h a l l  e v e r  

meet  you i n  t h i s  p l a c e  a g a i n  a f t e r  t h i s  y e a r .  Your b lood  and

y o u r  p r o p e r t y  a r e  s a c r o s a n c t  u n t i l  you meet  you r  Lo rd ,  as

t h i s  day and t h i s  month a r e  Holy .  You w i l l  s u r e l y  meet  you r

Lord and He w i l l  a sk  you o f  yo u r  works .  He who has  a p l ed g e

l e t  him r e t u r n  i t  t o  him who e n t r u s t e d  him w i t h  i t ;  a l l  u s u r y  

i s  a b o l i s h e d ,  b u t  you have you r  c a p i t a l .  Wrong n o t  and you 

s h a l l  n o t  be wronged.  God h a s  d e c re e d  t h a t  t h e r e  i s  to  be no
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u s u r y  and th e  u s u ry  o f  Abbas,  b .  Abdul M u t t a l i b  i s  a b o l i s h e d ,  

â l l  o f  i t .  A l l  b lood  feud i n  the  pagan p e r i o d  i s  to  be l e f t  

u n a ve nged .  The f i r s t  c l a i m  on blood I  a b o l i s h  i s  t h a t  o f  b .

R ab ia  b .  a l —H a r i t h  b« Abdul M u t t a l i b  (who was f o s t e r e d  among

t h e  B. Lay th  and whom Huday1 k i l l e d ) .  I t  i s  t h e  f i r s t  b lood  

shed  i n  t h e  pagan p e r i o d  which I  d e a l  w i t h . . .  You have 

r i g h t s  o v e r  your  wives and they  have r i g h t s  o v e r  y o u .  You 

have  t h e  r i g h t  t h a t  they  shou ld  n o t  d e f i l e  yo u r  bed and t h a t  

t h e y  shou ld  n o t  behave w i t h  open u n s e e m l i n e s s -  I f  t h e y  d o ,  

God a l l o w s  you to  p u t  them i n  s e p a r a t e  rooms and to  b e a t  them

b u t  n o t  w i t h  s e v e r i t y .  I f  t hey  r e f r a i n  f rom t h e s e  t h i n g s

t h e y  have t h e  r i g h t  to  t h e i r  good and c l o t h i n g  w i t h  k i n d n e s s .  

Lay i n j u n c t i o n s  on women k i n d l y  f o r  t hey  a r e  p r i s o n e r s  w i t h  

you h a v in g  no c o n t r o l  o f  t h e i r  p e r s o n s .  You have t a k e n  them 

o n l y  as  a  t r u s t  f rom God ( b i  a m a n t i l l a h )  and you have th e  

en joyment  o f  t h e i r  p e r s o n s  by t h e  words o f  God, so u n d e r s t a n d

my w ords ,  0 men, f o r  I  have t o l d  you-  I  have l e f t  w i t h  you

som e th ing  which i f  you w i l l  ho ld  f a s t  to  i t  you w i l l  n e v e r  

f a l l  i n t o  e r r o r  -  a p l a i n  i n d i c a t i o n ,  t h e  Book o f  God and th e  

P r a c t i c e  o f  His  P r o p h e t ,  so g i v e  good heed to  what I  s a y . . .  

Know t h a t  e v e ry  Muslim i s  a  M us l im 's  b r o t h e r ,  and t h a t  t h e

Muslims a r e  b r e t h r e n -  I t  i s  o n ly  l a w f u l  to  t a k e  from a

b r o t h e r  what he g i v e s  you w i l l i n g l y ,  so wrong n o t
( 6 )

y o u r s e l v e s . "

(5 )  CH. XVII v s .  23,  24,  26 ,  28,  29,  31,  34,  35 ,  36,  37 .
(6)  The l i f e  o f  Muhammad -  Ib n  hisham -  ISHAQ -  ( T r a n s l a t e d  by A. 
G u i l l a u m e )  P a k i s t a n  b ran c h  Oxford U n i v e r s i t y  P r e s s  -  Lahore K arach i  
Dacca ,  p . 651.
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In  t h e  f o l l o w i n g  p a r t ,  I  s h a l l  p roceed  to  d e a l  i n  d e t a i l  w i t h  some 

o f  t h e  b a s i c  fundam en ta l  r i g h t s  namely r i g h t  to  l i f e ,  economic o r d e r  

and r i g h t  to  s o c i a l  s e c u r i t y ,  r i g h t  to the  i n d i v i d u a l ’s f reedom and the  

r i g h t s  and l e g a l  s t a t u s  o f  woman i n  I s l a m .

1 -  R igh t  to  l i f e

That  i f  anyone s lew a p e r s o n  -  u n l e s s  i t  be f o r  murder

o r  f o r  s p r e a d i n g  m i s c h i e f  i n  the  l and  i t  would a s  i f  he s l e w

t h e  whole p e o p l e : . . . "  (CH. V v .3 5 )

Of a l l  human r i g h t s ,  t h e  most  fundam en ta l  r i g h t  i s  t h e  p r o t e c t i o n

o f  human l i f e  as  c l e a r l y  m a n i f e s t e d  i n  A r t i c l e  3 o f  the  U n i v e r s a l

D e c l a r a t i o n  of  Human R i g h t s .  In  I s l a m ,  when nobody has  a r i g h t  to  g i v e

l i f e ,  no one p o s s e s s e s  the  r i g h t  to  t a k e  away any l i f e ,  even  i f  i t  i s
(7 )

h i s  own. Human blood  i s  ve ry  s a c r e d  and i s  not- to  be s p i l t  i n  v a i n .

Hence,  t h e  Holy Q u r ' a n  d e c l a r e s :

" . . . N o r  t a k e  l i f e  -  which A l l a h  has  made s a c r e d  -  e x c e p t  f o r  
(8 )

j u s t  c a u s e "  ,

and i n  te rms  of  w a r n in g ,  t h e  words of  t h e  Holy Q u r ' a n  run  as  f o l l o w s :

" I f  a  man k i l l s  a  B e l i e v e r  i n t e n t i o n a l l y ,  h i s  recompense i s

H e l l ,  t o  a b id e  t h e r e i n  ( f o r e v e r ) :  and t h e  w r a th  and t h e  c u r s e

o f  A l l a h  a r e  upon him,  and a d r e a d f u l  p e n a l t y  i s  p r e p a r e d  f o r  
(9 )

h i m . "

(7 )  Says the  Holy P r o p h e t :  "Whoever p u r p o s e l y  throws h i m s e l f  f rom a 
m oun ta in  and k i l l s  h i m s e l f ,  w i l l  be i n  t h e  ( H e l l )  F i r e  f a l l i n g  down 
i n t o  i t  and a b id i n g  t h e r e i n  p e r p e t u a l l y  f o r e v e r ; . . . "  Sahih  a l - B u k h a r i  
-  A r a b i c -  E n g l i s h  Vol . VII  Kazi  p u b l i c a t i o n s  ( P a k i s t a n )  p . 451.
(8 )  CH. XVII V . 3 3 .
( 9 )  CH. IV V . 9 3 .
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Making i t  c l e a r e r ,  s a i d  the  Holy P rophe t  ( S .A .W .) :  " t h e  g r e a t e s t  s i n s

a r e  to  a s s o c i a t e  a p a r t n e r  w i t h  A l l a h  and to  k i l l  human be ing  and

a l s o  i n  h i s  f a r e w e l l  a d d r e s s  s a i d :  "0 p e o p l e ,  v e r i l y  your  blood your

p r o p e r t y  and your  honour  a r e  s a c r e d  and i n v i o l a b l e  u n t i l  you a ppear  

b e f o r e  your  Lord . . . "

T h u s , f o l l o w i n g  the  way of  t h e  UDHR, t h i s  i s  u n e q u i v o c a l l y

m a n i f e s t e d  by the  U n i v e r s a l  I s l a m i c  D e c l a r a t i o n  o f  Human R i g h t s ,

A r t i c l e l ( a )  o f  which s t a t e s :  "Human l i f e  i s  s a c r e d  and i n v i o l a b l e  and

e v e r y  e f f o r t  s h a l l  be made to  p r o t e c t  i t .  In  p a r t i c u l a r  no one s h a l l

be exposed  to  i n j u r y  o r  d e a t h ,  e x c ep t  unde r  the  a u t h o r i t y  of  t h e  l a w ."

A r t i c l e  4 ( a )  o f  the  Proposed I s l a m i c  C o n s t i t u t i o n  f o l l o w s  the  same

p h i l o s o p h y  when i t  s a y s :  "Human l i f e ,  body,  honour  and freedom a r e

s a c r e d  and i n v i o l a b l e .  No one s h a l l  be exposed  to  i n j u r y  o r  d e a t h ,
( 1 0 )

e x c e p t  unde r  t h e  a u t h o r i t y  o f  the  S h a r i a h . "  However, w h i l e  A r t i c l e

3 o f  UDHR seems to have been r e v e a l e d  w i t h o u t  any r e s t r i c t i o n s  w i th

r e g a r d  to  ( l i f e ) ,  as  i t  d e a l s  w i th  an i n f a l l i b l e  c r e a t i o n  r a t h e r  than

w i t h  human b e i n g s ,  b o th  p re c e d in g  Muslim A r t i c l e s ,  wh ich come i n  

a c c o r d a n c e  w i t h  t h e  Holy Q u r ’an and Sunnah, made i t  c l e a r l y  r e s t r i c t e d  

to  the  e f f e c t  t h a t  human l i f e  may, i n  c e r t a i n  c i r c u m s t a n c e s  and by 

p r o c e s s  o f  j u s t i c e ,  be exposed to  i n j u r y  o r  even d e a t h .  In  o t h e r

w o r d s ,  when a cr ime such as murde r ,  f o r  example,  t a k e s  p l a c e ,  t h e

m u rd e r e r  must be b ro u g h t  b e f o r e  the  law to f a c e  t h e  a p p r o p r i a t e  p e n a l t y  

t h e r e i n .

T h is  s h a l l ,  however ,  l e a d  us  to g iv e  a b r i e f  a c c o u n t  o f  c a p i t a l  

pun i shm e n t  w i th  r e g a r d  to  murder  c a s e s .

(10 )  A model  o f  an I s l a m i c  c o n s t i t u t i o n  -  I s l a m i c  C ounc i l  -  p . 5 .
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Since  i t s  emergence by which t ime a l l  k i n d s  of  v e n d e t t a ,  t r i b a l  o r  

i n d i v i d u a l ,  were a b s o l u t e l y  f o r b i d d e n ,  and peace  was u t t e r l y  r e s t o r e d  

i n  A r a b i a ,  I s l a m ,  h a s ,  l o g i c a l l y  or  p h i l o s o p h i c a l l y ,  b e l i e v e d  t h a t  

human l i f e  ca n n o t  be s e c u r e  o r  s a f e  u n l e s s  a p r o p e r  p e n a l  code i s  

imposed upon the  p e o p l e .  That i s  c l e a r l y  to  say  the  more s e r i o u s  the  

c r im e  commit ted a g a i n s t  l i f e  i s ,  the  more tough a pun ishment  i s  

p r o v i d e d  f o r .  Hence,  i n  c a se s  of  m urder ,  however ,  t h e  Holy Q ur 'a n  

c l e a r l y  s t a t e s  :
( 1 1 )

"0 ye who believe! the law of Equality is prescribed to

you in cases of murder: the free for the free, the slave for
( 1 2 )

the slave, the woman for the woman ..." ,

and i n  more e x p l i c i t ,  i n  c h a p t e r  "Maida" (F o o d ) ,  t h e  Holy Q ur 'a n  

s t a t e s  :

"We ordained therein for them: "life for life, eye for eye,

nose for nose, ear for ear, tooth for tooth and wounds equal
(13)

for equal ..."

Thus ,  hav ing  a c c o r d i n g l y  s t r e s s e d  c a p i t a l  pun ishment  ( d e a t h  

p e n a l t y )  i n  c a s e s  o f  c r im e ,  such as murder  i n  p a r t i c u l a r ,  t h e  S h a r i a h  

( I s l a m i c  law) j u s t i f i e s  i t  w i t h  a b e l i e f  t h a t  i t  i s  the  most  e f f e c t i v e  

d e t e r e n t  puni shment  which can be e v e r  imposed .  In  o t h e r  w ords ,  as  the  

Holy Q u r ' a n  r h e t o r i c a l l y  p u t s  i t :

"In the law of Equality there is (saving of) life to you 0 ye men
(14)

of understanding! that ye may restrain yourselves .."

(11 )  I t  i s  i n  Arab ic  " Q i s a s "  which i s  a l s o  t r a n s l a t e d  as  r e t a l i a t i o n .  
I t  d o e s ,  however ,  mean: i f  you must t a k e  a l i f e  f o r  a l i f e  a t  l e a s t  
t h e r e  s hou ld  be some measure of  e q u a l i t y  i n  i t .
( 1 2 )  CH. I I  V . 1 7 9 .
(13 )  CH. V V . 4 8 .
(14 )  CH. I I  v . 1 7 9 .
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A c c o r d i n g l y ,  t h e  q u e s t i o n  o f  whe ther  o r  n o t  t h e  I s l a m i c  s o c i e t y  has  a 

l e g i t i m a t e  r i g h t  to  app ly  the  s a i d  p e n a l t y  i s ,  t h e r e f o r e ,  u n a r g u a b l e .

.But shou ld  the  I s l a m i c  s t a t e  e x e r c i s e  c a p i t a l  pun ishm ent?  In

a d d i t i o n  to  t h e  Quranic  argument  (CH. I I  v . 1 7 9 ) ,  one cou ld  a rg u e  t h a t

when the  a b s o l u t e  s a c r e d n e s s  and i n v i o l a b i l i t y  of  l i f e  as  w e l l  as  of

t h e  s o c i e t y  as  a whole,  as above e x p r e s s e d ,  i s  u n q u e s t i o n a b l e ,  i t s

a b s o l u t e  s a c r e d n e s s  i s ,  i n  my o p i n i o n ,  w e l l  de pe nden t  on i t s  f u l l

r e c o g n i t i o n  and r e s p e c t  by the o t h e r s .  Had n o t  i t s  s a c r e d n e s s  been

r e s t r i c t e d ,  i t  would n o t  have meant a n y t h i n g ;  i n  o t h e r  words ,  i f  t h e

v i o l a t o r  o f  a l i f e  ca nno t  be a d e q u a t e l y  pun i shed  and exposed  to  the

same f a t e  to  which t h a t  l i f e  was u n j u s t l y  e x posed ,  l i f e  i n  g e n e r a l

would n o t  be any l o n g e r  s a c r e d  and i n v i o l a b l e .  Th is  i s ,  however ,  what

L e p e l l e t i e r  a c t u a l l y  meant  when he spoke f o r  the  d e a t h  p e n a l t y : . . .

"Though th e  b a s i s  of  t h e  r i g h t  ( r i g h t  to  l i f e )  i s  u n q u e s t i o n a b l e ,  i t  i s

o n l y  from i t s  n e c e s s a r i l y  t h a t  the l e g i t i m a c y  o f  t h e  use o f  t h e  p e n a l t y

i s  d e r i v e d .  J u s t  as  a p r i v a t e  i n d i v i d u a l  ca n n o t  k i l l  i n  s e l f - d e f e n c e

e x c e p t  when t h i s  i s  the  s o l e  means o f  s a v in g  h i s  own l i f e ,  s o c i e t y

c a n n o t  l e g i t i m a t e l y  e x e r c i s e  i t s  r i g h t  ove r  l i f e  and d e a t h  u n l e s s  i t  i s
(15)

c l e a r l y  p roved  t h a t  no o t h e r  punishment  s u f f i c e s  to  r e p r e s s  c r i m e . "

I t  cou ld  be a l s o  added t h a t  a p p ly in g  such a pun ishment  would be so 

e f f e c t i v e  i n  a v o id i n g  u n d e s i r a b l e  consequences  t h a t  r e s u l t  f rom 

p r i m i t i v e  p r a c t i c e s  ( e . g .  v e n d e t t a  and d i s o r d e r )  which e x i s t e d  p r i o r  to 

t h e  a d v e n t  o f  I s l am .  Thus,  s u b s t i t u t i n g  c a p i t a l  punishment  w i th

( 15 )  C a p i t a l  pun ishment  -  e d .  Thors t e n  S e l l i n  -  Harpe r  & Row p u b l i s h e r s  
New York,  Evans ton  and London p . 56.
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i m p r i s o n m e n t  would never  be so e f f e c t i v e .  " Inm a tes  ( i n  p r i s o n )  a r e

l i k e l y  to  become worse r a t h e r  than  b e t t e r  i n  p r i s o n ,  due to  t h e i r

a s s o c i a t i o n  w i th  o t h e r  c r i m i n a l s  and ,  f u r t h e r m o r e ,  the  p r o f e s s i o n a l

c r i m i n a l ,  who a ppe a r s  t h e  b e s t  a d j u s t e d  i n  p r i s o n ,  s im ply  knows how to
(16)

a d a p t  and i s  i n  r e a l i t y  unchanged ."

N e v e r t h e l e s s ,  i n  c o n t r a s t  w i t h  c r im es  which a r e  p u n i s h a b l e  by
(17)

hudud ( f i x e d  p e n a l t i e s )  t h e  "cr ime a g a i n s t  the  s o c i e t y "  i n  the

f u l l  s e n s e  o f  the  t e rm ,  a c c o r d in g  to  the  S h a r i a h  ( I s l a m i c  law) the

d e a t h  p e n a l t y ,  i n  case  o f  murder ,  may n o t  be e x e cu te d  upon the  m urde re r

i f  t h e  v i c t i m ’s p a r t y  ( h i e r s ) ,  who may wish  to  e x e r c i s e  t h e i r  r i g h t ,

d e c i d e  to  waive t h a t  r i g h t  to the  s a i d  p e n a l t y  and a c c e p t  blood-money
(17R)

( d i y a )  a l t e r n a t i v e l y .  This  can be c l e a r l y  u n d e r s t o o d  from the  end

o f  t h e  above mentioned v e r s e  (CH. I I  v . l 7 8 )  where A l l a h  goes on to  

s t a t e  :

" • . « B u t  i f  any r e m i s s i o n  i s  made by th e  b r o t h e r  o f  t h e  s l a i n ,  

t h e n  g r a n t  any r e a s o n a b l e  demand, and compensate  him w i t h  

handsome g r a t i t u d e ,  t h i s  i s  a  c o n c e s s i o n  and a mercy from 

y o u r  Lord-  A f t e r  t h i s  whoever exceeds  t h e  l i m i t s  s h a l l  be i n  

g r a v e  p e n a l t y . "

But  t h e  wrongdoer  s h a l l  n o t ,  however ,  be immune from the  s p i r i t u a l  

c o n s e q u e n c e s ;  i n  o t h e r  words,  he w i l l  n o t  be a b l e  to  e sca pe  pun ishment  

i n  t h e  H e r e a f t e r .  The Holy Qur 'a n  thus  s t a t e s :

( 1 6 )  I b i d  p . 56.
(17 )  They a r e ,  f o r  example,  t h e f t ,  f o r n i c a t i o n  and a d u l t e r y  . .  e t c .  
(17R) I s l a m i c  l a w /  i n  the  contempora ry  wor ld  -  S.H. Amin -  Royston

L im i te d  1985 -  p . 28.
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I f  a  man k i l l s  a  B e l i e v e r  i n t e n t i o n a l l y ,  h i s  recompense i s

H e l l ,  t o  ab id e  t h e r e i n  ( f o r  e v e r ) :  and the  w ra th  and th e

c u r s e  o f  A l l a h  a r e  upon him,  and a d r e a d f u l  p e n a l t y  i s
( 1 8 )

p r e p a r e d  f o r  h im ."

In  s h o r t ,  h av ing  h i n t e d  about  the  punishment  which might  be f ac e d  by 

t h e  m u r d e r e r ,  i t  i s  n o t  the  i n t e n t i o n  to s t r e s s  the  I s l a m i c  p e n a l  

c o d e ' s  r i g i d i t y  i n  t h i s  c a s e ,  r a t h e r  i t  i s  t h e  i n t e n t i o n  t o  show how 

s a c r e d  and i n v i o l a b l e  the  human l i f e  i s  i n  I s l a m ,  and how much i t  means 

to  t h e  I s l a m i c  s o c i e t y .

M oreover ,  i n  I s l a m ,  l i f e  i s  l i f e ,  Muslim o r  non-Musl im.  Thus the  

A r a b i c  t e r m  by which the  Holy Q ur 'a n  u n e q u i v o c a l l y  e x p r e s s e s  i t s  law i n  

t h i s  c o n t e x t  i s  " N a f i s "  ( s o u l ) ,  which s imply means any p e r s o n  i n  

g e n e r a l .  T h e r e f o r e ,  the  Q ur 'a n  makes no d i f f e r e n c e  between the  l i f e  o f

a Muslim o r  a non-Musl im.  Both of  them a r e  e qua l  and the  b lood  of  a

non-Musl im  i s  as  s a c r e d  as  t h a t  o f  a Muslim.

I n  terras  of  p r a c t i c e ,  t h i s  i s  t h e r e f o r e  a p p l i e d  w i t h o u t  any

d i s t i n c t i o n  between t h e  I s l a m i c  S t a t e ' s  c i t i z e n s .  In the  l i f e  o f  the

Holy P r o p h e t ,  f o r  example,  a Muslim murdered a Dhimmi (non-M usl im).

The P r o p h e t  (S.A.W.)  o rd e r e d  h i s  e x e c u t i o n  im m ed ia te ly  s a y i n g :  "1 am
( 1 9 )

r e s p o n s i b l e  f o r  o b t a i n i n g  r e d r e s s  f o r  the  weak."  In  t h e  r e i g n  o f

'Umar,  t h e  second c a l i p h  (R.A.A. ) ,  one of  t h e  t r i b e  o f  ba k r  b .  w a i l  

k i l l e d  a Dhimmi of  H i r a h .  The C a l iph  o rd e re d  t h a t  the  m urde re r  had to 

be handed o v e r  to  t h e  k i t h  and k i n  of  t h e  d e c e a s e d ,  who l a t e r  e x e cu te d

( 1 8 )  CH. IV V . 9 3 .  , ^
( 1 9 )  Shawkani , N a i l  a l - A u t a r  -  see  The I s l a m i c  law and C o n s t i t u t i o n
Abul A ' l a  Maududi —. 270 '
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him. Again du r in g  th e  t ime of  A l i ,  t h e  f o u r t h  C a l i p h ,  a Muslim was

a c c u s e d  o f  m urder ing  a Dhimmi, Ali  o rd e re d  the  e x e c u t i o n  o f  t h e  Musl im.

I t  was s u b m i t t e d  t h a t  the  b r o t h e r  o f  the  d e ceased  had f o r g i v e n  him.  But

A l i  was n o t  s a t i s f i e d  and though t  t h a t  pe rhaps  the  man had been

t h r e a t e n e d  by some means.  I t  was on ly  when th e  man sough t  pardon  f o r

t h e  m u rd e r e r  and he had r e c e i v e d  the  blood-money ( d i y a )  . . .  t h e n  and

o n l y  t h e n  d i d  Al i  g i v e  h i s  p e rm i s s i o n  to r e l e a s e  the  m urde re r  and s a i d :

"Whosoever  i s  our  Dhimmi h i s  blood  i s  as  s a c r e d  as  our  own and h i s
( 2 0 )

p r o p e r t y  i s  as  i n v i o l a b l e  as our  own p r o p e r t y . "

(20 )  Maududi I b i d  p . 270
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2• The Economic Order  and th e  R igh t  

to  S o c i a l  S e c u r i t y .

" T t  i s  He ( A l l a h )  who h a t h  c r e a t e d  f o r  you a l l  t h i n g s  t h a t

a r e  on e a r t h  . . . "  (CH. I I  v - 2 9 ) .

The economic o r d e r ,  i n  I s l am ,  has been based  on p h i lo s o p h y  as  w e l l  

as  b e l i e f  t h a t  no human be ing  i s  o r i g i n a l l y  e n t i t l e d  to  any e x c l u s i v e  

o r  a b s o l u t e  r i g h t  to  a n y th i n g  found on e a r t h .  The r e a l  ow ne r sh ip  of 

e v e r y t h i n g  be lo n g s  to  A l l a h ;  the  Holy Qur 'an  s a y s :

"Unto A l l a h  be longe t h  t h e  dominion o f  t h e  heavens  and t h e

e a r t h .  He g i v e t h  l i f e  and He t a k e t h  i t .  Except  f o r  Him ye
( 1 )

have  no p r o t e c t o r  n o r  h e l p e r . "

Man i s  o n l y  e n t r u s t e d  to  make use of  i t ,  and he w i l l  be a c c o u n t a b l e  to  

Him i n  a c co rda nce  w i th  u n e q u iv o c a l  r u l e s  l a i d  down i n  the  S h a r i a h  

( I s l a m i c  l a w ) .  Th is  i s  the  p h i lo sophy  which i s  r e c e n t l y  m a n i f e s t e d  by 

t h e  U n i v e r s a l  I s l a m i c  D e c l a r a t i o n  o f  Human R ig h t s  when A r t i c l e  (XV) 

s t a t e s :  " ( a )  In  t h e i r  economic p u r s u i t s ,  a l l  p e r s o n s  a r e  e n t i t l e d  to

t h e  f u l l  b e n e f i t s  o f  n a t u r e  and a l l  i t s  r e s o u r c e s .  These a r e  b l e s s i n g s  

be s towed  by A l l a h  f o r  the b e n e f i t  o f  mankind as a whole ,  ( b )  A l l  human 

b e in g s  a r e  e n t i t l e d  to  e a rn  t h e i r  l i v i n g  a c c o r d in g  to  the  l a w . "

However , t h e  I s l a m i c  economic p h i l o s o p h y ,  t h e r e f o r e ,  s t a n d s  i n  

d e f i n i t e  o p p o s i t i o n  to  b o th  economic systems o f  the  wor ld  today  ( i . e .  

M a r x i s t  s c i e n t i f i c  s o c i a l i s m  and i n d i v i d u a l i s t i c  monopoly c a p i t a l i s m ) .  

I t  opposes  t h e  fo rmer  as  much as  i t  s t r o n g l y  opposes  the  l a t t e r .  For

( 1 )  CH. IX V. 1 1 6
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I s l a m ,  b o t h  a r e  the same, t h a t  i s  to  s a y ,  when Marxism e s t a b l i s h e s

s t a t e  c a p i t a l i s m "  a t  the  expense o f  the  i n d i v i d u a l  whose t a l e n t s  and

a m b i t i o n s  a re  u n j u s t i f i a b l y  k i l l e d  and s u p r e s s e d ,  as  he canno t  g e t  what

he s t r i v e s  f o r ;  t h e  o t h e r  g i v e s  b i r h  to  b u s i n e s s  magnates  and

i n d u s t r i a l  l o r d s  who, w i t h  no i n t e r e s t  e x c ep t  a c cu m u la t in g  w e a l t h  by

any means,  e x p l o i t  o t h e r  i n d i v i d u a l s  and monopolize  e v e r y t h i n g  i n  the

s o c i e t y .  However,  the  o p p o s i t i o n  of  I s l am  to b o th  economic sys tem s  of

t o d a y ,  g i v e s  r i s e ,  a t  the same t im e ,  to  a g r e a t  s i m i l a r i t y  to  b o t h  of

them. P u t t i n g  a s i d e  f o r  a moment t h e  d i v i n e  o r i g i n a l i t y  o f  t h e  I s l a m i c

s y s t e m ,  which by i t s  s p i r i t u a l  i l l u m i n a t i o n ,  has  an e s s e n t i a l  i n f l u e n c e

on i t s  work ing ,  we f i n d  t h a t  the  I s l a m i c  economic sys tem forms a

p o s i t i o n  w i t h  d i f f e r e n t  d imens ions  between the  two economic s y s t e m s .

I n  o t h e r  words ,  I s l a m  has no o b j e c t i o n  to  e i t h e r  p r i v a t e  e n t e r p r i s e  or

p r i v a t e  ownership o f  p r o p e r t y ,  r a t h e r  the l a t t e r  i s  p r o t e c t e d  by the

S h a r i a h  ( I s l a m i c  l a w ) .  Ownership ga ine d  by way o f  i n j u s t i c e ,  d e c e i t

and harm i s  a b s o l u t e l y  f o r b i d d e n .  "But  p o s s e s s i o n  o f  a t h i n g  i s  n o t  an

end i n  i t s e l f :  j u s t  as  i t s  o r i g i n  shou ld  be h o n e s t  work,  i t s  aim shou ld

a l s o  be h o n e s t  and u s e f u l ,  bo th  i n d i v i d u a l l y  and s o c i a l l y :  i n  I s l a m
( 2 )

i n d i v i d u a l  ownersh ip  i s  a s o c i a l  d u t y . "  N o n e t h e l e s s ,  t h e  I s l a m i c

s t a t e  i s  e n t i t l e d  to  make " th e  communisat ion o f  any r e s o u r c e s  and

m a t e r i a l  which ,  i f  a l l ow ed  to  remain i n  p r i v a t e  hands ,  might  l e a d  to
(3)

m onopo li zed  e x p l o i t a t i o n  o f  p u b l i c  n e e d s . "

I n  modern t i m e s ,  t h i s  s i m i l a r i t y ,  p a r t i c u l a r l y  to  the  s o c i a l i s t  

s y s t e m ,  h a s  g i v e n  r i s e  to  a s o c i o - p o l i t i c a l  t h o u g h t  t h a t  n e v e r  e x i s t e d  

b e f o r e ,  t h a t  i s  s o - c a l l e d  I s l a m ic  s o c i a l i s m .  But t h i s  s o c i a l i s m  i s

(2 )  Modern I s l a m i c  P o l i t i c a l  though t  -  H. Enayat  -M- p .  146
(3 )  I b i d  p . 147.
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c o m p l e t e l y  d i f f e r e n t  from t h a t  o f f i c i a l l y  i n i t i a t e d  and e n fo r c e d  by th e

S t a t e ,  which  took  o r  has t aken  p l a c e  i n  some Arab ic  c o u n t r i e s ,  such  as
(4 )  (5)

Egypt  i n  the  s i x t i e s  or  Libya i n  the  s e v e n t i e s .

However,  the  e x p e r i e n c e  o f  t h i s  s o r t  o f  s o c i a l i s m ,  which i s  

o b v i o u s l y  based  on no I s l a m i c  t e a c h i n g s ,  a p p e a r e d ,  i n  my o p i n i o n ,  to  

have  a n e g a t i v e  e f f e c t ,  r a t h e r  than  a p o s i t i v e  one ,  on economic 

s i t u a t i o n s ,  as  w e l l  as  the  m o r a l i t y  o f  t h e  p e o p l e .  In  o t h e r  words,  

th ough  a dop te d  s o c i a l i s m  was o f f i c i a l l y  p r a c t i s e d ,  i t  co u ld  no t  

s a t i s f a c t o r i l y  work i n  Muslim s o c i e t i e s  i n  as e f f e c t i v e  way as  i t  was 

supposed  t o .  I t s  f a i l u r e  can,  i n  the  view o f  t h i s  w r i t e r ,  be 

a t t r i b u t e d  to  two main c a u s e s ;  f i r s t ,  t h e  p e o p l e ’s f e e l i n g  t h a t  i t  i s  

an i m p o r t e d  i d e a  which n e g a t e s  many p r i n c i p l e s  o f  I s l am ,  on t h e  one 

h a n d ,  and on the  o t h e r ,  t h a t  I s l am  i n  i t s e l f  c o n t a i n s  a l l  t h e  

p o s s i b i l i t i e s  f o r  reform; second ,  the  a b s o l u t e  a b o l i t i o n  o f  p r i v a t e  

o w n e r s h ip  and b u s i n e s s  g i v e s  r i s e  to  an o f f i c i a l  c o r r u p t i o n  be tween  a l l  

c l a s s e s  o f  s o c i e t y .

I n d e e d ,  I s l a m ,  the  i g n o re d  id eo lo g y  o f  l i f e ' s  way, c o n t a i n s  a l l  

p o s s i b i l i t i e s  o f  the  b e s t  way which can be adop ted  towards  r e fo rm ,  

w i t h o u t  b l i n d l y  t a k i n g  e i t h e r  of  bo th  d i r e c t i o n s ,  i n  o t h e r  words ,  t h e  

e a s t  o r  t h e  w e s t .  ' N e i th e r  the  e a s t e r n  i d e o l o g y  no r  the w e s t e r n  can be 

s u c c e s s f u l  i n  an a l i e n  env ironment  such as t h e  I s l a m i c ,  no r  can they  

c o n c i l i a t e  be tween  the  i n d i v i d u a l ' s  i n t e r e s t s  and the  c o l l e c t i v e ' s ,  as  

I s l a m  d o e s .  H i s t o r i c a l l y ,  when I s l a m ,  i n  i t s  e a r l y  days was once pu t

(4 )  That  was a t  the  hand of  N a s i r  (52 -  70 ) .
(5 )  The f i r s t  Libyan o f f i c i a l  s o c i a l i s m  which has been pu t  i n t o
p r a c t i c e  s i n c e  1973 i s  by Colone l  M. Q a dha f i .  That  i s  when he
i n t r o d u c e d  the so c a l l e d  "The t h i r d  t h e o r y "  embodied i n  h i s  "Green
Book" ( t h e  s o l u t i o n  o f  the Economic problem -  s o c i a l i s m  p a r t  tw o) .



47

i n t o  p r a c t i c e ,  the  I s l a m i c  s t a t e  as a whole f l o u r i s h e d  and the
(6)

i n d i v i d u a l s  p r o s p e r e d  s a t i s f a c t o r i l y .  The g r e a t n e s s  o f  a s t a t e ,  i n

t h e  view o f  t h i s  w r i t e r , comes always from th e  amount o f  a t t e n t i o n

which th e  s t a t e  pays to  i t s  c i t i z e n s ,  i n d i v i d u a l l y  as w e l l  as  as a

w h o le .   ̂ Al though I s lam  a l low s  s l i g h t  d i f f e r e n c e s  t ake  p l a c e  be tween

p e o p l e ,  i n  the  m a t e r i a l i s t i c  s e n s e ,  t h i s  s o r t  o f  d i f f e r e n c e  has  no

a d v a n ta g e  a t  a l l  and i s  no t  as  d e s i r a b l e  as  o n e ' s  r i g h t e o u s n e s s .
( 8 )

R a t h e r ,  e x t r a o r d i n a r y  w e a l th  i s  d e c r i e d  i n  the  Holy Q u r ' a n .  So

i n e v i t a b l e  r an k in g  i n  deg ree  o f  w e a l th  w i th  no ha rm fu l  i m p a c t ,  i n  my 

o p i n i o n ,  i s  a c c e p t a b l e ,  bu t  wide gaps between the  r i c h  and th e  poor  

which  a l l o w  pow er fu l  p o s i t i o n s  f o r  the fo rmer  and e x p l o i t a t i o n  a g a i n s t  

t h e  l a t t e r ,  shou ld  n o t  be p e r m i t t e d  i n  I s l a m .

But  a comple te  a b o l i t i o n  of  p r i v a t e  ownersh ip  ( i . e .  p r o p e r t y ,

b u s i n e s s  e t c . . . )  runs  a g a i n s t  o n e ' s  i n s t i n c t  o f  d e s i r i n g  to  own 
( 9 )

p r o p e r t y ;  t h e  i n s t i n c t  t h a t  i s  l a t e n t  beh ind  the  most e f f e c t i v e  

m o t i v a t i o n  to  deve lop  o n e ' s  l i v i n g  s t a n d a r d  as  an i n d i v i d u a l  whose

(6 )  Of t h i s  Yahya Ibn  Sa 'd  s a y s :  "Umar Ibn  'Abd a l ' Aziz  s e n t  me to 
d i s t r i b u t e  a lm s ,  bu t  I  could  no t  f i n d  anyone to  whom to  g iv e  alms., f o r  
'Umar has  made everbody  c o n t e n t e d .  So I  bought  s l a v e s  w i t h  t h e  money, 
and f r e e d  them."  See I s l a m i c  Review v o l .  54 May 1966. p . 28.
(7 )  Says t h e  Holy Q ur 'a n :

I s  i t  t h e y  who would p o r t i o n  ou t  t h e  Mercy o f  t h y  Ix)rd? I t  
i s  we who p o r t i o n  ou t  between them t h e i r  l i v e l i h o o d -  In  t h e  
l i f e  o f  t h i s  w or ld :  and we r a i s e  some o f  them above o t h e r s  i n  
r a n k s , so t h a t  some may command work from o t h e r s -  But t h e  
Mercy o f  thy  Lord i s  b e t t e r  than  th e  ( w e a l t h )  which th e y  
am ass ." (CH .  XLIII  v . 3 2 ) .

( 8 )  To t h i s  e f f e c t  the  Holy Qur 'an  s a y s :
"Nay,  b u t  man d o th  t r a n s g r e s s  a l l  bounds ,  * i n  t h a t  he 
l o o k e t h  upon h i m s e l f  a s  s e l f - s u f f i c i e n t - " • (CH. XCVI v s .  6 , 7 )

( 9 )  W i th in  t h i s  c o n t e x t  the  Holy Q ur 'an  s a y s :
" F a i r  i n  the  eyes  o f  men i s  the  love  o f  t h i n g s  t hey  c o v e t :
Women and so n s ;  heaped—up hoa rds  o f  go ld  and s i l v e r ;  h o r s e s  
b rande d  . . .  Such a r e  t h e  p o s s e s s i o n s  o f  t h i s  w o r l d ' s  l i f e ;  
b u t  i n  n e a r n e s s  to  A l l a h  i s  the  b e s t  o f  t h e  g o a l s  ( t o  r e t u r n  
t o ) - "  (CH. I l l  V . 1 4 . )
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c o n s e q u e n c e s  l e a d s  to the whole s o c i e t y ' s  development  and p r o s p e r i t y .  

Once man i s  d e p r i v e d  o f  be ing  capab le  of  g a i n i n g  what  he has worked 

f o r ,  he would n o t  be concerned too much to  produce f o r  s o c i e t y  as  a 

w h o l e ,  r a t h e r  than  by any means of  c o r r u p t i o n ,  to  t a k e  from i t .

T h e r e f o r e ,  an e q u a l  chance shou ld  be g iv e n  to  ev e ry  i n d i v i d u a l ,  as  a

member o f  s o c i e t y ,  to  work and to  own, w i t h  l i m i t a t i o n s .  Th is  would 

s u r e l y  l e a d  u l t i m a t e l y  to  the development  of  the  s t a t e  as a who le .

However ,  when s o c i a l i s m ,  as  i t  a ppe a r s  from i t s  p r a c t i c e  i n  some 

p a r t s  o f  t h e  w o r ld ,  i s  based  on the  expense o f  the  i n d i v i d u a l  who i s  

c o n s i d e r e d  to  be on ly  a number,  w i th o u t  r e a l  human r i g h t s ,  c a p i t a l i s m  

i s  ba sed  on th e  expense  o f  the  m a j o r i t y  o f  t h e  i n d i v i d u a l s  which 

c o l l e c t i v e l y  forms the  s o c i e t y  which i s  inhumanly e x p l o i t e d  by a 

h a n d f u l  o f  i t s  members, who have a l l  r i g h t s .  I f  I s l a m ,  w i t h  i t s  

f u n d a m e n ta l  d i f f e r e n c e s ,  l o o k s ,  t h e r e f o r e ,  l i k e  s o c i a l i s m ,  a t  no t ime 

c o u ld  i t  have appeared  to  resemble  c a p i t a l i s m .

T h e o r e t i c a l l y ,  on some of  Muslim i n t e l l e c t u a l s '  l e v e l ,  however ,  

t h e  I s l a m i c  economic s t r u c t u r e  was g iv e n  such a name as " s o c i a l i s m " ,  

j o i n t l y  w i t h  the  word " I s l a m i c " ,  to  e x p re s s  a s p e c i a l  k ind  of  s o c i a l i s t

s y s te m .  I t  was d u r in g  the  e a r l y  s i x t i e s ,  when one o f  the  S y r ia n  Muslim

B ro th e rh o o d  c a l l e d  Mustafa  as-  S ib a i  wrote  a book e n t i t l e d  

" I s h t i r a k i y y a t  ' a l - I s l a m "  (The S o c i a l i s m  of  I s l a m ) .  In  h i s  work,  f rom 

t h e  Q u r ' a n i c  s t a t e m e n t s  such as (CH. I I  v .2 8 4  and CH. XXII v . 6 5 )  S i b a i  

d e r i v e s  two c o n c l u s i o n s : "  f i r s t ,  t h e r e  i s  n o t h in g  i n  the  m a t e r i a l  world 

which c a n n o t  be p o s s e s s e d  by Man g iven  d e t e r m i n a t i o n ,  i n t e l l i g e n c e  and 

e f f o r t .  Second,  a l l  g roups  of  peop le  a r e  e q u a l l y  e n t i t l e d  to make use 

o f  " t h e  good t h i n g s  of  the  e a r t h " .  Once a pe r s o n  has t aken  p o s s e s s i o n  

o f  a t h i n g  th rough  h o n e s t  means, he i s  r e c o g n iz e d  by I s l a m  as  i t s
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r i g h t f u l  owner .  And no means i s  more h o n e s t  i n  a t t a i n i n g  ownersh ip  
( 10)

t h a n  work .  But as i s  s a i d ,  t h e  most i m p o r t a n t  p a r t  i n  S i b a i ' s

work i s  h i s  j u s t i f i c a t i o n  of  the so c a l l e d  " ta 'm im "  ( t h e

N a t i o n a l i s a t i o n )  o f  c e r t a i n  c a t e g o r i e s  of  p r o p e r t y .  Upon a p r o p h e t i c

H a d i t h  r e p o r t e d  by Ahmad and Abu Dawud, which says  peop le  own t h r e e

t h i n g s  i n  common: w a t e r ,  g r a s s  and f i r e ,  ( a n o t h e r  n a r r a t i o n  m ent ions

s a l t  t o o ) ,  S i b a i  based  h i s  argument  i n  f av o u r  of  N a t i o n a l i s a t i o n .  He

a c c o r d i n g l y  says  t h a t  " s i n c e  t h e s e  t h r e e  t h i n g s  were the  b a s i c

n e c e s s i t i e s  o f  d e s e r t  l i f e  a t  the  t ime of  the  P rophe t  t h e i r  e n u m e r a t io n

s h o u ld  on no a c coun t  be r ega rded  as e x h a u s t i v e  or  e x c l u s i v e .  Thus,  i n

a modern c o n t e x t ,  ' w a t e r '  can be t aken  to  s t a n d  f o r  t h e  e n t i r e

i n s t a l l a t i o n s  o f  w a t e r - s u p p l y ,  ' f i r e '  f o r  e l e c t r i c i t y ,  and ' g r a s s '  and
( 1 1 )

' s a l t '  f o r  a l l  t h e  i n d i s p e n s a b l e  r eq u i r em e n t  o f  con tempora ry  l i f e . "

I n  o t h e r  words ,  i n  I s l a m  a l l  the n a t u r a l  r e s o u r c e s ,  such  as o i l  i n  the 

c o n te m p o ra r y  t im e ,  on which the  s t a t ' s  economy i s  a b s o l u t e l y  d e p e n d e n t ,  

s h o u ld  under  no c i r c u m s t a n c e s  be p r i v a t e l y  owned by an i n d i v i d u a l  o r  a 

g roup  o f  i n d i v i d u a l s .

Though t h i s  wel l -known work was w r i t t e n  by a s - S i b a i ,  who was the 

l e a d e r  o f  t h e  S y r ia n  Muslim Brotherhood i n  Egypt ,  h i s  work was 

i r o n i c a l l y  recommended as a good s u p p o r t  to  the  s t a t e ' s  i d e o l o g y  o f  

s o c i a l i s m .  As a m a t t e r  of  f a c t ,  a s - S i b a i ' s  work,  i n  the  view o f  t h i s  

w r i t e r ,  r e p r e s e n t s  n e i t h e r  known s o c i a l i s m  nor  t h e  s o c i a l i s m  of  Egypt ,  

r a t h e r  i t  r e f l e c t s  the t e a c h i n g s  of  I s l am  i n  i t s  t r u e  o r i g i n  i n  r e s p e c t  

o f  t h e  economic a s p e c t s ,  though he c a l l e d  i t  S o c i a l i s m  of  I s l a m  .

( 1 0 )  Modern I s l a m i c  P o l i t i c a l  though t  -  H. Enayat  -  M -  p . 146.
(11 )  I b i d  p . 146.
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However , w h i l e  he c o n s i d e r a b l y  s h a re s  h i s  views w i th  a s - S i b a i ,  

Sayy id  Qutab d i f f e r  w i th  him i n  r e j e c t i n g  the  use  o f  a l i e n  t e r m in o l o g y ,  

which  i s  o f t e n  employed nowadays to d e s c r i b e  I s l a m i c  i d e a l s .  So he 

named h i s  works w i th  r eg a rd  to  the soc io -econom ic  sys tem " a t —t a k a f u l  

& l " i j t a m a i "  (m utua l  s o c i a l  r e s p o n s i b i l i t y ) ,  where the  I s l a m i c  s o l u t i o n  

to  t h e  problems of  s o c i a l  i n j u s t i c e  and p o v e r t y  was o f f e r e d .  

T h e r e f o r e ,  f o r  him. S o c i a l i s m  i n  g e n e r a l  and i n  the  E g y p t i a n  c a s e  i n  

p a r t i c u l a r ,  which he b i t t e r l y  c r i t i c i s e d ,  as can be seen from the  

f o l l o w i n g  p o i n t s ,  has  n o th in g  to  do w i th  I s l am :

" ( a )  I s l a m  and s o c i a l i s m  a re  two s e p a r a t e ,  c o m pre hens ive ,  and 

i n d i v i d u a l  sys tems  o f  thought  and l i v i n g .  No r e c o n c i l i a t i o n ,  o r

s y n t h e s i s ,  i s  t h e r e f o r e  p o s s i b l e  between them. I f  t h e r e  a r e  o c c a s i o n a l

s i m i l a r i t i e s  between them, t h i s  does n o t  w a r r a n t  t h e i r  i d e n t i f i c a t i o n  

w i t h  e a c h  o t h e r ,  j u s t  as  the  s i m i l a r i t i e s  between I s l a m  and Communisim 

c a n n o t  be t aken  as p roo f  o f  t h a t  they a re  c o n g e n ia l  o r  based  on the 

same p r i n c i p l e s  . . .  (b )  s o c i a l i s m ,  l i k e  communism and C a p i t a l i s m ,  i s  an 

e x c r e s c e n c e  o f  j a h i l i  ( i . e .  p r e - i s l a m i c  p e r i o d )  t h o u g h t ,  and t h e r e f o r e  

c a r r i e s  a l l  t h e  v e s t i g e s  o f  i t s  c o r r u p t  o r i g i n .  I t  s t r e s s e s  such 

n o t i o n s  as s o c i a l  w e l f a r e  and m a t e r i a l  p r o s p e r i t y  a t  t h e  expense  o f  

m ora l  s a l v a t i o n .  I s l am  never  r e j e c t s  the  m a t e r i a l  a s p e c t s  o f  human 

l i f e ,  and t h i s  can be p a r t i c u l a r l y  d e m ons t ra ted  by i t s  d e t a i l e d  scheme 

of  " s o c i a l  j u s t i c e " .  But I s l am c o n s id e r s  the  f i r s t  s t e p  towards  the

r e a l i s a t i o n  o f  t h i s  scheme to  be the  l i b e r a t i o n  and p u r i f i c a t i o n  o f  the

s o u l .  W ithou t  t h i s  moral c a t h a r s i s  no a t t e m p t  a t  improv ing human l i f e -  

can  be s u c c e s s f u l .  ( c )  Egyp t ian  s o c i a l i s m  i s  c l o s e l y  bound up w i t h  

n a t i o n a l i s m  -  a n o t h e r  j a h i l i  c reed  which i s  r e p u g n a n t  to the  s p i r i t  o f  

I s l a m .  (d)  Although because  o f  the  i n t e r r u p t i o n  i n  the  growth  of  

I s l a m i c  j u r i s p r u d e n c e ,  some of  the  I s l a m i c  t e n e t s  s t a n d  i n  need of  

r e i n t e r p r e t a t i o n ,  the  means o f  a c h i e v in g  t h i s  aim i s  n o t  i n  hav in g
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r e c o u r s e  to any of  the  brands  of  Western p o l i t i c a l  p h i l o s o p h y ,  o r  to

m a t e r i a l i s t i c  i d e a .  I s l a m i c  j u r i s p r u d e n c e  i t s e l f  p o s s e s s e s  a d e q u a te

r e s o u r c e s  f o r  a d a p t a t i o n  to u n f o re s e e n  c i r c u m s t a n c e s .  The I s l a m i c

s o c i a l i s t s s  admit  t h i s ,  bu t  i n  t h e i r  c a s u i s t i c a l  arguments  succumb to
( 1 2 )

f o r e i g n  i d e o l o g i c a l  i n f l u e n c e s . "

Now l e t  u s ,  t h e r e f o r e ,  d i s c u s s ,  more s p e c i f i c a l l y ,  some o f  t h e  

I s l a m i c  economic o r d e r  r u l e s ,  th rough  which we s h a l l  see  the  k in d  of  

s o c i a l  j u s t i c e  which i s  a t t a i n a b l e  under  the  S h a r ia h  ( I s l a m i c  l aw ) .

As can  a l r e a d y  be i m p l i c i t l y  o r  e x p l i c i t l y  u n d e r s to o d  from the

p r e v i o u s  i n t r o d u c t i o n ,  I s l am  bases  i t s  economic s t r u c t u r e  on freedom

o f  a c t i o n .  N o n e t h e l e s s ,  f reedom of  a c t i o n  i n  t h i s  c o n t e x t  i s ,  however ,

g u a r a n t e e d  by law so long as i t s  consequences  i n  g e n e r a l  a c c o r d i n g l y

o c c u r ,  coup led  w i th  a r e l a t i o n s h i p  o f  comple te  c o - o p e r a t i o n  and

e xchange  o f  mutua l  s e r v i c e s  among a l l  i n d i v i d u a l s .  Thus, to  a c h i e v e

t h i s  i n t e g r a t e d  sys tem , the  system by which a l l  members o f  t h e  s o c i e t y ,

i n d i v i d u a l l y  and c o l l e c t i v e l y ,  would s u r e l y  en joy  th e  u tmos t  d e g re e  of

w e l f a r e ,  I s lam  has t h e r e f o r e  used two methods .  The two methods a r e :

f i r s t ,  I s l a m  has  r a d i c a l l y  ro o te d  ou t  a l l  t h e  p o s s i b i l i t i e s  and b locked

a l l  t h e  roads  which l e a d  to a l l  un law fu l  and u n j u s t i f i e d  a c c u m u la t io n
(13)

o f  w e a l t h .  Second, i t  h a s ,  by many c h a n n e l s ,  made w e a l t h  i n

g e n e r a l  n o t  be r e s t r i c t e d  to a mere h a n d fu l  o f  members o f  s o c i e t y .  

T h i s  s h a l l  be shown l a t e r  i n  t h i s  s e c t i o n .

For  t h e  f i r s t  method, g e n e r a l l y  s p e a k i n g ,  which i s  to  e s t a b l i s h  

j u s t i c e  and e l i m i n a t e  e x p l o i t a t i o n  i n  b u s i n e s s  t r a n s a c t i o n s ,  I s l a m  came

(12)  I b i d  p . 151.  ̂ ,
(13 )  I n h e r i t a n c e  i s ,  o f  c o u r s e ,  one o f  t h e s e  c h a n n e l s  which p l a y s  a
g r e a t  r o l e  i n  d i s t r i b u t i n g  w e a l th -
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to  p r o h i b i t  a l l  s o u rc e s  of  u n j u s t i f i e d  e n r i c h m e n t .  Hence Muslims a r e  

e m p h a t i c a l l y  i n s t r u c t e d  by the  Holy Q u r ' a n ,  n o t  to a c q u i r e  each  o t h e r ' s  

p r o p e r t y  by a wrongfu l  deeds:

"And do n o t  e a t  up your  p r o p e r t y  among y o u r s e l v e s  f o r

v a n i t i e s ,  n o r  u se  i t  a s  b a i t  f o r  the  j u d g e s ,  w i t h  i n t e n t  t h a t

ye may e a t  up w r o n g f u l l y  and knowingly a  l i t t l e  o f  ( o t h e r )
( 1 4 )

p e o p l e ' s  p r o p e r t y . "

However ,  on the  c o n t r a r y  Muslim a r e  e x p l i c i t l y  encouraged  to  i n c r e a s e  

t h e i r  p r o p e r t y  by p r o p e r  economic a c t s  ( i . e .  t r a f f i c  and t r a d e ) .  The 

Holy Q u r ' a n  s a y s :

"0 ye  who b e l i e v e !  e a t  n o t  up your  p r o p e r t y  among y o u r s e l v e s  i n  

v a n i t i e s :  b u t  l e t  t h e r e  be amongst  you t r a f f i c  and t r a d e  by mutua l

good w i l l :  n o r  k i l l  ( o r  d e s t r o y )  y o u r s e l v e s :  f o r  v e r i l y  A l l a h  has
( 1 5 )

been  t o  you most M e r c i f u l : "

T h i s  i s  c l e a r l y  emphasized by the  U n i v e r s a l  I s l a m i c  D e c l a r a t i o n  of  

Human R i g h t s ,  A r t i c l e  XV(F) o f  which s t a t e s :  " I n  o r d e r  to  promote the

de ve lopm en t  o f  a ba la nced  economy and to  p r o t e c t  s o c i e t y  from

e x p l o i t a t i o n ,  I s l a m i c  law f o r b i d s  m onopo l i es ,  u n r e a s o n a b le  r e s t r i c t i v e  

t r a d e  p r a c t i c e s ,  u s u r y ,  the  use of  c o e r c i o n  i n  the  making of  c o n t r a c t s  

and t h e  p u b l i c a t i o n  o f  m i s l e a d i n g  a d v e r t i s e m e n t . "

Thus,  among a l l  the  s o u rc e s  mentioned above .  Riba  (Usury)

r e p r e s e n t s ,  i n  I s l a m ,  t h e  most prominen t  s o u rc e  o f  u n j u s t i f i e d

a d v a n t a g e .  L i t e r a l l y ,  "Riba"  d e r i v e s  from t h e  Arab ic  ve rb  "Raba" which

( 1 4 )  CH. I I  V . 1 8 8 .
( 1 5 )  CH. IV V . 2 9 .
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(16)
g i v e s  t h e  meaning of  ' i n c r e a s e d " .  "As a t e c h n i c a l  t e rm ,  u s u r y  and

i n t e r e s t ,  and i n  g e n e r a l  any u n j u s t i f i e d  i n c r e a s e  o f  c a p i t a l  f o r  which
(17)

no com pe nsa t ion  i s  g i v e n . "  In o t h e r  words,  no monetary ad v a n ta g e

i s  t o  be received,  i n  a b u s in e s s  t r a n s a c t i o n  w i t h o u t  g i v i n g  a j u s t  

c o u n t e r v a l u e .  In  the  Holy Q u r ' a n ,  i t s  p r o h i b i t i o n  can be c l e a r l y  b a s e s  

on f o u r  d i f f e r e n t  r e v e l a t i o n s .  Here the v e r s e  (275 o f  Cha p te r  a l -  

Baga ra  ( t h e  Cow) s t a t e s :

"Those  who devour  u su ry  w i l l  n o t  s t a n d  e x c e p t  a s  s t a n d s  one 

whom th e  E v i l  One by h i s  touch  h a t h  d r i v e n  to  madness .  That  

i s  be c ause  t hey  s a y :  " t r a d e  i s  l i k e  u s u r y "  b u t  A l l a h  h a t h

p e r m i t t e d  t r a d e  and f o r b i d d e n  u s u r y . "

J u s t  a f t e r  the  p r e c e d in g  v e r s e ,  u su ry  i s  r e p e a t e d l y  p r o h i b i t e d  and 

s t r o n g l y  condemned to the  e x t e n t  t h a t  A l lah  and His A pos t le  d e c l a r e  war 

a g a i n s t  t h o se  who d e a l  w i th  i t .  The Holy Q u r ' a n  s a y s :

"0  ye who b e l i e v e !  f e a r  A l l a h ,  and g i v e  up what  r em ain s  o f  

y o u r  demand f o r  u s u r y ,  i f  ye a r e  indeed  b e l i e v e r s -  * I f  ye do 

i t  n o t , t a k e  n o t i c e  o f  war from A l lah  and His  A p o s t l e  : b u t  i f

ye t u r n  back ,  ye s h a l l  have your  c a p i t a l  sums : Dea l  n o t
(18)

u n j u s t l y ,  and ye s h a l l  n o t  be d e a l t  w i t h  u n j u s t l y . "

Th i s  was u n e q u i v o c a l l y  m a n i f e s t e d  by the  Holy P rophe t  ( s . a . w . )  i n  h i s  

F a r e w e l l  P i l g r i m a g e .  When he a d d re s s e d  th e  pe o p le  s a y i n g :  " . . . H e  who

has a p l ed g e  l e t  him r e t u r n  i t  to  him who e n t r u s t e d  him w i t h  i t ;  a l l

r i b a  ( u s u r y )  i s  a b o l i s h e d ,  bu t  you have your  c a p i t a l .  Wrong n o t  and

you s h a l l  n o t  be wronged.  A l lah  has d ec reed  t h a t  t h e r e  i s  to be no

( 16 )  LISAN a 1-Arab a l - M u h i t  -  Ibn Manzur v o l .  A,R p . 1116. W i th in  t h i s
c o n t e x t  says  the  Holy Q ur 'a n :

" . . .  and ( f u r t h e r ) ,  t h o s e  s e e s t  t h e  e a r t h  b a r r e n  and 
0T e s s , b u t  when we pour  down r a i n  on i t ,  i t  i s  s t i r r e d  ( t o  

l i f e ) ,  i t  s w e l l s  (Raba t )  and i t  p u t s  f o r t h  e v e ry  k in d  o f  
b e a u t i f u l  growth  ( i n  p a i r s ) .  (CH. XXII v . 5 ) .

(17 )  See Encyclopaedia o f  Is lam v o l .  3 (L-R) p . 1148.
( 18 )  CH. I I  v s .  278, 279.



54

j  .  (19)u s u r y  and the  u s u ry  of  ’Abbas b.  ’A b d u l ' 1 - M u t t a l i b  i s  a b o l i s h e d ,  

a l l  o f  i t  . . . "

However ,  r i b a  ( u s u r y )  o f  t h e  J a h i l i y y a h  ( t h e  t ime of  i g n o r a n c e )  were of

two k i n d s ,  r i b a  a l —Nasiah  and r i b a  a l —F a d l e .  While the  former  which

d e r i v e s  f rom the  Arab ic  ve ry  "nasaa"  ( t o  p o s t p o n e ) ,  r e f e r s  to  t h e  t ime

t h a t  i s  a l lowed  f o r  the  d e b to r  to r epay the  l o a n  i n  r e t u r n  f o r  an

a d d i t i o n a l  f i x e d  sum, the  l a t t e r ,  which means e x t r a ,  can t a k e  p l a c e  i n

a t r a n s a c t i o n  i n v o l v i n g  the s i x  a r t i c l e s  ment ioned i n  one o f  t h e  Holy
( 20)

P r o p h e t ' s  h a d i t h s .  I f  t h o s e ,  which a r e  g o l d ,  s i l v e r ,  w he a t ,  b a r l e y ,  

d a t e s  and s a l t ,  a r e  exchanged a g a i n s t  t h e m s e lv e s ,  they  shou ld  be 

exchanged  p rompt ly  and be equa l  and a l i k e .  N o n e t h e l e s s ,  when g e n e r a l l y  

t r a n s l a t e d  i n t o  E n g l i s h  as  " u s u r y " ,  which s i g n i f i e s ,  i n  modern 

p a r l a n c e ,  o n ly  an e x o r b i t a n t  r a t e  of  i n t e r e s t  r a t h e r  than  a r e a s o n a b l e  

o n e ,  r i b a ,  i n  the  Q u r ' a n i c  s e n s e ,  means w i t h o u t  d i s t i n c t i o n  bo th  the  

e x o r b i t a n t  and r e a s o n a b le  r a t e s .  In  I s l a m ,  a l l  r i b a ,  w he the r  s m a l l  o r  

b i g ,  a r e  e q u a l l y  f o r b i d d e n .

The q u e s t i o n  now i s ,  why does I s lam  p r o h i b i t  r i b a  ( u s u r y )  w i t h  a l l

forms  o f  i n t e r e s t ?  In  a d d i t i o n  to the  inhuman e x p l o i t a t i o n  on which 

r i b a  ( u s u r y )  i s  o r i g i n a l l y  b a s e d ,  to  answer t h i s  q u e s t i o n ,  i t  would be 

s u f f i c i e n t  to  l e t  t h e  r e a d e r  know some of  the  e s s e n t i a l  d i f f e r e n c e s  

be tw een  th e  s e l l i n g  t r a n s a c t i o n  and r i b a ' s :

( a )  The exchange o f  b e n e f i t s  occu rs  e q u a l l y  between the  s e l l e r  and the  

p u r c h a s e r ;  t h e  l a t t e r  on the  one hand en jo y s  t h e  commodity which he has

(19 )  He was t h e  Holy P r o p h e t ' s  a n c l e .
(20)  Says the  Holy P rophe t  ( s . a . w . ) :  "Gold f o r  Gold,  s i l v e r  f o r
s i l v e r ,  wheat  f o r  whea t ,  b a r l e y  f o r  b a r l e y ,  d a t e s  f o r  d a t e s ,  and s a l t
f o r  s a l t  — l i k e  f o r  l i k e ,  e qua l  f o r  e q u a l ,  and h a n d - t o - h a n d ,  i f  the
comm odit ies  d i f f e r ,  t hen  you may s e l l  as  you wish ,  p ro v id e d  t h a t  the  
exchange  i s  hand to hand ."  (Muslim, k i t a b  a l —Musaqat ,  Bab a l —s a r f i  
w a b a y ' i  a l —dhahabi  b i  a l - w a r a g i  n a qda n . )
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b o u g h t ,  and on the  o t h e r  the s e l l e r  t a k e s  a wage f o r  the e f f o r t  and 

t im e  which he devo ted  f o r  p r e p a r i n g  i t  f o r  the  p u r c h a s e r .  Bu t ,  i n  

c o n t r a s t ,  t h e  exchange o f  b e n e f i t s  does no t  oc c u r  between the  l e n d e r  

and t h e  d e b t o r  on e q u a l  grounds in  the  u s u r i o u s  t r a n s a c t i o n .  While the  

l e n d e r  u n d o u b t e d l y  t a k e s  an e x t r a  sum of  money, i n  r e t u r n  the  d e b t o r ,  

who h a s  t o  pay h i s  d e b t ,  w i l l  g e t  on ly  an e x t r a  t ime which might  be 

b e n e f i c i a l  o r  n o t .  I f  he borrows the money to use i t  f o r  h i s  p e r s o n a l  

c o n s u m p t io n ,  t h i s  e x t r a  t ime w i l l  be d e f i n i t e l y  n o t  be u s e f u l  f o r  him.  

I f  t h e  d e b t o r  borrows the  money to use i t  i n  t r a d i n g ,  m a n u f a c t u r i n g ,  o r  

f a r m i n g ,  t h e r e  i s  the  p o s s i b i l i t y  o f  p r o f i t  as  w e l l  as l o s s .  That  i s  

to  s a y  t h a t  t h e  u s u r i o u s  t r a n s a c t i o n  i s  based e i t h e r  on the  g a i n  of  a 

p a r t y  a t  t h e  expense  o f  t h e  o t h e r ' s  l o s s ,  o r  the  d e f i n i t e  p r o f i t  to  a 

p a r t y  and th e  i n d e f i n i t e  p r o f i t  o f  the  o t h e r  p a r t y .  (b )  No m a t t e r  how 

e x o r b i t a n t  t h e  p r o f i t  g a in e d  from the  p u r c h a s e r  i s ,  t he  s e l l e r  g e t s  i t  

o n l y  on c e ;  b u t  the  p r o f i t ,  which the l e n d e r  g e t s  f rom the d e b t o r  i n  the  

u s u r i o u s  t r a n s a c t i o n ,  has an u n i n t e r r u p t e d  s e r i e s  and i t  becomes 

s t r o n g e r  and s t r o n g e r  w i th  t im e .  And no m a t t e r  how much p r o f i t  the  

de bo r  g e t s  by h i s  money, i t  i s  on ly  a l i m i t e d  one ,  w h i l e  t h e r e  i s  

n o t h i n g  to  l i m i t  the  c r e d i t o r ' s  p r o f i t  v i s  a v i s  the d e b t o r ' s .  A lso ,  

t h e  fo rm e r  can p o s s e s s  e v e r y t h in g  which the  l a t t e r  has and th e n  h i s  

c r e d i t  i s  s t i l l  t h e  same, ( c )  The b u s i n e s s  between the  s e l l e r  and th e  

p u r c h a s e r  ends im m ed ia te ly  a f t e r  the  exchange of  goods .  And the  s e l l e r  

t h e n  owes n o t h i n g  more to  the  p u r c h a s e r .  A lso ,  the  e s s e n t i a l  demand o f  

t h e  p r o p e r t y ,  f o r  the use of  which compensa t ion i s  p a id  i n  r e n t i n g  

l a n d ,  a house  . . .  e t c . ,  i s  no t  consumed and remains as  i t  was and 

e v e n t u a l l y  i s  r e t u r n e d  to i t s  owner .  But i n  the u s u r i o u s  t r a n s a c t i o n ,  

t h e  d e b t o r  consumes the  money he borrows from the  c r e d i t o r ,  and he must 

r e t u r n  t h e  consumed money p lu s  an i n t e r e s t  to the  c r e d i t o r .  (d)  In  

commerce,  a g r i c u l t u r e  and i n d u s t r y ,  man u ses  h i s  c a p a c i t i e s  and t ime
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and t h e r e f o r e  g e t s  h i s  wages and e n jo y s  the  p r o f i t .  But i n  the

u s u r i o u s  b u s i n e s s ,  he becomes the  b i g g e s t  s h a r e h o l d e r ,  j u s t  b e c au s e  he

has  e x t r a  money, which exceed  h i s  needs  w i t h o u t  making any e f f o r t ,  s o ,

he does  n o t  have the  s t a t u s  o f  t h e  wel l -known d e c e n t  ( r e a s o n a b l e )

s h a r e h o l d e r ,  who a p p o r t i o n s  p r o f i t  and l o s s  w i t h  the  o t h e r s  and t h o s e
( 2 1 )

p a r t i c i p a t i o n  i s  n o t  based  on g a i n  w i t h o u t  w a s t e .

However ,  t h e r e  i s  no d i f f e r e n c e  o f  o p i n i o n  among a l l  s c h o o l s  o f  Muslim

j u r i s p r u d e n c e  t h a t  t h a t  r i b a  t r a n s a c t i o n s  which t a k e  p l a c e  be tw een  men

a r e  p r o h i b i t e d ,  and t h a t  t h e  n a t u r e  o f  t h e  p r o h i b i t i o n  i s  s t r i c t  and

unambiguous .  But r i b a  ( u s u r y )  which  o c c u r s  between  p e r s o n s  and an

i n s t i t u t i o n  such  as  a "bank"  i s  s t i l l  t i l l  now c o n t r o v e r s i a l ,  though
( 2 2 )

most  Muslim j u r i s t s  h a v e ,  by a n o lo g y ,  p r o h i b i t e d  i t .  Thus ,  due to

t h e  f a c t  t h a t  the  bank in g  sy s tem  has o b v i o u s l y  become d e s p e r a t e l y

n e c e s s a r y  f o r  any economic sys te m  o f  t h i s  e r a ,  and t h a t  i t  i s  one o f

th e  good c h a r a c t e r i s t i c s  of  i t ,  Muslim s c h o l a r s  e x e r t e d  th e m s e lv e s  to

have  a s i m i l a r  sy s te m  b u t  w i t h  an a b s o l u t e  e l i m i n a t i o n  o f  i n t e r e s t
(23)

t h e r e i n .  T h e o r e t i c a l l y ,  a s c h o l a r  c a l l e d  Muhammad Bakar  a l - S a d o r  

a p p e a r e d  i n  the  l a s t  two de c ade s  w i t h  an i n t e l l e c t u a l  a t t e m p t  i n  which 

he t r i e d  to  c o n s t i t u t e  some s o r t  o f  bank in g  s y s te m ,  s i m i l a r  to  the  

c o n v e n t i o n a l  one ,  f r e e  o f  i n t e r e s t ,  a c c o r d i n g  to  t h e  t e a c h i n g s  o f

(21)  A. a l -Mawdudi -  a l - R i b a  ( A r a b i c )  p . 98,  99.
(22)  W i t h in  t h i s  c o n t e x t  says the  Holy P r o p h e t  ( s . a . w . ) :  "Tha t  wh ich  i s  
l a w f u l  i s  p l a i n  and t h a t  which  i s  u n l a w f u l  i s  p l a i n  and between  the  to  
o f  them a r e  d o u b t f u l  m a t t e r s  a bou t  which no t  many peop le  know. Thus he 
who a v o i d s  d o u b t f u l  m a t t e r s  c l e a r s  h i m s e l f  i n  r e g a r d  t o  h i s  r e l i g i o n  
and h i s  h o n o u r ,  b u t  he who f a l l s  i n t o  d o u b t f u l  m a t t e r s  f a l l s  i n t o  t h a t  
which  i s  u n l a w f u l ,  l i k e  t h e  s hepherd  who p a s t u r e s  around a s a n c t u a r y  
a l l  b u t  g r a z i n g  t h e r e i n .  T ru ly  e ve ry  k ing  has a s a n c t u a r y ,  and t r u l y  
A l l a h ' s  s a n c t u a r y  i s  His p r o h i b i t i o n s  . . . "  (B & M.Sh) An-Nawawi's F o r t y  
H a d i t h  -  T r a n s .  E. IB rah im ,  D. J o hnson -D av i s  p . 43 .
( 23 )  Muhammad Bakar  a l - S a d a r  was one of  t h e  most  d i s t i n g u i s h e d  s c h o l a r s  
b e l o n g i n g  to  t h e  S h i ' i t  School  o f  t h o u g h t  i n  t h i s  e r a .  He i s  the  
a u t h o r  o f  " I q t i s a d u n a "  ( o u r  economy) and " F a l s a f t u n a "  ( o u r  p h i l o s o p h y ) .  
He was k i l l e d  by th e  I r a q i  B a th i  reg im e .
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I s l a m .  Th is  a p p e a r e d  when he w ro te  h i s  book w i t h  the  t i t l e  " a l -B a n k  

a l i a  Rabawi F i  a l - I s l a m "  ( t h e  I n t e r e s t  f r e e  Bank i n  I s l a m ) .

On t h e  p r a c t i c a l  l e v e l ,  t h e s e  i n d i v i d u a l  e f f o r t s  were r e c e n t l y  pu t

i n t o  p r a c t i c e  i n  v a r i o u s  Muslim c o u n t r i e s .  "These  e f f o r t s  p r e s e n t  n o t

on ly  an e x c e l l e n t  work ing  example f o r  t h o s e  who d i d  n o t  b e l i e v e  i n  t h e

p r a c t i c a l i t y  o f  t h e  i n s t i t u t i o n  b u t  a l s o  p r o v i d e  a spade-work  ove r

which t h e  i n f r a s t r u c t u r e  o f  i n t e r e s t - f r e e  ban k in g  f o r  a  c o u n t r y  co u ld
(24)

be b u i l t  u p . "

Having p r o h i b i t e d  r i b a  ( u s u r y )  and w h a te v e r  r e l a t e s  to  i t ,  I s l a m  

w i s h e s  t o  e s t a b l i s h  a v e r y  human economic sy s te m ,  where a l l  forms o f  

e x p l o i t a t i o n  w h a t s o e v e r  a r e  e l i m i n a t e d .

The f o l l o w i n g  few pages  s h a l l  be d e v o te d  to  the  second method i n  

which we d i s c u s s ,  i n  b r i e f ,  t h e  d i s t r i b u t i o n  o f  w e a l t h  i n  I s l a m ,  as  

w e l l  a s  t h e  l i g h t  o f  s o c i a l  s e c u r i t y  t h e r e i n .  The p e r s i s t i n g  j u s t  

d i s t r i b u t i o n  o f  w e a l t h  t h a t  a lw ays  t a k e s  p l a c e  by th e  a p p l i c a t i o n  of  

t h e  i n h e r i t a n c e  r u l e s  and w e l f a r e  t a x  which i s  r e p r e s e n t e d  i n  Zaka t  ( i t  

s h a l l  be d i s c u s s e d  l a t e r ) ,  p l a y s  a v i t a l  r o l e  i n  d i s t r i b u t i n g  the  

p r i v a t e  w e a l t h  among p e o p l e .  N e v e r t h e l e s s ,  t h e r e  i s ,  however ,  a

g e n e r a l  p r i n c i p l e ,  i n  I s l a m ,  to  t h e  e f f e c t  t h a t  t h e  p u b l i c  w e a l t h  must 

be j u s t l y  d i s t r i b u t e d  among th e  needy p e o p le  who happen f o r  some 

r e a s o n s  t o  l a g  beh ind  i n  t h e  s t r u g g l e  o f  l i f e ,  and a r e  d e n ie d  a l l

a m e n i t i e s  o f  a d e c e n t  l i v i n g .  O t h e r w i s e ,  w e a l t h  would be a t h i n g  t a k e n  

by t u r n s  among th e  w e a l th y  ones i n  s o c i e t y .  Th is  can  be c l e a r l y  based

on t h e  words o f  t h e  Holy Q u r ’a n ,  which a f t e r  t e l l i n g  us  t h a t  a l ' f a i

(B oo ty )  must  be d i s t r i b u t e d ,  s a y s :

"What Allah has bestowed on his Apostle (and taken away) from

(24)  Money and ba nk ing  i n  I s lam  -  Z. Ahmed, M. I q b a l ,  M. Khan -  
I n s t i t u t e  o f  p o l i c y  s t u d i e s  I s lamabad  -  p . 259.
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t h e  p e o p le  o f  t h e  t o w n s h i p s ,  -  b e lo n g s  to  A l l a h  -  t o  His

A p o s t l e  . . .  i n  o r d e r  t h a t  i t  may n o t  ( m e r e l y )  make a c i r c u i t
( 2 5 )

be tw een  t h e  w e a l t h y  among you . . . "

M oreove r ,  i n  a d d i t i o n  to  the  o b l i g a t o r y  t a x  (embodied i n  Z a k a t ) ,  t h e

go v e rn m e n t ,  i n  t h e  o p i n i o n  o f  t h i s  w r i t e r ,  can  sometimes i n t e r v e n e  to

do and r e s t o r e  economic j u s t i c e .  Thus,  i n  the  Holy Q ur 'a n  and the

Sunnah,  as  w e l l  as  the  Orthodox  c a l i p h ' s  p r a c t i c e ,  t h e r e  e x i s t s  what

can be c o n s i d e r e d  as good a p p r o v a l  f o r  t h e  government  as  such to  t ak e

j u s t  s t e p s  to  r e g a i n  f o r  the  community, as  a w ho le ,  some of  t h e  income

s u r p l u s  o f  t h e  w e a l t h y  to  be d i s t r i b u t e d  t h e r e i n .  Here ,  i n  t h i s

c o n t e x t ,  t h e  words o f  t h e  Holy Q u r ' a n  have two c o n s i d e r a b l e  m ea n ings .

While t h e  M a ' a r i j ' s  v e r s e ,  t o g e t h e r  w i t h  t h e  word " r e c o g n i z e d " ,

r e v e a l e d  the  r i g h t  o f  t h e  poor  -  t h e  ZAkat -  t h e  Holy Q u r ' a n ,  i n
( 2 6 )

c h a p t e r  t h e  " Z a r i y a t " ,  i n  a n o t h e r  v e r s e ,  g i v e s  an i m p r e s s i o n  to  t h e

e f f e c t  t h a t  t h e r e  i s  a f i n a n c i a l  due ,  i n  a d d i t i o n  to the  Z a k a t .  Thus,

s a y s  t h e  Q u r ' a n ,  by way o f  p r o m i s in g  and c om pl im en t ing  th e  r i g h t e o u s :

"As to  t h e  R i g h t e o u s ,  t h e y  w i l l  be i n  t h e  m id s t  o f  Gardens

and s p r i n g s ,  . . . *  And i n  t h e i r  w e a l t h  and p o s s e s s i o n s  (was

remembered)  t h e  r i g h t  o f  t h e  (needyj) him who a s k e d ,  and him
( 2 7 )

who ( f o r  some r e a s o n )  was p r e v e n t e d  ( f ro m  a s k i n g ) .

I n  t r a d i t i o n ,  t h i s  was c l e a r l y  emphas ized  by the  Holy P r o p h e t  ( s . a . w . )  

when he s a i d :  " I n  ( o n e ' s )  w e a l t h  t h e r e  i s  a due b e s i d e s  the  Z a ka t"  then  

he r e c i t e d :

" I t  i s  n o t  r i g h t e o u s n e s s  t h a t  ye t u r n  y o u r  f a c e s  towards  E a s t  

o r  West ;  b u t  i t  i s  r i g h t e o u s n e s s  -  t o  b e l i e v e  i n  A l l a h  . . .  t o

( 2 5 )  CH. LIX V . 7 .

o ç f t  d U -  - r o i f i ' r  It l̂, “8  ; ’

(27 )  CH. LI vs  15 &19V ^ '
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spend o f  yo u r  s u b s t a n c e ,  o u t  o f  l o v e  f o r  Him, f o r  you r  k i n ,
(28)  (29)

f o r  o r p h a n s ,  . . . "  . . . "

On the  p a r t  o f  t h e  Orthodox  C a l i p h s ,  i t  was 'Umar the  second C a l ip h

who, a f t e r  t h e  c o n q u e s t  o f  a l - I r a q ,  d e c id e d  n o t  to  d i s t r i b u t e  t h e  Sawad

l a n d s  among th e  Muslim p a r t i c i p a n t  w a r r i o r s s . He was r e c o r d e d  to  have

s a i d :  "how can I  d i s t r i b u t e  t h e  l a n d s  amongst  you and l e a v e  t h o s e  who
(30)

come a f t e r  you. w i t h o u t  s h a r e " .  When 'Umar e x e r t e d  h i m s e l f  and

re a c h e d  th e  s a i d  d e c i s i o n ,  he o b v i o u s l y  based  h i s  argument  on the  

t e a c h i n g s  o f  t h e  Holy Q u r ' a n ,  and the  s p i r i t  o f  I s l a m .  A l s o ,  h e ,  t h e  

c a l i p h  as a  M u j t a h i d ,  p r e v i o u s l y  knew the  e s s e n t i a l  r o l e  t h a t  l and  

p l a y e d  i n  t h e  s t a t e  w e l f a r e  f o r  t h e  whole community and th e  community 

o f  t h a t  r e g i o n  i n  p a r t i c u l a r  a t  t h a t  t i m e .

However,  s o c i a l  s e c u r i t y  -  i n  I s l a m  -  i s  t r a d i t i o n a l l y  f i n a n c e d  

from two s o u r c e s  -  v o l u n t a r y  c o n t r i b u t i o n s  and the  o b l i g a t o r y  t a x  

( Z a k a t ) .  The fo rm e r  i s  n o t  so r e l i a b l e  as  t h e  l a t t e r ,  which i s  imposed 

by the  law ,  though  th e  l e t t e r ' s  income a l s o  i s  n o t ,  as  m igh t  be 

a d m i t t e d ,  v e r y  a d e q u a t e  to  promote the  f u l l  w e l f a r e  o f  t h e  community.

I f  v o l u n t a r y  c o n t r i b u t i o n s  were o f  some e f f i c i e n c y  i n  the  t ime of  

t h e  t r a d i t i o n a l  I s l a m i c  s t a t e ,  i t  would n o t  be so i n  modern t i m e s .  

T h i s  i s  p r o b a b l y  because  o f  t h e  f o l l o w i n g  two f a c t s :  f i r s t ,  Muslims of

c o n te m p o ra r y  t im es  a r e  n o t  l i k e  t h o s e  o f  t h e  p a s t .  They a r e  r a t h e r  

more c o n s i d e r a b l y  e f f e c t e d  by t o d a y ' s  m a t e r i a l i s t i c  c i v i l i z a t i o n  than  

i n f l u e n c e d  by r i g h t e o u s n e s s ,  upon which th e  p r o s p e r i t y  o f  s o c i e t y

( 2 8 )  CH. I I  V . 1 7 7 .
(29 )  (Tr.Msh 6 : 6 )  see  A Manual  o f  H a d i th  -  M. A l i  p . 214 .
(30 )  T a x a t i o n  i n  I s l a m  -  A. , Ben Shemesh v o l .  3 (Abu Y u s u f ' s  k i t a b  al- 
K h a r a j ) L e iden  E . J .  B r i l l  London Luzac & Co. L t d .  p . 98.
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s h o u ld  depend ,  r a t h e r  t h a n  the  r i g o u r s  o f  t h e  l aw .  Second,  l i f e  i s  

becoming i n c r e a s i n g l y  more complex and s o p h i s t i c a t e d ,  to  t h e  e x t e n t  

t h a t  a s t a t e  sometimes f i n d s  i t s e l f  u n a b le  to  f u l f i l  p r o p e r l y  i t s  j o b  

c o n c e r n i n g  economic m a t t e r s .

T h e r e f o r e ,  t h e  I s l a m i c  s t a t e ,  r e l y i n g  on th e  S h a r i a h  v a l u e s  

m en t ioned  a b o v e , c o u p l e d  w i t h  t h e  l a t t e r  f a c t s ,  can l e g a l l y  impose t a x  

o t h e r  t h a n  th e  ’Z a k a t '  on the  w e a l th y  c l a s s  o f  t h e  community.  However ,  

t h e  t a x  s h o u ld  n e v e r  harm them o r  d e p r i v e  them o f  f reedom i n  t h e i r  

economic a c t i o n s .  H e r e ,  t h e  s t a t e  c a n ,  i n  my o p i n i o n ,  t a k e  such  an

a c t i o n  f o r  o n ly  two r e a s o n s ;  f i r s t ,  when the  s t a t e  has  no p u b l i c

r e v e n u e  ( e . g .  o i l )  upon which she  can s u f f i c i e n t l y  r e l y ,  and the  

p r i v a t e  s e c t o r  forms the  most i m p o r t a n t  n e r v e  i n  the  s t a t e ' s  economy.  

Second,  whenever  t h e  gap i n  t h e  economic s e n se  between  th e  s o c i a l

c l a s s e s  l o o k s  so wide t h a t  the  lower c l a s s  would be c o n s i d e r a b l y  

d o m i n a t e d .

As f o r  the  " Z a k a t "  i t s e l f ,  I s l a m  has p r o v id e d  a s o c i a l  w e l f a r e  t a x  

f o r  i n s u r i n g  b a s i c  needs  to  the  d i s a b l e d  and the  unemployed.  I t

l i t e r a l l y  d e r i v e s  f rom th e  A rab ic  ve rb  "Zakha" which  means " to  p u r i f y " .  

The Holy Q u r ' a n  s a y s :

"of their Goods take alms, that so thou mightest purify and
( 3 1 )

sanctify them; and pray on their behalf ..."

T e c h n ic a l ly ,  " i t  means the a lm s - ta x .  One o f  the p r in c ip a l  o b l ig a t i o n s
( 3 2 )

o f  i s l a m .  By t h i s ,  t h e  law means a t a x ,  which  i s  l e v i e d  on

( 3 1 )  CH. IX V . 1 0 3 .
(32 )  Says the  Holy P r o p h e t  ( s . a . w . )  " I s l a m  has been b u i l t  on f i v e  
( p i l a r s ) :  . . . ,  p a y ing  the  Z a k a t ,  . . . "  ( B . 2 : l )  see  An-Nawawi's F o r ty  
H a d i th  by E. IBrah im ,  D. Johnson  -  Davies  p . 35.
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d e f i n i t e  forms of  p r o p e r t y  and i s  d i s t r i b u t e d  to  e i g h t  c a t e g o r i e s  o f
( 3 3 )

p e r s o n s " .  I t  i s  to  be a p p l i e d  i n  a c c o r d a n c e  w i t h  the  f o l l o w i n g

t e x t  o f  t h e  Holy Q u r ’an :

"Alms are for the poor and the needy, and those employed to 

administer the (funds), for those whose hearts have been 

(recently) reconciled (to truth); for those in bondage and in 

the debt; in the cause of Allah; and for the wayfarer: (thus

is it) ordained by Allah, and Allah is full of knowledge and
( 3 4 )

wisdom."

A c c o r d i n g l y ,  t h e  e i g h t  c a t e g o r i e s  o f  pe o p le  upon which th e  Z a k a t "  i s  to  

be s p e n t  a r e :  ( a )  t h o s e  who a r e  conc e rne d  w i t h  c o l l e c t i n g  i t ,  as  a

reward  f o r  t h e i r  s e r v i c e s ;  ( b )  on s l a v e s ,  f o r  t h e  pu rpose  o f  l i b e r a t i n g  

them; ( c )  on t h o s e  who r e c e n t l y  embraced i s l a m ;  ( d )  f o r  t h e  g e n e r a l  

good o f  t h e  community,  ( e )  on the  po o r ;  ( f )  on the  needy ;  ( g )  on th o s e  

i n  d e b t ;  ( h )  on t h e  w a y f a r e r s -

N o n e t h e l e s s ,  t h i s  Q u r ’a n i c  t e x t  and the  o b j e c t s  f o r  which t h e  poor  

r a t e  may be s p e n t  t h e r e i n ,  can  b e ,  t o d a y ,  i n t e r p r e t e d  to  c o n c e i v e  t h e  

f u l l  meaning o f  t h e  c o n c e p t  o f  modem s o c i a l  s e c u r i t y .  The o b l i g a t o r y  

alms was, t h e r e f o r e ,  meant  f o r  r a i s i n g  a p u b l i c  f u n d ,  t h o s e  management 

s h o u ld  e n t i r e l y  be i n  the  hands o f  a p u b l i c  i n s t i t u t i o n  i n  the  s t a t e .  

The i n s t i t u t i o n  as  such  s h o u ld  a f t e r w a r d s  spend t h e  c o l l e c t e d  amounts  

i n  a  way t h a t  would be a good p r a c t i c e  f o r  what  i s ,  f o r  i n s t a n c e ,  

em phas ized  by t h e  U n i v e r s a l  D e c l a r a t i o n  o f  Human R i g h t s .  Thus, A r t i c l e  

(XVII I)  s t a t e s :  "Eve ry  p e r s o n  has the  r i g h t  to  fo o d ,  s h e l t e r ,  c l o t h i n g .

(33)  E n c y c lo p e d i a  of  I s l a m .  Vol .  S . 7 P . 1202
( 3 4 )  CH. IX V . 6 0 .
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e d u c a t i o n  and m ed ic a l  c a r e  c o n s i s t e n t  w i t h  the  r e s o u r c e s  o f  the  

community.  Th is  o b l i g a t i o n  of the  community e x t e n d s  i n  p a r t i c u l a r  to 

a l l  i n d i v i d u a l s  who c a n n o t  t a k e  c a r e  of  th e m s e lv e s  due to  some 

t e m p o r a r y  o r  pe rm anen t  d i s a b i l i t y . "  In  modern t im e ,  what  t h e  s o c i a l  

s e r v i c e ,  however ,  s t a n d s  f o r ,  can be summarixed i n  t h e  f o l l o w i n g

p o i n t s :  ( 1 )  r e l i e f  o f  p h y s i c a l  h a r d s h i p ,  as  where a p e r s o n  h a s  an

i n j u r y ,  s u f f e r a g e  o r  i l l n e s s ,  o r  becomes i n c a p a c i t a t e d  from working  by

o l d  age o r  a n y t h i n g  e l s e ;  (2 )  unemployment  t h a t  might  e x i s t ,  f o r  

i n s t a n c e ,  due to  r e t i r e m e n t  o r  l a c k  o f  j o b s ;  ( 3 )  s u p p le m e n ta ry  income,

which sho u ld  be g i v e n  to  t h e  b r e a d w in n e r ,  whose f a m i ly  has  i n c r e a s e d  i n
(35)

s i z e .

In  f a c t ,  t h e  f o r e g o i n g  a s p e c t s  of  modern s o c i a l  s e c u r i t y  were 

w e l l - t r e a t e d  and h i g h l y  g u a r a n t e e d  i n  t h e  g l o r i o u s  t ime o f  t h e  I s l a m i c  

s t a t e .  Th is  can be u n d e r s t o o d  from th e  wards of  t h e  f o u r t h  C a l ip h  

A l i ’ s ( R .A .A . )  l e t t e r  s e n t  t o  h i s  g o v e r n o r  i n  Egypt  "The r e a l  l o v e  o f  

God i s  found i n  lower  r a n k  of  t h e  h e l p l e s s ,  t h e  p o o r ,  t h e  n e e dy ,  t h e  

m i s e r a b l e  and t h e  a ge d .  Among t h e s e  a r e  t o  be found t h e  ve ry  d e s p e r a t e  

p e o p l e .  Be f a i t h f u l  to  God i n  the  t a s k  t h a t  He e n t r u s t e d  to  you i n

r e g a r d  to  t h e s e  p e o p l e .  Give them a s h a r e  o f  your  t r e a s u r y  and a  s h a r e

o f  t h e  income of  t h e  p r o s p e r o u s  Muslims e v e ry w h e r e .  Those ne a r  you must 

have t h e  same s h a r e  as  t h o s e  d i s t a n t  f rom you .  Do n o t  be so c o n t e n t e d  

as  to  f o r g e t  t h o s e  needy p e o p l e ,  and n e v e r  i g n o r e  them. Be c a r e f u l  to

i n v e s t i g a t e  t h e  c i r c u m s t a n c e s  o f  t h o s e  whose c o n d i t i o n s  a r e  n o t  so

o b v i o u s  to  you ,  p a r t i c u l a l y  t h o s e  who a r e  meek and humble and do n o t

b r i n g  m a t t e r s  t o  yo u r  n o t i c e .  Look a f t e r  t h e  o rphans  and th e  ve ry
i

(35 )  I s l a m i c  Review v o l .  54 -  May 1966 p . 29
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(36)
young who a r e  i n  n e e d . "  However,  i n  the  r e i g n  of  t h e  second 'Umar,

t h e r e  i s  an i n c i d e n t  which s i g n i f i c a n t l y  to u c h e s  t h e  con c e rn e d  p rob lem ,

and g i v e s  t h e  f u l l  i m p r e s s i o n  t h a t  the  con tem pora ry  s o c i a l  s e c u r i t y  was

h i g h l y  p r a c t i s e d  f o u r t e e n  c e n t u r i e s  ago .  Th is  when 'Umar was once

w a nde r ing  i n  Medina ( t h e  c i t y  of  t h e  P r o p h e t ) ;  he h ea rd  a c h i l d  c r y i n g ,

so he p roce e de d  to  the  p l a c e  and e n q u i r e d  what had h a ppe ned .  Soon

a f t e r w a r d s  the  c h i l d  c r i e d  a g a i n ,  and "Umar went  up to  t h e  mothe r  and

asked  what  was the  m a t t e r .  The mother  s a i d  "0 'Umar I  weaned the  c h i l d

too  e a r l y  and t h a t  i s  why he i s  r e s t l e s s " .  "And why d i d  you wean him

too  e a r l y ? "  asked  'Umar.  The woman r e p l i e d ,  "Because 'Umar does  n o t

g i v e  an a l l o w a n c e  f o r  b a b i e s  u n t i l  t h e y  a r e  weaned,  and I  had to  wean

him i n  o r d e r  to  g e t  t h e  a l l o w a n c e  which I  needed  v e ry  b a d l y ,  f o r  I  am a

poo r  woman". Umar went home and th o u g h t  v e ry  long  a bou t  t h i s  i n c i d e n t ,

and was v e r y  d i s t r e s s e d  a b o u t  i t .  Then he o r d e r e d  the  p u b l i c  c r i e r  to

t o u r  t h e  town and a sk  the  pe o p le  n o t  to  wean t h e i r  c h i l d r e n  too e a r l y

and p ro m is ed  t h a t  t h e  s t a t e  would g i v e  an a l l o w a n c e  f o r  b a b i e s  b e f o r e  
(37)

wean ing .

T h i s  i s  j u s t  an e n l i g h t e n i n g  f ra gm en t  shown from the  h i s t o r y  o f  

t h e  e a r l y  I s l a m i c  s t a t e  i n  i t s  m a r v e l l o u s  p e r i o d ,  when i t  used  to  

p r a c t i c e  more o r  l e s s  the  r e s p o n s i b i l i t y  be in g  c a r r i e d  by t o d a y ' s  k ind  

o f  s t a t e .  So what i t  would be i n  i t s  s o p h i s t i c a t e d  s t r u c t u r e  i f  i t  i s  

r e s t o r e d  a g a i n !

(36 )  I s l a m i c  Review v o l .  54 -  May 1966 -  p . 29
(37)  I b i d  p . 30.
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3 — The i n d i v i d u a l ' s  r i g h t  to  f reedom.

With r e g a r d  p a r t i c u l a r l y  to  t h i s  s u b - c h a p t e r  and coming c h a p t e r s ,  

a b r i e f  i n t r o d u c t i o n  can be g i v e n ,  i n  which  we may w e l l  l i t e r a l l y  and 

j u r i d i c a l l y  g e t  an i d e a  a b o u t  t h e  c o n c e p t  o f  f reedom i n  Muslim t h o u g h t .

The A rab ic  te rms  h u r r  ( f r e e ) ,  and h u r r i y y a  ( f r e e d o m ) ,  w i t h  t h e i r

i n f e r e n c e s  and e q u i v a l e n t s  i n  t h e  o t h e r  l a n g u a g e s  o f  I s l a m ,  i m p l i e d  t h e
( 1 )

s t a t u s  o f  h u r r ,  f re em an  i n  law ,  as  opposed to  abd ( s l a v e ) .  The Holy

Q u r ' a n  e x p l i c i t l y  s t a t e s :

" . . . i s  p r e s c r i b e d  t o  you (Musl ims)  i n  c a s e s  o f  m urde r ;  t h e
( 2 )

f r e e  f o r  t h e  f r e e ,  t h e  s l a v e  f o r  t h e  s l a v e  . . "

Thus t r a d i t i o n a l l y  t h e  I s l a m i c  p r a c t i c e  o f  f reedom  as  i t  a p p e a r s

i n  t h e  Holy Q u r ' a n  i s  a l e g a l ,  r a t h e r  t h a n  a p o l i t i c a l  c o n c e p t .

Also " i t  i s  p o s s i b l e ,  and i n d e e d  l i k e l y ,  t h a t  h u r r i y y a ,  i n  the

a b s t r a c t  meaning o f  " f reedom "  was c u r r e n t  among" p r e - I s l a m i c

A r a b i a ,  . . .  i n  v e r s e  by Dhu-r-Rummah ( a round  700 c e n t u r y ) ,

h u r r i y y a  was used  i n  t h e  meaning o f  " n o b l e s "  and the  use  o f  h u r r

i n  t h e  m e t a p h o r i c  meaning o f  " n o b l e ,  good" was common i n  e a r l y

A ra b ic  s p e e c h .  H u r r i y y a  " f reedom "  may have e x i s t e d  i n  Arab ic  a t

an e a r l y  d a t e  e s p e c i a l l y  f o r  e x p r e s s i n g  t h e  o p p o s i t e  o f  the  l e g a l

te rm  " s l a v e r y " ,  b u t  i t  does  n o t  seem improbable-  t h a t  i t  s t a r t e d  to

be u sed  more w i d e ly  when I s l a m  came i n t o  c o n t a c t  w i t h

p h i l o s o p h i c a l  t h i n k i n g  o f  t h e  M e d i t e r a n e a n  wor ld  t h a t  had known
(3)

s p e c u l a t i o n  a bou t  f reedom f o r  many c e n t u r i e s  . . . " .

( 1 )  L i s a n  a l - A r a b  a l - M u h i t  -  I bn  Manzor V o l .  (A -  RO Dar l i s a n  a l  
A rab ,  B eyrou t  -  p . 604 and see  a l s o  Muajam a l - f a d  a l - Q u r ' a n  a l -  
Karim -  Majmaa a l - l u g h a  a l - A r a b i a  -  Dar A s-sh rooq  -  p . 1 2 9 .
( 2 )  CH. I I  V . 1 7 8 .
( 3 )  The Muslim c o n c e p t  o f  f r e e d o n  -  F. R o s e n t h a l  -  Le iden  I960 -  
p .  9 .



65

U n l ike  t h e  c o n c e p t  o f  t h e  w e s t e r n  l i b e r a l ,  which  e m p h a t i c a l l y

p l a c e s  s t r e s s  upon freedom from r e s t r a i n  and s i g n i f i e s  t h e  a b i l i t y

to  a c t ,  i n  I s l a m ,  i t  i s  t h e  a b i l i t y  to  e x i s t  o r ,  more p r e c i s e l y  to
(4 )

p r o g r e s s  toward  becoming a n o b l e  human b e i n g .  The Holy Q u r ' a n

c l e a r l y  s a y s :
( 5 )

" . . .  we have  in d e e d  c r e a t e d  man i n  t h e  b e s t  moulds . . . "

i n  o t h e r  words ,  i n n o c e n t ,  p u r e ,  t r u e ,  f r e e ,  w i l l i n g  to  r i g h t  and

v i r t u e .  Tha t  was t h e  o r i g i n a l  on which A l l a h  has  i n i t i a t e d  mankind

i n d i v i d u a l l y ;  c o n c e r n in g  t h i s  p a t t e r n  the  Holy Q u r ' a n  s a y s :

" . . .  t o  t h e  p a t t e r n  on which  He ( A l l a h )  has  made mankind:  no

change  ( l e t  t h e r e  b e )  i n  t h e  work (w r o u g h t )  by A l l a h ;  t h a t  i s
( 6 )

t h e  s t a n d a r d  R e l i g i o n  . . . "

Then th e  v e r d i c t  o f  t h e  Q u r ' a n  a g a i n s t  whoever  i s  r e b e l l i n g  and 

b r e a k i n g  A l l a h ' s  law i s  u n e q u i v o c a l :

" . . .  Then do we a b a se  him "man" ( t o  be )  t h e  l o w e s t  o f  t h e

low,  — * E xc e p t  such  a s  b e l i e v e  and do r i g h t e o u s  d e e d s ;  f o r
(7 )

t h e y  s h a l l  have a reward  u n f a i l i n g . "

A ga in ,  i n  some ages  and p l a c e s ,  t h e  f o r e g o i n g  words meaning f r e e

were a p p l i e d  to  c e r t a i n  p r i v i l e g e d  s o c i a l  g r oups  which were n o t  s u b j e c t  

to  t a x e s  and o t h e r  b u r d e n s ,  f rom which  a t  t h e  same t ime th e  commoners 

were n o t  exempt .  However , t h i s  as  a s o c i a l  u sa ge  i s  e x c e p t i o n a l  and 

u n t y p i c a l ,  and n o r m a l ly  the  term h u r r  ( f r e e )  was on ly  used  i n  the  

j u r i d i c a l  s e n s e ,  w i t h  l i t t l e  s o c i a l  and no p o l i t i c a l  c o n t e n t .  For  

i n s t a n c e ,  t h e  oppos ing  o f  t h e  t y r a n n y  o f  any r e i g n  was a m a t t e r  o f

(4 )  W i th in  t h i s  c o n t e x t  s a y s  the  Holy Q u r ' a n :  "We have honoured  the
sons  o f  Adam . . . "  See CH. XVII v . 7 0 .  .
( 5 )  CH. XCV V . 4 .
( 6 )  CH. XXX V . 3 0 .
(7 )  CH. XCV v . 5 .
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(8
j u s t i c e ,  n o t  a m a t t e r  of  f reedom;  a l s o ,  t h e  c o n v e r s e  o f  f reedom  was 

n o t  t y r a n n y  b u t  l e g a l  and p e r s o n a l  s l a v e r y .

In I s l a m ,  e x i s t e n c e  i s  a r e f l e c t i o n  o f  t h e  Supreme Being ( A l l a h )  

who H im se l f  i s  p a ra m oun t ,  and a l l  human b e i n g s  a r e  c r e a t e d  i n  His  

image .  On t h e  e a r t h  t h e y  a r e  His  r e p r e s e n t a t i v e s  and d i v i n e l y  

empowered to  gove rn  t h e m s e l v e s .  The Holy Q u r ' a n  s a y s :

" B e h o ld ,  t h y  Lord s a i d  to  t h e  a n g e l s ;  " I  w i l l  c r e a t e  a
O )

v i c e g e r e n t  on e a r t h  . . . "

and A l l a h  H im se l f  i s  com ple te  f reedom and com ple te  n e c e s s i t y .  Man 

a c c o r d i n g l y  p a r t i c i p a t e s  i n  b o t h .  However,  p e r s o n a l  f reedom l i e s  i n  

s u r r e n d e r i n g  to  t h a t  D iv ine  w i l l  and must  n o t  be so u g h t  w i t h o u t  b u t  

looked  f o r  w i t h i n  o n e s e l f -  Thus,  f reedom o f  t h e  i n d i v i d u a l  Muslim 

comes second  a f t e r  t h e  b e l i e f s ,  m o r a l i t y  and customs o f  t h e  g r o u p ,  as  

d e t e r m i n a n t  o f  t h e  o n ly  p r o p e r  c o u r s e  o f  b e h a v i o u r .  The i n d i v i d u a l ' s  

f reedom  ends where t h e  f reedom of  a n o t h e r  i n d i v i d u a l  o r  t h e  c o l l e c t i v e  

b e g i n s .

A -  The i n d i v i d u a l ' s  f reedom i n  I s l a m .

"0 Amr*since when have you e n s l a v e d  t h e  p e o p l e ,  though  they  

were  bo rn  f r e e  o f  t h e i r  m o th e r s? "  ( C a l i p h  i i  'Umar).

I s l a m ,  n o t  o n ly  i n  t h e o r y  b u t  i n  p r a c t i c e ,  r e c o g n i s e s  no s l i g h t  

d i s t i n c t i o n  o f  r a c e  o r  c o l o u r ,  c i t i z e n s  o r  f o r e i g n e r s s ,  r u l e r s  o r

( 8 )  T y r a n n i c a l  governments  of  t h e  Muslim w o r l d ,  f o r  i n s t a n c e ,  f rom 
which  a l l  p e o p le  g e n e r a l l y  s u f f e r  e v e ry w h e r e ,  t o d a y ,  i s  a m a t t e r  o f  
j u s t i c e  when we a l l  know t h a t  they  g o t  t h e i r  p o l i t i c a l  f reedom back a 
lo n g  t ime  a g o .
(9 )  CH. I I  v . 3 0 .
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s u b j e c t s ,  they  a r e  a l l  p e r f e c t l y  e q u a l  i n  f reedom.  As f a r  as Muslims 

a r e  concerned  freedom i s  the b a s i c  p r i i a c i p l e  f o r  a l l  c h i l d r e n  o f  Adam. 

This  was e x p l i c i t l y  m an i f e s t ed  i n  t h e  above -m en t ioned  words o f  t h e  

second  c a l i p h  ’Umar (R.A.A. ) .  His  s t a t e m e n t ,  which was made f o u r t e e n  

c e n t u r i e s  age ,  d i d ,  i n d e e d ,  g iv e  a l l  mankind t h e i r  humani ty and d i g n i t y  

back a f t e r  they  had been d e p r i v e d  of  i t  f o r  a long  t im e .

Thus,  the  Holy P r o p h e t  (S .A .W .) ,  s t r o n g l y  condemning the

i n s t i t u t i o n a l  p r a c t i c e  of  s l a v e r y  and warn ing Muslims,  s a i d  i n  one of

h i s  s a c r e d  h a d i t h s :  " . . .  A l l a h  s a y s ,  I  w i l l  be a g a i n s t  t h r e e  p e r s o n s

on the  day of  R e s u r r e c t i o n : -  . . .  one who s e l l s  a f r e e  p e r s o n  ( a s  a
( 10)

s l a v e )  and e a t s  the  p r i c e " .

( 1 1 )
Fo l low ing  the  way o f  the United  N a t i o n s ,  and r e p e a t i n g  what 

I s l a m  has d e c l a r e d  s i n c e  i t s  emergence ,  a r t i c l e  I I  o f  t h e  U n i v e r s a l  

I s l a m i c  D e c l a r a t i o n  o f  Human R ig h t s  s t a t e s :  "Man i s  bo rn  f r e e .  No

i n r o a d s  s h a l l  be made on h i s  r i g h t  to  l i b e r t y  e x c e p t  under  the

a u t h o r i t y  and i n  due p r o c e s s  o f  the  l a w ."  and i t  goes  on to  s t a t e :

" . . . e v e r y  i n d i v i d u a l  and every  peop le  has  the  i n a l i e n a b l e  r i g h t  to  

f reedom i n  a l l  i t s  forms -  p h y s i c a l ,  c u l t u r a l ,  economic and p o l i t i c a l  

. . . " .  As h a s  been  a s s e r t e d ,  no o b s t a c l e s  w ha t s o ev e r  would be a l l o w e d

*Amr b .  a l - ' A s  was the  C a l ip h  ’Umar’s Governor  i n  E g y p t .  The f o r m e r ’s 
son ,  Muhammad whipped an E g y p t i a n .  The E g y p t i a n  went  to  Madina ( t h e  
c a p i t a l  o f  I s l a m ) ,  l odged  h i s  c o m p la in t  w i th  the  C a l i p h ,  who 
i m m e d ia te ly  summoned ’Arar and h i s  s o n .  Whey they  a ppeared  b e f o r e  him,  
th e  C a l i p h  handed a whip to the  p l a i n t i f f  and asked  him to  whip the  son 
o f  t h e  g o v e r n o r  i n  h i s  p r e s e n c e .  A f t e r  he had done so ,  ’Umar asked  him 
to g i v e  one s t r o k e  o f  the  whip to the  h o n o u rab le  g ove rno r  as  w e l l .  His 
son  c e r t a i n l y  no t  have b e a t e n  you were i t  not  f o r  the  f a l s e  p r i d e  t h a t  
he had i n  h i s  f a t h e r ’s o f f i c e "  and ’Umar tu rn e d  to Amar and s a i d  the 
above m ent ioned  word.
(10 )  Sahih  a l - B u k h a r i  ( A r a b i c ,  E n g l i s h )  v o l .  i i i  Book of  s a l e s  -  Kazi  
P u b l i c a t i o n s  p . 236 .
(11)  See A r t i c l e  4 of  t h e  U n i v e r s a l  D e c l a r a t i o n  of  Human R i g h t s .
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to  be made to  o n e ’s r i g h t  to  f reedom i n  a l l  i t s  a s p e c t s  and p h y s i c a l  

m a n i f e s t a t i o n s ,  i n  p a r t i c u l a r .

In  t h e  modern se n se  o f  f reedom , UIDHR i n  t h e  same a r t i c l e  has  a l s o  

s t r e s s e d  i t s  view a b o u t  i t s  s u p p o r t  to  n o t  on ly  t h e  i n d i v i d u a l  b u t  a l s o  

to  the  p e o p le  and th e  g ro u p s  i n  a c o l l e c t i v e  manner  who f o r  a long  t ime 

have  been  s t r u g g l i n g  f o r  the  sake  o f  t h e i r  p r i c e l e s s  f reedom. Th is  i s  

when i t  s t a t e s :  " . . .  and s h a l l  be e n t i t l e d  to  s t r u g g l e  by a l l  a v a i l a b l e  

means a g a i n s t  any i n f r i n g e m e n t  o r  a b r o g a t i o n  o f  t h i s  r i g h t ;  and e v e r y  

o p p r e s s e d  i n d i v i d u a l  o r  p e o p le  has  a l e g i t i m a t e  c l a i m  to the  s u p p o r t  o f  

o t h e r  i n d i v i d u a l s  a n d / o r  p e o p le s  i n  such  s t r u g g l e " .

In  v iew of  t h e  Holy Q u r ’an such p e o p le  ( t h o s e  who a r e  o p p r e s s e d )  

a r e  n o t  to  be bl am ed ,  though  they  a r e  f o l l o w i n g  t h e  lower law:

"But  i n d e e d  i f  any do h e l p  and d e fe n d  th e m s e lv e s  a f t e r  a

wrong (done )  to  them, a g a i n s t  such  t h e r e  i s  no c a u se  o f
( 12 )

b l a m e . "

However ,  t h e  blame would be on th o s e  who a r r o g a n t l y  r i d e  rough -shod  

o v e r  t h e  w o r l d ,  s u b j e c t i n g  p e o p le  to  g r i e v o u s  wrong:

"The blame i s  o n l y  a g a i n s t  t h o s e  who o p p r e s s  Men w i t h  wrong

do in g  and i n s o l e n t l y  t r a n s g r e s s  beyond bounds t h ro u g h  the
( 1 3 )

l a n d ,  d e f y i n g  r i g h t  and j u s t i c e : . . . "

However , some m ig h t  a rg u e  i n  such a way as to  prove  t h a t  s l a v e r y  

was an a c c e p t e d  i n s t i t u t i o n  i n  I s l a m ,  b a s i n g  t h e i r  a rguments  on ,  e . g .

( 1 2 )  CH. XLII  V . 4 1 .
( 1 3 )  CH. XLII V . 4 2 .
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t h e  n o n - e x i s t e n c e  o f  a d e f i n i t e  t e x t  i n  the  Holy Q u r ’an r e f e r r i n g  to  an

a b s o l u t e  a b r o g a t i o n  of  s l a v e r y .  I t  i s  t r u e  t h a t  t h e r e  i s  no e x p l i c i t

Q u r ’a n i c  t e x t  f o r b i d d i n g  s l a v e r y ,  b u t  t h i s  does n o t  mean t h a t  I s l a m

a c c e p t s  i t .  The f a c t  i s  t h a t  a l l  r e l i g i o n s  as a whole and I s l a m  i n

p a r t i c u l a r  were a l l  s e n t  to b r i n g  a b o u t  to  a l l  mankind th e  b e s t

g u i d a n c e ,  wh ich  i s  to  l e a d  to  h a p p i n e s s  i n  t h i s  and the  o t h e r  l i f e  to

come. The l a s t  f u n d am e n ta l  form -  i n  t h e  b e l i e f  o f  Muslims -  which

e n s h r i n e s  t h e  c o n c e p t  o f  r e l i g i o n  i n  t h e  Holy Q u r ’an i s  I s l a m :
( 1 4 )

" - - T h e  r e l i g i o n  b e f o r e  A l l a h  i s  I s l a m  - - "

I s l a m  as  a r e l i g i o u s  t e rm  means " s u b m i s s i o n  to  t h e  D iv ine  w i l l " .  For 

t h e r e  i s  none o t h e r  t h a n  He " A l l a h "  wor thy o f  ou r  d e v o t i o n .  The Holy 

Q u r ’an  s a y s :

"S a y :  T r u l y ,  my p r a y e r  and my s e r v i c e  o f  s a c r i f i c e ,  my l i f e

and my d e a t h ,  a r e  ( a l l )  f o r  God, t h e  C h e r i s h e r  o f  t h e
( 1 5 )

w o r l d s :"

T h e r e f o r e ,  "Man came by t h e  d o c t r i n e  o f  D iv ine  u n i t y  to  s e r v e  God’s

pu rp o se  o n l y .  He was no l o n g e r  i n  bondage to  a n o t h e r .  He now had the

r i g h t  o f  one f r e e  man among f r e e  men: t h e r e  were no i n  q u a l i t i e s  o f

h i g h  and low,  i n  r e s p e c t  o f  t h e s e  r i g h t s .  There  was no " i n f e r i o r "  and

" s u p e r i o r " .  The o n ly  d i s t i n c t i o n  be tw een  men was i n  t h e i r
( 1 6 )

deeds  : . . . "

As to  t h e  c o n t r a r y ,  t h e  word s l a v e r y  means i n  E n g l i s h  "an

i n s t i t u t i o n  o f  t h e  i u s  gen t ium  whereby someone i s  s u b j e c t  to  t h e
( 1 7 )

dominium o f  a n o t h e r  c o n t r a r y  t o  n a t u r e "  and i t s  meaning can  be

( 1 4 )  CH. I l l  V . 1 9 .
( 1 5 )  CH. VI V . 1 6 2 .
( 1 6 )  The Theology o f  U n i ty  -  M. Abduh -  p . 1 2 5 .
( 1 7 )  The j u r i s t  F l o r e n t i n n s  d e f i n i t i o n  -  t h e  Oxford c l a s s i c a l
D i c t i o n a r y  p . 9 9 4 .
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found i n  t h e  A ra b ic  d i c t i o n a r y  as " s u b m i s s i o n  o f  someone to
( 1 8 )

a n o t h e r " .  By l o g i c a l  c o n c l u s i o n ,  s l a v e r y  w ha te ve r  i t  means i s

a b s o l u t e l y  i n c o m p a t i b l e  w i t h  I s l a m  and i t s  t e a c h i n g s -  Such an inhuman 

i n s t i t u t i o n  can n e v e r  be t o l e r a t e d  a t  a l l  i n  peace  t im e by the  Holy 

P r o p h e t  o f  I s l a m  who was s e n t  b u t  as  a mercy to  a l l  mankind. The Holy 

Q u r ' a n  s a y s :

"...we sent you "Muhammad" not, but as a Mercy for all
( 1 9 )

nations .."

or  even  by f a i t h f u l  Muslims when they  a l l  know t h e  Holy P r o p h e t

(S .A .W .)  i n  one o f  h i s  s a c r e d  h a d i t h s  s a y s :  "0  my s e r v a n t s ,  I  have

f o r b i d d e n  o p p r e s s i o n  f o r  Myself  and have made i t  f o r b i d d e n  amongst  you ,
( 20)

so do n o t  o p p r e s s  one a n o t h e r  . . . " ,  h e n c e ,  to  e n s l a v e  one a n o t h e r ,  

i s  a f t e r  k i l l i n g ,  t h e  most  o p p r e s s i v e  deed which  can  be p e r p e t r a t e d ,  

t h a t  has  been  e x p e r i e n c e d  by mankind .

Though, no p a r t i c u l a r  t e x t  e x i s t e d  i n  t h e  Holy Q u r ' a n  p r o h i b i t i n g

bondage i n  one word,  y e t  t h e  Holy Q u r ' a n  and t h e  Sunnah o f  t h e  P r o p h e t

l a i d  down c o n d i t i o n s  and s e t  up g u a r a n t e e s  to  gove rn  such  a s e r i o u s

p ro b le m .  In  o t h e r  w ords ,  t h e  S h a r i a h  o r  I s l a m i c  law has  employed

methods by which  j u s t i c e  and r i g h t s  to  s l a v e s  o f  t h a t  t ime  c o u ld  be

g r a n t e d  and by which  e n s la v e m e n t  c o u ld  be on ly  b r o u g h t  to  an e n d -

These were t h e  on ly  methods whereby s o c i e t y  cou ld  r e a c h  a p o i n t  o f
( 2 1 )

r e a d i n e s s  f o r  t h e  i m p l e m e n t a t i o n  o f  t h e  I s l a m i c  e n jo i n m e n t s

c o n c e r n i n g  t h e  m a t t e r  i n  q u e s t i o n .  Th is  was p e rh a p s  be c ause  t h e

( 1 8 )  L i s a n  a l - A r a b  a l - M u h i t  -  Ibn Manzur p .  1 2 0 9 .
( 1 9 )  CH. XXI V . 1 0 7 .
( 2 0 )  I t  was r e l a t e d  by Muslim -  s e e  F o r ty  H a d i th  -  An Nawawi's 
( T r a n s ,  by E. IBrah im  and D . J .  D av ie s )  -  p . 8 1 .
( 2 1 )  For i t s  deep r o o t e d  h a b i t  o f  t h e  A rab ic  s o c i e t y  and the  
i n t o x i c a n t s  was g r a d u a l l y  p r o h i b i t e d  (The Q u r ' a n ,  CH. I I  v . 2 1 9 ;  
CH. IV V . 4 3 ;  CH. V v . 9 3 ) .
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i n s t i t u t i o n  of  s l a v e r y ,  hav in g  t a k e n  such d e e p - r o o t s  among th e  Arabs 

and s u r r o u n d i n g  n a t i o n s ,  and due to  t h e  n a t u r a l  o b l i q u i t y  o f  t h e  human 

mind ,  n e e d s  such a mode o f  t r e a t m e n t .  Th is  l e a d s  u s ,  i n  the  n e x t  p a r t ,  

t o  g i v e  a  b r i e f  a c c o u n t  a bou t  t h e  p o s i t i o n  o f  s l a v e r y  i n  I s l a m ,  t h r o u g h  

which we s h a l l  s ee  how I s l a m  j u s t l y  d e a l t  w i t h  i t .

B -  S l a v e r y  and i t s  p o s i t i o n  i n  I s l a m .

I s l a m  came to  e x i s t e n c e  i n  A r a b i a ,  and t h e  p r a c t i c e  o f  s l a v e r y

r u n s  c o n c u r r e n t l y  w i t h  human e x i s t e n c e .  In  h i s t o r y ,  i t s  t r a c e s  a r e

n o t i c e a b l e  i n  e v e r y  age and i n  e v e r y  n a t i o n .  I t s  i n c e p t i o n s  were

d e v e lo p e d  i n  a s avage  s t a g e  o f  s o c i e t y ,  and i t  c o n t i n u e d  to  f l o u r i s h

even  when t h e  p r o g r e s s  o f  m a t e r i a l  c i v i l i z a t i o n  had done away w i t h  i t s
( 2 2 )

n e c e s s i t y  i n  t h e  l a s t  t h r e e  c e n t u r i e s .  I t  was r e c o g n i s e d  and

p r a c t i s e d  among p e o p l e s  such  as  the  Jews ,  t h e  G r e e k s ,  t h e  Romans, and

t h e  a n c i e n t  Germans whose l e g a l  and s o c i a l  a s s o c i a t i o n s  have most
(23)

a f f e c t e d  t h e  new e r a ’s manners  and cus tom s .

Two k i n d s  o f  s l a v e r y  w ere ,  f o r  example ,  p r a c t i c e d  among the

Hebrews.  The I s r a e l i t e  s l a v e ,  g i v e n  i n t o  bondage as  a pun ishment  f o r  a

c r im e  o r  f o r  a f a i l u r e  on th e  payment  o f  a d e b t ,  t o o k  a h i g h e r  p o s i t i o n  

t h a n  t h a t  o f  a l i e n  b i r t h .  The p r i m i t i v e  law a l lo w e d  t h e  fo rm er  and h i s  

w i f e  t h e i r  l i b e r t y  i f  he i s  m a r r i e d  a f t e r  s i x  y e a r s  of  s e r v i t u d e ,

u n l e s s  he d i d  n o t  want  to  a v a i l  h i m s e l f  o f  h i s  r i g h t .  The f o r e i g n

(22)  The economic p r o g r e s s  and deve lopm ent  o f  t h e  new c o l o n i a l  w o r ld ,  
r e l i e d  m o s t ly  upon bondage .  There were two k i n d s  o f  bondage ,  
i n d e n t u r e d  s e r v i t u d e  f o r  w h i t e s  and s l a v e r y  f o r  n e g r o e s .  S l a v e s  were 
used  to  t a k e  up t h e  l a b o u r  s l a c k  e v e ry w h e r e ,  e s p e c i a l l y  when the  
i n d e n t u r e d  one d i m i n i s h e d  o r  became i n e f f i c i e n t  o r  so c o s t l y .  A h i s t o r y  
o f  neg ro  s l a v e r y  i n  New York -  E . J .  McManus -  p . l .
(23)  The S p i r i t  o f  I s l a m  -  A. Al i  -  I d a r a h  -  1 Adabiya t  -  D e l l i  
p . 259 .
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s l a v e s  were e n t i r e l y  e x c lude d  from the  b e n e f i t s  o f  t h a t  s o r t  o f

a r r a n g e m e n t ,  which  were made by way o f  n a t i o n a l  p a r t i a l i t y  and
(24)

c h a r a c t e r i s t i c  i s o l a t i o n .  In  C h r i s t i a n i t y ,  as  W i l l  Duran t  o b s e r v e s

"An i n s t i t u t i o n  t h a t  had l a s t e d  t h r o u g h o u t  known h i s t o r y  a p p e a r e d

i n e v i t a b l e  and e t e r n a l ,  even  to  h o n e s t  m o r a l i s t s .  Pope Gregory  1

c o n t i n u e d  to  use  hund reds  o f  s l a v e s  on t h e  p a p a l  e s t a t e s ,  and approved

laws f o r b i d d i n g  s l a v e s  to  become c l e r i c s  o r  marry f r e e  C h r i s t i a n s .  The

c h u rc h  denounced  t h e  s a l e  o f  C h r i s t i a n  c a p t i v e s  to  Mus l ims,  b u t

p e r m i t t e d  t h e  e n s l a v e m e n t  o f  Muslims and o f  Eu ropeans  n o t  y e t  c o n v e r t e d

to  C h r i s t i a n i t y .  Thousands o f  c a p t u r e d  s l a v e s  and s a r a c e n s  were

d i s t r i b u t e d  among m o n a s t e r i e s  as s l a v e s ;  and s l a v e r y  on c h u rc h  l a n d s

and p a p a l  e s t a t e s  c o n t i n u e d  t i l l  t h e  s e v e n t h  c e n t u r y  . . .  S t .  Thomas

Aquinas  i n t e r p r e t e d  s l a v e r y  as one consequence  o f  Adam's s i n ,  and as

e c o n o m i c a l l y  e x p e d i e n t  i n  a w or ld  where some must  t o i l  i n  o r d e r  t h a t

o t h e r s  may be f r e e  to  de fe n d  them. Such views were i n  the  t r a d i t i o n  of
(25)

A r i s t o t l e  and th e  s p i r i t  o f  t h e  t i m e s . "  However , " t h e  d e c l i n e  of

s l a v e r y ,  s a i d  W i l l  D u r a n t ,  was due n o t  to  m ora l  p r o g r e s s  b u t  to
(26)

economic c h a n g e . "  Such was t h e  s i t u a t i o n  o f  s l a v e r y  under  t h e  most

advanced  s y s te m  o f  law s  known to  the  a n c i e n t  w o r l d ,  l e t  a l o n e  t a l k i n g  

a b o u t  i t  u n d e r  t h e  p r e - I s l a m i c  A ra b ia  where a l i e n s  cou ld  h a r d l y  

s u r v i v e .

I t  i s  a f a c t  t h a t ,  I s l a m ,  by i t s  em ergence ,  cou ld  s u c c e s s f u l l y

(24 )  The Hebrew Code -  Exod XXI s a y s  " 1 .  Now t h e s e  a r e  the  laws which 
you s h a l l  s e t  b e f o r e  them. 2 .  When you buy a Hebrew s l a v e ,  s i x  y e a r s  
he s h a l l  s e r v e  and s e v e n t h  y e a r  he s h a l l  go o u t  f r e e  f o r  n o t h i n g .  3 .  
. . i f  he i s  m a r r i e d  h i s  w i f e  s h a l l  go o u t  w i t h  him" p r i m i t i v e  law -  A.S.  
Diamond -  London 1935. p . 103.
( 2 5 )  The age o f  f a i t h  -  W i l l  Durant  -  Simon and S c h u s t e r ,  New York 
1950 -  p . 554.
(2 6 )  I b i d  p . 554.
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h a n d le  the  p rob lem  i n  such a manner t h a t  s l a v e r y  cou ld  be b e t t e r  r a t h e r

t h a n  w o r s e .  I t  e s t a b l i s h e d  j u s t i c e  and pe ace  a l l  o v e r  t h e  Muslim

w o r l d .  Under i t s  b a n n e r ,  a l l  p e o p le  became b r o t h e r s  h o l d i n g  f a s t  a l l

t o g e t h e r  t h e  Rope o f  A l l a h .  The Holy Q u r ' a n  s a y s :

"And h o ld  f a s t .  A l l  t o g e t h e r  by t h e  Rope which  A l l a h

( s t r e t c h e s  o u t  f o r  y o u ) ,  and be n o t  d i v i d e d  among y o u r s e l v e s ;

and remember w i t h  g r a t i t u d e  A l l a h ' s  f a v o u r  on you ;  f o r  ye

were enemies  and He j o i n e d  yo u r  h e a r t s  i n  l o v e ,  so t h a t  by
(27)

h i s  G r a c e ,  ye became b r e t h r e n . "

The e s t a b l i s h m e n t  o f  peace  among a l l  pe o p le  was ,  i n  my o p i n i o n ,  

t h e  f i r s t  s t e p  t a k e n  by I s l a m  which  g r e a t l y  r educ e d  s l a v e r y .  I n  o t h e r  

w o r d s ,  I s l a m ,  by p r o h i b i t i n g  a l l  k in d  o f  w a r s ,  cou ld  c l o s e  t h e  main

g a t e  which h a d ,  f o r  a long  t i m e ,  l e a d  to  c o n t i n u i n g  s l a v e r y .  Th is  was,

how ever ,  d i f f e r e n t  f rom t h a t  wh ich l e a d  the  n a t i o n s  i n  t h e  l a s t  few 

c e n t u r i e s ,  to  s l a v e r y .  The r e a s o n  was,  o f  c o u r s e ,  economic r a t h e r  th a n  

a n y t h i n g  e l s e .

However ,  war -  i n  the  S h a r i a h  -  seems to  have been m a i n t a i n e d  as

t h e  o n ly  j u s t i f i c a t i o n  f o r  Muslims to  p l a c e  o t h e r s  i n t o  bondage .  Th is

o c c u r r e d  w i t h  r e g a r d  to  c a p t i v e s  t ak e n  i n  J i h a d  "Musl im war"  waged by

Muslims a g a i n s t  t h o s e  who p e r s e c u t e d  th e  f a i t h .  The p e r m i s s i o n  o f  such

a p r a c t i c e  was r e v e a l e d  i n  t h e  Holy Q u r ' a n  i n  an i m p l i c i t  way r a t h e r

t h a n  an  e x p l i c i t ,  t h a t  i s  when a p h r a s e  such  as  " R i g h t  hands
( 2 8 )

p o s s e s s "  a r e  f r e q u e n t l y  r e p e a t e d  i n  some v e r s e s  c o n c e r n in g

m a r r i a g e .  In  o t h e r  w ords ,  i n  t h e  Q u r ' a n  t h e r e  i s  no e x p l i c i t  t e x t

(27 )  CH. I l l  V . 1 0 3 .
(28)  See ,  f o r  exam ple ,  t h e  Q u r ' a n ,  CH. IV v . 3 .
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which c l e a r l y  s a y s :  e n s l a v e  yo u r  p r i s o n e r s  o f  war w he the r  t hey  a r e  men

or  women.

T h e r e f o r e ,  f o r  some r e a s o n s  (which s h a l l  be m ent ioned  i n  t h e i r

p r o p e r  p l a c e s )  Muslims were t e m p o r a r i l y  a l l o w e d  to  t a k e  such  s t e p s  as

s h o u l d ,  b e ,  i n  my b e l i e f ,  l e f t  as  a m a t t e r  o f  t h e  p a s t .  Today,  t h e

o n ly  s u i t a b l e  t r e a t m e n t  o f  p r i s o n e r s  o f  war i s  e i t h e r  to  r e l e a s e  them

g e n e r o u s l y  o r  a g a i n s t  r ansom . The Holy Q u r ' a n  s t a t e s :

" T h e r e f o r e  when you meet  t h e  u n b e l i e v e r s  ' i n  f i g h t '  . . . ,  b in d

a  bond f i r m l y  (on th em ) :  t h e r e a f t e r  ( i s  t h e  t ime  f o r )  e i t h e r

g e n e r o s i t y  o r  ransom: u n t i l  t h e  war l a y s  down i t s  b u r d e n s
(29)

R e t u r n i n g  to  t h e  p o i n t ,  I s l a m  t h o u g h t  t h a t  e n f r a n c h i s e m e n t  o f

t h o s e  a l r e a d y  i n  bondage ,  w h e th e r  i n  s p i r i t  o r  o t h e r w i s e ,  was to  be

a c h i e v e d  o n ly  by c o n t i n u e d  w ise  and humane l a w s .  T h e r e f o r e ,  I s l a m

s t a r t e d  a c c o r d i n g  them t h e  same s t a t u s  as  t h e i r  m a s t e r s ,  and looked  a t

them a s  b r o t h e r s .  The Holy P r o p h e t  s a y s :  " S l a v e s  a r e  you r  b r o t h e r s ,  so
( 3 0 )

f e e d  them w i t h  t h e  l i k e  o f  what  you e a t  . . . " .  The p e o p le  a r e  a l l

e q u a l  and none o f  them have s u p e r i o r i t y  o v e r  a n o t h e r ,  e x c e p t  t h o s e  who 

have th e  c a r e f u l  o b s e r v a n c e  o f  d u t y  -  m ora l  g r e a t n e s s .  The Holy Q u r ' a n  

sa ys  :

" V e r i l y  t h e  most honoured  o f  you i n  t h e  s i g h t  o f  A l l a h  i s  (he
( 3 1 )

who i s )  t h e  most  r i g h t e o u s  o f  you . . . "

Re ga rd ing  d a i l y  t r e a t m e n t  o f  s l a v e s ,  i t  was c o n s i d e r e d  h a t e f u l  to

( 2 9 )  CH. XLVII V . 4 .
( 3 0 )  S a h ih  a l - B u k h a r i  ( A r a b i c ,  E n g l i s h )  Vo l .  I l l  p . 4 3 3 .
( 3 1 )  CH. XLIX V . 1 3
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look, down upon them or  to s a y :  "my s l a v e "  o r  "my s l a v e  g i r l " .  "You

s h o u ld  n o t  s ay  "Feed  yourLord  (R abbaka) ,  . . .  b u t  shou ld  s a y ,  ’my m a s t e r

( e . g .  Feed you r  m a s t e r  i n s t e a d  o f  l o r d  e t c . )  . . .  and one s h o u ld  no t

s a y ,  'my s l a v e  ( ' A b d i ) ,  o r  my g i r l - s l a v e  (Amat i )  b u t  s hou ld  sa y  my l a d
(32)

( F a t a l )  my l a s s  ( F a t a t i ) ,  and my boy (Ghu lam i )"  s a i d  t h e  P r o p h e t .

As f a r  as  I s l a m  i s  c o n c e rn e d  s l a v e r y  i s  c o n s i d e r e d  a c a s u a l  p r a c t i c e

which  s h o u ld  f a d e  away a n y t im e .  I t  was r e l a t e d  t h a t  t h e  P r o p h e t  s a y s :

" A l l a h  made you t h e i r  m a s t e r ,  and i f  He w i l l s ,  make them you r  m a s t e r s
(33 )

By th e  same t o k e n ,  I s l a m  p r o t e c t e d  the  e x i s t i n g  s l a v e s  f rom b e in g

m a l t r e a t e d  o r  o p p r e s s e d  by t h e i r  m a s t e r s .  Those who k i l l e d  o r

m u t i l a t e d  t h e i r  s l a v e s ,  f o r  i n s t a n c e ,  must  be p u n i s h e d  i n  the  same

d e g r e e :  "Whoever k i l l e d  h i s  s l a v e ,  we would k i l l  h im,  o r  m u t i l a t e d  h i s
(34 )

s l a v e  we would m u t i l a t e  him e t c .  . . . "  s a i d  t h e  P r o p h e t .  Such a

t r e a t m e n t  i n  k ind  made t h e  o t h e r  o b s e rv e  t h a t  "The Muslim . . .  h a n d le d

them ( s l a v e s )  w i t h  a g e n i a l  hum ani ty  t h a t  made t h e i r  l o t  no worse  -

p e r h a p s  b e t t e r ,  as  more s e c u r e  -  than  t h a t  o f  a f a c t o r y  worke r  i n

n i n e t e e n t h - c e n t u r y  E u ro p e .  . . . T h e  o f f - s p r i n g  o f  a  female  s l a v e  by h e r

m a s t e r ,  o r  o f  a f r e e  woman by h e r  s l a v e ,  was f r e e  f rom b i r t h .  S la ves

were a l l o w e d  to  m ar ry ;  and t h e i r  c h i l d r e n ,  i f  t a l e n t e d ,  m igh t  r e c e i v e

an e d u c a t i o n .  I t  i s  a s t o n i s h i n g  how many sons  o f  s l a v e s  r o s e  to  h i g h

p l a c e s  i n  t h e  i n t e l l e c t u a l  and p o l i t i c a l  wor ld  o f  I s l a m ;  how many, l i k e
(35)

Mahmud "o f  Ghazn i"  and th e  e a r l y  Mameluks became k i n g s  . . " .

(32 )  Sah ih  a l - B u k h a r i  -  v o l .  I l l  p . 437.
(33 )  Th is  s a y in g  of  t h e  Holy P ro p h e t  was m en t io ned  by al-Iraam a l -  
G h a z a l i  i n  h i s  book " I h i a  Ulum a -D in  -  See Shubahat  Hawel a l - I s l a m  -  M. 
Qutb -  p . 35.
(34 )  I b i d  p . 36 .
(35 )  The age o f  f a i t h  -  W. D u ra n t  p . 209 .
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U l t i m a t e l y ,  t h e s e  two p r a c t i c a l  methods were used  by I s l a m  to

overcome t h i s  p rob lem ,  and to l i b e r a t e  f u l l y  t h o s e  i n  bondage .  The

f i r s t  was v o l u n t a r y  manum iss ion ( ITQ);  t h e  Holy P r o p h e t  who was t h e

f i r s t  exam p le ,  r e p e a t e d l y  e x h o r t e d  h i s  f o l l o w e r s  i n  the  name of  A l l a h

to  f r e e  s l a v e s  as  " t h e  b e s t  a c t  a c c e p t a b l e  to  A l l a h  t h a t  can  be
( 3 6 )

d o n e . "  In  a d d i t i o n  to  t h a t ,  he o r d e r e d  t h a t  sums s hou ld  be g i v e n

t o  s l a v e s  f rom t h e  p u b l i c  t r e a s u r y  i n  o r d e r  to  p u r c h a s e  t h e i r  l i b e r t y .

A l s o ,  i t  was r u l e d  by t h e  P r o p h e t  t h a t  f o r  c e r t a i n  s i n s  o f  o m i s s i o n ,

t h e  p e n a l t y  s h o u ld  be by c h o i c e ,  one o f  them i s  to  manumit a s l a v e .  In

t h e  Holy Q u r ' a n ,  a b e l i e v i n g  s l a v e  shou ld  be l i b e r a t e d  by whoever

u n i n t e n t i o n a l l y  k i l l e d  a Muslim as  w e l l  as  g i v i n g  com pensa t ion  to  the

l a t t e r ' s  f a m i l y .  Says t h e  Holy Q u r ' a n :

"Never  s h o u ld  a  B e l i e v e r  k i l l  a B e l i e v e r ;  b u t  ( i f  i t  so

h a p p e n s )  by m i s t a k e ,  ( c o m p e n s a t io n  i s  d u e ) :  i f  one ( s o )  k i l l s

a  b e l i e v e r ,  i t  i s  o r d a i n e d  t h a t  he sho u ld  f r e e  a  b e l i e v i n g

s l a v e ,  and pay c o m p e n s a t io n  to  t h e  d e c e a s e d ' s  f a m i l y ,
( 3 7 )

II

The Muslim s o c i e t y ,  a c c o r d i n g l y ,  was compensated as a f r e e  p e r s o n  had 

been  added to  i t  and a t  t h e  same t ime th e  f a m i ly  r e c e i v e d  f i n a n c i a l  

com p e n s a t io n  f o r  i t s  l o s s .  T h e r e f o r e ,  b o t h  t h e  f a m i ly  and s o c i e t y  

r e c e i v e d  c o m p e n s a t i o n .

The second method was t h e  c o n d i t i o n a l  manumiss ion ( a l - M o k a t a b a )  

which means a s l a v e ,  male o r  f em ale  c o u ld  a s k  f o r  h i s / h e r  f reedom by a 

w r i t t e n  deed f i x i n g  t h e  amount  r e q u i r e d  f o r  i t  and a l l o w i n g  th e  s l a v e  

meanwhile  to  e a r n  money by l a w f u l  means. The Holy Q u r ' a n  says'.

( 3 6 )  The S p i r i t  o f  I s l a m  -  A. A l i  p . 263
( 3 7 )  CH. IV V . 9 2 .
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" . . A n d  i f  any o f  y o u r  s l a v e s  ask. f o r  a deed i n  w r i t i n g  ( t o

e n a b l e  them to  e a r n  t h e i r  f reedom f o r  a c e r t a i n  sum),  g i v e

them such  a  deed i f  ye know any good i n  them; y e a ,  g i v e  them

s o m e th in g  y o u r s e l v e s  o u t  o f  t h e  means which  A l l a h  h a s  g i v e n
( 38)

t o  y o u . "

Such a deed was n o t  to  be r e f u s e d  i f  t h e  r e q u e s t  was g e n u in e  and the

s l a v e  had c h a r a c t e r .  In  a d d i t i o n ,  the  m a s t e r  i s  d i r e c t e d  to  g i v e  h i s

s l a v e  h e l p  w i t h  money o u t  o f  h i s  own r e s o u r c e s  i n  o r d e r  to  e n a b le  

h i m / h e r  to  r e g a i n  h i s / h e r  l i b e r a t i o n .  By t h o s e  two methods ,  a huge 

number o f  s l a v e s ,  f o r  t h e  sake  o f  A l l a h  r e g a i n e d  t h e i r  f reedom and g o t  

t h e i r  d i g n i t y  back .  I f  some o f  the  f o l l o w e r s  o f  I s l a m  e v e r  a l l o w e d

s l a v e r y  to  f l o u r i s h ,  t h e y  u t t e r l y  ( i n  d i r e c t  c o n t r a v e n t i o n  o f  t h e

i n j u n c t i o n s  o f  t h e  Q u r ' a n )  i g n o r e d  t h e  s p i r i t  o f  I s l a m  and th e

t e a c h i n g s  o f  i t s  P r o p h e t .  "The t ime i s  now a r r i v e d  when hum an i ty  a t

l a r g e  s h o u ld  r a i s e  i t s  v o i c e  a g a i n s t  t h e  p r a c t i c e  o f  s e r v i t u d e ,  i n

w h a t e v e r  shape  o r  u n d e r  w h a te v e r  d e n o m in a t io n  i t  may be d i s g u i s e d .  The 

Moslems e s p e c i a l l y ,  f o r  t h e  honour  o f  t h e i r  n o b l e  P r o p h e t ,  s h o u ld  t r y  

to  e f f a c e  t h a t  d a r k  page from t h e i r  h i s t o r y  -  a page which  would n e v e r  

have  been  w r i t t e n  bu t  f o r  t h e i r  c o n t r a v e n t i o n  o f  the  s p i r i t  o f  h i s  

l a w s ,  however  b r i g h t  i t  may a p p e a r  by th e  s i d e  o f  t h e  g h a s t l y  s c r o l l s  

on which t h e  deeds  o f  t h e  p r o f e s s o r s  of  t h e  r i v a l  c r e e d s  a r e  r e c o r d e d .  

The day i s  come when th e  v o i c e  which  p r o c l a im e d  l i b e r t y ,  e q u a l i t y ,  and 

u n i v e r s a l  b r o t h e r h o o d  among a l l  mankind sho u ld  be h e a rd  w i t h  t h e  f r e s h  

v i g o u r  a c q u i r e d  from th e  s p i r i t u a l  e x i s t e n c e  and s p i r i t u a l  p e r v a s i o n  o f  

t h i r t e e n  c e n t u r i e s .  I t  r em a ins  f o r  the  Moslems to  show the  f a l s e n e s s  

o f  t h e  a s p e r s i o n s  c a s t  on th e  memory o f  t h e  g r e a t  and n o b le  P r o p h e t ,  by

(38)  CH. XXIVv.33.
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p r o c l a i m i n g  i n  e x p l i c i t  terras  t h a t  s l a v e r y  i s  r e p r o b a t e d  by t h e i r  f a i t h
(39)

and d i s c o u n t e n a n c e d  by t h e i r  c o d e . "

( 3 9 )  The S p i r i t  o f  I s l a m .  A. A l i  -  p . 267
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4-  The l e g a l  s t a t u s  and t h e  r i g h t s  

o f  woman i n  i s l a m .

"0  mankind ! r e v e r e n c e  y o u r  G ua rd ia n  -  Lord who c r e a t e d  you 

f rom a s i n g l e  P e r s o n ,  c r e a t e d ,  o f  l i k e  n a t u r e ,  h i s  m a te ,  and 

from them t w a in  s c a t t e r e d  ( l i k e  s e e d s )  c o u n t l e s s  men and 

women;— r e v e r e n c e  A l l a h ,  t h r o u g h  whom ye demand y o u r  m utua l  

( r i g h t s ) ,  and ( r e v e r e n c e )  who wombs ( t h a t  b o re  y o u ) :  f o r

Allah e v e r  w a tc h e s  o v e r  y o u . "  (CH.IV v . l . )

C o n t r a r y  to  a l l  t h e  b e l i e f s  which d i v i d e  them i n t o  two d i f f e r e n t
( 1 )

b e i n g s ,  man and woman, a c c o r d i n g  to  t h e  above Q u r ’a n i c  v e r s e ,  a r e

e q u a l  i n  c r e a t i o n .  They were s i m u l t a n e o u s l y  c r e a t e d  from th e  same

e s s e n c e  and s u b s t a n c e  by th e  same C r e a t o r ,  and they  a r e ,  no d o u b t ,
( 2 )

b r o t h e r s  and s i s t e r s  f rom t h e  same p a r e n t s ,  r a c e ,  and o r i g i n .  Thus,

t h e  o n l y  wor ld  s c r i p t u r e  i n  which e x p r e s s i o n s  o f  contempt  f o r  women, o r

r e g a r d  them as  b a s e - b o r n  c r e a t u r e s  can n e v e r  be found ,  i s  t h e  Holy

Q u r ' a n .  On t h e  c o n t r a r y ,  e x p r e s s i o n s  such  as  " t h e  b e l i e v i n g  man and

b e l i e v i n g  woman" a r e  f r e q u e n t l y  r e p e a t e d ,  c o n s t a n t l y  l i n k i n g  man and

woman t o g e t h e r  on a b a s i s  o f  p e r s o n a l  e q u a l i t y  i n  r e g a r d  to  t h e i r
(3)

d u t i e s ,  r i g h t s  and m e r i t s .

With a l l  i t s  l e g a l  and s o c i a l  i m p l i c a t i o n s  the  woman i n  I s l a m  i s  a 

human b e in g  c r e a t e d  t o  e n jo y  as  many r i g h t s  as  the  man. However,  t h e

(1 )  In  the  European modern t i m e s ,  N i e t z c h e ,  f o r  i n s t a n c e ,  b e l i e v e d  t h a t  
man and woman o r i g i n a l l y  descended  from two d i f f e r e n t  b e i n g s .  By t h e i r  
c o n s t a n t  a s s o c i a t i o n  o v e r  the  ages  t hey  d e v e lo p e d  many p o i n t s  of  
r e s e m b la n c e s  and k i n s h i p .  Man and I s l am  -  A l i  S h a r i a t i  -  U n i v e r s i t y  of  
Mashhad p r e s s  I r a n  p . 10.
(2 )  I b i d  p . 13.
(3 )  The I s l a m i c  Review v o l .  53 (N ov . -D ec .  1965)  p . 13.
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S h a r i a h  ( t h e  Holy Q u r ’an and th e  Sunnah)  does  no t  a r b i t r a r i l y  c o n f e r  

any f a v o u r  on or  d e p r i v e  anyone of  h i s  n a t u r a l  p r i v i l e g e s ;  b u t  on the  

b a s i s  o f  t h e i r  human n a t u r e  w i t h  n a t u r a l  e v o l u t i o n  o f  each  one o f  them, 

i t  s t a t e s  f a c t s  upon which  i t  p r e s c r i b e s  the  s o c i a l  o r d e r .  So when the  

Holy Q u r ' a n  s t a t e s :
(4)

"Men a r e  t h e  p r o t e c t o r s  and m a i n t a i n e r s  o f  women

i t  a c t u a l l y  does n o t  g i v e  t h e  man any s u p e r i o r i t y  o v e r  t h e  woman, a s  i t  

c o n n e c t s  the  d e g r e e ,  which  th e  man has been g i v e n ,  w i t h  a m a t e r i a l i s t i c  

mean ing .  The Holy Q u r ' a n  goes on to  s ay :

" . . .  b e c a u s e  A l l a h  h a s  g i v e n  t h e  one more ( s t r e n g t h )  t h a n  t h e  

o t h e r ,  and b e c a u s e  t h e y  s u p p o r t  them from t h e i r  means.  

T h e r e f o r e  t h e  r i g h t e o u s  women a r e  d e v o u t l y  o b e d i e n t ,  and 

g u a rd  i n  ( t h e  h u s b a n d ' s )  a b s e n c e  what  A l l a h  would have them 

g u a r d . . . "
( 5 )

Here ,  " t h e  Q u r ' a n  s t a t e s  t h a t  men a r e  quwwamuna a l a  a l - n i s a , which

i n  a l l  p r o b a b i l i t y  means t h a t  men a r e  g u a r d i a n s  o v e r ,  p r o t e c t o r s  and
( 6 )

m a i n t a i n e r s  o f ,  o r  r e s p o n s i b l e  f o r  women. The d e g re e  o f  men above 

women i s  t h e  f o r m e r ' s  g u a r d i a n s h i p  o v e r  and r e s p o n s i b i l i t y  f o r  the  

l a t t e r  b e c a u s e ,  as  t h e  p a s s a g e  has  p u t  i t ,  A l l a h  has  made some o f  them 

e x c e l  o t h e r s  and a l s o  b e c a u s e  men expend t h e i r  means .  The d e g r e e  i s  

" o p e r a t i o n a l i z e d "  as  t h e  man 's  r o l e  o f  g u a r d i a n s h i p ,  a r o l e  which  i s  

based  on t h e  d i f f e r e n t i a l  c a p a c i t i e s  o f  men and women. I t  i s  t h i s  r o l e  

d i f f e r e n t i a t i o n ,  t o g e t h e r  w i t h  d i f f e r e n t i a l  c a p a c i t é s ,  t h a t  may p r o v i d e

( 4 )  CH. IV V . 3 4 .
(5 )  CH. IV v . 3 4 .  I b i d
( 6 )  The Holy Q u r ' a n  s a y s :

" . . .  And women s h a l l  have r i g h t s  s i m i l a r  to  t h e  r i g h t s  
a g a i n s t  them, a c c o r d i n g  to  what  i s  e q u i t a b l e ;  b u t  men have a 
d e g r e e  ( o f  a d v a n t a g e )  o v e r  them and A l l a h  i s  E x a l t e d  i n  Power 
W ise " .  (CH. I I  V . 2 2 8 ) .
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a s a t i s f a c t o r y  e x p l a n a t i o n  of  t h e  d e g r e e .  I t  i s  p r o b a b l y  i n t e r e s t i n g

to n o t e  t h a t  the  Q u r ' a n  does n o t  s t a t e  i t  c a t e g o r i c a l l y  t h a t  men a r e

s u p e r i o r  to  women o r  t h a t  A l l a h  has  made men e x c e l  women. The p a s s a g e

(CH. IV v . 3 4 )  i s  u n e q u i v o c a l  i n  s p e c i f y i n g  t h e  f i n a n c i a l  r o l e  o f  men as

a f a c t o r  i n  t h e i r  d e s i g n a t i o n  as  g u a r d i a n  o f  women. But when th e  v e r s e

s p e a k s  o f  e x c e l l e n c e ,  i t  does  n o t  a l l o c a t e  i t  to  any p a r t i c u l a r  s e x .
(7 )

Much l e s s  does  i t  a s s o c i a t e  e x c e l l e n c e  w i t h  men e x c l u s i v e l y . "

F u r t h e r ,  a n o t h e r  argument  m igh t  be n e e d f u l  i n  c o n n e c t i o n  w i t h  t h e

m a t t e r  o f  b e a r i n g  w i t n e s s  i n  c e r t a i n  m a t t e r s .  Th is  i s  when th e  Holy

Q u r ' a n  s t a t e s :  *

"... And get two witnesses, out of your own men, and if there

are not two men, then a man and two women, such as ye choose,

for witnesses, so that if one of them errs, the other can 
( 8 )

remind her ..."

I t  i s  n o t  i n  t h e  s e n se  o f  c a p a b i l i t y  t h e  Holy Q u r ' a n  b r o u g h t  t h e  m a t t e r  

o f  b e a r i n g  w i t n e s s .  Muslim woman i s  as  a b s o l u t e l y  c a p a b l e  as  h e r  

o p p o s i t e  sex  o f  d i s c h a r g i n g  th e  d u ty  of  g i v i n g  t e s t i m o n y .  However ,  a 

p o l i c y  o f  one man to  two women w i t n e s s e s  i s  s u g g e s t e d  by t h e  Holy 

Q u r ' a n  i n  m a t t e r s  o f  t r a n s a c t i o n s  on ly  and p r o b a b l y  f o r  the  f o l l o w i n g  

r e a s o n s :  " . . .  c o n s i d e r i n g  the  t e s t im o n y  o f  two women e q u a l  to  t h a t  o f

one man i s  a c o n c e s s i o n  i n  the  woman's f a v o u r ,  aimed a t  l i g h t e n i n g  h e r  

m ora l  bu rden  and r e l i e v i n g  h e r  c o n s c i e n c e ,  r a t h e r  t h a n  a c u r t a i l m e n t  o f  

h e r  e q u a l  r i g h t s .  Moreover  t h i s  Q u r ' a n i c  s t i p u l a t i o n  was p r o b a b l y  made 

i n  r e c o g n i t i o n  o f  t h e  s o c i a l  f a c t  t h a t  t h e  c o n c l u s i o n  o f  such  c o n t r a c t s  

women were n o t  u s u a l l y  p r e s e n t ;  and i f  t h e y  w e re ,  t h e y  might  n o t  be

(7 )  The f a m i ly  s t r u c t u r e  i n  I s l a m  -  H. Abdal A t i  ATP P . 178.
(8 )  CH. I I  V . 2 8 2 .
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i n t e r e s t e d  enough or  c l o s e l y  a t t e n t i v e  to t h e  d e g re e  t h a t  would w a r r a n t

t h e i r  r e s p o n s i b i l i t y  f o r  g i v i n g  th e  n e c e s s a r y  t e s t i m o n y .  Thus,  i n s t e a d

o f  d i s c h a r g i n g  t h e  v a l i d i t y  o f  t h e  women’s t e s t i m o n y  a l t o g e t h e r  o r

h o l d i n g  them as  e q u a l l y  r e s p o n s i b l e  and e q u a l l y  e x p e r i e n c e d  i n

f i n a n c i a l  m a t t e r s  as  men, t h e  Q u r ' a n  took  what Muslims may c a l l  a

c a u t i o u s  p o s i t i o n :  i t  p r e s c r i b e d  th e  w i t n e s s  of  two t r u s t w o r t h y  men or
(9 )

one man and two e q u a l l y  t r u s t w o r t h y  women."

N e v e r t h e l e s s  i n  i s l a m ,  woman ( i n  h e r  i n f a n c y  or  c h i l d h o o d )  i s  n o t
( 10)

r e g a r d e d  as  a  c u r s e  as she used  to  be i n  a l - J a h i y y l i a  ( t i m e  of  

i g n o r a n c e ) ,  i n  h e r  f a t h e r ' s  home she e n jo y s  a b s o l u t e l y  t h e  same s t a t u s  

as  t h a t  o f  a boy.  In  o t h e r  words ,  w h a te v e r  r i g h t s  h e r  b r o t h e r  e n j o y s ,  

she  i s  no doub t  e n t i t l e d  to  the  same such  as  f o o d ,  c l o t h i n g ,  h e a l t h  

c a r e ,  and e d u c a t i o n  e t c .  When o f  m ar ry ing  a g e ,  w i t h  e x c l u s i o n  to  t h o s e  

c e r t a i n  c a t e g o r i e s  to  whom th e  Muslim c a n n o t  g e t  m a r r i e d ,  s h e ,  j u s t  

l i k e  t h e  man, has  been  g r a n t e d  t h e  r i g h t  to  marry any man o f  h e r  

c h o i c e .  No o n e ,  n o t  even  h e r  f a t h e r  has  any r i g h t  to  f o r c e  a husband 

on h e r .  C once rn ing  t h i s  p o i n t ,  t h e  c h o ic e  o f  women i s ,  i n  t h e  o p i n i o n  

of  t h i s  w r i t e r ,  s t i p u l a t e d  f o r  as much as  t h a t  o f  men, when the  Holy 

Q u r ' a n  s t a t e s :

( 1 1 )
" . . . M a r r y  women o f  y o u r  c h o i c e . . . "

I f  she i s ,  f o r  i n s t a n c e ,  c o e rc e d  by h e r  l e g a l  g u a r d i a n  to  g e t  m a r r i e d

(9 )  The f a m i l y  s t r u c t u r e  i n  I s l a m  -  H. Abd a l  A t i  -  ATP -  p . 174.
(10)  In  t h i s  c o n n e c t i o n  sa ys  t h e  Holy Q u r ' a n :

"When news i s  b r o u g h t  to  one o f  them, o f  ( t h e  b i r t h  o f )  a
f em a le  ( c h i l d ) ,  h i s  f a c e  d a r k e n s ,  and he i s  f i l l e d  w i t h
inw ard  g r i e f ! "  (CH. XVI v . 5 8 )

(11 )  CH. IV v . 3 .
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to  anyone she does n o t  l i k e ,  she can r e p u d i a t e  h e r  m a r r i a g e  b e f o r e  i t

i s  consummated. I t  i s  r e p o r t e d  by a l - k h a n - s a  t h a t  " h e r  f a t h e r  gave h e r
( 1 2 )

away i n  m a r r i a g e ,  and she was a t h a y y i b , and she d i d  n o t  l i k e  i t .

So she  came to  t h e  Messenger  o f  A l l a h  ( s . a . w . ) and he a n n u l l e d  h e r
(13 )

m a r r i a g e ."

M oreover ,  by way of  c o m p a r i s o n ,  w h i l e  by a custom o r  o t h e r w i s e  h e r

c o u n t e r p a r t  i n  t h e  w es t  i s  i d e n t i f i e d  by h e r  f a t h e r ' s  o r  h u s b a n d ' s
(14)

name, Muslim woman i s  known by h e r  own name. F u r th e r m o r e ,  u n l i k e

th e  c i v i l i s e d  laws o f  t h e  w e s t ,  a c c o r d i n g  to  t h e  S h a r i a h  ( I s l a m i c  law)

m a r r i e d  o r  u n m a r r i e d  woman has  t h e  a b s o l u t e  r i g h t  to  r e t a i n  h e r
(15)

s e p a r a t e  e s t a t e s .  In  o t h e r  words ,  she can ho ld  p r o p e r t y  i n  h e r  own

name and a d m i n i s t e r  i t  i n d e p e n d e n t l y  i f  she w i s h e s .  She i s  a l s o

(12)  The word t h a y y i b  i n c l u d e s  bo th  a woman whose husband has d i e d  and
a woman who has  been  d i v o r c e d .  ( B . 67 :43)  See A manual  o f  H a d i t h .
M. p . 272 .
(13 )  In  t h i s  c o n n e c t i o n  th e  Holy P r o p h e t  s a i d :  "The widow s h a l l  n o t  be 
m a r r i e d  u n t i l  she i s  c o n s u l t e d ,  and th e  v i r g i n  s h a l l  n o t  be m a r r i e d
u n t i l  h e r  c o n s e n t  i s  o b t a i n e d :  They (Musl ims)  s a i d  0 Messenger  o f
A l l a h  : How s h a l l  h e r  c o n s e n t  be o b t a i n e d ?  He s a i d  " ( I t  i s  s u f f i c i e n t )
t h a t  she  rem a ins  s i l e n t . "  ( B .6 7 :4 2 )  A manual  o f  H ad i th  -  M. Al i  -
p . 271.
(14)  "By modern cus tom a m a r r i e d  woman u s u a l l y  t a k e s  the  t i t l e  Mrs.
and s u b s t i t u t e s  h e r  h u s b a n d ' s  surname f o r  h e r  own b u t  t h e r e  i s  no 
o b l i g a t i o n  to  do t h i s .  For  l e g a l  p u r p o s e s  she i s  d e s i g n a t e d  Mrs.  
( C h r i s t i a n  names)  (maiden  surname) o r  ( m a r r i e d  s u rn a m e ) .  Her h u s b a n d ' s  
d e s i g n a t i o n ,  i f  a n y ,  may be assumed w i t h  t h e  r e s t  o f  h i s  name."
P r i n c i p l e s  o f  S c o t t i s h  P r i v a t e  law -  Walker  Vol .  13th e d i t i o n  c l a r e n d o n  
p r e s s  Oxford 1982 p . 236.
(15 )  At common law,  and b e f o r e  the  i n t e r v e n t i o n  of  t h e  s t a t u t e  i n
n i n e t e e n t h  c e n t u r y  by t h e  j u s  m a r i t i ,  a w i f e ' s  whole moveable p r o p e r t y  
p a s s e d  a u t o m a t i c a l l y  to  h e r  husband on m a r r i a g e  as h i s  a b s o l u t e  
p r o p e r t y  . . . "  P r i n c i p l e s  o f  t h e  law o f  S c o t l a n d  -  G.T.  B e l l  Ed inburgh
— p .606 .
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(16)
e n t i t l e d  to  i n v e s t  w h a t e v e r  she may a c q u i r e  by i n h e r i t a n c e ,  dowers

o r  by g i f t s  . . .  e t c .  Th is  r i g h t  was r e c o g n i z e d  f o r  woman by I s l a m  

f o u r t e e n  c e n t u r i e s  ago ,  a f a c t  which  i s  sometimes r e g a r d e d  as 

a s t o n i s h i n g  and r e m a rk a b le  by some w e s t e r n  w r i t e r s .  Hence, Domombynes 

n o t e s  t h a t  Q u r ’a n i c  law has g i v e n  the  w i f e  "a s t a t u s  which i s ,  i n  many 

r e s p e c t s ,  more a d v a n ta g e o u s  t h a n  t h a t  bestowed  by modern European l a w " .  

In  s i m i l a r  s t a t e m e n ,  L i c h t e n s t a d t  has  o b s e rv e d  t h a t  t h e  Q u r ' a n i c  

a t t i t u d e  " i s  a s t o n i s h i n g  ahead o f  i t s  own t ime  and e n v i r o n m e n t " .  And 

by r u l i n g  i n  f a v o u r  o f  t h e  woman's r i g h t  to  p e r s o n a l  p r o p e r t y ,  " t h e  

P r o p h e t  a n t i c i p a t e d  w e s t e r n  l e g i s l a t i o n  by many c e n t u r i e s " .  H. Abd a l -  

A t i ,  commenting on t h i s ,  s a i d :  " T h i s  d o c t r i n e  o f  economic in d ep e n d e n c e  

was p r o b a b l y  too f a r  i n  advance  of  i t s  own t ime and env i ro n m en t  to  be 

imp lem en ted  e a s i l y  even  though  i t  may have been  a c c e p t e d  as  a p a r t  o f  

t h e  r e l i g i o u s  t e a c h i n g s .  W es te rn  w r i t e r s ,  who view the  d o c t r i n e  w i t h  

an a l m o s t  e n t h u s i a s t i c  a s t o n i s h m e n t  o r  a d m i r a t i o n ,  h a s t e n  to  c a s t  doub t  

on i t s  p r a c t i c a b i l i t y  i n  e ve ryda y  l i f e .  They c l a i m  t h a t  i t  i s  

d i f f i c u l t  i n  p r a c t i c e  f o r  a woman to  e x e r c i s e  t h s e s  economic r i g h t s ,  

a l t h o u g h  she i s  c e r t a i n  o f  m a in te n a n c e  and s e r v i c e  a c c o r d i n g  to  h e r

(16 )  W i t h in  t h i s  c o n t e x t  t h e  Holy Q u r ' a n  s a y s :
"God ( t h u s )  d i r e c t s  you as  r e g a r d s  y o u r  c h i l d r e n ' s
( i n h e r i t a n c e ) :  t o  t h e  m a l e , a  p o r t i o n  e q u a l  to  t h a t  o f  two 
f e m a l e s : . . . "  (CH. IV v . l l )

I s l a m  i s  o f t e n  accused  f o r  be in g  u n f a i r  w i t h  women i n  the  m a t t e r  o f  h e r  
i n h e r i t a n c e .  In  f a c t ,  " t h e  g i r l ' s  i n h e r i t a n c e ,  i n  the  I s l a m i c  law,  i s  
n o t  meant  f o r  i t s  s a k e ,  r a t h e r  i t  i s  b u i l t  up on the  m a r r i a g e  sy s te m  i n  
i t .  And i t  i s  l i k e  t h e  s u b t r a c t i n g  p r o c e s s  a f t e r  summing up i n  o r d e r  
to  g e t  a  c o r r e c t  r e s u l t  f rom the  two p r o c e s s e s .  I f  t h e  woman i s  
a l l o w e d  to  t a k e  from one s i d e ,  she has  to  l e t  go from the  o p p o s i t e  one 
. . .  When the  woman has  an o b l i g a t o r y  r i g h t  to  use  h e r  h u s b a n d ' s  money, 
t h e  man does  n o t  have t h e  r i g h t  to  u se  h i s  w i f e ' s .  And I s l a m  e x h o r t s  
m a r r i a g e ,  i f  n o t  makes i t  o b l i g a t o r y ,  t h e r e f o r e  i t  adds to the  woman a 
husband  and g i v e s  h e r  a new r i g h t s . Had she become e qua l  to  man i n  
i n h e r i t a n c e  i n  a d d i t i o n  to  h e r  e x c l u s i v e  p r i v i l a g e ,  t h e r e  would i n  f a c t  
be no e q u a l i t y  as  she p r o s p e r s  w h i l e  he d e c l i n e s  s i n c e  she i s  e l i g i b l e  
to  i n h e r i t a n c e  and the  r i g h t  o f  e x p e n d i t u r e  whereas  he has  on ly  an 
e q u a l  r i g h t  i n  i n h e r i t a n c e  i f  they  were t r e a t e d  e q u a l l y  i n  t h i s  m a t t e r  
. . . "  See M us ta fa  Sadek a l - R a f i i  ( A r a b i c ) A l - S h a k ' a  -  AUB1970 p . 159 -
161.
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r a n k .  Th is  d i f f i c u l t y ,  i t  i s  s u g g e s t e d ,  seems to a r i s e  f rom th e  f a c t

t h a t  law books and cus tom,  a c c o r d i n g  to  Demombynes," g i v e  t h e  husband

a b s o l u t e  a u t h o r i t y  o v e r  h i s  w i f e  and c h i l d r e n " ;  and o t h e r  t han  t h e s e

economic r i g h t s ,  " t h e  t h e o r e t i c a l  s u b j e c t i o n  o f  t h e  w i f e  to  h e r  husband

i s , "  s a y s  J e f f e r y  " a l m o s t  c om ple te  . . .  (w h ich )  seems to  be a s u r v i v a l

from p r e - I s l a m i c  custom . . . "  However , t h e  on ly  Muslim s c h o o l  o f  law

which  r e g a r d e d  the  w i f e ' s  economic r i g h t s  d o c t r i n e  as  too f a r
(17)

r e a c h i n g  and t r i e d  to  s e t  c e r t a i n  l i m i t s  to  i t  i s  t h e  M a l i k i ' s .

Now l e t  us  b r i e f l y  g i v e  t h e  r e a d e r  an a c c o u n t  a b o u t  t h e  c a se  which 

h a s  been  one o f  t h e  i s s u e s  o f  doub t  i n  t h e  s i g h t  o f  w e s t e r n  w r i t e r s  o r

o t h e r s  which  can  be e x p l o i t e d  whenever  t hey  want  to  t a l k  a b o u t  I s l a m .

That  i s  t h e  c a s e  o f  p o lygany  i n  I s l a m i c  law .  At the  t im e  I s l am  

emerged ,  t h e  a n t i q u i t y  polygamy was a r e c o g n i z e d  i n s t i t u t i o n ,  and 

h i g h l y  p r a c t i c e d  by most  n a t i o n s ,  t h e  A rab ic  i n  p a r t i c u l a r .  In  A r a b i a ,  

f o r  i n s t a n c e ,  t h e  t y p i c a l  Arab used to e x e r c i s e  h i s  n a t u r a l  r i g h t  to  

u n r e s t r i c t e d  polygamy; he used  to  g e t  m a r r i e d  to  a c o u n t l e s s  number o f  

w i v e s .  These numerous wives  cou ld  n o t  be j u s t l y  t r e a t e d  as t hey  were 

r e g a r d e d  by t h e i r  husband as  no more t h a n  c a t t l e ;  some o f  them were 

a b s o l u t e l y  n e g l e c t e d ,  as  t h e y  became n e i t h e r  wives  no r  d i v o r c e d ,  b u t  

j u s t  i n  be tw e e n .  Here t h e  words o f  t h e  Holy Q u r ' a n  came down to  make 

t h e  p o i n t  o f  t h e  i m p o s s i b i l i t y  o f  a b s o l u t e  f a i r n e s s  be tween  women 

( w i v e s ) ,  w a rn ing  th e  Muslims (who migh t  have more t han  one w i f e )  n o t  to

p r a c t i c e  such  a j a h i l i  u sage  and n o t  to  n e g l e c t  anyone o f  them:

"Ye are never able to be fair and just as between women,

even if it is your ardent desire: but turn not away (from a

( 17 )  The f a m i l y  s t r u c t u r e  i n  I s l a m  H. Abd a l - A t i  ATP p .
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woman) a l t o g e t h e r ,  so as  to  l e a v e  h e r  ( a s  i t  w e re )  han g in g
(18)

( i n  t h e  a i r )  . . . "

The Arabs a l s o  had a cus tom to the  e f f e c t  t h a t  whenever  a woman was to
(19)

f i n i s h  h e r  " i d d a t "  t h e y  used to keep h e r  i n  o r d e r  to  p r e j u d i c e  h e r .

She must  be r e t u r n e d  on e q u i t a b l e  te rms  o r  s e t  f r e e  on e q u i t a b l e  t e rm s

s t a t e s  t h e  Holy Q u r ' a n :  ^

"When ye d i v o r c e  women, and th e y  f u l f i l  t h e  te rm  o f  t h e

( i d d a t ) ,  e i t h e r  t a k e  them back  on e q u i t a b l e  t e rm s  o r  s e t  them

f r e e  on e q u i t a b l e  t e r m s ;  b u t  do n o t  t a k e  them back  to  i n j u r e

them o r  t o  t a k e  undue a d v a n ta g e  ; i f  anyone does  t h a t , he
(20 )

wrongs  h i s  own s o u l s . "

Thus we have an example from woman's m i s e r a b l e  h i s t o r y  i n  A ra b ia  b e f o r e  

t h e  a d v e n t  o f  I s l a m .

Soon I s l a m  emerged and man 's  n a t u r a l  r i g h t  to  polygamy was 

r e s t r i c t e d  to  a l i m i t e d  number which would n e v e r  exceed  a maximum o f

f o u r  a t  t h e  same t i m e .  In  I s l a m ,  polygamy i s  n o t  a t h i n g  which i s

h i g h l y  recommended, r a t h e r  a p e r m i s s i o n  i s  made w i t h  r e g a r d  to  c e r t a i n  

c i r c u m s t a n c e s  and a t  c e r t a i n  t i m e s .  I t  may n o t  a r i s e  a t  a l l  u n l e s s  

some c o n d i t i o n s  have been  s t r i c t l y  f u l f i l l e d .  N e v e r t h e l e s s ,  t h i s  

r e s t r i c t e d  polygamy i s  o b v i o u s l y  de pe nden t  on w h e th e r  man i s  a b l e  to

d e a l  j u s t l y  w i t h  more th a n  one w i fe  or  n o t .  I f  he i s  n o t  a b l e  to  do

s o ,  he must  be r e s t r i c t e d  to  one o n l y .  The Holy Q u r ' a n  t h u s  s t a t e s :  

" . . .  Marry women o f  y o u r  c h o i c e ,  two o r  t h r e e ,  o r  f o u r ;  b u t

(18 )  CH. IV V . I 2 9 .
(19 )  I t  i s  the  w a i t i n g  p e r i o d  i n  which th e  woman c a n n o t  be f r e e  u n t i l  
i t  e x p i r e s .
( 2 0 )  CH. I I  V . 2 3 1 .
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i f  ye f e a r  t h a t  ye s h a l l  n o t  be a b l e  to  d e a l  j u s t l y  ( w i t h
( 2 1 )

t h e m ) ,  t h e n  o n ly  o n e ,  . . . "

d e a l i n g  j u s t l y  w i t h  women ( w i v e s )  t h e r e f o r e ,  i s  an i r r e v o c a b l e  

c o n d i t i o n  w i t h o u t  which such  a r i g h t  t o  polygamy may n o t  be e x e r c i s e d .

However ,  i n  view o f  t h i s  Q u r ' a n i c  t e x t  t h e  meaning o f  j u s t i c e  i s

t o  be t h a t  wh ich  can  be done ,  such  as  j u s t i c e  i n  m a t e r i a l  and

u n m a t e r i a l  t h i n g s  ( e . g .  f o o d ,  c l o t h ,  s h e l t e r  and s l e e p ) ,  r a t h e r  than
( 22)

which  i s  beyond o n e ' s  c o n t r o l ,  such as j u s t i c e  i n  a f f e c t i o n .  Th is

i s  t h e  o n ly  i n t e r p r e t a t i o n  which  one can  s u i t a b l y  r e a c h  when we come 

a c r o s s  a n o t h e r  Q u r ' a n i c  t e x t ,  such  as t h e  above men t ioned  (CH. IV 

V . 1 2 9 ) ,  which  came to  t a c k l e  any c o n f l i c t  which  m igh t  happen  be tween  

t h e  husband and one o f  h i s  w i v e s .  Had j u s t i c e  e x c lude d  a m a t t e r  such  

as  a f f e c t i o n ,  polygamy would have n e v e r  been  p e r m i t t e d  i n  t h e  f i r s t

p l a c e ,  as  i t  would be c o n t r a r y  to  j u s t i c e ,  t h ough  c e r t a i n  c i r c u m s t a n c e s  

may d e s p e r a t e l y  r e q u e s t  i t .  N e v e r t h e l e s s ,  as  A. A l i  n o ted  " t h e  c l a u s e  

i n  t h e  Q u r ' a n  which c o n t a i n s  t h e  p e r m i s s i o n  to  c o n t r a c t  f o u r  

con tem poraneous  m a r r i a g e ,  i s  i m m e d ia te ly  f o l l o w e d  by a s e n t e n c e  which 

c u t s  down the  s i g n i f i c a n c e  o f  t h e  p r e c e d i n g  p a s s a g e  to  i t s  normal  and 

l e g i t i m a t e  d im e n s io n s  . . .  The ex tr em e  im p o r t a n c e  o f  t h i s  p r o v i s o ,  

b e a r i n g  e s p e c i a l l y  i n  mind th e  meaning which i s  a t t a c h e d  to  t h e  word

" e q u i t y  o r  j u s t i c e "  ( a d l )  i n  t h e  Q u r ' a n i c  t e a c h i n g s ,  has  n o t  been l o s t

s i g h t  o f  by th e  g r e a t  t h i n k e r s  o f  t h e  Muslim w o r l d .  Even so e a r l y  as  

t h e  t h i r d  c e n t u r y  o f  t h e  H e j i r a  (Musl im c a l e n d e r ) ,  d u r i n g  the  r e i g n  o f

(21 )  CH. IV v . 3 .
(22 )  I t  i s  r e p o r t e d  t h a t  t h e  Holy P r o p h e t  u sed  to  s a y :  "0  Lord t h i s  
what  I  can  j u s t l y  do ,  blame me no t  f o r  what I  have no power o v e r  bu t  
you h a v e : "  (T ha rm ad i ,  Abu DAWAD . . )  See Fi  D h i l â l  A l - Q u r ' a n  -  Sayyid 
Sayy id  Qutb -  v o l .  1 ( A r a b i c )  p . 582.
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al-Mamun,  t h e  f i r s t  M u t a z a l i t e  d o c t o r s  t a u g h t  t h a t  the  d e v e lo p e d
(23)

Q u r ' a n i c  laws i n c u l c a t e d  monogamy . . . "

But  t h e  f a c t  which  sho u ld  be bo rne  i n  mind i s  t h a t  t h e r e  i s

sometimes  a  j u s t i f i a b l e  r e a s o n ,  which  c a n n o t  be o v e r l o o k e d ,  l a t e n t

b e h in d  r e s t r i c t e d  polygamy,  which  makes i t  h i g h l y  n e e d f u l ;  t h a t  i s ,

when c e r t a i n  c o n d i t i o n s  o c c u r  a t  c e r t a i n  t i m e s .  In  A. A l i ' s  w o rd s ,  f o r

i n s t a n c e ,  i t  i s  n e e d f u l  f o r  t h e  p r e s e r v a t i o n  o f  women from s t a r v a t i o n

o r  u t t e r  d e s t i t u t i o n ;  t h e  s t a t e  f rom which  i m m o r a l i t y  a r i s e s  i n  a
(24)

s o c i e y .  However , t h e  u t t e r  d e s t i t u t i o n ,  f rom which th e  woman might

d i s c r i m i n a t e l y  s u f f e r ,  i s  n o t  t h e  on ly  c a u se  o f  i m m o r a l i t y ,  though  i t  

i s  p a r t i a l l y  to  be bl am ed ,  r a t h e r ,  t h e  way i n  which a woman i s  b r o u g h t  

up ,  and how much she needs  someone to  t i e  h e r  down, and how th e  

o p p o s i t e  sex  r e a c t s  i n  s o c i e t y .  In  o t h e r  w o rd s ,  t h i s  w r i t e r  c o n s i d e r s ,  

t h a t ,  i f  t h e r e  i s  any d e s t i t u t i o n  o r  o t h e r  h a r d s h i p ,  which a f f e c t s  on ly  

woman o r  h e r  c h i l d r e n ,  t h i s  would be a t t r i b u t e d  on ly  to  the  f a i l u r e  of  

t h e  s t a t e  and t h e  i n e q u a l i t y  which  p r e v a i l s  i n  t h a t  s o c i e t y .  Thus,  

d e s t i t u t i o n  c a n n o t  be the  o n ly  j u s t i f i c a t i o n  f o r  the  a l l o w i n g  polygamy 

i n  I s l a m .

I r r e s p e c t i v e  o f  a l l  p e r s o n a l  r e a s o n s  which can be sometimes good 

j u s t i f i c a t i o n  f o r  i t ,  t h e  main r e a s o n ,  i n  t h e  o p i n i o n  o f  t h i s  w r i t e r ,  

t h a t  may be p r e s e n t e d  to the  modern mind,  i s  the  a f t e r m a t h  o f  t h e  s t a t e  

o f  war which  has  o f t e n  come a b o u t  s i n c e  t h e n .  With t h e  e x c e p t i o n  o f  

n u c l e a r  war which w ho l ly  c a u s e s  d e s t r u c t i o n ,  whenever  a c o n v e n t i o n a l  

war to o k  p l a c e  t h e  c a s u a l t i e s  would be m ain ly  among men whose j o b  i n  

such  an emergency s t a t e  i s  to  d e fend  th e  c o u n t r y .  Th is  v e r y  h i g h  

p e r c e n t a g e  o f  k i l l i n g  among men, would o b v i o u s l y  l e a v e  beh ind  many

(23)  The S p i r i t  o f  I s l a m .  A. AM -  I d a r a h - 1  A dab iya t  -  1 Deui p . 229
(24 )  I b i d  p . 230 .
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f a m i l i e s  c o n s i s t i n g  of  m a r r i e d  and u n m a r r i e d  women, whose number i s  

a l r e a d y  h i g h e r  t h a n  t h a t  o f  men ( s e e  f o r  i n s t a n c e  what  happened i n  

Germany, j u s t  a f t e r  w or ld  war I I ) .  In such  t e r r i b l e  c o n d i t i o n s ,  woman 

needs  t e r r i b l y  a man to  look  a f t e r  h e r  and h e r  c h i l d r e n ,  and needs  to  

be t i e d  to him i n  such  a d e s p e r a t e  s o c i e t y .  I t  cou ld  be a rgue d  t h a t  

woman can  be t a u g h t  how to  lo o k  a f t e r  h e r s e l f  as  w e l l  as  h e r  c h i l d r e n ,  

and g u a r a n t e e d  a j o b  by which she can be a b l e  to  f ee d  h e r s e l f  and h e r  

c h i l d r e n .  Th is  argument  can  be p a r t i a l l y  a c c e p t e d ,  bu t  t h i s  i s  n o t  t h e  

end o f  t h e  p rob le m  -  woman, b e in g  i n  Muslim s o c i e t y ,  c a n n o t  a f t e r  a l l  

f r e e l y  e x e r c i s e  h e r  n a t u r a l  s e x u a l  a c t i v i t y  u n l e s s  i t  i s  c a r r i e d  o u t  

l e g a l l y  ( i . e .  m a r r i a g e ) .  The semi-com munis t  way o f  n o n c o n t r a c t u a l  

s e x u a l  i n t e r c o u r s e  which i s  a l low e d  i n  t h e  c i v i l i z a t i o n  o f  t h e  West ,  

t o d a y ,  i s  n o t  a c c e p t a b l e  i n  I s l a m  as  i t  i s  a lways a s o u r c e  o f  

u n c h a s t e n e s s  and i m m o r a l i t y  i n  s o c i e t y .  The Q u r ' a n i c  i n j u n c t i o n  t h u s  

runs  as  f o l l o w s :

"... (lawful unto you in marriage) are (not only) chaste 

women who are believers, but chaste women among the people of 

the Book, revealed before your time, - when ye give them

their due dowers, and desire chastity, not lewdness, nor
(25)

secret intrigues ..."

So, i n  t h e  Muslim s o c i e t y  which i s  supposed  to  be o b e d i e n t  to  the

o r d i n a n c e s  o f  A l l a h ,  whose words i n  His  ho ly  Book s a y s ;

"Who abstain from sex, * Except with those joined to them in

the marriage bond, or (the captives) whom their right hands

possess, - for (in their case) they are free from blame, *

But those whose desires exceed those limits are 
(26)

transgressors

( 2 5 )  CH. V V . 6 .
(26)  CH. XXIII  v s .  5 , 6 , 7
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t h e r e  i s  no a l t e r n a t i v e  b u t  to  p e r m i t  r e s t r i c t e d  polygamy ( i . e .  n o t  

more t h a n  f o u r  w i v e s )  w i t h  c o n d i t i o n s  ( e . g .  j u s t i c e  p l u s  f i n a n c i a l  

c a p a c i t y ) ,  so t h a t  t h e  s u r p l u s  o f  women can be f a i t h f u l l y  s e c u r e d  and 

w e l l  looked  a f t e r .

For  t h i s  i s s u e ,  t h e  c o n t i n u i n g  war ( f o r g o t t e n  war)  be tw een  two 

Muslim c o u n t r i e s ,  I r a n  and I r a q ,  can  be a good s t u d y  c a s e .  The heavy 

c a s u a l t i e s  o f  t h e  w ar ,  so f a r  m o s t ly  men, a r e  e s t i m a t e d  as n o t  l e s s  

t h a n  h a l f  a m i l l i o n .  And s u r v i v i n g  t h o s e  who a r e  k i l l e d ,  c o u n t l e s s  

u n a t t e n d e d  f a m i l i e s  have o f  c o u r s e  been l e f t  w i t h o u t  anyone to  look  

a f t e r  them. The q u e s t i o n  i s  now how a p rob lem  l i k e  t h i s  can be s o l v e d ,  

i f  polygamy i s  n o t  a l l o w e d .  T h e r e f o r e ,  I  am o f  the  o p i n i o n  t h a t  t h e  

s t a t e s m e n  o f  b o t h  c o u n t r i e s  s hou ld  a t t e m p t  w i s e l y  to f i n d  a s o l u t i o n  to 

t h i s  p ro b le m .  Th is  would be to  enc ou ra ge  polygamy,  a t  l e a s t  i n  t h e  

coming y e a r s ,  i n  o r d e r  n o t  to  be e n t r a p p e d  i n  e n d l e s s  s o c i a l  p r o b le m s .

R e t u r n i n g  to  woman's r i g h t ,  s h e ,  as  a w i f e ,  i s  e n t i t l e d ,  l i k e  the  

h u s b a n d ,  to  i n i t i a t e  and a c t u a l l y  d i s s o l v e  t h e  m a r r i a g e  t i e  

i n d e p e n d e n t l y .  " I n  c e r t a i n  c a se  she may do so w i t h o u t  t h e  p e r m i s s i o n  

o f  any c o u r t  o f  law or  the  h u s b a n d ' s  c o n s e n t .  These c a s e s  a r e :  ( 1 )

what  i s  commonly c a l l e d  " d e l e g a t e d  d i v o r c e " ,  i n  which th e  man a g r e e s  i n  

t he  m a r r i a g e  c o n t r a c t  to  t r a n s f e r ,  i r r e v o c a b l y ,  h i s  r i g h t  o f  d i v o r c e  to 

t h e  woman, so as  t o  empower h e r  to  f r e e  h e r s e l f  f rom th e  m a r r i a g e  bond 

i f  and when she so d e s i r e s ;  ( 2 )  what  i s  a l s o  commonly c a l l e d  

" s u s p e n d e d "  o r  " c o n d i t i o n a l "  d i v o r c e ,  i n  which a man s t i p u l a t e s  a t  t h e  

t im e  of  m a r r i a g e  t h a t  i f  he does  a c e r t a i n  t h i n g  (S)  c o n t r a r y  to  h i s  

w i f e ' s  w i s h ,  she  w i l l  be f r e e  to  d i v o r c e  h e r s e l f  f rom h im ."  However,  

i t  s h o u ld  be p o i n t e d  o u t  t h a t  some o f  t h e s e  forms o f  d i v o r c e  a r e  

u n a c c e p t a b l e  to c e r t a i n  Muslim j u r i s t s  who, n e v e r t h e l e s s ,  a c c o r d  the  

woman i n  p r i n c i p l e  t h e  r i g h t  to  s e ek  h e r  f reedom t h ro u g h  a l t e r n a t i v e
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(2 7 )
c h a n n e l s .

M oreover ,  t h r o u g h  p r o p e r  j u d i c i a l  p r o c e s s e s ,  she may i n i t i a t e  and

a c t u a l l y  o b t a i n  a d i v o r c e  i f  she i s  a g g r i e v e d  o r  b e t r a y e d .  The

h u s b a n d ' s  c o n s e n t  to  h e r  r e q u e s t  would be i m m a t e r i a l  when she has  v a l i d

r e a s o n s  f o r  d i v o r c e  i n  such  c a s e s .  I t  becomes th e  d u ty  o f  t h e  p r o p e r

a u t h o r i t i e s  to  e n a b le  h e r  to g a i n  h e r  f reedom from th e  m a r i t a l  bond .

Grounds f o r  such  an a c t i o n  may i n c l u d e :  ( a )  t h e  so c a l l e d  " o p t i o n

p u b e r t y "  i n  which th e  w i f e  i s  e n t i t l e d  a t  p u b e r t y  to  e i t h e r  r e t a i n  o r

d i s s o l v e  a m a r r i a g e  t h a t  was p r e v i o u s l y  c o n t r a c t e d  on h e r  b e h a l f  by a

f u l l y  q u a l i f i e d  g u a r d i a n ,  (b )  long  absenc e  o f  t h e  husband th ro u g h

d e s e r t i o n ,  ( c )  m i s t r e a t m e n t ,  ( d )  im po tence  and ( e )  p h y s i c a l  o r
(28 )

f i n a n c i a l  i n a b i l i t y " .  Th is  i s  a v a s t  i s s u e  which c a n n o t  be

a d e q u a t e l y  d i s c u s s e d  i n  b r i e f ,  t h e  above summary i s  i n t e n d e d  o n ly  to  

show some o f  t h e  woman's l e g a l  r i g h t s  i n  I s l a m .

F i n a l l y ,  c o n c e r n i n g  h e r  s o c i a l  and p o l i t i c a l  a c t i v i t i e s ,  t h e  

woman, l i k e  t h e  man, can u n d o u b te d ly  be an e m inen t  Muslim s c h o l a r -  

j u r i s t ,  whose sound o p i n i o n  i s  r e c o g n i z e d  i n  a l l  m a t t e r s  ( i . e .  

r e l i g i o u s  and p o l i t i c a l )  and w id e ly  c o n s i d e r e d  as b e in g  as  c a p a b l e  as 

man t o  do s o .  On t h e  p r a c t i c a l  Shurah (Musl im democracy)  l e v e l ,  she i s  

e n t i t l e d  to  v o t e ,  to  e l e c t  and to be p r o b a b l y  a c a n d i d a t e  to  ho ld  some 

p o l i t i c a l  p o s i t i o n s  i n  t h e  S t a t e .  However,  f o r  t h e  i s s u e  o f  w h e th e r  a 

woman can be a p p o i n t e d  as  the  g e n e r a l  l e a d e r  ( g r e a t e r  Imamah) o r  n o t ,  

i t  s eem s,  a c c o r d i n g  to  t h e  words o f  a l - N a y s a b u r i  i n  h i s  T a f s i r  t h a t  i t  

s h o u ld  be c o n f i n e d  to the  male sex  as  one o f  i t s  c o n d i t i o n s .  He says

(27 )  The f a m i l y  s t r u c t u r e  i n  I s l a m  H. Abdal  A t i  ATP p . 243 .
(28)  I b i d  244.
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"The Ulemas ( s c h o l a r s )  have l a i d  down th e  f o l l o w i n g  a t t r i b u t e d  f o r  the

g e n e r a l  Imamate:  I s l a m ,  wisdom, m a t u r i t y ,  male s e x ,  j u s t i c e ,

s u f f i c i e n c y ,  and c a p a c i t y  f o r  i j t i h a d  ( o r i g i n a l  views on r e l i g i o u s
(29)

m a t t e r s ) . "  Th is  v iew ,  n e v e r t h e l e s s ,  i s  n o t  w i t h o u t  a u t h o r i t y ;  t h e

s c h o l a r - j u r i s t s ,  whenever  t h e y  r e a c h  such  a c o n c l u s i o n ,  have r e l i e d  on

the  s o l e  h a d i t h  o f  t h e  Holy P r o p h e t  ( s . a . w . )  r e l a t i n g  to  t h i s  m a t t e r ,

i n  which  he s a y s :  "No p e o p le  w i l l  be s u c c e s s f u l  i f  t h e y  e n t r u s t  t h e i r

a f f a i r s  to a woman". However ,  woman, i n  a c c o r d a n c e  w i t h  t h e  f o l l o w i n g

r e c o r d ,  c a n  be e n t r u s t e d  w i t h  l e a d i n g  p o s i t i o n s  i n  t h e  S t a t e .  " . . . I t

i s  r e p o r t e d  o f  "Umar b .  a l - k h a l t a b  t h a t  he e n t r u s t e d  a l e a d i n g  p o s i t i o n

to  a woman. When i t  was r e p o r t e d  to  him t h a t  t h e  P rophe t  Muhammad had

s a i d  "No p e o p le  w i l l  be s u c c e s s f u l  . . .  e t c . "  ( t h e  above m en t io ned

h a d i t h ) ,  he (Umar) s a i d  t h a t  t h e  Messenger  o f  God had been s p e a k i n g

a b o u t  g e n e r a l  m a t t e r s ,  namely the  c a l i p h a t e ,  and t h a t  t h i s  i s  e v i d e n t

from a n o t h e r  s a y i n g  o f  t h e  P r o p h e t  t h a t  "woman i s  g u a r d i a n  o v e r  h e r
(30)

h u s b a n d ' s  p r o p e r t y ,  and she i s  r e s p o n s i b l e  f o r  h e r  f l o c k  . . . "  Th is
(31)

i s  t h u s  t h e  o p i n i o n  o f  Ibn  Hazam and Abu H a n i f a  as  w e l l .

N e v e r t h e l e s s ,  i n  t h e  p a s t  as  w e l l  as  p r o b a b l y  i n  modern t i m e s ,  t h e  

i s s u e  o f  t h e  " l e a d e r s h i p  by women" has  n o t  r e c e i v e d  s u f f i c i e n t  

a t t e n t i o n  to  be f u l l y  c o n s i d e r e d  by Muslim s c h o l a r  j u r i s t s .  Th is  i s  

p e r h a p s  b e c au s e  o f  b e in g  r e g a r d e d  as a m a t t e r  o f  no i m p o r t a n c e ,  o r  

p e r h a p s  f o r  some o t h e r  r e a s o n s .  N e i t h e r  a l -M award i  i n  h i s  book a l -  

Ahkam a l - S u l t a n i y a h ,  nor  o t h e r s  a f t e r  him,  b o t h e r e d  much t o  pay g r e a t  

a t t e n t i o n  to  w h e th e r  women can r u l e  or  n o t  when d e a l i n g  w i t h  the

(29 )  The I s l a m i c  Review v o l .  53 (May 1965) p . 27 .
(30)  I b i d  p . 27.
(31 )  I b i d  p . 2 7 .



93

l e a d e r s h i p  " Im amate" .  A l l  th e y  mentioned i s  t h e  q u a l i t i e s  which s h o u ld

be p o s s e s s e d  by the  p e r s o n  who i s  go ing  to  be e l e c t e d ,  l e a v i n g  a s i d e

t h e  sex  q u e s t i o n ,  which  was n o t  d i s c u s s e d .  A l -Maward i , f o r  i n s t a n c e ,

s a y s  " . . .  t h e  q u a l i t i e s  needed f o r  t h e  imamate a r e  s e v e r a l :  j u s t i c e . . ,

knowledge  . . ,  h e a l t h y  s e n s e  . . ,  h e a l t h y  p h y s iq u e  . . ,  s a g a c i t y  . . ,
(32)

c o u ra g e  . .  and f a m i l y  r e l a t i o n s h i p  ( i . e .  membership o f  Q u r a y s h ) " ,

The o n l y  e x p l a n a t i o n  f o r  such  a s c h o l a r - j u r i s t s  o m is s io n  to  d e a l  w i t h

t h e  f o r e g o i n g  q u e s t i o n  i s ,  i n  my o p i n i o n ,  t h a t  t h e  male sex  q u a l i t y  a t

t h a t  t im e  was an a x i o m a t i c  o n e .  However , N. Shanan,  i n  h e r  a r t i c l e

"The Muslim woman and Imamate",  who s t r o n g l y  a rg u e s  f o r  women, has  a

d i f f e r e n t  view i n  e x p l a i n i n g  t h i s  phenomenan.  With r e g a r d  to  t h e  two

a s s u m p t io n s  she made, she f a v o u r s  t h a t  i n  which th e  male sex  i s  no t

c o n s i d e r e d  t o  be a n e c e s s a r y  q u a l i f i c a t i o n  f o r  e l e c t i n g  o r  b e in g

e l e c t e d  to  t h e  Imamate,  r a t h e r  t han  t h a t  wh ich s t a t e s  t h a t  to  be o f

male s e x  i s  an  e s s e n t i a l  p r e r e q u i s i t e  to  a c t i n g  o u t  t h e  f u n c t i o n  which

would have been t a k e n  f o r  g r a n t e d  by a l l  p e o p l e .  Being t a k e n  f o r

g r a n t e d  by a l l  p e o p l e ,  i n  my o p i n i o n ,  was t h e  r e a s o n  why t h e  male sex

q u a l i t y  has  n o t  been m ent ioned  s p e c i f i c a l l y .  Moreover ,  she s u p p o r t e d

h e r  view by q u o t i n g  an e x t r a c t  f rom a l-M award i  h i m s e l f ,  d e a l i n g  w i t h

t h e  e x e c u t i v e  m i n i s t r y ,  i n  which he s u g g e s t e d  t h a t  woman c a n n o t

u n d e r t a k e  t h i s  f u n c t i o n .  She s a i d :  "The s p e c i f i c  m en t io n  o f  women i n

t h i s  c o n t e x t  i s  p r o o f  o f  the  f a c t  t h a t  t h e  male sex  was n o t  i n  a l -

Mawardi ' s  o p i n i o n  someth ing  to be t a k e n  f o r  g r a n t e d  as  an e s s e n t i a l  
(33 )

q u a l i f i c a t i o n . "  I t  cou ld  b e ,  however ,  a rgued  t h a t  t h e  r e a s o n  why

a l -M a w a rd i  s p e c i f i c a l l y  m en t io ned  women h e r e  i s  b e c au s e  women p r o b a b l y  

can  ho ld  p o s i t i o n s  o t h e r  t h a n  g r e a t e r  Imamate ( l e a d e r s h i p ) ,  b u t  t h i s

( 32 )  Al-Ahkam as  S u l t a n i y y a  -  a l -Maward i  ( A r a b i c )  -  Dar a l - K u t a b  a l -  
I l m i a h  p . 6.
(33 )  The I s l a m i c  Review v o l .  53 (May 1965) p . 28-
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woman c a n n o t  h o l d ,  as  a l -M award i  s u g g e s t s ,  f o r  t h e  r e a s o n  

g i v e n .

However,  h o l d i n g  such  a p o s i t i o n  as  the  g r e a t e r  Imamate i s  n o t  an 

e a s y  one which  can  be e a s i l y  e n t r u s t e d  to  woman i n  Muslim s o c i e t y ,  

though  i t  can be l o g i c a l l y  conc lu ded  f o r  the  woman to  do so when s h e ,  

a c c o r d i n g  to  t h e  b e g i n n i n g  o f  t h i s  d i s c u s s i o n ,  has  been  g i v e n  a l l  

r i g h t s  to  v o t e ,  e l e c t  and to be a c a n d i d a t e  i n  Shurah  C o u n c i l .  

T h e r e f o r e ,  t h i s  i s s u e  sho u ld  be f u l l y  d i s c u s s e d  by th e  S c h o l a r - j u r i s t s ,  

whose d e c i s i o n  would be a c c e p t e d  by c o n s e n s u s .  A n e g a t i v e  d e c i s i o n  

would n o t  b e ,  i n  t h e  o p i n i o n  o f  t h i s  w r i t e r ,  ha rm fu l  to  h e r  p o l i t i c a l  

r i g h t s ,  r a t h e r  to l i g h t e n i n g  h e r  bu rden  from a l o t  o f  r e s p o n s i b i l i t i e s  

she m igh t  n o t  b e a r .
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CHAPTER TWO

Freedom o f  r e l i g i o n

Freedom o f  r e l i g i o n  i s  one o f  t h e  f u n d a m e n ta l  human r i g h t s ,  i t

c o u ld  have been d e a l t  w i t h  i n  t h e  p r e v i o u s  c h a p t e r .  However , owing to

i t s  i m p o r t a n t  o b j e c t i v e  and p u r p o s e ,  I  i n t e n d  to  d e a l  w i t h  t h e  t o p i c  i n  

t h e  p r e s e n t  c h a p t e r  and a t  t h e  same t ime d i s c u s s  r e l a t e d  i s s u e s .

H i s t o r i c a l l y ,  I s l a m  i s  t h e  l a s t  o f  t h e  t h r e e  m o n o t h e i s t i c  

r e l i g i o n .  I t  emerged i n  t h e  A rab ian  P e n i n s u l a ,  amongst v a r i o u s  d i v i n e  

and n o n - d i v i n e  c u l t s  f o l l o w e d  by Arabs and non-Arab p e o p l e s ,  who 

i n h a b i t e d  A r a b ia  and i t s  s u r r o u n d i n g  l a n d s .  The Holy Q u r ' a n  t e l l s  i n  

c h a p t e r  " a l - H a j j " ,  a f t e r  e n u m e ra t in g  th e  f a i t h s  which  e x i s t e d  a t  t h e  

t im e  o f  t h e  P r o p h e t ,  t h a t  t h e  on ly  one who s h a l l  j u d g e  between  pe o p le  

o f  d i f f e r e n t  f a i t h s  i s  A l l a h ,  once t h e y  a r e  i n v i t e d  to  I s l am  the  l a t e s t  

and l a s t  r e l i g i o n ;

"...Those who believe (in the Qur'an), those who follow the

Jewish (scriptures), and the Sabians, Christians, Magians,
( 1 )

and Polytheists, - Allah will judge between them..."

B es ide  the  f o l l o w e r s  o f  t h e  Holy Q u r ' a n ,  who came l a t e r ,  t h e r e

were two o t h e r  o r i g i n a l l y  d i v i n e  r e l i g i o n s .  The Jews had come to

A r a b i a ,  s e e k i n g  asy lum from p e r s e c u t i o n  by th e  Romans; C h r i s t i a n s  a l s o

had come to A r a b ia  to  e s c a p e  the  m a s s a c re s  p e r p e t r a t e d  by n o n -

c h r i s t i a n s  and A r ian  d e s c e n d i n g .  The r e l i g i o u s  Sab ian  communit i es  were
( 2 )

c o n s i d e r e d  t o  be one o f  the  s e c t s  o f  C h r i s t i a n i t y .  The o t h e r  forms

of  r e l i g i o n  which  e x i s t e d  among pe op le  i n  A r a b ia  i n  the  7 t h  c e n t u r y  AD 

were t e m p o r a l ,  Magians "Maj u s " , t h e  w o r s h i p p e r s  of  f i r e  e . g .  t h e

( 1 )  CH.XXII V . 1 7 .
(2 )  In  A ra b ic  they  a r e  c a l l e d  " s u b b a " .  They a r e  a l s o  c a l l e d  
N a s o rae a n s  o r  M ardaeans,  or  C h r i s t i a n s  o f  S t .  John .



96

a n c i e n t  P e r s i a n s  and Medians ,  and the  P o l y t h e i s t s ,  t h a t  t h o s e  who 

i d e n t i f i e d  gods w i th  A l lah  e . g .  most  o f  t h e  Arabs b e f o r e  the  a d v e n t  o f  

I s l a m .

To t h e s e  d i f f e r e n t  b e l i e v e r s ,  t h e  P r o p h e t  Muhammad ( s . a . w . )  

e v e n t u a l l y  a p p e a r e d  to  t h e  world as  a who le ,  i n v i t i n g  to  I s l a m  and 

r e f o r m i n g  w h a te v e r  had been m o r a l ly  and r e l i g i o u s l y  c o r r u p t .  He w i s e l y  

p r e a c h e d  to  them to  a dop t  t h e  s t r a i g h t  p a t h

"-.-Invite (all) to the way of the Lord with wisdom and

beautiful preaching; and argue with them in ways that are
( 3 )

best and most gracious..."

Soon, he ( s . a . w . )  found h i m s e l f  and h i s  e a r l i e r  d i s c i p l e s  i n  

c o n f r o n t a t i o n  w i t h  a most  v i g o r o u s  h o s t i l i t y  to  h i s  pe o p le  by t h e  t r i b e  

o f  " Q u r a i s h " .  The Jews ,  who had e s t a b l i s h e d  t h e m s e lv e s  i n  A rab ia  f o r  

a ges  and had formed a v e ry  p o w e r fu l  p a r t y ,  o f t e n  promoted p l o t s .  The 

Holy Q u r ' a n  d e s c r i b e s  t h e i r  a b h o r r e n c e  to  the  new f a i t h ;

"...strongest among men in enmity to the Believers will you

find the Jews and Pagans; and nearest among them in love to

the Believers will find those who say "we are
( 4 )

Christians"..."

A — The Muslim concept of freedom of religion

"Say "Muhammad": 0 ye that reject faith I I worship not that

which ye worship, nor will ye worship that which I worship.

( 3 )  CH. XVI V . 1 2 5
( 4 )  CH. V V . 8 5
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And I  w i l l  n o t  w o r s h ip  t h a t  wh ich ye have been  wont  to  

w o r s h i p ,  n o r  w i l l  ye w o r s h ip  t h a t  which I  w o r s h i p .  To you be 

y o u r  way,  and to  me m in e . "  (CH. CIX)

I s l a m  from th e  b e g in n i n g  has  m a n i f e s t e d  t h a t  f a i t h  as  a m a t t e r  of

p e r s o n a l  c o n v i c t i o n ,  shou ld  n o t  l e a d  to  c o n v e r s i o n  by f o r c e  or

c o m p u l s io n .  Forced  c o n v e r s i o n  i s  i n c o m p a t i b l e  w i t h  r e l i g i o n ,  f o r  (1 )

r e l i g i o n  l o g i c a l l y  depends  e n t i r e l y  upon f a i t h  and th e  w i l l  o f  t h e

p e r s o n  c onc e rne d  ■ and f a i t h  and f r e e  w i l l  would be m e a n i n g le s s  i f

in d u ce d  by f o r c e ;  (2 )  T r u th  and e r r o r  a r e  c l e a r l y  shown and e x p l a i n e d

by t h e  Holy Q u r ' a n ;  hence  t h e r e  shou ld  be no do u b t  i n  minds o f  p e o p le  

as  to  t h e  f u n d a m e n ta l s  of  f a i t h .  The Holy Q u r ' a n  i n  s t r e s s i n g  t h i s  

p o i n t  s a y s :

" . . . L e t  t h e r e  be no com pu ls ion  i n  r e l i g i o n :  T r u t h  s t a n d s  o u t

c l e a r  f rom E r r o r ;  whoever  r e j e c t s  E v i l  and b e l i e v e s  i n  A l l a h

h a t h  g r a s p e d  t h e  most  t r u s t w o r t h y  h a n d - h o l d ,  t h a t  n e v e r
( 5 )

b r e a k s . . . "

In  i n t e r p r e t i n g  t h i s  v e r s e ,  w i t h  r e f e r e n c e  to a n o t h e r  v e r s e  

p r e v i o u s l y  m en t ioned  i n  t h e  same c h a p t e r  o f  t h e  Holy Q u r ' a n ,  which 

s a y s  :

"And f i g h t  them on u n t i l  t h e r e  i s  no more t u m u l t  o r

o p p r e s s i o n ,  and p r e v a i l  j u s t i c e  and f a i t h  i n  A l l a h ;  b u t  i f

t h e y  c e a s e ,  l e t  t h e r e  be no h o s t i l i t y  e x c e p t  to  t h o s e  who
( 6 )

p r a c t i c e  o p p r e s s i o n - :
( 7 )

Sayyid Qutb,  one o f  t h e  most  l e a r n e d  s c h o l a r s  o f  I s l a m  i n  ou r  e r a ,  

has  s a i d  t h a t  some s u p e r f i c i a l  d i s h o n e s t  o r i e n t a l i s t s  have accused

( 5 )  CH .I I  V . 2 5 6
( 6 )  C H . I I  V . 1 9 3
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I s l a m  o r  r a t h e r  the  Holy Q u r ’an o f  c o n t r a d i c t i n g  i t s e l f  and have 

a l l e g e d  t h a t  I s l a m  was s p r e a d  w i d e ly  t h r o u g h o u t  t h e  wor ld  by t h e  s w o r d . 

O t h e r s  have i n t e n d e d  t o  s a y  t h e  o p p o s i t e  i n  o r d e r  t o  d i s c o u r a g e  

M u s l im s ,  and to  s u p r e s s  i n  t h e i r  h e a r t s  t h e  s p i r i t  o f  J i h a d .  He has  

f u r t h e r  e x p l a i n e d  t h a t  i n  f a c t  I s l a m  has  been  wrongly  a c cu s e d  w i t h o u t  

r e f e r e n c e  to  know ledge .  I s l a m  a c t u a l l y  took  up t h e  use  o f  t h e  sword 

and s t r o v e ,  i n  t h e  name o f  A l l a h ,  n o t  to  i n d u c e  c o n v e r s i o n  by f o r c e  b u t  

to  s e c u r e  s u b s t a n t i a l l y  v a l u a b l e  g o a l s  f o r  h u m a n i ty .

I t  ( I s l a m )  s t r o v e  to  e l i m i n a t e  t u m u l t  and s u b j u g a t i o n  which made

Muslims s u f f e r  f rom t h e  b e g i n n i n g  and to  e n s u r e  peace  f o r  t h e i r  l i f e ,

and w e a l t h ,  and p r o t e c t i o n  f o r  t h e i r  f a i t h .  The Holy Q u r ' a n  c o n s i d e r s

th a t  turn in g  M uslim s away from t h e i r  f a i t h ,  and o p p ress in g  them, i s

worse  t h a n  s l a u g h t e r -  Adopt ing  t h i s  p r i n c i p l e ,  I s l a m  does  whole

h e a r t e d l y  uphold  " f reedom  of  r e l i g i o n " .  M oreove r ,  I s l a m  s t r u g g l e d

a g a i n s t  o b s t a c l e s  i n  i t s  a t t e m p t  to  b r i n g  i t s  message to  non-M us l im s .

Th is  message p o i n t s  to  t h e  p a t h  which ,  i n  Muslim b e l i e f ,  i s  t h e  b e s t

f o r  t h i s  l i f e  and t h e  h e r e a f t e r .  So long  as  t h e r e  a r e  no o b s t a c l e s

made to  M us l ims '  r i g h t  to  i n v i t e ,  w i t h  wisdom, o t h e r s  to  I s l a m ,  t h e r e

i s  no com pu ls ion  i n  r e l i g i o n .  Thus I s l a m  has g u a r a n t e e d  what  i s  known
( 8 )

as  " f r e edom  o f  p r e a c h i n g " .

( 7 )  Sayyid Qutb i s  a f o r e m o s t  Muslim t h i n k e r  o f  t h e  l a t t e r  h a l f  o f  
t h i s  c e n t u r y .  Born i n  1906,  he came from a d e e p l y  r e l i g i o u s  E g y p t i a n  
b a c k g ro u n d .  He s t a r t e d  h i s  c a r e e r  as  a l i t e r a r y  man, and p r o g r e s s e d  to  
become one o f  t h e  most  o r i g i n a l  t h i n k e r s  o f  t h e  con te m pora ry  I s l a m i c  
Movement "Musl im B r o t h e r h o o d " .  He w ro te  w i th  a  p ro found  s e n se  o f  
c o n v i c t i o n  which l e d  him to  g i v e  h i s  l i f e  f o r  h i s  b e l i e f s  when he was 
e x e c u t e d  i n  Augus t ,  1966 by th e  N a sse r  regime o f  Egyp t .  (From h i s  book 
" I n  t h e  shade  o f  the  Q u r ' a n " ) .
( 8 )  See "F i  D h i l a l  A 1-Q ur 'a n"  ( A r a b i c )  VOL.l P . 294 .
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In  a d d i t i o n  to  t h a t ,  t he  Holy Q u r ' a n  o f t e n  r e p e a t s  and s t r e s s e s

t h a t  t h e  P r o p h e t ' s  m i s s i o n  i s  c o n f i n e d  to  r em ind ing  and c o nve y ing  h i s

m e s s a g e ,  n o t  more;

" T h e r e f o r e  do thou  g i v e  a d m o n i t i o n ,  f o r  thou  a r t  one to

admonish  #  Thou a r t  n o t  one to  manage ( m e n ' s )  a f f a i r s  #  But

i f  any t u r n  away and r e j e c t  A l l a h ,  -  #  A l l a h  w i l l  p u n i s h  him
(9)

w i t h  a  m igh ty  P u n i s h m e n t " ,

C o n s e q u e n t l y ,  t h e  f u n c t i o n  o f  the  Holy P r o p h e t  ( s . a . w . )  was n o t  to

impose I s l a m i c  f a i t h  on o t h e r s  by com p u l s io n ,  p h y s i c a l  o r  o t h e r w i s e ,

f o r  com pe l led  f a i t h  means no f a i t h .  He and h i s  f o l l o w e r s  s h o u ld  n o t
( 10)

b u t  s t r i v e  s p i r i t u a l l y  and l e t  A l l a h ' s  P lan  work as  He w i l l s .  The

Holy Q u r ' a n  c l e a r l y  s t a t e s

" I f  i t  had been  t h y  L o r d ' s  w i l l ,  t h e y  would a l l  have

b e l i e v e d ,  -  a l l  who a r e  on e a r t h !  w i l t  thou  t h e n  compel
( 1 1 )

m ankind ,  a g a i n s t  t h e i r  w i l l ,  t o  b e l i e v e ! . . . "

The f o r e g o i n g  s t a t e m e n t  was g e n e r a l l y  emphas ized i n  t h e  f o l l o w i n g  

words o f  t h e  U n i v e r s a l  I s l a m i c  D e c l a r a t i o n  o f  human r i g h t s  which  

r e c e n t l y  a p p e a r e d .  Th is  s t a t e s  e x p l i c i t l y :

"E ve ry  p e r s o n  has  t h e  r i g h t  to  f reedom o f  c o n s c i e n c e  and w o r s h ip  

i n  a c c o r d a n c e  w i t h  h i s  r e l i g i o u s  b e l i e f s . . . "

( 9 )  CH. LXXXVIII v . 2 1 , 2 2 .
( 1 0 )  Even th e  c l o s e s t  p e r s o n  to t h e  P r o p h e t  ( s . a . w . ) ;  h i s  u n c l e  Abu- 
T a l i b  whom t h e  Holy A p o s t l e  loved  d e a r l y  and who s u p p o r t e d  I s l a m  t i l l  
t h e  l a s t  second o f  h i s  l i f e .  The P r o p h e t  cou ld  u n s u c c e s s f u l l y  have him 
b u t  rem ained  i n  h i s  f a t h e r ' s  b e l i e f .  In  t h i s  c o n n e c t i o n  th e  Holy 
Q u r ' a n  s a y s :

" I t  i s  t r u e  thou  w i l t  n o t  be a b l e  to  g u id e  e v e r y  one whom thou  
l o v e s t ;  b u t  A l l a h  g u i d e s  t h o s e  whom He w i l l . . . "  (CH. XXVIII 
V . 5 6 ) .

(11 )  CH.X V . 9 9 .
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T his  goes i n  c o n f o r m i t y  w i t h  the  U n i ted  N a t io n s  i n  so f a r  as  the 

l a t t e r  s t a t e s  i n  A r t i c l e  18:

"Eve ryone  has  the  r i g h t  to  f reedom o f  t h o u g h t ,  c o n s c i e n c e  and

r e l i g i o n , . . . "

But  when i t  goes  on to  s t a t e  t h a t :

" . . . t h e  r i g h t  i n c l u d e s  f reedom  of  change  h i s  r e l i g i o n  o r  b e l i e f , . . . "  

t h e  c o n f o r m i t y  i s  l e s s e n e d ,  as  e ach  one o f  them i s  s e em in g ly  based  on a 

c o m p l e t e l y  d i f f e r e n t  a p p r o a c h  towards  l i f e ,  t h i s  needs  to be made v e ry  

c l e a r .

The U n i ted  N a t i o n s '  A r t i c l e  i s  con c e rn e d  to  s e c u r e  a b s o l u t e

f reedom  o f  t h o u g h t ,  c o n s c i e n c e ,  r e l i g i o n ,  i n c l u d i n g  t h e  r i g h t  t o  change

o n e ’ s f a i t h  and to  m a n i f e s t  i t  i n  t e a c h i n g ,  p r a c t i c e ,  w o r s h ip  and so

o n .  The l a t t e r  a s p e c t  i s  o b v i o u s l y  one o f  t h e  conseque nc e s  of  t h e

o r i g i n a l  p r i n c i p l e ,  which can l o g i c a l l y  be d e n ie d  by no one i n  t h e

s e n s e  o f  i t s  a b s o l u t e n e s s ,  w i t h  the  e x i s t e n c e  o f  d i f f e r e n t  r e l i g i o n s '

m i s s i o n a r i e s  i n  e v e r y  p a r t  o f  t h e  w o r ld .  Th is  v e ry  l i b e r a l  a t t i t u d e  of

A r t i c l e  18 i n  p a r t i c u l a r ,  and of  t h e  U n i ted  N a t io n s  as  a whole does  n o t

e x i s t  i n  t h e  I s l a m i c  v e r s i o n  which i s  m o t i v a t e d  by a f u l l  aw a rene ss

t h a t  a d h e re n c e  to  I s l a m  f o r  t h o s e  o f  Muslim o r i g i n  i s  a m a t t e r  o f
(11)R

p u b l i c  o r d e r  i n  t h e  I s l a m i c  s t a t e .  V i o l a t i n g  i t  c o n s t i t u t e s  a

s e r i o u s  o f f e n c e  t h a t  t h e  I s l a m i c  law h e a v i l y  p u n i s h e s  f o r .

The i n t e r n a t i o n a l  a p p ro a c h  can be r e l a t i v e l y  a c c e p t e d  i f  we can

i n t e r p r e t  i t  to  have o n ly  meant  t h e  non-Musl im s ,  whoever t hey  a r e  and

whenever  i t  i s  c o n s t r u e d  i n  c o n n e c t i o n  w i t h  the  I s l a m i c  S t a t e .

O t h e r w i s e ,  ou r  s t a t e m e n t  would be c o nc lude d  as  oppos ing  th e  v a l u e s  of

( 1 1 )R " . . F a i t h  i n  t h e  I s l a m i c  s t a t e  i s  a m a t t e r  o f  p u b l i c  o r d e r  
a g a i n s t  which a t t a c k  by any means i s  a b s o l u t e l y  p r o h i b i t e d . . . "  see  
"Nizam a l - I s l a m ,  al-Hukum wa a l - D a w la "  -  M .a l - M u b a r i k .  p .  126.
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t h e  S h a r i a h  ( I s l a m i c  l a w ) ,  which  must  be c o n s t i t u t i o n a l l y  a d o p te d  by 

Muslim s t a t e s  as t h e  supreme law to gov e rn  t h e i r  whole a f f a i r s .  In  

r e g a r d  to  t h i s ,  t h e  p ropose d  model o f  t h e  I s l a m i c  c o n s t i t u t i o n  s t a t e s  

i n  A r t i c l e  3 o f  C h a p t e r  1 t h a t :

"The s t a t e  and s o c i e t y  a r e  based  on t h e  f o l l o w i n g  p r i n c i p l e s :

( a )  t h e  supremacy  o f  t h e  S h a r i a h  and i t s  r u l e s  i n  a l l  walks  o f  

l i f e ;  . . . "

T h e r e f o r e ,  w h a t e v e r  s t a t e m e n t  a p p e a r s  g e n e r a l l y  e i t h e r  i n  the  

U n i t e d  N a t i o n s  o r  i n  t h e  I s l a m i c  d e c l a r a t i o n  c o u n t e r p a r t  s h o u ld  be 

c o n f i n e d  to  t h e  law g o v e r n i n g  t h a t  p a r t  o f  t h e  w o r l d .  In  o t h e r  w ords ,  

i n t e r n a t i o n a l  d e c l a r a t i o n s  as  such  shou ld  n o t  i g n o r e  laws e x i s t i n g  i n  

d i f f e r e n t  p a r t s  o f  t h e  wor ld  as  long  as  t h e s e  laws can be r e c o g n i z e d  as  

humane and c i v i l i z e d .  For  i n s t a n c e ,  the  I s l a m i c  c o n s t i t u t i o n ,  w i t h  

r e g a r d  to  f reedom  o f  c o n s c i e n c e ,  s t a t e s  i n  A r t i c l e  8:

"E ve ry  p e r s o n  has  t h e  r i g h t  to  h i s  t h o u g h t ,  o p i n i o n s  and b e l i e f s .  

He a l s o  has  the  r i g h t  to  e x p r e s s  them so long  as  he r em ain s  w i t h i n  the  

l i m i t s  p r e s c r i b e d  by l a w . . . " .

A c c o r d i n g l y ,  a p o s t a s y  as  f a r  as  the  S h a r i a h  ( I s l a m i c  law) i s  

c o n c e r n e d ,  i s  t h e  most  a b h o r e n t  c r im e t h a t  can  be com mit ted ;  t h e  c r im e 

w hich  I s l a m  can n e v e r  be p l e a s e d  w i t h  and a g a i n s t  which  i t  p a s s e s  g r e a t  

pun i shm en t  b e c au s e  o f  i t s  n e g a t i o n  o f  i t s  b a s i c  p r i n c i p l e s .  (T h i s  

p o i n t  s h a l l  be examined i n  t h e  n e x t  few p a g e s ) .

One m igh t  a rg u e  a c c o r d i n g l y  t h a t  I s l a m  o s t e n s i b l y  g u a r a n t e e s  the  

r i g h t  to  f reedom o f  r e l i g i o n  and i t s  c o nseque nc e s  bu t  i n  f a c t  such 

f reedom  does  n o t  e x i s t  i n  i t ,  s i n c e  i t  p u n i s h e s ,  on the  one hand ,  i t s  

Muslim p e o p le  f o r  chang ing  i t  and welcomes ,  on the  o t h e r ,  t h e  o t h e r s  

who embrace i t .  In  f a c t ,  as  has  been  p r e v i o u s l y  s a i d ,  I s l a m
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u n d o u b t e d l y  does so and does  a d d i t i o n a l l y  demand more t han  t h a t ;  i t

r e q u i r e s  f rom t h e  o t h e r s  t h e  r i g h t  to  f reedom  o f  p r e a c h i n g .  The 

a rgum ent  to  t h e  c o n t r a r y ,  w h a t e v e r  i t  i s ,  would f a d e  away when we c o u ld  

a r g u e  i n  t h e  l i g h t  o f  t h e  f o l l o w i n g  f a c t s  and be aware o f  them. 

F i r s t l y ,  once t h e  I s l a m i c  s t a t e  i s  r e s t o r e d ,  t h e  Muslim p o l i t y  w i l l  be 

c o n s t i t u t e d  on a r e l i g i o u s  base  and n o t  e t h n o l o g i c a l  o r  l i n g u i s t i c ,  

a p p r e c i a t i n g  t h e  r e a s o n  f o r  p e n a l i s i n g  an a c t  such  as  a p o s t a s y ,  would 

n o t  be d i f f i c u l t ,  as  i t  c o n s t i t u t e s  a p o l i t i c o - r e l i g i o n s  r e b e l l i o n .  

The g r e a t e r  the  harm of  a g i v e n  r e b e l l i o n  to  a p o l i t y ,  t h e  g r e a t e r  i s  

t h e  s e v e r i t y  o f  r e p r e s s i o n .  Every c i v i l i s a t i o n ,  even  t h e  modern

w e s t e r n  o r  e a s t e r n  o n e ,  based  on s e c u l a r i s m  -  has  p ro v id e d  c a p i t a l  

p un i shm e n t  a g a i n s t  v i o l a t i n g  t h e  i n t e g r i t y  o f  what  i t  c o n s i d e r s  i t  v e r y  

r a i s o n  d ' e t r e ;  and one c a n n o t  deny t h a t  r i g h t  to  I s l a m .

S e c o n d ly ,  by g u a r a n t e e i n g  t h e  s a i d  r i g h t s ,  I s l a m  has  m a in ly  meant  

t h e  non-Musl ims who l i v e  i n  i t s  t e r r i t o r y ,  and s i m u l t a n e o u s l y  t a k e n  the  

b e n e f i t  o f  t h e  p r i n c i p l e  o f  r e c i p r o c i t y  by which  Muslims i n  n o n - I s l a m i c  

t e r r i t o r y  can f r e e l y  p r a c t i c e  t h e i r  r e l i g i o n .  Muslims t h e r e  migh t  a l s o  

be p e r m i t t e d  to  i n v i t e  Non-Muslims to  I s l a m ;  t h e  most  r i g h t e o u s

r e l i g i o n .  The Holy Q u r ’an i n  s t r e s s i n g  t h i s  p o i n t  s a y s :

"Such i s  A l l a h ,  y o u r  c h e r i s t e r  and s u s t a i n e r  i n  t r u t h :  a p a r t

f rom T r u t h ,  wha t  ( r e m a i n s )  b u t  e r r o r ?  How t h e n  a r e  you
( 1 2 )

t u r n e d  away? .» "

T h i r d l y ,  no a c t  s h a l l  be c o n s i d e r e d  by I s l a m i c  law a c r im e  and no 

p un i shm e n t  awarded t h e r e f o r e  u n l e s s  i t  s t i p u l a t e d  a s  such  i n  t h e  c l e a r  

word ing  o f  t h e  law .

( 1 2 )  CH. X V . 3 2 .
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Now l e t  us  c o n s i d e r  "a p o s t a s y  and i t s  p o s i t i o n "  from an I s l a m i c

l e g a l  p o i n t  o f  v iew .  A p o s t a s y  ( R i d d a ) ,  and a p o s t a t e  ( M u r t a d ) i n

I s l a m i c  law means t u r n i n g  away from I s l a m  by a Muslim. Not on ly  does

i t  o c c u r  when a p e r s o n  d e c l a r e s  h i s  c o n v e r s i o n  to  some n o n - I s l a m i c

r e l i g i o n  o r  o t h e r w i s e ,  b u t  a l s o  when he r e f u s e s  to  b e l i e v e  i n  any and
( 1 3 )

e v e r y  b a s i c  A r t i c l e  o f  t h e  I s l a m i c  f a i t h .  Th is  i s  an a b s o l u t e l y

u n a c c e p t a b l e  deed i n  I s l a m ,  f o r  the  Holy Q u r ' a n  s a y s :

" . . . B u t  whoever  c h a n g e t h  from F a i t h  to  U n b e l i e f ,  h a t h  s t r a y e d  w i t h o u t
( 1 4 )

d o u b t  f rom t h e  even  way."

T h e r e f o r e ,  c a p i t a l  pun i shm en t  f o r  an a p o s t a t e  i s  p r e s c r i b e d  w i t h

no d i s t i n c t i o n  made be tw een  a Muslim born  o f  Muslim p a r e n t s  and a

c o n v e r t ;  and s i m i l a r l y  t h e r e  i s  no d i f f e r e n c e  between  a c c e p t i n g  Juda ism  

o r  C h r i s t i a n i t y ,  Athe ism or  any o t h e r  n o n - I s l a m i c  f a i t h .  Th is  was

u n e q u i v o c a l l y  d e c id e d  by t h e  sa y in g  of  t h e  P r o p h e t  ( s . a . w . )  and h i s

d e e d s .  S t r e s s i n g  t h i s  p o i n t ,  he s a y s :
( 1 5 )

"Whoever changed h i s  I s l a m i c  r e l i g i o n ,  t h e n  k i l l  h im ."

Also i t  was r e l a t e d  by a l - B u k h a r i  and Muslim on th e  a u t h o r i t y  o f  Ibn

Musud ( R . A . A . ) who s a i d :  The m essenger  o f  A l l a h  says

"The blood  of  a Muslim may no t  be l e g a l l y  s p i l t  o t h e r  than  i n  one

o f  t h r e e  ( i n s t a n c e s ) : . . .  and one who f o r s a k e s  h i s  r e l i g i o n  and abandons
( 1 6 )

t h e  community ."

(13 )  The P r o p h e t  ( s . a . w . )  s a y s :
" I s l a m  has  been b u i l t  on f i v e  ( p i l l a r s ) :  t e s t i f y i n g  t h a t  t h e r e  i s  no
god bu t  A l l a h  and t h a t  Muhammad i s  t h e  Messenger  of  A l l a h ,  p e r f o r m i n g  
t h e  p r a y e r s ,  pay ing  t h e  Z a k a t , making th e  p i l g r i m a g e  to  the  s a c r e d  
h o u s e ,  and f a s t i n g  i n  Ramadan." ( a l - B u k h a r i  & Musl im).
( 1 4 )  CH.I I  V . 1 0 8 .  In  a n o t h e r  p l a c e  the  Holy Q u r ' a n  s a y s :
" . . . A n d  i f  any o f  you t u r n  back  from t h e i r  f a i t h  and d i e  i n  u n b e l i e f ,  
t h e i r  works w i l l  b e a r  no f r u i t  i n  t h i s  l i f e  and i n  t h e  h e r e a f t e r ;  t h e y  
w i l l  be companions o f  t h e  f i r e  and w i l l  a b i d e  t h e r e i n . . . "  CH .I I  v . 2 1 7 .
( 15 )  Sah ih  a l - B u k h a r i - A r a b i c - E n g l i s h  -  Kazi  P u b l i c a t i o n s  -  Lahore 
( P a k i s t a n ) .  Vol .  IX p . 45.
(16)  I t  was r e l a t e d  by a l - B u k h a r i  and Muslim -  An-Nawawi' s F o r ty  
H a d i t h  t r a n s l a t e d  by E. I b ra h im  & D. J o h n s o n - D a v i e s . p . 59 .
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As a m a t t e r  o f  f a c t ,  by the  c o n s e n s u s  o f  o p i n i o n  of  t h e  companions

o f  t h e  P r o p h e t ,  t h e  C a l i p h  Abu-Bakr waged war a g a i n s t  t h e  Bani

Hunayafa t r i b e  when they  d e c id e d  n o t  to  g i v e  " a l - Z a k a t "  ( t h e  o b l i g a t o r y

a lm s)  a f t e r  t h e  d e a t h  o f  t h e  Holy P r o p h e t .  Th is  was a l s o  t h e  d e c i s i o n

o f  a l l  t h e  l a t e r  Muslim j u r i s - c o n s u l t s . What has  been s t a t e d  can be

p l a i n l y  u n d e r s t o o d  from t h e  words o f  a l - Q a d i  ( t h e  j u d g e )  Abu Y u s i f  i n

h i s  book " a l - K h a r a j " ,  a d v i s i n g  th e  commander o f  t h e  Muslims w i t h  r e g a r d

to  a l - J i z y a - t a x .  He s a y s :

"From a p o s t a t e s ,  Arabs o r  n o n -A rab s ,  no J i z y a  i s  c o l l e c t e d ,  as  o n ly
(17)

a c c e p t i n g  I s l a m  o r  d e a t h  i s  o f f e r e d  to them . . . :

" . . . b u t  i f  t h e y  r e p e n t  b e f o r e  t h e  b a t t l e ,  o r  b e f o r e  t h e y  a r e

v a n q u i s h e d ,  t h e i r  l i v e s  and p r o p e r t i e s  a r e  s p a r e d  and t h e i r  women a r e  
( 18)

n o t  c a p t u r e d . . . " .

Thus ,  Muslim j u r i s t s  emphas ize  t h a t  b e f o r e  p r o s e c u t i n g  and

condemning an a p o s t a t e ,  i t  i s  n e c e s s a r y  o f f i c i a l l y  to  d i s c u s s  the

m a t t e r  w i t h  him. For  i f  t h e  one who had d e c l a r e d  h i s  f a i t h  i n  I s l a m

u n d e r  c o e r c i o n ,  and a p e r s o n  whose f a i t h  i n  I s l a m  has no t  been known or

e s t a b l i s h e d  were t o  become a p o s t a t e ,  th e y  would n o t  s u f f e r  t h e  supreme

p e n a l t y .  So, t o o ,  an a p o s t a t e  woman, and a he raaphrod i t e  a c c o r d i n g  to
(19)

H a n a f iy  s c h o o l  o f  law would n o t  be condemned to  d e a t h .

In  t h i s  e r a ,  t h e  so c a l l e d  Bahaism i n  I r a n  i s  a good example which 

may be c o n s i d e r e d  as  a c a se  s tu d y  on a p o s t a s y .  Since  t h e  r e s o t r a t i o n  

o f  I s l a m i c  law i n  t h e  I s l a m i c  R e p u b l i c  o f  I r a n ,  t h e  Baha is  who a r e  a

g e n e r a t i o n  o f  t h o s e  who f o r s o o k  I s l a m  n e a r l y  a c e n t u r y  ago ,  a r e

c o n s i d e r e d  as  a p o s t a t e s  and a c c o r d i n g l y  th e y  have been  h a r s h l y  t r e a t e d .  

Th is  i s  as  they  o f t e n  c l a i m  and p r o t e s t  i n  t h e  c u r r e n t  w e s t e r n  media .

(17)  Ben Shemesh -  T a x a t i o n  i n  I s l am  Vol .  3 ( K i t a b  a l - K h a r a j )  p . 92.
(18)  I b i d  p . 92.
(19 )  For  more d e t a i l s  see  any j u r i s p r u d e n c e  book .
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For a l l  Musl ims,  t h e  l a s t  c e n t u r y  was a p e r i o d  o f  m i s e r y ,

c a t a s t r o p h e  and m i s f o r t u n e .  In  I r a n  as  w e l l  as  o t h e r  Muslim
( 20 )

c o u n t r i e s ,  Muslims s u f f e r e d  from governm en ts  o f  t y r a n n i c a l  r u l e r s

who were e i t h e r  a p p o i n t e d  o r  a t  l e a s t  o v e r r u n  by t h e  d a r k  i m p e r i a l i s t s

f o r c e s  which  s p a r e d  no e f f o r t  to  u t i l i z e  e v e ry  o p p o r t u n i t y  and means to

c r e a t e  c h a o s ,  s o c i a l  and r e l i g i o u s  t e n s i o n s  i n  o r d e r  to  b r e a k  up th e

u n i t y  o f  t h e  p e o p l e .  Under  t h o s e  c i r c u m s t a n c e s ,  and d u r i n g  t h e  l a t t e r

h a l f  o f  t h e  n i n e t e e n  c e n t u r y ,  Babism "Baha ism ";  t h e  pseudo r e l i g i o n  was

founded  by a p e r s o n  c a l l e d  Al l  Muhammad Bab and Husa in  A l i  who l a t e r

c a l l e d  h i m s e l f  B a h a - u l l a h  (Grace  o f  God).  W i th in  t h e  same s h o r t  p e r i o d

o f  t i m e ,  and i n  t h e  h o l y  name of  r e l i g i o n ,  I s l a m ,  t h e  g r e a t e s t  o b s t a c l e

i n  t h e  way o f  i m p e r i a l i s m  i n  t h e  midd le  e a s t ,  was undermined  and
( 2 1 )

Qadiyan ism  was founded i n  I n d i a .

O r i g i n a l l y ,  t h e  main o b j e c t i v e  o f  t h e s e  h e r e t i c  pseudo r e l i g i o n s  

was t o  d i s c o u r a g e  Muslims and s u p p r e s s  t h e  s p i r i t  o f  " J i h a d " ,  i n  o r d e r  

t h a t  t h e i r  c o l o n i a l  m a s t e r s  co u ld  e x e c u t e  t h e i r  s i n i s t e r  d e s i g n s  and 

a c h i e v e  t h e i r  g o a l s .  However ,  Baha isra’s f a l s e h o o d  was con f i rm e d  by i t s  

f o u n d e r  h i m s e l f  t h e  "B ab" .  When a d e b a t e  be tween  him and l e a d i n g  

Muslim s c h o l a r s  of  t h a t  t im e  took  p l a c e ,  t h e  Bab f a i l e d  to  advance  a 

c o n v i n c i n g  a rgum e n t ,  n o t  even  a s i n g l e  s e n t e n c e  w i t h  any p r o f u n d i t y .  

A l l  t h a t  he s a i d  was no n s e n se  i n  such  i m p e r f e c t  A ra b ic  t h a t  i t  c a use d  

h i s  a u d ie n c e  to  mock him.  He d e c o r o u s l y  a p o l o g i s e d  and w i thd re w  h i s  

c l a i m .  L a t e r  he was a g a i n  m is l ed  by t h e  f o r e i g n  powers and a n o t h e r

(20)  A l a s ,  t h i s  i s  s t i l l  t h e  c o n d i t i o n  o f  t h e  most Arab ic  c o u n t r i e s ,  
though  they  g o t  a l l  t h e i r  independence  a long  t ime ago .
(21)  Th i s  s e c t  was founded  by Mirza Ghulam Ahamad Qadian ;  a ro ung  1840. 
I t s  f o l l o w e r s  c a l l e d  i t  t h e  Ahmadiya movement.  S ince  t h e n  a l l  Muslims 
opposed  i t ,  and due to  t h e i r  b e l i e f  i n  t h e  f i n a l i t y  o f  the  P r o p h e t  
Muhammad ( s . a . w . ) ,  t h e y  c o n s i d e r e d  Ghulam Ahmad an i m p o s t e r .  Even 
C h r i s t i a n s  and Hindus r e f u t e d  h i s  c l a i m  o f  M e ss i a h .
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d e b a t e  was a r r a n g e d ,  t h i s  t ime i n  T a b r iz  i n  the  p r e s e n c e  of  t h e  Crown

P r i n c e  o f  t h e  s t a t e -  Again he f a i l e d  to  make any i m p r e s s i o n  and the

same s t o r y  was r e p e a t e d ;  h i s  a po logy  and d i s c l a i m e r ,  t h i s  t im e  i n  h i s

own h a n d w r i t i n g ,  were handed to  t h e  P r i n c e .  The document  i s  s t i l l

p r e s e r v e d  i n  M a j i l i s  l i b r a r y  i n  T e h e ra n .  Once he broke  h i s  p l ed g e
( 2 2 )

a g a i n ,  he was o r d e r e d  e v e n t u a l l y  t o  be e x e c u t e d  by the gove rnm e n t .

The Bab was su c ce e d e d  by R u s s i a n  A l i  who c o n t i n u e d  w i t h  the  deve lopm en t  

o f  Bahai  movement .

S ince  t h e n ,  members o f  t h e  Bahai movement have n o t  been c o n s i d e r e d

as members o f  a  d i f f e r e n t  f a i t h  whom I s l a m  may t o l e r a t e  and g i v e  r i g h t s

to f reedom  o f  r e l i g i o n  -  which i s  what t h e  Baha i s  th e m s e lv e s  c l a i m ;

I s l a m  s e e s  them as  h e r e t i c s  from I s l a m .  Th is  was c l e a r l y  em phaz ised  by

A y a t u l l a h  Sha ikh  Mahmoud H a lb i  i n  h i s  book "The r i g h t  P a t h  and th e

wrong P a t h " .  ' I t  i s  t h e  du ty  o f  e v e r y  Muslim to  spend a maximum o f

e i g h t e e n  months t r y i n g  to  b r i n g  back to  " t h e  r i g h t  P a t h "  t h o s e  who have

t a k e n  t h e  "wrong P a t h " .  At t h e  end o f  t h a t  p e r i o d ,  d e a t h  would be t h e

j u s t  pun i shm en t  to  t h o s e  who c o n t i n u e  to  c l i n g  to t h e i r  i d o l a t r o u s
(23)

s u p e r s t i t i o n s ' .

I n  t h e  p r e s e n t  t im e  i n  I r a n ,  where t h e  law o f  t h e  p r e v a i l i n g  

r e l i g i o n  " I s l a m "  was r e s t o r e d  a f t e r  a long  p e r i o d  o f  a b s e n c e  by 

A y a t u l l a h  Khomeini  i n  1979, t h e  c r i t i c a l  p o s i t i o n  of  Baha is  i s  of  

imm edia te  im p o r t a n c e  b e c a u s e  i t  migh t  e f f e c t  a  l o t  o f  them s t i l l  i n

I r a n .  N e v e r t h e l e s s ,  a c c o r d i n g  to  the  words of  one o f  them who was

i n t e r v i e w e d  by Newsweek ( J u n e ,  1984) t h e y  s t i l l  have a chance  to

( 22)  Th is  i s  summarized from the  book " F i n a l i t y  o f  Prophe thood  and A 
C r i t i c a l  A n a l y s i s  o f  Babism, Bahaism, Qad iyan ism" -  Yahya Noori  I r a n ,  
Teh ran .
(23 Taken from " Index  on c e n s o r s h i p "  O c t .  1983 -  p . 19.
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embrace t h e i r  o r i g i n a l  f a i t h  ( I s l a m )  a g a i n ;  even  i f  t h e  Baha is  do n o t

do s o ,  one c a n n o t  b e l i e v e  t h a t  a d e c i s i o n  such  as  to have a l l  o f  t h e

B a ha i s  e x t e r m i n a t e d  would be t a k e n  by th e  Government  o f  I r a n .  Th is

d e c i s i o n  would be s t a n d i n g  a g a i n s t  t h e  g o o d w i l l  o f  h u m a n i ty ,

p a r t i c u l a r l y  when we a l l  know i t  i s  too l a t e  to  c o n v in c e  by f o r c e  the

l a t e r  g e n e r a t i o n  who i n n o c e n t l y  i n h e r i t e d  t h i s  h e r e t i c  r e l i g i o n .

T h e r e f o r e ,  I  am o f  t h e  o p i n i o n  t h a t  t h e  c a s e  o f  Bahaism i n  I r a n  sho u ld

be l e n i e n t l y  g i v e n  s p e c i a l  t r e a t m e n t  and w i s e l y  c o r r e c t e d  w i t h o u t  any

harm. At t h e  same t im e th e  government  must  be v e r y  s t r i c t  n o t  to  a l l o w
(24)

i t s  p u b l i c  o r d e r  to  be b roken  a g a i n .

For  t h e  a ccom pl i shm en t  o f  a n a l y s i s  o f  w h a t e v e r  has  been c o n n e c t e d  

w i t h  r e l i g i o n  i n  t h e  U n i ted  N a t i o n s ' ,  A r t i c l e  1 6 ( i ) ,  which c o n c e r n s  

m a r r i a g e  and s t r u c t u r e  of  f a m i l y ,  s h o u ld  be g i v e n  g r e a t  a t t e n t i o n ,  

s i n c e  i t  c r e a t e s  a c l e a r  i n c o m p a t i b i l i t y  w i t h  some r e a s o n a b l e  

r e s t r i c t i o n s  Muslims must  obey i n  s e r i o u s  e v e n t s  such  as  t h e s e ,  on 

which t h e  whole s t r u c t u r e  o f  Muslim s o c i e t y  l a t e r  d e p e n d s .

Th is  a p p e a r s  i n  t h e  A r t i c l e  add in g  t h e  word r e l i g i o n .  I t  s t a t e s  

"Men and women o f  f u l l  a g e ,  w i t h o u t  any l i m i t a t i o n  due t o . . . .  o r  

r e l i g i o n ,  have t h e  r i g h t  to  marry and to found a f a m i l y . . . "

Th i s  A r t i c l e  t h u s  t o u c h e s  upon some a s p e c t s  o f  what i s  known i n  

c e r t a i n  l e g a l  sys te m s  as  p e r s o n a l  law o r  the  law o f  p e r s o n a l  

r e l a t i o n s h i p .  I f  i t  i s  l i t e r a l l y  c o n s t r u e d ,  t h e  f i r s t  p a r a g r a p h  o f  i t  

would l e a d  to  r e s u l t s  some of  which  would b o r d e r  on a b s u r d i t y ,  w h i l e  

o t h e r s  would be a b h o r r e n t s  a s  o f f e n d i n g  a g a i n s t  u n i v e r s a l l y  a c c e p t e d  

norms and s t a n d a r d s  o f  d e c e n c y .

( 24 )  Modern Turkey ,  f o r  exam ple ,  i s  the  Muslim s t a t e  which has 
c o n s t i t u t i o n a l l y  r e j e c t e d  " r e l i g i o n " ,  so t h e  r e g l i g i o u s  s t a t u s  o f  the  
i n d i v i d u a l  i s  n o t  i m p o r t a n t  a t  a l l .  Thus t h e  c a se  of  a p o s t a t y  n e v e r  
a r i s e s  i n  such  Muslim s t a t e s .  See C h a p te r  t h r e e  ( t h e  I s l a m i c  s t a t e ) .
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The on ly  l i m i t a t i o n s  upon m a r r i a g e  men t io ned  by the  A r t i c l e  a r e

t h a t  t h e  p a r t i e s  s h o u ld  be o f  f u l l  age and t h e i r  f u l l  f r e e  c o n s e n t  to

t h e  m a r r i a g e .  Yet  t h e  A r t i c l e  has  o b v i o u s l y  no i n t e n t i o n  to  be

i n t e r p r e t e d  as a u t h o r i z i n g  m a r r i a g e  be tw een  t h e  p r o h i b i t e d  d e g r e e s ,

though  t h e r e  i s  n o t h i n g  i n  t h e  l a ngua ge  o f  t h e  A r t i c l e  to  s u g g e s t  t h a t

such  u n i o n s  would be r e p u g n a n t  e i t h e r  to i t s  l e t t e r  o r  to i t s
(2 5 )

s p i r i t .  Even i f  t h a t  were to  be a c c e p t e d  a t  f i r s t  g l a n c e ,  how a r e

p r o h i b i t e d  d e g r e e s  t o  be d e te r m in e d ?  The A r t i c l e  says  t h e  r i g h t  to  g e t

m a r r i e d  s h a l l  be e n jo y e d  w i t h  no a t t e n t i o n  to  r e l i g i o n  w h i l e  the  n o t i o n

o f  p r o h i b i t e d  d e g r e e s  i n  i t s  e s s e n c e  and i t s  o r i g i o n ,  has  i t s  r o o t s  i n
(26 )

r e l i g i o n .  Thus i n  some o r th o d o x  s o c i e t i e s ,  r e l i g i o n  r e g u l a t e s

f u l l y  t h e  law o f  t h e  f a m i l y  and g i v e  i t s  p r o t e c t i o n .  D i s c a r d i n g  i t  i n  

t h e  f i r s t  p a r a g r a p h  o f  t h e  A r t i c l e  c a u s e s  a c o n t r a d i c t i o n  w i t h  t h e  n e x t  

s u b - a r t i c l e  ( 3 )  o f  t h e  same A r t i c l e .  I t  s t a t e s :

" 3 .  The f a m i l y  i s  the  n a t u r a l  and fu n d am e n ta l  g roup  u n i t  o f  

s o c i e t y  and i s  e n t i t l e d  t o  p r o t e c t i o n  by s o c i e t y  and th e  s t a t e . . . "

However ,  f o r  example I s l a m  r e c o g n i z e s  t h a t  " t h e  f a m i l y  i s  the  

n a t u r a l  and f u n d a m e n ta l  g roup  u n i t  o f  s o c i e t y "  and n o t  on ly  a c c o r d s  i t  

t h e  f u l l e s t  p r o t e c t i o n  b u t  a l s o  shows how t h a t  p r o t e c t i o n  can  be made

( 2 5 )  I  c a n n o t  u n e x p e c t  t h a t  t h e  m a r r i a g e  be tween  t h e  p r o h i b i t e d  d e g r e e s  
would happen  one day i n  Europe ,  when we know t h a t  the  i l l e g a l  
r e l a t i o n s h i p  be tween  th e  s a i d  d e g r e e s  a l r e a d y  took  p l a c e  i n  some p a r t s  
o f  E u r o p e .
( 2 6 )  For  exam ple ,  t h e  p r o h i b i t e d  d e g r e e s  i n  I s l a m  as  the  Holy Q u r ' a n  
s t a t e s  a r e :
" P r o h i b i t e d  to  you ( f o r  m a r r i a g e )  a r e : -  y o u r  m o t h e r s ,  d a u g h t e r s ,  
s i s t e r s ;  f a t h e r ' s  s i s t e r s ,  m o t h e r ' s  s i s t e r s ;  b r o t h e r ' s  d a u g h t e r s ,  
s i s t e r ' s  d a u g h t e r s ;  f o s t e r - m o t h e r s  (who gave you s u c k ) ,  f o s t e r - s i s t e r s ;  
y o u r  w i v e s '  m o the r s  ; y o u r  s t e p - d a u g h t e r s  u n d e r  y o u r  g u a r d i a n s h i p ,  bo rn  
o f  y o u r  w ives  to  who you have gone i n ,  -  no p r o h i b i t i o n  i f  ye have n o t  
gone i n ;  -  (Those who have be e n )  w ives  o f  y o u r  sons  p r o c e e d i n g  from 
y o u r  l o i n s ;  and two s i s t e r s  i n  wedlock a t  one and th e  same t i m e ,  e x c e p t  
f o r  what  i s  p a s t ;  f o r  A l l a h  i s  o f t - f o r g i v i n g ,  most m e r c i f u l ; "  CH.IV 
V . 2 3 .
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e f f e c t i v e .  At t h e  same t i m e , I s l a m  n e v e r  a c c e p t s  o r  e n d o r s e s  t h e

a t t i t u d e ,  more and more c u r r e n t  i n  c e r t a i n  s e c t i o n s  o f  s o c i e t y ,  t h a t

t h e  s a n c t i t y  of  t h e  m a r r a i g e  c o v e n a n t ,  wh ich l i e s  a t  t h e  r o o t  o f  a l l

f a m i l y  r e l a t i o n h i p s  and s u p p o r t s ,  s u s t a i n s  and n o u r i s h e s  them, may be 

f u l l y  exposed  to  e v e ry  k i n d  o f  p r e - m a r i t a l  and p o s t - m a r i t a l  h a z a r d  and 

y e t  s u r v i v e  unb lem is h e d  and u n s c a t h e d .  Also t h e  A r t i c l e  can  l e a d  t o

d i f f i c u l t i e s  i n  i m p l e m e n t a t i o n ;  f o r  i n s t a n c e ,  when t h e r e  a r e

c o n s e q u e n c e s  o f  t h e  d i s s o l u t i o n  o f  a m a r r i a g e  such  a s  q u e s t i o n s  o f

g u a r d i a n s h i p ,  c u s to d y  and i n h e r i t a n c e .  A l though  i t  i s  n o t  p o s s i b l e  to  

d e a l  w i t h  i t  i n  t h e s e  p a g e s ,  I s l a m i c  law has  d e a l t  w i t h  i t  i n  f u l l .

Now l e t  us  g i v e  a b r i e f  i d e a  a bou t  t h e  o n ly  l a w f u l  i n t e r m a r r i a g e

be tw een  Muslims and non-Musl ims which might  l e g a l l y  happen a c c o r d i n g  to  

t h e  S h a r i a h  ( I s l a m i c  l a w ) .  No doub t  f o r  t h e  p r o b a b i l i t y  o f  m utu a l  

harmony ,  which m igh t  be h i g h l y  a s s u r e d  when p a r t i e s  to  t h e  m a r r i a g e

a d h e r e  to  I s l a m ,  t h e  m a r r i a g e  o f  two Mus l ims ,  t a k e s  p r e f e r e n c e  as  t h e

f i r s t  c h o i c e .  Yet  t h e r e  i s  no a b s o l u t e  c o n d i t i o n  t h a t  p a r t i e s  be of  

t h e  same r e l i g i o n .

M a r r i a g e  be tw een  Muslim men and non-Musl im women b e l o n g i n g  to  the  

p e o p le  o f  Book, i n  o t h e r  words who do b e l i e v e  i n  "God" and have a

d i v i n e  s c r i p t u r e ,  i s  p e r m i t t e d  i n  I s l a m .  The i n j u n c t i o n  o f  t h e  Holy

Q u r ' a n  i n  r e s p e c t  o f  i n t e r m a r r i a g e  w i t h  non-Musl ims runs  as  f o l l o w s :

" (L a w fu l  u n t o  you i n  m a r r i a g e )  a r e  ( n o t  o n l y )  c h a s t e  women who a r e

b e l i e v e r s ,  b u t  c h a s t e  women among t h e  p e o p le  o f  t h e  Book r e v e a l e d

b e f o r e  yo u r  t i m e ,  -  when you g i v e  them t h e i r  due dow e rs ,  and
(27)

d e s i r e  c h a s t i t y ,  n o t  l e w d n e s s ,  n o r  s e c r e t  i n t r i g u e s . "

( 2 7 )  CH.V V . 6 .
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A c c o r d i n g l y ,  non-Musl im women must  be f u l l y  g i v e n  an economic and

m ora l  s t a t u s ,  and must  n o t  be a c t u a t e d  m ere ly  by m o t iv es  o f  l u s t  o r

p h y s i c a l  d e s i r e .  Also i n  h e r  m a r r i a g e - t i m e  th e  non-Musl im woman may

u n d o u b t e d l y  s t i c k  t o  h e r  f a i t h  and c e l e b r a t e  h e r  f e s t i v a l s  and t h e  

husband c a n n o t  f o r c e  h e r  to  r e c a n t  h e r  r e l i g i o n  to  embrace h i s  f a i t h .

For t h e  t y p e  o f  t h i s  m a r r i a g e  t h e  b e s t  example can  be g i v e n  i s  o f  t h e

P r o p h e t  ( s . a . w . )  h i m s e l f .  When he had m a r r i e d  a  C o p t i c  l a d y ,  Mariyah 

Q ib ty y a h  who was t h e  mother  o f  h i s  son ,  I b ra h i m  who d i e d  d u r i n g  h i s  

l i f e t i m e .

However ,  on t h e  c o n t r a r y  m a r r i a g e  be tw een  non-Musl im m ales  w h e t h e r  

t h e y  a r e  n o t a b l y  J e w i s h  and C h r i s t i a n s  o r  o t h e r w i s e  and Muslim f e m a l e ,  

i s  u na n im ous ly  p r o h i b i t e d .  Such i n t e r m a r r i a g e s ,  i f  a l low e d  to  t a k e  p l a c e ,  

would be c o n s i d e r e d  by Muslims as  i m p r a c t i c a l  and d i s a d v a n t a g e o u s  to  

t h e  most d e l i c a t e  s i d e  i n  t h e  f a m i l y ;  t h e  woman i n v o lv e d  as w e l l  as  to

h e r  c o - r e l i g i o n i s t s .  I t  i s  b e l i e v e d  t h a t  a Muslim w i f e  o f

s u p p o s i t i o n a l  non-Musl im husband w i l l  n o t  to  have the  same d e g re e  o f  

r e l i g i o n  freedom which f u l l y  a s s u r e s  t o  h e r  a r e s p e c t a b l e  r e l i g i o u s  

p o s i t i o n  and p e r s o n a l  r i g h t s  as  does  h e r  c o u n t e r p a r t  w i t h  a Muslim 

p a r t n e r .  Moreove r ,  " r e c i p r o c i t y "  as  a p r i n c i p l e  i s  n o t  c o m p l e t e l y  

i m p l e m e n t e d , when on t h e  one hand th e  acknowledgement  and honour  of  t h e  

p r e v i o u s  d i v i n e  r e l i g i o n s  " J u d a i s i r a  and C h r i s t i a n i t y "  and a l l  p r o p h e t s  

w i t h o u t  any d i s t i n c t i o n  be tween  them, i s  an i n t e g r a l  p a r t  o f  t h e  Muslim 

w i f e ' s  f a i t h .  The Holy Q u r ' a n  p r o v i d e s :

"The A p o s t l e  b e l i e v e t h  i n  what  h a t h  been  r e v e a l e d  to  him from 

h i s  Lord ,  a s  do t h e  men o f  f a i t h .  Each one ( o f  them) 

b e l i e v e t h  i n  A l l a h ,  His  a n g e l s , His  b o o k s , His  A p o s t l e s . "We

make no d i s t i n c t i o n  ( t h e y  s a y )  be tw een  one and a n o t h e r  o f  His

a p o s t l e s . "  And th e y  say "we h e a r ,  and we obey :  (we s e e k )  Thy



Ill

f o r g i v e n e s s .  Our L ord ,  and to  t h e e  i s  t h e  end o f  a l l
(28)

j o u r n e y s

On t h e  o t h e r  h a n d ,  h e r  s u p p o s i t i o n a l  husband does  n o t  do th e  same and 

he does  n o t  w ish  to  a d o p t  h e r  f a i t h  o r  r e c i p r o c a t e .  I f  he does  s o ,  

t h e n  he may be r e g a r d e d  as  a Muslim, which  w i l l  change t h e i r  i l l e g a l  

i n t e r m a r r i a g e  to  a l e g a l  one .  But i f  he does  n o t  do s o ,  some l o g i c a l  

a l t e r n a t i v e s  m igh t  happen :  ( 1 )  t h e  Muslim woman may l o s e  h e r  "most

v a l u a b l e "  a s s e t  ( f a i t h ) ,  ( 2 )  she w i l l  n o t  be immune from u n n e c e s s a r y  

t e n s i o n s  and m e n ta l  c o n f l i c t s ,  (3 )  t h e  m a r r i a g e  may b r e a k  up ,  (4 )  b o t h  

t h e  w i f e  and t h e  husband may g r a d u a l l y  become o f  no r e l i g i o n .  B e s id e s  

t h a t  a Muslim woman w i l l  l i v e  i n  r e l a t i v e  l a c k  o f  s e c u r i t y  and f r e e d o m .

F i n a l l y ,  i t  may o b v i o u s l y  be p o i n t e d  o u t  h e r e  t h a t  no Muslim male

o r  f e m a l e ,  i s  p e r m i t t e d  to g e t  m a r r i e d  to  any one who has  no d i v i n e

book o r  A l l a h  -  s e n t  P r o p h e t  to  f o l l o w  ( e . g .  an a t h e i s t i c  or  a g n o s t i c ) .

The Holy Q u r ’an i n  s t r e s s i n g  t h i s  p o i n t  s a y s :

Do n o t  mar ry  u n b e l i e v i n g  women ( i d o l a t e r s ) ,  u n t i l  t h e y

b e l i e v e ;  a  s l a v e  woman who b e l i e v e s  i s  b e t t e r  t h a n  an

u n b e l i e v i n g  woman, even  though  she a l l u r e  y o u .  Nor mar ry

( y o u r  g i r l s )  t o  u n b e l i e v e r s  u n t i l  t h e y  b e l i e v e ;  a  man s l a v e

who b e l i e v e s  i s  b e t t e r  t h a n  an u n b e l i e v e r ,  even  though  he
(29)

a l l u r e  y o u . . . "

Th i s  p r e v i o u s  i n j u n c t i o n  r e s t r i c t s  t h e  i n t e r m a r r i a g e  w i t h  non -  

Muslim e l i g i b l e s  to  t h o s e  who do b e l i e v e  i n  A l l a h  and have a d i v i n e  

s c r i p t u r e  ( t h e  p e o p le  o f  Book) .

( 2 8 )  C H .I I  V . 2 8 5 ,
( 2 9 )  C H .I I  V . 2 2 1 .
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-1. Z. I s l a m  and i t s  message o f  t o l e r a n c e  

Freedom o f  r e l i g i o n  i n  I s l a m  i s  i n  f a c t  b u t  one of  t h e  a s p e c t s  of  

t h e  I s l a m i c  message o f  t o l e r a n c e ;  t h e  message which c o n c e r n s  p e o p le  

o t h e r  t han  Muslims ( e . g .  dhimmis or  non -dh im m is ) ,  e i t h e r  who o b t a i n  

I s l a m i c  c i t i z e n s h i p  o r  who do n o t .  These f a l l  w i t h i n  t h e  pu rv ie w  o f  

i n t e r n a l  l aw .  I  s h a l l  i n  the  n e x t  few pages  d e a l  w i t h  t h e  l e g a l  

d e r i v a t i o n  o f  t h e  message o f  t o l e r a n c e  and i t s  c h a r a c t e r i s t i c s  w i t h  a 

d i s c u s s i o n  of  t h e  r e l a t e d  i s s u e s .  R e l a t i o n s  between I s l a m i c  and no n -  

I s l a m i c  S t a t e s  and t h e  human r i g h t s  o f  t h e i r  p e o p le s  a r e  c o v e re d  by 

I s l a m i c  i n t e r n a t i o n a l  l aw .  Th is  s h a l l  be d e a l t  w i t h  i n  t h e  f o l l o w i n g  

c h a p t e r s .

The f i r s t  g o a l  o f  I s l a m ,  was to  overcome the  most aw fu l  a t o r c i t i e s

which  were p e r p e t r a t e d  i n  t h e  name o f  r e l i g i o n  by t h e  f o l l o w e r s  o f

d i f f e r e n t  r e l i g i o n s  p e r i o d i c a l l y  s e n t  to  mankind .  Th is  i s  o b v i o u s l y

shown i n  t h e  f o l l o w i n g  words o f  t h e  Holy Q u r ' a n :

"Mankind was one s i n g l e  n a t i o n ,  and A l l a h  s e n t  m esse nge rs

w i t h  g l a d  t i d i n g s  and w a rn ings  ; and w i t h  them He s e n t  the

Book i n  t r u t h ,  t o  j u d g e  be tw een  p e o p le  i n  m a t t e r s  w h e re in

t h e y  d i f f e r e d ;  But t h e  p e o p le  o f  t h e  Book, a f t e r  t h e  c l e a r

s i g n s  came to  them, d i d  n o t  d i f f e r  among t h e m s e lv e s  e x c e p t
( 3 0 )

t h r o u g h  s e l f i s h  c o n t u m a c y . . . "

By a v o i d i n g  such s h a rp  d i f f e r e n c e s  which e x i s t  be tween  th e  v a r i o u s  

r e l i g i o n s ,  and t h r o u g h  h a v in g  g o o d w i l l  and m utua l  r e s p e c t  f o r  one 

a n o t h e r ' s  r e l i g i o n ,  Muslims l e a r n e d  to b e l i e v e  s i n c e r e l y  t h a t  ev e ry  

t r u e  d i v i n e  p r o p h e t  and e v e ry  t r u e  r e v e a l e d  r e l i g i o u s  book a l l  came to 

p r e a c h  th e  one and th e  same r e l i g i o n  o f  A l l a h .  Th is  i s  one o f  t h e

( 3 0 )  C H .I I  V . 2 1 3
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Muslim f a i t h ' s  a r t i c l e s ,  i n  which Muslims must  b e l i e v e .  Hence the  Holy 

Q u r ' a n  s a y s :

They say  "Become Jews o r  C h r i s t i a n s  i f  ye would be g u id e d

( t o  s a l v a t i o n )  say  t h o u :  "Nay! ( I  would r a t h e r )  t h e  r e l i g i o n

o f  Abraham t h e  T r u e ,  and he j o i n e d  n o t  gods w i t h  A l l a h .  Say

ye "we b e l i e v e  i n  A l l a h ,  and t h e  r e v e l a t i o n  g i v e n  t o  u s ,  and

to  Abraham, I s m a i l ,  I s a a c ,  J a c o b ,  and t h e  T r i b e s ,  and t h a t

g i v e n  to  Moses and J e s u s  and t h a t  g i v e n  t o  ( a l l )  P r o p h e t s

from t h e i r  L o r d s :  we make no d i f f e r e n c e  be tween  one and
r  (31)

a n o t h e r  o f  them, and we bow to  A l l a h  ( i n  I s l a m ) . "

M oreove r ,  I s l a m  goes  so f a r  as to i n v i t e  i n  p a r t i c u l a r  p e o p le  of

t h e  book ( i . e .  Jews and C h r i s t i a n s )  to a common word t e s t i f y i n g  t h a t

t h e r e  i s  no god b u t  A l l a h  ; t h e  word upon which the  whole mankind i n

t h i s  U n i v e r s e  s h o u ld  be summoned and a bou t  which s hou ld  be i n

a g r e e m e n t .  Having done t h a t ,  I s l a m  has s o u g h t  t h e  b e s t  t h a t  can e v e r

be g a i n e d  f o r  mankind i n  t h e  p r e s e n t  l i f e  and t h e  l i f e  to  come. Thus

t h e  Holy Q u r ' a n  s a y s :

" S a y s : "  0 Peop le  o f  t h e  Book! Come t o  common te rms  as

be tw een  us  and you t h a t  we w ors h ip  none b u t  A l l a h ;  t h a t  we

a s s o c i a t e  no p a r t n e r s  w i t h  Him; t h a t  we e r e c t  n o t ,  f rom among

o u r s e l v e s ,  l o r d s  and p a t r o n s  o t h e r  t h a n  A l l a h .  I f  t h e n  t h e y

t u r n  b a c k ,  s ay  "Bear  w i t n e s s  t h a t  we ( a t  l e a s t )  a r e  Muslims
( 3 2 )

( bowing to  A l l a h ' s w i l l ) ' .

By t h e  same t o k e n ,  i n  o r d e r  to a c h i e v e  p e a c e f u l  l i f e  among a l l  

d i f f e r e n t  c o m m un i t i e s ,  t h e  Holy Q u r ' a n  asked  i t s  f o l l o w e r s  n o t  to

( 3 1 )  CH. I I  v s .  1 3 5 ,  1 2 6 .
( 3 2 )  C H . I l l  V . 6 4 .
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v i l i f y  even Chose who w orsh ip  i d o l s  or  o t h e r  s u b j e c t s  o f  w or s h ip  of  

o t h e r  p e o p l e s :

" R e v i l e  n o t  ye t h o s e  whom t h e y  c a l l  upon b e s i d e s  A l l a h ,  l e s t
(33)

t h e y  o u t  o f  s p i t e  r e v i l e  A l l a h  i n  t h e i r  i g n o r a n c e . . "

For  h a v in g  a l l  n a t i o n a l i t i e s  of  t h e  wor ld  harmonized  w i t h  one

a n o t h e r ,  and an a c t u a l  way o f  democracy e s t a b l i s h e d ,  a l l  d i s t i n c t i o n s

be tw een  human b e i n g s ,  w he re ve r  they  come from, and w h a te v e r

n a t i o n a l i t i e s  t h e y  b e lo n g  t o ,  were removed when th e  Quran ic  v e r s e  s a y s :

" . . . T h e  most  honoured  o f  you i n  t h e  s i g h t  o f  A l l a h  i s  (he  who
(34)

i s )  t h e  most  r i g h t e o u s  o f  y o u . . . "

" A l l  mankind i s  t h e  p rogeny  of  Adam and Adam was f a s h i o n e d  o u t  o f  c l a y .

Behold !  e v e r y  c l a i m  o f  p r i v i l a g e  w h a te v e r  t h a t  o f  b lood  o r  p r o p e r t y ,  i s
( 3 5 )

u n d e r  ray h e e l s . . . "  Thus s a i d  t h e  Holy P r o p h e t  ( s . a . w . )  i n  h i s  l a s t

sermon.

Muslims a r e  a l s o  d i r e c t e d  to  be f u l l y  j u s t  and f a i r  w i t h  a l l

p e o p l e ;  even  w i t h  t h o s e  who h a t e  them or  to  whom they  have  an a v e r s i o n :

"0  ye who b e l i e v e !  s t a n d  o u t  f i r m l y  f o r  A l l a h ,  a s  w i t n e s s e s

to  f a i r  d e a l i n g ,  and l e t  n o t  h a t r e d  o f  o t h e r s  to  you make you

swerve t o  wrong and d e p a r t  f rom j u s t i c e .  Be j u s t :  t h a t  i s
(36 )

n e x t  to  P i e t y . "

F u r t h e r m o r e ,  t h e  s o c i a l  r e l a t i o n s h i p  be tween  Muslims and non-Muslims 

s h o u ld  be so deepened  so t h a t  t h e  p u b l i c  c h a r i t y ,  f o r  i n s t a n c e ,  s hou ld  

be d i r e c t e d  to  t h e  n a t i o n a l  w e l f a r e  o r  the  a m e l i o r a t i o n  of  mankind i n

(33)  CH. VI v .6 4
( 3 4 )  CH. XLIX V . 1 3
(35 )  S i r a t  -  ( t h e  l i f e  of  Muhammad) Ib n  I s h a q ,  p . 6 4 9 .
( 3 6 )  CH. V V . 9  -  Th is  u p r i g h t n e s s  p r i n c i p l e  which has  n o t  met y e t  w i t h  
anywhere b u t  i n  I s l a m ,  t h e  I n t e r n a t i o n a l  law of  t h e  modern West s t i l l  
s t a n d s  s o r e l y  i n  need o f ,  f o r  a w or ld  dom ina ted  by th e  s t r o n g e r .
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g e n e r a l .  The f o l l o w i n g  Quran ic  v e r s e  shows t h a t  Muslims and non-  

Muslims sho u ld  no t  o n l y  g i v e  c h a r i t y  f o r  the  w e l f a r e  of  t h e i r  own c o 

r e l i g i o n i s t s  b u t  a l s o  f o r  t h a t  o f  non-Musl im s .  Thus I s l a m  does  n o t  

a l l o w  t h e  d i f f e r e n c e  of  r e l i g i o n  to  be a h i n d r a n c e  to the  b e s to w a l  of  

c h a r i t y  upon a d e s e r v i n g  p e r s o n :

" I t  i s  n o t  r e q u i r e d  o f  t h e e  (0  A p o s t l e ) ,  t o  s e t  them on t h e  

r i g h t  p a t h ,  b u t  A l l a h  s e t s  on t h e  r i g h t  p a t h  whom He 

p l e a s e t h .  Whatever  o f  good ye g i v e  b e n e f i t s  yo u r  own s o u l s ,  

and ye s h a l l  o n l y  do so s e e k i n g  t h e  " F a ce "  o f  A l l a h .

Whatever  good ye g i v e , s h a l l  be r e n d e r e d  back t o  you and ye
(37)

s h a l l  n o t  be d e a l t  w i t h  u n j u s t l y . "

These p r e v i o u s  g u i d i n g  p r i n c i p l e s  were p r a c t i c a l l y  enhanced  as

e a r l y  as  t h e  a d v e n t  o f  I s l a m ,  i n  forms of  so known " s e c u r i t i e s "  be tw een

Musl ims and non-Mus l im s .  The Holy P r o p h e t  ( s . a . w . )  a c t e d  upon t h e s e ,

and h i s  Or thodox C a l i p h i s  ( s u c c e s s o r s )  l a t e r  a f t e r  h im.  Almost  i n  the

m idd le  o f  t h e  f i r s t  decade  o f  a l - H e g e r a h ,  t h e  f i r s t  c h a r t e r  be tween

Muslims and non-Musl ims was c o n c l u d e d .  I t  was g r a n t e d  to the
(38)

C h r i s t i a n s  o f  S t .  C a t h e r i n e ' s  ch u rc h  n e a r  Mount S i n a i .  Through

t h i s  t h e  P r o p h e t  h i m s e l f  and h i s  f o l l o w e r s  e r e c t e d  the  most  nob le  

monument o f  e n l i g h t e n e d  t o l e r a n c e  t h a t  has  been p roduced i n  the  h i s t o r y  

o f  t h e  World,  and th e m s e lv e s  g u a r a n t e e d  th e  f o l l o w i n g  l e g a l  r i g h t s  f o r  

t h e  b e n e f i t  o f  non-Musl ims i n  g e n e r a l :  ( a )  They ( t h e  C h r i s t i a n s )  were

n o t  to  be u n f a i r l y  t a x e d  ( w i t h  r e g a r d  to  t h i s  p o i n t  i n  p a r t i c u l a r  I

s h a l l  t r y  to  g i v e  a f u l l  a c c o u n t  l a t e r  o n ) .  (b )  No b i s h o p  was to  be 

d r i v e n  o u t  o f  h i s  b i s h o p r i c .  ( c )  No C h r i s t i a n  was t o  be f o r c e d  to

r e j e c t  h i s  r e l i g i o n .  (d )  No monk was to  be e x p e l l e d  from h i s

( 3 7 )  CH .I I  V . 2 7 2 .
( 3 8 )  The s p i r i t  o f  I s l a m  -  A. A l i  p . 79
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m o n a s t e r y .  ( e )  No p i l g r i m  was to be d e t a i n e d  from h i s  p i l g r i m a g e .

( f )  Nor were t h e  C h r i s t i a n  c h u rc h e s  to  be p u l l e d  down f o r  the  sake  of
(39)

b u i l d i n g  mosques o r  houses  f o r  the  Musl ims.  In  a d d i t i o n  to  t h a t ,

C h r i s t i a n  women m a r r i e d  to  Muslims were to  e n jo y  t h e i r  own r e l i g i o n ,

and n o t  t o  be s u b j e c t e d  to  c om puls ion  o r  annoyance  o f  any k i n d  on t h a t

a c c o u n t .  I f  t h e  C h r i s t i a n s  s hou ld  s t a n d  i n  need of  a s s i s t a n c e  f o r  the

r e p a i r  o f  t h e i r  c h u rc h e s  o r  m o n a s t e r i e s ,  o r  any m a t t e r  p e r t a i n i n g  to

t h e i r  r e l i g i o n ,  t h e  Muslims were to  a s s i s t  them. Should the  Muslims be

engaged i n  h o s t i l i t i e s  w i t h  o u t s i d e  C h r i s t i a n s ,  no C h r i s t i a n  r e s i d e n t

among th e  Muslims s hou ld  be t r e a t e d  w i t h  con tem pt  on a c c o u n t  o f  h i s

c r e e d .  However , f o r  t h e  f i r s t  c l a u s e  s t a t e d  i n  t h e  b e g i n n i n g  o f  t h i s

c h a r t e r ,  Muslims were to  p r o t e c t  t h e  non-Musl ims ( C h r i s t i a n s ) ,  to

d e fe n d  t h e i r  c h u r c h e s ,  t h e  r e s i d e n c e s  o f  t h e i r  p r i e s t s  and to  gua rd

them from a l l  i n j u r i e s .  Conce rn in g  t h i s  p o i n t  t h e  Holy Q ur ’an s a y s :

"To those against whom war is made, permission is given (to

fight) because they are wronged; - and verily, Allah is most

Powerful for their aid; - (They are those who have been

expelled from their homes in defiance of right - (for no

cause) except that they say, "our Lord is Allah". Did not

Allah check one set of people by means of another, there

would surely have been pulled down monasteries, churches,

synagogues, and mosques, in which the name of Allah is
(40)

commemorated in abundant measure..."

(39)  In  h i s  book "Fu tuh  a l - B u l d a n "  t r a n s l a t e d  by P. H i t t i  p .  192 a l -  
B a l a d h u r i  r e c o r d e d  t h a t  i n  the  r e i g n  o f  a l -W al iê l  b .  Abd a l - M a l i k ,  t h e  
C a t h e d r a l  o f  S t .  John was p u l l e d  down to be j o i n e d  to t h e  Mosque. 
L a t e r  when Umar b.  A b d u l - a z i z  became c a l i p h ,  t h e  C h r i s t i a n s  compla ined  
o f  what  a l - w a l i d  had done "Umar (R .A .A .)  w r o te  to h i s  Amil (G overnor )  
o r d e r i n g  him t o  r e t u r n  to  t h e  C h r i s t i a n s  t h a t  p a r t  which was added to  
t h e  mosque from t h e i r  c h u r c h . "
(40 )  CH.XXII v s .  3 9 , 4 0 .  Again ,  i n  h i s  l i f e t i m e  the  P r o p h e t  ( s . a . w . )  
c o n c lu d e d  a t r e a t y  w i t h  t h e  C h r i s t i a n s  o f  N a j ra n  i n  a l -Yaman,  i n  which 
h e ,  b e s i d e s  t h e i r  s e c u r i t y  of  p e r s o n  and p r o p e r t y ,  g r a n t e d  to them the 
e n t i r e  a u t h o r i t y  o f  nom ina te  t h e i r  b i s h o p s  and p r i e s t s  to t h e  community 
i t s e l f .  a l - B - a l a d h u r i  -  " F u tuh  a l - B u l d a n "  -  t r a n s l a t e d  by P . H i t t i  p . 98 .
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L a t e r  i n  the  g l o r i o u s  r e i g n  o f  t h e  second  c a l i p h  'Umar,  h i s t o r y  

r e c o r d e d  t h e  b e s t  p r a c t i c a l  example o f  t h e  f a i r  t r e a t m e n t  o f  n o n -  

Muslims i n  t h e  m a t t e r  o f  t h e i r  r e l i g i o n .  Over t h e r e  i n  A Elia  

" J e r u s a l e m "  when i t  s u b m i t t e d  to  Musl ims,  'Umar,  upon h i s  e n t e r i n g  i t ,  

went  s t r a i g h t  to  t h e  Temple o f  t h e  P r o p h e t  David where he o f f e r e d  h i s  

s a l a t  " p r a y e r "  unde r  t h e  P r o p h e t ’s Arch .  Meanwhile ,  t h e  p e o p l e  o f  

AElia  were g i v e n  t h e  w e l l  known 'U mar ' s  S e c u r i t y " ,  i n  which the  

f o r e s t a t e d  l e g a l  r i g h t s  o f  non-Musl ims were a g a i n  emphaz ised :

" I n  t h e  name of  A l l a h ,  t h e  M e r c i f u l ,  t h e  Com pass iona te !  Th i s  i s

t h e  s e c u r i t y  which 'Umar, t h e  s e r v a n t  o f  A l l a h ,  t h e  commander o f  t h e

f a i t h f u l ,  g r a n t s  to  t h e  p e o p le  o f  / f e l i a .  He g r a n t s  to a l l  w h e th e r  s i c k

o r  sound ,  s e c u r i t y  f o r  t h e i r  l i v e s ,  t h e i r  p o s s e s s i o n s ,  t h e i r  c h u r c h e s

and t h e i r  c r o s s e s ,  and f o r  a l l  t h a t  c o n c e r n s  t h e i r  r e l i g i o n .  T h e i r

c h u r c h e s  s h a l l  n o t  be changed i n t o  d w e l l i n g  p l a c e s ,  n o r  d e s t r o y e d ,

n e i t h e r  s h a l l  th e y  nor  t h e i r  a p p u r t e n a n c e s  be i n  any way d i m i n i s h e d ,

no r  t h e  c r o s s e s  o f  t h e  i n h a b i t a n t s  no r  a ugh t  o f  t h e i r  p o s s e s s i o n s ,  n o r

s h a l l  any c o n s t r a i n t  be p u t  upon them i n  the  m a t t e r  o f  t h e i r  f a i t h ,  no r
(41)

s h a l l  any one o f  them be ha rm e d ."

However ,  t h e  f o r e g o i n g  human r i g h t s  a r e  n o t  r e s s t r i c t e d  to  a  

p a r t i c u l a r  s e c t  o r  g roup  o f  a p a r t i c u l a r  r e l i g i o n ,  b u t  to  a l l  n o n -  

Muslims . In  t h e  f o l l o w i n g  words of  Habib I b n .  M as lamah 's  t r e a t y  

co n c lu d e d  w i t h  D a b i l  t h e r e  i s  c l e a r  r e f e r e n c e  to  v a r i o u s  g r oups  o f  

r e l i g i o n  :

(41 )  P r e a c h i n g  of  I s l a m  -  T.W. Arnold  p . 56.
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" I n  t h e  name of  A l l a h  . . .  Th is  i s  t r e a t y  of  Habib . . .  w i t h  the

I C h r i s t i a n s ,  Magians and Jews o f  D a b i l ,  i n c l u d i n g  t h o s e  p r e s e n t  and
(42)

a b s e n t .  I  have  g r a n t e d  you s a f e t y  . . . "

T h e r e f o r e ,  b e s i d e s  t h e i r  r i g h t s  to keep t h e i r  own l a n g u a g e s  and

c u s to m s ,  to  open t h e i r  own s c h o o l s  and c o l l e g e s  and to  be v i s i t e d  by

m i s s i o n a r i e s  o f  t h e i r  own f a i t h  from C h r i s t e ndom ,  I s l a m i c  law h a s  e v e r

s i n c e  g i v e n  the  non-Musl ims r i g h t s  which a r e  s t i l l  up to  now unknown i n

t h e  W est ,  such  as  j u d i c i a l  autonomy.  Th is  p r i n c i p l e ,  which e x i s t s  due

to  t h e  g r e a t  r e s p e c t  a t t r i b u t e d  to r e l i g i o n  and to  t h e  f a c t  t h a t  i t  i s

t h e  o n ly  way o f  e n s u r i n g  t h e  i n t e g r i t y  o f  a l l  r e l i g i o u s  g r oups  e x i s t i n g

among Musl ims ,  forms one o f  t h e  b a s i c  c h a r a c t e r i s t i c s  of  I s l a m i c  l aw .

I n  t h e  f o l l o w i n g  v e r s e s  o f  t h e  Holy Q u r ' a n ,  t h e  s a i d  p r i n c i p l e  i s

o b v i o u s l y  p r e s c r i b e d :

" L e t  t h e  p e o p le  o f  t h e  Gospe l  j u d g e  by what  A l l a h  h a t h

r e v e a l e d  t h e r e i n -  I f  any do f a i l  to  j u d g e  by ( t h e  l i g h t  o f )

what  A l l a h  h a t h  r e v e a l e d ,  t h e y  a r e  (no b e t t e r  t h a n )  t h o s e  who

r e b e l -  To t h e e  we s e n t  t h e  s c r i p t u r e  i n  t r u t h ,  c o n f i r m i n g

t h e  s c r i p t u r e  t h a t  came b e f o r e  i t  i n  s a f e t y ,  so j u d g e  be tween

them by what A l l a h  h a t h  r e v e a l e d ,  and f o l l o w  n o t  t h e i r  v a i n

d e s i r e s  d i v e r g i n g  from t h e  T r u th  t h a t  h a t h  come to  t h e e -  To
( 4 3 )

e a c h  among you have we p r e s c r i b e d  a  law and an  open w ay ."

Though th e  f o r e s t a t e d  v e r s e s  were r e v e a l e d  to c o n c e r n  the  

C h r i s t i a n s  i n  p a r t i c u l a r ,  t h e  f o l l o w i n g  Q u r ' a n i c  s t a t e m e n t  came t o  g i v e  

t h e  J e w i s h  p e o p le  t h e  same r i g h t :

( 42 )  Majmouat  a l - W a t a i ' q  a l - S a i a s i a h  -  M. H a m id - u l l a h  -  d a r  a t  Arshad 
p u b l i c a t i o n s  -  p a r .  346 p . 370.  See a l s o  Fu tuh a l - B u l d a n - a l - B a l a d w i  
t r a n s l a t e d  by P. H i t t i  p . 314 .
(43)  CH. V v s .  5 0 ,5 2 .
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I f  t h e y  ( Je w s)  do come to  t h e e ,  e i t h e r  j u d g e  between  them, o r

d e c l i n e  t o  i n t e r f e r e -  I f  thou  d e c l i n e ,  t h e y  c a n n o t  h u r t  t h e e

i n  t h e  l e a s t -  I f  t h o u  j u d g e ,  j u d g e  i n  e q u i t y  be tween  them.
( 4 4 )

For A l l a h  l o v e t h  t h o s e  who j u d g e  i n  e q u i t y . . . "

The p r a c t i c e  of  t h e  Holy P r o p h e t  ( s . a . w . )  c o n c e r n in g  t h i s  m a t t e r ,

was i n  harmony w i t h  t h e  s p i r i t  o f  t h e  Holy Q u r ' a n .  Accord ing  to  a l -

B u k h a r i , i t  i s  s t a t e d  t h a t  " t h e  P r o p h e t  i s  r e c o r d e d  to  have d e l i v e r e d  a

j u d g m e n t ,  i n  an a d u l t e r o u s  c a se  i n v o l v i n g  two Jew s .  He asked f o r  t h e i r
( 4 5 )

Book "Law o f  Moses" ,  and a c c o r d i n g l y  o r d e r e d  them to  be p u n i s h e d .

The s a i d  au tonomy,  however ,  as  the  Muslim j u r i s t s  have i n f e r e d ,  i s  

n o t  a p p l i c a b l e  o n ly  to  t h e  C h r i s t i a n s  o r  Jews ,  who were o b v i o u s l y

m en t ioned  i n  t h e  Holy Q u r ' a n ,  b u t  a l s o  c o v e rs  a l l  p e o p le  of  d i f f e r e n t  

r e l i g i o n s .  At t h e  same t im e ,  t h e  I s l a m i c  j u r i s d i c t i o n  can however  be 

a p p l i c a b l e  to  them whenever  t h e  two non-Musl im p a r t i e s  so c h o o s e .  

" N e i t h e r  i n  t h e  Holy Q u r ' a n  o r  Sunnah i s  t h e r e  any a u t h e n t i c  t e x t  t h a t

c o n f i n e s  t h i s  j u d i c i a l  autonomy to  p e r s o n a l  b e h a v io u r  o r  i n t e r g r o u p

r e l a t i o n s  o f  non-Musl ims com m un i t i e s .  R a t h e r ,  i t  t e n d s  to  r e l i e v e  no n -

Muslims s u b j e c t s  f rom any I s l a m i c  p r o h i b i t i o n  r e l a t i n g  to  m a t t e r s  which 

a r e  p e r m i t t e d  i n  t h e i r  r e s p e c t i v e .  Pe rhaps  t h e  b e s t  examples  a r e

i n t o x i c a n t s  and p o r k .  The p r a c t i c e  of  t h e  P r o p h e t  and t h a t  o f  a l l

C a l i p h s  had been  t h a t  whereas  t h e s e  a r e  f o r b i d d e n  to  Musl ims,  dhimmi

s u b j e c t s  a r e  p e r m i t t e d  t h e i r  f r e e  use and a l low e d  to  t r a d e  i n  them.

Muslim j u r i s t s  a r e  unanimous on the  p o i n t  t h a t  i n  any s u i t  o f  law 

r e g a r d i n g  t r a d e  i n  i n t o x i c a n t s  o r  po rk  w h e re in  one o f  t h e  p a r t i e s  i s  a

( 4 4 )  CH. V V . 4 5 .
(45 )  S i r a t  ( t h e  l i f e  of  Muhammad) -  Ib n  I sh a q  -  A ra b ic  p . 393
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Muslim,  o n l y  the  r i g h t s  o f  t h e  dhimmi p a r t y  a r e  r e c o g n i s e d  and
(46)

g u a r a n t e e d . "  N o n e t h e l e s s ,  w i t h  the  e x c e p t i o n  o f  " P e r s o n a l  Law",

t h i s  i s  n o t ,  however ,  t h e  c a s e ,  s i n c e  t h e  w e s t e r n  l e g a l  codes  have 

been  ad o p te d  by most  Muslim c o u n t r i e s ,  where t h e  a c t i o n s  o f  a l l  

s u b j e c t s  i n c l u d i n g  Muslims a r e  t o  be r e g u l a t e d  by such c o d e s .

Now l e t  us  d e m o n s t r a t e  the  p o i n t  wh ich has  been  o f t e n  c i t e d  as

th e  main d i s c r i m i n a t o r y  f e a t u r e  i n  I s l a m i c  human r i g h t s .  Th is  p o i n t

i s  t h e  c o n c e p t  o f  " a l - J i z y a h "  i n  I s l a m .  T r a d i t i o n a l l y ,  a l - Z i z y a h  i s  

an A ra b ic  te rm  d e r i v i n g  from ve ry  ( J a - z a )  "he gave s a t i s f a c t i o n " ,

which  means " p o l l  t a x " .  Th is  i s  t h e  t a x  t h a t  i s  l e v i e d  on t h e  f r e e  

non-Musl im  s u b j e c t s  o f  t h e  I s l a m i c  s t a t e ,  b e c a u s e  i t  i s  a com pe nsa t ion  

f o r  t h e  p r o t e c t i o n  which  g u a r a n t e e d  them, t h e  non-Musl im s u b j e c t ,

f reedom  from m i l i t a r y  s e r v i c e .

R e g a rd in g  th e  p e o p le  f rom whom i t  sho u ld  be c o l l e c t e d ,  s a i d  Abu
(47)

Yusuf  i n  h i s  l e t t e r  to  C a l ip h  Harun:  " t h e  J i z y a h  t a x  l i e s  on a l l

i n h a b i t a n t s ,  e x c e p t  women and c h i l d r e n ,  o f  Ahl al-Dhimmah i n  a l - S a w a d ,

a l - H i r a  and o t h e r  p l a c e s ,  i . e .  on Jews ,  C h r i s t i a n s ,  Majus ,  S a b i s  and

S a m a r i t a n s  . . .  J i z y a h  i s  n o t  c o l l e c t e d  from th e  poor  on whom Sadaga

( c h a r i t y )  i s  s p e n t ,  no r  f rom a b l i n d  man w i t h o u t  c r a f t  o r  o c c u p a t i o n ,
(48)

n o r  f rom a c r i p p l e ; . . . "

I t  i s  a lw ays  t h o u g h t  t h a t  a l - J i z y a h  i s  a t a x  imposed on non -  

Musl ims i n  exchange  f o r  a l l o w i n g  them to  m a i n t a i n  t h e i r  f a i t h s ;  bu t  

though  i n  f a c t ,  i t  q u i t e  d i f f e r s  f rom a l - Z a k a t  ( o b l i g a t o r y  c h a r i t y )  

wh ich i s  t a k e n  from Musl ims ,  i t  i s  u n f o r t u n a t e l y  m i s u n d e r s t o o d .

(46)  I s l a m i c  law -  S. Ramadan r e f e r r e d  to  a l - G a s a s  p .  134.
(47 )  T a x a t i o n  i n  I s l a m  -  Ben Shamesh ( K i t a b  a l - K h a r a j )  v o l .  3 p . 84 .
(48)  Upon t h i s  d e c i s i o n  a l l  Muslim j u r i s t s  a g re e d  -  Ahkam Ahl a l -  
Dhimmah -  Ib n  Qayyim p .4 9 .
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R e l i g i o n ,  a c c o r d i n g  to  the  Holy Q u r ' a n  and s unnah ,  r i s e s  f a r  above a l l

m a t e r i a l  v a l u e s .  T h i s  was so emphazised by t h e  w e l l  known C a l i p h  'Umar

Ib n  Abd a l - A z i z ,  when he wro te  an sw e r in g  one o f  h i s  g o v e r n o r s '  l e t t e r :

"You have asked  me to a l l o w  you to  c o l l e c t  t h e  huge amounts o f  a l -

J i z y a h  owed by Jews ,  C h r i s t i a n s  and Majus o f  a l - H i r a  b e f o r e  t h e y

a c c e p t e d  I s l a m .  My r e p l y  i s  t h a t  A l l a h  has  s e n t  t h e  P r o p h e t  Muhammad
(49)

( S- A.W.) to  i n v i t e  p e o p le  to  I s l a m  and n o t  as  a t a x  c o l l e c t o r . . . "

A ga in ,  a c c o r d i n g  to  the  p r a c t i c e  of  C a l i p h s  and th e  m a j o r i t y  o f  Muslim
(50)

j u r i s t s  a l - J i z y a h  c a n n o t  be c o n s i d e r e d  as  a pun ishm ent  f o r

r e j e c t i n g  I s l a m .  I f  i t  i s  so c o n s i d e r e d  ( t h i s  i s  t h e  o p i n i o n  of  Ibn

a l - Q a y y i m l ,  i t  would t h e n  be a form o f  c o m pu ls ion  which runs  a g a i n s t

t h e  s p i r i t  o f  t h e  f o l l o w i n g  Quran ic  i n j u n c t i o n :

"Let there be no compulsion in religion: Truth stands
(51)

out clear from Error...."

Were i t  a f i n e  f o r  r e j e c t i n g  I s l a m ,  t h o s e  who a r e  women, c h i l d r e n ,  t h e

p o o r ,  monks,  and a l l  t h o s e  who c a n n o t  a f f o r d  a l - J i z y a h  would n o t  have

be e n  exempted u n d e r  i t .

M oreover ,  such  p e o p le  who became i n  need a r e  n o t  o n l y  exempt f rom 

p a y in g  i t ,  b u t  a r e  e n t i t l e d  to  be g i v e n  p e n s i o n s  from t h e  I s l a m i c  

t r e a s u r y .  Umar, t h e  C a l i p h  was r e p o r t e d  to h a ve :  "once  met a b l i n d  o ld  

man b e g g in g  and asked  him how he came to  t h i s  s t a t e .  When he in fo rm e d  

him t h a t  he was a Jew o f  a h l  a l -Dhimmah, and t h a t  t h e  demands o f  t h e  

a u t h o r i t i e s  f o r  t h e  payment  o f  h i s  J i z y a h  co u p le d  w i t h  h i s  needs  and

(49 )  T a x a t i o n  i n  I s l a m ,  p . 93 .
( 5 0 )  " T h i s  t a x  was n o t  imposed on the  C h r i s t i a n s ,  as  some would have 
us  t h i n k ,  as  a p e n a l t y  f o r  t h e i r  r e f u s a l  to  a c c e p t  t h e  Muslim f a i t h ,  
b u t  was p a id  by them i n  common w i t h  t h e  o t h e r  dhimmis or  non-Musl im 
s u b j e c t s  o f  t h e  s t a t e  whose r e l i g i o n  p r e c l u d e d  them from s e r v i n g  i n  the  
army,  i n  r e t u r n  f o r  the  p r o t e c t i o n  s e c u r e d  f o r  them by the  army o f  the  
Musulmans" s a i d  T.W. Arnold -  The P r e a c h i n g  o f  I s l a m  p . 6 0 .
( 5 1 )  C H .I I  V . 2 5 6 .
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o ld  age had b r o u g h t  him to t h i s  s t a t e ,  he took  him by h i s  hand and 

o r d e r e d  t h e  t r e a s u r y  o f f i c i a l s  to  a l l o w  him s o m e t h in g .  He t h e n  o r d e r e d  

t h e  T r e a s u r e r  to  lo o k  a f t e r  such  p e o p le  i n c a p a c i t a t e d  by o l d  a g e ,  

r e c i t i n g  :
(52)

"Alms a r e  f o r  t h e  poor  and t h e  n e e d y . . . "

A l - J i z y a h  was imposed on t h e  non-Musl ims by t h e  f o l l o w i n g  Q uran ic

v e r s e ,  wh ich e x p l i c i t l y  s t a t e s :

" F i g h t  t h o s e  who b e l i e v e  n o t  i n  A l l a h  n o r  t h e  l a s t  d a y ,  n o r

h o l d  t h a t  f o r b i d d e n  which h a t h  been  f o r b i d d e n  by A l l a h  and

His  A p o s t l e .  Nor acknowledge t h e  r e l i g i o n  o f  t r u t h ,  ( e v e n  i f

t h e y  a r e )  o f  t h e  p e o p le  o f  t h e  Book, u n t i l  t h e y  pay t h e

" J i z y a h "  w i t h  w i l l i n g  s u b m i s s i o n ,  and f e e l  t h e m s e lv e s
(53)

s u b d u e d . . . "

Th is  i s  t h e  on ly  Q u r ' a n i c  i n j u n c t i o n  which m e n t ions  a l - J i z y a h  i n  t h e

whole Q u r ' a n  and b r o u g h t  a b o u t  a p e c u l i a r  t r e a t m e n t  to  t h e  non-Musl ims

( i . e .  C h r i s t i a n s ,  Jews and M a ju s ) .  Th is  sho u ld  be w e l l  u n d e r s t o o d  i n

o r d e r  to  make s e n s e  o f  t h e  n a t u r e  o f  a l - J i z y a h  when c o n s i d e r i n g  th e

f a c t  t h a t  t h e  non-Musl ims a r e  exempted from m i l i t a r y  c o n s c r i p t i o n .  I t s

f a i r  i m p o s i t i o n  can  be e a s i l y  r e a l i z e d ,  when we a l l  know t h a t  t h e

I s l a m i c  S t a t e  i s  an i d e o l o g i c a l  o n e .  The i d e o l o g y  i s  one i n  which th e

non-Musl ims do n o t  b e l i e v e .  At t h e  same t im e t h e y  a r e  s u b j e c t s  w i t h

r i g h t s  and d u t i e s  e q u a l  to  t h o s e  o f  any Muslim s u b j e c t ,  who need to be

p r o t e c t e d  and d e fe n d e d  a g a i n s t  any i n t e r n a l  o r  e x t e r n a l  a g r e s s i o n s .

For  t h i s  a lo n e  they  pay a l - J i z y a h .  Tha t  i s  why i t  was c a l l e d  by some
(54)

Muslim j u r i s t s  " p r o t e c t i o n  t a x " .  I n  b a c k in g  up the  f o r e g o i n g

(52 )  T a x a t i o n  i n  I s l a m  -  Ben Shamesh -  v o .3  p . 87 .
(53)  CH. IX V . 2 9 .
(54)  I s l a m i c  law -  S. Ramadan p . 124.
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i n f e r e n c e ,  t h e  Holy P r o p h e t  ( s . a . w . )  was r e p o r t e d  to have w r i t t e n  to 

one o f  h i s  G overnors  s a y i n g :

"He who sa ys  ou r  p r a y e r s  t u r n i n g  h i s  f a c e  ( d i r e c t i o n  to Meccah)

where we t u r n  o u r s  and s h a r e s  ou r  food i s  c o n s i d e r e d  a Muslim unde r

A l l a h ' s  and th e  P r o p h e t ' s  p r o t e c t i o n .  Those of  t h e  Majus who a c c e p t

I s l a m  a r e  s a f e  bu t  t h o s e  who r e f u s e  have t o  pay a l - J i z y a h  f o r  t h e i r

p r o t e c t i o n . " ( 5 5 )  As m a t t e r  o f  f a c t ,  d u r i n g  the  t ime of  Umar the  second

c a l i p h ,  on b e in g  in fo rm e d  t h a t  t h e  Romans had r a i s e d  an enormous army

w i t h  which to  d r i v e  back  t h e  Musl ims,  t h e  Muslim commander i n  c h e i f ,

Abu Ubaydah,  a c c o r d i n g l y  w ro te  to t h e  g o v e r n o r s  o f  S y r i a ,  o r d e r i n g  them

to  pay back  a l l  a l - J i z y a h  t h a t  had been c o l l e c t e d  from t h e  c i t i e s ,  and

w r o te  to  t h e  p e o p l e ,  s a y i n g  "We g iv e  you back th e  money t h a t  we took

from you ,  as  we have r e c e i v e d  a news t h a t  a s t r o n g  f o r c e  i s  a d v a n c in g

a g a i n s t  u s .  The ag re e m e n t  between  us  was t h a t  we shou ld  p r o t e c t  you ,

as  t h i s  i s  n o t  now i n  o u r  power,  we r e t u r n  you a l l  t h a t  we t o o k .  But

i f  we a r e  v i c t o r i o u s  we s h a l l  c o n s i d e r  o u r s e l v e s  bound to  you by the
(56)

o l d  te rms  o f  o u r  a g r e e m e n t . "

I n  a n s w e r in g  a q u e s t i o n  such  as  w h e th e r  o r  n o t  t h e  i m p o s i t i o n  of  

a l - J i z y a h  t a x  i s  o b l i g a t o r y  on t h e  p a r t  o f  Muslim r u l e r s  o v e r  t h e  n o n -  

Muslim s u b j e c t s  i n  the  modern t i m e s .  P r o f .  A. Doi s a y s :  i t s  i m p o s i t i o n  

o r  n o t  w i l l  depend on t h e  c i r c u m s t a n c e s  unde r  which t h e  Muslim c o u n t r y  

l i v e s .  On t h e  b a s i s  o f  a l - J i z y a h  b e ing  a t a x  l i k e  any o t h e r  t a x ,  he 

c o n c lu d e d  by g i v i n g  an example o f  Saudi  A r a b ia  as  an o i l  r i c h  c o u n t r y ;

(55)  T a x a t i o n  i n  I s l a m  -  Ben shamesh v o l .  I l l  p . 89 .
(56)  P r e a c h i n g  o f  I s l a m  -  T.W. Arnold p . 61 .  He a l s o  c a r r i e d  on to  
s a y :  " i n  a c c o r d a n c e  w i t h  t h i s  o r d e r ,  enormous sums were p a id  back ou t  
o f  t h e  s t a t e  t r e a s u r y ,  and C h r i s t i a n s  c a l l e d  down b l e s s i n g s  on the  head 
o f  t h e  Musl ims,  s a y i n g  "May A l l a h  g i v e  you r u l e  o v e r  us a g a in  and make 
you v i c t o r i o u s  o v e r  the  Romans ; had i t  been t h e y ,  t h e y  would n o t  have 
g i v e n  us  back a n y t h i n g ,  b u t  would have t a k e n  a l l  t h a t  remained  w i t h  
u s " .
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i f  i t  can do away w i t h  a number of  t a x e s  which  a r e  p a y a b le  by th e

c i t i z e n s  i n  o t h e r  c o u n t r i e s ,  a l - J i z y a h  may be a b o l i s h e d .  Also he added

t h a t  i n  t h e  modern t i m e s , non-Musl ims may be exempted on th e  b a s i s  o f

r e c i p r o c i t y  f o r  t h e  f a c t  t h a t  many Muslims nowadays l i v e  i n  non-Musl im
(57)

and s e c u l a r  s t a t e s .

Even i f  I  do a g re e  w i t h  P r o f .  A. Doi on exempt ing  th e  non-Musl ims 

from p a y in g  i t  f o r  one o f  t h e  r e a s o n s  he m en t io ned  e . g .  " r e c i p r o c i t y " ,

I  do n o t  s h a r e  w i t h  him th e  i d e a  o f  t a k i n g  t h e  r i c h n e s s  o r  p r o s p e r i t y  

o f  t h e  s t a t e  as  a r e a s o n .  From what h a s  been above s t a t e d ,  we have 

l e a r n e d  t h a t  a l - J i z y a h  was no t  imposed f o r  a m a t e r i a l  p u r p o s e ,  r a t h e r  

t h a n  f o r  making th e  non-Musl ims t a k e  p a r t  o f  t h e  r e s p o n s i b i l i t y  and pay 

f o r  t h e  d e f e n c e  o f  t h e  s t a t e ,  i n  which they  have w i l l i n g l y  c hosen  to 

l i v e ,  a t  l e a s t  by a s y m b o l i c a l  amount o f  money, once t hey  were exempted 

from th e  compulsory  m i l i t a r y  s e r v i c e .  T h e r e f o r e ,  non-Musl ims may bg  

f r e e  f rom p a y in g  such  a t a x  even  under  t h e  f o r e s e e a b l e  I s l a m i c  S t a t e ,  

i f  t h e y  a r e  w i l l i n g  to i n v o l v e  t h e m s e lv e s  i n  d e f e n d i n g  t h e  s t a t e  

i n s t e a d  w i t h  Muslims a l i k e .

For  a long  t i m e ,  a l - J i z y a h  t a x  has  been  d i s c a r d e d  i n  t h e  Muslim 

w o r l d ,  and i n  modern t i m e s ,  t h e  emphas i s  has  been  on e q u a l i t y ,  as  i s  

d e m o n s t r a t e d  by t h e  c o n s t i t u t i o n s  o f  i t s  s t a t e s .  To c i t e  some 

e x a m ples :  The E g y p t i a n  C o n s t i t u t i o n  o f  1964, A r t i c l e  24 s t a t e s :

" E g y p t i a n  a r e  e q u a l  b e f o r e  t h e  l aw .  They have e q u a l  p u b l i c  r i g h t s  and 

d u t i e s  w i t h o u t  d i s c r i m i n a t i o n  be tween  them due to  r a c e ,  o r i g i n ,  

l a n g u a g e ,  r e l i g i o n  o r  c r e e d " .

(57 )  Non-Muslims u n d e r  S h a r i a h  ( I s l a m i c  law) -  A.Doi p . 58.
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Also A r t i c l e  8 ,  P a r a g r a p h  1 o f  t h e  Malayan C o n s t i t u t i o n  1957

s t a t e s :  " A l l  p e r s o n s  a r e  e q u a l  b e f o r e  t h e  law and e n t i t l e d  to  the  e q u a l  

p r o t e c t i o n  o f  t h e  l a w . "

P a r a g r a p h  2 o f  t h e  same c o n s t i t u t i o n  goes  so f a r  as to p r o v i d e  : 

"E x c ep t  a s  e x p r e s s l y  a u t h o r i z e d  by t h i s  c o n s t i t u t i o n ,  t h e r e  s h o u ld  be 

no d i s c r i m i n a t i o n  a g a i n s t  c i t i z e n s  on th e  ground on ly  o f  r e l i g i o n ,

r a c e ,  d e s c e n t  o r  p l a c e  o f  b i r t h  i n  any law o r  i n  t h e  a p p o in tm e n t  to  any 

o f f i c e  o r  employment  unde r  a p u b l i c  a u t h o r i t y  o r  i n  t h e  a d m i n i s t r a t i o n  

o f  any law r e l a t i n g  to  t h e  a c q u i s i t i o n ,  h o l d i n g  o r  d i s p o s i t i o n  o f  

p r o p e r t y  o r  the  e s t a b l i s h i n g  or  c a r r y i n g  on o f  any t r a d e ,  b u s i n e s s ,  

p r o f e s s i o n ,  v o c a t i o n  o r  employment" .

I n  i n t e r c o u r s e  be tw een  r e l i g i o n  and t a x a t i o n ,  an e x p l i c i t

s t a t e m e n t  i s  d e m o n s t r a t e d  by t h e  C o n s t i t u t i o n  o f  P a k i s t a n  unde r  t h e  

p r i n c i p l e  o f  " f reedom  o f  r e l i g i o n "  where A r t i c l e  10 (b )  s t a t e s :  "Eve ry

r e l i g i o u s  d e n o m i n a t i o n  and e v e ry  s e c t  t h e r e o f  has  t h e  r i g h t  to  

e s t a b l i s h ,  m a i n t a i n  and manage i t s  r e l i g i o u s  i n s t i t u t i o n s " .  A f t e r w a r d s  

A r t i c l e  11 comes to  make any t a x a t i o n  p a id  i n  c o n n e c t i o n  w i t h  the

m a i n t e n a n c e  and s u p p o r t  o f  t h e  r e l i g i o n ,  n u l l  and vo id  when i t

p r o v i d e s :  " S a f e g u a r d  a g a i n s t  t a x a t i o n  f o r  p u r p o se s  any p a r t i c u l a r

r e l i g i o n .  No p e r s o n  s h a l l  be compel led  to  pay any s p e c i a l  t a x  the

p r o c e e d s  o f  which  a r e  t o  be s p e n t  on t h e  p r o p a g a t i o n  o r  m a in te n a n c e  o f  

any r e l i g i o n  o t h e r  t h a n  h i s  own."

However ,  i t  i s  u n n e c e s s a r y  to  m en t ion  t h a t  p e o p le  w i t h o u t  any

d i s t i n c t i o n ,  i n  exchange  f o r  t h e i r  en joym ent  o f  w h a te v e r  c o n s t i t u t i o n a l

r i g h t s  must  s im p ly  t a k e  p a r t  i n  the  d e f e n c e  o f  t h e  homeland .  C o n c e rn -
(58)

in g  t h i s  p o i n t .  A r t i c l e  60 o f  t h e  c o n s t i t u t i o n  o f  s e c u l a r  Turkey 

o f  1961 runs  as  f o l l o w s :  "Tak in g  p a r t  i n  t h e  d e f e n c e  of  t h e  homeland i s
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t h e  r i g h t  and d u t y  of  ev e ry  Turk .  Th is  d u t y  and the  o b l i g a t i o n  to 

s e r v e  i n  t h e  armed f o r c e s  s h a l l  be r e g u l a t e d  by l a w ."

F i n a l l y ,  t h e  f o l l o w i n g  words w i l l  be s u f f i c i e n t  w i t h  which to

co n d lu d e  t h e  p r e s e n t  c h a p t e r .  Hence th e  Holy Q u r ' a n  s a y s :

" A l l a h  f o r b i d  you n o t ,  w i t h  r e g a r d  to  t h o s e  who f i g h t  you n o t

f o r  ( y o u r )  f a i t h .  Nor d r i v e  you o u t  o f  you r  homes,  f rom

d e a l i n g  k i n d l y  and j u s t l y  w i t h  them: " f o r  A l l a h  l o v e t h "  t h o s e
(59)

who a r e  j u s t . "

By s t r e s s i n g  t h e  same g r e a t  s p i r i t  o f  t h e  Holy Q u r ’a n ,  s a i d  Umar Ibn

a l - K h a t t a b ,  t h e  C a l i p h :  " I  recommend my s u c c e s s o r s  to  t r e a t  Ahl a l -

Dhimmah (non-M us l im s)  w e l l ,  to  comply w i t h  t h e i r  c o n v e n a n t s ,  p r o t e c t

them from t h o s e  who p e r s e c u t e  them and n o t  b u rden  them w i t h  more t h a n  
(60 )

t h e y  can  b e a r . "

( 5 8 )  Compare w i t h  A r t i c l e  57 o f  (A model  o f  an  I s l a m i c  C o n s t i t u t i o n )  
which sa ys  :
( a )  J i h a d  i s  a p e r p e t u a l  and i n a l i e n a b l e  d u t y ,  ( b )  i t  i s  incumbent  on 
e v e r y  Muslim t o  de fe n d  t h e  l a n d  o f  I s l a m  and I s l a m i c  o r d e r .
( 5 9 )  CH. LX v s .  8 , 9 .
(60 )  T a x a t i o n  i n  I s l a m  -  Ben shamesh v o l .  I l l  p . 8 6 .
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CHAPTER THREE

The c o n c e p t  o f  t h e  I s l a m i c  S t a t e  

" i t s  s o v e r e i g n t y  and democracy" 

and t h e  l e g a l  and p o l i t i c a l  r i g h t s  

o f  t h e  c i t i z e n s .

The m ajo r  c o n c e r n  o f  h a v in g  t h i s  c h a p t e r  as  one o f  t h e  c h a p t e r s  o f  

o u r  work ,  i s  to  t a c k l e  the  i m p o r t a n t  l e g a l  and p o l i t i c a l  r i g h t s  o f  

Muslims and non-Musl ims " i . e .  t h e  s a n c t i t y  o f  p r i v a t e  l i f e  and i t s  

s e u r i t y ,  p e r s o n a l  f reedom  and i t s  s e c u r i t y ,  f reedom o f  e x p r e s s i o n  and 

a s s o c i a t i o n ,  and p a r t i c i p a t i o n  i n  the  a f f a i r s  o f  t h e  s t a t e . . .  e t c . "  

With r e g a r d  to  t h e  b a s i c  and f u n d am e n ta l  r i g h t s ,  t h e s e  were d i s c u s s e d  

i n  t h e  f i r s t  c h a p t e r .

But b e f o r e  do ing  so I  would l i k e  to  g i v e  a  h i n t  a b o u t  t h e  n a t u r e  

and c h a r a c t e r i s t i c s  o f  t h e  I s l a m i c  s t a t e  i . e .  i t s  t r a d i t i o n a l  fo rm i n  

t h e o r y  and p r a c t i c e ,  i t s  d e c l i n e ,  and i t s  r e v i v a l  i n  t h e  t w e n t i e t h  

c e n t u r y .

As I  have p r e v i o u s l y  d e a l t  w i t h  t h e  s o u r c e s  o f  I s l a m i c  law 

" S h a r i a h "  i n  p a r t  two o f  t h e  i n t r o d u c t o r y  c h a p t e r  1 s h a l l  c o n f i n e  my 

coming d i s c u s s i o n  to  t h e  s o v e r e i g n t y  and democracy  o f  t h e  s a i d  s t a t e  i n  

t h e  f o l l o w i n g  p a g e s .

1 -  I s l a m i c  s t a t e  " i t s  s o v e r e i g n t y  and democracy"

As f o r  ‘s o v e r e i g n t y , u n l i k e  t h e  w e s t e r n  o n e ,  o r  e l s e w h e r e ,  where 

l e g a l  and p o l i t i c a l  s o v e r e i g n t y  i s  p h i l o s o p h i c a l l y  o r  o t h e r w i s e  

c o n s i d e r e d  as  b e l o n g i n g  to  t h e  p e o p l e ,  i n  I s l a m  th e  on ly  and the  s o l e  

s o v e r e i g n  and a l s o  t h e  l a w g i v e r  i s  A l l a h  the  a l m i g h t y .  He a lo n e  i s  t h e
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C r e a t o r ,  t h e  p r i n c i p a l  u n i f y i n g  f a c t o r ,  and t h e  m a s t e r  o f  t h e  u n i v e r s e  

and o f  a l l  t h a t  e x i s t  i n  i t .

The Holy Q u r ' a n  p r o v i d e s :

"He to  Whom b e lo n g s  t h e  dom inion  o f  t h e  heavens  and th e  

e a r t h :  no son  has  He b e g o t t e n ,  n o r  has  He a  p a r t n e r  i n  His

d o m in ion :  i t  i s  He who c r e a t e d  a l l  t h i n g s ,  and o r d e r e d  them
( 1 )

i n  due p r o p o r t i o n s . "

In a n o t h e r  g l o r i o u s  Q u r ' a n i c  c h a p t e r ,  i t  s a y s :

"Yea,  t o  A l l a h  b e lo n g s  t h e  dominion  o f  t h e  heavens  and t h e
( 2 )

e a r t h ;  and to  A l l a h  i s  t h e  f i n a l  g o a l  ( o f  a l l ) - "

A l s o ,  A l l a h ' s  e x c l u s i v e  r i g h t  to  the  a b s o l u t e  a u t h o r i t y  o v e r  a l l  can 

o b v i o u s l y  be se en  and r e c o g n i s e d  by r e c i t i n g  t h e  f o l l o w i n g  h o l y  v e r s e :

t h e  Command i s  f o r  none b u t  A l l a h :  He h a t h  commanded t h a t  ye

w o r s h ip  none b u t  Him: t h a t  i s  t h e  r i g h t  r e l i g i o n ,  b u t  most
(3 )

men u n d e r s t a n d  n o t  . . . "

T h i s  i s  c l e a r l y  emphas ized i n  a n o t h e r  v e r s e ,  a s  i t  s t a t e d :

"He c r e a t e d  t h e  s u n ,  moon, and t h e  s t a r s ,  ( a l l )  gove rned  by

law s  u n d e r  His  Command. I s  i t  n o t  His  t o  c r e a t e  and to

g o v e rn ?  B l e s s e d  be A l l a h ,  t h e  c h e r i s h e r  and s u s t a i n e r  o f  t h e
( 4 )

w o r l d s . . . "

A c c o r d i n g l y ,  A l l a h ' s  r i g h t  to s o v e r e i g n t y  ( l e g a l  and p o l i t i c a l )  

h a s  b e e n ,  f o r  a l l  t r u e  Muslims an u n t o u c h a b l e ,  and i r r e v o c a b l e  

p r i n c i p l e  s i n c e  t h e  a d v e n t  o f  I s l a m .  I t  i s  as  o f t e n  s t a t e d  a bove ,  a 

c o m p le te  code o f  l i f e  s u i t a b l e  f o r  a l l  p e o p le  and a g e s ,  and a u n i v e r s a l  

and e t e r n a l  mandate  o f  A l l a h  which  u n d o u b t e d l y  can be a p p l i e d  to  e v e ry  

s h p e r e  o f  human c o n d u c t  and l i f e .

( 1 )  CH. XXV V. 2
( 2 )  CH. XXIV V . 4 2
(3 )  CH. XI I  V . 4 0
( 4 )  CH. VI I  V . 5 4
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However ,  u n d e r s t a n d i n g  th e  term " s o v e r e i g n t y "  i n  i t s  meaning t h a t  

t h e  s t a t e  must  subm i t  to and obey the  supreme power,  which i s  h e re  

c r y s t a l l i z e d  i n  A l l a h ' s  law " S h a r i a h "  i n  i t s  i n t e r n a l  and e x t e r n a l  

a f f a i r s ,  has  become a c o n t r o v e r s i a l  m a t t e r  among Muslims t h e m s e l v e s ;  

Arabs o r  non-Arabs  s i n c e  a bou t  t h e  b e g i n n i n g  o f  t h i s  c e n t u r y .  Th is  

c o n t r o v e r s i a l  m a t t e r  was e v e n t u a l l y  s o lv e d  f o r  the  European  i m i t a t o r s  

( s o  c a l l e d  M o d e r n i s t s )  by b e in g  pu t  i n t o  p r a c t i c e  by f o r c e .

In  Tu rkey ,  f o r  i n s t a n c e ,  t h e  N a t i o n a l i s t s  a b o l i s h e d  the  C a l i p h a t e  

( S u l t a n t e )  -  t h e  s y m b o l i c a l  name o f  t h e  t r a d i t i o n a l  I s l a m i c  s t a t e  e v e r  

s i n c e  -  i n  1922,  as  they  r e v o l t e d  a g a i n s t  c o r r u p t i o n  and i n j u s t i c e .  

But a b o l i t i o n  o f  t h e  C a l i p h a t e ,  which has  become an i d e a  o f  I s l a m i c  

s t a t e  t o d a y ,  i n  the  p o i n t  o f  t h e  r e f o r m i s t s '  v i ew ,  i s  n o t  r e a l l y  t h e  

p ro b le m  p e r  s e ;  t h e  g i s t  o f  t h e  p rob lem  i n  f a c t  i s  t h e  T u r k i s h  d e n i a l  

as w e l l  a s  t h a t  o f  o t h e r  Muslim p e o p le s  a f t e r  t h e i r  i n d e p e n d e n c e ,  o f  

t h e  a b o v e -m en t io n ed  s o v e r e i g n t y .  The C a l i p h a t e  as  an I s l a m i c  

i n s t i t u t i o n ,  as  we s h a l l  see  l a t e r ,  i n  the  o p i n i o n  o f  many Muslim 

a u t h o r s ,  i s  n o t  t e r r i b l y  i m p o r t a n t ,  so long  as  t h e  I s l a m i c  law i s  f u l l y  

o b s e r v e d .

I n  Egyp t ,  e x a c t l y  t h e  same c r i s i s  to  the  c o re  o f  t h e  s a i d  

s o v e r e i g n t y  was p e r h a p s  u n i n t e n t i o n a l l y  b r o u g h t  a bou t  by the  E g y p t i a n s  

u n d e r  e i t h e r  t h e  i n f l u e n c e  o f  t h e  c o l o n i a l  power,  o r  l a z i n e s s  o f  and 

t h e  d i f f e r e n c e s  be tween  the  Muslim s c h o l a r s  who u n d o u b t e d l y ,  I  t h i n k ,  

were p a r t i a l l y  to  be b lam ed .  Also t h e o r e t i c a l l y ,  and a f t e r  the  f a l l  o f  

t h e  Ottoman e m p i r e ,  t h e  i d e a  i t s e l f  was a d o p te d  by a l e a r n e d  A Z h a r i t  

s c h o l a r  c a l l e d  A l i  Abd a l - R a z i q .  In  h i s  p r i n c i p a l  work,  " I s l a m  and the  

f u n d a m e n ta l s  o f  Government" ,  where he e x p l i c i t l y  p l e a d e d  th e  s e p a r a t i o n  

be tw een  r e l i g i o n  and s t a t e  i n  I s l a m ,  he a l s o  p r e s e n t e d  a rguments  based  

on t h e  same t h r e e  s o u r c e s  upon which t h e  e s t a b l i s h m e n t  o f  the  n e c e s s a r y
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c h a r a c t e r  o f  t h e  C a l i p h a t e  i s  b a s e d ,  t h e s e  s o u r c e s  a r e :  t h e  Q u r ' a n ,  t h e
(5 )

T r a d i t i o n ,  and (Consensus .  More a rgum ents  a b o u t  t h i s  p a r t i c u l a r

i s s u e  and i t s  a s p e c t s  s h a l l  be p r e s e n t e d  i n  i t s  r e l e v a n t  p l a c e  l a t e r  i n  

t h i s  c h a p t e r .

H i s t o r i c a l l y ,  t h e  f o r e g o i n g  s o v e r e i g n t y ,  wh ich  a f t e r  a s h o r t  

p e r i o d  o f  i t s  s t a t e  o f  de cay  i n  Turkey -  t h e  s t a t e  which e v e n t u a l l y  

became s e c u l a r ,  has  g r a c e f u l l y  r e g a i n e d  i t s  decency  i n  a n o t h e r  p a r t  o f  

t h e  I s l a m i c  w o r ld .  That  i s  when P a k i s t a n  was c u t  o u t  o f  t h e  I n d i a n  

s u b - c o n t i n e n t a l  i n  1948.  From the  b e g i n n i n g ,  P a k i s t a n  has  

c o n s t i t u t i o n a l l y  been founded as  a f u l l y  I s l a m i c  s t a t e .  Th i s  i s  

c l e a r l y  u n d e r s t o o d  from th e  p ream ble  o f  i t s  c o n s t i t u t i o n  o f  1964, when 

i t  s t a t e s* .

"Whereas  s o v e r e i g n t y  o v e r  the  e n t i r e  U n iv e r s e  b e lo n g s  to  Almighty  A l l a h

a l o n e ,  and t h e  a u t h o r i t y  e x e r c i s a b l e  by t h e  p e o p le  w i t h i n  t h e  l i m i t s

p r e s c r i b e d  by Him i s  a s a c r e d  t r u s t ; "  and which goes  on to s a y :

"C, t h e  Muslims o f  P a k i s t a n  sho u ld  be e n a b l e d ,  i n d i v i d u a l l y  and

c o l l e c t i v e l y ,  to  o r d e r  t h e i r  l i v e s  i n  a c c o r d a n c e  w i t h  the  t e a c h i n g s ,

and r e q u i r e m e n t s  o f  I s l a m  as  s e t  o u t  i n  t h e  Holy Q u r ' a n  and th e  
( 6 )

S u n n a h ; . . . "  Whether  t h i s  s o v e r e i g n t y  has  been  c o m p l e t e l y  p r a c t i c e d

and f u l f i l l e d  e v e r  s i n c e  i n  P a k i s t a n  o r  n o t ,  t h i s  i s  what  s h a l l  be

c o n s i d e r e d  when we come to  t a l k  a b o u t  P a k i s t a n  as  an example o f  an

I s l a m i c  s t a t e .

Also r e c e n t l y ,  as  a r e s u l t  o f  t h e  r e v i v a l  movement o f  Muslim 

f u n d a m e n t a l i s t s  e v e r w h e r e ,  t h e  s a i d  s o v e r e i g n t y  has  been r e s t o r e d  i n

( 5 )  See t h e  i n t r o d u c t o r y  c h a p t e r  ( s o u r c e s  o f  t h e  S h a r i a h - I s l a m i c  law).
(6 )  C o n s t i t u t i o n s  o f  N a t io n s  -  P e a s l e e  Vo l .  I I  p . 983 .
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I r a n  a f t e r  n o t  l e s s  t h a n  two c e n t u r i e s  o f  a b senc e  by I r a n i a n  

r e v o l u t i o n a r i e s .  I n  i t s  c o n s t i t u t i o n  under  A r t i c l e  2 ,  t h e r e  i s  a c l e a r  

s t a t e m e n t  to  t h i s  e f f e c t ,  when i t  s a y s :

"The I s l a m i c  R e p u b l i c  i s  a sy s te m  b a sed  upon f a i t h  i n  t h e  f o l l o w i n g :

1 -  Monotheism (a s  r e f l e c t e d  i n  the  p h r a s e ,  ' t h e r e  i s  no God b u t

A l l a h ' ) ,  His  s o v e r e i g n t y  and His l e g i s l a t i o n  o f  t h e  law s o l e l y  b e lo n g s
(7 )

to  Him and th e  n e c e s s i t y  o f  s u r r e n d e r  to  His command."

L a t e r ,  i n  1983 t h e  European I s l a m i c  C o u n c i l  c a l l e d  upon a number 

o f  em inen t  Muslim s c h o l a r s  and l e a d i n g  f i g u r e s  i n  the  Muslim w or ld  to  

d r a f t  a model  o f  an I s l a m i c  c o n s t i t u t i o n  i n  which t h e r e  i s  a v e ry

s t r o n g  emphas i s  on r e t u r n i n g  to  the  o r i g i n  o f  " I s l a m "  so t h a t  r e l i g i o n

and t h e  way o f  l i f e  can  be o b v i o u s l y  r e c o g n i z e d  ( a s  I s l a m i c  A r t i c l e  one 

o f  t h e  p r opose d  c o n s t i t u t i o n  s a y s :

" ( a )  S o v e r e i g n t y  b e lo n g s  to  A l l a n  a l o n e ,  and th e  S h a r i a h  i s  pa ra m o u n t .

(b)  The S h a r i a h  -  c o m p r i s i n g  th e  Q u r ' a n  and Sunnah -  i s  t h e  s o u r c e  of
( 8 )

l e g i s l a t i o n  and p o l i c y . "  But q u o t i n g  th e  p r e v i o u s  p h r a s e s  f rom the

a b o v e -m e n t io n e d  c o n s t i t u t i o n ,  as  i t  was drawn up by th e  I s l a m i c

C o u n c i l ,  m ig h t  r a i s e  an argument  t h a t  t h e  model  c o n s t i t u t i o n  does  n o t

mean i n  r e a l i t y  a n y t h i n g ,  and i s  no t  v a l i d  as  long  as  i t  r em ain s  

u n a d o p te d  by any o f  t h e  con te m pora ry  Muslim s t a t e s .  T h e r e f o r e ,  i t s  

v a l u e  has  become more o r  l e s s  n o t h i n g .  Th is  argument  i s ,  i n  f a c t  

p a r t i a l l y  t r u e  i n  t h e  s e n s e  t h a t  the  c o n s t i t u t i o n  has n o t  been adop ted  

by one o f  t h e  Muslim s t a t e s ;  so i t  c a n n o t  be t a k e n  as  a good e v id e n c e  

f o r  d i s c u s s i o n  of  t h e  p r e s e n t  i s s u e  o r  o t h e r  i s s u e s  a l i k e ,  i f  we s hou ld  

a t t a c h  s i g n i f i c a n c e  to  t h e  n o n - a d o p t i o n  o f  t h e  c o n s t i t u t i o n .  

N e v e r t h e l e s s ,  t h e  v a l i d i t y  o f  i n v o l v i n g  th e  s a i d  c o n s t i t u t i o n  h e re

(7 )  The c o n s t i t u t i o n  o f  t h e  I s l a m i c  r e p u b l i c  o f  I r a n  p . 19.
( 8 )  See a Model o f  I s l a m i c  C o n s t i t u t i o n  -  I s l a m i c  c o u n c i l ,  London
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comes a b o u t  f rom b e ing  made by c o n s e n s u s  on the  p a r t  o f  a number o f

e m inen t  Muslim s c h o l a r s  i n  the  Muslim w o r l d ;  and o f  c o u r s e  c o n s e n s u s ,

as we a l l  know, i s  one o f  t h e  most i m p o r t a n t  o f  t h e  S h a r i a h ' s
(9)

s o u r c e s .  Also i t  can more o r  l e s s  be c o n s i d e r e d  as  a good model f o r  

t h e  I s l a m i c  s t a t e  o f  t o d a y .  F u r t h e r m o r e ,  f rom th e  same C o u n c i l ,  t h e  

f i r s t  U n i v e r s a l  I s l a m i c  d e c l a r a t i o n  of  human r i g h t s  has  been  b r o u g h t  

a b o u t ;  t h e  document on which  I  am b a s i n g  my p r e s e n t  s t u d y .

Now l e t  us  r e t u r n  to  the  s o v e r e i g n t y  o f  A l l a h  i n  t h e  I s l a m i c  s t a t e  

i t s e l f ,  and see  t h e  h i g h  p o s i t i o n  a t t a i n e d  by Man.

S o v e r e i g n t y  of  A l l a h  as the  s o u rc e  o f  law and l e g a l i t y  l e a v e s  to 

Man, His  v i c e g e r e n t  and t r u s t e e ,  the  p r e r o g a t i v e  o f  a p p l i c a t i o n ,  

d e v e lo p m e n t ,  and e x e r c i s e  o f  His  commands, m an d a te s ,  and t h e  

f u l f i l l m e n t  o f  m a n k in d ' s  p u r p o s e f u l  c r e a t i o n  on e a r t h .

Man's  v i c e g e r e n c y  i s  c l e a r l y  s t a t e d  i n  t h e  f o l l o w i n g  te rms  o f  the  

Holy Q u r ' a n :

"Allah has promised to those among you who believe and work

righteous deeds, that He will, of a surety, grant them in the

land, inheritance (of power), as He granted it to those
( 10 )

before them ..."

A c c o r d i n g l y ,  i f  i t  i s  a d i v i n e  c o n t r a c t  a f f o r d e d  to  Man by t h e  

C r e a t o r  -  s o v e r e i g n ,  i t s  f u l l  b e n e f i c i a r y  i s  de pe nden t  on m an 's  

s u b m i s s i o n  to  A l l a h ' s  w i l l ,  r a t h e r  t han  a s o c i a l  w i l l ,  as  was wrongly

u n d e r s t o o d  by the  O r i e n t a l i s t s  who f r e q u e n t l y  f a i l  to  comprehend

A l l a h ' s  s o v e r e i g n t y  and m an ' s  v i c e g e r e n c y .  Here the  g r e a t  O r i e n t a l i s t

( 9 )  See t h e  i n t r o d u c t o r y  c h a p t e r  ( S o u rc e s  o f  t h e  S h e r i a h  -  I s l a m i c  
l a w ) .
( 1 0 )  CH. XXIV V . 5 5 .
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Coulson  i n  h i s  book "A h i s t o r y  of  I s l a m i c  law" s t a t e s  " w h i le  Muhammad’s

p o s i t i o n  g r a d u a l l y  d e v e lo p e d  i n t o  one o f  p o l i t i c a l  and l e g a l

s o v e r e i g n t y ,  t h e  w i l l  o f  God as  t r a n s m i t t e d  to the  community by him i n

t h e  Q u r ' a n i c  r e v e l a t i o n s  came to  s u p e r s e d e  t r i b a l  cus tom i n  v a r i o u s
( 1 1 )

r e s p e c t ,  . . . "  In  f a c t ,  Muhammad ( s . a . w . )  h i m s e l f ,  as  w e l l  a s  h i s

s u c c e s s o r s ,  ( R . A . A . ) h a s  no l e g a l  s o v e r e i g n t y  o r  o t h e r w i s e ,  as  i s  o f t e n  
( 1 2 )

a s s e r t e d .  He th e  P r o p h e t  was b u t  a j udge  a p p ly i n g  A l l a h ' s  law

which i s  e x e m p l i f i e d  i n  t h e  Holy Quran.  So the  Q u r ' a n  s t a t e s :

"We have  s e n t  down to  t h e e  t h e  Book i n  t r u t h ,  t h a t  thou
(13)

m i g h t e s t  j u d g e  be tween  men, a s  g u id e d  by a l l a h  . . . "

And b e in g  a j u d g e  th e  P r o p h e t  ( s . a . w . ) ,  h i s  d e c i s i o n  i s  t h e  most  j u s t  

one ;  t h e  Muslim a c c e p t a n c e  o f  i t ,  d u r i n g  h i s  l i f e t i m e  o r  a f t e r ,  i s  a 

r e m a r k a b l e  s i g n  f o r  t h e  t r u e  Muslims i n  obey in g  h i s  Holy T r a d i t i o n .  

The Holy Q u r ' a n  i n  s t r e s s i n g  t h i s  p o i n t  s a y s :

"But  n o ,  by t h y  Lord t h e y  (Musl ims)  can  have no ( r e a l )  f a i t h ,

u n t i l  t h e y  make t h e e  j u d g e  i n  a l l  d i s p u t e s  be tw een  them, and

f i n d  i n  t h e i r  s o u l s  no r e s i s t a n c e  a g a i n s t  th y  d e c i s i o n s ,  b u t
(14)

a c c e p t  them w i t h  t h e  f u l l e s t  c o n v i c t i o n . . . "

( 1 1 )  A h i s t o r y  of  I s l a m i c  law -  Coulson p . 11.
( 12 )  A l though  everybody  has  a r i g h t  to  f o r s a k e  any l a w f u l  t h i n g  on
a c c o u n t  o f  h i s  p e r s o n a l  r e a s o n s ,  t h e  P r o p h e t  ( s . a . w . )  was asked  n o t  to  
e x e r c i s e  h i s  r i g h t ,  when he d i d  s o .  Here t h e  Holy Q u r ' a n  s a y s :

"0 P r o p h e t ,  why H o l d e s t  thou  t o  be f o r b i d d e n  t h a t  which  A l l a h
h a s  made l a w f u l  to  t h e e  . . . "  CH.LXVI v . l .  The r e a s o n  as  S.
N a d r i  s t a t e d "  i s  t h a t  t h e r e  a r e  two d a n g e r s , i n  t h e  e v e n t  o f  
i t s  h a p p e n i n g .  The f i r s t  i s  t h a t  e v e r y  a c t  o f  S h a r i a h  by t h e  
P r o p h e t ,  wh ich  m igh t  n o t  be p a r t i c u l a r l y  f o r  him,  would be 
c l a s s e d  u n d e r  t h e  head  o f  commands o f  A l l a h  . . .  S e c o n d ly ,  i t
would have  p roved  t h a t  t h e  P r o p h e t  a l s o  has  a  r i g h t  o f
i s s u i n g  l a w s ,  w i t h o u t  t h e  p e r m i s s i o n  o f  A l l a h ,  wh ich  would 
n o t  have  been  r i g h t . "  With  r e g a r d  t o  o r d i n a r y  men t h e  Holy
Q u r ' a n  s t a t e s :  "But  s ay  n o t  -  f o r  any f a l s e  t h i n g s  t h a t  you r
to n g u e s  may p u t  f o r t h  'T h i s  i s  l a w f u l  and t h i s  f o r b i d d e n '  so 
a s  to  a s c r i b e  f a l s e  t h i n g s  to  A l l a h . "  CH. XVI v x .  116 & 117.  

I s l a m i c  c u l t u r e  v o l .  22 y e a r  1948 p . 245.
(13 )  CH. IV v - 1 0 5 .
( 1 4 )  CH. IV V . 6 5 .  a l s o  the  Holy Q u r ' a n  i n  t h i s  c o n n e c t i o n  says
"Nor does  he say  ( o u g h t )  o f  ( h i s  own) d e s i r e -  I t  i s  no l e s s  t h a n  
i n s p i r a t i o n  s e n t  down to  h i m . . . "  CH. L I I I  v s .  3 & 4 .
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However , i n  the c a se  o f  the  two b a s i c  f a c t s ,  wh ich a r e :  1 -  t h e

s o v e r e i g n t y  o f  A l l a h  t h e  l a w g i v e r ,  wh ich i s  embodied i n  t h e  Q u r ’an and;

2 -  His  P r o p h e t ' s  sunnah which c l a r i f i e s ,  e x p l a i n s ,  and e x e m p l i f i e s  the

meaning o f  t h e  Q u r ' a n ,  t h e  t e rm  l e g a l  s o v e r e i g n t y  i s  a p p l i e d  to  b o t h

i n  a c c o r d a n c e  w i t h  j u r i s p r u d e n c e  and p o l i t i c a l  s c i e n c e .  Said P r o f e s s o r

M. B a s s i o u n i :  " d u r i n g  t h e  c o u r s e  o f  man ' s  e x e r c i s e  o f  h i s  d e r i v e d

powers ove r  o t h e r  c r e a t e d  m a t t e r s ,  he ( t h e  man) w i l l  be judged

a c c o r d i n g  to  t h e  law,  l a i d  down by th e  s o v e r e i g n  i n  His r e v e l a t i o n s .

Thus f r e e  w i l l ,  which  i s  i n d i s p e n s a b l e  to t h e  a t t a i n m e n t  o f  t h i s

d e l i c a t e  and p r e c i s e  b a l a n c e ,  i s  n o t  man-made b u t  d i v i n e l y  endowed.

I t s  o p e r a t i o n  i s  m a n i f e s t e d  by the  obv ious  need to  c h o o s e ,  b u t  t h e

c r e a t i o n  o f  c h o ic e  l i e s  i n  t h e  p u r p o se  f o r  t h e  c h o ic e  and i t s  e m p i r i c a l
(15)

e x i s t e n c e

T a l k in g  i n  terms of  man be in g  t h e  lawmaker ,  t h e  whole I s l a m i c

Ummah ( N a t i o n )  as  c o l l e c t i v e l y  o r  i n d i v i d u a l l y  p r e s e n t e d  ( i . e .

l e g i s l a t i v e  a ssem bly  o r  o t h e r w i s e )  i s  empowered to l e g i s l a t e

complementary l a w s .  The v a l i d i t y  o f  t h e s e  laws w i l l  o b v i o u s l y  be

d e p e n d e n t  upon t h e i r  com p l iance  w i t h  t h e  S h a r i a h  ( I s l a m i c  l a w ) .  The

Ummah, t h e r e f o r e ,  e n j o y s  a d e r i v a t i v e  r u l e  -  making power ,  and n o t  an

a b s o l u t e  law -  c r e a t i n g  p r e r o g a t i v e .  N e v e r t h e l e s s ,  law-making i n  t h i s

s e n s e  i s  n o t  r e a l  and t h e  l e g i l a t o r s  a r e  b u t  t h e  e x e c u t o r s  of  law and
(16)

t h e y  s t a n d  e q u a l l y  w i t h  o r d i n a r y  p e o p l e s .

In  t h e  f o l l o w i n g  p a g e s ,  I  would l i k e  to  p l a c e  b e f o r e  the  r e s p e c t e d  

r e a d e r  a c l e a r  i d e a  a b o u t  t h e  n a t u r e  o f  the  I s l a m i c  s t a t e .  I t  i s  n o t

( 15 )  The I s l a m i c  C r i m i n a l  J u s t i c e  System -  M. B a s s io u n i  -  Oceana 
p u b l i c a t i o n s ,  Inc -  London p . 11.
(16 )  The c o n c e p t  o f  s t a t e  and law i n  I s l a m  -  Farooq Hassan p . 36 .
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t h e  c a s e ,  as  one m igh t  t h i n k ,  and i t  s h o u ld  be borne  i n  mind,  t h a t  the

I s l a m i c  s t a t e  i s  n o t  i n s t i t u t i o n a l l y  r e l i g i o u s  i n  the  se n se  o f  M edieva l

w e s t e r n  T h e o c ra c y ,  though  i t  i s  an i d e o l o g i c a l  one .  Theocracy  i s  a

Greek work ( t h e o - c r a c y )  which means "a  form o f  government  i n  which God

( o r  a d e i t y )  i s  r e c o g n i z e d  as  t h e  k i n g  o r  immedia te  r u l e r ,  and h i s  laws

a r e  t a k e n  as  t h e  s t a t u t e - b o o k  of  t h e  kingdom, t h e s e  laws b e in g  u s u a l l y

a d m i n i s t e r e d  by a p r i e s t  o r d e r  as  h i s  m i n i s t e r s  and a g e n t s ;  hence

( l o o s e l y )  a sy s te m  of  government  by a s a c e r d o t a l  o r d e r ,  c l a i m i n g  a
(17)

d i v i n e  commiss ion;  a l s o  a s t a t e  so g o v e r n e d . "

However ,  Theocracy  as above d e f i n e d  seems to  g i v e  r i s e  to  two

a r g u a b l e  i d e a s ,  which a r e  i n  f a c t  one as  t h e  second  i s  t h e  i n e v i t a b l e  

and l o g i c a l  r e s u l t  o f  t h e  f i r s t .  The i d e a  i s  a b s o l u t e l y  a c c e p t a b l e  

whenever  i t  i s  r e l a t e d  to  I s l a m .  I f  i t  j u s t  meant  t h a t  God who must  be 

b e l i e v e d  i n  as  t h e  d i r e c t  r u l e r  and His  laws the  b o o k - s t a t u t e  must  be 

f u l f i l l e d  e x a c t l y  as  He i s  h y p o t h e t i c a l l y  b e in g  s e e n ,  t h i s  h y p o t h e s i s  

f o r  Muslims would be c l e a r  and d e s i r a b l e .  For the  s a y in g  of  t h e  Holy 

P r o p h e t  ( s . a . w .  i n  one o f  h i s  h a d i t h s :
(18)

"He ( G a b r i e l )  s a i d :  Then t e l l  me abou t  ' i h s a n *. He s a i d :  I t  i s  to

w o r s h ip  A l l a h  as  though  you a r e  s e e i n g  him,  and w h i l e  you see  Him n o t
(19)

y e t  t r u l y  He s e e s  you . . . "  But t h e  s a c e r d o t a l  a u t h o r i t y ,  which  i s

l a t e r  m en t io ned  i n  t h e  d e f i n i t i o n ,  t h a t  t h e  p r i e s t s  en joyed  and by

which th e y  as  m i n i s t e r s  c l a im e d  a d i v i n e  commission o r  a g e n t s  i n  r u l i n g  

t h e  s t a t e ,  i s  a b s o l u t e l y  r e j e c t e d  i n  I s l a m .

" I t  i s  the  Muslim b e l i e f ,  s a i d  P r o f .  Rammadan t h a t  no man, o r

c l a s s  o f  p e o p l e ,  o r  mosque ( p r i e s t h o o d  does  n o t  e x i s t  i n  I s l a m )  i s

( 17 )  The s h o r t e r  Oxford D i c t i o n a r y  Vo l .  I I  p . 2279.
(18)  L i t e r a l l y  meanings f o r  IHSAN a r e  " r i g h t  a c t i o n " ,  " g o o d n e s s " ,
" c h a r i t y " ,  " s i n c e r i t y "  and th e  l i k e .
(19)  An-NAWAWIS F o r t y  h a d i t h s  -  ( i t  was r e l a t e d  by Muslim ( S a h i h ) .
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p r i v l e g e d  w i t h  a p r i v a t e  r e l a t i o n s h i p  w i t h  A l l a h  or  a s p e c i a l  r i g h t  to

s p e a k  f o r  Him. A l l a h  spoke on ly  to  P r o p h e t s  (A. S . ) ,  and a l l  o t h e r  men

s t a n d  on e q u a l  f o o t i n g .  Musl ims d i f f e r  w i t h  r e g a r d s  to  d i v i n e  t e x t s ,

i n  i n t e r p r e t a t i o n  o r  i n  a p p l i c a t i o n ,  j u s t  as  t hey  d i f f e r  w i t h  r e g a r d  to

any o t h e r  code o f  law.  There  i s  no a u t h o r i t y  beyond t h e  t e x t  i t s e l f ,

and the  a u t h o r i t y  o f  t h e  t e x t  e x t e n d s  on ly  i n  so f a r  as  i t s  l a n g u a g e

i m p l i e s  and human th o u g h t  may comprehend.  A l l  men a r e  human: no man
( 2 0 )

im p e c c a b l e  o r  i n f a l l i b l e . . . "

The p r e c e d i n g  a s s e r t i o n  can be proved  ( u n e q u i v o c a l l y  by j u d i c i a l  

and p o l i t i c a l  p r a c t i c e  t h r o u g h o u t  Muslim h i s t o r y .

J u d i c i a l l y ,  t h e  P r o p h e t  h i m s e l f  s a i d  when two p e o p le  had come 

l o o k i n g  f o r  h i s  judgment  i n  a c a s e :

" I t  may be t h a t  some o f  you f a i l  to  p rove  h i s  r i g h t  i n  t h e  c a s e .  I am

b u t  a human b e i n g .  I f  my judgment  wrongly  f a v o u r s  one u n d e s e r v i n g ,  h i s
( 2 1 )

s h a l l  o n l y  t a k e  him to  H e l l . . . "  Hence,  i t  i s  c l e a r l y  p o i n t e d  o u t

t h a t  even  Muhammad ( s . a . w . )  has  no d i v i n e  a u t h o r i t y  by be in g  a P r o p h e t  

(w h ich  i s  e n t i r e l y  p r i v a t e )  o v e r  t h e  o t h e r s .  So he i n s i s t e d  

e m p h a s i z in g  h i s  humanness ,  t h a t  he migh t  have f a i l e d  u n i n t e n t i o n a l l y  to  

s a t i s f y  t h e  d e s e r v i n g  one .

P o l i t i c a l l y ,  i n  t h e  g r e a t  B a t t l e  o f  Badr ,  t h e  P r o p h e t  ( s . a . w . )  was 

a s k e d ,  " T h i s  p l a c e  where we (Musl ims)  have  been  s t a t i o n e d ,  i s  i t  

A l l a h ' s  o r d a i n e d  s e l e c t i o n  (by r e v e l a t i o n ) ,  o r  i s  i t  a  m a t t e r  of  

o p i n i o n  and m i l i t a r y  t a c t i c s ?  He r e p l i e d :  " i t  i s  the  war and t r i c k " .

(20 )  I s l a m i c  law ( i t s  Scope and E q u i t y )  -  S. Ramadan MacMillan L im i ted  
London-Geneva p . 43
(21)  Muwatta Imam Malik  Ibn  Anas -  k i t a b  a l - A g d i y a h  -  K i t a b  Bhavan New 
-  D e lh i -110002  p . 313.
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Then s a i d  a l-Hubab  b . a l - M u n d h i r , one of  h i s  companions :  "T h is  i s  n o t

th e  p r o p e r  p l a c e " .  And he s u g g e s t e d  some o t h e r  p l a c e  f o r  r e a s o n s  which

he e x p l a i n e d -  The P r o p h e t ,  c o n v in c e d  by t h i s  r e a s o n i n g ,  o r d e r e d  t h e
( 2 2 )

Muslim army to  change s t a t i o n .

J u s t  a f t e r  t h e  d e a t h  o f  t h e  P r o p h e t  ( s . a . w . )  ( t h e  c i t y - s t a t e  

f o u n d e r ) ,  came t h e  r e i g n  o f  C a l i p h a t e  (where t h e  I s l a m i c  s t a t e  was 

v a s t l y  e x t e n d e d ) .  However ,  t h e  e a r l i e r  C a l ip h s  a lways i n s i s t e d  on 

making t h e i r  s t a t u s  as  r u l e r s  more e x p l i c i t  b e f o r e  t h e  pe o p le  who had 

e l e c t e d  them. I n  the  i n c e p t i o n  of  h i s  r e i g n ,  t h e  f i r s t  C a l i p h ,  Abu 

Baker  d e c l a r e d :

"0  p e o p l e ,  I  have  been  a p p o in t e d  to  r u l e  ove r  you ,  t h ough  I  am n o t  t h e

b e s t  among you.  I f  I  do w e l l ,  h e l p  me, and i f  I do i l l ,  c o r r e c t  me.

T r u t h  i s  l o y a l t y  and f a l s e h o o d  i s  t r e a c h e r y ;  t h e  weak among you i s

s t r o n g  i n  my eyes  u n t i l  I  g e t  j u s t i c e  f o r  him,  p l e a s e  A l l a h ,  and t h e

s t r o n g  among you i s  weak i n  my eyes  u n t i l  I  e x a c t  j u s t i c e  f rom him,

p l e a s e  A l l a h . . . O b e y  me as  long  as  I  obey A l l a h  and His P r o p h e t .  And i f
( 2 3 )

I  d i s o b e y  A l l a h  and His  P r o p h e t ,  you do n o t  owe me o b e d i e n c e . . . "

However ,  K h a l i f a  ( o r  C a l i p h  as i t  i s  u s u a l l y  w r i t t e n  i n  E n g l i s h )

i s  an A r a b ic  word d e r i v i n g  from v e rb  k h a l a f a h  ( s u c c e e d e d )  which means
( 2 4 )

" t o  t a k e  som e one ' s  p l a c e  i n  h i s  ab senc e  o r  a f t e r  h i s  d e a t h . "  The

Holy Q u r ' a n  s t a t e s :

"...and Moses said to his brother Aaron: Take my place among

my people, and act well and do not follow the way of the
( 2 5 )

mischief-makers..."

(22)  S i r a t  (The l i f e  o f  Muhammad) Ib n  I sh a q  ( Ibn  Hisham) ( E n g l i s h )  
p . 297.
(23 )  I s l a m  -  p o l i t i c s  and war -  B. Lewis Harpe r  & Row, p u b l i s h e r s  -  
London p . 6. T r a n s l a t i o n s  from Ibn Hisham, S i r a t  I I  p . 651.
( 2 4 )  L i s a n  a l - A r a b  a l - M u h i t  -  Ib n  Manzur p . 883 .
(25 )  CH. VII  V. 1 4 2 .



138

And t h u s  the  " c a l i p h a t e  " i n  t h i s  s e n se  can n e v e r  e i t h e r  l i t e r a l l y  o r  

l o g i c a l l y  be a p p l i e d  w i t h  A l l a h ,  who i s  im m or ta l  and alw ays  p r e s e n t .  

Hence t h e  Holy Q u r ' a n  s a y s :

"Allah! There is no God but He, - the living, the self- 

subsisting, Eternal. No slumber can seize Him nor
( 26)

sleep -.

T h e r e f o r e ,  " t h e  s u c c e s s o r s  o f  t h e  P r o p h e t  were n o t  t h e  h e i r s  o f  h i s

s p i r i t u a l  mission. .They were i n  f a c t ,  and c la im e d  t o  b e ,  n o t h i n g  more

t h a n  s u b s t i t u t e s  o r  v i c a r s ,  who c a r r i e d  on h i s  work by f u r t h e r i n g  th e

r e l i g i o u s  and t em p o ra l  i n t e r e s t s  o f  t h e  community.  AbÛ Bak d e c l i n e d

th e  t i t a l  o f  V ic a r  o f  God ( K h a l i f a t  A l l a h ) ,  and was c o n t e n t  t o  be

c a l l e d  ' t h e  V ica r  o f  God 's  A p o s t l e ' .  L a t e r  o n ,  u n d e r  Umar, t h e  t i t l e

o f  Amir a l - m u 'm i n i n  'Commander o f  t h e  F a i t h f u l ' ,  came i n t o  use  and

d e f i n e d  s t i l l  b e t t e r  the  r e p r e s e n t a t i v e  o f  supreme power who was n o t  a

s o v e r e i g n  ( m a l i k )  b u t  a p r i n c e ,  i n  t h e  o r i g i n a l  s e n s e  o f  t h e  word,
( 2 7 )

namely p r im us  i n t e r  p o r e s . "

Behind him and a f t e r  h i s  d e a t h ,  t h e  P r o p h e t  ( s . a . w . )  h a s ,  i n  the  

s e n s e  o f  f u l f i l m e n t ,  l e f t  f o r  the  Muslims t h e  S h a r i a h .  The S h a r i a h  

( t h e  Q u r ' a n  & Summah) a r e  s im p ly  no t  A l l a h  H i m s e l f ,  bu t  A l l a h ' s  law by 

which  and a c c o r d i n g l y  Muslim r u l e r  must  f a i t h f u l l y  c a r r y  o u t  h i s  

d i f f i c u l t  d u ty  and r e s p o n s i b i l i t y .  And o n ly  by t h a t  r e s p o n s i b i l i t y  can 

a Muslim r u l e r  u n d o u b t e d l y  g a i n  h i s  p e o p l e ' s  o b e d i e n c e .  I f  i t  sho u ld  

happen  t h a t  he f a i l e d ,  he would no l o n g e r  be r u l e r ,  and a n o t h e r  one 

would be e l e c t e d  soon .

( 2 6 )  CH.I I  V . 2 5 5 .
( 2 7 )  Legacy o f  I s l a m .  Ed. T. Arnold -  Oxford ( 1 9 3 1 )  -  s ee  Law and 
S o c i e t y  -  by D. De S a n t i l l a n a  -  p . 2 9 8 .



139

A c c o r d in g l y  I  would l i k e  to  a sk  i f  any d i v i n e  l i n k  e v e r  e x i s t e d  

between  the  l e a d e r  i n  I s l a m  and A l l a h  which would g i v e  a chance  to 

anyone whoever  he i s ,  t o  s a y  t h a t  the  I s l a m i c  s t a t e  i s  a  Theocracy  i n  

t he  meaning o f  t h e  Medieva l  E u r o p e a n s .

I s l a m ,  I  m igh t  a s s e r t ,  o r  the  I s l a m i c  s t a t e  i s  "Theo-demo-
(28)

de mocracy"  f o l l o w i n g  a d i s t i n g u i s h e d  s c h o l a r ,  w i t h  some

r e s e r v a t i o n s ,  I  s h a l l  d e m o n s t r a t e  l a t e r .  In  summary, as  P r o f .  D. De 

S a n t i l l a n a  s a y s :

"The t r u t h  i s  t h a t  t h e  c a l i p h  i n  h i s  c a p a c i t y  as  r e l i g i o u s  c h i e f

i s  n o t  a p o n t i f f :  he h a s  no p r i e s t l y  c h a r a c t e r  w h a t s o e v e r ,  b e c au s e

I s l a m  has  no h i e r a r c h y  nor  a p o s t o l i c  s u c c e s s i o n -  N e i t h e r  i s  he a

m a s t e r  ( r a b b )  i n  h i s  p o l i t i c a l  c a p a c i t y .  The c a l i p h a t e  i s  n o t  an

o f f i c e  i n s t i t u t e d  by t h e  d i v i n e  law i n  o r d e r  to  p r o v i d e  f o r  t h e  g e n e r a l

w e l f a r e ;  i t  i s  a p u b l i c  t r u s t  h a v in g  as  i t s  o b j e c t  t h e  s e r v i c e ,  the
(29)

p r o t e c t i o n ,  and t h e  e n fo r c e m e n t  o f  t h e  h o l y  l a w ."

My main pu rp o se  i n  t h e  f o l l o w i n g  pages  w i l l  be to  d i s c u s s  the  

Muslim g o v e rn m e n ta l  s t r u c t u r e  ( i t s  t r a d i t i o n a l  and modern fo rm s)  and 

i t s  Shurah  (democracy)  i n  a l l  i t s  a s p e c t s .  A f t e r w a r d s ,  i t  s h a l l  be 

f o l l o w e d  by t h e  m ajo r  c o n c e r n  o f  ' t h i s  c h a p t e r  ( m e n t io n i n g  th e  

h u m a n i t a r i a n  s i d e  o f  i t ) .

As I  have p r e v i o u s l y  s t a t e d ,  i n  c o n n e c t i o n  w i t h  t h e  f a l l  o f  t h e  

c a l i p h a t e  ( t h e  t r a d i t i o n a l  I s l a m i c  s t a t e )  and i t s  r e v i v a l  i n  t h i s  e r a ,  

the  d a r k  s i d e  of  i t ,  I  s h o u ld  a g a i n  s a y ,  i s  n o t  i t s  a b r o g a t i o n ,  b u t  t h e

(28)  The I s l a m i c  law and c o n s t i t u t i o n  -  a l -M aududi  I s l a m i c  
P u b l i c a t i o n s  L td .  Lahore  ( P a k i s t a n )  p . 133.
(29 )  Legacy of  I s l a m  p . 298 .
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s o r e s t  conseque nc e s  e v e r  f o l l o w i n g  t h a t  h i s t o r i c  e v e n t ,  i f  we t a k e  f o r

i n s t a n c e  Turkey as  an e m p i r i c a l  s t u d y .  Such c o nseque nc e s  g e n e r a l l y

s p e a k i n g  c o n t r a d i c t  sometimes  p a r t i a l l y  i f  n o t  c o m p l e t e l y  t h e  way of

l i f e  o f  t h e  pe o p le  which used to f o l l o w  and s u p p r e s s  the  p o s s i b i l i t y  o f

r e s t o r i n g  i t  i n  i t s  t r u e  form.  In  t h e  p a s t  as  w e l l  as  i n  modern t i m e s ,

t h e  e s t a b l i s h m e n t  w i t h  which as P r o f .  A nsa r i  s t a t e s  " t h e  c o l l e c t i v e

e f f o r t  o f  the  M i l l a t  ( R e l i g i o n )  f o r  t h e  mora l  p e r f e c t i o n  and h a p p i n e s s

of  t h e  i n d i v i d u a l  can n o t ,  however ,  g a i n  i t s  ends t r u l y  and

c o m p r e h e n s i v e ly  u n l e s s  i t  t r a n s f o r m s  i t s e l f  i n t o  a f r e e  t h e o - d e m o c r a t i c

s t a t e ,  whose f u n c t i o n  sho u ld  be to e n f o r c e  t h e  I s l a m i c  Way of  L i f e  i n

i t s  t o t a l i t y  and to  a c t  a s  a c o n d i t i o n  f o r  t h e  n a t u r a l  f l o w e r i n g  o f  t h e
(30)

I d e a l s  o f  I s l a m . . . "

Here I  would p ro ce e d  b r i e f l y  to  examine i t s  l e g a l  and p o l i t i c a l

a s p e c t s ,  r a t h e r  t h a n  f o l l o w  i t s  h i s t o r i c a l  d e ve lopm en t .  T r a d i t i o n a l l y

" t h e  c a l i p h a t e  i n  r e a l i t y  i s  a s u b s t i t u t e  f o r  the  P r o p h e t  Muhammad

( s . a . w . )  i n  as  much as  i t  s e r v e s ,  l i k e  him,  to  p r o t e c t  r e l i g i o n  and t o
(31)

e x e r c i s e  p o l i t i c a l  l e a d e r s h i p  o f  t h e  w o r l d " .  And by a n a lo g y  . t h e

o r t h o d o x  c a l i p h a t e  and i t s  o r th o d o x  c a l i p h s  were by a sound judgment

e l e c t e d ,  Muslim j u r i s t s  e x e r t e d  t h e m s e lv e s  t o  have a lm o s t  a g r e e d  on

some q u a l i t i e s  t h a t  s h o u ld  be h i g h l y  c o n s i d e r e d  i n  e l e c t i n g  or  c h o o s in g

th e  Muslim l e a d e r .  The c o n d i t i o n s  o r  q u a l i t i e s  g o v e r n i n g  the

i n s t i t u t i o n  o f  t h e  c a l i p h a t e  upon which most  o f  t h e  Muslim j u r i s t s
(32)

a g re e d  a r e  f o u r :  1 -  knowledge ,  t h e  l e a d e r  ca n n o t  e x e c u t e  the

S h a r i a h  u n e l s s  he p r o p e r l y  knows i t .  His  knowledge i s  on ly  a d e q u a t e  i f

(30 )  The Q u r ' a n i c  f o u n d a t i o n s  and s t r u c t u r e  o f  Muslim S o c i e t y  -  M.
A n s a r i  -  Indus  E d u c a t i o n a l  F o u n d a t io n  -  K a r a c h i  ( P a k i s t a n )  -  Vol.  I I  
p . 343.
(31 )  The Prolegomena  Ibn  k h a ld u n  p . 388 -  a l s o  see  al-Ahkam a l -
s u l t a n i y a h -a l -M aw ord i  p . 3.
(32 )  The Prolegomena Ib n  k h a ld u n  p . 395 .  See a l s o  al-Ahkam a l -
S u l t a n i y a h  -  a l -M award i  p . 5.
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he has  an a b i l i t y  to  make i n d e p e n d e n t  d e c i s i o n s .  Th is  c o n d i t i o n ,  I

m igh t  a r u g e ,  i s  n o t  t e r r i b l y  i m p o r t a n t  nowadays,  so long  as  t h e

l e a d e r s h i p  i n s t i t u t i o n  i s  s u p p o r t e d  by Shurah  M a j l i s  ( C o u n c i l )  wh ich

i s  s im p ly  backed  up by th e  most  know le dge ab le  f i g u r e s  i n  t h e  s t a t e .  2 -

P r o b i t y  ( ' a d a l a h ' )  i s  the  most v a l u a b l e  c h a r a c t e r i s t i c  which t h e  Muslim

l e a d e r  must p o s s e s s  as  a l e a d e r  i n  t h i s  i n s t i t u t i o n ,  i n  h i s  p r i v a t e

l i f e  a s  w e l l  as  i n  h i s  i n t e r n a l  o r  e x t e r n a l  p o l i c y ,  he must  be t h e  b e s t

example f o r  h i s  p e o p l e .  The l a c k  of  p r o b i t y  i n  t h e  l e a d e r s h i p ,  I

s h o u ld  a d m i t ,  has  f o r  a long t ime c o s t  t h e  Muslim wor ld  e x c e s s i v e

c r i s e s -  His  tough  a t t i t u d e  o r  sometimes d i c t a t o r l y  b e h a v i o u r ,  i n  my

o p i n i o n ,  s h a l l  n o t  i n j u r e  h i s  p r o b i t y  as  someone might  a r g u e ,  wheneve r

he meant  by t h i s  p e c u l i a r  b e h a v i o u r  to keep t h e  p u b l i c  o r d e r  o r  to  save

t h e  s t a t e ' s  p r i n c i p l e s .  Said I g b a l  " I t  i s  q u i t e  t r u e  to  t h e  s p i r i t  o f

I s l a m  when T u r t u s h i  a Muslim law yer  o f  Spa in  says  " F o r t y  y e a r s  o f
(33)

t y r a n n y  a r e  b e t t e r  t h a n  one y e a r  o f  a n a r c h y " .  3 -  Competence,

which means the  w i l l i n g n e s s  o f  t h e  l e a d e r  to  e x e c u t e  and c a r r y  o u t  the

v a l u e s  o f  t h e  S h a r i a h  w i t h o u t  any h e s i t a n c y  o r  p o s tp o n e m e n t .  4 

Freedom o f  w h a t e v e r  m ig h t  a f f e c t  h i s  a b i l i t y  to  a c t ,  f o r  i n s t a n c e  f r e e  

s e n s e s  and l im bs  from d e f e c t s  o r  i n c a p a c i t a t i o n s .  These a r e  t h e  

p r i n c i p a l  q u a l i t i e s  which must  be a v a i l a b l e  i n  t h e  Muslim l e a d e r  ( o r  

Imam) .

T r a d i t i o n a l l y ,  e l e c t i o n  o f  t h e  s a i d  l e a d e r  (Imam) can by s h u r a h  

( d e m o c r a t i c a l l y )  be done i n  two ways; o a t h  o f  a l l e g i a n c e  o r  

a p p o i n t m e n t .

(33 I s l a m  as  an E t h i c a l  and a p o l i t i c a l  i d e a l  -  M. I g b a l  - E d .  by S. 
Hashimy -  I s l a m i c  Book S e r v i c e  -  Lahore ( P a k i s t a n )  p . 96.
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Oath of  a l l e g i a n c e  " baya h” i s  to c o n c lu d e  a c o n t r a c t  be tw een  the  

pe o p le  and t h e  e l e c t e d  l e a d e r  to t h e  e f f e c t  o f  r e n d e r i n g  t h e i r  

o b e d ie n c e  as  w e l l  a s  s u r r e n d e r i n g  t h e i r  i n t e r n a l  and e x t e r n a l  a f f a i r s  

to  h im .  And the  c o n t r a c t s  e f f e c t s  must  be f a i t h f u l l y  f u l f i l l e d  by bo th  

p a r t i e s ;  o b e d ie n c e  on t h e  p a r t  o f  t h e  p e o p le  and l o y a l t y  on t h e  

l e a d e r ’s (Imam) p a r t .

In  p r a c t i c e ,  Abu Baker as the  f i r s t  C a l i p h  g o t  t h e  o a t h  of  

a l l e g i a n c e  as  soon as  he was chosen  f o r  t h e  Muslims by th e  " S h u ra h  

C o u n c i l " .  L a t e r  Muslims a g re e d  upon Al i  ( R .A .A . ) t h e  f o u r t h  C a l i p h  to  

be t h e i r  l e a d e r  a f t e r  t h e  murder  o f  Uthman ( R . A . A . ) .

Conce rn ing  th e  second method;  " t h e  a p p o i n t m e n t " ,  t h e  fo rm er  l e a d e r  

(Imam) i s  to  a p p o i n t  someone whom he knows,  t h a t  he shou ld  be g i v e n  the  

o a t h  of  a l l e g i a n c e  to t a k e  o v e r  the  o f f i c e  a f t e r  h im .  Umar (R .A .A . )  

t h e  second C a l i p h  was a p p o i n t e d  by Abu B a k r , upon whom Muslims l a t e r  

a g r e e d .  Sometimes the  l e a d e r  (Imam) a p p o i n t s  more t h a n  one to be pu t  

up to  t h e  Shurah C o u n c i l  to  make th e  c h o ic e  f o r  Muslims,  f o r  example ,  

t h e  s i x  members whom Umar (R .A .A .)  a p p o i n t e d  f o r  Muslims to  c h o o s e .  I t  

was Uthman ( R .A .A . )  as  one o f  them who was e v e n t u a l l y  chosen  and g i v e n  

t h e  o a t h  o f  a l l e g i a n c e .  However ,  t h e  o a t h  of  a l l e g i a n c e  ( b ay a h )  i s  

a b s o l u t e l y  e s s e n t i a l  f o r  the  l e a d e r  (Imam) to  be r e c e i v e d  from the  

commons i n  g e n e r a l ,  o t h e r w i s e  the  e l e c t e d  o r  even th e  a p p o i n t e d  p e r s o n  

would d e f i n i t e l y  n o t  be c o n s i d e r e d  as  s u c h .

H i s t o r i c a l l y ,  t h e  a bove -m en t ioned  q u a l i t i e s  and the  p r o p e r  k in d  o f  

e l e c t i o n  i n  t h e  Muslim p o i n t  o f  v iew ,  d i d  n o t  u n f o r t u n a t e l y  l a s t  ve ry  

l o n g .  A f t e r  n e a r l y  t h i r t y  y e a r s ,  t h e  p e r i o d  o f  t h e  Orthodox  C a l ip h s  

( R . A . A . ) ,  t h e  C a l i p h a t e  ( Im am ate ) ,  was t r a n s f o r m e d  i n t o  a s e m i - r o y a l
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a u t h o r i t y  i f  n o t  a g e n u i n e l y  r o y a l  o n e .  Th is  s e r i o u s  e v e n t  i n  Muslim 

h i s t o r y  to o k  p l a c e ,  however ,  a t  the  hands  o f  Muawiyah (R .A .A . )  who i s  

w e l l  known among Muslims as  " t h e  l a s t  o f  c a l i p h s  and the  f i r s t  o f

k i n g s "  when he was s u c ce e d e d  by h i s  son Y a z i d , a c c o r d i n g l y  to  h i s  word .
(34)

Ibn K ha ldun ,  t h e  g r e a t  p h i l o s o p h i c a l  h i s t o r i a n  i n  h i s  Pro legomena ,  

d i d  n o t  d e c ry  Muawiyah’s a c t i o n  or  h i s  s u c c e s s o r s  i n  t h e  Umayyad's 

r e i g n ,  and found an excuse  f o r  him on t h e  b a s i s  o f  t h e  good "g roup  

f e e l i n g "  which he b e l i e v e d  to  be t h e  e s s e n t i a l  e l e m en t  i n  a p o w e r f u l  

r e i g n .  I n d e e d ,  t h e  m o d i f i e d  d i r e c t i o n  o f  t h e  C a l i p h a t e  was n o t  

t h r o u g h o u t  h i s t o r y  u n s a t i s f a c t o r y  i n  b r i n g i n g  to  i t s  o f f i c e  p e o p le  as 

e x c e l l e n t  a s  t h e  f i r s t  C a l i p h s ,  and i n  pus h in g  t h e  s t a t e  tow ards  more 

j u s t i c e  and p r o g r e s s .  Here i n  Umayyad's t im e  Soul iman b.  Abd a l - M a l i k  

a p p o i n t e d  Umar b .  Abd a l  AZIZ to  suc ce e d  h im.  Umar (R .A .A . )  r e f u s e d  

t h e  j o b  and asked  t h e  p e o p le  to  c h oose ;  t h e y  e v e n t u a l l y  chose  him.  

That  i s  why Muslims c a l l a d h i m  the  f i f t h  o r th o d o x  C a l i p h .

S ince  t h a t  t i m e ,  t h e  d y n a s t i c  form o f  C a l i p h a t e  (1 mamate) 

c o n t i n u e d  s u c c e s s i v e l y  u n t i l  i t  was i n h e r i t e d  by Uthmans , who 

s u c c e s s f u l l y  r u l e d  a v e ry  v a s t  e m p i r e ,  wh ich was l a t e r  sh ru n k  i n t o  

c o n te m p o ra ry  T urkey ,  where the  C a l i p h a t e  ( s u l t a n a t e )  and i t s  l e g a c y  

were w h o l ly  a b o l i s h e d  i n  1928.

But j u s t  b e f o r e  a n a l y s i n g  Turkey p r i o r  to and a f t e r  the  f a l l  o f  

t h e  C a l i p h a t e  ( s u l t a n a t e ) ,  t h e  r e a d e r  ought  t o  be aware o f  t h e  l e g a l  

f a c t  o f  t h e  i n s t i t u t i o n  and the  a p p o in tm e n t  o f  i t s  l e a d e r .

(35)
The C a l i p h a t e  ( Imamate)  i s ,  a c c o r d i n g  to  t h e  S h a i a t e  Imam-

(34)  The Prolegomena -  I b n  k h a l d u n . Vo l .  I  p . 421
(35)  For  more e x p l a n a t i o n s  -  see  I b i d  p . 436.
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l y a h ' s  s t a n d p o i n t ,  one o f  t h e  p i l l a r s  ( a r t i c l e s )  o f  t h e  f a i t h ,  and th e

l e a d e r  (Imam) co u ld  n o t  have been  o m i t t e d  by th e  P r o p h e t  ( S .A .W . ) .

T h e r e f o r e ,  t h e  P r o p h e t  a p p o i n t e d  h i s  causon  ( A l i )  (R .A .A . )  a s  h i s

s u c c e s s o r ,  wh ich  made t h e  s u c c e s s i o n  n o r m a l ly  c o n f i n e d  t o  h i s

r e l a t i v e s ,  i n  o t h e r  words ,  to  Al i  and h i s  s o n s .  Accord ing  to  t h e

m a j o r i t y  o f  Musl ims ( s u n n a t e s ) ,  t h e  C a l i p h a t e  i s  u n d o u b t e d l y  one o f  the

p u b l i c  i n t e r e s t s  o f  which  th e  p e o p le  a r e  d e l e g a t e d  to t ak e  c a r e ,  even

though  t h e  a p p o in tm e n t  o f  t h e  l e a d e r  (Imam) i s  an a b s o l u t e l y  n e c e s s a r y

e l e m e n t .  With r e g a r d  to o t h e r  o p i n i o n s ,  p e o p le  l i k e  a l - M u t a z i l a h  or

K a r i j i t e s  h e l d  t h e  o p i n i o n  t h a t  t h e  C a l i p h a t e  i s  n o t  n e c e s s a r y  a t  a l l

and i t  becomes n e c e s s a r y  o n ly  i f  i t  i s  needed  to  o b s e r v e  t h e  S h a r i a h
(36)

( I s l a m i c  l a w ) .  In  o t h e r  words ,  as  S i r  I g b a l  p u t  i t ,  t h e  C a l i p h a t e  

( Imamate )  i s  r e g a r d e d  by a l - M u t a z i l a h  as  a m a t t e r  o f  e x p e d ie n c y  o n l y .

I  w i l l  now c o n s i d e r  t h e  C a l i p h a t e  ( Imamate)  as  an i n s t i t u t i o n ,

Muslims have d i f f e r e n t  o p i n i o n s  on t h i s  s u b j e c t .  In  modern t i m e s ,

Rash id  R ida ,  f o r  example h a s  s u g g e s t e d  t h a t  " t h e  o b l i g a t o r y  n a t u r e  of

t h e  o f f i c e  i s  s u s t a i n e d  by t r a d i t i o n a l  a rg u m e n t s :  p r i n c i p a l l y ,  t h e

" i j ma' "  o f  t h e  companions ,  and a l s o  t h e  p r a c t i c a l  c o n s i d e r a t i o n  t h a t

w i t h o u t  t h e  C a l ip h  t h e  law can n o t  be e n f o r c e d  nor  can  th e  w e l f a r e  o f
(37)

the  community be g u a r a n t e e d . . . "  L a t e r ,  a f t e r  the  c r i s i s  o f  t h e

C a l i p h a t e  a t  t h e  hands  o f  t h e  T u r k i s h  s e c u l a r i s t s ,  a v e ry  d i f f e r e n t  and 

p e c u l i a r  i d e a  o f  t h e  I s l a m i c  sys te m  was s u g g e s t e d  by A l i  abd a l - R a z i q  

when he p r opose d  " t h e  s e p a r a t i o n  o f  r e l i g i o n  and p o l i t i c s " .  In  h i s  

view th e  Imamate ( C a l i p h a t e )  i s  n e i t h e r  an I s l a m i c  dogma nor  i s  i t  

demanded by t h e  Q u r ' a n  and Sunnah.  Accord ing  to  him,  t h e  t h e o r y  o f  t h e  

Imamate ( C a l i p h a t e )  i s  t h e  work of  t h e o l o g i a n s  and j u r i s t s  and i s  to be

(36)  The R e c o n s t r u c t i o n  o f  Regions t h o u g h t  i n  I s l a m .  M. I g b a l  -  Lahore 
( P a k i s t a n )  p . 157.
(37 )  I s l a m i c  Reform -  M.H. K e r r  p . 159.



145

s t r i c t l y  d i s t i n g u i s h e d  from the  ' h i s t o r y  o f  t h e  C a l i p h a t e '  which  he

views  c r i t i c a l l y .  For  him,  t h e  a p p l i c a t i o n  o f  Muhammad's r e l i g i o u s

m essage  has  n o t h i n g  w h a te v e r  to  do w i t h  p o l i t i c s  which i s  e x c l u s i v e l y
(38)

m an ' s  r a t i o n a l  t a s k .

Abd R a z i q ' s  i d e a ,  u n u s u a l  f o r  Muslim t h o u g h t ,  was b a d ly  r e c e i v e d  

by most  I s l a m i c  s c h o l a r s  who w ro te  many books c r i t i c i z i n g  i t .  I n  f a c t  

n o t  o n l y  d i d  Abd a l - R a z i q  r e j e c t  t h e  i d e a  o f  t h e  C a l i p h a t e  as an 

i n s t i t u t i o n ,  b u t  a l s o  went  so f a r  as  to  c l a i m  t h a t  I s l a m  s h o u ld  be 

d i s t i n g u i s h e d  from p o l i t i c s .

As a m a t t e r  o f  f a c t ,  I s l a m  ( t h e  Holy Q u r ' a n  and sunnah)  d i d  n o t  

demand t h e  i n s t i t u t i o n  known as  t h e  C a l i p h a t e ,  Im&rate o r  Imamate b u t  

l e f t  i t  up to  Muslims to  choose  f o r  t h e m s e l v e s .  When th e  e a r l i e s t  

Musl ims chose  t h e  head o f  t h e i r  s t a t e  and c a l l e d  him C a l i p h  ( o r  

s u c c e s s o r ) ,  i t  was i n  my o p i n i o n  mere ly  a word to d e n o te  the  p o s i t i o n  

which  he o c c u p i e d ,  w i t h o u t  any c o n n e c t i o n s  o f  b e in g  d i v i n e l y  o r d a i n e d .

Thus i n  my p e r s o n a l  o p i n i o n  Muslims s h o u ld  be a l low ed  to c a l l  t h e

head o f  t h e i r  s t a t e  w h a te v e r  t h e y  deem s u i t a b l e  -  P r e s i d e n t ,  G ove rnor ,
(39)

Amir e t c .  . . .  P r o v id e d  he a p p l i e s  I s l a m i c  law p r o p e r l y .

When Turkey d e c id e d  n o t  to  r e c o g n i z e  t h e  C a l i p h a t e  ( s u l t a n t )  any

more,  some Muslim s c h o l a r s  t h o u g h t  t h a t  i t  had j u s t  s h i f t e d  to  t h e  view

t h a t  t h e  C a l i p h a t e  i s  u n n e c e s s a r y  u n l e s s  i t  i s  needed to  e n f o r c e  the
(40)

S h a r i a h  as  had been  s u g g e s t e d  by th e  M u t a z i l a h  Schoo l .  Thus t h e

( 3 8 )  A l - I s l a m  wa Usui  Al-Hukm -  A l i  Abd a l - R a z i q  p . 64 and a f t e r .
(39)  See I s l a m i c  Review O c t . /N o v .  p . 40.
(40 )  The R e c o n s t r u c t i o n  of  R e l i g i o n s  t h o u g h t  i n  I s l a m  -  M.I g b a l  p . 157
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q u e s t i o n  we must  a s k  o u r s e l v e s  i s :  "has  the  s h a r i a h  been r e s p e c t e d  i n

modern Turkey i n  t h e  absence  of  t h e  C a l i p h a t e  ( S u l t a n t )  t h u s  r e n d e r i n g  

i t  u n n e c e s s a y ? "  Fo r ,  i f  t h e  s h a r i a h  has  n o t  been r e s p e c t e d ,  and y e t  

Turkey w i l l  n o t  r e i n s t a t e  the  C a l i p h a t e ,  t h e n  she o b v i o u s l y  does  no t  

a d h e re  to  M u t a z i l a h ’s d o c t r i n e .

In  my o p i n i o n ,  T u r k e y ' s  a b o l i t i o n  o f  t h e  C a l i p h a t e  was i n e v i t a b l e ,  

g i v e n  t h e  t e r r i b l e  s o c i a l ,  p o l i t i c a l  and economic c o n d i t i o n s  which 

p r e v a i l e d  b e f o r e  t h e  f i r s t  w or ld  w ar .  N e a r ly  t h r e e  c e n t u r i e s  b e f o r e  

t h e  a b o l i t i o n  o f  t h e  C a l i p h a t e ,  r e fo rm s  and m o d e r n i z a t i o n s  were 

i n i t i a t e d  by th e  t r a d i t i o n a l i s t s  t h e m s e l v e s .

When t h e  Ottomans f e l t  t h a t  t h e y  were too f a r  beh in d  Europe th e y  

changed t h e i r  a n c i e n t  a t t i t u d e  towards  w e s t e r n  c i v i l i z a t i o n .  The f i r s t  

movement o f  r e fo rm s  was c a r r i e d  o u t  and c o n t i n u e d  by a group  c a l l e d  

" t h e  new O t to m a n s " .

L a t e r  i n f l u e n c e d  by i d e a s  such  as N a t i o n a l i s m ,  T u r k i s h  l i b e r a l s  

a f t e r  t h e  1870s g i v e  much t h o u g h t  to  two a p p ro a c h e s  t o  p o l i t i c a l  

r e f o r m .  The f i r s t  was "Pan I s l a m ism "  which  was i n t r o d u c e d  and g i v e n  a 

r e l i g i o u s  b a s i s  by one o f  t h e  g r e a t e s t  l e a d e r s  o f  t h e  r e fo rm ,  Jamal  a l -  

Din a l - A f g h a n i  (1 8 3 8 -1 8 9 6 ) .

With  him was h i s  p u p i l  Muhammad Abduh who a d v o c a t e d  the

m o d e r n i z a t i o n  o f  Muslim w or ld  by on ly  t h e  a d o p t i o n  o f  w e s t e r n

s c i e n t i f i c  a c h i e v e m e n t s .  The second a p p ro a c h  was "Pan-Turk ism "  which 

c a l l e d  f o r  t h e  u n i t y  o f  a l l  Turks w o r ld w id e .

However , t h e  movement was succeeded  by " t h e  young T u r k s " .  In  May
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1889 a g roup  o f  s t u d e n t s  a t  t h e  I m p e r i a l  M i l i t a r y  Medica l  s c h o o l  formed

a r e v o l u t i o n a r y  s o c i e t y  w i t h  t h e  pu rpose  o f  o v e r t h r o w i n g  th e  S u l t a n .

At t h a t  t im e  t h e  whole o f  Turkey was swept  by s o c i a l  s t r i f e  and p o l i c a l
(41)

d i s o r d e r .

These m i s e r a b l e  s i t u a t i o n s  t h a t  s u r r o u n d e d  the  S u l t a n a t e

( C a l i p h a t e )  and T u r k e y ' s  d e f e a t  l a t e r  i n  t h e  f i r s t  w or ld  war i n

p a r t i c u l a r ,  made th e  Tu rks  t h i n k  s e r i o u s l y  o f  a r a d i c a l  t r a n s f o r m a t i o n .

Hence M us ta fa  Kamal (who was l a t e r  c a l l e d  A t a t u r k )  and h i s  N a t i o n a l i s t

f o l l o w e r s  a p p e a r e d  to  have th e  chance to form a government  i n  Ankara .

By d o ing  so t h e y  d i s o b e y e d  t h e  L s tanpo l  government  and c a l l e d  the

s u l t a n  a  t r a i t o r  b e c a u s e  he had a c c e p t e d  T u r k e y ' s  most  h u m i l a t i n g

t r e a t y  e v e r .  Thus was t h e  t r e a t y  of  Sevres  which  d e p r i v e d  th e  Turks of

a l m o s t  a l l  t h e i r  m o th e r l a n d .  As t h e  a u t h o r  o f  ( H i s t o r y  o f  t h e  Ottoman
(42)

Empire  and Modern Turkey)  s a i d ;  What was l e f t  o f  t h e  Ottoman Empire

S t a t e ?  A d d i t i o n a l  p r o v i s i o n s  made c e r t a i n  t h a t  T u r k i s h  s o v e r e i g n t y

would be v e ry  l i m i t e d .  For  example ,  t h e  Ohoman army cou ld  have no more

t h a n  50 ,000  . . .  e t c .

T h e r e f o r e ,  t h e  N a t i o n a l i s t s  d e c l a r e d  war on the  Greeks  whom they  

d e c i s i v e l y  d e f e a t e d  a t  t h e  B a t t l e  of.  S a k a r i j a .  Then when th e y  had 

r e g a i n e d  t h e i r  S t a t e ' s  d i g n i t y  t hey  d i s p l a y e d  t h e i r  r e a d i n e s s  to  s i g n  

a n o t h e r  t r e a t y  w i t h  t h e  A l l i e s ,  whom were o b l i g e d  to  n e g o t i a t e  a new

a r m i s t i c  a g r e e m e n t .  The t r e a t y  was a t  Lausanne ( J u l y  23,  1923) .  In

t h e  meanwhile  t h e  N a t i o n a l i s t s  had a b o l i s h e d  th e  S u l t a n a t e  ( C a l i p h a t e )  

1922 and s t a r t e d  a new e r a  by p r o c l a i m i n g  a R e p u b l i c ,  a s t a t e

(41 )  The Ottoman Empire -  W.S. V u c in ic h  see  p . 88 and a f t e r .
( 42 )  H i s t o r y  o f  t h e  Ottoman Empire and Modern Turkey -  Shaw, p . 359 .
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c o n s t i t u t i o n a l l y  based  on th e  two p r i n c i p l e s :  " N a t i o n a l i s m  and
(43)

s e c u l a r i s m " .

S i r  I q b a l  s a i d  o f  t h e  changes  which took  p l a c e  i n  Turkey :  " I

b e l i e v e  t h e  T u r k i s h  view i s  p e r f e c t l y  sound . . .  The r e p u b l i c a n  form o f

governm ent  i s  now o n l y  t h o r o u g h l y  c o n s i s t e n t  w i t h  t h e  s p i r i t  o f  I s l a m ,

b u t  has  a l s o  become n e c e s s a r y  i n  view o f  t h e  new f o r c e s  t h a t  a r e  s e t
(44)

f r e e  i n  t h e  wor ld  o f  I s l a m . "  In  my o p i n i o n ,  however .  S i r  I g b a l ,  i n

so s a y i n g ,  was o n ly  p a r t i a l l y  r i g h t .  Even i f  an e n t i r e  change was 

a b s o l u t e l y  n e c e s s a r y ,  t h e  a c t u a l  change which  took  p l a c e  was n o t  

e n t i r e l y  I  t h i n k  c o n s i s t e n t  w i t h  the  s p i r i t  o f  I s l a m .  The two 

p r i n c i p l e s  on which  t h e  new Turkey had been founded  were c o m p l e t e l y  

c o n t r a d i c t o r y  to  I s l a m  as  a w ho le .

N a t i o n a l i s m  i s  an i m p e r i a l i s t i c  t ende nc y  which was b r o u g h t  to  the  

Muslim w o r l d ;  wh ich  c o n s i s t s  o f  d i f f e r e n t  e t h n i c  g roups  so t h a t  Muslim 

u n i t y  i s  p r e c a r i o u s l y  b a l a n c e d .  I t  was p a r t l y  im p o r te d  to  t h e  A rab ic  

Muslim w or ld  by A ra b ic  C h r i s t i a n s  who by u s i n g  i t  l a t e r  s u c c e s s f u l l y  

founded  v e r y  p o w e r f u l  p a r t i e s .

In  Egyp t ,  however ,  i t  was c o u n t e r - b a l a n c e d  by an i d e a  based  on the

(43)  A r t . 1 o f  T u r k i s h  c o n s t i t u t i o n  -  see  P e a s l e e  C o n s t ,  o f  t h e
N a t i o n s .

(4 4 )  I b i d  -  M. Iq b a l  p . 157.
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S p i r i t  o f  I s l a m .  T h i s  was the  "Musl im b r o th e r h o o d  movement which was
(45)

founded  by a l- lmam  Hasan a l - B a n n a  ( R . A . ) .

In  t h e i r  view th e  Muslim world i s  one n a t i o n  and Muslims

r e g a r d l e s s  o f  n a t i o n a l i t y ,  s o c i a l  c l a s s  e t c . . . ,  a r e  b r o t h e r s .  In  o t h e r
(46 )

w ords ,  t h e  r e l i g i o u s  t i e  u n i t e s  them d e s p i t e  r a c i a l  d i f f e r e n c e s .

( 4 5 )  Hasan a l - B a n n a ,  t h e  fo u n d e r  and f i r s t  head of  t h e  Muslim 
B r o th e r h o o d  -  Al- lkhwan  a l-M us l im un  -  was born  i n  1906 i n  the  d e l t a  
town o f  Mahmudiyya to  t h e  m o d e s t ly  w e l l - o f f  f a m i l y  o f  a l o c a l  r e l i g i o u s  
n o t a b l e ,  Shaykh Ahmad Abd a l - R a h i a n  a l - B a n n a  " a l - S a a t i " .  Like  some 
Muslim r e f o r m e r s  from th e  e a r l y  n i n e t e e n t h  c e n t u r y  on. a l - B a n n a  and h i s  
c o l l e a g u e s  b e l i e v e d  t h a t  i t  i s  p o s s i b l e  to  p i c k  and choose  t h o s e  
a s p e c t s  o f  W este rn  c i v i l i z a t i o n  t h a t  t h e y  c o u ld  a c c e p t  as  c o m p a t ib l e  
w i t h  I s l a m i c  d o c t r i n e  and m o r a l i t y .  About t h e  Movement’s m i s s i o n ,  he 
s a i d  " L i s t e n  B r o t h e r !  Our m i s s i o n  i s  one d e s c r i b e d  most  
c o m p r e h e n s i v e ly  by t h e  te rm  " I s l a m i c " .  though  t h i s  word has a meaning 
b r o a d e r  t h a n  t h e  na r row  d e f i n i t i o n  u n d e r s t o o d  by p e o p le  g e n e r a l l y -  We 
b e l i e v e  t h a t  I s l a m  i s  an a l l - e m b r a c i n g  c o n c e p t  which  r e g u l a t e s  e v e r y  
a s p e c t  o f  l i f e .  a d j u d i c a t i n g  on e v e ry  one i t s  c o n c e r n s  and p r e s c r i b i n g  
f o r  i t  a  s o l i d  and r i g o r o u s  o r d e r .  I t  does  n o t  s t a n d  h e l p l e s s  b e f o r e  
l i f e ' s  p ro b le m s ,  n o r  t h e  s t e p s  one must  t a k e  to  improve mankind Some 
p e o p le  m i s t a k e n l y  u n d e r s t a n d  by I s l a m  som e th ing  r e s t r i c t e d  to  c e r t a i n  
t y p e s  o f  r e l i g i o u s  o b s e r v a n c e s  o r  s p i r i t u a l  e x e r c i s e s .  and c o n f i n e  
th e m s e lv e s  and t h e i r  u n d e r s t a n d i n g  to  t h e s e  na rrow a r e a s  d e t e r m i n e d  by 
t h e i r  l i m i t e d  g r a s p -  But we u n d e r s t a n d  I s l a m  -  as  opposed to  t h i s  view 
-  v e r y  b r o a d l y  and c o m p r e h e n s i v e ly  as  r e g u l a t i n g  t h e  a f f a i r s  o f  men i n  
t h i s  w or ld  and th e  n e x t .
( F iv e  T r a c t s  of  Hassan a l - B a n n a  -  C h a r l e s  Wendel l  -  p . 46) U n i v e r s i t y  of  
C a l i f o r n i a  p r e s s  B e r k e le y  Los Angels  London-
On F e b r u a r y  12 1949 allmam Hasan a l - B a n n a  was s h o t  down by a s s a s s i n s ,
who l a t e r  t u r n e d  ou t  t o  be members o f  the  s e c r e t  p o l i c e .
(4 6 )  In  t h e  c o u r s e  o f  t a l k i n g  a b o u t  t h e  I s l a m i c  c o n c e p t i o n  o f  
n a t i o n a l i t y ,  S. Ramadan s a i d  " N a t i o n a l i t y "  shou ld  n e i t h e r  i n v o l v e  a 
s e p a r a t i n g  b o r d e r  be tw een  human b e i n g s ,  nor  s h o u ld  i t  imply t h e  n a r row  
c o n c e p t i o n  o f  n a t i o n a l i s m  t h a t  i s  based  on a l l e g e d  supremacy  on 
l i n g u i s t i c  o r  e t h n o l o g i c a l  l i n e s -  In  o t h e r  words ,  t h e  c h a r a c t e r  o r  
q u a l i t y  d e r i v i n g  from membership o f  a p a r t i c u l a r  n a t i o n  o r  s t a t e  can 
o n ly  be d e t e r m i n e d  by e ach  member 's  b a s i c  a l l e g i a n c e  to  h i s  c o n s c i e n c e :  
a c o n s c i e n c e  which i s  f r e e  o f  a l l  p r e j u d i c e s -  Thus t h e  p o l i t i c a l  
s t a t u s  and a l l e g i a n c e  which  a r i s e  f rom t h i s  membership a r e  to  be based  
upon two fu n d a m e n ta l s  (1 )  a l l e g i a n c e  t o  o n e ' s  own c o n s c i e n c e ,  and (2 )  
s o c i a l  a l l e g i a n c e  to  t h e  s o c i e t y  i n  which  one l i v e s .  Any d e v i a t i o n  
from e i t h e r  o f  t h e s e  f u n d a m e n ta l s  c o n s t i t u t e s  i n d i v i d u a l  o r  s o c i a l  
h y p o c r i s y ,  f o r  sound membership o f  a s o c i e t y  can on ly  r e s u l t  f rom 
c o n s c i e n t i o u s  r e c i p r o c i t y -  I s l a m i c  law p 103- In  t h i s  c o n n e c t i o n  the  
Holy Q u r ' a n  c o n c i s e l y  s a y s :

"The B e l i e v e r s  a r e  b u t  a s i n g l e  B ro the rhood  : so make peace
and r e c o n c i l i a t i o n  be tw een  yo u r  two ( c o n t e n d i n g )  b r o t h e r s ;
and f e a r  A l l a h ,  t h a t  ye may r e c e i v e  m er c y . "  (CH. XLIX v . l O )
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When th e  new Turks  a dop te d  t h e  p r i n c i p l e  o f  s e c u l a r i s m  t h e y  s im p ly

r e j e c t e d  I s l a m i c  law ( S h a r i a h ) .  A r a d i c a l  r e v o l u t i o n  a g a i n s t  t h e

p r i n c i p l e s  o f  I s l a m  has  been  v i g o r o u s l y  c a r r i e d  o u t  s i n c e  the  k a m a l i s t s

o v e r t h r e w  t h e  " S u l t a n a t e " .  I t  was b e l i e v e d  t h a t  when th e  new Turks  had

a b o l i s h e d  the  S u l t a n a t e  ( C a l i p h a t e ) ,  t h e y  wanted  to  g e t  r i d  o f  t h e

r e s t r i c t i o n s  by I s l a m  i n  o r d e r  t o  enc o u ra g e  s c i e n t i f i c  d e v e lo p m e n t ,

t h e  same deve lopm en t  which had g i v e n  the  Europeans  t h e  power to  be

v i c t o r i o u s  o v e r  t h e  T u r k s .  I f  I s l a m  was t h e  on ly  o b s t a c l e ,  has  modern

Turkey a c h ie v e d  any c o n s i d e r a b l e  deve lopm en t?  I t  i s  t r u e  t h a t  t h e

s h a r i a h  h a s  been  exhanged f o r  t h e  s w i s s  code so t h a t  T u r k i s h  women

became as  l i b e r a t e d  as t h e i r  European c o u n t e r p a r t s ,  b u t  i n  so do ing
(47)

Muslim f a m i l y  law h a s  been  v i o l a t e d .  Also a t  t h e  b e g i n n i n g ,  t h e

p r a y e r  c a l l  (Azan)  and igam a t  i n  A rab ic  i n  t h e  mosques was n o t
(48)

a l l o w e d ,  and th e  A rab ic  a l p h a b e t  was exchanged f o r  t h e  l a t e n i c .

A l though  t h e s e  changes  have t a k e n  p l a c e  i n  Turkey ,  i t  i s  s t i l l  an 

u n d e r d e v e lo p e d  c o u n t r y .  When t h e s e  changes  were d e l i b e r a t e l y  i n i t i a t e d  

i n  Tu rkey ,  s i m i l a r  changes  a l s o  u n i n t e n t i o n a l l y  o c c u r r e d  i n  t h e  r e s t  o f  

t h e  A ra b ic  w o r l d .

Anyway t h e  p r e s e n t  s t a g n a t i o n  o f  t h e  whole Muslim wor ld  can n o t  be 

blamed on I s l a m  i t s e l f .  R a t h e r  the  Muslims t h e m s e lv e s  a r e  r e s p o n s i b l e .  

The main r e a s o n  f o r  t h i s  i s ,  i n  my o p i n i o n ,  t h e i r  f a i l u r e  to  o b s e rv e  

I s l a m .

( 4 7 )  T u r k i s h  woman c a n ,  f o r  example ,  g e t  m a r r i e d  to  non-Musl im .
(48)  L a t e r  on t h e  16 th  J u n e ,  1950,  t h e  T u r k i s h  Grand N a t i o n a l  Assembly 
a n n u l l e d  the  p r o h i b i t i o n  r e g a r d i n g  th e  Azan ( t h e  c a l l  to  p r a y e r s )  and 
th e  i gam a t  ( t h e  announcement  t h a t  the  d e v o t e e s  shou ld  be i n  p o s i t i o n  
f o r  c o n g r e g a t i o n a l  o v i s o n s )  i n  A rab ic  f rom th e  T u r k i s h  C r i m i n a l  Code.  
The p r o h i b i t i o n  o f  t h e  Azan and igam e t  was f i r s t  i n t r o d u c e d  i n  1932,  
bu t  i t  was " l e g a l l y "  e n f o r c e d  as  f rom 1941. (The I s l a m i c  Review -  y e a r  
23 Feb .  1954 p . 13 ) .
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U n l ik e  s e c u l a r i z e d  T urkey ,  P a k i s t a n  as a b o v e -m e n t i o n e d ,  was c a rv e d  

o u t  o f  t h e  I n d i a n  s u b - c o n t i n e n t  j u s t  a f t e r  I n d i a ' s  i n d epe nde nc e  from 

t h e  B r i t i s h  i n j 9 4 8 .  I t  i s  i n d e e d  th e  most  i m p o r t a n t  I s l a m i c  S t a t e  w i t h  

a s e c u l a r  back g r o u n d ,  t o  have a p p e a r e d  i n  t h i s  e r a .  On t h e  b a s i s  o f  

" t h e  s e l f - d e t e r m i n a t i o n "  p r i n c i p l e ,  i t  became s e p a r a t e  f rom I n d i a .  

Th is  was p r o u d l y  a c h i e v e d  by i t s  p o l i t i c a l  l e a d e r ,  J i n n a h  and h i s  

c o l l e a g u e s ,  on the  g ro u n d s  t h a t  I n d i a n  Musl ims ,  who form th e  major  

m i n o r i t y  i n  I n d i a  w i t h  c u l t u r a l  and t r a d i t i o n a l  d i f f e r e n c e s ,  had th e  

r i g h t  o f  an i n d e p e n d e n t  s t a t e .

In  t h e  a n n u a l  s e s s i o n  o f  t h e  " A l l  I n d i a  Muslim l e a g u e "  i n  1930 S i r

I g b a l  s a i d :  "The l i f e  o f  I s l a m  as  c u l t u r a l  f o r c e  i n  t h i s  c o u n t r y  v e ry

l a r g e l y  depends  on i t s  c e n t r a l i z a t i o n  i n  a s p e c i f i e d  t e r r i t o r y .  Th is

c e n t r a l i s a t i o n  o f  t h e  more l i v i n g  p o r t i o n  o f  t h e  Muslims o f  I n d i a  . . .
(49)

w i l l  e v e n t u a l l y  s o l v e  t h e  p rob lem  o f  I n d i a  as  w e l l  as  o f  A s i a . "

Th i s  was c l e a r l y  s t a t e d  by J i n n a h  d u r i n g  h i s  t a l k s  w i t h  G a n d i : "We

c l a i m  t h e  r i g h t  o f  s e l f - d e t e r m i n a t i o n  as  a n a t i o n  and n o t  as  a
(50)

t e r r i t o r i a l  u n i t  . . . " .  C o n s t i t u t i o n a l l y ,  P a k i s t a n  i s  supposed  to

be t o d a y ' s  i d e a l  I s l a m i c  S t a t e .  But b e c a u s e  o f  t h e  p o l i t i c a l  

c i r c u m s t a n c e s  t h r o u g h  which she p a s s e d ,  P a k i s t a n  d r i f t e d  away from the  

im p l e m e n t a t i o n  o f  h e r  I s l a m i c  c o n s t i t u t i o n .  As f o r  t h i s  c o n s t i t u t i o n ,  

t h e r e  a r e  two main p o i n t s  t h a t  g i v e  P a k i s t a n  I s l a m i c  c h a r a c t e r i s t i c s .  

F i r s t  t h e  p r o c l a m a t i o n  t h a t  S o v e r e i g n t y  i s  to  be v e s t e d  i n  A l l a h  and 

n o t  i n  t h e  p e o p le  ( s e e  p r e a m b l e ) .  Second,  t h e  c o n s t i t u t i o n  s t a t e s  t h a t  

p u b l i c  p o l i c y  i s  to  be based  on t h e  p r i n c i p l e s  o f  I s l a m  whereby a l l  t h e  

i n s t i t u t i o n s  o f  t h e  s t a t e  a r e  e x p e c t e d  t o  p r o v i d e  t h e  p e o p le  w i t h

(49)  The I s l a m i c  law and c o n s t i t u t i o n  -  A. Maududi p . 13.
(50)  I b i d  p . 14.
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f a c i l i t i e s ,  i n d i v i d u a l l y  and c o l l e c t i v e l y ,  to  o r d e r  t h e i r  l i v e s  i n

a c c o r d a n c e  w i t h  t h e  fu n d am e n ta l  p r i n c i p l e s  o f  I s l a m  ( p r i n c i p l e s  o f

p o l i c y  1.  lA 12 e t ) .  N o n e t h e l e s s ,  what  F.  Hassan  p o i n t e d  o u t  a b o u t  t h e

c o n s t i t u t i o n  i s  q u i t e  t r u e .  He s a i d :  " t h e  c o n s t i t u t i o n  p r o v id e d  a s e t

o f  " d i r e c t i v e s  o f  p u b l i c  p o l i c y " ,  t h e s e  were s im ply  e x p e c t a t i o n s  t h a t

t h e  a g e n c i e s  o f  t h e  s t a t e  would enc ou ra ge  t h e  t e a c h i n g  o f  I s l a m  and

p r o v i d e  a p r o p e r  a tm o s p h e re  where I s l a m i c  t e a c h i n g s  c o u ld  f l o u r i s h .

The fu n d am e n ta l  t e n e t s  w e re ,  however ,  n o t  made " j u s t i c i b l e " .

" J u s t i c i b i l i t y  i s  a l e g a l  t e rm  c o n n o t i n g  t h a t  t h e  r i g h t  which  h a s  been

g r a n t e d  can be v i n d i c a t e d  th ro u g h  a c o u r t  o f  law i f  an a g g r i e v e d  p e r s o n
(51)

t h i n k s  t h a t  t h a t  r i g h t  has  been  t r e s p a s s e d  upon . . . " .

However , s i n c e  h e r  emergence ,  P a k i s t a n  has  l i v e d  a lm o s t  a l l  t h e  

t im e  u n d e r  m a r t i a l  l aw .  Only r e c e n t l y  a g e n e r a l  e l e c t i o n  was h e l d  by 

t h e  g e n e r a l  Z ia  a l - H a g  whose m a n i f e s t o  i s  based  on th e  Holy Q u r ' a n  by 

which t h e  c o u n t r y  w i l l  h o p e f u l l y  be g o v e r n e d .

2 -  The S h u r a h , o r  t h e  d e m o c r a t i c  sys te m  

i n  I s l a m ,  and t h e  p o l i t i c a l  and l e g a l  

r i g h t s  o f  t h e  c i t i z e n s  i n  an I s l a m i c  S t a t e

A f t e r  h a v in g  i n i t i a l l y  g i v e n  an o u t l i n e  o f  the  I s l a m i c  S t a t e  i n  

i t s  t r a d i t i o n a l  and modern f o rm s ,  a s  w e l l  as  i t s  d e c l i n e  and r e v i v a l ,  

t h e  r e a d e r  ough t  to  know t h e  main pu rpose  o f  t h i s  c h a p t e r .  The r e s t  o f  

t h e  c h a p t e r  s h a l l  be d e v o te d  to a d i s c u s s i o n  o f  t h e  f o l l o w i n g  r i g h t s :  

(1)  The r i g h t  t o  p a r t i c i p a t e  i n  t h e  a f f a i r s  o f  t h e  S t a t e .  (2)  

Freedom o f  e x p r e s s i o n  and a s s o c i a t i o n .  (3 )  E q u a l i t y  b e f o r e  t h e  law.

( 51 )  The c o n c e p t  o f  s t a t e  and law i n  I s l a m  -  F. Hassan  p .  129.
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( 4 )  J u s t i c e  and the  r i g h t  to  s e c u r i t y  o f  p e r s o n a l  f reedom .  ( 5 )  The 

r i g h t  to  s a n c t i f i c a t i o n  and s e c u r i t y  o f  p r i v a c y .

But  l e t  us  b e f o r e  we go any f u r t h e r ,  g i v e  a b r i e f  i n t r o d u c t i o n  to  

th e  k i n d  o f  democracy  i n  I s l a m .  Having o f t e n  m ent ioned  t h a t  t h e  

I s l a m i c  S t a t e  i s  an i d e o l o g i c a l  o n e ,  i t s  k i n d  o f  democracy must  be 

s p e c i a l  and d i f f e r e n t  f rom the  o l d  and modern ty p e  o f  democracy which  

e x i s t s  i n  v a r i o u s  p l a c e s  i n  t h e  w o r l d .

(52 )
N e v e r t h e l e s s ,  some Muslim i n t e l l e c t u a l s  c a l l  i t  " t h e o -

d e m o c rac y " ,  j o i n i n g  t h e o c r a c y  w i t h  democrary  and g i v i n g  t h e  i m p r e s s i o n  

o f  t h e  e x i s t e n c e  o f  democracy i n  I s l a m .  I  would r a t h e r  c a l l  i t  

" S h u ra h "  ( a s  i t  i s  r e v e a l e d  i n  Holy Q u r ’an Ch. XLII  v . 3 8 ) ,  t h u s  

a v o i d i n g  b i t t e r  c r i t i c i s m  from th o s e  who sa y  t h a t  democracy does  n o t  

work i n  I s l a m .

I f  we lo o k  a t  t h e  d e f i n i t i o n  o f  democracy (G. S y n o k p a t i a )  i n  t h e

E n g l i s h  d i c t i o n a r y  we s h a l l  f i n d  t h a t  i t  means "Government  by the

p e o p l e ;  t h a t  form of  government  i n  which th e  s o v e r e i g n  power r e s i d e s  i n

t h e  p e o p l e  as  a who le ,  and i s  e x e r c i s e d  e i t h e r  d i r e c t l y  by them ( a s  i n

t h e  s m a l l  r e p u b l i c s  o f  a n t i q u i t y )  o r  .by o f f i c e r s  e l e c t e d  by them. In

modern u s e  o f t e n  more v a g u e ly  d e n o t i n g  a s o c i a l  s t a t e  i n  which a l l  have

e q u a l  r i g h t s ,  w i t h o u t  h e r e d i t a r y  or  a r b i t r a r y  d i f f e r e n c e s  o f  r a n k  o r
(53)

p r i v i l e g e . "

(52 )  The I s l a m i c  law and c o n s t i t u t i o n  -  A. Maududi p . 133.  O th e r s  l i k e  
M. Khaddur i  c a l l  i t  "nom ocracy" .  War and peace  i n  t h e  law of  I s l a m  -  
p l 6 .
(53 )  The Oxford E n g l i s h  D i c t i o n a r y  -  V o l .  I l l  D-E p . 183.
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So th e  c o re  o f  democracy ,  a c c o r d i n g  to  the  above d e f i n i t i o n  i s  

t h a t  t h e  government  i s  t o  be o f  t h e  p e o p l e ,  and the  p e o p le  a r e  the  

e x c l u s i v e  s o v e r e i g n .  In  o t h e r  words ,  t h e  on ly  r e c o g n i z a b l e  r u l e r  of  

t h e  s t a t e  i s  t h e  p e o p l e ,  whose com pe ten t  r e p r e s e n t a t i v e s  form a g rand  

a s se m b ly  by which t h e  c o u n t r y  i s  r u l e d .  And who sho u ld  be t h e  law

maker  as  w e l l  as  t h e  e x e c u t o r .

G e n e r a l l y  s p e a k i n g ,  democracy ,  wh ich  has  of  c o u r s e  a s e c u l a r  b a s i s  

seems t o  be p a r t i a l l y  i f  n o t  w h o l ly  i n c o m p a t i b l e  w i t h  I s l a m .

As i t  i s  c l a r i f i e d  i n  t h e  b e g in n i n g  of  t h i s  c h a p t e r ,  t h e  e x c l u s i v e  

s o v e r e i g n t y  b e lo n g s  to  A l l a h  a l o n e ,  e x e m p l i f i e d  i n  His law ( t h e  Q u r ' a n  

and Sunnah) .  In  t h e  Shurah  sy s te m ,  as  we s h a l l  s e e  l a t e r ,  t h e  l e a d e r  

o f  t h e  S t a t e  and t h e  p e o p l e ' s  r e p r e s e n t a t i v e s  a r e  o n ly  e x e c u t o r s  o f  t h e  

S h a r i a h  law and w i t h i n  i t s  l i m i t s  they  r u l e .  A pa r t  f rom s o v e r e i g n t y ,  

modern day democracy i s  e x e r c i s e d  t h r o u g h  p a r l i a m e n t s  ( B r i t i s h  t y p e )  o r  

c o n g r e s s e s  (U .S .A .  t y p e ) .

Both sys tem s  c o n s i s t  o f  many p a r t i e s .  Every  p a r t y  has  a d i f f e r e n t

i d e o l o g y  and i d e a s  which  a r e  u s u a l l y  c o m p l e t e l y  i n c o m p a t i b l e  w i t h  t h e

o t h e r s  e . g .  c o n s e r v a t i s m  and communism e t c .  Because t h e  r u l i n g  e l i t e

o f  t h e  I s l a m i c  S t a t e  must a d h e re  o n ly  to  I s l a m ,  p a r t i e s  w i t h  d i f f e r e n t

i d e o l o g i e s  can  n o t  be t o l e r a t e d .  I f  a p o l i t i c a l  p a r t y  i s  a b s o l u t e l y

n e c e s s a r y  ( a s  d i s t i n c t  f rom a r u l i n g  e l i t e )  t h e n  t h i s  p a r t y  must  a d h e re
(54)

to  t h e  I s l a m i c  law .

(54 )  U s u a l l y ,  p a r t i e s  c a r r y  d i f f e r e n t  i d e o l o g i e s  and i d e a s .  When the  
i d e o l o g i e s  and i d e a s  became one i t  would be u s e l e s s  to  be c a l l e d  as  
s u c h .
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However , i f  t h e  I s l a m i c  s t y l e  of  democracy  "Shurah"  comes i n t o  

c o n f l i c t  w i t h  c e r t a i n  p o s t u l a t e s  o f  t o d a y ’s w e s t e r n  democracy i t  i s  

b e c a u s e  o f  t h e  f o l l o w i n g  f a c t s .  F i r s t l y ,  by v i r t u e  o f  be in g  a 

r e l i g i o n ,  I s l a m  w i l l  o c c a s i o n a l l y  c l a s h  w i t h  e x i s t i n g  s e c u l a r  s y s t e m s ,  

be c a u s e  i t  i s  a s y s te m  o f  b e l i e f s  based  on a minimum o f  immutable  and 

u n q u e s t i o n a b l e  t e n e t s ,  h e ld  on th e  s t r e n g t h  o f  r e c e i v e d  c o n v e n t i o n s  and 

t r a d i t i o n a l  a u t h o r i t y ,  whereas  democracy th r o u g h  c e a s e l e s s  d e b a t e  and 

q u e s t i o n i n g  u n a v o i d a b l e  i n v o l v e s  a c h a l l e n g e  to  many a s a c r e d  axiom. 

S e c o n d ly ,  t h e r e  i s  no e x a c t  meaning of  democracy as  a p o l i t i c a l  s y s te m ,  

which  can  e v e r  be t a k e n  as a r e f e r e n c e  p o i n t  f o r  ou r  s t u d y .  T h i r d l y ,  

i d e a l  democracy does n o t  e x i s t  i n  the  w o r l d .  Thus no gove rnm en t ,  

w h a t e v e r  i t s  i d e o l o g i c a l  u n d e r p i n n i n g  o r  i t s  s o c i a l  and economic 

c o n f i g r a t i o n  i s  e n t i t l e d  to  t h e  e p i t h e t  " d e m o c r a t i c " .  Once a g a i n ,  no 

government  can be c a l l e d  d e m o c r a t i c  u n l e s s  i t  i s  p r e d i c t e d  on a number 

o f  p r i n c i p l e s  e i t h e r  i m p l i c i t  i n  i t s  a t t i t u d e s  and s o c i a l  v a l u e s  o f  i t s  

s u b j e c t s ,  o r  e x p l i c i t l y  f o r m a l i z e d  i n  i t s  l a w s .  I s l a m  by i t s  S h a r i a h  

( t h e  Holy Q u r ’an and Sunnah)  p r e s e n t s ,  i n  my o p i n i o n ,  t h e  b e s t  f e a s i b l e  

d e m o c r a t i c  s y s te m .

A -  The S h u r a h , and th e  r i g h t  to  p a r t i c i p a t e  

i n  t h e  a f f a i r s -  o f  t h e  S t a t e

"Those who h e a r k e n  to  t h e i r  L ord ,  and e s t a b l i s h  r e g u l a r  

p r a y e r ;  who ( c o n d u c t )  t h e i r  a f f a i r s  by m u tua l  consultation 

(CH. XLII v . 3 8 . )

L i t e r a l l y ,  Shurah i s  d e r i v e d  from the  v e rb  "Shawarah" which means
(55)

" c o n s u l t e d " ;  to  s e ek  someone"s o p i n i o n  c o n c e r n i n g  a m a t t e r .

(55 )  L i s a n  a l - A r a b  a l - M u h i t  -  I b n  Manzur V o l .Z :F  p . 381.
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I t s  j u r i d i c a l  meaning i s  " c o n s u l t a t i o n  and exchange  o f  views by e l d e r s

b e f o r e  m ajo r  d e c i s i o n s  a f f e c t i n g  g e n e r a l  i n t e r e s t s  a r e  t a k e n ,  l a y i n g

down th e  b road  b a s i s  and th e  h ig h  and p r a c t i c a l  p r i n c i p l e s  which s u i t e d
( 5 6 )

a l l  p a r t s  o f  t h e  w o r l d . "  Th is  can be based  on the  f o l l o w i n g

Q u r ' a n i c  i n j u n c t i o n  which  p r o v i d e s :

" . . .  so p a s s  o v e r  ( t h e i r  f a u l t s ) ,  and a s k  f o r  ( A l l a h ' s )

forgiveness for them; and consult them in affairs (of 

moment). Then when thou hast taken a decision, put thy trust
( 5 7 )

in Allah."

However ,  a l l  Muslim j u r i s t s  have a g re e d  t h a t  t h e  Shurah  i s  on ly

a d m i s s i b l e  i n  m a t t e r s  which a r e  n o t  e x p l i c i t l y  c l a r i f i e d  by the

S h a r i a h .  In  o t h e r  w o rd s ,  no d i s c r e t i o n a r y  d e c i s i o n s  can be t a k e n

whenever  t h e r e  i s  a r e v e a l e d  t e x t .  But t h e y  have d i s a g r e e d  a b o u t  t h e

range  o f  t h e  S hurah .  Some of  them such  as  a l - T a b a r i  t h e  g r e a t

i n t e r p r e t e r ,  and Ibn  a l - A r a b i , s u g g e s t e d  t h a t  t h e  Shurah  i s  a d m i s s i b l e

o n ly  i n  w o r l d l y  m a t t e r s  such as wars  . . .  e t c . "  O the re  l i k e  a l - A l o u s i

and a l - J a s a s  t h i n k  t h a t  i t  can  a l s o  be a p p l i e d  to  r e l i g i o u s  m a t t e r s  o f
( 5 8 )

which  t h e r e  i s  no r e v e l a t i o n  i n  t h e  S h a r i a h .

In  modern t i m e s ,  i n t e r p r e t i n g  the  above v e r s e ,  a l - Imam Muhammad Abduh 

s a i d :  " C o n s u l t  them ( t h e  Muslims "means c o n s u l t a t i o n  i n  a l l  g e n e r a l

a f f a i r s  which  form the  p o l i t i c a l  l i f e  o f  t h e  n a t i o n  (Ummah) such  as  war 

and peace  . . .  e t c . ,  and o t h e r  w o r l d ly  m a t t e r s .  And th e  term " a f f a i r "  

( a s  r e v e a l e d  i n  t h e  v e r s e )  means w o r l d l y  a f f a i r s  and no t  m a t t e r  r e l a t e d  

to  t h e  f a i t h  which i s  s im p ly  d e p e n d en t  upon th e  r e v e l a t i o n .  Had the

( 5 6 )  See f o r  example The Shurah  -  M. F a z u l l a h  p . 5 3 .
( 5 7 )  CH. I l l  V . 1 5 9 .
( 5 8 )  The Shurah ( T a b i a a t  a l - H a k i m i a  Fi  a l - I s l a m )  -  M. F a z u l l a h  p . 5 4 .
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m a t t e r s  o f  t h e  dogma such  as  l a w f u l ,  and u n l a w f u l  t h i n g s  been

p r e s c r i b e d  by th e  Shurah ,  t h e n  th e  r e l i g i o n  would have been man ' s
(59)

c r e a t i o n . "

I  am t h e r e f o r e  o f  t h e  o p i n i o n  t h a t  the  S h u r a h ' s  f i e l d  must  be 

c o n f i n e d  to  w o r l d l y  a f f a i r s .  O the r  r e l i g i o u s  m a t t e r s  must  be l e f t  

s o l e l y  to the  know ledgab le  j u r i s t s  o f  the  n a t i o n  (Um-mah).

The Shurah  c o u n c i l  ( i n  i t s  l e g i s l a t i v e  c a p a c i t y )  i s  what  i n  t h e

o l d  t e r m i n o l o g y  of  Figh  was known as " t h e  body which l o o s e s  and b i n d s "

(Ahl  a l - H a l  wa a l - A q d ) .  In  an i d e o l o g i c a l  s t a t e  such  as  t h e  I s l a m i c  

one e s t a b l i s h e d  on th e  b a s i s  o f  A l l a h ' s  de j u r e  s o v e r e i g n t y ,  t h e  s a i d

c o u n c i l  ( e v e n  i n  i t s  w o r l d l y  a f f a i r s  c a p a c i t y )  can n o t  make any laws

which c o n t r a d i c t  t h e  Holy Q u r ' a n  and Sunnah,  even i f  t h e  c o n s e n s u s  of  

o p i n i o n  o f  i t s  p e o p le  demands i t .  The Holy Q u r ' a n  s t a t e s :

"It is not fitting for a believer, man or woman, when a

matter has been decided by Allah and His Apoltle, to have any

option about their decision: if any one disobeys Allah and
(60)

His Apostle, he is indeed on a clearly wrong Path ..."

N e v e r t h e l e s s ,  t h e  form by which the  Shurah  can f u l l y  work and

p e r f o r m  i t s  f u n c t i o n  i s  n o t  i l l u s t r a t e d  by t h e  Holy Q u r ' a n  o r  Sunnah.  

So Musl ims can c r e a t e  o r  a d o p t  any s t r u c t u r e  f o r  t h e i r  " S h u r a h ' s  M a j la s  

( c o u n c i l ) " .  " I t  was t h e r e f o r e  a d m i s s i b l e  f o r  Muslims to  have a

p a r l i a m e n t  s i d e  by s i d e  w i t h  t h e  head o f  t h e  S t a t e .  I t  i s  a l s o  

p e r m i s s i b l e  t o  have i n  a d d i t i o n  to  t h e  house  o f  d i s p u t e s ,  o t h e r  

o r g a n i z a t i o n s  which s u p e r v i s e  the  work o f  t h e  l a t t e r  and examine i t s

(59)  I b i d  p . 55 and see  a l s o  a l ' Q u r ' a n  wa a l -D a w la  -  M. K h a l a f a l l a h  p55
( 6 0 )  CH. XXXIII V . 3 6 .
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d e c i s i o n s ,  so c h a t  t h e s e  may be made c o n s i s t e n t  and f r e e  f rom d e f e c t s
(61)

and i n a c c u r a c i e s . :

T h e r e f o r e ,  unde r  no c i r c u m s t a n c e s  can  an i n d i v i d u a l  o r  group  

d e p r i v e  t h e  m a j o r i t y  o f  t h e  p e o p le  t h e i r  r i g h t s  to  p a r t i c i p a t e  i n  

r u l i n g  t h e i r  s t a t e .  Nor can a r i g g e d  e l e c t i o n  o f  t h e  head o f  S t a t e  o r  

o f  t h e  Shurah  members be a c c e p t e d  by I s l a m .  Such b e h a v i o u r  i s  

c o n s i d e r e d  as  t r e a c h e r y  a g a i n s t  t h e  p e o p le  whose r i g h t s  a r e  i l l e g a l l y  

v i o l a t e d ,  and a g a i n s t  A l l a h  t h e  c r e a t o r .

Thus t h e  p r i n c i p l e s  which s hou ld  be embraced by t h e  Shurah C o u n c i l
(62)

a r e  summed up by th e  S c h o l a r  a l -Mawdudi  when he s t a t e s :

-  The e x e c u t i v e  head o f  t h e  government  and members of  t h e  ( S h u ra h )  

C o u n c i l  sho u ld  be e l e c t e d  by f r e e  and i n d e p e n d e n t  c h o ic e  o f  t h e  p e o p l e .

-  The p e o p le  and t h e i r  r e p r e s e n t a t i v e s  s h o u ld  have th e  r i g h t  to  

c r i t i c i z e  and f r e e l y  e x p r e s s  t h e i r  o p i n i o n ,  ( f r e ed o m  o f  e x p r e s s i o n  

s h a l l  be c o n s i d e r d  l a t e r ) .

-  The r e a l  c o n d i t i o n s  of  t h e  c o u n t r y  sho u ld  be b r o u g h t  b e f o r e  the  

p e o p le  w i t h o u t  s u p p r e s s i o n  o f  f a c t  so t h a t  t h e y  a r e  i n  a p o s i t i o n  to  

j u d g e  w h e th e r  t h e  government  i s  work ing p r o p e r l y  o r  n o t .

-  There  s h o u ld  be a d e q u a t e  g u a r a n t e e  t h a t  o n ly  t h o s e  p e o p le  who

have  th e  s u p p o r t  o f  t h e  m asses  s hou ld  r u l e  o v e r  t h e  c o u n t r y  . . .  .

As r e g a r d s  t h e  r e l i g i o u s  m i n o r i t i e s  and t h e i r  r i g h t  to

p a r t i c i p a t i o n  i n  the  S t a t e ' s  a f f a i r s ,  g e n e r a l l y  s p e a k in g  e v e ry  c i t i z e n  

o f  t h e  I s l a m i c  S t a t e  has  t h e  r i g h t  to  do s o .  In  o t h e r  words ,  Muslims

(61)  I s l a m i c  Review y e a r  23 F e b r u a r y  1954 p . 11 A r t .  by M.A. A l louba
( 62 )  Human R ig h t s  i n  I s l a m  -  A. a l -M aududi  p . 34 .
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and non-Musl ims a l i k e  have th e  same r i g h t  to  t a k e  p a r t  i n  making the  

g e n e r a l  p o l i c y  o f  t h e  c o u n t r y ,  i r r e s p e c t i v e  o f  t h e i r  i d e o l o g i c a l  

s t a t u s ,  non-M us l im s ,  f o r  i n s t a n c e ,  can s h a r e  w i t h  t h e i r  Muslim 

coun trym en  a d m i n i s t r a t i o n  and c i v i l  s e r v i c e s  o f  t h e  S t a t e .

Also i t  i s  n e e d l e s s  to  p o i n t  b u t ,  t h e y  have the  f u l l  r i g h t  o f  

v o t i n g  and t a k i n g  p a r t  i n  t h e  e l e c t i o n s  f o r  t h e  Shurah  C o u n c i l  i . e .  

( t h e  w o r l d l y  a f f a i r s  c a p a c i t y ) .  In  o t h e r  words ,  t h e y ,  t o g e t h e r  w i t h  

Muslims can choose  t h e  c o u n t r y ’s h e a d .

N o n e t h e l e s s ,  f o r  b e in g  an i d e o l o g i c a l  s t a t e ,  t h e  o f f i c e  o f  t h e
(63)

head  o f  t h e  s t a t e  must  be c o n f i n e d  to  Muslims o n l y .  Non-Muslims

t h e r e f o r e ,  do n o t  have th e  chance  to  be t h e  S t a t e ' s  l e a d e r .  Tha t  i s

b e c a u s e  o f  t h e  i d e o l o g i c a l  n a t u r e  o f  t h e  I s l a m i c  S t a t e ,  t h e

r e s p o n s i b i l i t y  o f  ru n n in g  t h e  c o u n t r y  s h o u ld  r e s t  p r i m a r i l y  w i t h  t h o s e

who b e l i e v e  i n  t h e  i d e o l o g y .  Also t h e  p e o p l e ' s  r e s p e c t  can  o n ly  be

g a i n e d  by a Muslim l e a d e r .  Muslims t h e r e f o r e ,  s h o u ld  on ly  s u bm i t  to
(64)

r i g h t e o u s  Muslim a u t h o r i t i e s  ( U l i - l - a m r )  . As t h e  Holy Q u r ' a n  s a y s :

"0 ye who believe! Obey Allah, and obey the Apostle, and

those charged with authority among you. If ye differ in

anything among yourselves, refer it to Allah and His Apostle,
(65)

if ye do believe in Allah and the last Day..."

( 6 3 )  In  t h e  T a f s i r  by a l - N a y s a b u r i  i t  i s  s t a t e d :
"The Ulemas ( s c h o l a r s )  have l a i d  down th e  f o l l o w i n g  a t t r i b u t e s  f o r  the  
g e n e r a l  Imamate : I s l a m ,  wisdom, m a t u r i t y ,  . . .  e t c . "  ( O r i g i n a l  views on 
r e l i g o u s  m a t t e r s )  see  I s l a m i c  Review -  V o l .  53 -  May 1965 -  p . 27 .
(64)  " U i - a l - a r a a r "  means t h o s e  cha rge d  w i t h  a u t h o r i t y  o r  r e s p o n s i b i l i t y  
o r  d e c i s i o n ,  o r  the  s e t t l e m e n t  o f  a f f a i r s ,  such  as  the  l e a d e r ,  j u d g e s ,  
and s c h o l a r s  . . .  e t c .
( 6 5 )  CH. IV V . 5 9 .
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A c c o r d i n g l y ,  t h e  a u t h o r i t i e s  would n o t  be obeyed u n l e s s  t hey  show 

c o n s i d e r a b l e  o b e d ie n c e  to  A l l a h  and His  A p o s t l e .  In  o t h e r  w ords ,  t h e  

o b e d ie n c e  o f  t h e  pe o p le  to  the  Imam ( l e a d e r )  i s  s t r o n g l y  d e p e n d e n t  on 

how much he r e s p e c t s  t h e  S h a r i a h  ( I s l a m i c  l a w ) .

T h i s  a t t i t u d e  was s t r e s s e d ,  i n  modern t im e s  i n  some c o n s t i t u t i o n s  

o f  Muslim c o u n t r i e s .  Here A r . 10 o f  t h e  P a k i s t a n i  c o n s t i t u t i o n  s a y s :

"A p e r s o n  s h a l l  n o t  be e l e c t e d  as  p r e s i d e n t  u n l e s s  

( a )  he i s  a  Muslim . . . " .

Again c h a p t e r  IV ( t h e  Imam) A r t i .  24 ,  on t h e  Model o f  an I s l a m i c  

c o n s t i t u t i o n  s t r e s s e d  t h e  same a t t i t u d e :

"A p e r s o n  q u a l i f i e d  f o r  e l e c t i o n  to t h e  o f f i c e  o f  Imam s h a l l  be :

( a )  a Muslim n o t  unde r  . . .  y e a r s  o f  age .

M oreover ,  some c o n s t i t u t i o n s  r e s t r i c t e d  t h e  n o m in a t i o n  o f  t h e  

l e a d e r  p a r t i c u l a r l y  to  t h e  r e l i g i o u s  e l i t e  o f  t h e  c o u n t r y .  P reamble  o f  

t h e  I r a n i  C o n s t ,  u n d e r  S a n c t i t y  of  j u s t i c e  -  s e e k i n g  t h e o l o g i a n s  

s t a t e s :

" . . .  t h e  c o n s t i t u t i o n  s h a l l  p r e p a r e  the  ground  f o r  the  r e a l i z a t i o n

o f  l e a d e r s h i p s  o f  q u a l i f i e d  t h e o l o g i a n s  who a r e  r e c o g n i z e d  as  l e a d e r s
( 66 )

by t h e  p e o p le  . . . " .

N e v e r t h e l e s s ,  when t h e  f i n a l  d e c i s i o n  of  t h e  g e n e r a l  p o l i c y  o f  t h e  

S t a t e  i s  a t  t h e  hands  o f  Musl ims,  t h e  non-Musl im  c a n d i d a t e s  I  t h i n k ,  

can  s t i l l  be p r e s e n t e d  to t h e  High Shurah C o u n c i l ,  where t hey  can 

p a r t i c i p a t e  i n  t h e  a f f a i r s  o f  t h e i r  s t a t e  and look  a f t e r  t h e i r  s e c t  

p e o p l e .  Th is  would be c l o s e r  to a r e a l  d e m o c r a t i c  sy s te m .

(66)  The c o n s t i t u t i o n  o f  t h e  I s l a m i c  r e p u b l i c  o f  I r a n  p . 13.
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B -  The r i g h t  to  f reedom o f  e x p r e s s i o n  

and a s s o c i a t i o n

"Whosoever  o f  you s e e s  an e v i l  a c t i o n ,  l e t  him change i t  w i t h  

h i s  hand ( f o r c e ) ;  and i f  he i s  n o t  a b l e  to  do s o ,  t h e n  w i t h  

h i s  t o n g u e ;  and i f  he i s  n o t  a b l e  to  do s o ,  t h e n  w i t h  h i s  

h e a r t  -  and t h a t  i s  the  w e a k e s t  o f  f a i t h . "

( P r o p h e t i c  h a d i t h .  As r e l a t e d  by M us l im .)

No d o u b t ,  t h e  I s l a m i c  c o n c e p t  o f  f reedom  o f  e x p r e s s i o n  i s  n o t  

comparab le  w i t h  any o t h e r  c o n c e p t  o f  f r e e d o m .  Accord ing  to  t h e  above 

s t a t e d  h a d i t h  ( s a y i n g ) ,  f reedom o f  e x p r e s s i o n ,  i n  o r d e r  t o  p r o p a g a t e  

v i r t u e  and u p r i g h t n e s s ,  i s  n o t  o n l y  a r i g h t ,  b u t  an o b l i g a t i o n  i n  

I s l a m i c  s o c i e t y .  There i s  t h e r e f o r e  a r e s p o n s i b i l i t y  which  r e s t s  upon 

t h e  i n d i v i d u a l  a s  w e l l  as  the  group to  combat e v i l  and w rongdoings  

w h e t h e r  t h e s e  a r e  p e r p e t r a t e d  by an i n d i v i d u a l ,  g roup  o f  p e o p le  o r  

g o v e rn m e n t .

However ,  condemnation  o f  wrong do ing  sho u ld  be open and go

hand i n  hand w i t h  t h e  a p p r o p r i a t e  mora l  r e f o r m .  Th is  was d e s c r i p t i v e l y

em phas ized  i n  t h e  Holy Q u r ' a n  when A l l a h  s a y s :

"(They are) those who, if we established them in the land,

establish regular prayer and give regular charity, enjoin the
( 6 7 )

right and forbid wrong:..."

Moreover ,  t h e  Holy P r o p h e t  goes  on to s t r e s s  the  Q u r ' a n i c  meaning 

when he s a y s  :

( 6 7 )  CH. XXII V . 4 1 .
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"The most e x c e l l e n t  j i h a d  i s  the  u t t e r i n g  o f  t r u t h  i n  the
( 68)

p r e s e n c e  o f  u n j u s t  r u l e r . "

I s l a m  has  a l s o  g i v e n  i t s  pe o p le  t h e  r i g h t  to  f r e e l y  e x p r e s s  t h e i r

o p i n i o n s  i n  any m a t t e r  w h a t s o e v e r .  In  one o f  t h e  l e g a l  m a t t e r s  i t  i s

r e p o r t e d  t h a t  Umar; t h e  second C a l i p h  was once a b o u t  to  t a k e  a d e c i s i o n

to  l i m i t  " t h e  m a r r i a g e  dowry" which  he c o n s i d e r e d  to  have  been

e x a g g e r a t e d  by th e  p e o p l e .  A woman g o t  up and s a i d  "0 son o f  a l -

K h a ta b ,  what A l l a h  g i v e s  us  you want  to t a k e  away, t h e n  she r e c i t e d  the

f o l l o w i n g  v e r s e :

"But  i f  ye d e c i d e  to  t a k e  one w i f e  i n  p l a c e  o f  a n o t h e r ,  even

i f  ye had g i v e n  t h e  l a t t e r  a  whole t r e a s u r e  f o r  dower ,  t a k e

n o t  t h e  l e a s t  b i t  o f  i t  b a c k :  would you t a k e  i t  s l a n d e r  and a
(69 )

m a n i f e s t  w r o n g . "

Then Umar (R .A .A . )  changed h i s  mind and s a i d  " A l l  p e o p le  s u r e l y  know
(70)

b e t t e r  t h a n  you 0 Umar."

R e g a rd in g  freedom o f  a s s o c i a t i o n ,  p e o p le  a r e  a b s o l u t e l y  f r e e  to 

any a s s o c i a t i o n  o r  o r g a n i z a t i o n  o r  w h a te v e r  t h e y  l i k e .  Here t h e  Holy 

Q u r ' a n  s t a t e s ;

"Ye a r e  t h e  b e s t  o f  p e o p l e ,  ev o lv e d  f o r  mankind e n j o i n i n g

what  i s  r i g h t ,  f o r b i d d i n g  what  i s  wrong,  and b e l i e v i n g  i n
( 7 1 )

Allah ..."

That  i s  to s a y :  w h a t e v e r  i s  a good d e e d ,  a c t i o n  e t c .  which b e n e f i t s

s o c i e t y ,  t h e  whole community,  i s  an o b l i g a t i o n .  I f  t h e  Muslim

( 6 8 )  ( R e l a t e d  by T r -M .S h . )  See a Manual o f  H a d i th  -  M.Ali  p . 3 9 8 .
( 6 9 )  CH. IV V . 2 0 .
( 7 0 )  See S a f u a t  a l - T a f a s i r  -  M. Sabuni  v o l .  I  p . 2 6 8 .
( 7 1 )  CH. I I  v . l l O .
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community as a whole does n o t  p e r f o r m  i t s  d u t i e s ,  a group o f  i t  sho u ld  

d o .  The Holy Q u r ’an s a y s :

"Let there arise out of you a band of people inviting to all

that is good; enjoining what is right, and forbidding what is
(72)

wrong : they are the ones to attain felicity ..."

But t h i s  r i g h t  i s ,  i n  t h e  I s l a m i c  s t a t e ,  s u b j e c t e d  to  c e r t a i n  g e n e r a l  

r u l e s ,  i t  shou ld  be e x e r c i z e d  i n  a way to  denounce the  "Fasad"  

( c o r r u p t i o n ) .  T h e r e f o r e ,  a s s o c i a t i o n s ,  p a r t i e s ,  o r  o r g a n i z a t i o n s  

s h o u ld  n o t  be h e ld  i n  s e c r e t  wh ich  cou ld  l a t e r  p r e j u d i c e  t h e  Muslim 

community.  As i n  a l l  t i m e s ,  s e c r e t  m e e t in g s  have been a c o n s t a n t  

s o u r c e  o f  p o l i t i c a l  and s o c i a l  u n r e s t .  Here i s  what  the  Holy Q u r ' a n  

s a y s  :

"0 ye who believe! When ye hold secret counsel, do it not
( 7 3 )

for iniquity and hostility, and disobedience ..."

On t h e  l e v e l  o f  u n i v e r s a l  d e c l a r a t i o n s ,  t h e  f o r e g o i n g  r i g h t s  were

em phas ized  by the  UIBHR when i t  s t a t e d  i n  A r t . X I I :

"Every  p e r s o n  has  t h e  r i g h t  to e x p r e s s  h i s  t h o u g h t s  and b e l i e f s  so 

lo ng  a s  he r em ains  w i t h i n  t h e  l i m i t s  p r e s c r i b e d  by th e  law.  No one ,

however ,  i s  e n t i t l e d  to  d i s s e m i n a t e  f a l s e h o o d  o r  to  c i r c u l a t e  r e p o r t s  

wh ich  may o u t r a g e  p u b l i c  d e c e n c y ,  o r  to  i n d u l g e  i n  s l a n d e r ,  in nuendo  o r  

to  c a s t  d e fa m a t o r y  a s p e r s i o n s  on o t h e r  p e r s o n s  . . . " .

( 7 2 )  CH. I l l  V .  104.
( 7 3 )  CH. LV II I  V . 9 .
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C — E q u a l i t y  b e f o r e  t h e  law and 

t h e  r i g h t  to  s e c u r i t y  o f  p e r s o n a l  

f r e e d o m .

I n  t h e o r y  as w e l l  a s  i n  p r a c t i c e ,  t h e  p r i n c i p l e  o f  e q u a l i t y  i n  

g e n e r a l  o r  o f  " e q u a l i t y  b e f o r e  t h e  law" forms t h e  most  i n t e g r a l  p a r t  o f  

t h e  S h a r i a h  ( I s l a m i c  l a w ) .

F o u r t e e n  c e n t u r i e s  ago ,  i n  the  most  d i v i d e d  s o c i e t y  I s l a m  emerged

to  wipe o u t  such  inhumane b e h a v i o u r ,  and make a l l  p e o p le  e q u a l .  To

s t r e s s  t h i s  p o i n t ,  t h e  Holy Q u r ' a n  p r o v i d e s  i n  t h e  c h a p t e r  " a l - H u j u r a t "

th e  f o l l o w i n g  v e r s e :

"0  mankind!  We c r e a t e d  you from a  s i n g l e  ( p a i r )  o f  a  male

and a  f e m a l e ,  and made you i n t o  N a t io n s  and t r i b e s ,  t h a t  ye

may know e a c h  o t h e r  ( n o t  t h a t  ye may d e s p i s e  e a c h  o t h e r ) .

V e r i l y  t h e  most honoured  o f  you i n  t h e  s i g h t  o f  A l l a h  i s  (he
( 7 4 )

who i s )  t h e  most  r i g h t e o u s  o f  you . . . "

Th is  was e m p h a t i c a l l y  d e c l a r e d  by t h e  Holy P r o p h e t  ( s . a . w . )  i n  h i s  

f a r e w e l l  a d d r e s s ,  a f t e r  he had r e c i t e d  t h e  a b o ve -m en t ioned  v e r s e ,  when 

he s a i d  : " A l l  mankind i s  t h e  progeny o f  Adam and Adam was f a s h i o n e d

o u t  o f  c l a y  . . . "

I t  i s  t h e r e f o r e  v e ry  c l e a r  t h a t  t h e r e  sho u ld  be no p r i v i l e g e  o r  

s u p e r i o r i t y  f o r  one p e r s o n  o v e r  a n o t h e r  as  a l l  human b e in g s  were 

o r i g i n a l l y  c r e a t e d  from one m a t e r i a l  ( c l a y ) .  I f  s o c i a l  s t r a t i f i c a t i o n

( 7 4 )  CH. XLIX V. 1 3



165

i n  t h e  p a s t  o r  p r e s e n t  e x i s t e d  o r  e x i s t s  i n  Muslim s o c i e t y ,  c o n t r a r y  to  

t h e  above s t a t e m e n t ,  i t  shou ld  n e v e r  weaken t h e  p r i n c i p l e  o f  " e q u a l i t y  

b e f o r e  t h e  l a w " .

B efo re  t h e  S h a r i a h ,  I s l a m  has n e v e r  d i f f e r e n t i a t e d  be tw een  p e o p le

b e c a u s e  o f  t h e i r  s o c i a l  s t a t u s .  Nobles o r  p l e b e i n s ,  w h i t e s  o r  b l a c k s

a r e  c o n s i d e r e d  a b s o l u t e l y  e q u a l  b e f o r e  I s l a m i c  l aw .  In  one o f  t h e

s i g n i f i c a n t  i n c i d e n t s  which took  p l a c e  i n  t h e  t im e  o f  t h e  P r o p h e t

( s . a . w . )  t h i s  e q u a l i t y  i s  c l e a r l y  s t r e s s e d .  I t  i s  r e p o r t e d  by a l -

B ukha r i  t h a t  " t h e  Q u ra i s h  pe op le  became v e r y  w o r r i e d  a b o u t  an a l -

Makhzumiya l a d y  who had s t o l e n .  They ( t h e  Q u r a i s h )  s a i d .  No body can

s p e a k  ( i n  f a v o u r  o f  t h e  l a d y )  to  A l l a h ' s  A p o s t l e ,  and no body d a r e s  do

t h a t  e x c e p t  Usama who i s  t h e  f a v o u r i t e  o f  A l l a h ' s  A p o s t l e . "  When Usama

spoke  to  A l l a h ' s  A p o s t l e  a bou t  t h a t  m a t t e r ,  A l l a h ' s  A p o s t l e  s a i d :  "Do

you t r y  ( w i t h  me) to  v i o l a t e  one o f  t h e  l e g a l  p u n i shm e n ts  o f  A l l a h ? "

Then he g o t  up and a d d r e s s e d  the  pe op le  s a y i n g :  "0 p e o p le !  The n a t i o n s

b e f o r e  you went  a s t r a y  be c ause  i f  a n o b l e  p e r s o n  commit ted t h e f t ,  t h e y

would l e a v e  him,  b u t  i f  a poor  ( p l e b e i n )  p e r s o n  among them commit ted

t h e f t ,  t h e y  used to i n f l i c t  t h e  l e g a l  pun i shm en t  on h im.  By A l l a h  i f

Fa t im a  t h e  d a u g h t e r  o f  Muhammad commit ted t h e f t ,  Muhammad would have
(75)

c u t  o f f  h e r  h a n d : "  Ano ther  s i m i l a r  i n c i d e n t  shows u s  t h a t  t h e

p r i n c i p l e ' s  a p p l i c a t i o n  was f u l l y  r e c o g n i z e d  i n  t h e  I s l a m i c  S t a t e .

Thus i n  t h e  r e i g n  o f  Umar t h e  g r e a t  C a l ip h e  ( R . A . A . ) ,  a l e g a l

p u n i shm e n t  was i n f l i c t e d  on h i s  own s o n ,  who had d runk  a l c o h o l  by Umar
( 76)

h i m s e l f .

(75 )  Sah ih  a l - B u k h a r i  ( A r a b i c - E n g l i s h )  -  Kaz i  p u b l i c a t i o n s  
( T r a n s l a t i o n )  v o l . i v  p . 453.
(76 )  See a l - F a r o o q  'Umar -  Muhammad H e i k a l  p . 197.
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Once a g a i n ,  w i t h o u t  any d i s t i n c t i o n  the  p r i n c i p l e  i s  f u l l y  a p p l i e d  

to  a l l  c i t i z e n s  o f  t h e  S t a t e .  In  p a r t i c u l a r  non-Musl im s;  C h r i s t a i n s ,  

Jews and Muslims a r e  e q u a l  b e f o r e  t h e  law .

Non-Muslims a r e  t h e r e f o r e  g r a n t e d  ( a s  we have s e e n )  j u d i c i a l

autonomy.  The S h a r i a h  f u l l y  b e l i e v e s  t h a t  t h e  s o l e  g o a l  o f  the  

a p p l i c a t i o n  of  t h e  p r i n c i p l e  of  t h e  e q u a l i t y  i s  the  r e a l i z a t i o n  of  

j u s t i c e .  So t h e  S h a r i a h  d i d  n o t  s u b j e c t  non-Musl ims to  t h e  I s l a m i c  law 

c o n c e r n i n g  a l c o h o l i c  d r i n k ,  p o r k ,  and o t h e r  m a t t e r s  u n ique  to  I s l a m .  

Having s t a t e d  t h a t  c r im es  r e c o g n i z e d  by a l l  hum ani ty  as  such  a p p ly  to  

a l l  mankind r e g a r d l e s s  o f  t h e i r  r e l i g i o n s .

M oreover ,  u n l i k e  p o s i t i v e  law s ,  I s l a m  does  n o t  g i v e  r u l e r s ,

g o v e r n o r s ,  o r  d i p l o m a t s  any s p e c i a l  t r e a t m e n t .  A l l  such  p e o p le  a r e
(77)

e q u a l  i n  the  f a c e  o f  t h e  l aw .  Ho ld ing  t h e  h i g h e s t  p o s i t i o n s  i n

I s l a m  does  n o t  make any d i f f e r e n c e .  Th i s  can  be c l e a r l y  shown by an 

a u t h e n t i c  i n c i d e n t  which o c c u r r e d  i n  the  r e i g n  of  Umar ( R .A .A . ) .  

J a b a l a ,  k in g  o f  t h e  G h a s s a n id e s ,  hav in g  embraced th e  I s l a m i c  f a i t h ,  

p r o c e e d e d  to  Madina to  pay h i s  homage to the  Commander o f  t h e  f a i t h f u l .

He had e n t e r e d  the  c i t y  w i t h  g r e a t  pomp and ceremony,  and had been  

r e c e i v e d  w i t h  much r e s p e c t .  W h i l s t  p e r f o r m i n g  t h e  c i r c u m a m b u la t io n  o f  

th e  Kaaba,  a humble p i l g r i m  engaged i n  the  same s a c r e d  d u t i e s  

a c c i d e n t l y  d ropped  a p i e c e  o f  h i s  p i l g r i m ' s  d r e s s  o v e r  t h e  r o y a l  

s h o u l d e r s .  J a b a l a  t u r n e d  round f u r i o u s l y  and s t r u c k  him,  k noc k ing  o u t  

t h e  poor  m an 's  t e e t h .  The man came to  Umar and p rayed  f o r  j u s t i c e .

Umar s e n t  f o r  J a b a l a ,  and when he came b e f o r e  him,  Umar asked  him why

(77 )  A l - T a s h r i a  a l - J i n a a i  a l - I s l a m i  -  A. Awda v o l . I  p . 323 .
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he had i l l  t r e a t e d  a b r o t h e r  Muslim.  J a b a l a  answered  t h a t  t h e  man had

i n s u l t e d  him,  and t h a t  were i t  no t  f o r  the  s a n c t i t y  o f  t h e  p l a c e  he

would have k i l l e d  him on th e  s p o t .  Umar, answered  t h a t  h i s  words added

to t h e  g r a v i t y  o f  h i s  o f f e n c e ,  and t h a t  u n l e s s  he o b t a i n e d  th e  p a rd o n

o f  t h e  i n j u r e d  man he would have to subm i t  to  the  u s u a l  p e n a l t y  of  t h e

law.  J a b a l a  r e p l i e d  " I  am a k i n g ,  and t h e  o t h e r  i s  on ly  a common man".

King or  no k i n g ,  b o th  o f  you a r e  Mus l ims ,  and b o th  o f  you a r e  e q u a l  i n

t h e  eye o f  the  law" s a i d  Umar ( R . A . A . ) .  On t h e  c o n s e n t  o f  t h e  i n j u r e d ,

t h e  p e n a l t y  was d e l a y e d .  In  t h e  n i g h t  J a b a l a  e s c a p e d ,  and j o i n e d  the
(78)

C h r i s t i a n s  among whom he l a t e r  d i e d .

On t h e  l e v e l  o f  j u d i c i a l  p r o c e e d i n g s ,  A l i  the  f o u r t h  C a l ip h

( R . A . A . ) ,  a l s o  had o c c a s i o n  to  a p p e a r  i n  C o u r t  as  any o r d i n a r y  c l a i m a n t

a g a i n s t  a Jew.  In  a d d i t i o n  to  h i s  own s t a t e m e n t  and i n  s u p p o r t  o f  h i s

c l a i m ,  he p r e s e n t e d  h i s  son  a l - H a s a n  as  a w i t n e s s  i n  whose p r e s e n c e  the

i n c i d e n t  had t a k e n  p l a c e .  The ju d g e  h e l d  t h a t  be c ause  of  t h e  c l o s e

r e l a t i o n s h i p  be tw een  t h e  p l a i n t i f f  and t h e  w i t n e s s ,  t h e  t e s t i m o n y  of

t h e  w i t n e s s  was n o t  a d m i s s i b l e  and he e v e n t u a l l y  d i s m i s s e d  th e  c l a i m .

The d e f e n d a n t  was so im p r e s s e d  t h a t  im m e d i a t e l y  upon emerging from the
(79)

c o u r t  room he acknowledged  t h e  c l a i m  and d i s c h a r g e d  i t .

However , t h e  above m ent ioned  i n c i d e n t s  which i n d i c a t e  man ' s  

a b s o l u t e  e q u a l i t y  b e f o r e  I s l a m i c  law r e p r e s e n t  a f r a c t i o n  o f  such  

c a s e s ,  o c c upy ing  t h r o u g h o u t  Muslim h i s t o r y .  With no c o m p a r i s o n ,  t h o s e  

i n c i d e n t s  show t h a t  t h e  t e a c h i n g s  o f  t h e  Holy Q u r ' a n  and Sunnah were a t  

l e a s t  once p u t  i n t o  p r a c t i c e .

(78 )  Th is  h i s t o r i c a l  i n c i d e n t  t a k e n  from S p i r i t  o f  I s l a m  -  Ameer Al i  
p . 413.
(79 )  For a d i f f e r e n t  n a r r a t i o n ,  s ee  a l - B i d a i a  wa a l - N i h a i a  -  Ib n  K a t h i r  
-  M a k ta b i t  a l - M a a r e e f ,  B e i r u t  1974 -  P a r t  8 p . 45.
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-  M a k ta b i t  a l - M a a r e e f ,  B e i r u t  1974 -  P a r t  8 p . 45 .

A c c o r d i n g l y ,  f o l l o w i n g  th e  way of  UDHRs A r t .  ( 7 )  came UIDHRs which 

i n  A r t . 3 s t r e s s e d  t h i s  p o i n t  when i t  s t a t e d :

" A l l  p e r s o n s  a r e  e q u a l  b e f o r e  t h e  law and a r e  e n t i t l e d  to  

e q u a l  o p p o r t u n i t i e s ,  and th e  p r o t e c t i o n  o f  t h e  l aw ."

D J u s t i c e  and th e  r i g h t  to  t h e  

s e c u r i t y  o f  p e r s o n a l  f reedom

"And when ye j u d g e  be tw een  man and man, t h a t  ye j u d g e  w i t h  

j u s t i c e :  v e r i l y  how e x c e l l e n t  i s  t h e  t e a c h i n g  which  He g i v e t h  

y o u . "  (CH. IV V . 5 8 ) .

H i s t o r i c a l l y ,  t h r e e  o u t  o f  f o u r  Or thodox  C a l i p h s  were v i c t i m s  o f  abuse

and t h r e a t s .  Umar t h e  second C a l i p h ,  a f t e r  many t h r e a t s ,  was k i l l e d  by
(80)

a C h r i s t i a n  w h i l e  p r a y i n g .  A l i  t h e  f o u r t h  C a l i p h  was a l s o  k i l l e d

by one o f  t h e  k h a r i j i t e s  who f o r  a long  t ime  had been  t h r e a t e n i n g  him.

( 8 0 )  The s t o r y  o f  'U m ar 's  murder  as  r e p o r t e d  by a l - T a b a r i ,  i ,  p p . 27 ,
2 6 , "Umar i b n  a l - K h a t t a b  went  ou t  one day to  s t r o l l  i n  t h e  m arke t  p l a c e ,
and he met Abu L u ' l u ' a ,  a s l a v e  o f  a l - M u g h i r a  i b n  S h u 'b a ,  and he was a
C h r i s t i a n .  Abu L u ' l u ' a  s a i d ,  "0  Commander o f  t h e  F a i t h f u l ,  h e l p  me 
a g a i n s t  a l - M u g h i r a  i b n  S h u 'b a ,  f o r  a g r e a t  t a x  has  been  imposed on me".  
How much i s  you r  t a x ? "  asked  Umar. "Two d i rham s  e v e r y  day"  he r e p l i e d .  
"And what  i s  you r  t r a d e ? "  "A c a r p e n t e r ,  a  p a i n t e r ,  a b l a c k s m i t h . "  " I  
do n o t  c o n s i d e r  yo u r  t a x  g r e a t , "  s a i d  Umar, " f o r  the  c r a f t s  which you 
p r a c t i c e .  I  have h e a rd  t h a t  you say  t h a t  i f  you w i s h e d ,  you cou ld
b u i l d  a m i l l  t h a t  would g r i n d  by the  w i n d . "  " Y e s , "  he a n sw e re d .  "Make
me a m i l l "  s a i d  'Umar.  " I f  I  am s p a r e d , "  s a i d  Abu L u ' l u ' a ,  " I  s h a l l
make you such a m i l l  t h a t  men s h a l l  t a l k  o f  i t  i n  t h e  e a s t  and th e  
w e s t . "  Then he l e f t  him,  and Umar, may God be p l e a s e d  w i t h  him,  s a i d  
" i n d e e d ,  t h i s  s l a v e  has  j u s t  d a re d  to  t h r e a t e n  me!" . . . T h r e e  days  
l a t e r  . . .  "And when dawn came 'Umar went  f o r t h  to  p r a y e r ,  and he used  
to  a p p o i n t  men to  d r e s s  t h e  p e o p le  i n  r a n k s .  And when t h e y  were 
s t r a i g h t ,  he went  fo rw ard  and r e c i t e d  "A l la h u  a k b a r " .  And Abu L u ' l u ' a
e n t e r e d  among t h e  p e o p l e ,  and i n  h i s  hand was a d a gge r  w i t h  two b l a d e s
and th e  g r i p  i n  t h e  m i d d l e ,  and he smote Umar s i x  b low s ,  one o f  them 
unde r  t h e  n a v e l ,  and i t  was t h i s  one t h a t  k i l l e d  h im."  T r a n s l a t i o n  -  
I s l a m  -  p o l i t i c s  and war -  B. Lewis p . 6 .
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Uthman met t h e  same f a t e  a t  t h e  hands  o f  Muslims t h e m s e lv e s  when they  

b e l i e v e d  t h a t  he had d r i f t e d  away from t h e  t r u e  p a t h  o f  r u l i n g  the

s t a t e .

However,  t h e  C a l i p h s ,  b e in g  the  l e a d e r s  of  t h e  s t a t e  were n o t  

l a c k i n g  i n  the  power to  p r o t e c t  t h e m s e lv e s  a g a i n s t  such  t h r e a t s .  But 

t h e y  n e v e r  d i d  so o r  even t h o u g h t  o f  do ing  s o ,  so long  as  t h e  t h r e a t s  

d i d  n o t  a f f e c t  t h e  g e n e r a l  p u b l i c  o r d e r .  They knew t h a t  s u s p i c i o n  o r  

b a s e l e s s  c l a im s  cou ld  n e v e r  g i v e  them any chance to  t a k e  any a c t i o n

( i . e .  i m p r i s o n m e n t ) .

The p r i n c i p l e  i n  I s l a m  i s  t h a t  no c i t i z e n  w h a t s o e v e r  may be

im p r i s o n e d  u n l e s s  h i s  g u i l t  ha s  been  p ro v ed  i n  an open c o u r t .

T h e r e f o r e ,  i t  i s  n o t  p e r m i s s i b l e  u n d e r  S h a r i a h  ( I s l a m i c  law) t o  a r r e s t

a man on t h e  b a s i s  o f  s u s p i c i o n .  The Holy Q u r ' a n  c l e a r l y  s a y s :

"But most of them (idolaters) follow nothing but fancy: truly

fancy can be of no avail against Truth- Verily Allah is well
(81)

aware of all that they do."

Nor can a  man be thrown i n t o  p r i s o n  w i t h  no p r o p e r  c o u r t  p r o c e e d i n g s  o r

w i t h o u t  h a v in g  been  g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  to  d e fe n d  h i m s e l f .

B es ide  t h e  abov e -m en t io n ed  v e r s e ,  t h e  Holy Q u r ' a n  s t r e s s e s  the  theme of

j u s t i c e  a g a i n  and a g a i n .  For  example i t  s a y s  i n  t h e  same c h a p t e r :

"0 ye who believe! stand out firmly for Allah, as witness to

fair dealing, and let not the hatred of others to you make

you swerve to wrong and depart from justice. Be just: that
(82>

is next to Piety..."

This  was emphazised  by t h e  Holy P r o p h e t  ( s . a . w . )  when he s a i d ;  "I have 

been  o r d e r e d  by A l l a h  t o  d i s p e n s e  amongst  y o u . . . "

(8 1 )  CH. X V . 3 6 .
(82 )  CH. V V . 9 .
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In  t h e  t r a d i t i o n s ,  i t  was r e p o r t e d  t h a t  the  P r o p h e t  was once 

d e l i v e r i n g  a l e s s o n  i n  t h e  Mosque, when one o f  t h e  a t t e n d a n t s  a sked  "0 

P r o p h e t  o f  A l l a h ,  f o r  what  c r im e  have my n e ig h b o u r s  been  a r r e s t e d ? "  

The P r o p h e t  a p p e a r e d  n o t  to  h e a r  the  q u e s t i o n  and c o n t i n u e d  h i s  l e s s o n .  

The man r e p e a t e d  th e  q u e s t i o n  a g a i n .  A f t e r  t h e  t h i r d  t ime t h e  P r o p h e t  

o r d e r e d  the  m an ' s  n e i g h b o u r s  to  be r e l e a s e d .

The s c h o l a r  Maududi s a i d ;  " t h e  r e a s o n  why t h e  P r o p h e t  had i g n o r e d

t h e  f i r s t  two q u e s t i o n s  was t h a t  t h e  p o l i c e  o f f i c e r  who had c a r r i e d  o u t

t h e  a r r e s t  was p r e s e n t  i n  t h e  Mosque; i f  t h e r e  had been  v a l i d  r e a s o n s

f o r  t h e  a r r e s t ,  he would have g o t  up to  g i v e  them. S ince  t h e  p o l i c e

o f f i c e r  d id  n o t ,  t h e  P r o p h e t  o r d e r e d  t h a t  t h e  a r r e s t e d  p e r s o n s  sho u ld
(83)

be r e l e a s e d  . . . "

T h i s  was o b v i o u s l y  t h e  r e a s o n  which  made Umar (R .A .A . )  s a y :  " I n

I s l a m  no one can  be im p r i s o n e d  e x c e p t  i n  p u r s u a n c e  o f  j u s t i c e . "  The

p u r s u a n c e  o f  j u s t i c e  h e r e  means t h e  due p r o c e s s  o f  law i n  open
(84)

c o u r t .

P o l i t i c a l l y ,  t h e r e  i s  a famous i n c i d e n t  wh ich took  p l a c e  i n  t h e  

l i f e t i m e  o f  t h e  P r o p h e t .  I t  was r e p o r t e d  by Ibn I shaq  t h a t  when the  

A p o s t l e  d e c i d e d  to go to  Meccah, H a t ib  b .A b i  B a l t a a  w ro te  a l e t t e r  to 

Q u r a i s h  t e l l i n g  them a b o u t  t h e  A p o s t l e ' s  i n t e n t i o n .  When the  A p o s t l e  

h e a r d  a b o u t  i t ,  he g o t  t h e  l e t t e r  back from the  woman w i t h  whom i t  had 

been  e n t r u s t e d .  The A p o s t l e  summoned H a t ib  and asked  him what  in d u ce d  

him to  a c t  t h u s .  He r e p l i e d  t h a t  he b e l i e v e d  i n  A l l a h  and i n  His 

A p o s t l e  and had n e v e r  c e a s e d  t o ,  b u t  t h a t  he was n o t  a man o f  s t a n d i n g

(8 3 )  Human R i g h t s  i n  I s l a m  -  A. a 1-Maududi  p . 26
(84)  I b i d  p . 26.



171

among Q u r a i s h  ( t h e  P r o p h e t ' s  p e o p l e )  and t h a t  he had a son and a f a m i ly

t h e r e  and so he had to  a c t  p r u d e n t l y  f o r  t h e i r  s a k e s .  He was f o r g i v e n

by t h e  P r o p h e t .  In  t h i s  c o n n e c t i o n  A. Maududi commented t h a t  " i t  was

c l e a r  c a s e  o f  t r e a c h e r y  and b e t r a y a l  o f  m i l i t a r y  s e c r e t s .  But t h e

P r o p h e t  a c q u i t t e d  H a t ib  on two c o u n t s :  F i r s t  be c ause  h i s  p a s t  r e c o r d

was c l e a n  i n  t h a t  he had f o u g h t  a t  t h e  B a t t l e  o f  Badr . . .  s e c o n d l y ,  h i s

f a m i l y  was i n  f a c t  i n  d a n g e r  i n  Meccah.  In  such c i r c u m s t a n c e s  i t  was

s u f f i c i e n t  pun ishm en t  t h a t  h i s  s e c r e t  o f f e n c e  became p u b l i c  and t h a t  he
( 8 5 )

was d i s g r a c e d  and h u m i l a t e d  i n  t h e  eyes  o f  t h e  M u s l im s ."

L a t e r  i n  t h e  r e i g n  o f  t h e  f o u r t h  C a l i p h  ALI ( R . A . A . ) ,  when some

k h a r e j i t e s  u sed  to  abuse  t h e  C a l ip h  and t h r e a t e n  him,  some o f  t h e

l e a d e r s  t h o u g h t  t h a t  th e y  sho u ld  be p u n i s h e d  o r  even e x p e l l e d .  A l i  i s

r e c o r d e d  to  have s a i d :  "As long  as  t h e y  do n o t  s e t  o u t  on armed
(8 6 )

r e b e l l i o n ,  t h e  C a l i p h  o f  t h e  f a i t h f u l  w i l l  n o t  i n t e r f e r e  w i t h  them.

Having shown t h a t ,  i n  I s l a m  mere s u s p i c i o n  i s  n o t  enough to  a r r e s t

a man o r  a group  w i t h o u t  a p r o p e r  r e a s o n  v e r i f i e d  b e f o r e  a c o u r t .  Also

s u s p i c i o n  must  be c o n f i n e d  to  t h e  s u s p e c t e d  p e r s o n  and s h o u ld  n o t  

e x t e n d  to  any o f  h i s  r e l a t i v e s  f o r  i n s t a n c e .  For t h e  Holy Q u r ' a n  

c l e a r l y  s a y s :

" . . . E v e r y  s o u l  draws t h e  meed o f  i t s  a c t s  on none b u t  i t s e l f :
(87)

no b e a r e r  o f  b u r d e n s  can  b e a r  t h e  b u rd en  o f  a n o t h e r  • • • "

Th is  i s  v e ry  b r i e f  a c c o u n t  a b o u t  t h e  f o r e g o i n g  r i g h t s  i n  I s l a m .  

However ,  what  i s  g o in g  on c o n c e r n i n g  t h i s ,  i n  a l l  Muslim c o u n t r i e s ,  i s  

o b v i o u s l y  c o n t r a r y  to  the  S h a r i a h  ( I s l a m i c  l a w ) .

(85 )  I b i d  p . 27 .
(86 )  "They ( t h e  K h a r e j i t e s )  a r e  f r e e  c i t i z e n s  o f  Kufa ( a  c i t y ) ,  and so 
lo ng  as  t h e i r  h o s t i l i t y  i s  s o l e l y  p e r s o n a l  and d i r e c t e d  m ere ly  a g a i n s t  
m y s e l f , t h e y  have f u l l  f reedom o f  a c t i o n ,  u n l e s s  they  p roce e d  to  do 
som e th ing  which  i s  c o n t r a r y  to  t h e  p u b l i c  i n t e r e s t  and s e c u r i t y "  s a i d  
A l i  ( R .A .A . ) .  See ,  A Muslim commentary on th e  UDHRs -  S. Tabandeh o f  
Gunabad: I r a n  p . 35.
( 8 7 )  CH. VI V . 1 6 4 .
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E -  The r i g h t  to  s a n c t i f i c a t i o n  and 

s e c u r i t y  o f  p r i v a c y

"Woe t o  e v e r y  ( k i n d  o f )  s c a n d a l -m o n g e r  and b a c k b i t e r

(CH. CIV v . l ) .

Noth ing  i n  A r t i  12 o f  UDHRs as  w e l l  as  A r t . 17 o f  CCPRs (which

were i n t e r n a t i o n a l l y  b r o u g h t  a b o u t )  i s  i n c o n s i s t e n t  w i t h  t h e  I s l a m i c

d o c t r i n e  o f  t h e  i n d i v i d u a l ’s r i g h t  to  p r i v a c y .  T h e r e f o r e ,  t h e  te rm

( p r i v a c y )  c a n ,  unde r  t h e  S h a r i a h  ( I s l a m i c  law) be d e f i n e d  to  c o n t a i n

a l l  t h e  meanings  i n t e r p r e t e d  s a y ,  by t h e  N ord ic  C o n fe re n c e  o f  
( 8 8 )

J u r i s t s .  The i n d i v i d u a l ,  i n  t h e  I s l a m i c  S t a t e ,  has  t h e  r i g h t  to

f u l l  p r o t e c t i o n  a g a i n s t  the  f o l l o w i n g  m a l t r e a t m e n t s  and a t t a c k s  from

o t h e r  p e o p le  o r  o f f i c i a l s  of  t h e  S t a t e :  ( a )  a t t a c k s  on honour  and

r e p u t a t i o n  and s i m i l a r  t o r t s ;  ( b )  b e in g  s p i e d  upon,  w a tc h e d ,  and 

b e s i t t e d ;  ( c )  t h e  use  of  name, i d e n t i t y ,  o r  l i k e n e s s ;  ( d )  t h e  

d i s c l o s u r e  o f  i n f o r m a t i o n  p r o t e c t e d  by th e  d u t y  o f  p r o f e s s i o n a l  s e c r e y ;

( e )  a t t a c k s  on p h y s i c a l  o r  m e n ta l  i n t e g r i t y  o r  mora l  o r  i n t e l l e c t u a l

f r e e d o m .

A g l a n c e  a t  t h e  Holy Q u r ' a h  and the  Sunnah o f  t h e  P r o p h e t  and a l s o

t h e  p r a c t i c e  o f  t h e  Orthodox  C a l ip h s  r e l a t i n g  t o  p r i v a c y  i s  enough to

show t h a t  I s l a m  no t  o n l y  made th e  r i g h t  to  l i f e  s a c r e d  ( i t s  l i b e r t y  and 

s e c u r i t y )  b u t  a l s o  gave  to  t h e  v a l u e s  o f  p r i v a c y  and honour  t h e  same 

s t a t u s .  The S h a r i a h  i n d e e d  has  sometimes s u b j e c t e d  th e  v i o l a t e r  o f  

t h e s e  r i g h t s  to  heavy p u n i s h m e n t s .

(88)  P r i v a c y  and human r i g h t s  -  Ed.  by A.H. R o b e r t s o n  p . 273.
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In  h i s  f a r e w e l l  a d d r e s s  the  Holy P r o p h e t  ( s . a . w . )  d e c l a r e d :

"0  p e o p l e ,  v e r i l y  y o u r  b l o o d ,  yo u r  p r o p e r t y  and you r  honour  a r e  

s a c r e d  and i n v i o l a b l e  u n t i l  you a p p e a r  b e f o r e  you r  Lord ,  as  the  s a c r e d  

i n v i o l a b i l i t y  o f  t h i s  day o f  y o u r s ,  t h i s  month o f  y o u r s  and t h i s  v e ry  

town ( o f  y o u r s ) ,  v e r i l y  you w i l l  soon meet  yo u r  Lord and you w i l l  be

h e l d  a n s w e ra b le  f o r  yo u r  a c t i o n . "  Broad ly  s p e a k i n g  t h i s  h i s t o r i c a l

d e c l a r a t i o n  has  made p r i v a c y  i n  g e n e r a l  s a c r e d .

Among i n d i v i d u a l s  t h e  f o l l o w i n g  i n j u n c t i o n  of  t h e  Holy Q ur ’an even

p r o h i b i t e d  l a u g h i n g  a t  e a ch  o t h e r :

"0 ye who believe! Let not some men among you laugh at

others: it may be that the (latter) are better than the

(former): nor let some women laugh at others: it may be that

the (latter) are better than the (former): nor defame nor be

sarcastic to each other, nor call each other by (offensive)

nicknames: ill-seeming is a name connoting wickedness, (to

be used of one) after he has believed: and those who do not
(89)

desist are (indeed) doing wrong."

T h e r e f o r e ,  a l l  a c t s  such  as  s a r c a s m ,  d e f a m a t i o n ,  e t c .  (which

c h a r a c t e r i z e  t h e  t ime  o f  i g n o r a n c e )  a r e  e n t i r e l y  n e g a t i v e  to  t h e  s p i r i t

o f  I s l a m .  I t  was r e l a t e d  by a l - B u k h a r i  t h a t  t h e  Holy P r o p h e t  had s a i d

t o  one o f  h i s  companions c a l l e d  Abu D h a r r : "0 Abu D h a r r ! D i d s t  thou

c a l l  him by a bad name on a c c o u n t  o f  h i s  m other  ; i ndee d  thou  has  i n
( 90 )

t h e e  i g n o r a n c e . "

Again t h e  Quran ic  v e r s e s  go on to  a sk  i t s  f o l l o w e r s  to  a v o id

(89)  CH.XLIX v . l l .
(90 )  ( I t  was r e l a t e d  by a l - B u k h a r i )  see  A manual  o f  H a d i t h .  M. A l i  p28
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s u s p i c i o n ,  s p y in g  and b a c k b i t i n g  because  o f  t h e  n e g a t i v e  s o c i a l  e f f e c t s  

such  manners  h a v e .  Here t h e  Holy Q u r ' a n  p r o v i d e s :

"0 ye who believe! avoid suspicion as much (as possible); for 

suspicion in same cases is a sin: and spy not on each other, 

nor speak ill of each other, behind their backs. Would any

of you like to eat the flesh of his dead brother? Nay, ye
(91)

would abhor it ..."

In  t h e  l i f e t i m e  o f  t h e  P r o p h e t ,  a p o l i t i c a l  i n c i d e n t  to o k  p l a c e  which

was r e c o r d e d  by t h e  Holy Q u r ' a n .  Th is  can be t a k e n  as  a p r e c e d e n t  a s

th e  same i n c i d e n t s  m igh t  happen  a g a i n .  One o f  t h e  Arab t r i b e s  embraced

I s l a m .  L a t e r  a f t e r  a y e a r  t h e  P r o p h e t  s e n t  one o f  h i s  companions to

c o l l e c t  a l - Z a k a t  ( a l m s )  as  t h e y  were due from them. Once t h e  p e o p le

knew t h a t  t h e  P r o p h e t ' s  envoy was coming,  t h e y  went  o u t s i d e  to welcome

him. The P r o p h e t ' s  envoy h a v in g  ( v e n d e t t a )  w i t h  them i n  t h e  t im e  o f

i g n o r a n c e ,  t h o u g h t  t h a t  th e y  had f o r s a k e n  I s l a m  and were coming to  k i l l

him.  So he r e t u r n e d  to  the  P r o p h e t  t e l l i n g  him t h a t  t h e  t r i b e  had

become u n b e l i e v e r s .  The P r o p h e t ,  b e f o r e  t a k i n g  any a c t i o n ,  s e n t  K h a l id

b . a l - W a l i d  to  make s u r e ,  who t u r n e d  to t h e  P r o p h e t  w i t h  an o p p o s i t e

t a l e .  So th e  Holy Q u r ' a n  s a y s :

"0 ye who believe! if a wicked person comes to you with any

news, ascertain the truth, lest ye harm people unwittingly,

and afterwards become full of repentance for what ye have
(92)

done."

By t h e  same t o k e n ,  f o r  man was c r e a t e d  w i t h  honour  (CH. XVii v . 7 0 )

(91 )  CH. XLIX V . I 2 .
(92 )  CH. XLIX V . 6 .  See M a f a t ih  a l - G h a i b  ( T a f s i r )  -  Razi  V o l .  7 p . 589,  
and a l s o  Jami a l - B a s y a n  ( T a f s i r )  T a b a r i  Vol .  8 p a r t  26 p . 72.
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I s l a m ,  by th e  Holy Q u r ' a n ,  n e v e r  o m i t s  to  p u n i s h  anyone who has

v i o l a t e d  a n o t h e r ' s  h o n o u r ,  c h a s t i t y ,  o r  r e s p e c t .  Accord ing  to  t h e

S h a r i a h  ( I s l a m i c  l a w ) ,  i f  a c h a s t e  Muslim o r  non-Musl im woman i s

s l a n d e r e d ,  t h e  o f f e n d e r  must  f a c e  an i n f l i c t i o n  o f  n o t  l e s s  t h a n  e i g h t y

s t r i p e s  and a l s o  s h a l l  be c o n s i d e r e d  as  a wicked p e r s o n  n o t  to  be

r e l i e d  upon o r  t r u s t e d  i n  any o t h e r  m a t t e r s  ( i . e .  as  a w i t n e s s ) .  The

Holy Q u r ' a n  i n  c h a p t e r  (Nur)  p r o v i d e s :

"And those who launch a charge against chaste women, and

produce not four witnesses (to support their allegation), -

flog them with eighty stripes; and reject their evidence ever
( 9 3 )

after: for such men are wicked transgressors."

I n  t h i s  c a s e ,  t h e  S h a r i a h  i s  p e rh a p s  d i f f e r e n t  f rom some o t h e r  l a w s .

The v i c t i m  does  n o t  have to  p rove  any h o n o u r ,  c h a s t i t y ,  o r  r e s p e c t

e n j o y e d ,  when th e  a t t a c k  was proved  to have t a k e n  p l a c e .  In  one o f  t h e

Holy P r o p h e t ' s  h a d i t h s ,  s l a n d e r  i s  em phas ized  as  one o f  t h e  g r e a t e s t

s i n s  t h a t  can be c om m it t ed :  "Avoid the  seven  g r e a t  d e s t r u c t i v e  s i n s  . . .

one o f  them he m en t io n e d :  to  a c c u s e ,  c h a s t e  women, who n e v e r  even  t h i n k
( 9 4 )

o f  a n y t h i n g  t o u c h i n g  c h a s t i t y  a r e  good b e l i e v e r s . "

I s l a m ,  however ,  has  gone even  f u r t h e r  to  e n s u r e  t h a t  an

i n d i v i d u a l ' s  p r i v a t e  l i f e  w i l l  n o t  be v i o l a t e d .  The Muslims f o r

example a r e  t a u g h t  how to behave  b e f o r e  e n t e r i n g  an o t h e r ' s  h o u s e .

Here t h e  Holy Q u r ' a n  e x p l i c i t l y  p r o v i d e s :

0 ye who believe! enter not houses other than your own, until 

ye have asked permission and saluted those in them: that is

(93) CH. XXIV V . 4 .
( 9 4 ) Sahih al-Bukhari - Kazi publications - vol. iv - Book of Wasaya - 
p.23.
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best for you, in order that ye may head (what is seemly. If

find no one in the house, enter not until permission is given

to you: if ye are asked to go back, go back: that makes for

greater purity for yourselves, and Allah knows well all that
(95)

ye do ..."

The f o l l o w i n g  i n c i d e n t ,  which took  p l a c e  w i t h  Umar (R .A .A .)  h i m s e l f

a c t i n g  as  a p o l i c e m a n  i n  t h e  c i t y  o f  the  P r o p h e t  (M a d ina ) ,  i l l u s t r a t e s

p r a c t i c a l l y  as a p r e c e d e n t  t h a t  t h e  f o r e g o i n g  r i g h t s  and r i g h t  to

p r i v a c y  i n  p a r t i c u l a r  a r e  i n v i o l a b l e  and s a c r e d .  I t  i s  r e c o r d e d  t h a t

Umar was wonder in g  one n i g h t  i n  Madina,  l o o k i n g  a f t e r  t h e  Muslims as

u s u a l ,  when he h e a rd  sounds  o f  d e b a u ch e ry  coming from i n s i d e  a housô-

He a n g r i l y  t r i e d  to  g e t  i n  t h r o u g h  t h e  do o r  b u t  no one answered  him.

So he c l im bed  onto  t h e  r o o f ,  and from t h e r e  s h o u te d  down to t h e  owner

s y i n g :  "you a r e  g u i l t y  o f  b r e a k i n g  th e  law and a l l o w i n g  such  a

d e b a u c h e r y  i n  yo u r  h o u s e .  The owner r e p l i e d  s a y i n g :  " w e l l  no Muslim

has  t h e  r i g h t  to  speak  to  a n o t h e r  l i k e  t h a t .  I  m igh t  have commit ted

one s i n ,  b u t  t h i n k  how many you have commit ted  and he s t a r t e d

n u m e r a t i n g  them: ( a )  d e s p i t e  A l l a h ' s  command : "And spy no t  on each

o t h e r "  (CH. XLIX v . l 2 )  you s p y .  ( b )  d e s p i t e  t h e  o r d e r  o f  A l l a h :  " E n t e r

h o u s e s  t h ro u g h  t h e  p r o p e r  d o o r s  (CH. I I  v . l 8 9 )  -  you came i n  t h r o u g h

t h e  r o o f ,  ( c )  e n t e r i n g  w i t h o u t  t h e  o w n e r ' s  p e r m i s s i o n  -  i n  d e f i a n c e  o f

A l l a h ' s  o r d e r :  " E n t e r  n o t  h o use s  o t h e r  t h a n  you r  own u n t i l  ye have

asked  p e r m i s s i o n . "  (CH. XXIV v . 2 7 )  (d )  O m i t t i n g  th e  s a l u t e  ( a l - s a l a a m )

-  t h ough  A l l a h  commands "and s a l u t e d  th o s e  i n  them . . . " ,  (CH. XXIV
(96)

v . 2 7 ) .  The C a l i p h  t h e n  s a i d  " w e l l  I  must  f o r g i v e  you yo u r  s i n " .

( 9 5 )  CH. XXIV v .27
(96 )  A Muslim commentary on UDHRs -  S. Tabandeh of  Gunabad: I r a n  p . 31 .
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S t r e s s i n g  th e  f o r e g o i n g  r i g h t s  and f o l l o w i n g  the  i n t e r n a t i o n a l  

comm unity 's  way i n  i t s  UDHRs, t h e  lUDHRs a p p e a r s  to  have th e  same 

s t a t e m e n t .  When i t  s t a t e s  i n  A r t i c l e  8 :

"Eve ry  p e r s o n  has  t h e  r i g h t  to  p r o t e c t  h i s  honour  and r e p u t a t i o n  

a g a i n s t  c a l u m i e s ,  g r o u n d l e s s  c h a r g e s  o r  d e l i b e r a t e  a t t e m p t s  a t  

d e f a m a t i o n  and b l a c k m a i l . "  Th is  was more g e n e r a l l y  backed  up by t h e  

p roposed  I s l a m i c  model o f  c o n s t i t u t i o n  when i t  e x p l i c i t l y  s t a t e s  i n  

A r t i c l e  ( 6 ) :

( a )  Every p e r s o n  i s  e n t i t l e d  to t h e  p r o t e c t i o n  of  h i s  p r i v a c y ,  

(b )  t h e  r i g h t  to  p r i v a c y  o f  home, c o r r e s p o n d e n c e  and communica t ion  i s  

g u a r a n t e e d  and c a n n o t  be v i o l a t e d  e x c e p t  t h r o u g h  th e  j u d i c i a l  p r o c e s s

Having s t a t e d  a l l  t h a t ,  t h e  r i g h t  to  p r i v a c y ,  u n d e r  t h e  S h a r i a h  

( I s l a m i c  law) i s  n o t ,  however ,  a b s o l u t e .  The s a i d  r i g h t s  can  l a w f u l l y  

be v i o l a t e d  f o r  t h e  b e n e f i t  o f  p u b l i c  o r d e r  o n l y .  Thus I  t h i n k  th e  

lUDHRs i s  more c o n s i s t e n t  w i t h  ECHRs and ICCPRs which  b o th  i n s e r t  t h e  

words " o r  l a w f u l "  b e f o r e  any " i n t e r f e r e n c e  o r  a t t a c k s "  t h a n  UDHRs which 

a p p e a r s  w i t h o u t  s a y in g  s o .  In  t ime of  war f o r  i n s t a n c e  l a w f u l  

i n t e r f e r e n c e  can  s t r i c t l y  t a k e  p l a c e  when t h e r e  i s  a r e a s o n  unde r  

c e r t a i n  c i r c u m s t a n c e s .  But I s l a m  p r o h i b i t s  any i n t e r f e r e n c e  i n  the  

o t h e r ' s  a f f a i r s  o r  p r i v a c y  i n  o r d i n a r y  c i r c u m s t a n c e s  even  when t h e r e  i s  

a s t r o n g  p r o b a b i l i t y  t h a t  som e th ing  wrong i s  h a p p e n i n g .  Th is  can  be 

c l e a r l y  u n d e r s t o o d  from t h e  above men t io ned  s t o r y  w i t h  Umar ( R . A . A . ) .

The c o n c l u s i o n  which  may be c l e a r l y  drawn i s  t h a t  I s l a m  i s  f u l l y  

c o n s i s t e n t  w i t h  i n t e r n a t i o n a l  o p i n i o n  i n  t h e  m a t t e r  c o n c e r n e d .  The
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r i d i c u l o u s  b e h a v io u r  o f  t h e  Muslim w or ld  t o d a y ,  s hou ld  n o t  be

c o n s i d e r e d  as  I s l a m i c .  I t s  v i o l a t i o n s  o f  such  r i g h t s  w i t h o u t  g i v i n g  

any r e a l  r e a s o n  ( e x c e p t  p o l i t i c a l  i n t e r e s t )  i s  q u i t e  w e l l  known among 

t h e  i n t e r n a t i o n a l  community,  though  most o f  t h e  Muslim c o u n t r i e s  

a c c e p t e d  the  U n i v e r s a l  D e c l a r a t i o n  o f  Human R i g h t s .
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CHAPTER FOUR

The I s l a m i c  H u m a n i t a r i a n  law:

t r e a t m e n t  o f  c i v i l i a n s  and p r i s o n e r s  

o f  war  i n  t im e  o f  c o n f l i c t .

T h i s  c h a p t e r  s h a l l  be d e v o te d  t o  exam in in g  t h e  I s l a m i c  

h u m a n i t a r i a n  law w i t h  r e s p e c t  to  two i m p o r t a n t  i s s u e s  i n  any c o n f l i c t .  

One of  t h e s e  i s s u e s  i s  t h e  t r e a t m e n t  o f  c i v i l i a n s ,  t h e  o t h e r  i s  t h e  

t r e a t m e n t  o f  p r i s o n e r s  o f  war .  F i r s t l y ,  we s h a l l  see  to  what  e x t e n t  

t h e  I s l a m i c  law i s  e f f e c t i v e  i n  p r o t e c t i n g  t h e  l i v e s  of  c i v i l i a n s ,  n o n -  

c o m b a t a n t s  i n  t h e  t ime  o f  war ,  and a l s o  t h e  scope o f  l e g i t i m a t e  

m i l i t a r y  t a r g e t s .  S e c o n d ly ,  we s h a l l  s ee  how t h e  s a i d  law t r e a t s  

p r i s o n e r s  o f  war d u r i n g  and a f t e r  c o n f l i c t .  I  s h a l l  a l s o  compare ,  w i t h  

r e s p e c t  to  b o t h  i s s u e s ,  I s l a m i c  h u m a n i t a r i a n  law on t h e  one hand and 

I n t e r n a t i o n a l  law on t h e  o t h e r .

Be fo re  t h e  h e a r t  o f  t h e  s u b j e c t  i s  t o u c h e d ,  t h e  r e a d e r  ough t  to  be 

g i v e n  a  b r i e f  i d e a  a bou t  t h e  law o f  war  i n  I s l a m .

I s l a m  and t h e  law o f  War 

"To t h o s e  a g a i n s t  whom war i s  made,  p e r m i s s i o n  i s  g i v e n  ( t o  

f i g h t ) ,  b e c a u s e  t h e y  a r e  wronged;  -  and v e r i l y ,  A l l a h  i s  most  

Po w e r f u l  f o r  t h e i r  a i d ;  - "  (CH. XXII v . 3 9 )

I n  p r e - I s l a m i c  A r a b i a ,  and e l s e w h e r e  t h e r e  were wars  be tw een  th e

t r i b e s .  With  t h e  emergence o f  I s l a m ,  however ,  f e u d s  and r a i d s  o r  as
( 1 )

such  were a b s o l u t e l y  f o r b i d d e n  by I s l a m ,  Muslims were o n ly  p e r m i t t e d  

to  wage war a g a i n s t  t h e i r  enemy.  This  i s  what  i s  known as  " a l - J i h a d " ,  

i t  i s  f o r  s e l f - d e f e n c e  and to  remove o b s t a c l e s  p r e v e n t i n g  th e  s p r e a d  o f
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t h e  I s l a m i c  r e l i g i o n .  The fo rm er  ( s e l f - d e f e n c e )  i s  what i s  meant  by the 

above v e r s e  of  t h e  Holy Q u r ' a n -  The l a t t e r  s e n s e  of  " a l - J i h a d "  means 

f i g h t i n g  o n ly  f o r c e  which s t a n d s  i n  the  way o f  t h e  l i g h t  o f  I s l a m  and 

i t s  t e a c h i n g s .  In  o t h e r  w ords ,  i t  cou ld  mean t h a t  t h a t  war s h o u ld  be 

waged a g a i n s t  whoever a r r o g a n t l y  p r e v e n t s  A l l a h ' s  Law p r e v a i l .

L i t e r a l l y ,  a l - J i h a d  i s  a t erm d e r i v e d  from the  v e rb  " j a h a d a '  wh ich
( 2 )

means ' e x e r t e d " .  I t s  t e c h n i c a l  meaning i s  e x e r t i o n  of o n e ' s  power

i n  A l l a h ' s  p a t h ,  t h a t  i s  to  d i s s e m i n a t e  t h e  b e l i e f  i n  Him and i n  making 

His word supreme ove r  t h i s  w o r l d .  The Holy Q u r ' a n  s a y s :

"0  ye who b e l i e v e !  S h a l l  I  l e a d  you to  a b a r g a i n  t h a t  w i l l  

s a v e  you from a g r i e v o u s  P e n a l t y : -  Tha t  ye b e l i e v e  i n  A l l a h  

and His  A p o s t l e ,  and ye  s t r i v e  ( y o u r  u t m o s t )  i n  t h e  c a u se  o f

A l l a h ,  w i t h  y o u r  p r o p e r t y  and y o u r  p e r s o n s :  t h a t  w i l l  be b e s t
(3)

f o r  yo u ,  i f  ye b u t  know! . . . "

As a r e l i g i o u s  d u t y ,  " a l - J i h a d "  i s  n o t  to  be c a r r i e d  o u t  o n l y  by 

f i g h t i n g .  As i s  s p e c i f i e d  i n  t h e  f o l l o w i n g  v e r s e ,  t h e  s a l v a t i o n  of  t h e  

s o u l  i s  t h e  u l t i m a t e  aim of  J i h a d :

" . . .  And i f  any s t r i v e  ( w i t h  m ig h t  and m a i n ) ,  t h e y  do so f o r  

t h e i r  own s o u l s :  f o r  A l l a h  i s  f r e e  o f  a l l  needs  from a l l

(1 )  T o d a y ' s  I r a n i a n - I r a q i  war can be c o n s i d e r e d  as one o f  t h e  above 
m en t ioned  k i n d s  o f  w a r s .  A l though  t a k i n g  p l a c e  be tween  two d i f f e r e n t  
c o u n t r i e s ,  i t  i s  s t i l l  r e g a r d e d  by I s l a m  as  an i n t e r n a l  war be tween  
Muslims which  s h o u ld  p r o m p t ly  be s to p p e d  by th e  whole Muslim w o r l d .  
The Holy Q u r ' a n  s a y s :

" I f  two p a r t i e s  among t h e  B e l i e v e r s  f a l l  i n t o  a  q u a r r e l ,  make 
ye peace  be tween  them: b u t  i f  one o f  them t r a n s g r e s s e s  beyond 
bounds a g a i n s t  t h e  o t h e r ,  t h e n  f i g h t  ye ( a l l )  a g a i n s t  t h e  one 
t h a t  t r a n s g r e s s e s  u n t i l  i t  c o m p l ie s  w i t h  t h e  commands o f  
A l l a h ;  b u t  i f  i t  c o m p l i e s ,  t h e n  make pe a c e  between  them w i t h  
j u s t i c e ,  and be f a i r :  f o r  A l l a h  l o v e s  t h o s e  who f a i r  (and
j u s t ) .  (CH. XLIX V . 9 ) .

( 2 )  Ibn  Manzur -  L i s a n  a l - A r a b  a l - M u h i t  p . 521.
(3 )  CH. LXI VS. 10 & 11.
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(4)
creation."

In  t r a d i t i o n  t h e  Holy P r o p h e t  upon h i s  r e t u r n  from one of  t h e  campaigns

s a i d :  "We have j u s t  f u l f i l l e d  t h e  l e s s e r  j i h a d ;  i t  i s  now ou r  du ty  to
( 5 )

embark on t h e  g r e a t e r  j i h a d . "

Thus a l - J i h a d  i s  the  o n l y  war r e c o g n i z e d  as  l e g i t i m a t e  by I s l a m ,
( 6 )

t h e  Holy Q u r ' a n  j u s t i f i e s  i t  as  f o l l o w s ;

"(They are) those who have been expelled from their homes in 

defiance of right, - (for no cause) except that they say,

"Our Lord is Allah" Did not Allah check one set of people by 

means of another, there would surely have been pulled down

monasteries, churches, synagogues, and mosques, in which the
(7 )

name of Allah is commemorated in abundant measure..."

A c c o r d i n g l y ,  a l - J i h a d  -  i n  I s l a m  -  can n e v e r  t a k e  t h e  form of

a g g r e s s i o n ,  o p p r e s s i o n ,  l o o t i n g ,  p l u n d e r ,  u n n e c e s s a r y  s h e d d in g  o f

b l o o d ,  s a v a g e r y  o r  in h u m a n e n es s .  I t  i s  s im p ly  an a c t  i n t e n d e d  to  r e p e l

i n j u s t i c e  and e v i l .  The Holy Q u r ' a n  s t a t e s :

"... And fight them on until there is no more tumult or

oppression, and there prevail justice and faith in Allah

altogether and everywhere; but if they cease, verily Allah
(8 )

doth see all that they do ..."

no r  can " a l - J i h a d "  be used  to impose I s l a m i c  f a i t h  upon u n b e l i e v e r s .

Ibn  Taymiyyah c l e a r l y  d i s t i n g u i s h e d  be tw een  o f f e n s i v e  and d e f e n s i v e

( 4 )  CH. XXIX V . 6 .
(5 )  Th is  h a d i t h  i s  n o t  s t r o n g ,  see  M ajm ua 'a t  R a s a ' l  a l - lmam  Hassan a l -  
Banna -  A l - M u 'a s a s a  a l - I s l a m i a h  -  B e i r u t ,  1981 -  p . 436 .
(6 )  Afghan i  Muslims s t r u g g l e  a g a i n s t  the  communists  ( S o v i e t  Union)  can 
be t a k e n  as  a  good example on th e  r e a l  I s l a m i c  J i h a d .
(7 )  CH. XXII V . 4 0 .
( 8 )  CH. V I I I  v . 3 9 .
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w a r f a r e ,  when he a r g u e d ,  " i f  a non-Musl im were to  be k i l l e d  be c ause  he

p r e f e r r e d  to become a Muslim,  such  an a c t i o n  would c o n s t i t u t e  the
( 9 )

g r e a t e s t  c om puls ion  i n  r e l i g i o n " ,  wh ich  would run  c o n t r a r y  to  the  

Holy Q u r ' a n i c  i n j u n c t i o n  t h a t  f o r b i d s  f o r c e f u l  c o n v e r t i o n :

" L e t  t h e r e  be no c om pu ls ion  i n  r e l i g i o n :  T r u t h  s t a n d s  o u t
( 10)

c l e a r  f rom E r r o r  . . . "

Having p e r m i t t e d  t h i s  type  o f  w a r ,  f o u r t e e n  c e n t u r i e s  ago ,  I s l a m
( 1 1 )

t h e n  p roduced  the  o l d e s t  and p r o b a b l y  t h e  most  r e a s o n a b l e  l e g a l  

s y s te m  c o n t a i n i n g  d e t a i l e d  r u l e s  f o r  w a r f a r e .  However, t h e  I s l a m i c  

r u l e s  o f  w a r f a r e  a r e  j u s t  a b r a n c h  o f  t h e  I s l a m i c  l e g a l  t h e o r y  o f  

ho m ic id e  i n  t h e  S h a r i a h ,  which  a r e  s im ply  b a sed  on the  Holy Q u r ’an and

Sunnah.  W i t h in  the  Muslim law o f  n a t i o n s ,  which  i s  m ere ly  an e x t e n s i o n

o f  t h e  law d e s i g n e d  t o  g o v e rn  th e  r e l a t i o n s  o f  Muslims w i t h  non-Musl ims 

w h e t h e r  i n s i d e  o r  o u t s i d e  t h e  world  o f  I s l a m ,  t h e  conduc t  o f  f o r e i g n  

r e l a t i o n s  i n  t h e  g e n e r a l  law body was d e a l t  w i t h  u n d e r  such  h e a d in g s  as

" J i h a d " ,  t h e  " s p o i l s "  o f  w a r ,  and t h e  "Aman" o r  i n  c e r t a i n  s p e c i a l

s t u d i e s  such  as  a l - k h a r a j . L a t e r  on,  t h e  b road  s u b j e c t  o f  f o r e i g n  

r e l a t i o n s  assumed a s p e c i a l  s i g n i f i c a n c e  and was d i s c u s s e d  u n d e r  the  

t e c h n i c a l  t e rm  a l - J i y a r .

B ro a d ly  s p e a k i n g ,  t h e  J i h a d  or  t h e  I s l a m i c  law o f  w a r f a r e  has  

e x p l i c i t l y  l a i d  down i n s t r u c t i o n s  and r e g u l a t i o n s  which must  be f u l l y  

r e c o g n i z e d  by th e  j i h a d i s t s  (Musl im c o m b a t a n t s )  i n  t ime of  c o n f l i c t .

(9 )  See I s l a m i c  Review -  v o l .  56 -  y e a r  1968 J u l y  p . 16.
(10 )  CH. I I  V . 2 5 6 .
(11 )  G. A d le r  r e c o g n i z e d  t h a t  s a y i n g :  " . .  t h e  f i r s t  s y s t e m a t i c  code o f  
war ,  t h a t  o f  S a rac e n s  was based  on th e  Holy Q u r ' a n  and was supp lem en ted  
by d e c i s i o n s  o f  Muhammad and h i s  f o l l o w e r s  . . . "  The Vietnam war and 
I n t e r n a t i o n a l  law v o l .  3 (1972)  p . 288.
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(12)
For example ,  i t  l i s t s  t h e  d u t i e s  o f  t h e  c om ba tan t s  and a l s o

c l a r i f i e s  t h e  d u t i e s  and r i g h t s  o f  n o n - c o m b a ta n t s  ( c i v i l i a n s )  a l i k e ,  as  

w e l l  a s  p a y in g  g r e a t  a t t e n t i o n  to  the  t r e a t m e n t  o f  p r i s o n e r s  o f  w a r .  

( T h i s  s h a l l  be b r o a d l y  d e a l t  w i t h  i n  t h e  f o l l o w i n g  p a g e s ) .

Be fo re  g o i n g  any f u r t h e r ,  some o f  t h e  f o r e g o i n g  l a w ' s  

c h a r a c t e r i s t i c s  s h a l l  be c o n s i d e r e d .

Being a b r a n c h  of  t h e  S h a r i a h  ( I s l a m i c  law) o f  h o m ic id e ,  t h e  law 

o f  war i s  go v e rn e d  by t h e  same p e n a l t i e s .  Thus i t s  p r o v i s i o n s  a r e

e n f o r c e d  by t h e  a u t h o r i t y  o f  t h e  gove rnment  o f  t h e  I s l a m i c  s t a t e .

While  t h e  comtemporary I n t e r n a t i o n a l  law o f  war o r  o t h e r  b r a n c h e s  

i s  based  on t h e  " cu s to m a ry  law" as  w e l l  a s  on t r e a t i e s  o r  i n t e r n a t i o n a l  

c o n v e n t i o n s  r e l a t e d  to  war ,  and i t s  e f f e c t i v e n e s s  i s  a b s o l u t e l y  

d e p e n d e n t  on the  " r e c i p r o c i t y "  p r i n c i p l e ,  t h e  I s l a m i c  law o f  war i s

n e i t h e r  cus tom ary  n o r  d e p e n d e n t  on t r e a t i e s .  However,  a t r e a t y  may

impose r e s t r i c t i o n s  on th e  con d u c t  o f  t h e  I s l a m i c  s t a t e  i n  i t s  a f f a i r s  

w i t h  t h e  i n t e r n a t i o n a l  community, o v e r  and above th e  I s l a m i c  law of  

n a t i o n s  i n c l u d i n g  th e  law o f  war which  th e  Muslims a r e  bound to 

o b s e r v e .  T h e r e f o r e ,  t h e  body o f  I s l a m i c  i n t e r n a t i o n a l  law remains  

i n t a c t  even i f  a t r e a t y  i s  b roken  o r  d e nounc ed .  Th is  i s  b e c au s e  I s l a m  

as  a whole h a s ,  a s ; o n e  o f  i t s  f u n d a m e n ta l  p r i n c i p l e s ,  r e s p e c t  f o r  the

( 1 2 )  Muslims a r e  com m it t ed :  I -  n o t  to  f i g h t  n o n - c o m b a t a n t s ,  2 -  n o t
t o  p l u n d e r  o r  d e s t r o y  any p r o p e r t y  u n l e s s  i n v o l v e d  i n  the  b a t t l e ,  3 -
to  r e s p e c t  the  p r i n c i p l e s  o f  humanity  and v i r t u e  d u r i n g  th e  war (CH. 
V I I I  v . 5 8 )  4 -  t o  g r a n t  s a f e t y  i f  a sked  f o r  and a p p e a l e d  to by the
enemy i n  o r d e r  t o  s t o p  th e  f i g h t i n g  -  p a r t l y  o r  e n t i r e l y ,  5 -  to  g r a n t  
good t r e a t m e n t  to  the  p r i s o n e r s  o f  war and a c t i n g  f o r  t h e i r  r e l e a s e ,  6 
-  to  r e s p e c t  c i v i l i a n  e s t a b l i s h m e n t s  -  r e l i g i o n s ,  a g r i c u l t u r a l ,  
i n d u s t r i a l ,  e t c . ,  7 -  to  a p p ly  t h e s e  r u l e s  and r e s t r i c t i o n s  to  a l l
forms o f  armed c o n f l i c t s .  See F i r s t  A rab ic  Middle  E a s t  Seminar  on
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r i g h t s  o f  non-Musl ims i n  g e n e r a l  and p e o p le  o f  t h e  s c r i p t u r e  ( e . g .  Jews 

and C h r i s t i a n s )  i n  p a r t i c u l a r .

In  a few words ,  t h e  r u l e s  of  t h e  I s l a m i c  law of  w a r ,  t h e r e f o r e  

a p p l y  r e g a r d l e s s  o f  w h e th e r  the  enemy o b s e r v e s  them o r  n o t .  The Holy

Q u r ' a n  s t a t e s :

"0  ye who b e l i e v e !  s t a n d  o u t  f i r m l y  f o r  A l l a h ,  a s  w i t n e s s e s  

to  f a i r  d e a l i n g ,  and l e t  n o t  t h e  h a t r e d  o f  o t h e r s  t o  you make

you swerve  to  wrong and d e p a r t  f rom J u s t i c e  — Be j u s t :  t h a t
(13)

i s  n e x t  to  P i e t y : . . . "

I n  I s l a m i c  law ,  e v e r y  i n d i v i d u a l  i s  h e ld  r e s p o n s i b l e  f o r  h i s

i l l e g a l  a c t i o n s .  Thus t h e  commander o f  t h e  Muslim army, f o r  example ,

i n  t h e  war t e r r i t o r y ,  c a n n o t  be h e l d  r e s p o n s i b l e  e x c e p t  i f  he o r d e r e d

h i s  t r o o p s  t o  do an i l l e g a l  a c t .  Nor can  t h e  o r d i n a r y  s o l d i e r  e s c a p e

r e s p o n s i b i l i t y  f o r  h i s  own i l l e g a l  a c t i o n s ,  even  he was o r d e r e d  to  do
(14)

s o .  Here a r e  t h e  words of  t h e  Holy Q u r ' a n :

" . . . E v e r y  s o u l  draws t h e  meed o f  i t s  a c t s  on none b u t  i t s e l f :
(15)

no b e a r e r  o f  b u r d e n s  can  b e a r  t h e  b u rd en  o f  a n o t h e r  . . . "

However , i n  t h e  s e n se  o f  c o l l e c t i v e  r e s p o n s i b i l i t y  which  i n i t i a t e d  from

e i t h e r  n a t u r a l  o b l i g a t i o n  o r  a c c e p t a n c e  o f  a h i g h e r  p o s i t i o n ,  i t  c o u ld

be s a i d :  p e o p l e s  such  as  l e a d e r s  o r  commanders ( e . g .  o f  a r m i e s )  a r e  a t

l e a s t  p a r t i a l l y  r e s p o n s i b l e  f o r  the  deeds  done by t h o s e  o f  whom they
(16)

a r e  i n  c h a r g e .

(13 )  CH. V v . 9 .
(14)  For  t h e  s a y in g  o f  t h e  P r o p h e t  ( s . a . w . ) :  "To h e a r  and obey ( t h e  
a u t h o r i t i e s )  i s  b i n d i n g ,  so long  as  one i s  n o t  commanded to  d i s o b e y  
( A l l a h )  when one i s  commanded to d i s o b e y  ( " A l l a h " ) ,  he s h a l l  n o t  h e a r  
o r  o b e y ,  ( r e l a t e d  by a l - B l i k h a r i ) .
( 15 )  CH. VI v . 1 6 4 .
(16 )  Sa id  the  P r o p h e t  ( s . a . w . ) :  "Eve ry  one o f  you i s  a r u l e r  and e v e ry  
one o f  you s h a l l  be q u e s t i o n e d  a bou t  t h o s e  u n d e r  h i s  r u l e ;  t h e  Imam 
( l e a d e r )  i s  a r u l e r  and he s h a l l  be e q u e s t i o n e d  a b o u t  h i s  s u b j e c t s . . . "



185

In  I s l a m ,  a l - j i h a d  ( t h e  I s l a m i c  war)  must  n o t  be i n i t i a t e d  u n l e s s  

a f u l l  d e c l a r a t i o n  o f  war r e a c h e d  t h o s e  a g a i n s t  whom the  war w i l l  be 

waged .  In  the  Holy Q u r ' a n ,  A l l a h  s a y s :

"... nor would we visit with our wrath until we had sent an
(17)

Apostle (to give warning)..."

At t h e  a d v e n t  o f  I s l a m ,  t h e  P r o p h e t  ( s . a . w . )  and h i s  c a l i p h s  a c t e d

a c c o r d i n g l y .  The P r o p h e t  h i m s e l f  u sed  t o  i n v i t e  a l l  n a t i o n s ,  i n c l u d i n g

h i s  own n a t i o n  ( t h e  A r a b s ) ,  to  a c c e p t  I s l a m  and i t s  law ,  and on ly

f a i l u r e  to  be t o l e r a n t  w i t h  i t ,  would p r e c i p i t a t e  war w i t h  them. Such

as t h e  form (an  i n v i t a t i o n  to  I s l a m )  which was t r a d i t i o n a l l y  t a k e n  as  a

war d e c l a r a t i o n .  L a t e r ,  Muslim j u r i s t s  l i k e  a l - lmam  Malik and a l- lmam
( 1 8 )

a l - S h a f a i  a g re e d  on t h e  g e n e r a l  p r i n c i p l e  t h a t  t h e  enemy sho u ld  be

i n v i t e d  to  I s l a m  b e f o r e  t h e  f i g h t i n g  b e g i n s .  N o n e t h e l e s s ,  a l - lmam  Abu
( 1 9 )

H a n i f a  was o f  t h e  o p i n i o n  t h a t  Muslims do n o t  have to  n o t i f y  the

enemy so long  as  t h e y  a l r e a d y  h e a r d  o f  I s l a m .  With t h e  t h o u g h t  o f  a l -  

J i h a d  as a d e f e n s i v e  m ea s u re ,  though  I s l a m  has l a r g e l y  become known to 

t h e  w o r l d ,  a l - J i h a d  s h o u ld  be e i t h e r  i m p l i c i t l y  o r  e x p l i c i t l y  d e c l a r e d  

as  any s e c u l a r  w a r .

Above a l l ,  Muslims a l s o  s h o u ld  n e v e r  h e s i t a t e ,  even i n  t h e  m id s t  

o f  t h e  f i g h t i n g ,  to  be r e a d y  f o r  pe a ce  whenever  t h e r e  i s  any

i n c l i n a t i o n  tow ards  peace  on th e  o t h e r  s i d e .  Having e x h o r t e d  the  

Muslims t o  be rea d y  to  f a c e  t h e i r  enemy, t h e  Holy Q u r ' a n  came to  say  

c l e a r l y  :

"But if the enemy incline towards peace, do thou (also

incline towards peace, and trust in Allah: for He is the one
( 2 0 )

that heareth and knoweth (All things).

( 1 7 )  CH. XVII V . 1 5 .
( 1 8 )  K i t a b  I k h t i l a f  a l - F u g a h a  -  Ib n  J a r i r  a l - T a b a r i  e d .  J .  S c h a c t -  
LEIDEN P . 2 , 3 .
( 1 9 )  I b i d  p . 3 .
(20)  CH. V I I I  V . 1 6 .
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A -  The d o c t r i n e  o f  c i v i l i a n s '  immunity 

i n  t h e  t im e  o f  c o n f l i c t

" F i g h t  i n  t h e  c a u s e  o f  A l l a h  t h o s e  who f i g h t  y o u ,  b u t  do n o t  

t r a n s g r e s s  l i m i t s ;  f o r  A l l a h  l o v e t h  n o t  t r a n s g r e s s o r s . "  (CH.

I I  V . 1 9 0 ) .

Muslims must n o t  t r a n s g r e s s  t h e  " j u s  i n  b e l l o "  (shown be low) i n  t h e i r  

wars  a g a i n s t  o t h e r s ;  t h e  war which  i s  supposed  t o  be j u s t l y  waged i n  

t h e  c a u se  o f  A l l a h .  Accord ing  to  t h e  above v e r s e  of  t h e  Holy Q u r ' a n ,  

war  i n  I s l a m  s h o u ld  have  two c h a r a c t e r i s t i c s :  f i r s t ,  i t  s h o u ld  on ly  be

d i r e c t e d  to  t h o s e  who a r e  a c t u a l l y  i n v o l v e d  i n  such  a s e r i o u s  m a t t e r  

e . g .  c o m b a t a n t s ,  s e c o n d ,  i t  s h o u ld  be a l s o  c o n d u c te d  a s  c a r e f u l l y  as 

p o s s i b l e ;  i t  i s  e s s e n t i a l  t h a t  no more k i l l i n g s  or  d e s t r u c t i o n  t a k e  

p l a c e  t h a n  t h e  o c c a s i o n  n e c e s s i t a t e s .

I n n o c e n t  p e o p l e ,  such  as  n o n - c o m b a ta n t s  " c i v i l i a n s "  i . e .  women,

c h i l d r e n ,  e l d e r s ,  and whoever  does  n o t  p a r t i c i p a t e  i n  the  c o n f l i c t ,
( 2 1 )

s h o u ld  n o t  be m o l e s t e d ,  n o t  c i v i l i a n  i n s t a l l a t i o n s  o r  t r e e s  and

c o r p s  be d e s t r o y e d .  Th i s  g e n e r a l  r u l e  was e x p l i c i t l y  s t r e s s e d  i n  t h e  

f o l l o w i n g  i n s t r u c t i o n s  made by th e  Holy P r o p h e t  ( s . a . w . )  and h i s  c a l i p h  

Abu Bakr  ( R . A . A . ) .

The P r o p h e t ' s  commandments runs  as  f o l l o w s :  " F i g h t  w i t h  t h e  name

of  God and i n  t h e  p a t h  o f  God. Combat t h o s e  who d i s b e l i e v e  i n  God. 

F i g h t  y e t  do n o t  c h e a t ,  do n o t  b r e a k  t r u s t ,  do n o t  m u t i l a t e ,  do n o t  

k i l l  m i n o r s . "

( 21 )  See Jami a l - B a y a n  f i  T a f s i r  a l - Q u r ' a n  -  a l - T a b a r i  v o l .  2 p . 107.
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" I f  thou  e n c o u n t e r e s t  an enemy from among the  A s s o c i a t o r s

( i n f i d e l s ) ,  t h e n  o f f e r  them t h r e e  a l t e r n a t i v e s .  Whichever  o f  t h e s e
( 2 2 )

t h e y  may a c c e p t ,  a g r e e  to  i t  and w i t h h o l d  t h y s e l f  from t h e m : . . . "

And on h i s  p a r t  Abu Bakr ,  t h e  f i r s t  c a l i p h  s to o d  up b e f o r e  t h e  Muslim 

army s a y i n g :  "0 P e o p l e !  s t o p  I  e n j o i n  upon you t e n  commandments.

Remember them: Do n o t  e m b e z z le ,  do n o t  c h e a t ,  do n o t  b r e a k  t r u s t ,  do

n o t  m u t i l a t e ,  do n o t  k i l l  a minor  c h i l d  o r  an o l d  man o f  advanced  age 

o r  a woman, do n o t  hew down a d a t e - p a l m  n o r  bu rn  i t ,  do n o t  c u t  down a 

f r u i t - t r e e ,  do n o t  s l a u g h t e r  a g o a t  o r  cow o r  camel  e x c e p t  f o r  fo o d .  

Maybe you w i l l  p a s s  n e a r  p e o p le  who have  s e c l u d e d  th e m s e lv e s  i n  

c o n v e n t s ;  l e a v e  them and t h e i r  s e c l u s i o n .  And i t  may be t h a t  you p a s s  

n e a r  p e o p le  who w i l l  b r i n g  to  you d i s h e s  o f  d i f f e r e n t  f o o d s .  I f  you 

e a t  one a f t e r  t h e  o t h e r ,  t h e n  u t t e r  t h e  name of  God o v e r  them. And you 

w i l l  meet  p e o p le  t h e  d r e s s i n g  o f  whose h a i r  l o o k s  as  i f  t h e  d e v i l  has  

made a n e s t  on t h e  top  a round  which  t h e y  have  someth in g  l i k e  t u r b a n s .  

So p i e r c e  them w i t h  sw o rd s .

March,  w i t h  t h e  name of  God. May God reward  you by l a n c e  and
(23)

p l a g u e . "

T h e r e f o r e ,  t h e  f o l l o w i n g  c a t e g o r i e s  of  p e r s o n s  s h o u ld  be 

m e r c i f u l l y  t r e a t e d  whenever  Muslims come i n t o  c o n f l i c t  w i t h  o t h e r s :

1) Women and c h i l d e r n  a r e  n o t  to  be k i l l e d  i n  any c a s e .  Thus
(24)

when a l- lmam  Malik  was asked  w he the r  Muslims s hou ld  k i l l  enemy

(22)  See t h e  Muslim Conduct o f  S t a t e  -  M. Hamidul lah  -  LAHORE 
( P a k i s t a n )  Appendix A p . 299.
(23 )  T r a n s l a t e d  from T a b a r i y , H i s t o r y  pp .  1849-50 .  See the  Muslim 
c o n d u c t  o f  t h e  S t a t e  -  M. Ham id u l la h  p . 301.
(24)  K i t a b  I k h t i l a f  a l - F u g a h a  -  I b n  J a r i r  a l - T a b a r i  -  e d .  J .  S chach t  -  
LEIDEN -  p . 8 .
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women and c h i l d r e n  who a r e  somehow t a k i n g  p a r t  i n  f i g h t i n g ,  a s  i f  t h e y

s t a n d  on th e  r a m p a r t s  and th row s t o n e s  a t  t h e  Muslims,  and c a u se

c o n f u s i o n  i n  t h e i r  r a n k s ,  he answ ered :  "The P r o p h e t  has f o r b i d d e n  th e
(25)

s l a y i n g  o f  women and c h i l d r e n . "  However , some o t h e r  j u r i s t s  such
(26)

as  Abu H a n i f a  and a l-Aw za i  a r e  o f  an o p i n i o n  s i m i l a r  to  the  r u l e

a d o p te d  by H u m a n i t a r i a n  I n t e r n a t i o n a l  law,  t h a t  immunity o f  women and

c h i l d r e n  i s  c o n d i t i o n a l  upon t h e i r  t a k i n g  no p a r t  i n  m i l i t a r y
(27)

a c t i o n .

2)  E l d e r l y  men and men s u f f e r i n g  from an i n c a p a c i t a t i n g  c h r o n i c

d i s e a s e  a r e  a l s o  immune. Upon t h e i r  immunity most  j u r i s t s  a r e  a g r e e d ,

u n l e s s  t h e y  i n v o l v e d  t h e m s e lv e s  i n  t h e  m a t t e r  o f  war by g i v i n g  u s e f u l
(28)

a d v i c e  o r  c o u n s e l ,  t h e n  th e y  became l e a d e r s  o f  u n b e l i e v e r s ,  a b o u t

whom t h e  Holy Q u r ' a n  s a y s :

"But  i f  t h e y  v i o l a t e  t h e i r  o a t h s  a f t e r  t h e i r  c o v e n a n t s ,  and

t a u n t  you f o r  yo u r  f a i t h ,  -  f i g h t  ye t h e  c h i e f s  o f  u n f a i t h ,
(29 )

f o r  t h e i r  o a t h s  a r e  n o t h i n g  to  t h e m : . . . "

3) Monks, i n c l u d i n g  a l l  non-Musl ims who d e v o te d  t h e i r  l i v e s  i n

c e l l s .  A l -R a k s h i  -  i n  g e n e r a l  -  s a y s  i n  t h i s  c o n n e c t i o n :  " k i l l i n g  i s

p e r m i t t e d  by r e a s o n  of  f i g h t i n g ,  b u t  i f  t h e y  " n o n -c o m b a t a n t s "  s t a y
(30)

b e h in d  c l o s e d  d o o r s ,  t h e y  c a u se  no d i r e c t  o r  i n d i r e c t  ha rm ."  A l -

Awzai was asked  w h e th e r  i t  i s  p e r m i t t e d  to  k i l l  . . .  monks by whom the

(25)  T h i s  h a d i t h  ( s a y i n g ) ,  was men t io ned  a l s o  i n  Al-lmam M a l i k ' s  
Muwatta -  p . 200 .
(26 )  K i t a b  I k h t i l a f  a l - F u g a h a  -  Ib n  J a r i r  a l - T a b a r i  -  p . 9 .
(27)  F i r s t  E g y p t i a n  sem ina r  on I n t e r n a t i o n a l  H u m a n i t a r i a n  Law 1982 -  
A r t . w r i t t e n  by P r o f .  a l -G h u n a im i  p . 76.
(28 I b i d  P . 76.
( 2 9 )  CH. IX V . 2 .
(30 )  I b i d  p . 76.
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enemy c o u ld  be g u i d e d .  He s a i d  th e y  s h a l l  n o t  be k i l l e d  on

the  a c c o u n t  o f  s u s p i c i o n ,  b u t  o n l y  i f  t h e y  a c t u a l l y  a c t e d  as
(31 )  ,

g u i d e s . . . "  Thus a l - S h a f i i  came to  the  same c o n c l u s i o n ,  when he

s a id : " m o n k s  w h e th e r  t h e y  a r e  o f  c e l l s  o r  o f  d e s e r t s  and a l l  whoever

d e v o te d  t h e i r  l i v e s  to  m onas t ism  sho u ld  n o t  be k i l l e d . . . ,  and t h i s  was
(32)

w i t h  r e f e r e n c e  to  Abu B a k r ' s commandments . . . "

4) Peop le  such  as  c r a f t s m e n ,  wage e a r n e r s  and f a r m e r s  a r e  n o t  to

be k i l l e d  as  long  as t h e y  do no t  t a k e  p a r t  i n  t h e  b a t t l e  and a l s o  t h o s e

who accompany t h e  army w i t h o u t  any in v o lv e m e n t  i n  the  h o s t i l i t i e s ,  such

as m e r c h a n t s .  "These  p e o p le  a r e  g i v e n  immunity  b e c a u s e  t h e y  a r e

b u i l d e r s  of  p r o s p e r i t y  and d e v o te  t h e i r  e f f o r t s  to  c i v i c  m a t t e r s ;  and

I s l a m i c  law does  n o t  have f o r  o b j e c t  t h e  d e s t r u c t i o n  o r  unde rm in in g  o f
(33)

c i v i l i s a t i o n  and p r o s p e r i t y . "

However , t h e  c a t e g o r i e s  of  p e r s o n s  shown above a r e  n o t  

r e s t r i c t i v e ,  i n  o t h e r  words ,  any o t h e r  k in d  o f  p e o p le  r e c o g n i z e d  by 

Modern I n t e r n a t i o n a l  Law as  c i v i l i a n s  e . g .  m e d i c a l  m i s s i o n s  can s im p ly  

be r e g a r d e d  as  such  by t h e  I s l a m i c  law o f  w a r .

Now l e t  us  examine the  s i t u a t i o n s  o f  t h e  b a t t l e - f i e l d  i t s e l f  and 

how I s l a m i c  law t a c k l e s  i t ,  i n  o r d e r  to  a v o id  k i l l i n g s  o f  c i v i l i a n s  and 

u n n e c e s s a r y  d e s t r u c t i o n .

When i t  was q u i t e  o b v io u s  f o r  t h e  p a r t i e s  of  c o n f l i c t  i n  p a s t  

t im e s  t o  d i s t i n g u i s h  be tw een  c i v i l i a n s  and n o n - c i v i l i a n s ,  o r  i n  modern

(31 )  K i t a b  I k h t i l a f  a l - F u g a h a  -  Ibn  J a r i r  a l - T a b a r i  p . 10.
(32 )  I b i d  p . 11.
(33 )  F i r s t  E g y p t i a n  se m in a r  on I n t e r n a t i o n a l  H u m a n i t a r i a n  Law 1981 -  
a l -G h u n a im i  p . 76.
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t i m e s ,  when the  b a t t l e - f i e l d  took p l a c e  f a r  away from c i v i l i a n  

i n h a b i t a n t s ,  and no m i l i t a r y  i n s t a l l a t i o n s  were s i t u a t e d  n e a r b y ,  what  

would be t h e  s i t u a t i o n s  when t h e  c i v i l i a n  a r e a s  would be t h e  t a r g e t  o f  

t h e  m i l i t a r y  a c t i o n  i n  o r d e r  to d e s t r o y  enemy g roups  o r  m i l i t a r y  

i n s t a l l a t i o n s  i n  i t .  Th is  i s  what  we a r e  g o in g  to  see  i n  t h e  n e x t  

pa ge s  o f  t h e  p r e s e n t  s t u d y :

As i t  has been p r e v i o u s l y  i n d i c a t e d  t h a t  k i l l i n g  of  n o n - c o m b a ta n t s

i n  a l l  c a s e s  i s  a t r a n s g r e s s i o n  of  A l l a h ’s l i m i t s  (CH. I I  v . l 9 0 ) ,

t h e r e f o r e ,  n o n - c o m b a ta n t s  " c i v i l i a n s "  s h o u ld  n o t  be k i l l e d  i n  a c t i o n

s u s p i c i o u s l y  o r  u n s u s p i c i o u s l y  t a k e n  a g a i n s t  an i n d i v i d u a l  o r  group of

c o m b a t a n t s .  The v e r s e  which  i s  t h e  n e x t  to  t h e  Q u r ' a n i c  v e r s e  ( s t a t e d

a t  t h e  head o f  t h i s  s e c t i o n )  i s  r unn ing  as f o l l o w s :

"And s l a y  them w h e r e v e r  ye " t a g i f t u m o h o m " c a t c h  them, and
(34)

t u r n  them o u t  f rom where t h e y  have t u r n e d  y o u . . . "

Also i n  a n o t h e r  c h a p t e r ,  t h e  Holy Q u r ' a n  s a y s :

" . . .  But  i f  t h e y  t u r n  r e n e g a d e s ,  s e i z e  them and s l a y  them
(35)

w h e r e v e r  ye ( wajadtumohom) f i n d  t h e m . . . "

The two E n g l i s h  v e r b s  ( c a t c h  and f i n d )  a r e  t r a n s l a t e d  from t h e  two

A r a b ic  v e r b s  ( t a g i f a  and w a ja da )  and th e  f o rm e r  i n  p a r t i c u l a r  i s  used

i n  t h e  m en t io ned  Q u r ' a n i c  v e r s e s  to mean the  a c t u a l  s e i z u r e  o f  someone
(35)R

o r  t a k i n g  h o l d  o f  someone o r  a group  o f  p e o p l e .  But meaning i n

t h i s  c o n t e x t  s hou ld  n o t  be u n d e r s t o o d  as s a y in g  t h a t  the  enemy 

c o m b a ta n t s  must  a c t u a l l y  be t a k e n  i n t o  c u s t o d y .  R a t h e r ,  t h e y  were 

c l e a r l y  d i s t i n g u i s h e d  from the  n o n - c o m b a ta n t s  ( c i v i l i a n s )  who s h o u ld  no t  

be t a r g e t s  i n  war .  O th e rw ise  t h e y  w i l l  be p r i s o n e r s  o f  w ar ,  who s h o u ld  

have a d i f f e r e n t  t r e a t m e n t  (which  s h a l l  be s e en  l a t e r ) .

(34 )  CH. I I  V . 1 9 1 .
( 3 5 )  CH. IV V . 8 9 .
(35R) LISAN a l - A r a b  a l - M u h i t  -  Ibn  Manzur p . 364 .



191

T h e r e f o r e ,  t h e r e  i s  no j u s t i f i c a t i o n  w h a t s o e v e r  a c c o r d i n g  to  the

Holy Q ur ’an ,  as  w e l l  as  t h e  commandments o f  t h e  Holy P r o p h e t  and h i s

c a l i p h  ( i n d i c a t e d  above)  f o r  any k ind  of  a t t a c k  a g a i n s t  d e f e n c e l e s s

c i v i l i a n  a r e a s  when t h e r e  i s  no chance to  l o c a t e  t h e  enemy i n

d i s t i n g u i s h e d  p l a c e s ,  so t h a t  c i v i l i a n s  can be av o id e d  and n o t  k i l l e d .

T h e o r e t i c a l l y ,  t h i s  c a n ,  however ,  be the  a rgum e n t ,  b u t  when we came to

p r a c t i c e ,  t h i n g s  lo o k  d i f f e r e n t .  Under t h e  p e c u l i a r  c i r c u m s t a n c e s  and

e s p e c i a l l y  i n  modern t i m e s ,  where t e c h n o l o g y  has  d e v e lo p e d  r e m a r k a b l y ,

c i v i l i a n s  and c i v i l i a n  o b j e c t s  a r e  b a d ly  h i t .  Th is  l e a d  us  to  see  how

Muslim j u r i s t s  would d e a l  w i t h  the  s i t u a t i o n  when t h e  b a t t l e  i s  on,  and

how much th e y  p a id  a t t e n t i o n  to c i v i l i a n s .  Here i s  a q u o t a t i o n  from

a l - lm am  a l - S h a f a i : "  "The Muslims must  a t t a c k  them ( t h e  enemy) n i g h t

and day and i f  t h e y  shou ld  unknowingly k i l l  one of  t h e  women or

c h i l d r e n  t h e r e  i s  no r e t a l i a t i o n  and r e p a r a t i o n  i s  due .  I f  t h e r e  a r e

i n  t h e  f o r t i f i c a t i o n s  of  t h e  i d o l a t e r s  Muslim women or  c h i l d r e n ,  t h e r e

i s  no harm i f  t h e  Manjug ( c a t a p u l t )  i s  s e t  up a g a i n s t  t h e  f o r t r e s s ,

w i t h  t h e  e x c e p t i o n  o f  i n h a b i t e d  houses  w i t h  l i v i n g  q u a r t e r s .  I  do n o t

approve  o f  bombarding i n h a b i t e d  houses  u n l e s s  t h e  Muslims a r e  g e t t i n g

c l o s e  to  t h e  f o r t r e s s  and th e n  t h e r e  i s  no harm i n  bombard ing  i t s

h o u s e s  and w a l l s  and i f  t h e r e  a r e  i n  f o r t r e s s  armed f i g h t e r s  t hey  can

bombard t h e  houses  and the  f o r t r e s s .  And i f  t h e y  ( t h e  i d o l a t e r s )

s h i e l d  th e m s e lv e s  w i t h  c h i l d r e n ,  Muslim o r  non-Musl im a r e  t o g e t h e r  i n

one p l a c e  o f  combat  t h e r e  i s  no harm i f  t h e y  go ahead and f i g h t  away

from t h e  Muslims and c h i l d r e n .  But i f  t h e y  s t a n d  a p a r t  I  would p r e f e r

t h a t  t h e y  d e s i s t  u n t i l  i t  i s  p o s s i b l e  f o r  them to  f i g h t  w i t h o u t  be in g

s h i e l d e d .  Th is  a l s o  a p p l i e s  i f  th e y  ( t h e  i d o l a t e r s )  expose  them ( t h e
(36)

c h i l d r e n )  and s a y :  " i f  you f i g h t  us  we w i l l  . . . "

(36)  K i t a b  I k h t i l a f  a l - F u g a h a  Ibn  J a t i r  a l - T a b a r i  p . 5 .



192

In  t h e  same c o n t e x t ,  t h e  f o l l o w i n g  q u o t a t i o n  i s  t a k e n  from a l - lm am

a l - A w z a i : "  I f  t h e  u n b e l i e v e r s  s h i e l d  t h e m s e lv e s  w i t h  Muslim c h i l d r e n ,

t h e  Muslims must  s t o p  bombarding them. When one of  them ( t h e

u n b e l i e v e r s )  a p p e a r e d  t h e y  can  bombard them. Concern ing  M e ccah 's

i d o l a t e r s  A l l a h  sa ys  to h i s  P r o p h e t :

" . . .  Had t h e r e  n o t  been  b e l i e v i n g  men and b e l i e v i n g  women

whom ye d i d  n o t  know t h a t  ye were t r a m p l i n g  down and t h o s e

a c c o u n t  a c r im e  would have o c c u r r e d  t o  you w i t h o u t  ( y o u r )
(37)

k n o w l e d g e . .

How Muslims bombard whom they  do n o t  see  from th e  i d o l a t e r s  and th e y

know t h a t  i f  t h e y  do s o ,  t h e y  would h i t  Muslim c h i l d r e n . "  And he ( a l -

Awzai) was asked  a b o u t  a band o f  Muslims who found  one o f  t h e  enemy 's

w a r s h i p s  i n  which  Muslim p r i s o n e r s  a r e ,  i f  w h e th e r  t h e  Muslims bu rn  i t .

Al-Awzai s a i d :  " t h e  Muslims must  r e f r a i n  f rom b u r n in g  i t  w i t h  f i r e  as
(38)

long  as  t h e  Muslim p r i s o n e r s  a r e  i n  i t  . . . "

From th e  j u r i s t i c  p a s s a g e s  above shown we u n d e r s t a n d  t h a t  Muslim 

j u r i s t s ,  under  v e ry  c o m p l i c a t e d  c i r c u m s t a n c e s ,  c a r e  too  much f o r  

i n n o c n t  human l i f e .  I n  t h e  f i r s t  p a s s a g e  -  f o r  i n s t a n c e  -  f o r  a l - lmam 

a l - s h a f a i ,  a v o id e n c e  o f  i n h a b i t e d  h o use s  i s  e s s e n t i a l  and no a p p r o v a l  

o f  bombarding c i v i l i a n  a r e a s  u n l e s s  t h e  Muslim a r e  g e t t i n g  c l o s e  to 

where t h e  enemy com b a tan t s  a r e .  In  t h e  second  p a s s a g e  a l- lmam  a l -A w za i  

s u g g e s t e d  t h a t  the  Muslim army s hou ld  r e f r a i n  f rom s h e l l i n g  t h e  enemy 

when t h e y  u n c e r t a i n l y  know whom t h e y  a r e  s h e l l i n g .  For  t h a t  p a r t i c u l a r  

c a se  he on ly  m en t io ned  th e  i n n o c e n t  Muslims w i t h  whom the  enemy 

s h i e l d e d  t h e m s e l v e s ,  b u t  i n  f a c t  he ,  1 t h i n k ,  would mean a l l  i n n o c e n t  

p e o p le  who m igh t  be e n f o r c e l y  i n v o lv e d  i n  a s i m i l a r  c a s e .

( 3 7 )  CH. XLVll l  V . 2 5
(38 )  I b i d  p . 4 .
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Also i n  I s l a m  c i v i l i a n s  and c i v i l i a n  p o p u l a t i o n  s hou ld  n o t  

d e p r i v e d  of  n e c e s s a r y  food and w a t e r  w i t h  the  i n t e n t i o n  of  s t a r r i n g  

them o r  f o r c i n g  them to l e a v e .  Accord in g  to  Abu B a k r ’s ( R . A . A . ) 

commandments ( q u o te d  a b o v e ) ,  s l a u g h t e r i n g  a n im a ls  o r  b u r n in g  them w i t h  

f i r e  i s  p r o h i b i t e d  i n  I s l a m .  But t h e  a n im a ls  can be s l a u g h t e r e d  and 

k i l l e d  o r  h a m s t r i n g  i n  t h e  f o l l o w i n g  c a s e s ;  a )  when t h e r e  i s  n e c e s s i t y  

o f  f o o d ,  t h e  Muslim army can s l a u g h t e r  a n im a l s  to meet  t h e i r  n e e d ,  b)  

when th e  a n im a ls  can be used  i n  a way to  s t r e n g t h e n  th e  enemy. 

However , where t h e  w a t e r  i s  sometimes  o r d e r e d  to  be c u t  o f f  f rom th e  

enemy or  p o l l u t e d  f o r  example by b l o o d ,  f i l t h  o r  p o i s o n  i s  p e r m i t t e d  i n  

I s l a m ,  i f  i t  i s  a imed a t  com b a tan t s  on ly  and n o t  c i v i l i a n s  and i s

l i m i t e d  by th e  n e c e s s i t y  j u s t i f y i n g  i t .

F i n a l l y ,  a word i n  c o n n e c t i o n  w i t h  d e s t r u c t i o n  -  i n  g e n e r a l  -  may

be s a i d .  R e g a r d l e s s  of  t h e  d i f f e r e n c e s  be tw een  t h e  Muslim,  j u r i s t s  i n

t h e  c o n c e r n e d  m a t t e r ,  t h e y  a r e  a g re e d  -  i n  p r i n c i p l e  upon t h e  d o c t r i n e

of  u n n e c e s s a r y  d e s t r u c t i o n .  In  v iew o f  t h e  f o l l o w i n g  Q u r ’a n i c  v e r s e :

"Whether ye cut down (0 ye Muslims!) the tender palm-trees or

ye left them standing on their roots, it was by leave of

Allah in order that He might cover with shame the rebellious
( 3 9 )

transgressors ..."

and on th e  b a s i s  o f  some p r a c t i c e s  took  p l a c e  i n  t h e  l i f e - t i m e  of  t h e

Holy P r o p h e t  such  as M u s l im s ’ s t r i k i n g  th e  d w e l l i n g  o f  Bani a l - N a d i r

. . .  e t c . ,  many Muslim j u r i s t s ,  however ,  p e r m i t  t h e  d e s t r u c t i o n  o f

( 3 9 )  CH. LIX V . 5 .  Sa id  A. Yusuf Al i  i n t e r p r e t i n g  t h i s  v e r s e :  "The
u n n e c e s s a r y  c u t t i n g  down o f  t h e  f r u i t  t r e e s  o r  d e s t r u c t i o n  o f  c r o p s ,  o r  
any wanton d e s t r u c t i o n  w h a t e v e r  i n  war ,  i s  f o r b i d d e n  by th e  law and 
p r a c t i c e  o f  I s l a m .  But some d e s t r u c t i o n  may be n e c e s s a r y  f o r  p u t t i n g  
p r e s s u r e  on the  enemy, and to  t h a t  e x t e n t  i s  a l l o w e d . "  The Holy Q u r ' a n  
( T e x t ,  T r a n s l a t i o n  and commenta ry) .
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b u i l d i n g s  and c u t t i n g  down of  t r e e s ,  though  Abu B a k r ' s  commandments

e x p r e s s l y  p r o h i b i t e d  such a c t i o n s .  For  h i s  p a r t ,  a l - lmam M. Abu Zahrah

i n  r e f u t i n g  t h e  above m ent ioned  a rguments  s a i d  "A f i r s t  g l a n c e  a t  t h e s e

r e p o r t s  shows us t h a t  t h e y  do n o t  a l l o w  d e s t r u c t i o n  i n  an a b s o l u t e

manner ,  b e c a u s e  a " t e n d e r  p a l m - t r e e "  d i d  n o t  mean a "palm t r e e " ,  b u t

t h e  f r u i t .  The Holy Q u r ' a n i c  t e x t :

"Whether ye cut down (0 ye Muslims!) the tender palm-trees or

left them standing on their roots it was by leave of Allah.."

can n o t  mean t h e  t r u n k  ( r o o t s )  o f  t h e  p a l m - t r e e  b u t  o n ly  t h e  f r u i t

s t a n d i n g  on such  t r u n k  ( r o o t s ) ,  and c u t t i n g  f r u i t  does  n o t  c o n s t i t u t e
(40)

d e s t r u c t i o n . "

Abu Zahrah  t h e n  d e a l t  w i t h  d e s t r u c t i o n  o f  t h e  houses  o f  Bani  a l -

N a d i r  as  f o l l o w s :  " T h i s  was done b e c a u s e  t h e y  had used  them as  f o r t s

i n  which t h e y  took  s h e l t e r  and c aused  i n j u r y  to  the  Mus l ims ,  so i t  was

i m p e r a t i v e  t o  d e s t r o y  t h o s e  h o u s e s  o r  to  t r y  t o  do so t o  p r o t e c t  the

Muslims a g a i n s t  i n j u r y .  The companions o f  t h e  P r o p h e t  d i d  on ly  what

was n e c e s s a r y ,  b u t  when th e  Jews r e a l i z e d  t h a t  t h e y  would hand o v e r
(41)

t h e i r  h o use s  to  Muslims and l e a v e ,  t h e y  d e s t r o y e d  them c o m p l e t e l y . "

Commenting on t h i s .  P r o f .  a l -G h u n a im i  s a i d :  " I t  seems to  me t h a t

t h o s e  who f o l l o w e d  t h e  words o f  Abu Bakr on t h e  s u b j e c t  and t h o s e  who

p e r m i t t e d  t h e  a c t s  p r o h i b i t e d  by him,  b o t h  a g r e e d  on t h e  i n t e n t .  Those

who u p h e ld  t h e  p r o h i b i t i o n  l a i d  down th e  g e n e r a l  r u l e  w h i l e  t h o s e  who

p e r m i t t e d  ( t h o s e  a c t s )  took  i n t o  c o n s i d e r a t i o n  t h e  m i l i t a r y  n e c e s s i t y

and t h e  i n t e r e s t  o f  Musl ims ,  and t h e r e  i s  no do u b t  t h a t  n e c e s s i t y  knows
(42)

no l a w . "

(40 )  F i r s t  E g y p t i a n  se m ina r  on IHL p . 78.
(41)  I b i d  p . 79.
(42 )  I b i d  p . 79.
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B -  T r e a tm e n t  o f  war p r i s o n e r s

" T h e r e f o r e ,  when ye meet  t h e  U n b e l i e v e r s  ( i n  f i g h t ) ,  s m i t e  a t  

t h e i r  n e c k s ;  a t  l e n g t h ,  when ye have t h o r o u g h l y  subdued them, 

b i n d  a bond f i r m l y  (on  them ) :  t h e r e a f t e r  ( i s  t h e  t im e  f o r e )

e i t h e r  g e n e r o s i t y  o r  ransom: u n t i l  t h e  war l a y s  down i t s

b u r d e n s  . . . "  (CH. XLVII v - 4 )

For t h e  g r e a t  im p o r t a n c e  o f  t h e  above Q u r ' a n i c  v e r s e  which

o b v i o u s l y  l a y  down t h e  r u l e s  o f  t r e a t m e n t  o f  war p r i s o n e r s  i n  I s l a m ,

l e t  us  b e f o r e  go ing  any f u r t h e r  make i t  c l e a r  i n  the  s e n se  o f  i t s

i n t e r p r e t a t i o n  as  w e l l  as  i t s  v a l u e .  The s a i d  Q u r ’a n i c  v e r s e  i s

a b s o l u t e l y  v a l i d  and was n o t  r e p e a t e d  by B a r a a t ’s v e r s e  which s a y s :

"Bu t  when t h e  f o r b i d d e n  months a r e  p a s t ,  t h e n  f i g h t  and s l a y
(43)

t h e  Pagans  w h e r e v e r  ye f i n d  them, and s e i z e  t h e m . . . "  

a s  some Muslim j u r i s t s  t h o u g h t .  Thus i t  i s  r e p o r t e d  t h a t  a l - H a j j a j  

b r o u g h t  a p r i s o n e r  to  A bd u l l ah  Ibn  Umar i n  o r d e r  to  k i l l  h im,  b u t  Ibn  

Umar s a i d :  T h i s  i s  n o t  what  we were commanded to do by A l l a h  Almighty

who s a y s  :

" . . .  b ind  a bond f i r m l y  (on them) t h e r e a f t e r  ( i s  t h e  t ime

f o r )  e i t h e r  g e n e r o s i t y  o r  ransom . . . " ( 4 4 )

N o n e t h e l e s s ,  a f t e r  a l l  o p i n i o n s  o f  t h o s e  who de fended  " r e p e a l "  and 

t h o s e  who d id  n o t  were c i t e d ,  a l - T a b a r i  -  t h e  g r e a t  i n t e r p r e t e r  -  i n  

"Jami a l - B a y a n " ,  r e a c h e d  th e  c o n c l u s i o n  t h a t  t h e  v e r s e  i n  q u e s t i o n  i s  

v a l i d  and* was n o t  r e p e a l e d  as  t h e  c o n d i t i o n s  o f  " r e p e a l "  a r e  n o t

( 4 3 )  CH.IX V . 5 .
(44 )  See Jami a l - B a y a n  Fi  T a f s i r  a l - Q u r ’an -  Ib n  J a r i r  a l - T a b a r i  V o l . 8 
p .  24.
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a v a i l a b l e  i n  t h i s  c a se  and the  Imam ( l e a d e r )  has been g i v e n

d i s c r e t i o n a r y  power whenever  he d e a l s  w i t h  p r i s o n e r s '  m a t t e r s .  I n

o t h e r  words ,  goes  to  t h e  Imam ( l e a d e r )  t h e  c h o ic e  o f  e i t h e r  f r e e i n g

them w i t h  o r  w i t h o u t  ransom o r  even k i l l i n g  them i f  he t h i n k s  t h a t  w i l l
( 4 5 )

be b e t t e r  f o r  Mus l ims.

There a r e ,  however ,  two Q u r ' a n i c  v e r s e s  which  e x p l i c i t l y  c o n c e r n

t r e a t m e n t  o f  p r i s o n e r s  o f  war .  For t h e  t e m p o r a r y  s t a g e  t h e  f i r s t  was

r e v e a l e d  j u s t  a f t e r  t h e  g r e a t  i n c i d e n t  o f  Bader  which  took  p l a c e

be tw een  Muslims and Q u r a i s h  i d o l a t e r s  a t  t h e  b e g i n n i n g  o f  t h e  a d v e n t  o f

I s l a m ,  and b e f o r e  i t  was s a f e l y  e s t a b l i s h e d .  Thus t h e  Holy P r o p h e t  was

blamed f o r  b e in g  so l e n i e n t  and had p r i s o n e r s  o f  war r e l e a s e d ,  b o t h

w i t h  and w i t h o u t  payment o f  r ansom .  The Holy Q u r ' a n  s a y s :

"It is not fitting for an Apostle that he should have

prisoners of war until he hath thoroughly subdued the land.

Ye look for the temporal goods of this world; but Allah
( 4 6 )

looketh to the Hereafter:..."

t h e  second  v e r s e  was t h a t  quo ted  above ,  wh ich  l a t e r  came w i t h  a

d i f f e r e n t  v e r d i c t  t o  g i v e  t h e  a p p r o p r i a t e  l e g a l  t r e a t m e n t  t o  p r i s o n e r s

of  war ;  t h o s e  who by no means sho u ld  be k i l l e d ,  e x c e p t  i f  t hey

p r e v i o u s l y  commit ted  any war c r i m e s .  In  t h i s  c o n n e c t i o n  P r o f .  a l -

Ghunaimi s a i d :  " . . .  But f i g h t i n g  i s  n o t  a c r im e as long  as  i t  i s  done

w i t h i n  t h e  r u l e s  and l i m i t s  s e t  f o r  i t ,  and c a p t i v i t y  i s  n o t  a p e n a l

p r o c e d u r e ,  b u t  i s  a means of  d e t a i n i n g  a com ba tan t  so t h a t  he may no t

be a b l e  t o  c o n t i n u e  f i g h t i n g .  A l l a h  d i d  n o t  p e r m i t  t h a t  a com ba tan t  be
( 4 7 )

k i l l e d  e x c e p t  i n  b a t t l e  and f o r  no o t h e r  r e a s o n . "  He a l s o  c a r r i e d

on to  s a y :  "The Holy v e r s e  s a y s :  " . . .  But i f  t h e y  f i g h t  you ,  s l a y  them

( 4 5 )  I b i d  p . 2 4 .
( 4 6 )  CH. V I I I  V . 6 7 .
( 4 7 )  F i r s t  E g y p t i a n  Seminar  on IHL p . 84
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(48)
. . . "  The p e n a l t y  h e r  was n o t  p r e s c r i b e d  as a pun ishm en t  t h a t  can

be i n f l i c t e d  upon a p r i s o n e r ,  b u t  as  a pun i shm en t  f o r  an a c t  commit ted

by such  p r i s o n e r  p r i o r  to  c a p t i v i t y ,  t h e  l a t t e r  b e in g  j u s t  t h e  o c c a s i o n

which  p l a c e d  t h e  c r i m i n a l  i n  t h e  hands  o f  t h e  I s l a m i c  S t a t e  and made
(49)

him s u b j e c t  to  i t s  s o v e r e i g n  p ow e r . "

Having s t a t e d  a l l  t h a t ,  t h e  Q u r ' a n i c  v e r s e  i n  q u e s t i o n  i s  the  c o re  

o f  t h e  s u b j e c t  u n d e r  e x a m i n a t i o n .  And by i t s  p r o p e r  i n t e r p r e t a t i o n  i t  

would o b v i o u s l y  be t h e  c o r n e r - s t o n e  o f  t h e  I s l a m i c  law o f  war w i t h  

r e g a r d  to  p r i s o n e r s  o f  war .  I n  i n t e r p r e t i n g  i t  a l - T a b a r i  s a i d :  " A l l a h  

s a y s  to  t h e  b e l i e v e r s  wheneve r  you meet  t h e  i d o l a t e r s  i n  b a t t l e  sm i t e  

t h e i r  ne c ks  u n t i l  t h e y  a r e  f a i r l y  b e a t e n  t h e n  i n  o r d e r  n o t  to  e s c a p e  

from you ,  b in d  a bond f i r m l y  on them. Once they  a r e  b r o u g h t  under  

c o n t r o l ,  g e n e r o s i t y  ( i . e .  t h e  r e l e a s e  o f  p r i s o n e r s  w i t h o u t  ransom) o r  

ransom i s  recommended." T h e r e f o r e ,  i n  my o p i n i o n ,  t h e  law g o v e r n i n g  

p r i s o n e r s  o f  war s h o u ld  be m e r e ly  b a sed  upon th e  examined v e r s e .  In  

o t h e r  w ords ,  t h e  o n ly  t r e a t m e n t  to  which  p r i s o n e r s  of  war s h o u ld  be 

s u b j e c t e d  i s  f reedom , e i t h e r  w i t h  o r  w i t h o u t  ransom.

L e t  us  now see  t h e  v a r i o u s  t r e a t m e n t s  to  which  p r i s o n e r s  o f  war

s h o u ld  be l i a b l e  b e f o r e  t h e  Muslim j u r i s t s  o f  t h e  d i f f e r e n t  s c h o o l s  o f

l a w .  The Imam ( l e a d e r )  i s  a d v i s e d  to f o l l o w  one of  f o u r  c o u r s e s :

F i r s t ,  e x e c u t i o n  o f  some or  a l l  o f  t h e  c a p t i v e s .  Thus t h i s  was t h e

o p i n i o n  o f  most  Muslim j u r i s t s .  N e v e r t h e l e s s ,  a l - S h a f a i  i n s i s t s  t h a t

t h i s  s h o u ld  n o t  be done u n l e s s  d i c t a t e d  by c e r t a i n  r e a s o n s ,  such  as  the

need  to  weaken th e  enemy, o r  t h e  r e q u i r e m e n t  o f  h i g h  Muslim
(50)

i n t e r e s t .

( 4 8 )  CH. I I  V . 1 9 1 .
( 4 9 )  I b i d  p . 8 4 .
(50 )  K i t a b  I k h t i l a f  a l - F u g a h a  Ibn  J a r i r  a l - T a b a r i  p . 1 4 3 .
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The p r i s o n e r s ,  however ,  sho u ld  be g i v e n  the  o p p o r t u n i t y  of  embrac ing

I s l a m  as  an a l t e r n a t i v e  to  d e a t h  b e f o r e  t h e  e x e c u t i o n  t a k e s  p l a c e ,  t h i s
(51 )

was t h e  o p i n i o n  of  a l - A w z a i .  Second,  r e l e a s i n g  p r i s o n e r s  of  war

a g a i n s t  ransom ( f i d a )  o r  s e t t i n g  them f r e e  w i t h o u t  c o m p e n s a t i o n ,  as

p r o v i d e d  i n  t h e  Q u r ’a n i c  i n j u n c t i o n .  Th is  was ,  however ,  t h e  o p i n i o n
(52)

on ly  o f  t h e  two Imams At a and a l - H a s a n  (R .A .A .)  T h i r d ,  t h e

p r i s o n e r s  can a l s o  be exchanged f o r  Muslim p r i s o n e r s .  Al-lmam Malik

( R .A .A . )  f o r  example ,  was o f  t h e  o p i n i o n  t h a t  t h e y  shou ld  be r e s t r i c t e d
(53)

e i t h e r  to  e x e c u t i o n  o r  exchange  w i t h  Muslim p r i s o n e r s .  F o u r t h ,

they  may be condemned to s l a v e r y .  Th is  t r e a t m e n t  i s  one of  t h e

a l t e r n a t i v e s  g i v e n  to  t h e  Imam ( l e a d e r )  by some j u r i s t s  such  as  a l -
(54 )

Awzai , a l T h a w r i ,  and Abu-Thawr ( R . A . A . ) .

Upon th e  p r e c e d i n g  a l t e r n a t i v e s ,  some comments,  however ,  would be 

w o r t h w h i l e ,  and t h r o u g h  which t h e  p r o p e r  l e g a l  t r e a t m e n t  o f  p r i s o n e r s  

o f  war i n  I s l a m  may be d raw n .  However ,  i t  i s  t r u e  t h a t  t h e  p r a c t i c e  

r e l a t e d  to  p r i s o n e r s  o f  war  i n  t h e  l i f e t i m e  o f  t h e  Holy P r o p h e t  can  be 

used  as  e v id e n c e  f o r  t h e  j u r i s t s  on which t h e i r  a rgum ents  a r e  b a s e d .  

But g i v i n g  t h e  Imam ( l e a d e r )  such  a wide d i s c r e t i o n a r y  power to  d e c id e  

t h e  p r i s o n e r s  f a t e  ( e . g .  to  t h e  e x t e n t  o f  e x e c u t i o n  and e n s l a v e m e n t )  i s  

q u i t e  d e b a t a b l e :

-  I n  h i s t o r y  t h e r e  were r a r e  and l i m i t e d  p r e c e d e n t s  where the  Holy 

P r o p h e t  ( s . a . w . )  o r d e r e d  t h a t  a c a p t i v e  had to  be k i l l e d .  I f  we 

t h e r e f o r e ,  t a k e  t h e s e  p r e c e d e n t s  i n d i v i d u a l l y ,  t h e y  show t h a t  t h e  d e a t h  

p e n a l t y  was n o t  e x e c u t e d  upon t h e  c a p t i v e  as  s u c h ,  o r  e x e r c i s e  of  t h e

(51)  I b i d  p . 142.
(52 )  I b i d  p . 145.
(53)  I b i d  p . 141.
(54 )  I b i d  p . 142 and a f t e r .
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Imam’s d i s c r e t i o n a r y  power to d e c id e  t h e  c a p t i v e ’s f a t e ,  b u t  as  a

p e n a l t y  f o r  a c t s  commit ted  by t h o s e  p r i s o n e r s  p r i o r  to  c a p t i v i t y  and

o u t s i d e  t h e  scope  o f  t h e  b a t t l e  d u r i n g  which they  were t a k e n  p r i s o n e r s .

I t  was i n  f a c t  a pun ishm ent  f o r  a c r im e  commit ted  a g a i n s t  I s l a m ,  and
( 5 5 )

n o t  b e c a u s e  t h e y  were c a p t i v e s .

-  Also as i t  has  a l r e a d y  been  s t a t e d  ( i n  t h e  second c h a p t e r ,  and th e

b e g i n n i n g  o f  t h e  p r e s e n t  c h a p t e r )  t h a t  war  ( a l - J i h a d )  s hou ld  n o t  be b u t

a  d e f e n s i v e  r a t h e r  th a n  f o r  d i s s e m i n a t i o n  o f  t h e  I s l a m i c  f a i t h .  The

Holy Q u r ’a n i c  v e r s e  ( o f t e n  q u o t e d )  p r o v i d e s :

"Let there be no compulsion in religion: Truth stands out
(56)

clear from Error ..."

t h e r e f o r e ,  t h e  d e a t h  p e n a l t y  c a n n o t  be an a l t e r n a t i v e  ( a s  some j u r i s t s  

s u g g e s t e d )  t o  n o t  embrac ing  t h e  I s l a m i c  f a i t h .

-  M oreove r ,  t h e  a f o r e m e n t i o n e d  Q u r ’a n i c  v e r s e  d i d  n o t  m en t ion  

" e x e c u t i o n "  as  a pun ishm ent  f o r  t h e  c a p t i v e .  The o n ly  t r e a t m e n t s  has  

i t  m en t io n e d  a r e  g e n e r o s i t y  ( r e l e a s e  w i t h o u t  ransom) o r  ransom as  a 

second  a l t e r n a t i v e .  Th i s  i s ,  however ,  a f t e r  t h e  p r i s o n e r s  have  been  

b r o u g h t  i n t o  c u s t o d y .  The Holy Q u r ’an j u s t  a f t e r  t h e  word " t h e r e a f t e r "  

goes  on to  s t a t e :

"... thereafter (is the time for) either generosity or 

ransom:..."

C once rn ing  the  o t h e r  a l t e r n a t i v e  ( i . e .  e n s l a v e m e n t )  I s l a m ,  as  has  

a l r e a d y  been  shown i n  C h a p te r  One, does  n o t  i n  p r i n c i p l e  r e c o g n i z e  

i n s t i t u t i o n a l  s l a v e r y ;  r a t h e r ,  I s l a m ,  b o t h  l e g a l l y  and d o c t r i n a l l y .

( 5 5 )  To t h i s  e f f e c t  A r t i c l e  85 of  t h e  Geneva o f  1949 (T re a tm e n t  o f  
p r i s o n e r s  o f  war )  s t a t e d :  " P r i s o n e r s  o f  war p r o s e c u t e d  unde r  t h e  law of  
t h e  D e t a i n i n g  Power f o r  a c t s  commit ted p r i o r  to c a p t u r e  s h a l l  r e t a i n ,  
even i f  c o n v i c t e d ,  t h e  b e n e f i t  o f  t h e  p r e s e n t  C o n v e n t io n . "
( 5 6 )  CH. I I  V . 2 5 6 .
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e ndeavou red  to r a i s e  t h e  moral  s t a n d a r d  o f  e m a n c i p a t i o n ,  a s  w e l l  as

a f f o r d i n g  the  p o s s i b i l i t y  o f  i t  f o r  t h o s e  who were i n e v i t a b l y  e n s l a v e d

p r i o r  to  i t s  em ergence .  Yet i n  the  m a t t e r  o f  p r i s o n e r s  o f  war o n l y ,

t h e  S h a r i a h  ( I s l a m i c  law)  a l l o w e d  th e  Imam ( l e a d e r )  to  t a k e  such  an

a b h o r e n t  a c t i o n  and condemn some or  a l l  o f  them to  bondage.  Th i s  can

o n l y  be u n d e r s t o o d  from the  te rms  " your  r i g h t  hands  p o s s e s s "  which  were

r e p e a t e d l y  r e v e a l e d  i n  some Q u r ’a n i c  v e r s e s ,  and mean " fe m a le  c a p t i v e s

of  w a r " .  The Holy Q u r ’an i n  c h a p t e r  "The women" s a y s :

"... But if ye fear that ye shall not be able to deal justly

(with them), then only one or (a captive) that your right
( 5 7 )

hands possess ..."

Though i t  seem s ,  a c c o r d i n g  to t h e  Holy v e r s e  shown above ,  t h a t  

e n s l a v e m e n t  by way o f  war i s  p e r m i t t e d  i n  I s l a m ,  I s l a m ’s a t t i t u d e  

t o w a rd s  t h i s  m a t t e r  s h o u ld  n o t  be m i s u n d e r s t o o d .  M usl ims ,  unde r  

c e r t a i n  c i r c u m s t a n c e s ,  may, however ,  be f o r c e d  to  wage war a g a i n s t  

t h e i r  enemy some of  whom m igh t  be c o n s e q u e n t l y  t a k e n  as  p r i s o n e r s  of  

war and w i t h  whom Muslims s h a l l  d e a l .  For  t h e  two f o l l o w i n g  r e a s o n s  

o n l y ,  d i d  I s l a m ,  i n  my o p i n i o n ,  a l l o w  i t s  f o l l o w e r s  to t r e a t  t h e i r  

p r i s o n e r s  o f  war as  s l a v e s :  f i r s t l y ,  s l a v e r y  was a t  t h a t  t ime

c u s t o m a r i l y  a c u r r e n t  p r a c t i c e  amongst  n a t i o n s  from which  Muslims 

t h e m s e l v e s  i n  t h e i r  wars  had s u f f e r e d  a l o t .  Exchang ing p r i s o n e r s  o f  

war was se ldom  p r a c t i c e d .  T h e r e f o r e ,  I s l a m  r e c i p r o c a l l y  a l low e d  such a 

p r a c t i c e  once i t  i s  s u r r o u n d e d  w i t h  a p r o t e c t i v e  f e n c e  o f  hum ani ty  and 

t e n d e r n e s s  t h a t  r a i s e s  t h e  s l a v e  to  the  l e v e l  o f  h i s  m a s t e r .  The Holy 

Q u r ’an p l a i n l y  p r o v i d e s :

"The prohibited month for the prohibited month, - and so for 

all things prohibited, - there is the law of equality- If then

( 5 7 )  CH. IV V . 3 .
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any one t r a n s g r e s s e s  t h e  p r o h i b i t i o n  a g a i n s t  yo u ,  t r a n s g r e s s
( 5 8 )

ye l i k e w i s e  a g a i n s t  him . . . "  

s e c o n d l y ,  due to t h e  n o n - e x i s t e n c e  o f  a p r o p e r  sy s te m  a t  t h a t  t i m e ,  by 

which p r i o n e r s  o f  war c o u ld  be e a s i l y  k e p t  and c o n t r o l l e d ,  i t  c o u ld  be 

t h e  o n ly  s o l u t i o n  to  d i s t r i b u t e  them among Muslims as  s l a v e s .

Now, as  s l a v e r y  i s  a b s o l u t e l y  condemned by t h e  i n t e r n a t i o n a l  

community t o d a y ,  and exc hange  o f  p r i s o n e r s  has  become a r e c o g n i z e d  

m a t t e r  among t o d a y ’s n a t i o n s ,  t h e r e  i s  no doub t  t h a t  s l a v e r y  i s  no 

l o n g e r  an o p t i o n  open to  the  Imam ( l e a d e r )  i n  d e a l i n g  w i t h  p r i s o n e r s  of

w a r .  Musl ims a r e  t h e r e f o r e  n o t  a l l o w e d  t o  condemn t h e i r  p r i s o n e r s  i n t o

bonda ge ,  be c a u s e  do in g  so would be t r a n s g r e s s i n g  th e  r u l e s  o f  t h e i r  own 

r e l i g i o n .

Having s t a t e d  t h a t ,  t h e  d i s c r e t i o n a r y  power o f  t h e  Imam ( l e a d e r )

must  be r e s t r i c t e d  and c o n f i n e d  to  c h o i c e  i n  which  " e x e c u t i o n  and

e n s l a v e m e n t "  a r e  e x c lu d e d  whenever  he d e a l s  w i t h  p r i s o n e r s  o f  w a r .  By

s a y i n g  t h a t ,  I  am n o t  o n l y  b e a r i n g  i n  mind t h e  Holy v e r s e  (CH. XLVII

V . 4 ) ,  I  am a l s o  s u p p o r t e d  by some Muslim j u r i s t s ,  such as  Mujahid and
( 5 9 )

Muhammad Ib n  S i r i n  b e s i d e s  At a and a l - H a s s a n  who, by f o l l o w i n g  th e

P r o p h e t ’s example i n  some i n c i d e n t s  such  p r i s o n e r s  o f  Badr ,  c o n s i d e r  

k i l l i n g  p r i s o n e r s  as  p r o h i b i t e d ,  and ho ld  t h a t  t h e  o p t i o n  i s  to s e t  

them f r e e  o u t  o f  g e n e r o s i t y  o r  f o r  ransom.

T h e r e f o r e ,  p r i s o n e r s  o f  war b e f o r e  t h e  Imam ( l e a d e r )  a r e  -  i n

I s l a m  -  s u b j e c t  to  one o f  two methods o f  r e l e a s e  e i t h e r  f r e e

g e n e r o u s l y ,  o r  a g a i n s t  ransom .

(58)  CH. I I  V . 1 9 4 .
(59 )  F i r s t  E g y p t i a n  Seminar  on IHL ( E n g l i s h  p a r t )  p . 82 ,  83 .
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As f o r  g e n e r o s i t y ,  i t  may o r  may n o t  be c o n d i t i o n a l .  I f  i t  i s

c o n d i t i o n a l ,  t h e  p r i s o n e r  w i l l  have to a b id e  by t h e  c o n d i t i o n  s e t  f o r t h

i n  h i s  c a s e .  I t  i s  r e p o r t e d  by Ibn  I sh a q  t h a t  a t  t h e  B a t t l e  o f  Badr ,

t h e  P r o p h e t  ( s . a . w . )  f r e e d  an u n b e l i e v e r  p o e t  c a l l e d  Abu Azzah once t h e

l a t t e r  had p romised  th e  fo rm e r  n o t  to  j o i n  whoever would f i g h t  t h e

M us l im s .  But Abu Azzah b roke  h i s  p romise  by j o i n i n g  th e  p o l y t h e i s t s  i n

t h e  B a t t l e  o f  Uhud, where he was t a k e n  p r i s o n e r  by th e  Mus l ims.  He

asked  th e  P r o p h e t  f o r  an am nes ty ,  who r e f u s e d ,  s a y i n g :  "By A l l a h  t h a t

you w i l l  n o t  wipe y o u r  cheeks  i n  Meccah s a y i n g  t h a t  you had mocked

Muhammad t w i c e :  A b e l i e v e r  i s  n e v e r  s tu n g  tw i c e  i n  t h e  same b u r ro w ."
(60)

Then t h e  P r o p h e t  o r d e r e d  t h a t  he be e x e c u t e d  by the  sword .  

However ,  t h e  c o n d i t i o n a l  r e l e a s e  i s  e n v i s a g e d  by th e  Geneva C onve n t ion  

o f  1949.  A r t i c l e  21 s t a t e s :  " . . .  P r i s o n e r s  o f  war may be p a r t i a l l y  or  

w h o l ly  r e l e a s e d  on p a r o l  o r  p r o m i s e ,  i n  so f a r  as  i s  a l l o w e d  by the  

laws o f  t h e  power on which  they  depend . . .  P r i s o n e r s  of  war who a r e  

p a r o l e d  o r  who have g i v e n  t h e i r  p rom ise  i n  confo rm in g  w i t h  t h e  laws and 

r e g u l a t i o n s  so n o t i f i e d ,  a r e  bound on t h e i r  p e r s o n a l  honour  

s c r u p u l o u s l y  to  f u l f i l ,  b o t h  towards  t h e  Power on which th e y  depend and 

tow ards  t h e  Power which  has  c a p t u r e d  them, t h e  engagements  o f  t h e i r  

p a r o l e  p r o m is e s  . . . "

Some of  t h e  A ra b ic  s t a t e s ,  such  as  Egyp t ,  h a v e ,  a c c o r d i n g l y ,  t a k e n

such  a s t e p .  A r t i c l e  125 o f  Egypt  m i l i t a r y  law p u n i s h e s  any p r i s o n e r

o f  war  r e c a p t u r e d  a f t e r  he had g i v e n  h i s  p rom ise  n o t  to  f i g h t  a g a i n s t  
( 61)

Egypt  a g a i n .

(60)  Das Leben Muhammed’s -  I b n  Hischam v o l .  1 p . 591.
(61 )  F i r s t  E g y p t i a n  Seminar on IHL ( A r a b i c  p a r t )  p . 8 7 .



203

C once rn ing  r e l e a s i n g  p r i s o n e r s  of  war a g a i n s t  ransom, ransom migh t  

t a k e  many ways .  I t  cou ld  be o f  m a t e r i a l  o r  i m m a t e r i a l  t h i n g s .  At 

B a t t l e  o f  Badr ,  f o r  i n s t a n c e ,  t h e  ransom was t h a t  e v e r y  p r i s o n e r  s h o u ld  

u n d e r t a k e  to  t e a c h  t e n  Muslim c h i l d r e n .  Ransom can a l s o  be to r e l e a s e  

Muslim p r i s o n e r s  ( t h i s  i s  one o f  a l - lmam M a l i k ’s a l t e r n a t i v e s ) ,  t h i s  

what i s  c a l l e d  t o d a y  an exchange  of  p r i s o n e r s .  H e re ,  a c c o r d i n g  to  

I s l a m i c  l aw ,  t h e  exhange  need n o t  i n v o l v e  e q u a l  numbers o f  p r i s o n e r s  i n  

b o t h  s i d e s ,  i t  co u ld  be h und reds  a g a i n s t  one o r  a woman a g a i n s t  men or  

v i s e  v e r s a .

U n l e s s ,  however ,  t h e  i n t e r e s t  o f  Muslims d i c t a t e d  o t h e r w i s e ,  such 

as  Muslim p r i s o n e r s  i n  p a r t i c u l a r  k e p t  by t h e  o t h e r s i d e  r e q u i r i n g  to  be 

e x c h an g e d ,  t h e  Imam ( l e a d e r ) ,  i n  my o p i n i o n ,  sho u ld  g i v e  t h e  f i r s t  

c o n s i d e r a t i o n  to  f r e e i n g  p r i s o n e r s  o u t  o f  g e n e r o s i t y .  I n  o t h e r  words ,  

as  t h e  Holy v e r s e  (CH. XLVII v . 4 )  i n d i c a t e d  g e n e r o s i t y  as  t h e  f i r s t  

c h o i c e ,  t h e  Imam ( l e a d e r )  sho u ld  n o t  v o l u n t a r i l y  t u r n  away from i t .
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C o n c l u s io n ;

From th e  f o r e g o i n g  s u r v e y ,  which has been  th e  i n t e n t  o f  exa min ing  

Human r i g h t s  i n  I s l a m ,  b o th  eminen t  l e g a l  and p o l i t i c a l  r i g h t s  i n  

p a r t i c u l a r ,  we s h a l l  draw up some c o n c l u s i o n s  which a r e  h i g h l y  needed 

f o r  t h e  accom pl i shm en t  o f  t h i s  work.

I s l a m  i s  the  r e l i g i o n  wh ich ,  w i t h  no l e s s  d o u b t ,  c o m p r i se s  the  

e x i s t i n g  w o r l d ' s  a f f a i r s  as w e l l  as  t h a t  o f  t h e  l i f e  to  come, whereas  

i n  i t s  d i v i n e  law,  t h e  S h a r i a h  ( I s l a m i c  l a w ) ,  a l l  r i g h t s ,  i n  t h e  w i d e s t  

s e n se  o f  t h e  word,  a r e  h i g h l y  i n s p i r e d  and u n e q u i v o c a l l y  i n s t r u c t e d .  

I t  i s  u n f a i r  to  j u d g e  I s l a m  by th e  c o n te m p o ra ry  p o l i t i c a l  sys te m s  which 

by one way or  a n o t h e r  deny I s l a m  any k in d  o f  r u l e  o r  by even the  

a r b i t r a r y  r e i g n s  p r e v a i l e d  i n  t h e  Muslim h i s t o r y .  I t  r a t h e r  ough t  to  

be j u d g e d  by th e  g e n e r a l  p r i n c i p l e s  which a r e  d e r i v e d  from i t s  c h i e f

s o u r c e s :  t h e  Holy Q u r ’an and the  Sunnah.  In  o t h e r  words ,  I s l a m  i s  no t

r e s p o n s i b l e  f o r  a l l  t h e  c r u e l  b e h a v i o u r  found i n  the  Muslim w o r l d .

Thus,  t h e  s tu d y  has -  i n  p r i n c i p l e  -  made i t  c r y s t a l  c l e a r  t h a t  

n e i t h e r  p rea m b le s  o r  o b j e c t i v e s  o f  U n i v e r s a l  d e c l a r a t i o n s  o r  

c o n v e n t i o n s  w i t h  a l l  t h e i r  a s p e c t s ,  no r  a s i n g l e  a r t i c l e  i n  t h e  t e x t  o f  

t h e  U n i v e r s a l  b i l l  o f  HR have p rom u lga te d  a n y t h i n g  t h a t  was new or  

seems u n f a m i l i a r  to  I s l a m .  A l l  r i g h t s ,  l e g a l  o r  p o l i t i c a l  r i g h t s ,  w i t h  

no d i s t i n c t i o n ,  w ere ,  f o u r t e e n  c e n t u r i e s  ago ,  f u l l y  r e c o g n i z e d  and pu t  

i n t o  p r a c t i c e .  Once a g a i n ,  "under  a c r e e d  which p l a c e s  man n e x t  to  

God, and b r u s h e s  a s i d e  a l l  d i s t i n c t i o n s  o f  r a c e ,  c o l o u r  and b i r t h  and 

c a l l s  upon a l l  mankind to  l i v e  t o g e t h e r  as a f a m i l y  o f  God, o r  as a

f o l d ,  e v e r y  member o f  which s h a l l  be a s h e p h e r d  o r  k e e p e r  un to  e v e ry

o t h e r  and be a c c o u n t a b l e  f o r  i t s  w e l f a r e ’ , t h e  " U n i v e r s a l  D e c l a r a t i o n  

o f  Human R i g h t s "  must  f o l l o w  as  a b a s i c  c o r o l l a r y ,  o r  an e x t e n s i o n  o f
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(1)
Che Q u r ’a n i c  programme"

I s l a m ,  t h e r e f o r e ,  r e c o g n i s e s ,  b e s i d e  a l l  t h e  b a s i c  and fu n d am e n ta l  

r i g h t s  such  as r i g h t  o l i f e ,  p r o p e r t y  and r i g h t  to  s o c i a l  s e c u r i t y ,  and 

r i g h t  t o  i n d i v i d u a l ’s f reedom,  a l l  r i g h t s  and s e t j s  up g u a r a n t e e s  i n  

o r d e r  to s e c u r e  them.

I s l a m ,  t h e  S h a r i a h  ( I s l a m i c  l a w ) ,  has  f u l l y  g r a n t e d  th e  woman a l l  

h e r  r i g h t s  and a l s o  l a i d  down r u l e s  by which  h e r  e q u a l i t y  w i t h  men as 

w e l l  a s  h e r  r i g h t s  can be a b s o l u t e l y  g u a r a n t e e d .

At t h e  p o l i t i c a l  l e v e l ,  t h e  Holy Q u r ’an has u n e q u i v o c a l l y  l a i d  

down g e n e r a l  p r i n c i p l e s  upon which th e  o n ly  a d e q u a t e  k in d  o f  government  

can be e s t a b l i s h e d .  Upon the  Shurah ( I s l a m i c  democracy)  and t h i s  

a l o n e ,  Muslims a r e  e x h o r t e d  t o  c o n s t i t u t e  t h e i r  way o f  gove rnm en t .  

Thus t h e  s t r u c t u r a l  form by which t h i s  s o r t  o f  Shurah ( I s l a m i c  

democracy)  sho u ld  be c a r r i e d  o u t  i s ,  however ,  l e f t  f o r  t h e  Muslims to  

d e c i d e  as i t  i s  n o t  s p e c i f i c a l l y  d e s i g n a t e d  e i t h e r  i n  the  Holy Q u r ’an 

o r  t h e  Sunnah.  Of c o u r s e ,  a l l  t h e  p o l i t i c a l  r i g h t s  a r e  f u l l y  

r e c o g n i s e d  and w i t h o u t  a f f e c t i n g  th e  s t a t e ' s  p u b l i c  o r d e r .  In  o t h e r  

words ,  f reedoms -  i n  I s l a m  -  a r e  a r e l a t i v e  m a t t e r  comparab le  w i t h  the  

i n t e r e s t  o f  t h e  whole community.

With  o t h e r s ,  I s l a m  has  u n d o u b t e d l y  c o n s t i t u t e d  i t s  r e l a t i o n s  upon 

" p r i n c i p l e  o f  p e a c e "  whereby a l l  t o g e t h e r  c o u ld  p e a c e f u l l y  e x i s t  i n  

t h i s  w o r l d .  In  an emergency m a t t e r  such  as  w ar ,  a l - J i h a d ,  i f  due ,  

would t a k e  p l a c e  as a d e f e n s i v e  war whereby Muslims c o u l d ,  w i t h  no

(1 )  Human r i g h t s  i n  I s l a m  r e p o r t  o f  Seminar  h e l d  i n  Kuwait ,  December 
1980,  Geneva 1982 p . 54 .
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a g r e s s i o n ,  c o u n t e r - a t t a c k  a g a i n s t  t h e i r  enemy.  Under the  I s l a m i c  law 

o f  war c i v i l i a n s  a r e  immune and p r i s o n e r s  o f  war a r e  to  be f r e e d  e i t h e r  

by exchange  or  v o l u n t a r i l y  or  by ransom.

However,  h a v in g  -  i n  p r i n c i p l e  -  c o n c e i v e d  a l l  t h e  a r t i c l e s  o f  t h e  

u n i v e r s l  b i l l  o f  human r i g h t s ,  I s l a m  has g e n e r a l l y  r e s e r v e d  i t s e l f  t h e  

r i g h t  o f  i t s  own i n t e r p r e t a t i o n  and u n d e r s t a n d i n g  o f  a l l  t h e  a r t i c l e s  

and a r t i c l e s  18 and 16 i n  p a r t i c u l a r .  Being the  i d e o l o g y  of  t h e  s t a t e  

( i . e .  I s l a m i c  s t a t e ) ,  I s l a m  i s  the  o n ly  s o u r c e  f o r  a l l  t h e  s o c i o 

p o l i t i c a l  i s s u e s .  I t ,  t h e r e f o r e ,  on one hand i n t e r p r e t s  A r t i c l e  18 i n  

a way t h a t  would n o t  harm i t s  i d e o l o g i c a l  s t r u c t u r e  and on t h e  o t h e r  

g u a r a n t e e s  t h e  f u l l  r i g h t  o f  f r e e  p r a c t i c e  o f  r e l i g i o n  to a l l  p e o p l e .  

Like  A r t i c l e  18 I s l a m ,  f u r t h e r m o r e ,  g i v e s  i t s  c i t i z e n s  o t h e r  t h a n  

M u s l i m s , t h e  r i g h t  to  change t h e i r  r e l i g i o n .  Aga in ,  A r t i c l e  16 i s  a l s o  

somehow r e s t r i c t e d  i n  o r d e r  t h a t  i t  n o t  be i n c o n s i s t e n t  w i t h  the  

I s l a m i c  f a m i l y  law .  When a coup le  i s  f u l l y  g u a r a n t e e d  to choose  each  

o t h e r ,  m a r r i a g e s  as  be tw een  Muslims and a t h e i s t s  ( e . g .  f e m a l e s )  o r

be tween  Muslims ( e . g .  f e m a l e s )  and non-Musl ims a r e  -  i n  I s l a m  -  n o t

a l l o w e d .  In  s h o r t ,  t h e  f a m i l y  s t r u c t u r e  i n  I s l a m  i s  so e s s e n t i a l  t h a t  

i t  c a n n o t  be n e g l e c t e d .

Thus ,  s p e a k i n g  o f  t h e  e s s e n t i a l i t y  o f  I s l a m ,  t h e  r e l i g i o n  

a c c o r d i n g  to  which a l l  t he  t r a d i t i o n a l  v a l u e s  and i d o l o g i c a l

a s s u m p t i o n s ,  i n  the  Muslim community, a r e  moulded,  t h e  e x i s t i n g  

u n i v e r s a l  b i l l  o f  human r i g h t s  c a n n o t  be f u l l y  a c c e p t e d .  One o f  t h e  

major  p a r t s  o f  t h i s  world i s  the  Muslim w i t h i n  which t h e r e  a r e  Muslims 

who b e l i e v e  i n  I s l a m  as  s t r o n g l y  as t h e y  r e j e c t  s e c u l a r i s m .  In  o t h e r  

w ords ,  i f  t h e  world community shou ld  modify  t h e  e x i s t i n g  b i l l  o f

r i g h t s ,  t hey  shou ld  pay g r e a t  a t t e n t i o n  to t h e  Muslim r e g i o n  and i t s  

v a l u e s .  In  s h o r t ,  "A b i l l  o r  r i g h t s  f o r  a l l  t h e  n a t i o n s  ca n n o t  be
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based  s o l e l y  upon the  t r a d i t i o n a l  v a l u e s  and i d e o l o g i c a l  a s s u m p t io n s  o f

any one o f  t h e  n a t i o n s .  I f  i t  i s  to  c a p t u r e  t h e  a s p i r a t i o n s  and i d e a l s

o f  a l l  t h e  p e o p l e s  o f  the  w o r l d ,  i t  must  be r o o t e d  i n  a t  l e a s t  some o f

th e  a c c e p t e d  i n s t i t u t i o n s  and s o c i a l  d o c t r i n e s  o f  e a ch  and e v e r y  
( 2 )

p e o p l e ."

F i n a l l y ,  when we sho u ld  r e g r e t a b l y  admi t  t h a t  a l l  o u r  t r o u b l e s  a r e  

due to  o u r  d i s o b e d i e n c e  to  A l l a h ' s  S h a r i a n  ( i . e .  t h e  Holy Quran and the  

Su nnah) ,  we s h o u l d ,  i n  t h e  l a s t  word o f  t h i s  work s u p p l i c a t e  A l l a h  t h e  

a l m i g h t y  to  summon Muslims upon His law and g u id e  them to the  s t r a i g h t  

P a t h .

"And Praise be to Allah, the Lord and Cherisher of the 
( 3 )

Worlds"

( 2 )  Human R i g h t s  "comments and i n t e r p r e t a t i o n s  -  Mari  t a i n  J . I .  
UNESCO -  London,  1949 p . 8 2 .
(3 )  CH. XXXVII V . 1 8 2 .
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0 MEN! Behold, We have created you all out of a male and a 

female, and have made you into nations and tribes, so that 

you might come to know one another. Verily, the noblest of 

you in the sight of God is the one who is most deeply 

conscious of Him- Behold, God is all-knowing, all aware.

(A1 Q u r ' a n ,  A l - H u j u r a t  4 9 :1 3 )
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Pream ble

WHEREAS t h e  a g e - o l d  hiiman a s p i r a t i o n  f o r  a j u s t  w or ld  o r d e r  w h e re in  

p e o p le  co u ld  l i v e ,  d e v e lo p  and p r o s p e r  i n  an env i ro n m en t  f r e e  f rom

f e a r ,  o p r e s s i o n ,  e x p l o i t a t i o n  and d e p r i v a t i o n ,  r em ains  l a r g e l y  

u n f u l f i l l e d  ;

WHEREAS t h e  D iv ine  Mercy un to  mankind r e f l e c t e d  i n  i t s  hav in g  been

endowed w i t h  s u p e r - a b u n d a n t  economic s u s t e n a n c e  i s  b e in g  w as ted  o r

u n f a i r l y  or  u n j u s t l y  w i t h h e l d  from the  i n h a b i t a n t s  o f  t h e  e a r t h ;

WHEREAS A l l a h  (God) h a s  g i v e n  mankind t h r o u g h  His r e v e l a t i o n s  i n  t h e

Holy Q u r ’an and the  Sunnah of  His B le s se d  P r o p h e t  Muhammad an a b i d i n g  

l e g a l  and moral  f ramework w i t h i n  which to  e s t a b l i s h  and r e g u l a t e  human 

i n s t i t u t i o n s  and r e l a t i o n s h i p s ;

WHEREAS t h e  human r i g h t s  d e c re e d  by th e  D iv ine  Law aim a t  c o n f e r r i n g

d i g n i t y  and honour  on mankind and a r e  d e s i g n e d  t o  e l i m i n a t e  o p p r e s s i o n

and i n j u s t i c e ;

WHEREAS by v i r t u e  of  t h e i r  D iv ine  so u rc e  and s a n c t i o n  t h e s e  r i g h t s  can 

n e i t h e r  be c u r t a i l e d ,  a b o r g a t e d  o r  d i s r e g a r d e d  by a u t h o r i t i e s ,

a s s e m b l i e s  o r  o t h e r  i n s t i t u t i o n s ,  no r  can they  be s u r r e n d e r e d  or  

a l i e n a t e d ;

T h e r e f o r e  we, a s  Mus l ims ,  who b e l i e v e

a )  i n  God, t h e  B e n e f i c e n t  and M e r c i f u l ,  t h e  C r e a t o r ,  t h e  S u s t a i n e r ,
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t h e  S o v e r e i g n ,  t h e  s o l e  Guide o f  Mankind and th e  Source o f  a l l  Law;

b)  i n  t h e  V ic e g e r e n c y  ( K h i l a f a h )  o f  man who has  been c r e a t e d  to  f u l f i l  

t h e  W i l l  o f  God on e a r t h ;

c )  i n  t h e  wisdom o f  D iv ine  g u i d a n c e  b r o u g h t  by th e  P r o p h e t s ,  whose 

m i s s i o n  found i t s  c u l m i n a t i o n  i n  t h e  f i n a l  D iv ine  message t h a t  was 

conveyed by t h e  P r o p h e t  Muhammad (Peace  be upon him) to  a l l  mankind ;

d )  t h a t  r a t i o n a l i t y  by i t s e l f  w i t h o u t  t h e  l i g h t  o f  r e v e l a t i o n  from God 

can n e i t h e r  be a s u r e  g u id e  i n  t h e  a f f a i r s  o f  mankind nor  p r o v id e  

s p i r i t u a l  n o u r i s h m e n t  to  t h e  human s o u l ,  and ,  knowing t h a t  t h e  

t e a c h i n g s  o f  I s l a m  r e p r e s e n t  the  q u i n t e s s e n c e  o f  D iv ine  g u id a n c e  i n  

i t s  f i n a l  and p e r f e c t  fo rm,  f e e l  d u ty -b o u n d  to  remind man o f  the  

h i g h  s t a t u s  and d i g n i t y  bestowed  on him by God;

e )  i n  i n v i t i n g  a l l  mankind to  t h e  message o f  I s l a m ;

f )  t h a t  by t h e  te rms  of  o u r  p r im e v a l  c o n v e n a n t  w i t h  God our  d u t i e s  and 

o b l i g a t i o n s  have p r i o r i t y  o v e r  ou r  r i g h t s ,  and t h a t  each  one o f  us  

i s  unde r  a bounden d u t y  to  s p r e a d  the  t e a c h i n g s  o f  I s l a m  by word,  

d e e d ,  and i n d e e d  i n  a l l  g e n t l e  ways,  and to  make them e f f e c t i v e  no t  • 

o n l y  i n  ou r  i n d i v i d u a l  l i v e s  b u t  a l s o  i n  t h e  s o c i e t y  around u s ;

g )  i n  our  o b l i g a t i o n  to  e s t a b l i s h  an I s l a m i c  o r d e r :

i )  w h e r e in  a l l  human b e in g s  s h a l l  be e q u a l  and none s h a l l  e n jo y  a 

p r i v i l e g e  o r  s u f f e r  a d i s a d v a n t a g e  o r  d i s c r i m i n a t i o n  by r e a s o n  o f  

r a c e ,  c o l o u r ,  s e x ,  o r i g i n  o r  l a n g u a g e ;

i i )  w h e r e in  a l l  human b e in g s  a r e  bo rn  f r e e ;

i i i )  w h e re in  s l a v e r y  and f o r c e d  l a b o u r  a r e  a b h o r r e d ;

i v )  w h e r e in  c o n d i t i o n s  s h a l l  be e s t a b l i s h e d  such t h a t  t h e  

i n s t i t u t i o n  o f  f a m i l y  s h a l l  be p r e s e r v e d ,  p r o t e c t e d  and honoured  as  

t h e  b a s i s  o f  a l l  s o c i a l  l i f e ;

v )  w h e r e in  the  r u l e r s  and th e  r u l e d  a l i k e  a r e  s u b j e c t  to  and e q u a l  

b e f o r e  t h e  Law;

v i )  w h e r e in  o b e d ie n c e  s h a l l  be r e n d e r e d  on ly  to  t h o s e  commands t h a t



222

a r e  i n  consonance  w i t h  t h e  Law;

v i i ) w h e r e in  a l l  w o r l d l y  power s h a l l  be c o n s i d e r e d  as a s a c r e d  

t r u s t ,  t o  be e x e r c i s e d  w i t h i n  t h e  l i m i t s  p r e s c r i b e d  by t h e  Law and 

i n  a manner approved  by i t ,  and w i t h  due r e g a r d  f o r  the  p r i o r i t i e s  

f i x e d  by i t ;

v i i i )  w h e r e in  a l l  economic r e s o u r c e s  s h a l l  be t r e a t e d  as  Div ine  

b l e s s i n g s  bes tow ed  upon mankind,  to  be e n jo y e d  by a l l  i n  a c c o r d a n c e  

w i t h  t h e  r u l e s  and th e  v a l u e s  s e t  o u t  i n  the  Q u r ’an and th e  Sunnah;

i x )  w h e r e in  a l l  p u b l i c  a f f a i r s  s h a l l  be d e t e r m i n e d  and c o n d u c te d ,  

and th e  a u t h o r i t y  to  a d m i n i s t e r  them s h a l l  be e x e r c i s e d ,  a f t e r  

m u tu a l  c o n s u l t a t i o n  ( S h u r a )  be tween  t h e  b e l i e v e r s  q u a l i f i e d  to  

c o n t r i b u t e  to  a d e c i s i o n  which would a c co rd  w e l l  w i t h  the  Law and 

th e  p u b l i c  good;

x)  w h e r e in  e ve ryone  s h a l l  u n d e r t a k e  o b l i g a t i o n s  p r o p o r t i o n a t e  to 

h i s  c a p a c i t y  and s h a l l  be h e ld  r e s p o n s i b l e  pro r a t a  f o r  h i s  d e e d s ;

x i )  w h e r e in  e ve ryone  s h a l l ,  i n  c a se  o f  an i n f r i n g e m e n t  o f  h i s

r i g h t s ,  be a s s u r e d  o f  a p p r o p r i a t e  r e m e d ia l  m easures  i n  a c c o r d a n c e  

w i t h  t h e  Law;

x i i )  w h e r e in  no one s h a l l  be d e p r i v e d  o f  t h e  r i g h t s  a s s u r e d  to him 

by t h e  Law e x c e p t  by i t s  a u t h o r i t y  and to  t h e  e x t e n t  p e r m i t t e d  by 

i t ;

x i i i )  w h e r e in  e v e ry  i n d i v i d u a l  s h a l l  have th e  r i g h t  to  b r i n g  l e g a l  

a c t i o n  a g a i n s t  anyone who commits a c r im e  a g a i n s t  s o c i e t y  as  a 

whole o r  a g a i n s t  any o f  i t s  members ;

x i v )  w h e r e in  e v e r y  e f f o r t  s h a l l  be made to

( a )  s e c u r e  un to  mankind d e l i v e r a n c e  from e v e ry  type  o f

e x p l o i t a t i o n ,  i n j u s t i c e  and o p p r e s s i o n ,

(b )  e n s u r e  to  e ve ryone  s e c u r i t y ,  d i g n i t y  and l i b e r t y  i n  terms 

s e t  o u t  and by methods approved  and w i t h i n  the  l i m i t s  s e t  by th e  

Law;
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Do h e r e b y ,  a s  s e r v a n t s  o f  A l l a h  and as members o f  

t h e  U n i v e r s a l  B ro the rhood  of  I s l a m ,  a t  t h e  

b e g i n n i n g  o f  t h e  F i f t e e n t h  C e n tu ry  o f  t h e  I s l a m i c  

E r a ,  a f f i r m  o u r  commitment  t o  upho ld  t h e  f o l l o w i n g  

i n v i o l a b l e  and i n a l i e n a b l e  human r i g h t s  t h a t  we 

c o n s i d e r  a r e  e n j o i n e d  by I s l a m .

I  R i g h t  to  L i f e

a )  Human l i f e  i s  s a c r e d  and i n v i o l a b l e  and e v e ry  e f f o r t  s h a l l  be made 

to  p r o t e c t  i t .  I n  p a r t i c u l a r  no one s h a l l  be exposed  t o  i n j u r y  o r  

d e a t h ,  e x c e p t  u n d e r  t h e  a u t h o r i t y  o f  t h e  Law.

b) J u s t  as  i n  l i f e ,  so a l s o  a f t e r  d e a t h ,  t h e  s a n c t i t y  o f  a p e r s o n ' s  

body s h a l l  be i n v i o l a b l e .  I t  i s  t h e  o b l i g a t i o n  o f  b e l i e v e r s  to  

see  t h a t  a d e c e a s e d  p e r s o n ' s  body i s  h a n d le d  w i t h  due s o l e m n i t y .

I I  R i g h t  t o  Freedom

a )  Man i s  born  f r e e .  No i n r o a d s  s h a l l  be made on h i s  r i g h t  to 

l i b e r t y  e x c e p t  u n d e r  t h e  a u t h o r i t y  and i n  due p r o c e s s  o f  t h e  Law.

b)  Every i n d i v i d u a l  and ev e ry  p e o p le  has  the  i n a l i e n a b l e  r i g h t  to 

f reedom  i n  a l l  i t s  forms -  p h y s i c a l ,  c u l t u r a l ,  economic and 

p o l i t i c a l  -  and s h a l l  be e n t i t l e d  to s t r u g g l e  by a l l  a v a i l a b l e  

means a g a i n s t  any i n f r i n g e m e n t  o r  a b r o g a t i o n  of  t h i s  r i g h t ;  and 

e v e r y  o p p r e s s e d  i n d i v i d u a l  o r  p e o p le  has  a l e g i t i m a t e  c l a i m  to  t h e  

s u p p o r t  o f  o t h e r  i n d i v i d u a l s  a n d / o r  p e o p le s  i n  such  a s t r u g g l e .

I I I  R i g h t  t o  E q u a l i t y  and P r o h i b i t i o n  A g a i n s t  I m p e r m i s s i b l e

D i s c r i m i n a t i o n

a )  A l l  p e r s o n s  a r e  e q u a l  b e f o r e  the  Law and a r e  e n t i t l e d  to  e q u a l

o p p o r t u n i t i e s  and p r o t e c t i o n  o f  t h e  Law.
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b)  A l l  p e r s o n s  s h a l l  be e n t i t l e d  to  e q u a l  wage f o r  e q u a l  work.

c )  No p e r s o n  s h a l l  be d e n ie d  the  o p p o r t u n i t y  to  work o r  be 

d i s c r i m i n a t e d  a g a i n s t  i n  any manner o r  exposed  to  g r e a t e r  p h y s i c a l  

r i s k  by r e a s o n  of r e l i g i o u s  b e l i e f ,  c o l o u r ,  r a c e ,  o r i g i n ,  sex  or  

l a n g u a g e .

IV Right to Justice

a )  Every p e r s o n  has  the  r i g h t  to  be t r e a t e d  i n  a c c o r d a n c e  w i t h  the 

Law, and on ly  i n  a c c o r d a n c e  w i t h  t h e  Law.

b )  Every p e r s o n  has  n o t  o n l y  t h e  r i g h t  b u t  a l s o  the  o b l i g a t i o n  to 

p r o t e s t  a g a i n s t  i n j u s t i c e ;  t o  r e c o u r s e  t o  r em ed ies  p r o v id e d  by the  

Law i n  r e s p e c t  o f  any u n w a r ra n t e d  p e r s o n a l  i n j u r y  o r  l o s s ;  to  

s e l f - d e f e n c e  a g a i n s t  any c h a r g e s  t h a t  a r e  p r e f e r r e d  a g a i n s t  him 

and to  o b t a i n  f a i r  a d j u d i c a t i o n  b e f o r e  an i n d e p e n d e n t  j u d i c i a l  

t r i b u n a l  i n  any d i s p u t e  w i t h  p u b l i c  a u t h o r i t i e s  or  any o t h e r  

p e r s o n .

( c )  I t  i s  the  r i g h t  and d u t y  of  e v e ry  p e r s o n  to de fe nd  the  r i g h t s  of

any o t h e r  p e r s o n  and th e  community i n  g e n e r a l  ( H i s b a h ) .

d)  No p e r s o n  s h a l l  be d i s c r i m i n a t e d  a g a i n s t  w h i l e  s e e k i n g  to  de fe nd  

p r i v a t e  and p u b l i c  r i g h t s .

e )  I t  i s  t h e  r i g h t  and d u t y  o f  e v e ry  Muslim to  r e f u s e  to obey any 

command which  i s  c o n t r a r y  to  t h e  Law, no m a t t e r  by whom i t  may be 

i s s u e d .

V Right to Fair Trial

a )  No p e r s o n  s h a l l  be a d judged  g u i l t y  o f  an o f f e n c e  and made l i a b l e

t o  pun ishm ent  e x c e p t  a f t e r  p r o o f  o f  h i s  g u i l t  b e f o r e  an

i n d e p e n d e n t  j u d i c i a l  t r i b u n a l .

b)  No p e r s o n  s h a l l  be a d judged  g u i l t y  e x c e p t  a f t e r  a f a i r  t r i a l  and
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a f t e r  r e a s o n a b l e  o p p o r t u n i t y  f o r  d e fe n c e  has been p r o v id e d  to him.

c)  Pun ishment  s h a l l  be awarded i n  a c c o r d a n c e  w i t h  the  Law, i n  

p r o p o r t i o n  to  t h e  s e r i o u s n e s s  o f  t h e  o f f e n c e  and w i t h  due 

c o n s i d e r a t i o n  o f  t h e  c i r c u m s t a n c e s  under  which i t  was c om m it t ed .

d)  No a c t  s h a l l  be c o n s i d e r e d  a c r im e u n l e s s  i t  i s  s t i p u l a t e d  as such  

i n  t h e  c l e a r  word ing  o f  t h e  Law.

e )  Every i n d i v i d u a l  i s  r e s p o n s i b l e  f o r  h i s  a c t i o n s .  R e s p o n s i b i l i t y  

f o r  a c r ime  c a n n o t  be v i c a r i o u s l y  e x t e n d e d  to  o t h e r  members o f  h i s  

f a m i l y  o r  g r o u p ,  who a r e  n o t  o t h e r w i s e  d i r e c t l y  or  i n d i r e c t l y  

i n v o l v e d  i n  t h e  commiss ion o f  t h e  c r im e  i n  q u e s t i o n .

VI Right to Protection Against Abuse of Power

Every p e r s o n  has  t h e  r i g h t  to  p r o t e c t i o n  a g a i n s t  h a r a s s m e n t  by o f f i c i a l  

a g e n c i e s .  He i s  n o t  l i a b l e  to a c c o u n t  f o r  h i m s e l f  e x c e p t  f o r  making a

d e f e n c e  to t h e  c h a r g e s  made a g a i n s t  him o r  where he i s  found i n  a

s i t u a t i o n  w h e r e in  a q u e s t i o n  r e g a r d i n g  s u s p i c i o n  o f  h i s  i n v o lv e m e n t  i n  

a c r ime co u ld  be r e a s o n a b l y  r a i s e d .

VII Right to Protection Against Torture

No p e r s o n  s h a l l  be s u b j e c t e d  to  t o r t u r e  i n  mind o r  body,  o r  d e g r a d e d ,

o r  t h r e a t e n e d  w i t h  i n j u r y  e i t h e r  to h i m s e l f  o r  to  anyone r e l a t e d  to  o r  

h e l d  d e a r  by him o r  f o r c i b l y  made to  c o n f e s s  to  t h e  commission o f  a 

c r i m e ,  o r  f o r c e d  to c o n s e n t  to  a c t  which  i s  i n j u r i o u s  to h i s  i n t e r e s t s .

VIII Right to Protection of Honour and Reputation

Every p e r s o n  has  t h e  r i g h t  to  p r o t e c t  h i s  honour  and r e p u t a t i o n  a g a i n s t  

c a l u m n i e s ,  g r o u n d l e s s  c h a r g e s  o r  d e l i b e r a t e  a t t e m p t s  a t  d e f a m a t i o n  and 

b l a c k m a i l .
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IX Right to Asylum

a )  Every p e r s e c u t e d  or  o p p r e s s e d  p e r s o n  has  t h e  r i g h t  to  s e ek  r e f u g e  

and asy lum. Th is  r i g h t  i s  g u a r a n t e e d  to  e v e r y  human b e in g  

i r r e s p e c t i v e  o f  r a c e ,  r e l i g i o n ,  c o l o u r  and s e x .

b)  A1 M a s j id  A1 Haram ( t h e  s a c r e d  house  o f  A l l a h )  i n  Mecca i s  a 

s a n c t u a r y  f o r  a l l  Musl ims .

X Rights of Minorities

a )  The Q u a r ' a n i c  p r i n c i p l e  "The re  i s  no c om puls ion  i n  r e l i g i o n "  s h a l l  

g o v e rn  t h e  r e l i g i o u s  r i g h t s  o f  non-Musl im m i n o r i t i e s .

b)  In  a Muslim c o u n t r y  r e l i g i o u s  m i n o r i t i e s  s h a l l  have t h e  c h o ic e  to  

be gove rned  i n  r e s p e c t  o f  t h e i r  c i v i l  and p e r s o n a l  m a t t e r s  by 

I s l a m i c  Law, o r  by t h e i r  own l a w s .

XI Right and Obligation to Participate in the Conduct and Management 

of Public Affairs

a )  S u b j e c t  to  t h e  Law, e v e ry  i n d i v i d u a l  i n  t h e  community ( Ummah) i s  

e n t i t l e d  to assume p u b l i c  o f f i c e .

b) P r o c e s s  of  f r e e  c o n s u l t a t i o n  ( S h u r a ) i s  the  b a s i s  o f  the  

a d m i n i s t r a t i v e  r e l a t i o n s h i p  be tween  th e  government  and t h e  p e o p l e .  

Peop le  a l s o  have th e  r i g h t  to  choose  and remove t h e i r  r u l e r s  i n  

a c c o r d a n c e  w i t h  t h i s  p r i n c i p l e .

XII Right to Freedom of Belief, Thought and Speech

a)  Every p e r s o n  has  t h e  r i g h t  t o  e x p r e s s  h i s  t h o u g h t s  and b e l i e f s  so

long  as  he r em ains  w i t h i n  t h e  l i m i t s  p r e s c r i b e d  by th e  Law. No 

o n e ,  however ,  i s  e n t i t l e d  to  d i s s e m i n a t e  f a l s e h o o d  or  to c i r c u l a t e  

r e p o r t s  which may o u t r a g e  p u b l i c  d e c e n c y ,  o r  t o  i n d u l g e  i n  

s l a n d e r ,  innuendo o r  to c a s t  d e fa m a t o r y  a s p e r s i o n s  on o t h e r
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p e r s o n s .

b) P u r s u i t  o f  knowledge and s e a r c h  a f t e r  t r u t h  i s  n o t  on ly  a r i g h t

b u t  a du ty  o f  e v e r y  Muslim.

c )  I t  i s  the  r i g h t  and d u t y  of  ev e ry  Muslim to  p r o t e s t  and s t r i v e

( w i t h i n  t h e  l i m i t s  s e t  o u t  by t h e  Law) a g a i n s t  o p p r e s s i o n  even  i f  

i t  i n v o l v e s  c h a l l e n g i n g  th e  h i g h e s t  a u t h o r i t y  i n  the  S t a t e .

d)  There  s h a l l  be no b a r  on t h e  d i s s e m i n a t i o n  o f  i n f o r m a t i o n  p r o v id e d

i t  does  n o t  e n d a n g e r  t h e  s e c u r i t y  of  t h e  s o c i e t y  o r  the  s t a t e  and

i s  c o n f i n e d  w i t h i n  the  l i m i t s  imposed by th e  Law.

e)  No one s h a l l  h o l d  i n  con tem pt  o r  r i d i c u l e  t h e  r e l i g i o u s  b e l i e f s  o r  

o t h e r s  or  i n c i t e  p u b l i c  h o s t i l i t y  a g a i n s t  them; r e s p e c t  f o r  the 

r e l i g i o u s  f e e l i n g s  o f  o t h e r s  i s  o b l i g a t o r y  on a l l  Musl ims.

X I I I  R i g h t  to  Freedom o f  R e l i g i o n

Every p e r s o n  has  the  r i g h t  to  f reedom o f  c o n s c i e n c e  and w orsh ip  i n

a c c o r d a n c e  w i t h  h i s  r e l i g i o u s  b e l i e f s .

XIV R i g h t  to  F re e  A s s o c i a t i o n

a )  Every p e r s o n  i s  e n t i t l e d  to  p a r t i c i p a t e  i n d i v i d u a l l y  and 

c o l l e c t i v e l y  i n  t h e  r l i g i o u s ,  s o c i a l ,  c u l t u r a l  and p o l i t i c a l  l i f e  

o f  h i s  community and to  e s t a b l i s h  i n s t i t u t i o n s  and a g e n c i e s  meant  

to  e n j o i n  what  i s  r i g h t  ( ma' r o o f ) and to  p r e v e n t  what  i s  wrong 

( munkar ) .

b)  Every p e r s o n  i s  e n t i t l e d  to  s t r i v e  f o r  the  e s t a b l i s h m e n t  of  

i n s t i t u t i o n s  w hereunder  an en joyment  o f  t h e s e  r i g h t s  would be made 

p o s s i b l e .  C o l l e c t i v e l y ,  t h e  community i s  o b l i g e d  to e s t a b l i s h  

c o n d i t i o n s  so as  to  a l l o w  i t s  members f u l l  deve lopm ent  o f  t h e i r  

p e r s o n a l i t i e s .
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XV The Economic Order  and t h e  R i g h t s  E vo lv in g  Theref rom

a )  In  t h e i r  economic p u r s u i t s ,  a l l  p e r s o n s  a r e  e n t i t l e d  to  t h e  f u l l  

b e n e f i t s  o f  n a t u r e  and a l l  i t s  r e s o u r c e s .  These a r e  b l e s s i n g s  

bes towed  by God f o r  t h e  b e n e f i t  o f  mankind as  a whole .

b)  A l l  human b e in g s  a r e  e n t i t l e d  to e a r n  t h e i r  l i v i n g  a c c o r d in g  to  

t h e  Law.

c )  Every p e r s o n  i s  e n t i t l e d  to own p r o p e r t y  i n d i v i d u a l l y  o r  i n

a s s o c i a t i o n  w i t h  o t h e r s .  S t a t e  o w n e r sh ip  o f  c e r t a i n  economic

r e s o u r c e s  i n  t h e  p u b l i c  i n t e r e s t  i s  l e g i t i m a t e .

d)  The poor  have  th e  r i g h t  to  a p r e s c r i b e d  s h a r e  i n  t h e  w e a l t h  o f  the  

r i c h ,  a s  f i x e d  by Z a k a h , l e v i e d  and c o l l e c t e d  i n  a c c o rd a n c e  w i t h  

t h e  law .

e )  A l l  means o f  p r o d u c t i o n  s h a l l  be u t i l i s e d  i n  t h e  i n t e r e s t  o f  the  

community ( Ummah) as  a w ho le ,  and may n o t  be n e g l e c t e d  o r  m i s u s e d .

f )  I n  o r d e r  to  promote the  deve lo pm en t  o f  a b a l a n c e d  economy and to

p r o t e c t  s o c i e t y  from e x p l o i t a t i o n ,  I s l a m i c  Law f o r b i d s  m o n o p o l i e s ,  

u n r e a s o n a b l e  r e s t r i c t i v e  t r a d e  p r a c t i c e s ,  u s u r y ,  t h e  use  of

c o e r c i o n  i n  t h e  making of  c o n t r a c t s  and t h e  p u b l i c a t i o n  of

m i s l e a d i n g  a d v e r t i s e m e n t s .

g)  A l l  economic a c t i v i t i e s  a r e  p e r m i t t e d  p r o v id e d  they  a r e  no t  

d e t r i m e n t a l  to  t h e  i n t e r e s t s  o f  t h e  community (Ummah) and do n o t  

v i o l a t e  I s l a m i c  laws and v a l u e s .

XVT R i g h t  to  P r o t e c t i o n  o f  P r o p e r t y

No p r o p e r t y  may be e x p r o p r i a t e d  e x c e p t  i n  t h e  p u b l i c  i n t e r e s t  and on

payment  o f  f a i r  and a d e q u a t e  c o m p e n s a t i o n .

XVII S t a t u s  and D i g n i t y  o f  Workers

I s l a m  honours  work and the  worker  and e n j o i n s  Muslims n o t  o n l y  to  t r e a t
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t h e  worker  j u s t l y  b u t  a l s o  g e n e r o u s l y .  He i s  n o t  o n ly  to  be p a id  h i s  

e a rn e d  wages p r o m p t ly ,  b u t  i s  a l s o  e n t i t l e d  to a d e q u a te  r e s t  and 

l e i s u r e .

XVIII Right to Social Security

Every  p e r s o n  has  the  r i g h t  to  f o o d ,  s h e l t e r ,  c l o t h i n g ,  e d u c a t i o n  and 

m e d i c a l  c a r e  c o n s i s t e n t  w i t h  t h e  r e s o u r c e s  o f  t h e  community.  Th is  

o b l i g a t i o n  of  t h e  community e x t e n d s  i n  p a r t i c u l a r  to  a l l  i n d i v i d u a l s  

who c a n n o t  t a k e  c a r e  o f  t h e m s e lv e s  due t o  some tem p o ra ry  o r  perm anen t

d i s a b i l i t y .

XIX Right to Found a Family and Related Matters

a)  Every  p e r s o n  i s  e n t i t l e d  to  m ar ry ,  to  found a f a m i l y  and t o  b r i n g  

up c h i l d r e n  i n  c o n f o r m i t y  w i t h  h i s  r e l i g i o n ,  t r a d i d i o n s  and 

c u l t u r e .  Every spouse  i s  e n t i t l e d  to  such  r i g h t s  and p r i v i l e g e s  

and c a r r i e s  such  o b l i g a t i o n s  as  a r e  s t i p u l a t e d  by t h e  Law.

b) Each o f  t h e  p a r t n e r s  i n  a m a r r i a g e  i s  e n t i t l e d  t o  r e s p e c t  and 

c o n s i d e r a t i o n  from the  o t h e r .

c )  Every husband i s  o b l i g a t e d  to m a i n t a i n  h i s  w i f e  and c h i l d r e n  

a c c o r d i n g  to  h i s  means .

d )  Every c h i l d  has  the  r i g h t  to  be m a i n t a i n e d  and p r o p e r l y  b r o u g h t  up 

by i t s  p a r e n t s ,  i t  b e in g  f o r b i d d e n  t h a t  c h i l d r e n  a r e  made to  work 

a t  an e a r l y  age o r  t h a t  any bu rden  i s  p u t  on them which  would 

a r r e s t  o r  harm t h e i r  n a t u r a l  d e v e lo p m e n t .

e )  I f  p a r e n t s  a r e  f o r  some r e a s o n  u n a b le  to  d i s c h a r g e  t h e i r  

o b l i g a t i o n s  to wards  a c h i l d  i t  becomes t h e  r e s p o n s i b i l i t y  o f  the 

community to  f u l f i l  t h e s e  o b l i g a t i o n s  a t  p u b l i c  e x p e n s e .

f ) Every  p e r s o n  i s  e n t i t l e d  to  m a t e r i a l  s u p p o r t ,  as  w e l l  as  c a r e  and 

p r o t e c t i o n ,  f rom h i s  f a m i ly  d u r in g  h i s  c h i l d h o o d ,  o ld  age or  

i n c a p a c i t y .  P a r e n t s  a r e  e n t i t l e d  to  m a t e r i a l  s u p p o r t  as  w e l l  as
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c a r e  and p r o t e c t i o n  from t h e i r  c h i l d r e n .

g )  Motherhood i s  e n t i t l e d  to  s p e c i a l  r e s p e c t ,  c a r e  and a s s i s t a n c e  on 

th e  p a r t  o f  t h e  f a m i l y  and the  p u b l i c  o rg an s  o f  t h e  community 

( Ummah).

h )  W i t h in  the  f a m i l y ,  men and women a r e  to  s h a r e  i n  t h e i r  o b l i g a t i o n s  

and r e s p o n s i b i l i t i e s  a c c o r d i n g  to  t h e i r  s e x ,  t h e i r  n a t u r a l  

endowments ,  t a i n t s  and i n c l i n a t i o n s ,  b e a r i n g  i n  mind t h e i r  common 

r e s p o n s i b i l i t i e s  toward  t h e i r  p rogency  and t h e i r  r e l a t i v e s .

i )  No p e r s o n  may be m a r r i e d  a g a i n s t  h i s  o r  h e r  w i l l ,  o r  l o s e  or  

s u f f e r  d i m u n i t i o n  o f  l e g a l  p e r s o n a l i t y  on a c c o u n t  o f  m a r r i a g e .

XX R i g h t s  o f  M a r r i e d  Women

Every m a r r i e d  woman i s  e n t i t l e d  t o :

a )  l i v e  i n  t h e  house  i n  which h e r  husband l i v e s ;

b)  r e c e i v e  t h e  means n e c e s s a r y  f o r  m a i n t a i n i n g  a s t a n d a r d  o f  l i v i n g

which i s  n o t  i n f e r i o r  to  t h a t  of  h e r  s p o u s e ,  a n d ,  i n  the  e v e n t  o f

d i v o r c e ,  r e c e i v e  d u r i n g  th e  s t a t u t o r y  p e r i o d  o f  w a i t i n g  ( I d d a h ) 

means o f  m a in te n a n c e  commensurate  w i t h  h e r  h u s b a n d ’s r e s o u r c e s ,  

f o r  h e r s e l f  a s  w e l l  as  f o r  the  c h i l d r e n  she n u r s e s  o r  k e e p s ,  

i r r e s p e c t i v e  o f  h e r  own f i n a n c i a l  s t a t u s ,  e a r n i n g s ,  o r  p r o p e r t y  

t h a t  she may ho ld  i n  h e r  own r i g h t ;

c )  s e ek  and o b t a i n  d i s s o l u t i o n  of  m a r r i a g e  ( K h u l ’a ) i n  a c c o r d a n c e

w i t h  t h e  te rms  o f  t h e  Law. Th is  r i g h t  i s  i n  a d d i t i o n  to  h e r  r i g h t

to s e ek  d i v o r c e  t h ro u g h  the  c o u r t s .

d )  i n h e r i t  f rom h e r  hus b a n d ,  h e r  p a r e n t s ,  h e r  c h i l d r e n  and o t h e r

r e l a t i v e s  a c c o r d i n g  to  t h e  Law;

e )  s t r i c t  c o n f i d e n t i a l i t y  f rom h e r  s p o u s e ,  o r  e x - s p o u s e  i f  d i v o r c e d ,

w i t h  r e g a r d  to  any i n f o r m a t i o n  t h a t  he may have o b t a i n e d  abou t

h e r ,  t h e  d i s c l o s u r e  o f  which cou ld  prove  d e t r i m e n t a l  to h e r
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i n t e r e s t s .  A s i m i l a r  r e s p o n s i b i l i t y  r e s t s  upon h e r  i n  r e s p e c t  o f  

h e r  spouse  o r  e x - s p o u s e .

XXI Right to Education

a)  Every p e r s o n  i s  e n t i t l e d  to  r e c e i v e  e d u c a t i o n  i n  a c c o r d a n c e  w i t h  

h i s  n a t u r a l  c a p a b i l i t i e s .

b) Every p e r s o n  i s  e n t i t l e d  to  a f r e e  c h o ic e  of  p r o f e s s i o n  and c a r e e r  

and to  t h e  o p p o r t u n i t y  f o r  t h e  f u l l  de ve lopm en t  o f  h i s  n a t u r a l  

endowments .

XXII Right to Privacy

Every p e r s o n  i s  e n t i t l e d  to  t h e  p r o t e c t i o n  of  h i s  p r i v a c y .

XXIII Right to Freedom of Movement and Residence

a)  In  view o f  t h e  f a c t  t h a t  t h e  World o f  I s l a m  i s  v e r i t a b l y  Ummah 

I s l a m i a , e v e r y  Muslim s h a l l  have t h e  r i g h t  to  f r e e l y  move i n  and 

o u t  o f  any Muslim c o u n t r y .

b)  No one s h a l l  be f o r c e d  to  l e a v e  the  c o u n t r y  o f  h i s  r e s i d e n c e ,  o r  

be a r b i t r a r i l y  d e p o r t e d  t h e r e f r o m ,  w i t h o u t  r e c o u r s e  to  due p r o c e s s  

of  Law.


