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Preface

The title of this dissertation "Health Law," is used as meaning the interdisciplinary
profession, intended equally for health and law focused on the historical background of
legal medicine. During the 19th century society became more aware of the vital
importance of public health, and as the definitions and demands of health extended,
there was an increased legal focus on the availability and adequacy of establishing
national health service.

Broadly, the specific objectives of the dissertation are:-

to provide an understanding of the place of common and statute law

to survey the basic concepts and contents in the major areas of health law

to explain the sources of legal authority and the relationship between them

to develop some familiarity with legal language and define relevant and critical legal
issues in the application of these principles

- to understand and communicate how these issues are likely to be resolved, and
evaluate legal counsel.

Therefore, the study provides description and discussion regarding professional
discipline. A view is given on modern medical practice as seen through the eyes of the
General Medical Council, the Council which has been the model on which the
profession has founded its disciplinary proceedings.

Furthermore, the discussion will include controversial issues on certain medicolegal
problems, such as negligence, and assault. The dissertation explores the traditional
development of informed consent in the doctor-patient relationship. However, consent,

confidentiality, and disclosure of medical records have in recent
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years assumed ever-increasing importance. On the other hand, the problem of
sterilization, contraception, and abortion have been elucidated.

Attention is also paid to the understanding of the principles of good public health
law, andthe discussion includes consideration of the legal problems connected with the
particular phasesof health work, such as Food & Drug Laws , Water Supply
Protection, Occupational Health & Safety Law area also reviewed.

Despite the number and variety of the subject necessarily included in a thesis of this
character, the writer has endeavoured, as far as practicable within the limits of a single
volume, to cover the duties of the medical practitioner, judge, health officer, lawyer
and health authorities. The dissertation is unable to cover the whole system of the U. K.
And therefore concentrates primarily on English Law, with some comparisons with
the United States. In effect the aim is to highlight the various models available to the
law- statute, judicial decision-making, and guidelines- in controlling the provission and
practice of health care.

Lastly, in order to fulfill the pressing need, it could be of great value if this type of
course continued to produce professionals to deploy effectively the role of health

legislation in countries shortcoming in this field.
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Law and Health Care System

INTRODUCTION

This study deals with health law and seeks to establish its general principles,
which are considered in the context of the national health care system of the United
Kingdom. It also aims to provide a framework within which debates about health
policy are taking place, and on the basis of which policy makers may identify a
sound ethical standard against which proposals for legislation and regulations in the
field may be measured.

It is hoped that this study of public health and the legal aspects of medical care
systems will contribute feedback to the implementation and development of a
systematic approach to an organized medical and public health law.

On this basis the thesis consists of studies of some of the medico-legal problems
which arise in medical practice, set against an historical background to the
development of medical and public health law.

Health law can be an effective vehicle for combating human and environment-
borne diseases in any society. The law as it relates to health care effects a set of
constraints on behaviour. More importantly, the law is one determinant of health and
of the health care delivery system. It is a means of bringing about change as well as
preventing it, and one of the most important tools available to any one who aspires to
change.1

Health law can be used to identify the major issues of the legal aspects of
medicine, dentistry and the various parts of public health.2 Health law directs the
path in which the law serves as an instrument in order to achieve health objectives.

The crucial figures in law relating to health care are the expert in law on the one

1- Kenneth R, Wing (ed.) The Law and the Public's Health [2nd Ed.}, Health Administration Press,

Michigan, 1985, introduction.
2- William J. Curran, The Medico-legal Ficld, Amcrican Journal of Law and Medicine 1:10 [1979].




hand and on the other the health professional.3

Some of the major topics generally included under health law are: abortion,
allied health professionals and the law, confidentiality, consent to or refusal of
medical treatment, Drafting legislation and regulations, Drug abuse and Controlled
Substances, Mental health Law, Malpractice, Medical Records, Pharmacy & the
Law, Public Health Law.

The headings are taken from a study of health law course in medical schools.®

Accordingly, this dissertation may assist those who are involved in the delivery
of health care to understand the legal constraints within which they operate and to
adopt the relevant legal concepts.

To emphasise the point again, health legislation is the bedrock of a national heath
policy, it covers all aspects of the health care system in respect to the rights and
obligations of users. It defines the demands to be fulfilled by practitioners as well as
public health officers, and administrative health authorities, and guarantees their
rights.5 Meanwhile, the quality and volume of health care provision is being
developed and delivered to cover the whole spectrum which stimulates the
development of the health system in to the desired patterns.6

Health services are concerned with many aspects of law and the subject can only
be touched upon here. For onething the position in a particular country depends
upon the laws and legal culture of that country and it is only possible, therefore, to
mention matters which are commonly found.

The legal framework under which health services are set up and maintained in a

3- Tom Christoffcl, Health and The Law, A Hand Book for Hecalth Professionals, Free Press,
Collicr Macmillan New York, 1982, p.7.
4-1bid p. 8.

5-J. Steven, The Transition to High Politics in England Social Policy, Oxford, Clarendon,

1983, p. 13.
6- John D. Finch, Health Service Law, Sweet & Maxwell, London, 1981, p. 27.
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country is usually contained in public health or similar statutes together with the
regulations and orders made under those statutes. These will apply more fully to
services provided directly by governments, but there will be aspects which apply to
church related and other voluntary services. Points likely to be dealt with are

a, the relationship between the government department concerned [e.g. Ministry
of Health] and the voluntary services

b, cooperation with the department usually through the district medical officer.

¢, planning and organization.

It is suggested that, legislation will be and has been a vehicle to bring about
change. It will reflect the currently felt necessities of the times and it will bend to
meet current desires.

Regulations are issued typically in response to the occurrence of some abuse or
in order to anticipate problems, but, they are not a solution to all problems in health
care as they sometimes become burdensome, although regulations of all types are
expected to control a national health system where objects of equity, effectiveness,

8

and efficiency can be achieved even if not completely.

[i] Law and Health Policy

Health policy clearly determines health law. Once formulated and enacted,
however, law and regulations shape the way health policy is translated into
programmes or services. Legislation thus embodies health policy and then provides
health provisions with the legal basis for implementing it.

Health legislation is extremely important in the development of health services in
any country. Laws provide the basis, framework, and structure for health
programmes, and regulations under the laws make explicit the details of the

programmes. In the complex health system of the U K, & U S, composed of multiple

7- Charles & Myra Montacute, Administration of Health Scrvige, Nairobi, Vzimia 1979, P. 131
8- WHO, Pubilc Health Paper 77, Geneva, 1984, p. 30.
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and often fragmented programmes, legislation and legal regulation are essential to
clarify definitions, boundaries, eligibility, benefits, and standards.

The dominance of the private sector in the provision of health care in some
countries requires regulatory measures to promote access to services and ensure
quality of performance. Technological and scientific advances in medicine create
needs for amended laws. New health problems arising from environmental and
occupational hazards extend health law into new fields. Social change raises
expectations about health care and may force the intervention of the law to clarify
health policy and services.?

Reflecting and expressing policy, health law, like law in all fields, involves a
balancing of interests. Initially health law required a balancing of interests between
the need for governmental controls to protect the population against epidemics and
unsanitary living conditions and the requirement to safeguard the rights of private
individuals.

As social expectations of health care have expanded, and society has become
more complex, government has become increasingly involved in promoting,
financing and regulating health services.. This trend has created legal problems
which require a more sophisticated balancing of interests than in the past.

This process must take into account new scientific knowledge, contemporary
social values, and the concerns of the many participants in the health care system, as
well as the need for governmental action and the protection of individual rights.
Today, both health policy and health law are shaped largely by basic political forces
in many countries and by forces within the health service system. Among these
forces are both long established and newly emerging professional groups, multiple
public and private institutional providers of health care, private manufacturers of

drugs and equipment, insurance companies, and increasingly articulate and better

9- Ruth Rocmer, Legal Aspects of Health Policy, Westport, 1980, p. 443.



organized consumers of health services. 19

[ii] The Role of Health Law

The role of health law as an expression of health policy over the years may be
well illustrated in terms of the several functions that the law performs in protecting
the health of individuals and the community. In the approximate sequence of their
historical development, these functions are as follows:

1] The law prohibits conduct that is injurious to the health of individuals and the
community.

2] The law authorizes programmes and services that promote the health of
individuals and the community.

3] The law regulates the provision of resources for health services.

4] The law provides for social financing of health care.

5] The law exercises surveillance over the quality of health care.

Evaluation of health law as it has performed these five functions, shows how law
reflects, and expreses the health policy of the time and how it changes to implement
new Concepts.

A final classic role of the law in health services, one that has had increasing
impact in recent times, is its attempts to assure a minimum standard for the quality of
care. This function has traditionally been exercised through various types of
permission governing personnel and facilities. Moreover, recently, it has been
operated through malpractice suits. 1!

As malpractice suits and premiums for malpractice insurance have escalated
many changes have been proposed in the tort system of awards for medical injuries.

Consideration is currently being given to sweeping alternatives to the entire system,

10- Ibid, at p. 439.
11- Roemer, op. cit., p. 439.
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such as 'no-fault’ compensation regardless of negligence or culpability.

Expansion of the surveillance of the quality of care raises many questions
concerning individual rights and social welfare - the external issue in public health
law. The right to individual privacy must be balanced against the population's right
to have access to information. The confidentiality of the doctor patient relationship
must be balanced against the public interest in assuring an adequate level of care. In
general, resolution of legal issues has increasingly taken into account not only the
individual rights of patients and providers, but also the social interest in a sound and
equitable system of health care. 12

This brief summary of the functions of law in the health care system may suffice
to show the law's dynamism in responding to social needs. In some fields in the past,
the law has constituted a barrier to needed health services, and accordingly, the law
has undergone continual change. For example, in the United States compulsory
mental hospital commitment laws before the 1960s failed either to protect patients'
legal rights or to meet their needs for treatment. 13

Restrictive anti-abortion laws of the past drove desperate women, faced with
unwanted pregnancies, to dangerous illegal abortions. As the adverse impact of such
laws became recognized, both legislative bodies and the courts began to intervene in
a series of actions to change them.

Similarly, as new health problems have developed or been recognized, or as
society has moved to cope with previously unmet health needs, many laws have been
amended and new ones enacted. Numerous examples may be cited of such new
legislation and new judicial initiatives, in fields as diverse as regulation of the

environment, drug abuse, safeguards in the food and drugs industry, and the

12- Frances H. Miller [cd]. American Journal of Law and Medicine, Boston University, Boston,
1986, p. 460.
13- See generally Developments in the Law, Civil Commitment of the Mentally 111, 87 Harv. L. Rev.

1190 - [ 1974].
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conditions of medical and public health systems.!4

This affirmative view of the law should not be taken as overlooking the all-too-
frequent gap between the black letter of the law, written in the statute books, and its
implementation in actual practice. Such gaps are common in a large and
heterogeneous society.

Thus, it is expected that there may be difficulties in implementing both health
policy and the laws that provide the underpinning for that policy. However, it can be
observed from the history of legal medicine and the evolution of National Health
Service in the United Kingdom that moves have been made in the direction of
improving health care. A more detailed discussion of legal systems, the history of
legal medicine, professional conduct, past and current medicolegal problems, and
public health law, will be undertaken in the following chapters.

The first part of this discussion will focus on the law and legal system,
respectively, and the history of legal medicine. Attention will then be paid to the
mechanisms available to the law governing health care provision and practices.
Thereafter, a number of topics will be highlighted to demonstrate the variety of tools

provided by law to create, modify and control practices and standards.

14- ibid 87.



PART ONE
CHAPTER ONIE

The Law and the Legal System

Many of the decisions which health care administrators, professionals, and
technical staff must make each day are affected by legal principles and have potential
legal consequences. Since it is impossible to secure legal advice before each decision,
health providers must develop an understanding of the law so that the problems
requiring legal counsel can then be identified and other decisions can be made
consistent with applicable legal principles. 15

This section will provide a short description of legal system and an explanation
of some of the basic legal concepts that underlie that system. Hopefully it will
establish a language that can be used in this thesis in explaining the substance of
health law.

The meaning of "the law"

The first thing that has to be understood is that there is no sure or comprehensive

way to define the law. As Arnold says.

"Obviously, 'law' can never be defined. With equal obviousness, however, it should be said that the
adherents of the legal institution must never give up the struggle to define law, because it is asscntial part
of the ideal that it is rational and capable of definition......Hence the verbal expenditure necessary in the
upkeep of the ideal of 'law' is colossal and never ending. Thdegal scientist is compelled by the climate of
opinion in which he finds himself to prove that an essentially irrational world is constantiyapproaching

rationally......" 16

Aside from a few not-worth-quoting one-line epigrammes, the law in its entirety

15- Rebert D. Miller, Problems in Hospital Law [4th Ed.], Hockvill, An Aspen Publication,
Maryland 1981, p. 1.
16- See Stevens Introduction 1o Jurisprudence [4th Ed)., Butterworths, London, 1979, p. 43.




has rarely been described in a meaningful, and accurate manner.

The fact of the matter is that the law on a given thesis can not be defined in short
statements; nor is the law simply a set of principles from which specific answers can
be easily drawn to cover questions which arise in specific situations. Certainly there
are principles worth drawing on and in some situations relatively clear-cut
statements can be made of "what the law is" or "what I can or can not do." 7

However, in many important situations this is not possible. This is particularly
true when dealing with the law relating to current public issues, where the law has
not had the time to grow and evolve in relatively settled form. It would be
misleading to try to present the law of public health in that manner, particularly to
the lay [meaning non-lawyer] reader. This is not the character of the law.18

The law is of course, literally the sum, set, or conglomerate of all of the laws in
all of the various jurisdictions: the constitutions, the various statutes, the traditional
principles of justice that we refer to as common law, and the judicial opinions which
interpret all three.

The law is also the legal process-how laws are made, enforced, and interpreted,
and the theoretical framework of this process must be understood in order to
understand the law. This includes notions such as the division of power between the
branches of government, the separate roles of trial and appellate courts, and the
difference between findings of fact and conclusions of law. One must understand the
interrelationship of statutes and regulations, the meaning of judicial opinions, and
the role of individual procedural rights in ensuring that the process is not only

efficient but satisfies opinions of "justice."!?

17- S. G. Kcmnaghan [ed] The Delivery of Health Care in Urban Underdeveloped Arcas, American
Hospital Association, Chicago 1979, p.38.

18- Wing, op. cit., p. 4.
19- University of London, Legal Rescarch in The U. K. [3rd Ed]., University press, 1978, P. 89.
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1.1  Source of Law

The laws of England are derived from three main roots as follows:

1] Common Law- the law of common practice that has grown out of the
observance of rules and principles, added to by centuries of judicial experience and
decisions, that is, case law.

2] Equity- law based on judge-made principles of natural justice and developed
originally in the court of chancery. Equity originated in the residual power of the
king to do justice where his royal courts failed to do so. It is similarly developed
through case law.

3] Statute law- Acts of Parliament and Statutory Regulations, which emerge as
part of the need to create law to accord with, or even anticipate, changing conditions
of living.

In addition there is separate Ecclesiastical law which has roots as deep and varied
as the Common Law, Military Law, Commercial and Trading Law, Divorce and
Probate. Arbitration and Tribunal practice are largely based on Statute Law.

The development of the common law and the rules of equity has been a rather
slow, disorderly process which has needed enlightened Parliamentary Statute to
keep pace with the progress which medicine, sociology, penology, indeed modern

civilization, make from year to year.20

1.2 The Personnel of the Law

The administration of the law is in the hands of the judiciary officially headed by
Lord Chancellor of the day, but in fact operated by the judges from the Lords of
Appeal in ordinary, the Lord Chief Justice, and the Master of the Rolls. 2!

In addition, trial by jury brings new actions onto the state. Trial by a jury of

one's fellow men or women, obviously more just than the older trial by ordeal, is

20- Stephen. J. Hadficld, Law and Ethics for Doctors, Eyre & Spottiswoode, London 1958, p. 99.
21- ibid at p. 99.
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increasingly becoming confined to criminal trials in Assize Courts, in comparatively
rare civil cases, libel or slander actions, and in Coroner's Courts where Statutory
law still demands a jury in certain types of cases, for example, prison deaths and
street accidents. The latter formality has so little purpose that it is likely soon to go
into the limbo of ancient practice.?2

Under the present law, the functions of Corner are strictly limited by the
Corners Rules. It is not permissible for the corner to add a rider to the conclusion of
an inquest, though "A corner who believes that action should be taken to prevent the
recurrences of fatalities similar to that in respect of which the inquest is being held
may announce at the inquest that he is reporting the matter to the person or authority
who may have power to take action and report the matter accordingly”23

The coroner no longer has a duty to commit for trial persons to be charged with
murder, manslaughter or infantcide. 24 1f it appears to the Coroner to be likely that
a person might be charged with such an offence or with causing death by reckless
driving or with complicity in the suicide of another, then the coroner must adjourn
the inquest and send particulars of the evidence to the Director of Public

Prosecutions.23

1.3 Courts of Law

The only courts that doctors are likely to find themselves in with any frequency
are as follows:

1] Coroner's Courts deals with the investigation of treasure trove, deaths etc.

2. Magistrates Courts- [ Petty Sessions].

3] Quarter Sessions- County or Borough.

22- ibid. at p. 98-98.

23- Coroners Rules 1984 Rule 43.
24- Criminal Law Act 1977.

25. Coroners Rules 1984 Rule 28.
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4] Courts- Marital.

In all these, the doctor will commonly be called to give evidence of disease or
injury and treatment, of psychiatric examination and opinion of post-mortem and
laboratory pathology. Courts [2] - [5] are largely engaged in the hearing of criminal
prosecutions. Quarter Sessions requires a jury, as may coroners' courts at times.

6] County Courts. 7] High Courts. 8] Tribunals and Arbitration Courts. It is
here that questions of civil wrongs and liabilities, of negligence and compensation

are under dispute: and Juries are less common.20

1.3 Law Making and Public Health Legislation

A considerable proportion of English law is still uncodified. Its source was the
established customs of the people as accepted and voiced by the Courts of Law. This
unwritten law or Common Law as it is called, still grows in volume as a consequence
of decisions of the courts. But the great bulk of new law has for more than a century
originated in the House of Commons, and has been promulgated in Acts of
Parliament or Statutes.?’

It is from Statute Law, for instance, that local authorities derive their powers;
and the law relating to public health is almost exclusively contained in Acts of
Parliament or subordinate legislation whose authority derives from these Acts.

The first formal step in legislation is the introduction of a Bill in the House of
Commons or House of Lords. Public Bills whose purpose is to alter the general law
are almost always introduced by a Minister of the Crown on behalf of the
Government. Measures in respect of health or local government are introduced by
the Minister of Health following an outline of proposed legislation in the form of a

"White Paper" some time before the Bill itself is introduced. 28

26- ibid. at pp. 96-98.
27- Walker R. J. The English Legal System [4th Ed.], Butterworth, London, 1976, p. 83.
25- ibid. at p. 83
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How, then, can the law be best described? How can all of these various
applications of the law and the legal system, the theory and the practice, be
accurately explained?

The approach which will be taken in this discussion will be to look at their
formulation and describe the background and general legal principles. However,
before embarking on examination and comment on specific issues, it may be of some

use briefly to review the procedures which are available in the existing legal system.

14.1 Laws: Acts, Statutes, Constitutions, Regulations, Judicial
Decisions, Common Laws

1.4.2  Legislation- one source of law in the United Kingdom consists of Acts
of Parliament. An Act of Parliament is the supreme law of the land. Parliament, it is
said, can make or unmake any law whatsoever.2?

Most people think of laws in terms of statutes. These are written laws passed by
legislatures at any level of government. Before passage, pending statutes are called
bills.

Legislation: Statute law is a significant in health care provision, from the Local
Government [Scotland] Act 1973; National Health Service Reorganization Act
1973.30 to provide basic public health services, to those Acts which set up the health
and social services, a whole range of legislation requires local and health authorities
to ensure the prevention of disease.3!

The enactment of a Bill is only the beginning of the process of social control.

However, the new law may be tested and clarified in the courts, it may be amended

by a subsequent Act, or it may be adapted and extended by circulars, Statutory

29- J. D. Finch, Aspects of Law Affecting the Paramedical professions , Faber, London 1984, p.18.

30- Local Government [Scotland] Act 1973 5.142; National Health Service Reorganisation Act

1973 ss. 1-2.
31- J. A. Muir Gray, Man Against Discasc, Oxford University Press, 1979, p.115.
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Instruments {which must be laid before Parliament for approval}, Codes of
Practice, and Local Authority Bye Laws. The enactment of a law is also in some
ways the end of the process of social change. A new law does not come in to being
solely as the result of the discovery of certain facts: some Acts are passed before the
facts of the matter are definitely known, for example the Public Health Act of
1848.32

For a Bill to be introduced there must be political will and a good deal of luck-
for example some important Bills have been introduced by the winners of the ballot
for Private Members Bills. In the creation of political will many factors operate,
among which the pressure groups are increasingly importzmt.33

The Royal Society for the Prevention of Accidents , Age Concern, Help the
Aged, the Medical Council on Alcoholism, the British Safety Council and Action on
Smoking and Health, are only a few of the effective pressure groups. As the
mechanism of social change has a certain degree of indisposition, however, those
groups who wish to oppose legislation are often more effective than those who
support it. At certain times the opponents of fluoridation and the 1968 legislation on
Seat Belts have been consistently successful although their numbers are small. 34

Statutes are only one form of law. Constitutions are also laws and are the written
legal documents establishing the government

In addition regulations may be formulated. For example, a statute that relates to
a complex activity may be worded in very general terms, with specific details of
legislation not determined by statute, but delegated to some governmental agency or
official to define and enact. This is very common with regard to health

legislation.35

28 - Gray, op. cit. pp. 23 &. 115. cf. Pyublic Health Act of 1848.
33- Gray, op. cit. p. 117,
34- Gray, op. cit. pp. 23 & 79.
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The first important point to note is that because they are authorized by statute
and implemented under a statutory law, regulations are part of that law and have the
full force of the law. The second thing to remember is that the term regulation has a
very specific definition. Regulations must be enacted by the designated agency of the
state according to a specific process.36 Usually there is a requirement that
regulations be published in their proposed form and that there be opportunity for
public input or a hearing. They may be challenged in court if they are enacted

without the proper procedures or if their content goes beyond statutory mandate.3”

1.4.3 Judicial Decision:- This can be a way of filling in the general

framework of statutes by way of judicial interpretation. When a case comes before a
court of law it becomes possible to say, for instance, that the law is moving in a
certain direction, or that such and such represents the present state of the law. This
enables clarification, for the particular set of circumstances at issue, of the terms and
provisions of the legislation.38

The decisions of courts of law in a series of cases build up precedents, which in
some circumstances other courts must follow in their decisions on problems
presented in later cases.3?
One most important case is that of medical negligence.

This is an area of the law which legislation from Parliament has hardly touched,

so that the courts have by and large had their way in determining the sort of conduct

35- D. Kairys [ed] The Policics of Law A Progressive of Critique, Panthon, New. York, 1979,

p- 120.

31- Ibid. p 113.

37- Evershed Francis Raymond, The Changing Role of the Judiciary in the Development of Law, 61
Col. L.R. 1961, p. 761.

38- Hart & Sacks, The Legal Process, Basic problems in the making and application of law,
Cambridge, 1958, p. 421.

39- Stone Julius, Social Dimensions of Law and Justice Holmes Beach, Perstone, London 1966, PP.

421, 653
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which will amount to negligence in law, and what sort of conduct will not. A
principal distinction between legislation and judicial decisions as a source of law is
that legislation is generally prospective in effective, that is it provides a general
framework within which future activities may be regulated, while judicial decisions,
the decisions given by courts of law to determine individual disputes, are by nature
particular.40 They relate specifically to the particular problems thrown up by the
circumstances, allegations and claims in the particular case in issue.

1.4.4 Common laws:- These may be defined briefly as unwritten law, based
on long- term usage and custom. Although nominally unwritten and uncodified,
common law 1s by no means vague or ill-defined. Its administration is based very
strictly on references to past cases, and no new departure will be lightly
entertained.*!

In its medieval origins much of the common law was undoubtedly customary,
and Plucknett“ has shown how flexible was medieval custom and how capable it
was of being adopted to new social needs. In this period legislation and judicial
precedent were merely regarded as the means of creating of new customs.

Customs themselves came into being very easily. Plucknett indeed, describes
them as "instruments for legal change rather than fossilized remains of the past”.43
However, the modern common law can find but a subordinate place for custom as a
source of specific legal rules. The doctrine that the custom must not be contrary to

the fundamental principles of the common law has rarely been invoked,** and the

40- Bozeman Adda B., The Future of Law in Multi Cultural World, Princeton [N. J.} Princeton U.
P. 1971, p. 27.

41- Plucknett T. F. T. Theodor, A Concisce History of the Common Law, Oxford, Clarendon Press,
1940,

p. 156.

42- Plucknett T. F. T. Legislation of Edward I, Oxford, Clarendon Press 1949, Ch. 1.

43- Ibid at p. 6.

44- A. Ross, On Law and Justice, Translated by Margaret Dutton, London, Stevens 1958, P.93.
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need for the custom to be treated as legally compulsory has excited a good deal more
interest among speculative civilians than among hard-headed common lawyers.4>
On the other hand, the rule that a custom to be valid must not be unreasonable
retained a certain importance in enabling the courts to exercise a considerable
measure of control over what Jocal customs are admissible.40

Statute law, on the other hand is that part of the country's legislation which has
been defined, codified and incorporated in one or other of the statutes enacted by
Parliament. Law may be based on pre-existing common law, or it may be formed to
deal with circumstances of recent origin, concerning which the common law has had
no opportunity to formulate itself.47

For example, under the rules of the common law applying to master and
servant, an employer was liable to an employee for injuries arising out of the course
of his employment. This simple rule was so modified by court decisions of a century
or so ago, however, that recovery could be obtained only if it were shown that the
employer had been negligent, that the employee was free from contributory
negligence, and that the injury was not due to the act of a fellow servant. Because of
the difficulties in proving his case under the burden of these legal technicalities, the
employee or his heir rarely recovered at common law for an injury.

*The harsh rules of the common law, which had evolved in an era of small and
scattered industry and were not adapted to the industrial progress of modern times,
have been replaced wholly or in part by modern workmen's compensation laws. In
1897 the Parliament of Great Britain passed an Act imposing liability upon

employers in certain dangerous trades to pay compensation to an injured employee,

45- Jolowiz Herbert Felix, Roman_Foundations of Modern Law, Oxford, Clarendon Press 1957, pp
26-28.

46- Colonial Law Journal Report 75 [Aus.] 1970, P. 81-83.
47- Castiglioni Artura, A History of Mcdicine [2nd Ed]., revised and cnlarged, New York,

Knop1947, p. 894.
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or in case of death to his dependents, regardless of the existence of any negligent act

by the employer or his cmployees.48

1.5 Conclusion

The legal system, as has been observed, is a dynamic process in establishing
guidelines defining legal process and acting with social forces to modernise legal
policy. It must be borne in mind that this brief outline does not purport to be a
comprehensive picture of all that happens in the legal system. Nevertheless it may
provide a viable instrument for identifying, organizing, and analyzing the significant
considerations involved in legal response to social change.

This abbreviated description of the legal system, and explanation of some of the
basic legal concepts that underlie it, was undertaken to identify the characteristics of
law which may relate to the delivery of health care and establish a foundation for the
discussion which follows.

Before dealing with specific examples of the contemporary interaction of law
and medicine, it is interesting and instructive to trace briefly the history of legal

medicine.

48- W. F. Dodd, Administration of Workmen's Compensation, New York Commonwealth Fund
1936, also- C. F. Sharkey, Principle Feature of Workmen's Compensation Laws, serial No R 1090, U

S.Burcau of Labor Statistics 1940.
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CHAPTER TWO
History of Legal Medicine

Medicine has long served sociologists, either consciously or unconsciously as the
model of a profession, and in recent years medical sociology itself has emerged as a
major field of research. !

Obviously, a brief paper is not the place to give the whole history of medicine
under this heading. The purpose here is not so much to give a step-by-step account of
the origins and development of medicine, nor to list all the great names in the field,
but rather to make a generalization about the past which might give insight into
current conditions with regard to legal medicine.

Though there were great variations in culture between the many preliterate
societies, just as there are differences in culture patterns among contemporary
societies, medicine seems at first to have been closely allied with religion. Medicine
as an occupation started with Shaman who was not only the physician, but the priest,
poet, storyteller, and even chief. Shaman was the first specialist and encompassed
most of what we now regard as the learned professions.?

Based on Gradwohl's description, Legal Medicine may be defined approximately
as the application of medical knowledge to the administration of law and to the
furthering of justice. In addition it will cover the legal relationships of medical
3

personnel, and may also include the moral obligations which rest on them.

Various synonyms are in uses: Medical Jurisprudence, Legal Medicine, Forensic

1- Fiddes Frederick, Forensic Medicing, [10 Ed.] London, Churchill 1955, p. 2.

2- Brian Inglis, Natural Medicine, made and printed in G.B. by William Collins Sons Co. Ltd.,
Glasgow, 1979, p. 52.

3- Gradwohl, Legal Medicine, [ed.] by Francis E. Camps G.B. Bristol: John Wright & Sons Lid.
1979, p.1.
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Medicine, and Medical Law - to describe the subject which is concerned with the
application of medical knowledge to certain branches of the law, both civil and
criminal. Since members of the medical profession are liable to be called upon to
render professional assistance, of the most varied type, in medicolegal cases which
may later compel their attendance at court, it is highly important that they should
appreciate and understand both the medical and legal aspects of the subject. For
example, this may involve, on the part of the practitioner, a knowledge of the
medical aspects of the various criminal acts which may come under his consideration
and of the medical bearing of various Acts of Parliament.?

The history of legal medicine can be traced for several thousands of years, and
although there was then no separate specialty of legal medicine, no medicolegists
properly speaking and no monographs on the subject, now and again law is seen to
have influenced medicine or medicine to have affected or modified law. Evidence of
this can be found in the earliest annals in the first known law codes and in the sacred
books of primitive peoples.>

As Gradwohl said, medicine and law have been related from the earliest times
and the bonds which first united them were religion, superstition, and magic, which
are so inextricably mixed by primitive people. The function of physician and jurist
were united in the priest. He was the intermediatory between God and man, who
promulgated God-given law and was judge of breaches of that law. Disease and death
were regarded as divine punishment for non-observance of the divine law or caused
by magic or an evil sprit. Healing was the mitigation of the divine penal system and
was to be had through the priest by prayer, sacrifice or direct treatment.®

In primitive law, codes of religious and social precepts were often ill-

4- Glaister, Medical Jurisprudence & Toxicology [12 Ed.], London, E. & S. Livingston 1966,

p.l.
5- Gradwhole, op. cit., p. 1.

6- ibid at p. 6.
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distinguished and laws with a medical content were often to be found in them.
Continuing evidence of religion being related to, and uniting, law and medicine can
be found through the ages. It is then in this common relationship of law and medicine
to religion that they are first to be found related to each other, related in the person
of the priest, and in the medicinal aspects of the law he promulgated, while still

preserving the image of superiority.

2.1 Transitional Period

Attempts have been made to show the historical background of legal medicine
and to establish the time in Europe when legal medicine was born as a separate
discipline. For example, Ambroise Pare produced a book in 15758 which dealt
with medico-legal reports in death from wounds or impotence or loss of any
members. He discussed abortion, infanticide, death by lightening, hanging,
drowning, feigned diseases and the differentiation of ante-and post mortem wounds.
He dealt with poisoning by carbon monoxide and by corrosives.

The last five years of the sixteenth century produced notable works dealing with
medico-legal matters. Andreas Libavius in Germany, wrote a work on cruentation
or the ordeal of the bier,” dating from the period after the overthrow of the
Roman empire and continuing until the seventeenth century or later. The test was to
touch the victim's body and if he were guilty blood flowed from the wounds of the
corpse. Libavious supported the practice and it was also commended by King James

V1 of Scotland in his Daemonologie published in 1597 10

7-ibid at p. 6
8- ibid. at p. 7
9- ibid. at p. 7
10- ibidat P7.
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2.2 Seventeenth Century Onwards

The first British propounder of legal medicine was Andrew Duncan. He became
professor of Physiology in 1789 in the University of Edinburgh and also gave a
course of lectures on legal medicine and public health. He also wrote various essays
on the subject. His next and most important contribution was to try to have a
University chair established and to this end he wrote a memorial to the patrons of the
University of Edinburgh. In it he set out the importance and necessity of the subject
for medical men and lawyers and dealt with both legal medicine and public
health, 1

The eighteenth century also saw the beginning of a change in attitudes toward
illness associated with the enlightment, a philosophical movement which shifted the
centre of interest from preoccupation with the fate of the soul in another world to
improvement of conditions in this one. It was at this time that the words "social

science " were first approved. 12

2.3 Organizing Orthodox Medicine
The Middle Ages had an advantage that obtains no longer: one dominant
religion, one social system and one universal language, in Christian Europe.

In addition to these three characteristics of the Middle Ages, two others should
be mentioned, although they are of lesser importance. One is the distinction
conferred by scholarship and the other the abundant opportunity for poor scholars to
achieve an education. Learning was a greater badge of distinction in the Middle Ages
when it was rarer than it is today. In medicine the doctor's degree was almost equal
to a patent of nobility.

In addition, medical knowledge during the whole period of the Middle Ages was

11- ibid atP 8.
12- Freidson Eliot & Lorber Judith, Medical Men and Their Work , New York, Chicago Aldine

Atherton 1972, p. 91.
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not proportionate to the elapsed time, but credit must be given for the preservation
of the writings of the Greeks, Romans, and Jews without which the progress of
medicine and of general culture would have been slower. One hindrance, however,
to advance in medieval times was the emphasis laid on classification, on one
schemata, on the systemazing of knowledge, rather than upon the objective study of
facts.

What differentiates the orthodox method from either the ancient or medieval
method 1is that it definitely abandons all attempts at a complete synthesis of
knowledge, built up with any philosophic system, and starts by trying to get at
definite facts and then deals with these facts themselves, with their inevitable
consequences. 13

Organizing orthodox medicine has helped to relieve illness and has led to
specialisation in health care. Vaccine and medicines have enabled many diseases to be
contained adequately by primary health teams, which are best able to appreciate the
medical needs of people within the community in relation to their family, home and
working background. Support provided by general practitioners, other primary
health workers like nurses. home helps, health visitors, pharmacist, dentists and the
social services, enable sick people to lead reasonably normal lives. 14

It has been seen that medical care is undergoing a profound change. Not only has
there been a series of advances in research, in techniques, in drugs, but also priorities
are being considered because both medicine itself and perceptions of what medicine
can do are changing, as are people's expectations.

Orthodox forms of diagnosis and treatment today enjoy public confidence.
Partly this is the consequence of growing dissatisfaction with unorthodox medicine,

although modern drugs, it has come to be realized, are not the answer to many of the

13- Riesman David, Story of Medicing in the Middle Ages, New York, Hocber 1936, p. 376.
14- J. Vaizey, National Health, G. B. Oxford Robertson 1984, p. 55.
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diseases of civilization, such as cancer, heart disorders, arthritis, allergies and the
rest. The cost of orthodox treatment, too, has been mounting to an ever-increasing

COSt. 15

With the church abstaining, and orthodox medicine catering only for the
minority who could afford physicians' fees and the cost of the drugs they prescribed,
the general public had to continue to rely on self medication reinforced by folk
medicine, and it was only rarely that such practices, and their practitioners,
attracted attention.

In the circumstances physicians [allopaths] felt justified in rejecting and
wherever possible suppressing, all evidence which conflicted with their assumptions,
and soon they were offered that power, in a Bill i.e General Medical Council
designed to weld British doctors into a united profession with self-regulatory
powers.16

Legislation to set up the medical profession had long been urged, and proposals
were debated on a number of occasions in Parliament in the mid-1850s. There was
general agreement that the whole structure of medical education and organization
needed a drastic overhaul to remove anomalies and injustices. 17

Gradually unorthodox forms of medical treatment began to be seen as irrelevant,
particularly in Britain after the admired National Health Service had been set up in
194818

The N H S was designed as an enabling policy and plan, with a national mandate
and national resources, whereby medicine would be the better equipped for

nationwide obligations. It is not itself the professional practice of medicine or

15- ibid at p. 81.

16- Inglis, op. cit., p. 53.
17- Inglis, op. cit., P. 52.
18- Inglis, op. cit.,P. 95.
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nursing or public health, and the expression should not used to imply this. But it knits
together these professional activities: it affects them profoundly and is itself largely
determined by them. A study of the service has to ask in what degree its impact has

promoted the advancement of medicine and thereby the advancement of health. 19

2.4 Medical Progress and the Law

Probably, almost every decade of the present century has brought some
elaboration of the complex structure of law and regulations in respect of medicine
partly because of consumer awareness and to maximize protection of citizens in all
areas of life, since both licit and illicit drugs have become an increasingly significant
part of the citizen's life.

Since the 19t century medicine has moved through a series of stages. The
context in which the traditional legal approach is applied has been amended. For
example, the General Medical Council,20 Dental Councilzl, General Optical
Council?? etc. have been established. The professional institutions have an interest
in safeguarding their interests and the public's interests, by exercising control in the
provision of medical care. Professionals are required by law to render a health
service, and employers, [i.e. health authorities] are responsible for the overall
quality of care rendered.

Medicine, like society in general, has always suffered change badly. When one
looks to the law to bring about massive changes in an entrenched system, the process
is likely to be quite difficult to say the least. It is not idle speculation to say that this is
so with respect to the use of the legal system to bring about changes in the health care

system, because medicine and the law have had such mystical origins, metaphysical

19- Ross Sir James Stirling, The Natinal Health Service in G.B., Oxford U. P. 1952, preface.
20- Mcdicines Act 1983.

21- Dentists Act 1957.

22- Opticians Act 1958.
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underpinnings, secret and symbolic rituals and such economic overtones that the
relationship of one to the other could not be anything but traumatic. 23

But the trauma now goes beyond the ancient and honorable ambivalent symbiosis
between law and medicine. Indeed medical care is only a part of a new definition of
health care. So at last law and medicine may be even more intimately involved in a
joint venture to monitor changes in the system. They may again become bed fellows
in a new political arena. In a sense, then , bed fellows will make strange politics.24

Medicine has grown and expanded largely to meet the desires of mankind to

solve the mysteries of illness and disease. Over the years, disease, illness, and
sickness of various kinds have received special attention; great exertions of time and
energy have been made, and large infusions of monies to increasingly scientific
medical research have been required to alleviate particular illnesses.

The aim was stated by Nobel laureate Macfarlane Burnet in 1952:

The aim of medicine in the broadest sense is to provide for every human being from

conception, to death, the greatest fullness of health and length of life that is allowed by his

genetic constitution and by accidents of life. 25

When he considered the historical development of experimentation in medical
research to advance this end, he claimed that scientifically even that is grown out of
human demand. Though, he pointed out that his view was that this caused a decline in
the social aim.26

This view is, however, arguable since, if it had, in fact governed past conduct it

would have blocked a substantial amount of medical progress.

23- A. Milbank Reader, Law and Ethics in Health Care, [No. 7] [ed| by John B. McKinlay, London,
the M I T Press 1982, p. 3.

24- ibid at p.4.

25- William A. S. Everman, Human Experimentatiion, A Guided Step in to the Unknown, Preface,
Oxford University Press 1985, 34.

26- bid.
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Lawyers and physicians alike have learned from past experiences and have
attempted to apply that knowledge to some currently felt necessity. Both law and
medicine are long standing traditions. Both professions are challenged today as
never before. This challenge comes precisely because more is expected of the
professions and the system is no longer controlled by them. The public demands that
they respond to its needs and they cannot. 2’

Medicine, especially, is facing social and legal confrontation today such as it has
never faced before in its long history. Its practitioners are, for any number of
reasons, ill prepared to deal with these assaults. At the same time the public has
grown in sophistication and now demands much more from them with out giving in
return a reverence almost akin to that which the laity formerly extended to the
clergy. Today the public, particularly of the developed world, views medicine in a
light entirely different from that of just a short while ago.28

Attitudes of awe and respectful hope have changed across nations; the general
population now have high expectations and little patience with explanations which
attempt to show why health care of the highest quality cannot be delivered right now
and at a reasonable cost.

This indicates the law will be and has been a vehicle to bring about change. From
earliest times the law has had an interest in the health of the community and presently
there is a wide range of proposals for more effective and efficient systems for the
delivery of health care, pursuant to which it is the responsibility of government to
provide for and to protect the health, safety, welfare and morals of the community.
The British Medical Association was formed in 1832, and on the basis of their
proposals for effective professional control, the General Medical Council was

created by Medicine Act 1858.2

27- Reader, op. cit., p. 5.
28- Rcader, op. cit., p. 183.
29- Mason J. K. & McCall Smith R. A, Law_& Medical Ethics, [2nd Ed.] London, Butterworth
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To sum up, the major development of public health service, show that only
through cooperation between the many professional and technical, specialist
participants in the field and specialists in the use of legal techniques, has there been
progress from a limited epidemiologic focus to the broad areas of present concern.

The legal means were found, that is legislative programmes were developed, to
put the development of science and technology at the service of health care, and
sometimes, almost paradoxically, legislation is also needed to deal with the problems
created by technological advances.

Prior to the establishment of effective laws to control communicable disease,
there had been an understanding of the factors which were responsible for the spread
of communicable disease, and of the vectors by which particular diseases are spread.
However to legislate was also important in controlling communicable diseases.
Neither medical science nor law can work independently. In the field of health care
they must work together, as has been evidenced in the area of environmental control,
such as in water and air pollution, in the field of food and drug control, in

occupational health and environmental health generally.

2.5 The drawback

In current times, however the medical practitioner faces serious problems due to
litigation. Either he is the potential evidence giver regarding the medico-legal
problems upon which legal decisions are based, or he may be personally sued.
Though his effectiveness is an absolute necessity, such a situation disturbs his
attitude, and may result in his having to decide whether to continue in practice,
where or what to practice, whether to be insured, and whether to fight a law suit.

Obviously such elements affect the doctor and indirectly his patients and the

quality of medical care they receive. Consideration of some aspects of this problem

1987, p. 9.



will be discussed in later chapters.
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CHAPTER THREE
Health Policy and the National Health Service

This chapter provides an introduction to the policy of health services in the
United Kingdom. It is concerned with the process of health policy-making and
implementation. The aim is to assess the organizational set-up of the National Health
Service [NHS], its history and development; and the way in which policies for health
services are made and implemented in central government and health authorities.

The chapter also examines the impact of the health service and considers which
groups have power over policy-making. In addition it will briefly assess the current
review of the health service.

The National Health Service was established in July 1948. Public provision for
medical care was not, of course, new.

The service was built upon older foundations whose shape was sometimes all too
evident in the administrative arrangements, buildings and even attitudes carried
forward into the new structure. !

The most significant feature of the NHS was the assumption by the state of major
responsibility for financing and planning medical care in order to bring it within the
reach of the whole population. Eckstein called it the only piece of pure socialism
enacted by the post-war Labour Government.2 The government left its mark in
two particular ways. One was the virtually complete nationalization of the hospitals
formerly owned by local authorities and charitable organizations. Since non-hospital

services were treated differently, this had the effect of institutionalizing the growing

1- Allsop Judy, Health Policy and The National Health Scrvice, Pub. Longman, Londonp 1984,

p-11.
2- Eckstein Harry Horace, The English Health Service, Cambridge Harvard Press, 1964, p. 172 &

Preface.
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separation of hospital from community medicine. The other was the commitment in
principle to provide medical care without charge to the user at the time of
consumption. The service was to be universal, in the sense that it covered the whole
population, comprehensive in that it was intended to meet any need for medical care,
and for the most part free [although, the principle had to be modified in those parts
of the service that were least able to resist consumer demand]. It thus differed from
the pattern of medical services in many other countries where some payment is made
by the user, or state services are limited to particular classes of citizen e.g. the
elderly, the indigent or insured workers.

"Good health is the bedrock on which social progress is built. A nation of
healthy people can do those things which make life worthwhile and as the level of
health increases so does the potential for happiness."3

"Health affects every aspect of life. Our ability, to work, to play, to enjoy our
families and to socialize with friends, all depend crucially upon our physical well-
being. Serious illness creates enormous pain and suffering, and even minor, transient
ailments can be depressing psychologically, and ill health which leads to death makes
all other services of satisfaction irrelevant."4

Those quotations underline the twin values which underpin intervention by
modern governments in the pursuit of health policies. Good health is seen as a
positive benefit to both the individual and to the general public, and the provision of
health services has been justified in terms both of fulfilling individual needs and as
necessary for national progress. The development of health services and policies for

health has in consequence been part of the growth of modern welfare states.”

3- Ministry of National Hecalth & Welfare, Canada Ottawa, Ministry of Hecalth Press, 1974,
preface.

4- Lc Grand Julian Stratcgy of Equality, Redistribution & Social Service, Allen & Unwin,
London 1982, P. 23.

5- Ronald G. S. Brown, The Change in Natinal Health Service, (2nd Ed.], by Routledge & Kegan
Paul, London 1978, P 21.
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It is salutary to review the legislation which created the framework and basis of
the service which has now come of age, it being over forty years since the passing of
the first National Health Service Act.

It will be useful in this introductory assessment to record what were the main
points of progress in medicine, prior to the establishment of the National Health
Service Act 1946, in the years 1832—1948, respectively, and leading upto the

National Health Service Act of 1977.

3.1 The Development of Medical Opinion and Origins of Public Pealth

Administration

This section traces the beginning and the development of public action for the
health of the people up to the year 1900 in the first instance.

In 1847 Dr. W. H. Duncan was appointed to be medical officer of health for
Liverpool, and in 1854 John Simon, the first Medical Officer of Health for London,
looked forward to the time when there would be a National Department of Health
with a Minister of Health. responsible to Parliament, and with the mandate 'in the
widest sense to care for the physical necessities of human life.'0

The first of these events, in the realm of practice, marks the beginning of the
public health system in England. The second in the realm of ideas marks the
beginning of the slow logic of events which resulted in a National Health Service Act
nearly 100 years later.

The NHS, established in 1948, was not a new radically policy of the British
welfare state. It was the product of evolution. Behind it lay centuries of tradition in
the provision of health care and the organization of medical practitioners. It was

preceded by the National Health Insurance Act of 1911, which provided a form of

6- Public Health Journal, The Socicty of Community Medicine, V. 101 ¢/o The Royal Institute of
Public Health & Hygicne, 28 Portland place, of 1987, p. 152.
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health insurance for low and lower middle income workers, and by the infamous
Poor Law, which governed public welfare policies for centuries. ’

It is no accident that public provision of medical care has had a long association
with public provisions for the relief of poverty. Prior to the 20t century, the
medical profession had very little of value to offer in the market place. The general
practitioner could often do little more for his patients than to comfort and console
them. Similarly, hospitals were not primarily institutions devoted to healing - they
were places where people went to die. 8

For those who came to rely on public welfare, then, there was often little
distinction made between "care" and "medical care" indeed there was rarely any
reason to make such a distinction. It is for this reason that the historical origins of
socialized medicine in Britain today are to be found in the British policies toward the

relief of poverty- policies that were established centuries ag0.9

3.2 The Social Consequence of the Industrial Revolution

Calye's!0 conditions of the people questions begin from the fact, and the social
consequence, of the Industrial Revolution. The facts are in the Blue Books!! and
the responsible histories, and they would be scarcely credible if they were not in

contemporary records and beyond dispute. To quote from industrial history.

Even in 1840 the results of their suffering were scen in the carly deaths of the majority of
children in the crippled and distorted forms of the majority of thosc who survived ....'well can |
collect' said Lord Shafiesbury in the House of the Lords in 1873, in the carlicr periods of the
factory movement, waiting at the factory gates to see the children come out, and a sct of sad,

dejected, cadaverous creatures they were. In Bradford especially the proofs of long and cruel toil

7- Sce R.W. Harris, National .Health. Insurance, 1911-1946 London 1946, p 38.

8- Horace, op. cit., p. 62.

9- Horace, op. cit., p. 62.

10- Ross James Stirling The National Health Service in G. B., An Historical and Descriptive Study,
Geoffrey Cumberlege, Oxford University Press, London 1952, p. 26.

11- ibid at p. 20.
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were most remarkable, 12

3.3 The Health of the Industrial Population

The salient facts were the poverty and degradation of the people in the
industrial towns with their concomitants: first the appalling sanitary conditions,
including the widespread collecting of human excreta as a source of gain, and second
the terrifying dangers of epidemic disease. 13

From this background these fifty years, 1850 - 1900, saw first the beginnings of
public health legislation in England and then the development of the public health
system and practice. It is natural and right that the citizen should note with
satisfaction the landmarks of public health progress through these years. But the true
character of these years was that of a desperately slow and imperfect emergence of
the industrial population from their social and economic conditions. Health should
have been the strongest driving force for social and economic reform, instead of
which it was allowed to be the resultant subject to the best that the doctors and

medical officers of health could do in the unequal struggle. 14

3.4 Legislative Reform

The statesmen of the period following the Napoleonic wars and the Industrial
Revolution had a heavy responsibility for the wellbeing of the country. In this health
had to wait its turn. Following the Reform Act of 1832 there came in 1834 the
Reform of the Poor Law and the establishment of the poor law commission.!> Next
the first Public Health Act became law in 1848 and created the General Board of
Health, a central department to encourage and supervise public health activities

throughout England and Wales. 10

12- ibid. at p. 20.

13- ibid at p. 26

14- ibid at p. 28.

15- Eckstein, The English Health Service Cambridge 1964 p 10. cf. Stirling, op. cit., p. 28.
16- Stirling, op. cit., p. 11. & cf. Public Health Act 1848,
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In the meantime Sir John Simon, a surgeon from St. Thomas, had been appointed
Medical Officer of Health for London in 1848, and held the post till 1855. Simon's
work defined the conditions and means of progress of public health, namely a strong
parliamentary and general public support for a defined public health policy on a

reasoned conversation of the public need and interest. !’

3.5 Legislation Establishment

A Royal Commission on the sanitary administration of the country reported in
1871.18 Its recommendations went to the essentials of central and local
organizations and led to immediate legislation which was a landmark in public
health. The Local Government Board Act of 1871 created a central department for
health and kindred matters under a responsible Minister. The new department took
over the administration of the Poor Law from the Poor Law Board and the various
function of the Privy Council and the Home Office in matters of public health and
sanitation. Simon became its Medical Officer of Health. This should have been a
great gain, but he found himself nearly powerless against the reactionary Poor Law
element within the Board and he resigned in 1876. 19

Many other Acts had been passed during these fifty years designed directly or
indirectly for the promotion of the health of the people. These included, for
example, the Vaccination Act of 1853 and the sewage Disposal Act of 1865-7. Then
came the great Public Health Act of 1875, codifying the whole of public health law
and embodying new provisions. It was Simon's legacy to the nation. Consequently it

continued as the principal Act, the Act of 1936.20

17- Frederick F. Cartwright, A Social History of Medicine, London, Longman, 1977, p. 110.
18- Stirling, op. cit., p. 30.

19- Stirling, op. cit., p. 30.

20- Cartwright, op. cit., p. 111.
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3.6 Establishment of the Ministry of Health and Down's Report
Concerning Medical and Allied Services

Developments continued to take place and notable studies and reports on health
policy appeared from to time.

The Act of 191921 had created a Ministry of Health and one of the Minister's
first acts was to ask the new consultative council, with Lord Dawson as chairman, to
report on the schemes necessary for the systematized provision of such medical and
allied services as should in the council's opinion be available for the inhabitants of a
given area.2?

The report stated that the organization of medicine was failing to bring the
advantages of medical knowledge adequately to the people. There was an increasing

conviction that the best means of maintaining health and curing disease should be

made available to all citizens. This could only be effected by new organization.

Preventive and curative medicine can not be separated on any sound principle and in any
scheme of medical services must be brought together in close co-ordination. They must likewise
be brought within the sphere of the general practitioner, whose dutics should embrace the work
of communal as well as individual medicine ....the present trend of the public health scrvice

towards the inclusion of certain special branches curative work is tending to deprive both the

. . . . 23
medical student and the practitioner of the expericnce they need in these directions.

The service to be provided must be available for all classes of the community,
and would be provided mainly through a system of health centers, in two categories,
primary or general practitioner centers, and secondary or specialist centers. The
teaching hospitals would have their place in relation to the secondary centers.

Supplementary services would be needed for tuberculosis, mental disease, epilepsy,

21- The Ministry of Health Act of 1919

22- Great Britain of Health, Consultative Council on Mcdical & Allicd Services, Interm Report of
the Future Provision of Medical & Allied Services [Chairman, Lord Dawson] HMSO, London 1920).
23- Lewis Jane, What Price Community Medicing? G. B. Brighton Wheatsheaf, 1986, P. 18.
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certain infectious diseases and orthopedic treatment. "The dominant purpose was to
provide the best service for the health of the people ..... we are well aware that the
realization must be allow to construct any part well and avoid mistakes in local

effort, the whole design must be before the mind. This is an undertaking which can

be started at once and steadily proceeded with."24

3.7 British Medical Association Report on General Medical Services
for the Nation

In 1930 the B M A issued a comprehensive study entitled 'Proposals for a
Medical General Service for the Nation.'?5 The scheme starts from the health
insurance system which should be extended to the dependents of the insured person
and to all others of like economic status. It would give full medical services including
specialist treatment through the family doctor. It would also give full dental and
ophthalmic benefits and full maternity service.

Changes in the areas of public administration would be required. The objects
were: 1} to create a system of complete and all embracing units for local public
health administration by removal of such functions from country district councils
below a certain size; and 2} to treat hospital services and related medical services as
regional problems. The status of the Medical Officer of Health would be
strengthened as the chief adviser to the Local Authority on health matters. 20

The statements on hospital policy would entail far-reaching changes. The
hospital service would be on a regional basis with the closest integration of the
hospitals within each region. The new factor was the development of municipal
hospitals from 1930 onwards. The governing bodies and medical staff of voluntary

hospitals would now have to adjust themselves to the altered conditions. As regards

24- Lord Dawson M. Officer, Mcdicine and the Stat, London [1920], pp. 223-4 .
25- Stirling, op. cit., p. 56. cf. Lord Dawson, loc. cit., p. 223.
26- Jane, op. cit., p. 17.
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entitlement, the Local Authority was under an obligation to recover the expense of
hospital treatment from general hospital patients unless the patient could not
responsibly be expected to pay in full. This would certainly lead under the BM A's
general plan, to a further extension of hospital contributory schemes.?2”

These studies were valuable as studies of policy and of broad lines of action.
They prepared the way for the more comprehensive medical planning commission

set up in 1940.28

3.8 The Beveridge Report

In June 1941 Sir William Beveridge chaired an Inter-Departmental Committee
to undertake, with special reference to the inter-relation of the schemes, a survey of
the existing national schemes of social insurance and allied services including
workmen's compensation, and to make recommendations.Z?

The report was submitted on 20 Nov. 1942. The theme of the report was the
provision of social security and it was necessary to make three famous assumptions.
A] systems of children's allowances, B] comprehensive health and rehabilitation
services and finally C] a policy of maintainance of employment.30

The writer's concern is with assumption B. The case for it was not argued in the
report: it needs little emphasis. But the point is strongly made that a comprehensive
health and rehabilitation service is a logical corollary to the payment of high benefits
in disability, to reduce the number of cases for which benefit is needed

The definition and scope of the health service under assumption B, is based on

the objects of medical service given by the planning commission. The assumption

27- Gemmill, British Scarch for Health, University of Pennsylvania 1960, P. 18.

28- B M A Report, On a General Service for the Nation, London 1940.

29- Sir William Beveridge Report in Bricef, Social Insurance & Allicd Services London 1942, P.
3.

30- The Westminister Scrics, Trends in the Natinal Health Service, V. 3 1964, & NHS Act 1046, P.
78.
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was that a comprehensive national health service would insure for every citizen
whatever medical treatment was required and would ensure also the provision of
dental. ophthalmic and surgical services and rehabilitation after accidents, rather
than payment in respect of medical treatment.3!

The ideal plan, however, from the standpoint of social security, was that the
health service should provide full preventive and curative treatment of every kind to
every citizen without exception and without economic barrier at any point. Under
this plan there would be simply a partial contribution in the compulsory rates which
would be transferred annually in a bulk total from insurance funds to the votes of the
health department. 32

The report was formally submitted to Ministers on 20 Nov. 1942. The
government's study of the Beveridge proposals was by no means complete but the
government accepted the three assumptions of the Report in principle, including

comprehensive medical treatment.33

3.8.1 To effect the plan

The Government announcement made in the House of Commons in 1943 was
followed up at once by Ministers. Their intention was to proceed in three stages:

1. There would be confidential and quite tentative discussions with the medical
profession and the health authorities.

2. Ministers then would prepare a general plan and would publish it in a white
paper for public discussion.

3. The Government would determine formally the general plan. This would be
embodied in the Bills which the two Ministers would prepare and present to

Parliament.34

31- Medical Planning Commission, British Medical Journal, 1042, P 743,
32- F. Cartwright Fox, A Social History of Medicing  London, Longman 1977, p. 170.
33-ibid p. 173.
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The confidential and exploratory discussion took place in 1943 with
representative groups. There was a medical group nominated by the B M A in
association with the Royal College, and in addition there was a group representing
the voluntary hospitals. The third group represented the Major Local Government
Authorities. Consequently, the progress of the Bill was then strongly contested, both
in standing committee and in the full House. Lastly, Lord Beveridge spoke on the

large broad public policy of the measure. The passage should be quoted fully:

"I give my whole hearted support to the Bill in particularity all its main fcatures. Of course
this does not do cvery thing that is wanted to promote the health of the people of this country. It is
not intended to. Health depends on housing, nutrition, sanitation and and so on. But the Bill does
do two quite essential things within its own field. The first is that it removes completely the
economic barricer between sick persons and the best possible treatment for them.... The second
thing that the Bill docs is to set up for the first time a true Ministry of Health, a national authority
with the duty and with the power of attacking diseasc as a national encmy. [ hope ....it is going (o
be a continual irritant to authorities which are not getting on sufficiently well with housing ,

sanitation and nutrition by saying, this is causing to do a good deal more than we nced.” 33

After the acceptance of several Lords amendments by the Commons the bill
received the Royal assent on 6 Nov. 1946 When the Bill became law, considerable
spade work was necessary before implementation and the appointed day was fixed
for 5t July 1948.36

As a result the moral duties of the citizen had to be accepted in balance with their
normal rights. The law and practice and the changing social customs of the land, at
their best, offer a rough and ready and developing adjustment of this balance. The
complete citizen recognizes this adjustment for the moral bond of honour and
service which it is.

Britain was the first country in the world to offer free medical care to the whole

34- ibid P. 93.
35- Cartwright, op. cit., p. 110; loccit., The NHS p. 93.
36- Levitt Ruth, The Reorganization NHS London, Croom Helm1977, p. 17.
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population. Many other countries had developed compulsory health insurance
schemes, but under them rights to health care were generally confined to those who
paid contributions and their dependents, and to pensioners.

Still with the basic indicator of medical need rather than ability to pay the
National Health Service Reorganization Act of 1973 came in to operation.

Following the implementation of the 1946 Act in July 1948, the health service
was organized into three district parts which were managed and financed separately.

These were - the hospital service, the local health authority service, and the
general practitioner service. In order to improve the service to the patient and to
ensure a more efficient use of financial and other resources the service was
eventually reorganized into a single management structure, covering central,
regional, area and some times district levels. The reorganization was effected by the
N H S Reorganization Act 1973.37

In 1977 the provision of 1946 Act and most of the provisions of the 1973 Act
were consolidated into the National Health Service Act 1977 The principal duty
enunciated in section one of 1946 Act was repeated in the 1977 Act {s. 1}.

On 8% August 1980 the Health Services Act 1980 received the Royal Assent.
This conferred on the Secretary of State power to make certain changes in the

structure of the N H S if he thought it was desirable so to do.3®

3.9 Complaints about the National Health Service's Deficiencies

The image of the British NHS is becoming increasingly tarnished by newspaper
headlines, British hospitals have been well on demonstrations, with heavy demands
by the majority of all medical and public health workers of the nation. Amongst
other workers of the nation, demanding for better service for better employment

conditions were included.

37- Ibid at pp 24-25.
38- D. Finch, Health Service Law, London, Sweet & Maxwell 1981, p. 9.
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The investigative research of British economist Dennis Lees recently
summarized the judgment of many, "when he wrote that "the substitution of
socialized medicine for private medicine has not led to more medical care, to better
medical care, or to more equal distribution of medical care. There is in Britain to-
day grave uncertainty about both the availability and quality of medical care."3Y

Similarly, Professor Alwyn Smith, President of the Faculty of Community
Medicine, said on the problems of the NHS, "Britain was the leader of public health a
generation ago. It has now lost that position of pre-eminence with the result we are
falling behind our neighbours in those very areas- child health and immunization,
health promotion and prevention where we should be in front.40 David McKie
quoted from a report about the condition of nursing. "We are very concerned” it
declares "at the present acute shortages of nursing in some areas, and more so at the
prospect of a general shortage in the future, which poses a serious set back to the
national health service. The measures taken so far have clearly been insufficient to
avoid shortages developing."*!

The continuing crisis in the NHS brought a joint statement from the presidents of
the Royal Colleges |of physicians, surgeons, obstetricians and gynecologists| stating

their concern.

"Each day we leamn of ncw problems in the NHS, beds shut, operating rooms are not
available, emergency wards are closed, essential services are shut down in order to make
financial savings. Inspite of the efforts of doctors, nurses and other......, paticnt carc is
deteriorating. Acute hospital services almost reached breaking point. Morale is depressingly
low."42

39- As quoted from John C. Goodman, National Health Service in G B Lessons for the USA,
Dallas Fisher Institute 1980, p. 2.
40- Scc British Medical Journal No. 293 p . 56, 1986.
41- Sce The Lancet London V. 21 "Far Too Few Nurses to Keep the NHS Going, 1987 p. 582 .
42- Sce The Lancet No 8572 London 1987 p. 1411.
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Of all three of the Royal colleges whose president's statement was reported in
the press on Dec.7 "Almost forty years ago their predecessors wrote a letter which
was largely responsible for the avoidance of confrontation between the Government
and the medical profession which might have seriously damaged the NHS at its out
set. This time it is the Government's failure to recognize that it has squeezed the NHS
beyond endurance that threatens the main service objective of equity of access to

health care according to need, and not to ability to pay.43

3.9.1 The 1987 White Paper

The Government has published a white paper entitled "Promoting Better
Health"44 seemingly to ease the criticism from both the media and medical
professions. The White Paper appeared with several welcome proposals. For
example, these include training allowances for primary care nursing and reception
staff, compolsary retirement for family doctors at 70 years of age and financial
support for fluoridation. In general the Government's main stated aims are to raise
the standard of care, to establish a priority of services rendered by the family
doctor, to promote health and to prevent disease.

In order to achieve these objectives, the Government is prepared to invest more
money where it is required, after negotiations with concerned professionals as to the
exact amount.

To make more effective the programme the Government pointed out that extra
money is needed, i.e. by introducing new charges on a private sight test and dental
examination to those who can afford it.43

The Government has proposed to strengthen the family doctor service in order

to promote a measure of better health care by allocating an additional fee to doctors

43- Tbid.
44- presented to Parliament by the Sceretary of State for Social Services, Promoting Better Health:

The Government's Programme Improving Primary Health Care, Nov. 1987.
45- ibid.
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to encourage them to follow up and check their patients in the provision of health
care.

Moreover, as a further improvement the government reviewed a number of
measures, 1. €. to provide information about local medical practices, such as opening
hours and services provided. To accomplish this proposal, a family practitioner
committee and health boards will be required.

Notwithstanding, the procedures for investigating complaints against doctors,
dentists, pharmacists, and opticians established by the National Health Service
[Service Committees and tribunal] Regulations 1974, the government in the White
Paper set out its plan for accepting oral complaints through the regional or district
health authorities. Extended rights to appeal even beyond this are also given.

However, serious complaints are already dealt with by a previous statutory

procedure,46

including allegation that practitioners failed to exercise a proper
degree of skill, and allegations of professional misconduct, but criticisms of a
doctor's manner would not impose liability.47

The decision to support health promotion is admirable, but constraints are likely
to persist. For example, the health check up proposal seems to ignore the past N H S
system of regular health checkups which hereafter may well be hindered by the

imposition of a charge, may and lead to reducing the effectiveness of the health care

system and invites mortality which is contrary to the goal of promoting better health.

3.9.2 The 1989 White-paper Health Service Review
In general terms, the main proposals in the White Paper are intended to be
implemented by 1991; the government summarizes the aims of the White Paper as

follows:

46- ibid.

47- ibid.
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1] "to give patients, wherever they live in the U. K. better health care and greater
choice of the services available; and

2] greater satisfaction and rewards for those working in the National Health
Service who successfully respond to local needs and preferences.”48

In order to achieve these aims, the White Paper outlines a number of strategies,
which can be summerised as follows.

1. Self-governing hospitals:- The government intends to make available as many
hospitals as possible independently. Although all hospitals are eligible to have a self-
governing status, in the first instance it is in the large hospitals that the self-
governing process is likely to take place. In due course, it will be left to Regional
Health Authorities to identify the suitable hospitals for self-governing status and to
encourage such hospitals to go independent.

The proposal indicates that new management and services should be audited, and
outlines how self-governing hospitals should pay for such services. Managers will be
free to decide the salary scale of their staff, and staffs in self-governing hospitals are
to be given the chance to remain in the N H S scheme or to make other
arrangements.

2. Funding hospital services :- In this part the working paper explains how the
allocation of regional and district funding will be based, besides indicating the types
of contracts that could be made between purchaser and suppliers of hospital services.
Also it considers the funding of N H S staff for undergraduate medical and dental
training.

3. General practice:- this document explains ways of reducing waiting lists for
operations, and surgical diagnostic procedures which will come under the allocated

budget, and information on how practices pass over to Regional Health Authorities

48- Presented to Parliament by the Sccretary of State for Health, Working for Patient, The Health
Service Caring for the 1990s, Her Majesty's Stationery Office London, January 1989 .
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will need to reach agreement on their budget level.

4:- Guidance on prescribing budgets for General Medical Practitioners:- to
cover expenses for medicines prescribed by medical practitioners, Regional Health
Authorities will be allocated secured annual budgets to distribute to practitioners.

5. Medical audit:- A fund has been allocated for the development of the audit
system, with the aim of improving medical care.

Discussion will take place between the government and the professions over
arrangements for audit. Meanwhile, a District Medical Audit Advisory Committee
chaired by a senior clinician, will be established by April 1991 in each district.
Moreover it is the government's expectation that for primary care each Family
Practitioner Committee will have a Medical Advisory Group.

6. Family Practitioners Committee:- It is proposed that the family practitioner
committees would decrease their members from 30 to 11. A post will be established
for a Chief Executive who will play an important role in guiding the transition to
re-established Family Practitioner Committees that will be directly responsible to
the Regional Health Authorities rather than to the Department of Health as at present.

The government is determined to end monopoly provision of N H § care, for the
following reasons:- waiting lists are so long; there is a a shortage of staff; the salary
paid by the private sectors is uncomputable; and above all the government sees the N
H S as being in an intolerable condition. It assumes that the solution is not to pour
money in to the system, but to find means by which to manage it more efficiently.

However, such proposals were not accepted by the British Medical Association,
and it launched a campaign against the government's plan as set out in the Health
Service White Paper, claiming such reform would seriously damage patient care.

Dr. John Marks the B M A'S Chairman said that the proposal will lead to
fragmented service and would destroy the comprehensive nature of the existing

service.49 Dr. Marks added that, the changes would put the clock back to the time
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when patients were hunted by doctors anxious to increase their income. So he
warned that the doctors who increased their lists would have less time to see patients.

From the point of view of patient care the BMA emphasizes its point, that the
proposals in the White Paper are unlikely to be practicable, though debate should
take place on the value of the change.50

However, it would be unwise to reject the White Paper totally. It is arguably
building on a trend already under way, and may only be confronting a not surprising
reluctance to seek different ways of tackling problems. In addition the service has
not been encouraged to respond critically and selectively to different proposals. On
the other hand, the government should recognize why its White Paper is opposed
with such antagonism and seek to answer the opposition with concrete answers
instead of trying to reassure blandly.

Moreover, the B M A Council approves the aims, but not the means, of the NHS
review set out in the White Paper. The Council has restated its warning that the new
arrangement is unlikely to meet the needs of patient care in the N. H. S., will lead to a
fragmented service in which existing services might be diminished.51 The points
made are: the proposals in the white paper will reduce the standard of the NHS
patient care because it will require extra funding.

- The government's main purpose seems to be to contain and reduce the level of
public expenditure directed to health care.

- The proposals would increase the administrative accountancy cost of the
service.

- The proposals ignore the rising costs of providing services for the elderly and

49- The Guardian and The Times March 3, 1989.

50- British Medical Association, No 6681 V. 298, Tavistock Square, London WCIH 9JR, April 29
1989, P.1129 .

51- British Medical Association, No 6679 V.298 April 15 1989 p. 980.
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for medical advances.

On the other hand it is hard to accept that any service can be immune from
criticism, and the complaints forwarded attack the exceptional favours given to the
rich. but there is independent evidence that the proposal is to some degree
supportable. For example, an interview was held with Professor Alain Enthoven
who is one of America's leading experts on the economics of health care.

In his answer to the N H S review, he commented that, "the White Paper had
weak and strong points: Generally very positive!

I see several good ideas: one is self-governing hospitals. Another is the idea of
mixed economy with private hospitals to compete for the NHS patients as they do to a
limited extent to-day. Another idea is the regions would all receive their main budget
on the basis of location, adjusted for age, morbidity and the like adjustments. Greater
delegation to the local level is a good idea.

Some experimentation with budget holding by general practitioners is an idea
wellworth exploring, though I have reservations about how the government
proposes to do it.?

When he commented on the weak points he said:

"The main weak point must be the lack of specificity about how the good ideas
will be put together in a working system.">3

Furthermore he puts importance on pilot studies: "demonstration projects are a
very good idea. Proposed innovations should be developed locally with people who
are keen to try them, it is mistake that the government is against it

These suggestions, if they were not in the image of America’s health care system,

would have been helpful, but British society is unlikely to appreciate the U S health

care system. Indeed as it can be seen from the recent surveys that this support for the

52- British Medical Association, No. 6681 V. 298, April 29 1989, p. 1166.
53- Ibid.

54- Ibid.
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reforms has not greatly changed the volume and range of protest from around the
country, which has become unusually strong.

As a result there is no doubt the crisis has changed opinion in the Conservative
Party. In May 1989 the poll for Labour in the Vale of Glamorgan represented a
spectacular win, at least some of which seems to have come about as a result of
concern about the N. H. S.5

The Vale of Glamorgan had been Tory-held for 38 years, but Labour
overturned this, increasing its share of the vote, and projected to a national election
shows 429% for Labour and 38% for Conservative.

The 'Guardian commented’ that "It was, without any doubt, the future of the
NHS and the conduct of the Prime Minister which emerged as the issues which swept
the Labour candidate to the commons for the first time and possess the seat of the
Tories for the first time in 38 years." And this was seconded by another
commentator "...Despite all their recent tribulations, despite even the anger and
mistrust which, as the Vale of Glamorgan indisputably showed, has been generally

||57 . . \ -
In any circumstances,

aroused by her [PM] plans extensive change in the NHS.
the clearest view of the currently proposed reforms in the NHS will not solve all its
problems. Nor will everybody be pleased with the kind of service that develops as a
result. There will always be dissatisfaction with some of the decisions that are
reached on the balance between the quality and the quantity of the service to be
provided from given resources, between the health care providers,and the
consumers, and between technical efficiency and humanity in specific services. It

cannot be ignored that there is the possibility that present distortion will persist in the

new structure.

55- The Independent , Sutarday 6, May 1989.
56- The Guardian , Sutarday 6 May 1989, p. 4.
57- Ibid at p. 22.
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If resources are insufficient to meet demand, then it is difficult to maintain the
pattern of provision in a free service which does not reflect priority needs. The sense
of the argument is about the kind of medical needs it will take account of and about
those it will leave out. Individuals will have to provide for themselves, either
through self-medication or through buying care that the NHS is unable to provide on
a universal scale.

The current antagonistic pressures against the White Paper have arisen not
because the British are collectively too poor to afford it, but sensibly, because there
are so many other things, i. e. a higher material standard of living as well as better
social and environment services, which they aim at; and they have to make a choice.

Therefore, it seems unlikely that the proposals will benefit those unable to pay.
Besides, a huge fund will still be required to expand technology. If this is so would it
not have been better to make the N HS work more efficiently within the existing
infrastructure?

What is the significance of all these changes, when it might be possible to
improve conditions for both patients and staff within the present one?

Would it be cheaper to maintain and improve present management?

Presumably there is no lack of information regarding the private health care
problems in the U S A, where the consumer is under great financial pressure.58 On
the part of physicians and others in the U S, there is a growing concern with regard
to medical care costs, due to the commercialization of medicine and the physicians’
autonomy, and where because of the sysyem, U S physicians are much litigated-
against, and paper work laden.

It has been pointed out how dangerous it would be for the N H S to follow the

mixed public-private model of the U § style approach. If the government

58- Moor FD. Who Should Profit from the Care of Your Illness? Harvard Magazine, 1965 Nov.-
Dec
45-54.
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succeeded in dissolving the National Health Service, physicians in Britain would
suffer as do as their American colleagues. Hence, from the public's point of view,
one can sense, it might be advisable to hear opinions from both the public and from
politicians on this critical issue of the privatisation of the N H S, and to evaluate
carefully the U S experience before implementing the proposed privatisation of the

National Health Service partially, or as a whole, in the U K.

3.10 Comment

The legislation that established the service assumed that its function was the
promotion of the nation's health by the efficient and equitable deployment of the
resources needed for prevention and treatment of disease and for the alleviation of
suffering resulting from disease that proves to be neither preventable nor curable.
The function of its administration is therefore to ensure that the service pursues these
aims.

In the course of its history the N H S has displayed three potential attributes: the
equitable deployment of health care resources; accountability to the communities
that it serves; and the purposeful pursuit of declared policies.

Equity:- As can be seen from the contemporary atmosphere of opposition the
NHS administration has been handicapped in efforts to redress injustices by the
progressive relative decline in development funds. Although the annual expenditure
of the NHS has steadily increased, even in real terms the increase has not matched
demand.

Accountability;- The Minister is responsible to Parliament for the NHS. More
importantly, the health authorities are so constituted that they have some limited

accountability to the community they serve.

59- Silver GA. The Privatization of Medical Care- Caveat Medicus Postgraduate Med. J. 1985, 61,
1093-95.
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The progressive decline in accountability is unfortunate, although encouraging
interest has been shown in the newly introduced system of regional review. If the
function of the NHS is the promotion of the community's health then it must be
assessed in these terms, and if it is to be accountable in these terms then its
management must embrace and command the necessary means.

Purpose:- in the context of the challenge posed by the complexity of
contemporary health needs, the most important attribute of the NHS is the capacity it
has, or ought to have, to translate its overall aims into specific objectives, the pursuit
of which can be intelligently planned and monitored. Most of the large scale success
in modern health care has been achieved by carefully conceived and executed
programs. The best examples come from other countries, particularly ones much
poorer than Britain. Very poor countries may find it easier to select objectives since
they can not afford to do everything.

Therefore, from a public point of view, health is a social and economic resource,
the promotion and maintenance of which are among the primary considerations of
humanity. If this view is accepted then the N H S may be seen as a productive
enterprise rather than as an expensive luxury.

And as a member state of the World Health Organization the UK is committed to
the view that each individual has the right to the highest attainable level of health.

The optimum deployment of resources requires the maintenance of the most
effective balance of preventive, curative, and caring activities, and adequate staffing
in some of the less popular medical specialties has become a burning issue at present.

Last, but not least, the efficient use of health care resources implies a purposeful
attempt to reduce health variance and demands a degree of strategic and tactical
planning that can be achieved only by a coordinated, publicly accountable system of
management capable of defining and pursuing realistic and specific objectives, but it

seems that one senses the N H S regrettably has shown failure to meet this
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requirement and is currently moving further from it rather than towards it.

This chapter has provided a general overview of the development in the
provision of health care in the U K. It setup the historical and organizational context
by a description of the dynamics of health policy formation. Moreover, in
concluding, the N H S is viewed as a great social experiment, and as a concrete
expression of the development of a more humane attitude to disadvantaged groups in
a society. In short, the service is seen as of the main planks in the welfare state.
Hence, it is for this reason that the attention of the doctors and concerned bodies have
focused on the contents of the recent White Paper.

It is with all this in mind that an account of the service has been given, tracing
first its historical antecedents and the evolution of the policy, and thereafter the story

of its planning and institution, its administration practice, and its larger problems.
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CHAPTER FOUR
Public Health Law

This chapter presents a brief description and analysis of important legal issues in
the field of public health service. It is not intended to be an encyclopedia review of
the vast and growing field of public health law as it applies both to the environment
and personal health care, but rather is a compilation of research studies of selected
1ssues in public health law that have been matters of debate and contention in recent

times.

4.1 Public Health and the Law

The protection and preservation of the public health has been recognized from
time immemorial as one of the necessary duties and as one of the primary functions
of the sovereign power, of the state. Not only government-organized for the
purpose, among others, of safeguarding the health of the people 1but all
progressive governments have realized that upon the efficient and effective
performance of this important duty depends, in large measure, the survival of
society and the social order.

While the remark attributed to one of the Earls of Derby, that "sanitary
instruction is even more important than sanitary legislation” may be accepted as a
truism,2 it is equally true that practical laws, reasonably and equitably enforced,
are essential as a foundation for the public health activities of government.

Education and moral persuasion, desirable as they may be in the practice of
public health, will not bring results unless the people realize that behind them is the

long arm of the law.This is the inexorable law of human nature.

1- Powell v. Pennisylvania[1888], 127 U S 678, 8 S. Ct. 992, 32L. Ed. 253.

2- Sce infra by Dr Charles v. Chapinp. XI.
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The legal aspects of public health administration are as important today as ever,
even though it is alleged, rightly, that the modern science of public health has
emerged from an era of dependence solely upon police measures. While the modern
Environmental Health Officer or Health Officer must be an educator and a
statesman, rather than merely a police officer, many of his duties are still necessarily

concerned with law enforcement. As Dr. Charles v. Chapin has so cogently written:

"Thus the promotion of public health has been largely a matter of compulsion.
The state took away men's property and men's liberty... The rigorous enforcement
of isolation took away men's most cherished right, his personal liberty. Police work
is not pleasant work. It is slow work, and he who does it finds it difficult to obtain the

good will of those whom he coerces.”3

Police work, as Dr. Chapin indicates is slow, arduous, and often disagreeable,
but public health administration need not suffer from these handicaps and defects, if
public health officials are sufficiently conversant with the legal principles applicable

to their professional activities.

Health officers must be familiar not only with the extent of their powers and
duties, but also with the limitations imposed upon them by law. With such knowledge
available and wisely applied by health authorities, public health will not remain

static, but will progress.

4.1.1 Definition of Public Health
Health has been defined by the World health Organization as "a state of complete
physical, mental, and social well-being and not merely the absence of disease and

infirmity.">

3. C. V. ChapinThe Evolution of Preventive Medicine, Janaury 1921, J. A. M. A.76:215.

4- ]J.A. Tobey,Legal Knowledge Essential for Sanitarians, Public Health and The Law Am J. Public Health,

June 1941, 31 : 587.
5- Hanlon, John J. & Geotge E. PicketPublic Health Administration and Practice, St. Louis: C. V. Mosby,

1979, P. 92.



56

Hanol [1979] defines health as:

a state of total effective psychologic functioning; it has both a rclative and an absolute
meaning, varying through time and space both in the individual and group; it is the result of the
combination of many forces, intrinsic and extrinsic, inherited and contrived, individual and
collective, private and public, medical, environmental and social; and is conditioned by culture,
cconomy, law and govcmmcnl.6

Environmental health has been defined by Purdon [1980] as "the characteristics of
environmental conditions that affect the quality of health.... That aspect of public health that is
concerned with those forms of life, substances, forces and conditions in the surroundings of man

that may cxert an influence on human health and wcll-bcing."7

Environmental health includes knowledge and practice of activities designed to
preserve and improve the environment and will always represent a part of public
health programmes. Since environmental is health usually one aspect of public health
programmes, it is of public concern, thus the public aspect of health.

"Public health is dedicated to the common attainment of the highest level of
physical, mental and social well-being and longevity consistent with available
knowledge and resource at a given time and in a given space. it holds this goal as its
contribution to the most effective social development life of the individual and
socicty.”8

Winslow Ydefines public health as "the science and art of preventing discase,
prolonging life and promoting health and efficiency through organized community
effort for;

[a] the sanitation of the environment

[b] the control of communicable infections

[c] the education of the individual in personal hygiene

[d] the organization of medical and nursing services for the early diagnosis and

preventive treatment of diseases, and

6- ibid.
7. Purden Walton A. Environmental Heralth, New York, Acadamic Press, 1980.

8- Pickett,op. cit., p. 92.
9_ Pickett,op. cit., p. 92.
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[e] the development of social machinery to insure everyone a standard of living
adequate for maintenance of health."

Whereas personal hygiene is the care of his personal health by the individual,
Public Health, or Community Hygiene, is the care of community health by the
community as a whole. It may be sub-divided into many branches, for example,
school hygiene, [health education], industrial hygiene, and mental hygiene. Social
hygiene usually means hygiene applied to social amelioration or reform, though the
expression is often restricted to the control of venereal disease. When public health is
on a national basis it is some times termed State Medicine. Sanitary science means
environmental hygiene in relation to water supplies, sewerage, nuisance, and other
matters. Preventive medicine 1s a useful expression somewhat variously employed. It
includes at least the preventive aspects of hygiene. 10

Furthermore a generally accepted definition of public health is that given by C.
E. A. Winslow, Professor of Public Health of Yale University School of Medicine,
who writes:

"Public health is the science and the art of preventing disease, prolonging life,
and promoting physical health and efficiency through organized community efforts
for the sanitation of the environmental, the control of the community infections, the
education of the individual in principles of personal hygiene, the organization of
medical and nursing services for the early diagnosis and preventive treatment of
disease, and the development of the social machinery which will ensure for every
individual a standard of living adequate for the maintenance of health; organizing
these benefits in such fashion as to enable every citizen to realize his birthright of
health and longevity."11

Public health conceived in these terms declares Professor Winslow, will be

10- G.J. Ronald and British Medical Association, Alxander Gowygicene [3rd Ed.|, Edinburgh 1948, p.5.
11- C. E. A. Winslow, The Untitled Fields of Public HealtBeience, Sl [n.g], 23, March 1920, p. 28.
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something vastly different from the exercise of the purely police power which has
been its principle manifestation in the past.

Another professional definition of public health is that given in Sedgwick's
principles of sanitary science and public health,12 where public health is said to
include both personal hygiene and sanitation, together with administrative practices
such as analysis of vital statistics, epidemiological studies and investigations, sanitary
inspections, public health education, public health laboratory services, the
maintenance of clinics, sanatoria, and hospitals and other activities which cannot
logically be classified under personal hygiene or sanitation.

Personal hygiene is defined as the science and art of the conservation and
promotion of personal health, while sanitation or public hygiene is defined as the
science and art of the conservation and promotion of the public health through the
control of the environment. Sanitary science is regarded as the embodiment of the
principles that aid in an understanding of the source of infection and modes of
transmission of disease.

These definitions like all attempts at definition, are approximations only. In law,
definitions are always difficult to arrive at, but courts and eminent jurists frequently
have been responsible for impressive descriptions of, and salient comments on, the
scope and significance of public health. Thus Blackstone wrote that "the right to the
enjoyment of health is a subdivision of the rights of personal security, one of the
absolute right of persons." 13

In delivering an opinion of the United States Supreme Court, Mr. Justice Harlan
stated on 1888: "...it is the settled doctrine of this court, that as government is
organized for the purpose, among others, of preserving the public health and the

public health morals, it cannot divest itself of the power to provide for these

12-S. C. Prescott and M.P. Horwood, Sedwick's,Principle of Sanitary Science and Public HealthNew York

Macmillan, 1935, p. 54.
13- 1 Blackstone Commentarics, 1976, 129.
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objects.” 14

One of the legitimate and most important functions of civil government is
acknowledged to be that of providing for the general welfare of the people by
making and enforcing laws to preserve and promote public health and public safety.
The power to enact and enforce is lodged by the people in the government of the
state, qualified only by such conditions as to the manner of its exercise as are
necessary to safeguard individual citizens from unjust and arbitrary interference.
But under these restrictions, the power exists in ample measure to enable
government to make all needful regulations touching the well-being of society. It is
therefore, extended by a system of legislative precautions, for the protection of the
life and health of all persons within the jurisdiction of the respective country, and
just exception based on standard can be taken to its exercise in any way that is
reasonably necessary and proper for the promotion of the public good and for the
protection of society from things harmful to its comfort, security and welfare. 15

A somewhat modern, although no more convincing, attitude regarding public
health was expressed by Mr. Justice Thompson of the Illinois Supreme Court in an
important decision handed down in 1922 in the following language.

"The health of the people is unquestionably an economic asset and social
blessing, and the science of public health is therefore of great importance. Public
health measures have long been recognised and used, but the science of public health
is of recent origin, and with the advance of science methods have greatly
altered...Among all the objects sought to be secured by governmental laws none is
16

more important than the preservation of the public health.”

And finally the importance of public health 1s epitomized in an encyclopedia of

14- Powell v. Pensylvania,[1888],127 U. S. 678, 8 s ct. 992, 32 L Ed 253.

15- L. Parker and R. H. WorthingtonThe Law of Public Health and Safety and the Powers and Duties of

Boards of Health, Albany, Bender, 1892 sec [
16- Barmore v. Robertson [1922] 302 111, 422, 134 N. E. 815, 22, A. L. R. 835.



60

law with these significant words, "Health being the sine qua non of all personal
enjoyment it is not only the right but the duty of the state or municipality possessing
the police power to pass such laws or ordinances as may be necessary for the

w17

prevention of disease of the people. "Health incidentally, is the state of being

hale, sound or whole in body, mind, or soul, and free from physical and mental

Environmental health borrows the prevention and education philosophy from
public health practice. In essence, public health law is a specialty of administrative
law and environmental health law is a specialty of public health law. Public health
law and its basis are extensively reviewed in the text by Grad [ 1978] 19

Public health law may be defined as that branch of jurisprudence which deals
with the relation and application of common and statutory law to the principles and
procedures of hygiene and sanitary science, and public health administration.

Public health law differs from, and is not a part of, medical jurisprudence, more
properly known as legal medicine or forensic medicine, which is the science dealing
with the application of medical facts to legal principles and legal principles to
medical practice.20

Since medicine is the science and art dealing with the prevention, cure, or
alleviation of disease, public health is sometimes considered to be a branch of
medicine. Actually, however, public health is a science that is broader than medicine,
because it draws for its component parts not only upon preventive medicine and to
some extent upon curative medicine, but also upon the arts and science of

engineering, biology, chemistry, biochemistry, statistics, education, sociology, and

17- 12 Corpus Juris 913 see 39 C. J. S. 811,

18- J. A. TobeyThe Common Health New York, Funk and Wagnalls 1937,

19- Grad Frank, Public Health Law Manua] Washington, D. C., American Public Health Association 1978,

p. 234. cf. Sanford M. Brown, et alEnvironmental Health Law, Prenger Publishers, Westport, Connecteut, US
A 1984, p. 10.

20- James A. Tobey,Public Health Law {3rd Ed.] New York The Commonwealth Fund 1947, P. 9.
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law. 2!

4.1.2 The Development of Public Health Law

Since disease is as old as mankind itself, society has realized from its earliest
beginnings that organized efforts by the sovereign power are necessary to cope with
plague and pestilence.22

In Medieval Europe, the first sanitary laws were promulgated by King John II of
England who issued a royal edict against pollution of the Thames. In 1348, during an
epidemic of plague, Venice appointed a board of health, which established rules for
forty days' isolation of infected persons, thus giving rise to the term "quarantine.” In
1274 Venice imposed a quarantine upon maritime commerce, a procedure which
was followed by other cities.

In the centuries that followed, sanitary ordinances were adopted from time to
time, but when Queen Victoria ascended the throne of the United Kingdom in 1837,
the science of public health was virtually unrecognized by the legislature. Through
the influence of Edwin Chadwick, a lawyer who was secretary of the Poor Law
Commission, physicians were employed to investigate conditions contributing to ill
health. In 1842 Chadwick published a report on the sanitary conditions of the

laboring class and in 1843 a Royal Commission was appointed to study the health of

the large towns and populous dist11'cts.23

As a result of these activities, A General Board of Health was created in England

in 1848. According to Dr. William H. Welch, the modern public health era dates

21- Hanlon John J. and George E. PickettPubli

1979, P. 5.
22-J. A. Tobey,The National Government and Public Health Baltimore, Johns Hopkins Press 1926, Chapter

1.

Practice, St. Louis: C. V. Mosby,

23_ E. Chadwick, Parliamentary General Report on_the Sanitary Condition of the Labouring Population in
Great Britain, Edinburgh at the University Press 1842, p. 67, cf. MH. Jackson, G. P. Morris, P. GG. Smitbh, J.

F. Crawford, Environmental Health Refernce Book, Butterworths, London 1989, p. 5.
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from this event, for he says, then for the first time in human history was the care of

the health of the people fully recognized as an important administrative function of

government.

4.1.3 Early American Health Legislation

The first sanitary legislation in America apparently was an enactment of March,
1647 or 1648 by the General Court of Massachusetts Bay Colony, providing for a
maritime quarantine against ships from the West Indies, where one of the periodic

epidemics of yellow fever was raging.25

Nuisances affecting the comfort, and to some extent the health of the people were
subject to legislative control in the earliest days of the American Colonies. A law for
the control of nuisances was adopted in Massachusetts in 1692, shortly after South
Carolina had passed legislation on the same subject, although the first local board of

health in America was organized in Baltimore in 1793.26

The most noteworthy event in the progress of public health and the development
of public health law in U S was the publication in 1850 of the report of the
Massachusetts Sanitary Commission.27

This report was prepared by number of the Commission Lemuel Shattuck, who
had derived much inspiration from the work of Chadwick of England. Shattuck's
report presents a history of public health legislation, with a complete plan. He
recommended that the laws relating to public health be thoroughly revised, saying,
"we suppose that it will be generally conceded that no plan for a sanitary survey of
the state, however good or desirable, can be carried out into operation unless
established by law. The legislative authority is necessary, to give it efficiency and

usefulness. The efforts, both of association anf individuals have failed in these

24- W. H. WelchPublic Health in Theory and Practice New Haven, Yale University Press 1925, 58.
25- H. S. MustardGovernment in Public Healith Commonwealth Fund, New York 1945, p. 61.
26- Baltimore, Health News, Dec. 1943.

27- This document is readily available in volume [ of State Sanitation, by Whipple, op,  cit.
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matters. 28
The first instance in which the scope public health law came up for discussion in

a court of final appeal was in the case of Gibbons v. Ogden,?% Decided by the United

States Supreme Court in 1824. Although the legal quotations involved in this case
were whether navigation was commerce and whether the regulation of interstate
commerce was a federal or state power, both sides in their arguments had used
quarantine acts as example upholding their contentions. The court in ruling that the
Federal Government had the power to regulate interstate commerce, discussed state

laws coming under the police power in these words:

"They form opcration of that immense mass of legislation which embraces cverything
within the territory of the state not surrendered to the general government, all which can most
advantagcously be exercised by the states themsclves. Inspection laws quarantine laws, health

laws of cvery description... are component part of this mass.”

The earliest discussion of a state court pertaining to public health matter

apparently is that of Coates v. Mayor and Aldermen of New York City, 30 decided

in 1827. This case upheld as valid a city ordinance regulating burials, despite the
contention that the ordinance violated the constitutional privilege of freedom of
contract. The Court ruled that the ordinance was a public measure and a policing
regulation, to which the right of freedom of contract must yield, since all property
must be so used as not to injure others.

The first, and for many years the only textbook on public health law in the u s

was that written in 1892 b