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PREFACE*

The p r im a ry  s o u rc e s  w hich  I  have u se d  i n  t h i s  work 
a re  m a in ly  th e  O ld T estam en t i n  Hebrew, in c lu d in g  
E n g lis h  and German t r a n s l a t i o n s ,  a s  w e l l  a s  th e  M ishnah* 
I  have a ls o  c o n s u l te d  s ta n d a rd  t r a n s l a t i o n s  o f  th e  
p r i n c i p a l  e a r l y  o r i e n t a l  la w s , v iz*  th e  B a b y lo n ia n , 
A s s y r ia n  and H i t t i t e  codes* I  have r e a d  and c r i t i c i s e d  
i n  p a r t s  c e r t a i n  w orks d e a l in g  w ith  Hebrew and o th e r  
a n c ie n t  law s* F u r th e rm o re , I  have  a v a i le d  m y se lf  o f  
com m entaries on books o f  th e  O ld T es tam en t, o f  B ib le  
D ic t io n a r i e s  and g e n e r a l  E n cy c lo p ed ias*

The o r i g i n a l  p a r t  o f  t h i s  t h e s i s  i s  c la im e d  to  
be  i n  i t s  g e n e r a l  m ethod o f  exam in ing  th e  v a r io u s  la n d  
and p ro p e r ty  law s in  th e  P e n ta te u c h tw ith  th e  v iew  o f  
d is c o v e r in g  w h e th e r  th e s e  a re  n e c e s s a r i l y  o f  l a t e  
o r i g i n ,  w h e th e r th e y  b e lo n g  to  d i f f e r e n t  a u th o r s ,  o r  
w h e th e r  th e y  a re  in c o m p a tib le  w ith  one an o th e r*
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INTRODUCTION .

In  t h i s  t h e s i s  w hich  c o n c e rn s  i t s e l f  w i th  B i b l i c a l  la n d  
and  p r o p e r ty  l a w s , I  have  e n d eav o u red  t o  s t a t e  and  r e a r r a n g e  
a l l  th e  law s o f  th e  P e n ta te u c h  on t h i s  s u b j e c t ,  a s  w e l l  a s  
t o  c o l l e c t  from  th e  O ld T es tam en t su ch  o t h e r  r e f e r e n c e s  o f  
l e g a l  p r a c t i c e  a s ,  I  th o u g h t,  may have a  b e a r in g  on  th e  
t r e a tm e n t  o f  o u r  s u b je c t*  F u rth e rm o re , I  have s t a t e d  th e  
c o rre s p o n d in g  law s i n  th e  M ishnah w ith  a  v iew  o f  show ing 
w here a  p o s s ib l e  d ev e lo p m en t, a m p l i f i c a t i o n ,  o r  l i m i t a t i o n  
o f  and  a d d i t io n  to  th e  P e n ta te u c h a l  law s h a s  b e en  e f f e c t e d  
by th e  a r c h i t e c t s  o f  th e  M ishnah , th e  R abbis*  In  a d d i t io n ,
I  have q u o te d , f o r  c o m p ariso n , th e  v a r io u s  s i m i l a r  law s in  
th e  B a b y lo n ia n , A s s y r ia n  and H i t t i t e  c o d e s . The q u e s t io n  
o f  th e  o r i g i n  o f  th e  M osaic law s i n  r e l a t i o n  to  th e  a n c ie n t  
o r i e n t a l  co d es  h a s  n o t  b een  gone i n to  h e r e ,  b u t  our. v iew  i s ,  
a s  G ran t ( The Hav e r f o r d  Symposium  on  Arc h e o lo g y  and  B ib le ,  
p . 52) q u o tin g  J i r k u  p u ts  i t ,  *The Hebrew law s a r e  in  o r i g i n  
in d e p e n d e n t o f  th e  o th e r  o r i e n t a l  la w s 1**

When d e a l in g  w ith  th e  la n d la w s , i t  i s  im p o r ta n t  to  
remember t h a t  th e  g e n e r a l  and  suprem e p r i n c i p l e  g o v e rn in g  
th e  l a n d  law s i s  t h a t  th e  la n d  b e lo n g s  to  God. A ll  have 
e q u a l  r i g h t s  to  th e  e a r t h (  Num.26 ,5 2 -5 4 )  and  th u s  e q u a l  
a c c e s s  to  th e  la n d  w hich  was to  b e lo n g  to  I s r a e l*  H .S p en c e r
( S o c ia l  S t a t i c s ) sa y a  in  c h a p te r  9 o f  h i s  book t h a t  tte q u i ty  
does n o t  p e rm it  p r i v a t e  p ro p e r ty  in  th e  l a n d f  p a r .* ) * * , th a t  
rt i t  i s  im p o s s ib le  to  d is c o v e r  any mode i n  w hich  la n d  can  
become p r i v a t e  p ro p e r ty  (p a r  * 4 )"  and th fc t " th e  v e r d i c t  g iv e n  
by p u re  e q u i ty  d i c t a t e s  th e  a s s e r t i o n ,  t h a t  th e  r i g h t  o f  
m ankind a t  l a r g e  to  th e  e a r t h ' s  s u r f a c e  i s  s t i l l  v a l id }  a l l  
d e e d s , custom s and Haws n o tw ith s ta n d in g  (p a r* 4 )"*  As f a r  
a s  I s r a e l  was c o n ce rn e d , th e  la n d  was g iv e n  by  God i n  u s u f r u c t  
to  t h e  n a t io n ,  and was to  b e d iv id e d  among th e  t r i b e s  and  '
f a m i l i e s  •  th e  p r i n c i p l e  b e in g  to  a l l o t  to  e ach  t r i b e  and 
fa m ily  la n d  in  p r o p o r t io n  to  i t s  num bers.

The a c c o u n t o f  th e  d i v i s io n  in  th e  book o f  Numbers 
36  and Jo s h u a  13**19 i s  o b v io u s ly  f r a u g h t  w ith  d i f f i c u l t i e s  
and d e fe c ts *  I t  i s  found  i n  th e  f a c t  t h a t  no m en tio n  i s  made 
o f  th e  f e r t i l i t y  o f  th e  v a r io u s  p a r t s  o f  th e  c o u n try , and  u 
u n le s s  th e  g e o g ra p h ic a l  p o s i t i o n  o f  e v e ry  d i s t r i c t  was 
c o n s id e re d  when p a r c e l l i n g  o u t  th e  l a n d ,  o b v io u s  i n j u s t i c e s  
m ust have a r i s e n .  T hat P a l e s t i n e  was once  a  f e r t i l e  c o u n try  
i s  m a in ta in e d  by  th e  g r e a t e s t  Am erican e x p e r t  on s o i l  
c o n s e rv a t io n ,  Dr* C. L ow derm ilk , P a l e s t i n e .  Land o f  p ro m ise . 
R ecourse  was ta k e n  to  th e  l o t  (Nu* 26 ,55*33*54) when d iv id in g  
th e  l a n d ,  o b v io u s ly  t o  p re v e n t  je a lo u s y *  T h is  l o t  was a  
r e f e r e n c e  o f  th e  m a t te r  t o  God to  whom th e  la n d  belonged*
Dr* C a ss in  i n  h e r  book L* A doption  a  N u z i. h o ld s  t h a t  th e  
r e a s o n  why i n  H a r i te  law  th e y  w ere o n ly  a llo w e d  to  s e l l  la n d  
when th e  p e rs o n  to  whom i t  b e lo n g s  was a t  th e  same tim e  
a d o p te d , i s  t h e  same a s  in  Hebrew law , v i z .  t h a t  th e  la n d  
b e lo n g s  to  God. P ro f*  M.W eir in  h i s  re v ie w  o f  h e r  book in  
th e  B u l l e t i n  o f  th e  Schoo l o f  O r ie n ta l  S tu d ie s . London 1939 
d is a g re e d  w i th  h e r  e x p la n a t io n  o f  th e  f i c t i t i o u s  a d o p tio n  i n  
Nuzi* O f c o u rs e , a s  w i l l  be  se e n , i n  Hebrew law  th e  s a le  o f  
la n d  f o r  more th a n  49 y e a r s  w as p r o h i b i t e d .  Jo se p h u s  s t a t e s  
t h a t  th e  la n d  was n o t  d iv id e d  a c c o rd in g  t o  i t s  s iz e  b u t  i n  
acco rd an ce  w ith  i t s  f e r t i l i t y  and w o rth . He sa y s , (A n t. J . l *  
2 1 ) *So he  (Jo sh u a )  s e n t  men to  m easu re  t h e i r  c o u n try , and 
s e n t  w ith  them some g e o m e tr ic ia n s  who c o u ld  n o t  e a s i l y  f a i l  
o f  know ing the  t r u t h ,  on  a c c o u n t o f  t h e i r  s k i l l  i n  t h a t  a r t .
He a ls o  gave  them a  c h a rg e  to  e s t im a te  th e  m easure o f  t h a t



p a r t  o f  th e  la n d  t h a t  w as m ost f r u i t f u l ,  and w h a t was n o t  so 
good* .*  And a lth o u g h  i t  so  f a l l  o u t ,  and t h a t  i t  i s  f o r  th e  
m ain  m o u n ta in o u s  a l s o ,  y e t  d oes i t  n o t  come b e h in d  o th e r  p a r t s  
on  a c c o u n t o f  e x c e e d in g  g o o d n ess  and b e a u ty  $ f o r  w h ich  r e a s o n  
J o s h u a  th o u g h t  th e  l a n d  f o r  th e  t r i b e s  sh o u ld  be d iv id e d  by  
e s t im a t io n  o f  i t s  g o o d n e ss , r a t h e r  th a n  th e  l a r g e n e s s  o f  i t s  
m easured#  I t  sh o u ld  p e rh a p s  bp s t a t e d  h e re  t h a t  i t  i s  im m a te r ia l  
n o r  o f  any  consequence  to  o u r  s u b j e c t  w h e th e r  th e  d i v i s io n  
a c t u a l l y  to o k  p la c e  o r  n o t  a f t e r  th e  s e t t l e m e n t .  M hat we 
m u st b e a r  i n  m ind i s  t h a t  t h i s  w as th e  I d e a l  S t a t e  w hich  
M oses w ish ed  to  e s t a b l i s h .  Even i f  we w ere  to  assum e t h a t  
t h i s  d i v i s io n  n e v e r  to o k  p la c e ,  p ro v in g  im p o s s ib le  o r  
im p r a c t ic a b le  i n  th e  new c o n d i t io n s ,  th e  f a c t  o f  i t s  em bodim ent 
in  th e  body o f  th e  law  may be  stfcng enough e v id e n c e  f o r  a  v e ry  
e a r l y  l e g i s l a t i o n  w h ich  c o u ld  have  o n ly  come from  th e  m ind o f  a  
man l i k e  Moses c o n ce rn e d  w ith  s u g g e s t in g  to  h i s  p e o p le  th e  
i d e a l  c o n d i t io n s  u n d e r  w hich  th e y  c o u ld  p e rm a n e n tly  e x is t*

As a l r e a d y  s t a t e d  b e f o r e ,  th e  la n d  was n o t  th e  u n d is p u te d  
p o s s e s s io n  o f  th e  ow ner, b u t  i t  b e lo n g e d  to  God who h a s  
l e a s e d  i t  i n  p e r p e t u i t y  to  whom soever th e  p a r t i c u l a r  p l o t  h a s  
f a l l e n  a t  th e  o u t s e t .  U n lik e  i n  B ab y lo n ian  and A s s y r ia n  
law , th e  la n d  was no p r i v a t e  p r o p e r ty  a l i e n a b le  f o r  ever*
I f  the  I s r a e l i t e  s o ld  h i s  la n d  he c o u ld  g iv e  no b e t t e r  t i t l e  
th a n  he h ad . The l e a s e  w as, a s  i t  w e re , renew ed to  him by 
God e v e ry  Jo  y e a rs*  T h is p r i n c i p l e  i s  w e l l  i l l u s t r a t e d  i n  
L e v .2 ? ,2 2 -2 4  w here we a re  t o l d  t h a t  th e  p u rc h a se d  p ie c e  o f  
la n d  c o u ld  o n ly  be  d e v o te d  t i l l  th e  J u b i l e  a s  on  i t  i t  ■»
r e v e r t e d  to  th e  s e l l e r .  The p ro d u ce  o f  th e  la n d ,  a s  we 
s h a l l  s e e ,  was to  b e th e  p ro p e r ty  o f  a l l ,  a t  c e r t a i n  t im e s  
and i n  c e r t a i n  p ro  p o r t io n ,  by command o f  God. "T h is  n a tu r a l  
and in a l i e n a b le  r i g h t  to  th e  e q u a l u se  o f  en joym en t o f  la n d  
I s  so a p p a re n t ,  t h a t  i t  h a s  b een  r e c o g n is e d  by men w h e rev e r 
f o r c e  o f  h a b i t  h a s  n o t  b lu n te d  f i r s t  p e rc e p tio n s *  To g iv e  
b u t  one in s ta n c e *  th e  w h ite  s e t t l e r s  o f  New Z ea lan d  fo u n d  
th em b e lv e s  u n a b le  to  g e t  fpovfe. th e  M aoris  w hat th e  l a t t e r  
c o n s id e re d  a  co m p le te  t i t l e  o f  l a n d ,  b e c a u se , a l th o u g h  a  
w hole t r i b e  m ig h t have c o n se n te d  t o  ft s a l e , th e y  w ould
s t i l l  c la im  w ith  e v e ry  new c h i l d  b o m  among them an
a d d i t i o n a l  paym ent on  th e  g round  t h a t  th e y  h ad  p a r t e d  w ith  
o n ly  t h e i r  own r i g h t s ,  and c o u ld  n o t  s e l l  th o se  o f  th e  
u n b o rn . The governm ent was o b l ig e d  to  s te p  i n  and s e t t l e  
th e  m a t te r  by b u y in g  la n d  f o r  a  t r i b a l  a n n u ity ,  in  w h ich  
e v e ry  c h i ld  t h a t  i s  b o rn  a c q u i r e s  a  sh a re* ' (H .G eorge,
P ro g re s s  and P o v e r ty * book 7 , c h * l , n . l ) .  Pede*s«n ( I s r a e l  
i t s  L i f e  and C u l tu r e * p * 4 7 4 | sp e a k in g  o f  th e  p la c e  la n d  
o c c u p ie d  i n  th e  l i f e  o f  th e  I s r a e l i t e s  s a y s ,  “L a n d . . .h a s  
i t s  c e n t r e  w here I s r a e l i t e s  l i v e . . .  th e  la n d e d  p r o p e r ty  o f  
th e  f a m ily  b e lo n g ed  to  th e  p s y c h ic  t o t a l i t y  o f  th e  fa m ily
and c a n n o t be  d iv id e d  from  i t .  J u s t  a s  i t  d e te rm in e s  l i e
l i f e  o f  th e  fa m ily , so i t  i s  imbued w i th  i t s  b l e s s i n g .  I t  
i s  n o t th e  i n d iv id u a l  a lo n e  who i s  to  c r e a te  th e  b l e s s in g  
u p h o ld in g  th e  p r o p e r ty .  He i s  a  l i n k  i n  th e  fa m ily  a s  
e x te n d in g  th ro u g h  th e  g e n e ra t io n s '* .  I f  we b e a r  th e  above 
s ta te m e n t  i n  m ind , we s h a l l  e a s i l y  u n d e rs ta n d  th e  co n ce rn  o f  
th e  f a m ily  and th e  c la n  i n  m a t te r s  o f  la n d ,  an d /sh a ll b e t t e r  
a p p r e c ia te  th e  la n d  l e g i s l a t i o n .

I t  was im p o s s ib le ,  a c c o rd in g  to  th e  p r o v is io n s  of . th e  
Hebrew law , f o r  th e  k in g , th e  p r i e s t l y  c a s t  o r  n o b le s  to  ro b  
th e  p e o p le  o f  t h e i r  la n d  -  a  common f e a t u r e  i n  E gypt and many 
a n c ie n t  co m m u n ities ,an d  a  p r a c t i c e  up to  f a ± r ly  r e c e n t  tim es*
The p r i e s t s  i n  I s r a e l ,h o w e v e r ,  had  no possessionsvv ifexcep t t h e i r  
d w e llin g  h o u se s )  w h a tso e v e r , and depended e n t i r e l y  0& th e  
g o o d w ill  o f  th e  p e o p le  (Nu. 18 ,20*21)*  W ith one s t ro k e  o f
th e  p en  Moses sw ep t away ftlm ource o f  e v i l  and o p p re s s io n  so 

w id e sp re a d  in  a n c ie n t  s o c i e t y .  The law  re c o g n is e d  no c l a s s  
d i s t i n c t i o n s ,  a s  i n  B ab y lo n ian  law , be tw een  a g g r ie v e d  p a r t i e s



and  c o n s e q u e n tly  th e  p u n ish m en t m eted  o u t  f o r  an  o f fe n c e  w as 
th e  same in  a l l  c a se s*

Now, th e  id e a  b e h in d  a l l  th e  Hebrew law s, and th e  la n d  
law s i n  p a r t i c u l a r ,w a s  to  c r e a t e  a  r i g h t  and  j u s t  s i t u a t i o n ,  
a n  o r d e r  o f  s o c i e t y ,  t h a t  w ould know o f  no c l a s s  d i s t i n c t i o n s  
n o r  a llo w  a  p r i v i l e g e d  s e c t io n  to  come i n to  ex is ten ce* , to  
g u a rd  everyw here  th e  r i g h t s  o f  th e  p o o r ,  m is e ra b le  and b e r e f t  
o f  p r o t e c t i o n  w h ile  a t  th e  same tim e  s t r e s s i n g  th e  d u t i e s  o f  
th o s e  w ith  m eans. These i d e a l  c o n d i t io n s  M oses p i c t u r e d  to  
h im s e lf  a& th e  o n ly  d u ra b le  basA s f o r  th e  h a p p in e s s  o f  s o c i e t y ,  
a s  he f e l t  t h a t  p r o p e r ty  and fa m ily , econom ic and s o c i a l  
c o n d i t io n s ,  w ere th e  p r im a ry  f a c t o r s  o f  human s o c i e ty ,  and 
i n  t h e i r  p r o p e r t t r e a tm e n t  l a y  th e  w eal and h a p p in e s s  o f  a  
S t a t e .  T ha t many o f  th e  M osaic law s w ere n o t  a c t u a l l y  
im plem ented  n o r  fo llo w e d  when the I s r a e l i t e s  s e t t l e d  i n  
P a l e s t i n e ,  and th u s  b ro u g h t upon th e m se lv e s  th e  re b u k e s  o f  
th e . p r o p h e ts ? i s  much p r o o f  o f  th e  a d v e rse  c o n d i t io n s  and 
p e r s o n a l  a t t i t u d e s  w ith  w hich Moses may n o t have re c k o n e d .
M ost e s s e n t i a l  i n  th e  g e n e r a l  p i c tu r e ,  i s  th e  i d e a l  w h ich  M oses 
t r i e s  to  h o ld  b e fo re  th e  p e o p le ,  th e  i d e a l  o f  a  S ta te  w here 
i t s  c i t i z e n s  w ould have e q u a l o p p o r t u n i t i e s .  And a lth o u g h  
“th e  p o o r  w i l l  n e v e r  c e a se  from  th y  la n d "  w as a  s ta te m e n t  
w hich  K oses, knowing man and h i s  n a tu r e ,  c o n s id e re d  w ould  
a lw ays be t r u e ,  he y e t  b e l i e v e d  t h a t  th e  s o c i a l  w o rld  o r d e r  
ough t n o t  to  s u f f e r  b e ca u se  o f  t h i s  n a t u r a l  f a c t .

Our g e n e r a l  a p p ro ach  to  th e  s u b je c t  o f  P e n ta te u c h a l  
l e g i s l a t i o n  sh o u ld  be  such  a s  v iew ed  from  t h e  a n g le  o f  a~ 
l e a d e r ,  w e l l  t r i e d  by th e  d i f f i c u l t i e s ^ a n d  d i v e r s i t i e s  o f  
c h a r a c te r  o f  human n a tu r e ,  who b e l ie v e o ^ in  an e a r t h ly  
p o l i t i a a l  s o c ie ty  a  lAw m ust be l a i d  down which w ould  have 
to  b e  s t r i c t l y  e n f o r c e d , i f  s o c ie ty  was to  t h r i v e .  H is 
i n t e n s e ly  d e m o c ra tic  s e n s e , the  se n se  o f  j u s t i c e  w hich  t h i s  
la w g iv e r  shows i n  e v e ry  d e t a i l  o f  h i s  l e g i s l a t i o n ,  i s  q u i t e  
u n p a r r a l l e l e d  and h a s  c e r t a i n l y  n o t  y e t  b een  a t t a i n e d  by 
any s o c i e t y .  He s t r o v e ,  so f a r  a s  p o s s ib l e ,  to w ard s  s o c i a l  
e q u a l i t y  f o r  a l l  th e  members o f  h i s  S t a t e ,  so t h a t  none sh o u ld  
be  a b le  to  am ass e x c e s s iv e  w e a l th .

P o s s e s s io n  o f  g r e a t  t r a c t s  o f  la n d  i n  th e  hands o f  few, 
h a s  a t  a H  t im e s  p ro v ed  to  b e  th e  so u rc e  o f  pow er and 
i m p l i c i t ; / a u th o r i ty  f o r  ty ra n n y  and e x p l o i t a t i o n  by th e  p o s s e s s in g  
c l a s s e s .  T h is , Moses may have w e l l  l e a r n t  d u r in g  h i s  s o jo u rn  
i n  E g y p t, o b se rv in g  th e  c o r ru p t  p r a c t i c e s  o f  th e  r u l i n g  c l a s s e s  
and se e in g  th e  v a lu e  o f  th e  E g y p tia n  in  the  ey es o f  h i s  
w e a lth y  b r o th e r s ,  p r i e s t l y  c a s t  and th e  r o y a l  r u l e r s .  T h is  
f o u n ta in  o f  w ic k ed n e ss  Moses so u g h t to  e lm in in a te  by h i s  
l e g i s l a t i o n .  N e ith e r  any p o s s ib le  u p p e r c l a s s  n o r th e  
p r i e s t s  w ere  to  have t h i s  o p p o r tu n ity  i n  I s r a e l .  H is 
l e g i s l a t i o n  aim ed, to  make su re  t h a t  a l l  p o s s e s s e d  la n d , and 
t h a t  nobody w as to  be d e p riv e d  o f  i t  f o r  e v e r ,  w h a te v e r  
s i t u a t i o n  some tem p o ra ry  c o n d i t io n s  may c r e a t e .  T h is  
p ro b lem  o f  la n d  o w nersh ip  w hich h a s  been  th e  c u rs e  o f  
s o c ie ty  and the  so u rc e  o f  many e v i l s  f o r  th e  l a s t  4 ,0 0 0  y e a r s  
H oses so u g h t to  so lv e  by th e  law s o f  th e  J u b i l e  and th e  
S a b b a tic a l  y ea r, "Moses saw t h a t  th e  r e a l  cau se  o f  th e  
en slav em en t o f  th e  m asses o f  ig y p t  w as, w hat h a s  everyw here  
p ro d u ce d  e n s la v e m e n t, th e  p o s s e s s io n  by  a  c l a s s  o f  th e  la n d  
upon which, and from  w h ich  the  p e o p le  m ust l i v e .  He saw 
t h a t  to  p e rm it  i n  la n d  th e  same u n q u a l i f ie d  p r i v a t e  o w n ersh ip  
t h a t  by n a tu r a l  r i g h t  a t t a c h e s  to  th e  th in g s  p ro d u ced  by 
la b o u r ,  w ould be i n e v i t a b ly  to  s e p a r a te  th e  p e o p le  in to  th e  
v e ry  r i c h  and th e  v e ry  p o o r , i n e v i t a b l y  to  e n s la v e  la b o u r ,  
t o  make th e  few th e  m a s te rs  o f  th e  many, no m a t te r  w hat th e  
p o l i t i c a l  re fo rm s}  to  b r in g  v ic e  and deg& dation , no m a t te r  
w hat th e  r e l i g i o n "  (G eorge, M oses* p . l l ,  anc a d d re s s  d e l iv e r e d  
a t  Glasgow i n  1884 , p u b l is h e d  i n  London, 193&)*



A l l  th e  M osaic law s and  d i r e c t i o n s  aim  a t  re m in d in g  th e  
I s r a e l i t e s  t h a t  th e y  a re  b r o th e r s  and t h a t  a s  such  th e y  m ust 
t r e a t  t h e i r  f e l lo w  c i t i z e n  (L ev . 25»35~*3)* Thus, th e y  
speak  o f  th e  r ig h t s  and p r o t e c t i o n  o f  th e  d e b to r  and o p p re s s e d ,  
w h ile  th e  c r e d i t o r  h a rd ly  f in d s  anyw here any w ords o f  
c o m fo r t .  A ll  th e  law s m ir r o r  c l e a r l y  th e  e t h i c a l  and 
r e l i g i o u s  n a tu re  o f  th e  l e g i s l a t i o n ,  la y in g  i t s  s t r e s s  
r a t h e r  on th e  d u t i e s  th a n  on th e  p r i v i l e g e s .  What a  
c o n t r a s t  e . g .  to  Homan c o n c e p tio n s  whAre th e  p e rv a d in g  
r e l a t i o n s h i p  i s  t h a t  b e tw een  m a s te r  and s e r v a n t ,  p r i v i l e g e d  
and o p p re s se d , c r e d i t o r  and d e b to r .  T here  th e  id e a  t h a t  
th e  f e l lo w  man i s  to  b e  lo o k e d  upon a s  a  b r o t h e r  i s  t o t a l l y  
unknown.

M oses, g e n e r a l ly ,  a p p e a rs  to  have  made i n  h i s  l e g i s l a t i o n  
a  v i t a l  d i s t i n c t i o n  be tw een  w hat can b e  a c q u ire d  th ro u g h  
work and  la b o u r ,a n d  w hat c a n n o t. He m ust have c o n s id e re d , 
t h a t  seems to  be th e  c o r r e c t  c o n c lu s io n , t h a t  e a r t h  and la n d  
can  be a s  l i t t l e  p ro d u ce d  by  m a n 's  la b o u r  a s  th e  sun o r  th e  
moon. T h e re fo re , he found  t h a t  th e  o n ly  means o f  e n a b l in g  
a l l  s e c t i o n s  o f  th e  p o p u la t io n  to  o b ta in  i t ,  a n d ,w h a t i s  m ore, 
to  keep  i t ,  was by  l i m i t i n g ,o r  b e t t e r  by e l im in a t in g ,  th e  
p o s s i b i l i t y  o f  p e r p e tu a l  a l i e n a t i o n  o f  l a n d .  M oveable p r o p e r ty ,  
on th e  o th e r  handy c o u ld  seem in g ly  b e  b o u g h t and s o ld  w i th o u t  
any r e s t r i c t i o n s  w h a tso e v e r . They w ere , o f  c o u rse , s u b j e c t  to  
th e  law s o f  h o n e s ty  and f a i r  d e a l in g .  Moses was b a s in g  h i s  
S ta te  on  a g r i c u l t u r e  and , a s  w i l l  be  s e e n ,h e  h a s  l i t t l e  to  sa y  
a b o u t commerce. He g i s u a l i s e d  h i s  io u d t r y  a s  a  la n d  l e a d in g  
i t s  l i f e  on p e a c e f u l  a g r i c u l t u r e  w h ich , he b e lie v e d ,w o u ld  
b r ip g  s t a b i l i t y  i n  l i f e  and c e r t a i n t y  o f  s u b s is te n c e ,  w ith  
com m ercial r e l a t i o n s  re d u c e d  to  a  minimum, an  id e a  w hich  fo u n d  
such c l e a r  e x p re s s io n  i n  th e  p r o h i b i t i o n  o f  ta k in g  i n t e r e s t .
He may w e l l  have th o u g h t o f  th e  e v i l s  t h a t  commerce may b i i n g ,  
and o f  th e  e f f e c t  i t  may have on th e  l i f e ,  custom s and r e l i g i o n  
o f  th e  p e o p le , i f  th e y  w ere to  in d u lg e  in  an  e x te n d e d  t r a d e  
i n te r c o u r s e  w i th  th e  n e ig h b o u r in g  n a t io n s  -  a  f a c t  so  c l e a r l y  . 
p ro v ed  i n  l a t e r  c e n tu r i e s  w ith  such  f a t a l  co n seq u en ces to  
I s r a e l ' s  i n t e g r i t y .  "The h i s t o r i c a l  s t u d e i i o f  E n g lis h  
l e g i s l a t i o n  i n  th e  19t h  c e n tu ry  i s  co m p elled  to  ta k e  i n to  
a cc o u n t the  g r e a t  i n t e l l e c t u a l  f o r c e s  t h a t  m oulded i t s  h i s t o r y *  
such a s  u t a l i t a r i a n i s m ,  l a i s s e z  f a i r e ,  c o l l e c t i v i s m . . . .  I n  th e  
c a se  o f  P e n ta te u c h a l  l e g i s l a t i o n  -  u n l ik e  th e  B ab y lo n ian  
w here th e  p o l i t i c a l ,  econom ic and s o c i a l  c o n s id e r a t io n s  w ere 
th e  dom inant in f lu e n c e  -  th e  i n t e r n a l  and s p i r i t u a l  com pel o u r  
f a s c in a te d  g a z e , and th e  e x t e r n a l  i s  o f  i n t e r e s t  m a in ly  i n  so 
f a r  a s  i t  m a in ta in s  th e  in f lu e n c e  o f  th e  f o r m e r . . . "  (J . T . V . I . .  
yo3LnmeI41, p .  157)* The r e a l  i n t e r s t  o f  th e  I s r a e l i t i s h  law  
l i e s  n o t  i n  t r a d e s ,  i n d u s t r y ,  n a v ig a t io n  e t c . f ty i t  i n  lanSAanry, 
s la v e  law s and th e  l i k e .

A t t h i s  s ta g e  i t  m ust be  s a id  t h a t  th e  a ssu m p tio n  d e r iv e d  
from  th e  P e n ta te u c h  t h a t  i t  i s  th e  work o f  one man, M oses, who 
r e c e iv e d  th e  te n  commandments from  God and  w ro te  th e  r e s t  b y  
d iv in e  i n s p i r a t i o n  and w ith  th e  co n ce rn  o f  a  le a d e r  d e s i r in g  
to  g iv e  h i s  p e o p le  a  scheme o f  l i f e  w hich  he th o u g h t w ould 
f i t  f o r  them  i n  P a l e s t i n e ,  i s  n o t  su p p o r te d  by  w hat a re  
u s u a l ly  c a l l e d  th e  h ig h e r  c r i t i c a l  s c h o l a r s . i . e .  many m odern 
s c h o la r s  o f  t h e  B ib le .

They have  d i s s e c te d  th e  P e n ta te u c h , and s in c e  th e y  
b e liev e ^ -to  have found  some l i n g u i s t i c ,  l i t e r a r y ,  h i s t o r i c a l  
and l e g a l  d i s c r e p a n c ie s  and c o n t r a d ic t io n s ,  th e y  have come 
to  th e  c o n c lu s io n  t h a t  th e  P e n ta te u c h  can n o t p o s s ib ly  have 
b een  w r i t t e n  by one man, t h a t  i t  h a s  had  a  number o f  
r e d a c to r s  who w ro te  and e d i t e d  th e  v a r io u s  docum ents, who 
had v a r io u s  o r i g i n s ,  a t  d i f f e r e n t  d a te s  and t im e s , r a n g in g , 
a c c o rd in g  to  K en t, I s r a e l ' s  Laws and L e g a l P re c e d e n ts ,  p .1 4 ,



from  a b o u t  621 B .C . to  300 B .C . These docum ents a re  know* 
a s  Codes, and i n  th e  o r d e r  o f  h i s t o r y  th e y  a re  s u g g e s te d  
a lm o s t ,b y  a l l  to  be a )  th e  Book o f  th e  C o v en an t, m o s t ly  J .  
and E . docum en ts , w h ich  in c lu d e s  th e  g r e a t e r  p a r t  o f  E xodus, 
b )  th e  Book o f  Deuteronom y o r  D ., c )  The H o lin e s s  Code o r  H*, 
L e v i t i c u s  c h a p te r s  1 7 -26  and d ) The P r i e s t l y  Code o r  P . ,  
c o n s i s t in g  o f  a p p ro x im a te ly  th e  b a la n c e  o f  th e  P e n ta te u c h a l  
l e g i s l a t i o n .

The ta s k  I  have s e t  m y s e lf  i n  t h i s  t h e s i s  i s  n o t  to  
in q u i r e  i n to  th e  w hole f i e l d ,  m e r i t s  and m ethods o f  h ig h e r  
c r i t i e i s m ,  n o r  to  d i s c u s s  th e  t e x t ,  s t y l e  and lan g u ag e  o f  
th e  B ib le ,  a l th o u g h , a s  R o b e rtso n  (Temple and T o ra h * p .1 3 )  
p u t s  i t  "The f a c t  t h a t  t h e r e  a re  d i f f e r e n c ia l s  m  s t y l e  and 
d i c t i o n  does n o t  r e q u i r e  by  way o f  e x p la n a t io n  d i f f e r e n c e s  
o f  p e r io d ^  b u t ,  when d e a l in g  w ith  and em am ining th e  p r o p e r ty  
and la n d  la w s , a ls o  to  i n v e s i i g a t e  w h e th e r th e s e  law s i n  
th e  v a r io u s  so c a l l e d  Codes a re  c o m p a tib le  w ith  one a n d th e r ,  
to  f i n d  some d e fe n c e  f o r  the  o r th o d o x  v ie w ,a n d  t r y  to  
p i c t u r e  th e  o u tlo o k  and a t t i t u d e  o f  m ind w hich  h a s  p rom p ted  
th e  law s to  b e  w r i t t e n  i n  th e  form  th e y  s ta n d .  I  s h a l l  
a t te m p t  to  show t h a t  w i th in  th e  l e g i s l a t i o n  o f  th e  P e n ta te u c h  
no law s r e l a t i n g  to  la n d  and p r o p e r ty  a re  i n c o n s i s t e n t  w ith  
one a n o th e r  and , t h e r e f o r e ,  i t  n eed  n o t  be assum ed, on  t h a t  
a c c o u n t a t  l e a s t ,  t h a t  th e r e  was m ore th a n  one co d e , and 
c o n se q u e n tly  may h e l l  have b een  w r i t t e n  by one man. I  
s h a l l ,  f u r t h e r ,  t r y  to  show t h a t  th e s e  law s c o u ld  n o t  
p o s s ib ly  have b e e n  draw n up by a la w g iv e r  a f t e r  h a v in g  had  
th e  e x p e r ie n c e  o f  l i f e  in  P a l e s t i n e ,  and t h a t  i t  i s ,  
t h e r e f o r e ,  r e a s o n a b le  to  suppose t h a t  th e y  w ere l e g i s l a t e d  
b e fo re  th e  e n tra n c e  o f  th e  I s r a e l i t e s  i n to  th e  c o u n try .
I n  t r y in g  to  a s s ig n  p r e c i s e  re a s o n s  f o r  th e  y K a rio u s  la w s , 
i t  i s ,  o f  c o u rs e , n o t  p o s s ib le  now to  d iv e  in to  th e  m ind o f  
th e  l e g i s l a t o r ,  b u t  I  have t r i e d  to  draw  a t t e n t i o n  to  w ha t,
I  b e l i e v e ,  m ust have been  th e  c o n s id e r a t io n s  p r e s e n t  i n  th e  
l a w g iv e r 's  m in d ,an d  to  view  th e  law s th ro u g h  th e  s p e c t a c l e s  
o f  a  l e a d e r  who c o n te m p la te s  th e  f u t u r e  S ta te  and t h € ; l d f e  o f  < 
h i s  p e o p le  i n  i t .  "Tne t r a d i t i o n  w hich  a s s o c i a t e s  th e  name 
o f  Moses w ith  I s r a e l i t i s h  l e g i s l a t i o n  a s  a  w ho le , a p p e a rs  to  
r e s t  upon v e ry  s u b s t a n t i a l  b a s i s  o f  f a e t . . . }  a s  th e  i n s p i r e d  
l e a d e r  who e v o lv e d  a  n a t io n  o u t  o f  the  ho rde  o f  s e r f s  and 
th e  a n ta g o n is t i c  d e s e r t  t r i b e s ,  Moses w as in v a ry e ry  r e a l  
se n se  the  f a t h e r  o f  I s r a e l ' s  i n s t i t u t i o n s  and la w s" (K e n t, 
th e  M essages o f  I s r a e l ' s  L aw g iv e rs . p . l 3 f ) «

The o b je c t  o f  q u o tin g  th e  v a r io u s  M ishna ic  l a w s , in  
c o n n e c tio n  w i th  th e  law s u n d e r  d i s c u s s io n ,  i s  to  p o in t  o u t  
any p o s s ib le  o r  p ro b a b le  d i f f e r e n c e s  f ro m ,o r  a m p l i f i c a t io n s  
o f ,  the  P e n ta te u c h a l  la w s . As i s  w e l l  known, th e  R abb is 
aim ed a t  p r e s e r v in g ,  c u l t i v a t i n g  and a p p ly in g  to  l i f e  th e  
P e n ta te u c h a l  l e g i s l a t i o n ,  and s t ro v e  to  p ro v id e  in  th e  M ishnah 
"kk® c a su s  o m is s i  o f  th e  F iv e  Books o f  Moses o r  The T o rah , th e  
Law • The P e n t a te  uch i s  th e  b a s i s  upon w hich  w as b u i l t  a  
s u p e r s t r u c tu r e  o f  c a se  law  and j u r i s t i c  repponsa*  The M ishnah, 
th e n , in c lu d e s  w hat i s  c a l l e d  a )  th e  UKritten Law o r  The 
P e n ta te u c h , b ) th e  O ra l Law, c o n s i s t in g  o f  T&hAiefs and u sag e  
w hich  i n  tim e  have become a t t a c h e d  to  th e  W rit te n  Law, sr. 
w hich  fcftcerding to  t r a d i t i o n ,  g iv en  a t  S in a i  (A both
l , l f )  a t  th e  same tim e  a s  th e  W r i t te n  Law. T hroughou t, th e  
M ishnah se e k s  to  d e r iv e  P e n ta te u c h a l  s a n c t io n  f o r  i t s  
l e g i s l a t i o n ,  and  c o n tin u o u s ly  a t te m p ts  to  harm on ise  i t s  law s 
w ith  any p o s s ib le  d i f f e r e n c e  i n  th e  S c r i p tu r a l  t e x t .  I t  
m a in ta in s  t h a t  i t s  law s have been  handed down i n  th e  p r e s e n t  
form  from  tim e  o f  A n t iq u i ty ,  and , t h e r e f o r e ,  c la im s  f o r  
i t s e l f  a u t h o r i ty , s i n c e  i t  b a s e s  i t s e l f  on th e  W rit te n  Law, 
e q u a l  t o  th o se  o f  th e  F ive  Books o f M oses.



Now, a s  a s g e n e r a l  o b s e r v a t io n ,  i t  sh o u ld  be  s a i d  t h a t  
th e  e x is te n c e  o f  an  O ra l  Law, c f .  f o r  a  s i m i l a r  c o n c e p tio n , 
th e  A graphos Homos i n  G reek l i f e ,  i s  c e r t a i n l y  assum ed In  
th e  P e n ta te u c h  i t s e l f .  Thus, a c c o rd in g  to  G e n .l8 ,J 9 * 2 7 ,5 ,  
Abraham and h i s  se ed  d i s t in g u i s h e d  th e m se lv e s  i n  o b s e rv in g  
law s b a se d  on  r ig h te o u s n e s s ,  e q u i ty  and j u s t i c e .  F u r th e rm o re , 
th e  lan g u a g e  o f  th e  B ib le  i n  many c a s e s  p re s u p p o s e s  th e  
know ledge o f  c e r t a i n  law s by th e  p e o p le .  So e . g .  th e  p h ra s e  
" I f  he Cthe s e r v a n t )  be  m a r r ie d ,  th e n  h i s  w ife  s h a l l  go o u t  
w ith  h im H (E x .2 1 ,3 )  p re s u p p o se s  th e  a c c e p te d  r u l e  t h a t  a  
m a r r ie d  s e r v a n t  m ust b r in g  h i s  w ife  w ith  him , o th e rw is e ,  th e  
q u o ted  v e r s e  w ould n o t  make s e n s e . Thus, such  a  law  -  an 
e x i s t i n g  O ra l Law -  n eed  n o t  have b een  s t a t e d  a g a in  i n  th e  
Lawbook. A lso v e r s e  4  im p l ie s  a  known p r e c o n d i t io n  t h a t  th e  
m a s te r  had  th e  r i g h t  to  g iv e  him a  w ife}  v e r s e  7 c o n firm s  t h a t  
th e  f a t h e r  had th e  r i g h t  to  s e l l  h i s  d a u g h te r  to  be a  
seco n d a ry  w i f e .  T hat h e r  new m a s te r  was a llo w e d  to  a s s ig n  
h e r  to  h i s  so n , can la lso  be c o n c lu d ed  from  v e rs e  9» Now, 
from  th e s e  exam ples we may draw a r e a s o n a b le  c o n c lu s io n  t h a t  
from  th e  e a r l i e s t  t im e s , a s  law s w ere w r i t t e n  down, u n w r i t te n  
o r  o r a l  law s became a c c e p te d  s ta n d a rd s  i n  human a f f a i r s . ( s e e  
J  .H einem an, Die L ehre  vom U h g esch rib en en  G ese tz  im ju d ic h e n  
S c h r i f t tu m . Hebrew do l i e g e  A nnual, 1 9 2 7 ) . I t  i s  by such  an  
a ssu m p tio n  t h a t  we c o u ld  p a r t l y  e x p la in  th e  g r e a t  a u th o r i t y  
w hich th e  M ishnah w ie ld e d  even  i n  th o se  days when i t  was f i r s t  
co m p iled . In  th e  f o l lo w i ig  c h a p te r s  i t  w i l l  be n o t ic e d  t h a t ,  
b e s id e s  e la b o r a t in g  and add ing  to  th e  law s i n  th e  P e n ta te u c h , 
th e r e  a re  no c o n t r a d ic t io n s  betw een  th e  B i b l i c a l  and th e  
M ish n a ic  law s, e x c e p t t h a t  in  a  num ber o f  c a s e s  th e  M ishnah h a s  
su rro u n d e d  th e  o r i g i n a l  law  w ith  c o n d i t io n s  w hich  make 
p r a c t i c a l l y  im p o s s ib le  to  fo llo w  i t  in  i t s  l e t t e r ,  a s  e .g .  
i n  th e  c a se  o f  th e  B ro sb u l and th e  c o n d i t io n s  s u r ro u n d in g  th e  
i n f l i c t i o n  o f  th e  d e a th  p e n a l ty .
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XNTRQDUCTHOJf

The fu n d am e n ta l p r i n c i p l e  p e rv a d in g  P e n ta te u c h a l  
l e g i s l a t i o n  r e g a r d in g  la n d  law s i s  t h a t  th e  la n d  b e lo n g s  
p r i m a r i l y  to  God (Lev* 2 5 9 2 3 ) ,  and  in  v i r t u e  o f  th e  f a e t  t h a t  
th e  I s r a e l i t e s  a re  H is  s e r v a n t s ,  th e y  frave b e e n  a p p o in te d  to  
b e  H is  te n a n ts *

I t  w i l l  be fo u n d  th ro u g h o u t (t h a t  a l l  th e  la w s  c o n c e rn in g  
la n d  c o n ta in ,  w i th o u t  e x c e p t io n ,  th e  u n d e r ly in g  p r i n c i p l e  o f  
r e s t r i c t e d  ow nersh ip  o f  th e  la n d  and i t s  p ro d u c e . T hus, a s  
w i l l  be se en  i n  l a t e r  c h a p te r s ,  la n d  c a n n o t be  s o ld  in  
p e r p e t u i t y  beyong th e  J U b i le ,  and itS fc  p roduce  i s  s u b je c t  to  
c e r t a i n  d ues and c la im s  o f  c e r t a i n  c l a s s e s  o f  th e  c i t i z e n s  o f  
th e  S ta te *

The la n d  law s a re  o f  an  o u ts ta n d in g  Hebrew c h a r a c t e r  and 
mtom w ith o u t  p a r a l l e l  in  any o th e r  l e g i s l a t i o n ,  a n c ie n t  o r  modern* 
W hile th e  la n d  b e lo n g s  to  God and in  r e l a t i o n  to  Him th e  posse*sor 
i s  t e n a n t ,  in  r e g a r d  to  h i s  f e l lo w  men, s u b je c t  to  th e  l e g a l  
p r o v i s io n s ,  He i s  u n d isp u te d  ovm er. Wo one h a s  th e  r i g h t  to  
e x p r o p r ia te  h im , v id e  c a se  o f  N aboth(lK * 21* I f f ) .  He h a s  
i n a l i e n a b le  r i g h t s  to  h i s  la n d  g iv e n  to  him by God and i s  
p r o t e c te d  in  t im e s  o f  a d v e r s i ty  by l e g i s l a t i o n  w hich e n s u re s  
t h a t  he w ould n o t be  d e p r iv e d  o f  h i s  la n d  beyond a  maximum p e r io d  
o f  49 y e a r s .  I t  s e c u r e s ,  a t  l e a s t  f o r  h i s  c h i ld r e n ,  th e  
o p p o r tu n i ty  o f  a  f r e s h  s t a r t *

The la n d  la w s , b a se d  on  w h a t seems a  system  o f  p e a s a n t
p r o p r i e t o r s h i p ,  a re  q u i te  c l e a r l y  th e  p ro d u c t  o f  a m ost
d e m o c ra tic  m ind, a im in g  a t  th e  c r e a t i o n  o f ,  a s  n e a r ly  a s  p o s s i b l e ,  
a  s o c ie ty  w here a l l  c i t i z e n s  w ould g e t  e q u a l  o p p o r t u n i t i e s .  The 
r u l e s  r e g u l a t i n g  th e  la n d  law s a re  c o m p le te ly  u n ta rn is h e d  by  th e  
c o n d i t io n s  o f  a  s o c i e ty  such  a s  h a s  been  found  a f t e r  th e  
(S e ttlem en t i n  Canaan*

"The la n d  law s a re  th e  p ro d u c t  o f  many in d e p e n d e n t id e a s  and  
c irc u m sta n c e s*  • • Such a  system  a s  t h a t  expounded in  th e  2 5 th  c h a p te r  
o f  L e v i t i c u s  c o u ld  o n ly  be p u t  fo rw a rd  by  one who had to  w ork i n  
w hat i s  so r a r e  i n  h i s t o r y  -  a  c le a n  s l a t e .  m  o th e r  w o rd s , th e  
system  o f  la n d  te n u re  h e re  l a i d  down c o u ld  o n ly  be in tro d u c e d  in  
t h i s  way by men who had  no p r e e x i s t i n g  system  to  rec k o n  w i th .  
S eco n d ly , th e r e  i s ,  m t a t i s  m u ta n d is , a  m arked rem em blance betw een  
th e  p r o v is io n s  o f  L e v i t i c u s  and  th e  system  in tro d u c e d  in  E gypt by  
Jo s e p h  (G en .4 7 ) .  Ifce la n d  i s  th e  L o r d 's  a s  i t  i s  P h a ra o h 's ;  bu£ 
th e  tow ns w hich  a re  b u i l t  a re  n o t  s u b je c t  t o  th e  same th e o ry  o r  th e
same ru le s *  P e rh ap s  th e  e x p la n a t io n  i s  t h a t  J o s e p h 's  m ea su re s  h ad
a f f e c t e d  o n ly  th o s e  who g a in e d  t h e i r  l i v i n g  by  a g r i c u l t u r e  i . e *  th e  
d w e l le r s  in  th e  c o u n try . T h ird ly ,  th e  system  whows th e  enorm ous 
pow er t h a t  th e  c o n c e p tio n  o f  f a m ily  s o l i d a r i t y  p o s s e s s e d  in  th e  
M osaic a g e .* .

And f o u r t h ly ,  th e  en ac tm en t i s  i n s p i r e d  and i l lu m in a te d  by  
h u m a n ita r ia n  and r e l ig o u s  c o n v ic t io n " * (J o u r n a l  o f  T ra n s a c t io n s
o f  th e  V ic to r i a  I n s t i t u t e  4 1 ,p * l6 o )»

I f  Gen. 47 d oes convey th e  s t a t e  o f  m ind i n  E g y p t, how 
d i f f e r e n t  a r e  th e  B i b l i c a l  la w s . C o n tra s t  th e  B i b l i c a l  c o n c e p tio n  
o f  th e  i n a l i e n a b i l i t y  o f  la n d  w ith  th e  s t a t e  o f  s e r v i tu d e  to  w hich  
th e  p e a s a n t  i s  red u c ed  by becom ing a s la v e  to  Pharaoh  and  th e  r u l i n g  
c l i q u e .   ̂ I f  Moses had  some p a t t e r n  i n  E g y p t, he h a s  w e l l  r e c a s t  i t  
r a i s i n g  i t  to  th e  h ig h e s t  l e v e l  o f  h u m a n ita r ia n ism  p re c lu d in g  any 
human from  u t i l i s i n g  h i s  p o s i t io n  to  h i s  own e n d s .

I n  view  o f  th e  above c o n te n t io n  w hich  w i l l  be  t r e a t e d  in  d e t a i l  
i n  th e  fo l lo w in g  c h a p te r s ,  I  can  h a rd ly  a g re e  w ith  K in t  (M essages o f  
I s r a e l ' s  L aw givers p*154) t h a t  th e  w hole c o n c e p tio n  o f  th e  la n d  
b e lo n g in g  to  God " r e f l e c t s  th e  r e l i g i o u s  t h e o r i s i n g  o f  a  much l a t e r



p e r io d * ,  m eaning  t h a t  L e v .2 ?  i s  p o s t e x i l i c .  mfhen we c o n s id e r  
th e  econom ic and s o c i a l  s i t u a t i o n  o f  t h e  tim e  to  w hich  K en t and 
o th e r s  a s s ig n  th e  l a n d la w s ,w hich  r e q u i r e  a  rtc le a n  s l a t e *  and  
c e r t a i n l y  a n c i e n t  a u t h o r i t y  to  make th e  p e o p le  -  a s  i n  th e  t im e s  
o f  th e  M accabees -  a c c e p t  su ch  law s w i th  g r e a t  h a r d s h ip ,  i t  i s ,  
i n  my o p in io n ,  a b s o lu te ly  u n th in k e a b le  t o  f i t  them  i n t o  t h a t  
" l a t e r  p e r io d " .

As w i l l  be  se e n  i n  th e  f o l lo w in g  c h a p te r s ,  th e  th e o r y  t h a t  
th e  la n d  i s  th e  L o r d 's  and  t h e r e f o r e  th e  I s r a e l i t e  i s  b u t  i t s  
h o ld e r  o b l ig e d  to  f u l f i l  a l l  c o n d i t io n s ,  g o v e rn s  a l l  t h e  la w s  
m en tio n ed  i n  th e  P e n ta te u c h ,  and i t  i s  i n  t h i s  q p i t f i t  t h a t  we 
s h a l l  d i s c u s s  them*.
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S ectio n  1*

MODES OF ACQUISITION AND AT«XF;NATTQN' OF LARD*

R e fe re n c e s  i n  th e  P e n ta te u c h  to  modes o f  a c q u i s i t i o n  and  
a l i e n a t i o n  o f  la n d  a re  a s  good a s  c o m p le te ly  a b s e n t .  The la w g iv e r ,  
i t  m ust be rem em bered, assum ed t h a t  P a l e s t i n e  w ould  b e  e a s i l y  
co n q u ered  and t t e  la n d  d iv id e d  by  l o t  among th e  t r i b e s ,  and  w i th  th e  
a d d i t i o n a l  l i m i t a t i o n s  and  p r o h i b i t i o n s  o f  th e  s a l e  o f  l a n d ,  i t  seamed 
re d u n d a n t to  him ^ to  p r e s c r ib e  ways o f  a c q u i s i t i o n  and a l i e n a t i o n  o f  
la n d .  S in ce  th e  I s r a e l i t i s h  S ta te  w ould c o n s i s t  o f  an a g r i c u l t u r a l  
community w here th e  g r e a t  m a jo r i ty  o f  c i t i z e n s  w ould be d e p e n d e n t on 
t h e i r  p ie c e  o f  la n d ,  any law s r e g a rd in g  s a l e  o f  la n d  w ere seem in g ly  
u n n e c e s s a ry . These f e a s d h s ,  in  my o p in io n ,  e x p la in  th e  co m p le te  
ab sen ce  o f  p r o v is io n s  f o r  th e  b u y in g  and s e l l i n g  o f  r u r a l  p r o p e r ty .  
N o te* - G.Dalman A r b e i t  und S i t t e  i n  F a l e s t i n a  Band 2 a t  p . 40 s t a t e s ,  
t h a t '1 d i s t r i b u t i o n  b y  l o t  i s  an a n c ie n t  custom  in  th e  o r i e n t  and i s  tl 
to -d a y  s t i l l  u se d  by A rabs f o r  a l i o  t i n g  la n d  to  th e  v a r io u s  f a r m e rs .
The a c c o u n t o f  th e  d i v i s io n  o f  th e  la n d  i n  th e  B ib le  i s  f u l l  o f  
d i s c r e p a n c ie s  a n d ^ ra th e r  d i f f i c u l t .  Y e t, i t  d o es n o t  p re c lu d e  a  
t h e o r e t i c a l  d i v i s io n  o f  th e  la n d  by  Jo s h u a  when he was g e t t i n g  o ld ,  
in  s p i t e  o f  th e  f a c t  t h a t  th e  I s r a e l i t e s  who w ere e n te r in g  th e  c o u n try  
w e s t o f  th e  J o rd a n  w ere f i g h t i n g  f o r  e v e ry  ip c h  o f  g ro u n d . They m ust 
have, a t  th e  o u t s e t ,o n l y  o c c u p ie d  th e  h i l l  c o u n try .  T h is  e x p la in s  
why th e  g o v e rn e rs  o f  th e  n a t iv e s  who w ere l i v i n g  i n  th e  v a l l e y s  
a p p e a le d  f a i r l y  l a t e  f o r  h e lp  to  t h e i r  E g y p tian  m a s te r s .  F ig h t in g  
f o r  th e  lo w lan d s  w i l l  have c o n tin u e d  w e l l  a f t e r  th e  f a l l  o f  J e r i c o  in  
1407 B .C . (B o h l, K ananaer und H e b ra e r , f o r  f u l l e r  d i s c u s s io n  on th e  
s u b j e c t ) •

The e a r l i e s t  and s in g le  r e f e r e n c e  to  a c q u i s i t i o n  o f  la n d  in  th e  
P e n ta te u c h  i s  found  i n  G en.2 3 , 7-20* We a re  t o l d  th e r e  o f  a  v e r b a l  
c o n t r a c t  w h ich  Abraham c o n c lu d ed  w i th  a H i t t i t e  c h i e f  i n  f r o n t  o f  
w i tn e s s e s ,  th e  a ssem b ly  and ju d g e s  (V .7) • They w ere a l l ,  p ro b a b ly , 
s i t t i n g , a s  was th e  custom  in  e a s t e r n  c o u n t r i e s ,  in  f r o n t  o f  th e  g a te  
(V .1 0 ) , when Abraham b o u g h t o f  th e  H i t t i t e  a  p ie c e  o f  la n d  i n  P a l e s t i n e  
th e  cave o f  M achpelah , p a y in g  th e  p r i c e  i n  th e  p re s e n c e  o f  th e  m 
w i tn e s s e s .  A s i m i l a r  p ro c e d u re  i s  fo u n d  in  C .H * 9 ff ., a  f a c t  c l e a r l y  
p o in t in g  to  th e  a n c e s t r a l  home o f  Abraham and to  co n tem p o ra ry  usage#

T hat th e  p r a c t i c e  o f  h and ing  o v e r  o f  a  sh o e , s im b o l is in g  
a l i e n a t i o n ,  was a  v e ry  e a r l y  custom , i s  r e f e r r e d  t o ' i n  th e  book o f  
R uth (4 ,7 )*  A s im i l a r  cerem ony, sa y s  Bem zinger (H e b ra lsc h e  ArchelogL e 
p#2935> i s  o n ly  known i n  a n c ie n t  B a b y lo n ia . B ut a  c l u e , c o n f irm in g  
such  u sa g e , i s  fo und  in  th e  P e n ta te u c h  i t s e l f .  In  c o n n e c tio n  w ith  
th e  l e v i r a t e  m a rr ia g e  ( D t .2 5 , 9 ) we a re  t o l d  t h a t  i f  th e  d e c e a se d  
h u s b a n d 's  b r o th e r  r e f u s e d  to  m arry  th e  c h i l d l e s s  widow, th e  l a t t e r  
w ould lo o s e n  th e  l e v i r ' s  shoe from  o f f  h i s  f o o t  and th u s  f# e e  hima?esfe£ 
from  m a rry in g  h e r .  As i t  s ta n d s ,  th e  p ro c e d u re  i s  r a t h e r  a  s t r a n g e  
o n e , b u t ‘̂ becomes q u i te  co m p reh en s ib le  when we know th e  m eaning o f  th e  
s t r i p p in g  o f  th e  sh o e . For, i f  we c o n s id e r  th e  hand ing  o f  shoe a s  
an  em blem atic  t r a n s f e r  o f  r i g h t s  o f  p r o p e r ty ,  we understanafcpy  p lu e k ig g  
o f f  f o r c i b l y  t |ie  shoe from  th e  l e v i r ' s  f o o t  he was a ls o  d e p r iv e d  o f  
th e  r i g h t  to  i n h e r i t  h i s  l a t e  b r o t h e r 's  p ro p e r ty  w hich  he th u s  t r a n s ­
f e r r e d  to  th e  widow.

G.C.Lee (H i s t o r i c a l  J u r is p ru d e n c e  a t  p . I l l )  s a y s  "The o r i g i n  o f  
t h i s  custom  i s  n o t c l e a r .  I t  was p o s s ib ly  co n n ec te d  w ith  th e  r ig fc t  
o f  p o s s e s s io n  o r  occupancy* Ifre shoe may have bben  re g a rd e d  a s  
sym bolic  o f  s ta n d in g  upon th e  la n d * . T h is  l a t t e r  view  i s  c o n firm ed  
by  D t .1 1 ,2 4 .  w here I s r a e l  i s  t o l d  t h a t  "E very  p la c e  w hereon th e  s o le  
o f  y o u r f e e t  s h a l l  t r e a d  s h a l l  be y o u r s " .  S im i la r ly ,  J o s . 1 ,3 * , w h ile  
th e  p s a lm is t  ( 6 0 , 105108 , 9 ) sp eak s  o f  th ro w in g  th e  shoe on to  th e  la n d  
o f  E dom ,thereby  e x p re s s in g ,  i n  o th e r  w o rd s , th e  i n t e n t i o n  o f  ta k in g  
p o s s e s s io n .

The—p r i



The p r i n c i p l e  o f  conveyance by  th e  shoe  i s  c l e a r l y  
d e m o n s tra te d  i n  th e  book  o f  R uth  4 , 7 ^ *  T here th e  n e a r ' 
k in sm an , who was c h a rg e d  w i th  th e  d u ty  o f  re d e e m in g  th e  l a n d  
o f  th e  d e c e a se d  ow ner, re n o u n c e s  h i s  r i g h t  i n  th e  l a n d ,  w hich 
p o s s e s s io n  h a s  p a s s e d  t o  a  t h i r d  p a r t y ,  b y  p lu c k in g  o f f  th e  
shoe and  h a n d in g  i t  to  B oaz. O /n flb ,thus , s y m b o l ic a l ly  t r a n s f e r r e d  
h i s  l e g a l  r i g h t s  to  h im . Amos ( 2 , 6 ;8 , 6)  h a s  b e en  i n t e r p r e t e d  
by some a s  c o n n e c te d  w ith  th e  p r a c t i c e  o f  s e l l i n g  l a n d  b y  
t r a n s f e r  o f  th e  sh o e . L .X .X . r e a d s  1 Samuel 12 ,3*  * o f  
whose la n d  have I  r e c e iv e d  a  b r i b e ,  o r  a  p a i r  o f  s h o e s " ,  and  
H orton  ( C e n tu ry  B ib le ) ,  com m enting on t h i s  v e r s e ,  s a y s  "The 
shoe m ay!t h e r e f o r e ,b e  r e g a rd e d  th e  t i t l e  deed  o f  th e  needy  
m ap 's  i n h e r i t a n c e  w hich  th e  r i c h  man h a s  a p p ro p r ia te d * .
Abraham c i t e d  i n  e v id e n c e  t h a t  h i s  men dug c e r t a i n  w e l l s ,  
sev en  sheep  w h lth  he g i f t e d  to  A bim elech  (G e n .2 1 ,2 8 ,3 0 ) .

B a r t e r .  How f a r  b a r t e r  a f f e c t e d  la n d  i s  d i f f i c u l t  
to  g a th e r ,  b u t  i t  i s  q u i t e  p o s s ib le  t h a t  i t  was u se d  w i th in  
th e  c la n  f o r  th e  sake o f  b e t t e r  and more p r o f i t a b l e  
a rra n g e m e n t o f  la n d  p o s s e s s io n .  To s e a l  th e  exchange and 
fo rm a l ly  make i t  b in d in g ,  som eth ing  more w ould be r e q u i r e d .  
P o s s ib ly  a  s t r i k i n g  o f  h ands was th e  fo rm . I t  i s  r e f e r r e d  to  
in  P r o v .6 , l s l l , 5 :1 7 ,1 8 * 2 2 ,2 6  and Jo b  17>3> th o u g h  i t  c a r r i e s  
more th e  n a tu r e  o f  b e in g  a s s u fc i ty .  B u t i n  R a b b in ic  law  and  
m odern Jv w ish  p r a c t i c e  th e  handshake c o n s t i t u t e s  th e  
e x p re s s io n  o f  ag reem en t to  th e  d e a l  by  b o th  p a r t i e s #
(M aim onides tyYad" M ekira  3*5 C aro , S hu lch an  A ruch . Ho she n 
M ish p a t 198«l l . T  An a t te m p t  to  b a r t e r  one p ie c e  o£ la n d  f o r  
a n o th e r  i s  shown in  IK 2 1 ,I f f . ,  w here Ahab t r i e d  t o  p e rsu a d e  
N aboth to  exchange h i s  la n d ,  w hich  th e  l a t t e r  r e fu a e d  in  
acc o rd a n c e  w ith  th e  g e n e r a l  c o n c e p tio n  o f  c la n  i n h e r i t a n c e .

The M ishnah h a s  c l e a r  p r o v is io n s  f o r  b a r t e r .  ( K id .1 ,6 ) .

D o n a tio n .  T hat la n d  c o u ld  be d o n a te d  i n  o n e 's  l i f e t i m e  
i s  q u i te  p o s s i b l e , b u t . o f  c o u r s e . i t  w ould be  g o v ern ed  by  th e  
J u b i l e  l i m i t a t i o n .  An i n t e r e s t i n g  c a se  i s  r e c o rd e d  i n  2 
Samuel 2 4 ,1 8 -2 5  w here D avid  was o f f e r e d  a s  a  g i f t  a  p ie c e  o f  
la n d  f o r  th e  b u i ld in g  o f  an  a l t a r / b u t  w h ich  he re fh s e d }  he 
a c c e p te d  i t ,  how ever, on  p a y in g  money.

The M ishnah (B ek .8 ,1 0 . )  s t a t e s  a s  a  m a jo r i ty  o p in io n  t h a t  
g i f t s  a r e  s u b je c t  t o  th e  J u b i l e  la w . Deeds o f  g i f t  a r e  r e f e r r e d  
to  in  M .K at.3 , 3 .

I n h e r i t a n c e .  I n h e r i t a n c e  a s  a  m eans o f  a c q u i s i t i o n  i s
d is c u s s e d  i n  c h a p te r  3*

Through th e  Lev i r a t e  M a rr ia g e ,  to o ,  p r o p e r ty  c o u ld  b e  
a c q u ir e d ,  ( s e e  c h a p te r  3 )*

P r e s c r i p t i o n .  There i s  no d i r e c t  m en tio n  o f
p r e s c r i p t i o n  i n  th e  B ib le .  P e rh ap s  th e  law s o f  red e m p tio n  
r e g a rd in g  s a n c t i f i e d  p r o p e r ty  a re  p r e s c r i p t i o n  o f  a  k in d .
Bbr ( s e e  c h ap . 2 s e c . 2 ) ,  la n d  c o n s e c ra te d  to  th e  te m p le , i f  
i t  was n o t  redeem ed by  th e  tim e th e  j u b i l e  a r r iv e d  (L e v .2 5 > l? f f ) * 
became i t s  p r o p e r ty  on t h a t  d a te .  T h u s /th e  J u b i l e  o p e r a te s  
a s  a  s o r t  o f  p r e s c r i p t i o n  on  w hich  d a te  i t  c o n fe r s ^ a  good and  
p e r p e tu a l  t i t l e  to  th e  land.)upoh~ 'the " s a n c tu a ry ^  J

The M ishnah h a s  d e t a i l e d  p r o v is io n s  on t h i s  s u b j e c t ,  th e  
u s u a l  p e r io d  o f  p r e s c r i p t i o n  b e in g  th r e e  y e a r s  (B .B .3 ,1 .2 .4 ,9 #  
9 > 7 * c f. P e a h .3 , 6 . K id .1 ,3 .5 # !*  T h u s , i f  one h a s  o c c u p ie d  a  
p ie c e  o f  g round  f o r  c o n s e c u tiv e  th r e e  y e a r s  he  can  c la im  i t s  
o w n e rsh ip , s in c e  i t  i s  assum ed t h a t ,  a s  nobody h as  c la im ed  i t  
e a r l i e r ,  he  m ust have l e g a l l y  a c q u ire d  i t .  B u t, o f  c o u rs e ,  
t h i s  c la im  m ust have an a l l e g e d  r i g h t  o f  p o s s e s s io n  (B .B .3 * 3 ) 
e . g .  a s s e r t i n g  to  have b o u g h t i t  from  th e  c la im a n t  b u t  to  have 
l o s t  th e  docum ent o f  s a l e .



H ire  o f  L and . From th e  law s o f  d e b t  and  J u b i l e  we s h a l l
l e a r n  t h a t  i n  c a s e s  o f  in s o lv e n c y  one c o u ld  b e  f o r c e d  t o  l e a s e  
h i s  l a n d s  f o r  c e r t a i n  p e r i o d s ,  th e  l e n g th  o f  w h ich  w ould  
p ro b a b ly  b e  d e te rm in e d  by  th e  am ount o f  th e  d eb t*  T h a t th e  
v o lu n ta ry  l e a s e  o f  g a rd e n s  o r  f i e l d s  f o r  s h o r t  p e r io d s  i s  n o t  
p re c lu d e d  i n  above m en tio n ed  l e g i s l a t i o n ,  i s  my b e l i e f .  For, i f  ■ 
someone f e l t , a t  any  t i m e , t h a t  he c o u ld  n o t  manage to  c u l t i v a t e  
a l l  th e  f i e l d s  he p o s s e s s e d , th e r e  i s  n o th in g ,  X t h in k ,  i n  th e  
s p i r i t  and th e  l e t t e r  o f  th e  la n d  law s w hich  sh o u ld  p r e v e n t  him  
from  d o in g  so . The code o f  Hammurabi d e a l s  i n  d e t a i l  w i th  th e  
v a r io u s  a s p e c t s  o f  l e a s e  ( p a r .  4 2 ,4 4 ,5 2 ,6 0 ,6 3 ,6 4 ) .

The M ishnah p e rm its  th e  l e a s e  o f  f i e l d s  and r e g u l a t e s  th e  
c o n d i t io n s  and th e  p r i c e  f o r  th e  p e r io d  o f  l e a s e .  (B .M .5 ,8 * 9 ,1 -1 0 5  
Shebu. 7*8 ; P eah  5 ,?5  Dem.6 , 8 ; B .B .3 ,3 * 1 0 ,4 . ) .

W ri t te n  C o n t r a c ts .  A lthough  th e  f i r s t  r e f e r e n c e  to
w r i t t e n  c o n t r a c t s  i n  -the B ib le  i s  fo und  i n  Je re m ia h  ( 3 2 ,6 f f ) ,  
a c c o rd in g  to  B e n z in g e r (H e b ra isc h e  A rc h eo lo g ie  p .  29 2 f.fr  w r i t t e n  
docum ents m ust have  b e en  u se d  in  I s r a e l  much e a r l i e r .  He sa y s  
t h a t  e x c a v a t io n s  i n  G ezer have b ro u g h t t o  l i g h t  two c o n t r a c t s  
d a te d  649 and 651 B .B . They a re  c la y  t a b l e t s  w r i t t e n  i n  c o n ifo rm  
in  A ssy r ia n  la n g u a g e ,a n d  t h e i r  form  i s  e x a c t ly  th e  one u se d  i n  
a n c ie n t  B aby lon . B u t, sa y s  B e n z in g e r , th e y  m ust h av e  b een  in  u se  
even  much e a r l i e r ,  s in c e  M anasseh w ould have  In tro d u c e d  th e  
A s s y r ia n  and n o t  th e  B a b y lo n ian  form  o f  c o n t r a c t .  S tad e  ( ZATW 
1885p. 176 ) sa y s  t h a t  I s a .  2 9 ,1 1  g iv e s  u s  some in fo rm a tio n  oh  th e  
c o n c lu d in g  s ta g e  o f  a w r i t t e n  c o n t r a c t .

As a l r e a d y  m en tio n ed  b e f o r e ,  o u r  f i r s t  a c q u a in ta n c e  w i th  a  
com plete  w r i t t e n  c o n t r a c t  i n  th e  B ib le  i s  made i n  J e re m ia h  3 2 ,6 -1 4  
w here we a re  t o l d  t h a t  a c o u s in  o f  h i s  c a l l e d  upon him to  “Use h i s  
r i g h t  o f  red e m p tio n  and buy th e  f i e l d  from  him . I n  t h i s  c o n n e c tio n  
we a re  g iv e n ,  w hat seems to  have bben  th e  u sage  i n  th e  c o u n try  a t  
t h a t  t im e , th e  p ro c e d u re  o f  a  w r i t t e n  c o n t r a c t  ( J e r . 32,44). As 
in  B ab y lo n ian  docum ents o f  t h a t  n a tu r e  -  I s r a e l  was v a s s a l  o f  
B abylon a t  t h a t  p e r io d  -  a l l  th e  d e t a i l s  r e g a r d in g  th e  p u rc h a se d  
f i e l d  w ere w r i t t e n  on a  c la y  t a b l e t  and e n c lo s e d  i n  a  c la y  
en v e lo p e  w h ich  was s e a le d  up . I n  a d d i t io n  to  i t , t h e r e  was an 
open copy o f  th e  d eed , some b e l ie v e  t h a t  t h i s  open copy was 
i n s c r ib e d  on th e  e n v e lo p e , w hich  c o n ta in e d  th e  same c o n d i t io n s  and 
te rm s a s  th e  s e a le d  o r i g i n a l ,  f o r  any i n t e r e s t e d  p a r t y  to  lo o k  
i n t o .  O nly in  th e  c a se  o f  th e  w r i t in g  o f  th e  copy becom ing 
o b sc u red  o r  d e l i b e r a t e l y  tam pered  w i th ,  w as th e  s e a le d  en v elo p e  
opened and the  o r i g i n a l  deed exam ined. T h is  c o n t r a c t  was 
p ro b a b ly  d e p o s i te d  w i th  a  t h i r d  p a r ty  ( i b . l r .1 2 ) .  See a l s o  
S tad e  ZATW 1885 p . 176 / 7 .  The money, i n  paym ent f o r  th e  la n d ,  
was w eighed  and d e l iv e r e d  i n  th e  p re s e n c e  o f  w i tn e s s e s ,  who a ls o  
s ig n e d  th e  docum ent c o n firm in g  th e  c o n te n ts  o f  th e  d eed  and i t s  
p ro p e r  e x e c u tio n . Nehemiah 1 0 ,1  im p lie s  a w r i t t e n  c o n t r a c t  o f  
above s t y l e .

The M ishnah h a s  th r e e  re c o g n is e d  modes by w hich  la n d  can  be 
a c q u ir e d . They a re  a )  by p a y in g  money, o b v io u s ly  i n  f r o n t  o f  
w i tn e s s e s ,  b )  by  w r i t  i . e .  c o n t r a c t ,  and c ) by  u s u c a p tio n  o r  
p r e s c r i p t i o n ,  (K id .1 ,5 ;  B .B .9 ,7 )»  G e n e ra lly , th e  M ishnah h a s  
e la b o r a te  and d e t a i l e d  r e g u la t io n s  f o r  th e  a c q u i s i t i o n  o f  la n d  
and o th e r  immovable p r o p e r ty .  The fo l lo w in g  a re  some r e f e r e n c e s  
to  the  m anner i n  w hich  th e  docum ents have  to  be  a) p re p a re d  and 
w r i t t e n ,  Moed K a t. 3 ,3 * 4 . G lti2 ,^ U jd a te d  G i t .8 ,5 ,  B) w itn e s s e d , 
K e t .2 , 3.45  B .B .1 0 ,1 .2 * 7 •  cf*  G it.o ,1 0 * ^ E ?d .2 ,3 ; a )  e x e c u te d  and
p re s e rv e d ,B .B .1 0 ,3 .4*  G i t .  3,2® B.M* 1 ,8 s  B .B .1 0 , £ .  S l i g h t  t r a c e s  
o n ly  a r e  fo und  in  th e  M ishnah c o n c e rn in g  th e  re q u ire m e n t to  d e p o s i t  
docum ents w ith  a  t h i r d  p a r t y .  P e rh ap s  K id .4 ,5 ,  w here i t  r e f e r s  to  
a r c h iv e s  o f  th e  c o u r t ,  im p l ie s  t h i s  o b l ig a t io n .  D is p o s i t io n  o f  
g round  f o r  b u i ld in g  p u rp o se s , and th e  way f i e l d s  a r e  m easu red , a re  
t r e a t e d  in  B .B .6 , 4 . 7 . 8 . and 7 , I f f  r e s p e c t iv e ly .  O b l ig a t io n s  o f  l e s s e e s  
a re  s t a t e d  in  B.M. 7 , l l i  B .B .8 ,5 :  c f .K e t .9 , 1 . R e fe re n c e s  to  
v a r io u s  ty p e s  o f  docum ents w i l l  be fo und  i n  M .K at*3,3*4* B .B .1 0 , 3#4 * 
G i t .3 , 2 . * No s e a l in g  o f  th e  document i s  r e q u i r e d  by  th e  
M ishnah, n o r  a r e  th e  p r i n c i p le s  o f  d e fra u d in g  a p p l ie d  to  lan d *  
(B.M.4 , 9 ) .  R e g u la tio n s  a f f e c t i n g  n e ig h b o u r  a re  l a i d  down i n



B .B .1 ,4 .6 * 2 ,1 .3 -5 * 1 0 .1 2 .1 3 * 6 ,5 .6 * 1 0 ,3 * 4 * 7 5  B .1 1 .1 0 ,2 -4 .6 ;
K e t . 1 3 ,7 .

F i n a l l y ,  i t  o u g h t^  to  be  m e n tio n ed  t h a t  u n d e r  th e  
m onarchy a  new r u l e  seem s to  have b e en  in tr o d u c e d  b y  th e  k in g s , 
w hereby  d e r e l i c t  la n d s  w ere a p p r o p r ia te d  b y  th e  crow n. So 
we l e a r n  t h a t  when a  woman, who had  l e f t  th e  c o u n try  b e c a u se  
otf fa m in e , r e  tu rn e d  and demanded b ack  h e r  l a n d  from  th e  k in g ,  
he o rd e re d  i t  to  be  r e s t o r e d  to  h e r  (2 K .8,3*5*& *)* D av id , 
we a re  a ls o  t o l d ,  gave  to  M e fitfo sh e th , g ra n d so n  o f  S a u l, a l l  th e  
p r o p e r ty  b e lo n g in g  to  S a u l,w h ic h  th e  l a t t e r  m u st have a c q u ir e d  
th ro u g h  above m en tio n ed  ch an n e ls*  (2  S .9 ,6 - 9 * )  A f te r  N aboth  
was k i l l e d  on J e z e b e l 1s  o r d e r s ,  Ahab w en t to  ta k e  p o s s e s s io n  o f  
h i s  f i e l d s  and v in V a r d s . f l  k .  2 1 ,1 6 ) .  Samuel w arned  I s r a e l  
t h a t  su ch  a  p o s s i b i l i t y  may a r i s e .  (1  S .8 ,1 1 .1 4 ) .

S e c t io n  2 .

OBLIGATIONS AND BIGHTS OF THE OCCUPTFR OF LAND, 

p a r . l ) .  T i th e s ,  Landm arks e t c .

The c o n c e p tio n s  r e g a rd in g  th e  o b l ig a t io n s  and r i g h t s  o f  th e  
la n d  owner a s  e v id e n ce d  from  th e  P e n ta te u c h a l  l e g i s l a t i o n  seemed 
v e ry  p r im i t iv e  in d e e d . For, nobody w ith  th e  f u l l e r  e x p e r ie n c e  
and know ledge o f  s e t t l e d  s o c ie ty  (Mbses l e f t  E gypt q u i te  a y o u th )  
c o u ld  c o n s id e r  th e  s c a n ty  r e f e r e n c e s  a s  in  any way n e a r ly  s u f f i c i e n t  
to  m eet th e  c o n tin g e n c ie w  and demands t h a t  a r i s e  i r u l i f e  o f  a 
S t a t e .  S in c e , th e n , th e  la w g iv e r  la c k e d  th e  above p r e r e q u i s i t e s ,  
and  w o rk in g , c o n tin u o u s ly  a s  he d id ,  on th e  p rem ise  t h a t  th e  la n d  i s  
th e  L ard * s (L e v .2 7 ,3 0 ) and th e  p e o p le  on i t  H is t e n a n t s ,  th e  
law s g o v e rn in g  th e  paym ent o f  dues a re  i n  th e  n a tu re  o f  an  
o b l ig a t io n  im posed by God f o r  th e  b e n e f i t  o f  c e r t a i n  c l a s s e s  
o f  c i t i z e n s  who p o s s e s s e d  no la n d .  Thus, P r i e s t s  and L e v i te s  
r e c e iv e d  t h e i r  sh a re  by way o f  com pensa tion  from  th e  p o r t io n  o f  
la n d  d e n ie d  to  them . The id e a  o f  p a y in g  dues o r  t a x e s  to  th e  
S ta te  f o r  i t s  own management i s  c o m p le te ly  a b s e n t  from  th e  
P e n ta te u c h . I t  i s ,  t h e r e f o r e ,  i n  above s p i r i t  t h a t  we have to  
c o n s id e r  th e  t i t h e  law s, f o r  on ly  so can we u n d e rs ta n d  t h e i r  
m eaning.

T ith e s*  Amohg th e  few law s a f f e c t i n g  th e  la n d  ow ner t i t h e s  
occupy an im p o r ta n t  p l a c e .  These t i t h e s  w ere a  k in d  o f  t a x  
t h a t  b o re  a c o rre sp o n d in g  r e l a t i o n  to  th e  incom e, s in c e  i t  
depended upon th e  p roduce  th e  la n d  y ie ld e d .

A t th e  o u t s e t  i t  m ust be s t a t e d  t h a t  th e  i n s t i t u t i o n  o f  
t i t h e s ,  i . e .  one t e n t h  o f  th e  p ro d u c e , i s  a v e ry  a n c ie n t  one 
and i s  known among many e a r ly  p e o p le s .  I t  u se d  to  be  e i t h e r  
a  r e l i g i o u s  t i t h e ,  i n  th e  form  o f  f i r s t  f r u i t s  to  th e  te m p le s , 
o r  a  s e c u la r  t i t h e ,  a s  a  t r i b u t e  o r  a s  t a x e s  to  th e  S ta te *
Thus,we are* t o l d  t h a t  th e  p e o p le  o f  Tyre and th e  C a rth a g e n ia n s

p a id  t i t h e s  to  th e  k in g  a t  ly re  (D iod . S ic .  2 0 ,1 4 ) .  I t  i s  known 
among th e  B ab y lo n ian s  fE .R .E . a r t i c l e  on t i t h e s ) .  I n  South 
A ra b ia , t i t h e s  w ere u se d  f o r  th e  e r e c t io n  o f  s a c re d  monuments i
(W .R .Sm ith, The .R e lig io n  o f  th e  S e m ite s , p .2 4 7 ) .  Even down to  1
m odem  tim e s  th e  name h a s  b een  r e t a in e d  i n  o u r l e g i s l a t u r e ,  e .g .
T ith e  A ct o f  1918 , and i n  S c o tla n d  th e  c o rre sp o n d in g  law  i s  known !
a s  T e in d s  A c t. We c a n  th e r e f o r e ,  s a f e ly  assume t n a t  th e  
p r a c t i c e  o f  t i t h i n g  was known to  th e  H ebrew s. 86 we f in d  in  Gen. 
1 4 ,2 6  ( I  do n o t  p ro p o se  h e re  to  e n t e r  i n to  th e  q u e s t io n  o f  d a t e ) t h a t  
Abraham gave M elch izedek  a  t e n t h  o f  a l l , a n d  Jaco b  vowed to  dev o te  a



t e n t h  o f  h i s  w e a lth  i n  g r a t i t u d e  f o r  Godt s  p r o t e c t i o n  (Gen* 2 8 , 22) •

A ll  th e  above r e f e r e n c e s ,  c o n t r a r y  to  th e  v iew s o f  many 
c r i t i c a l  s c h o la r s  who w ish  to  see  t i t h e s  a s  a l a t e  p r a c t i c e  and 
th e s e  p a s s a g e s  a s  a  l a t e  i n s e r t i o n ,  l e a d ,  i n  my o p in io n ,  to  th e  
v e ry  much s im p le r  and more p l a u s ib l e  b e l i e f  t h a t  among I s r a e l i t e s  
th e  p r a c t i c e  o f  t i t h e s  e x i s t e d  even  b e f o r e  Moses*

The P e n ta te u c h  r e f e r s  i n  3 books to  th e  t i t h e  la w s .  The 
book o f  L e v i t i c u s  (2 7 ,3 0 )  e n jo in s  th e  o c c u p ie r  o f  th e  l a n d ,  
among th e  v a r io u s  law s o f  re d e m p tio n  and  d e v o te d  t h i n g s ,  t h a t  
one t e n th  i s  to  be g iv e n  to  th e  L o rd . Numbers (1 8 ,2 1 -2 4 )  
e x p la in s  t h a t  t h i s  t i t h e  i s  to  b e lo n g  to  th e  L e v i te s ,  a s  th e y  
w ere to  r e c e iv e  no s h a re  i n  th e  la n d  when i t s  d i v i s i o n  b e tw een  
th e  t r i b e s  t a k e s  p l a c e .  Deuteronom y (1 2 ,1 7 * 1 8  and 1 4 ,2 2 - 2 7 ) ,  
sp eak s  o f  a  t i t h e  to  be  consum ed a t  th e  S a n c tu a ry , w h ile  i b i d  
1 4 ,2 8 .2 9  cf*  2 6 , 12  i n s t i t u t e s  a  p o o r t i t h e  e v e ry  t h i r d  y e a r  
o f  th e  S a b b a t ic a l  c y c le ,  i . e .  t h a t  th e  t i t h e  m en tio n ed  i n  D t.
1 4 ,2 2 -2 7  o r  i t s  money e q u iv a le n t ,  w hich  was to  be ta k e n  by  th e  
owner to  th e  S a n c tu a ry  t o  be  consumed th e r e  by h im s e l f  and h i s  
f a m ily ,  was i n  th e  t h i r d  and s i x t h  y e a r  o f  th e  S a b b a t ic a l  c y c le  
to  be d i s t r i b u t e d  among th e  p o o r and a l l  th e  d ep en d e n t c l a s s e s  
o f  th e  d i s t r i c t .

Now, i t  m ust be a d m itte d  t h a t  th e s e  v a r io u s  a c c o u n ts  c o n s t i t u t e  
some d i f f i c u l t y  i n  a p p o r t io n in g  t h e i r  im p o rtan ce  and e x a c t  
m ean ing . The R abb is  (M ishnah Demai, M aaser S h e n i, M aasero th  
T erum othj P eah , Rosh R a sh a n ah ), a c c o rd in g  to  t r a d i t i o n ,  have  
d i s t in g u i s h e d  th r e e  c a t e g o r i e s  o f  t i t h e s  and have h a rm o n ised  them 
in  th e  fo l lo w in g  m anner.

The F i r s t  T ith e  -  L ev*27 ,30 ; NU.1 8 ,2 1 -2 4  w as to  be
g iv e n  to  th e  L e v i te s  i n  view o f  t h e i r  p e c u l i a r  p o s i t i o n .

The Second T ith e  ** D t .1 2 ,1 7 * 1 8 5 1 4 ,2 2 -2 7 , was to  be 
ta k e n  to  th e  S a n c tu a ry . S hould  h e , how ever, l i v e  to o  f a r  away, 
he need  n o t ta k e  i t  in  k in d  b u t  redeem s i t  f o r  money and spends 
i t  t h e r e .  T h is  second  t i t h e  w ould be u sed  a t  th e  p i lg r im  
f e s t i v a l s  (B x.23,14-*17) and we see  i n  i t  a  good fu n d  to  c o v e r  a t  
l e a s t  some o f  th e  expense  o f  th e  p i lg r im a g e .

The P oor T ith e  ** D t . l4 ,2 o .2 9 .c f * 2 6 ,1 2 ,  to  b e
d i s t r i b u t e d  among a l l  th e  l o c a l  d ep en d en t p e o p le  e v e ry  t h i r d  y e a r  
in  s u b s t i t u t i o n  o f  th e  second  t i t h e .

V a rio u s  s c h o la r s ,  how ever, a re  n o t  s a t i s f i e d  w ith  t h i s  
t r a d i t i o n a l  a rra n g e m e n t. Some c o n c lu d ed  t h a t  in  th e  S a b b a t ic a l  
y e a r  a lo n e  th e  t i t h e s  ( i . e .  th e  second  t i t h e )  o f  th e  f i r s t ,  
seco n d , f o u r th  and f i f t h  y e a r  o f  ev ery  cyfcle o f  seven  y e a r s  w ere
to  b e  b ro u g h t to  th e  c e n t r a l  S a n c tu a ry  to  b e  consumed th e r e  by
th e  la n d  owner and h i s  f a m ily . T h is  e x p la n a t io n  i s  q u i te  
u n te n a b le  s in c e  D t. 14 ,2 2 -2 7  d oes n o t  i n  any way convey such  a  
s u p p o s i t io n  and  i s ,  I  th in k ,  c o n fu sed  w ith  D t .3 1 ,1 0 . The 
m a jo r i ty  o f  h ig h e r  c r i t i c a l  s c h o la r s ,  se e  D r iv e r* s  commentary 
on D t. ( I .C .C .  on  D t .12 ,17  and 1 4 ,2 2 -2 9 )  f o r  th e  t r e a tm e n t  o f  
t h i s  s u b j e c t ,  esqplain  t h a t  th e  d i s c r e p a n c ie s  betw een  L e v i t i c u s ,  
Numbers and Deuteronom y a re  due to  th e  f a c t  t h a t  th e s e  a re  
d i f f e r e n t  l e g i s l a t i o n s  and  t h a t  L e v i t i c u s  i s  p o s t e x i l i c .  T here 
a r e ,  how ever, th e  fo llo w in g  o b je c t io n s  to  be o f f e r e d  a g a in s t  
t h i s  th e o r y .  The s ta te m e n t  i n  D t* l8 ,1 .2 .  t h a t  th e  L e v i te s  
w ere to  p o s s e s s  no la n d  o u t w ere to  r e c e iv e  o f  Gbdfs p o r t io n  i s  
a  c l e a r  a l l u s i o n  to  L ev . 2 7 ,3 0  w here we a re  in from ed  t h a t  th e  t i t h e  
i s  to  b e lo n g  to  th e  L o rd . TSiere i s  no r e l a t i o n  b e tw een  th e  law  
o f  N u .l8 ,2 1 —2 4 , w hich  i s  c o n s id e re d  by  h ig h e r  c r i t i c s  a s  v e ry  l a t e ,  
and p o s t e x i l i c  c o n d i t io n s  when p r i e s t s  w ere num erous and  L e v i te s  
few . The d iv i s io n  be tw een  L e v i te s  and p r i e s t s  c o u ld  n o t  have 
b e en  o f  th e  r e c e n t  o r i g i n  a l l e g e d .  F u rth e rm o re , a  community so 
p o o r a s  t h a t  o f  E z r a 's  t im e , whose c o n d i t io n s  were r a t h e r  d i f f i c u l t ,  
w ould c e r t a i n l y  have r e f u s e d  to  su b m it to  a  new law  su ch  a s  t i t h e s  
w hich w ould  even more re d u c e  t h e i r  m eagre s u s te n a n c e . They w ould 
n o t have a c c e p te d  i t , u n l e s s  i t  had  some a n c ie n t  a u th o r i t y  b ^ i in d  
i t .  Jo se p h u s  (A n t .^ 0 ,4 )  and T o b it  ( 1 ,7 * 8 .)  m en tio n  th e  second
t i t h e  a s  a  known i n s t i t u t i o n .  W .R .Sm ith  and  o th e r s  suggest



t h a t  th e  t i t h e  i s  s im p ly  a  l a t e r  fo rm  o f  th e  f i r s t  f r u i t s ,  b u t  
t h i s  i s  d i f f i c u l t  to  a c c e p t ,  s in c e  th e  f i r s t  f r u i t s  w ere g iv e n  
to  th e  P r i e s t s ,  w h ile  th e  t i t h e s  w ere  n o t  ( s e e  I .S .B .E .  a r t i c l e  
on  t i t h e s ) •

Y/hat I  have en d eav o u red  to  show so f a r  i s  t h a t  th e  t i t h e  
law s c o u ld  n o t  p o s s ib ly  be p o s t e x i l i c .  Y e t, some d i f f i c u l t y  
re m a in s  a s  to  why th e  law  i n  D euteronom y i s  somewhat d i f f e r e n t l y  
p r e s e n te d  th a n  in  L e v i t i c u s .

I t  seems to  me a p p ro p r ia te  a t  t h i s  s ta g e  b r i e f l y  to  d i s c u s s  
th e  seem ing d i f f e r e n c e s  r e g a r d in g  p r i e s t s  and L e v i te s  in  
D euteronom y and L e v i t i c u s .  D r iv e r  i n  h i s  com m entary on  
Deuteronom y ( I .C .C *  i b i d ) and o t h e r s ,  draw th e  c o n c lu s io n  t h a t  i n  
Deuteronom y th e  P r i e s t s  and L e v i te s  a re  th e  sam e;w h ile  in  L e v i t i c u s  
and Numbers th e y  c o n s t i t u t e  two d i f f e r e n t  c l a s s e s  o f  p e o p le .

Now, s in c e  a lm o s t a l l  adm it t h a t  th e  t r i b e  o f  L ev i was 
irhosen  to  p e rfo rm  th e  s a c re d  d u t i e s  o f  God, we can  assum e t h a t  
i n  Deuteronom y and L e v i t i c u s  and Numbers th e  P r i e s t s  and L e v i te s  
b e lo n g  to  th e  same t r i b e .

H aving s t a t e d  t h a t ,  l e t  us exam ine D t . l 8 , l - 1 0 ,  f o r  on  th e s e  
p a s s a g e s  m a in ly  r e s t  th e  s t r u c tu r e  o f  th e  h ig h e r  c r i t i c a l  th e o ry  
i n  t h i s  r e s p e c t .  D r iv e r  ( I .C .C .p .219) s t a t e s  t h a t  i t  i s  im p lie d  
i n  1 8 ,1 . ,  w here th e  p o s s e s s io n s  o f  th e  t r i b e  o f  L e v i a re  d is c u s s e d ,  
t h a t  a l l  th e  members o f  th e  t r i b e  a re  q u a l i f i e d  to  e x e r c is e  P r i e s t l y  
f u n c t io n s .  B ut i s  i t ?  I f  we w ere to  r e a d ,  a  s ta te m e n t  t h a t  
" 'a l l  la w y e rs , d o c to r s ,  t e a c h e r s ,  a c c o u n ta n ts ,  a l l  Scotsm en o f  th e  
t e n  pound a  week c a te g o ry  a re  n o t  to  r e c e iv e  la n d  b u t  s h a l l  e ach  
e a t  o f  th e  paym ent made f o r  t h e i r  s e r v ic e s * ,  w ould t h a t  im ply  t h a t  
th e  f u n c t io n  o f  e v e ry  one o f  them i s  th e  same? Why, t h e n ( sh o u ld  we 
say  (18*1 ) t h a t  "The P r i e s t s ,  th e  L e v i te s ,  a l l  th e  t r i b e  o f  L e v i 
s h a l l  have no p o r t io n  n o r  in h e r i ta n c e  i n  I s r a e l *  im p lie s  t h a t  th e  
L e v i te s  and P r i e s t s  have th e  same f u n c t io n .  D r iv e r  th e n  g o e s  on 
to  say  t h a t  1 8 , 1 . 2 . a s s ig n s  to  th e  whole t r i b e  th e  a l t a r  dyes 
r e s e r v e d  i n  N u .l8 ,2 0  f o r  th e  P r i e s t s  a lo n e .  B ut d oes i t ?  Does 
n o t  D t . l 8 , l  speak  o f  th e  o f f e r in g s  o f  th e  L ord made by  f i r e  and 
o f  h i s  in h e r i ta n c e  -  th e  fo rm e r , a s  i n  th e  o rd e r  o f  th e  f i r s t  
h a l f  o f  v . l . ,  r e f e r r i n g  to  th e  o f f e r i n g s  e a te n  by th e  p r i e s t s ,  and 
th e  l a t t e r  to  such a s  w ere p a r ta k e n  o f  by L e v i te s ,  e .g .  t i t h e s ?
And does n o t  1 8 ,3  speak  e x p l i c i t l y  o f  P r i e s t s ?  Nor do v . 6 -8  
mean to  c o n v e y ,a s  D r iv e r  w ish e s  i t ,  t h a t  b y  * the  L e v i te s *  h e re  
a re  a c t u a l l y  m eant th e  P r i e s t s .  I f  t h a t  i s  so , why d o es  th e  same 
w r i t e r  in  e ig h t  v e r s e s  u se  each  tim e  d i f f e r e n t  te rm s v i z .  L e v l te ,  
P r i e s t *  Would anybody do i t  n o rm ally ?  And i f  th e  w r i t e r  m eant 
i t  to  b e  th e  same, w h j jc s h o u ld , a t  a l l ,h a v e  prom pted  him to  use 
i n  e ac h  v e rs e  P r i e s t  o r  L e v i te ,  w h ile  m eaning th e  same* S u re ly  
t h i s  i s  an e x tre m e ly  s t r a n g e  p ro c e d u re .

A l t e r n a te ly ,  even  a c c e p tin g  th e  th e o ry  t h a t  th e  P r i e s t s  
th e  L e v i te s  a re  one , i t  m ust be  rem embered t h a t  th e  r e f e r e n c e s  
to  th e  L e v i te s  i n  L e v i t i c u s  a re  l a r g e ly  d i f f e r e n t  from  th o se  in  
E z e k ie l .  YJhile in  th e  fo rm er t h e i r  d u t i e s  l a r g e ly  c o n s i s t  o f  
s e r v ic e  i n  t r a n s p o r t i n g  th e  t e n t  and o f  o th e r  m inor s e r v i c e s ,  and  
f o r b id  them  un d er d e a th  p e n a l ty  to  e n te r  th e  in n e r  H oly cham bers, 
E z e k ie l  (4 4 ,9 -1 4 )  demands o f  them  s e r v ic e s  a s  g a te  k e e p e rs ,  who 
a ls o  p a r t i c i p a t e  i n  o f f e r in g s  a t  th e  e n tra n c e  o f  su ch  p la c e s  a s  
would m eet w ith  d e a th  i n  so c a l l e d  P . (N u .l8 ,3 )*  I t  i s  im p o s s ib le  
to  c o n tem p la te  t h a t  any l e g i s l a t o r  would in v e n t  a  scheme o f  a 
d e s e r t  n a tu re  c e n t u r i e s  a f t e r  th e  epoch to  w hich  i t  r e l a t e s .  B ut 
when we view  L e v i t i c u s  w ith  a l l  i t s  d e s e r t  p r o v is io n s ,  such  a s  th e  
t r e a tm e n t  o f  th e  le p ro u s  and o th e r s  o f  a  d e s e r t  n a tu r e ,  a s  c o n c e rn in g  
i t s e l f  p a r t l y  w ith  c o n d it io n s  in  th e  w i ld e r n e s s ,  ‘we u n d e rs ta n d  th se t 
some d i f f e r e n t  p r o v i s io n s  w ould have  to  be made by th e  same 
l e g i s l a t o r ^ a t  th e  end o f  th e  d e s e r t  w a n d erin g , who h a s  a  w hole body 
©£ L e v i te s  on h i s  h a n d s . In  th e  c a se  o f  a  f ix e d  S a n c tu a ry  o r  
Temple, t r a n s p o r t  d u t ie s  a re  o u t  o f  p l a c e .  T hat L e v i te s  sh o u ld , 
th e n , be g i v e n ,l a t e r ,  a d d i t i o n a l  P r i e s t l y  d u t i e s  to  p e r fo n p , in  
c o n te m p la tio n  o f a s e t t l e d  s o c ie ty  w&& th e  p e o p l e ^ c a t t e r e d  a l l



o v e r  th e  c o u n try ,  i s  o n ly  n a t u r a l  -  a  f a c t  b o rn  o u t  by  l a tS r ^
, e x p e r ie n c e  and re c o rd s*  They w ould n eed  t o  c a r r y  o u t  c e r t a i n  

a d m in i s t r a t iv e  and J u d i c i a l  d u t i e s ,a n d  ta k e  th e  p la c e  o f  P r i e s t s  
i n  many r e s p e d t s .  ^ D euteronom y, t h e r e f o r e ,  seem s to  me a  n a t u r a l  
consequence  to  L e v i t i c u s  and need  n o t  b e  o f  th e  l a t e n e s s  and  o r d e r  
a s s ig n e d  to  i t  by h ig h e r  c r i t i c a l  s c h o l a r s .

T hat i n  th e  h i s t o r y  o f  I s r a e l  in  P a l e s t i n e  m a t t e r s  w ere  n o t  
o b se rv e d , I n  some c a s e s ,  a s  l a i d  down i n  L e v i t i c u s  and Num bers, 
and L e v i te s  p e rfo rm ed  P r i e s t l y  f u n c t io n s ,  i s  due to  c ir c u m s ta n c e s  
and in f lu e n c e s  o f  a  s o c i a l  and p o l i t i c a l  n a tu r e ,  and a re  e x tre m e ly  
p o o r  e v id en ce  f o r  a  th e o ry  su ch  a s  D r iv e r  and o t h e r s  a d v a n c e . 
F u rth e rm o re , to  b e l i e v e  t h a t  a l l  th e  law s d i s t i n g u i s h in g  b e tw een  
P r i e s t  and L e v ite  a re  p o s t e x i l i c ,  t h a t  th e  L e v i te s  r e c e iv e d  su ch  
c a r e f u l  and c lo s e  a t t e n t i o n ,a n d  t h a t  th e  P r i e s t , i n  a d d i t io n ,w a s  
to  depend on th e  L e v i te  from  whose t e n t h  he g o t  h i s  s h a r e ,  i s  t o  
me q u i te  u n th in k a b le  a t  a  tim e  when p r i e s t s  abounded  and L e v i te s  
w ere th e  v e ry  few . E z ra  ( 2 ,3 6 .4 0 )  and Nehemiah (7 ,3 9 * 4 3 ) r e c o r d  
t h a t  w i th  Z e ru b a b e l t h e r e  w en t up 9 7 J  P r i e s t s  and 74 L e v i t e s .
When E zra  w ent up he g a th e r e d  38 L e v x te s  (8 ,1 8 .1 9 )*

The r e f e r e n c e s  to  t i t h e s  i n  th e  r e s t  o f  th e  B ib le  a r e  q u i t e  
few i n  num ber,and i t s  com plete in ad eq u acy  and e a r l y  d a te  o f  i t s  
o c cu ren c e  becom es o b v io u s  u n d e r th e  s e t t l e d  c o n d i t io n s  o f  th e  
M onarchy when o f f i c i a l s  o f  th e  S ta te  had to  be  p a id .  T h is  
w arn in g  was f i r s t  v o ic e d  by Samuel ( lS * 8 , l f f )  who knew t h a t  th e
p r im i t iv e  s t a t e  of m a t t e r s ,  w h ich  h a rd ly  knew o f  th e  b u rd e n  and
a u th o r i ty  o f  a p r o p e r ly  e s t a b l i s h e d  s t a t e  o rg an ism , w ould soon 
d is a p p e a r .  He r e f e r s  to  th e  t i t h e s  t h a t  th e  k in g  w ould  t a k e .
T h is  and th e  r e f e r e n c e  in  Amos 4 ,4  p o in t  to  t i t h e s  a s  an  e a r l y  
i n s t i t u t i o n  in  I s r a e l .  Solomon seems to  have b e en  th e  f i r s t  
to  in tro d u c e  t a x e s  ( se e  c h a p .4 , s e c .2 . )  and t o  d iv id e  th e  p e o p le  
i n to  d i s t r i c t s  f o r  th e  p u rp o se  o f  c o l l e c t i n g  th e  d u e s . ( l K .4 ,7 f f ) % 
Howuburdonsome th e  t a x e s  became we l e a r n  from  1K .13>4. The
k in g  a ls o  seemed to  have th e  r i g h t  to  a c q u ire  d e r e l i c t  la n d  o f
c r im in a l s  and enem ies o f  t h e ,S t a t e ,  b u t  how e a s i l y  t h i s  pow er 
was m isu sed  we se e  from  th e  c a se  o f  N aboth (1 K .2 1 ,1 J )*  How much 
D avid  p o s s e s s e d  we c a n  g a th e r  from  1 C h r .2 7 ,2 6 f f .  K ing H ezek iah  
im posed t i t h e s  w hich  th e  p e o p le  b ro u g h t i n  such  q u a n t i t i e s  t h a t  
s p e c i a l  cham bers had  to  be p re p a re d  in  th e  Temple to  r e c e iv e  them  
(2  C h r .3 1 ,5 - 1 2 ) .  S im ila r  a rra n g em e n ts  w ere made l a t e r  by Nehem iah 
(1 0 , 38f . l 3 , 5*12f f . ) who a ls o  a p p o in te d  s p e c i a l  o f f i c e r s  to  se e  
t h a t  th e  t i t h e  due to  th e  L e v i te s  was p ro m p tly  p a id  (1 3 ,1 0 .1 1 )*  
D uring  th e  tim e o f  th e  M accabees, we a re  t o l d  (1  M a c c .lO ,3 1 * ll> 3 5 )* 
t h a t  th e  S y r ia n  g e n e r a l  D em etriu s r e m i t te d ,  among o th e r  t h in g s ,  
dues w hich  he had  r e c e iv e d  a s  paym ent o f  th e  L e v i t i c a l  t i t h e .

O b l ig a t io n s  C oncern ing  L andm arks. Boundary l i n e s  and 
landm arks have f r e q u e n t ly  c o n s t i t u t e d  a  s u b je c t  f o r  d is p u te  among 
in d iv id u a l s  and n a t io n s  -  a n c ie n t  and m odern. And b e fo re  th e  
in t r o d u c t io n  o f  la n d  m easurem ent th e  rem oval o f  a landm ark  was 
more d i f f i c u l t  to  com bat.

S to n e s  w ith  o r  w ith o u t  i n s c r i p t i o n s ,  f e n c e s  (N u.22,24$ 
E e c le s .1 0 ,8 ;  P s .8 0 ,1 3 ,  P r o v .2 4 ,3 1 ) ,  open w a l ls  (N u .22 ,2> ) and 
o th e r  s ig n s  m ark th e  b o rd e r  l i n e .  An e a r ly  d is p u te  i s  re c o rd e d  
a lr e a d y  in  G e n . l3 ,? f f  be tw een  Abraham and L o t, and  Ja co b  and L aban 
s e t  up s to n e s  d e l im i t in g  th e  sp h e re s  o f  movement. (G e n .3 1 ,4 5 ff )

Removing th e  n e ig h b o u r 's  landm ark  i s  fo rb id d e n  by law 
(D t.1 9 ,1 4 )  and th e  c u rs e  i s  p ronounced  upon him who b re a k s  i t  
(D t.27> 17)*  I t  i s  r e p e a te d ly  denounced a s  a  crim e ( I s a .  5 , 5 ^ 5  
P ro v .2 2 ,2 o s 2 3 ,1 0 ;J o b 2 4 ,2 ) / and th e  P r in c e s  too  m eet w ith  th e  
p ro p h e t* s  w ra th  (H os.5» I0 )*

The p e n a l ty  f o r  m oving th e  landm ark  i s  nowhere m e n tio n ed .
The Talmud c o n s id e r s  i t  e q u iv a le n t  to  t h e f t  (B .M .6 lb ,1 0 7 b |B .B . 
6 2 a f f ) .  The p e n a l t i e s  i n  A ssy r ia n  law  (T a b le t  A p a r .8 , 9 ) a re  
v e ry  h a r s h  and depended upon th e  d is ta n c e  o f  th e  rem o v a l. I f



i t  was g r e a t ,  th e  f i n g e r  w as c u t  o f f  and  100  b e a s t s  and one m onth 
s e r v ic e  had  to  be  g iv e n  t o  th e  K in g . I f  l e s s ,  th e  p e n a l ty  w as 
r e s t i t u t i o n  o f  t h r e e  itim eh a s  much la n d  a s  th e  rem oved d i s t a n c e ,  
p lu s  50* b e a s t s  and one m onth s e r v ic e  to  th e  K in g . H. G ressm an 
( I s r a e l ys  S p ru c h w e is s h e ith in  Zusammenh an g  d e r  W e l t l i t e r a t u r  p . 42) 
shows how a ls o  i n  a n c ie n t  E gyp t th e  p e o p le  w ere w a rn e d , th ro u g h  
s t r o n g  a d m o n itio n s  and e x h o r t a t i o n s  ,o f  th e  ab om inab le  p r a c t i c e  o f  
rem oving  th e  n e ig h b o u r 's  lan d m ark . In  th e  c o l l e c t i o n  o f  B a b y lo n ia n  
b oundary  s to n e s  by  L .W .K ing, some c o n ta in  c u r s e s  a g a i n s t  th o s e  who 
remove th e  s to n e s .

M isc e lla n e o u s  O b l ig a t io n s  and R ig h ts*  A num ber o f  la n d la w s , 
fram ed  m  th e  i n t e r e s t  o f  n e ig h b o u rs , th e  p o o r ,  th e  h u n g ry , a n im a ls ,  
and law s o f  a  r e l i g o u s  n a tu r e ,  a re  found  i n  th e  B ib le ,  w h ich  th e  
o c c u p ie r  was o b l ig e d  to  o b se rv e  and i n  w hich he fo u n d  p r o te c t io n *

1 . He was fo rb id d e n , u n d e r th e  p e n a l ty  o f  a  f i n e ,  t o  le a v e  
open a  p i t  in to  w h ich  a n im a ls  may f a l l .  (E x .2 2 ,3 3 .3 4 ;  M ishnah
B .K .5 ,5 -7 ).

2* I f  c a t t l e  have s t r a y e d ,  th ro u g h  th e  n e g lig e n c e  o f  h i s  
n e ig h b o u r , i n to  h i s  f i e l d  and g ra c e d  t h e r e ,  he m ust g e t  r e s t i t u t i o n  
(E x .2 2 ,4 ;  see  c h a p .5 s e c .  3 f o r  M ish n a ic  la w s ) .

3 .  I f  one k in d le s  a  f i r e  in  one*s own f i e l d  and i t  s p re a d s
to  a n o th e r  m anf s f i e l d  ( th e  w ind  may have c a r r i e d  some s p a rk s  t h e r e ) ,  
he m ust make r e s t i t u t i o n  (E x .2 2 ,5 ;  th e  M ishnah h a s  d i r e c t i o n s  l a y in g  
down when th e  s p re a d in g  o f  su ch  f i r e  i s  n e g lig e n c e  o r  an a c t  o f
God B .K .6 ,4 .5 ) .  S im i la r ,b u t  more e l a b o r a t e ,  law s a re  fo und  in
th e  . H i t t i t e  Code, 101-1135 a ls o  com pare C .H .p a r.5 3 * 5 8  and  A .C . 
1 0 , 12 - 15*

We c an  s a f e ly  assum e, I  b e l i e v e ,  t h a t  th e  above B i b l i c a l  
law s a re  m ere ly  in s t a n c e s  w hich  i l l u s t r a t e  th e  g e n e r a l  p r i n c i p l e s ,

- and b a s e s  on w h ich  b re a c h e s  o f  a k in d re d  n a tu r e  w ould be t r e a t e d  * 
i n  a s im i l a r  m a n n e r ^  The e ld e r s  w ould p ro b a b ly  d e a l  w i th  e v e ry  
c a se  s e p a r a te ly  ,an d T ex ten d  th e s e  p r i n c i p l e s  to  a l l  c a s e s  o f  t h i s  
t y p e .

4 .  .The f r u i t  o f  newly p la n te d  t r e e s  sh o u ld  be c o n s id e re d  
a s  d e fe c tiv e .a n d  fo rb id d e n  in  #he g i rd #  # h re e  y e a r s ;  in  th e  f o u r t h  
y e a r  i t  sh o u ld  be made h o ly  and b rough t"  a s  an o f f e r i n g f,vfckft n  th e  
f i f t h  y e a r  i t  c o u ld  be e a te n  (L e v .1 9 ,2 3 -2 5 ) .  T h is  law  m ust 
h a v e , p ro b a b ly , b e en  d r a f t e d  i n  th e  i n t e r e s t  o f  good c u l t i v a t i o n .  
A lso , a s  th e  f i r s t  f r u i t s  g e n e r a l l y  had  to  be g iv e n  " to  th e  L o rd " , 
and  s in c e  th e  f r u i t  o f  th e  t r e e s  a re  s tu n te d  i n  t h e i r  g ro w th  i n  
th e  f i r s t  th r e e  y e a r s ,  th e y  w ere n o t  c o n s id e re d  good enough f o r  
su ch  a  g i f t  u n t i l  th e  f o u r th  y e a r  o f  th e  t r e e ys  l i f e .

5 . To stow th e  f i e l d  o r  v in e y a rd  w ith  two k in d  o f  s e e d ,
o r  g e n d e r  two d iv e r s e  k in d  o f  c a t t l e  was a ls o  p r e s c r ib e d  (L e v .1 9 , 
1 9 > D t.2 2 ,9 ) . T here a re  fo u r  ty ^ e s  o f  d iv e r s e  k in d s*  Sowing a  
v in e y a rd  w ith  d iv e r s e  k in d s ,  sowing a f i e l d  o r  g a rd e n  w ith  
d i f f e r e n t  s e e d s , th e  g e n d e r in g  o f  d iv e r s e  k in d  o f  c a t t l e  and 

f w earin g  o f  g a rm en ts  o f  d iv e r s e  m a t e r i a l ,  such  a s  wooden and l i n e n  
m ixed to g e th e r .  I t  i s  i n t e r e s t i n g  to  n o te  t h a t  w here th e  p a ssa g e  
d e a ls  w ith  th e  v in e y a rd  i t  sp eak s o n ly  o f  one se ed  ~ a  c o r r e c t  
s ta te m e n t  when we remember t h a t  th e  v in e y a rd  i s  p l a n t e d .  The 
re a s o n s  f o r  th e  law re g a rd in g  m ixed k in d s  o f  se ed  and c a t t l e  a r e  
in d e e d  d i f f i c u l t  to  a s s ig n .  T h e ir  p u rp o se  p ro b a b ly , l i e s  in  
th e  d e s i r e  n o tA d e v ia te  from  " th e  a p p o in te d  o rd e r  o f  th in g s ,  n o r  
go a g a in s t  th e  e t e r n a l  law s o f  n a tu re  a s  e s t a b l i s h e d  by  D ivine'
Wisdom. What God h a s  o rd a in e d  to  be k e p t  a p a r t ,  man m ust n o t  
seek  to  m ix to g e th e r .  Jo se p h u s  s u g g e s ts  a s  th e  re a s o n  f o r  th e  
p r o h i b i t i o n  f o r  m ixed b re e d in g , th e  f e a r  t h a t  such u n n a tu r a l  
u n io n  in  th e  an im al w o rld  m ig h t l e a d  to  m o ra l p e rv e r s io n  among 
human b e in g s "  (H e r tz ,  P e n ta te u c h  on L ev .1 9 ,1 9 )*

The Hebrew te rm  K ilav im , u s u a l ly  t r a n s l a t e d  a s  two k in d s ,  
r e a l l y  means m u tu a lly  e x c lu s iv e  k in d s .  T hus, some k in d s  o f  seed  
r ip e n  e a r l i e r  w h ile  o th e r s  l a t e r ,  and c o n se q u e n tly , by grow ing 
f a s t e r  th e y  a re  bound to  throw  a  shadow upon th e  f r u i t  t h a t  h a s  
n o t  y e t  grown a s  h ig h , th u s  k e e p in g  th e  sun away from  i t .  T h is  
law , t h e r e f o r e ,  may have been  d r a f t e d  in  th e  i n t e r e s t  o f  a g r i c u l t u r e .



AS tO T.ne p r o m u i t i o u  u± aiuLum u. xaj uxxup^, 
i n ju n c t io n  c l e a r l y  c o n tra v e n e d  by th e  e x is te n c e  o f  m u le s  
f r e q u e n t ly  m en tio n ed  i n  th e  B ib le  e . g .  23 • 1 3 ,2 9 ;  I K s .1 0 ,2 5 ,

The M ishnah h a s  d e t a i l e d  p ro v is io n *  on t h i s  s u b je c t  i n  
N i l . 1 , I f f ; O r l . 2 ,3 ; B .K .5 , l ,  B e tz . l ,} .0 ;  K id .2 ,9  e t c .

6 .  W ith a l l  th e  l e g i s l a t i o n ,  p a r t  o f  w h ich  c o n s i s t s  o f  
m o ra l in ju n c t io n s  n o t  en fo rceab le  i*y p u n ish m en t e x c e p t  d i v i n e ,  
and u n d e r th e  b e s t  p o s s ib le  s a f e g u a rd s ,  n o t  a l l  c i t i z e n s  may 
su c ce ed  to  keep  t h e i r  p r o p e r ty .  T h e re fo re ,  we f i n d  t h a t  , 
s p e c ia l^ c o n s id e r a t io n  f o r  th e  p o o r  d i s t i n g u i s h e s  th e  M osaic 
law  from  a l l  o th e r  a n c ie n t  l e g i s l a t i o n s ,  such  a s  th e  Roman Law.
The o b j e c t  o f  th e  l a t t e r  seems to  be  p r im a r i l y  to  s a fe g u a rd  
th e  r i g h t s  o f  th e  p o s s e s s in g  c l a s s e s .  In  th e  P e n ta te u c h  th e  
p o o r  man i s  a  b r o t h e r  and when i n  need  i s  to  be  r e l i e v e d  
u n g ru d g in g ly  n o t o n ly  w ith  an open  hand b u t  w i th  an open  h e a r t "  
(H e r tz , on L e v .1 9 , 9 )*

S p e c ia l  c irc u m s ta n c e s  o f  fa m ily  and  o f  econom ic c o n d i t io n s  
m#y b r in g  p o v e r ty .  I t  i s  i n  view  o f  th e  l a t t e r  t h a t  th e  law ­
g iv e r  p ro v id e d  a  Poor Law, b a se d  on th e  p ro d u ce  o f  th e  l a n d ,  
w h ich  m ust be  o b se rv e d  b y  th e  o c c u p ie r .  T hus, he had to  le a v e  . 
th e  c o m e r s  o f  th e  f i e l d  u n rea p ed  and  was n o t a llo w e d  to  g a th e r  
th e  g le a n in g s  o f  th e  h a r v e s t ,  n o r  th e  g le a n in g s  o f  th e  v in e y a rd ,  
o r  c o l l e c t  any f a l l e n  f r u i t .  (L e v .1 9 ,9 * 1 0 ) .  Nor sh o u ld  one 
go back  to  h i s  f i e l d  to  f e t c h  a  s h e a f  he h a s  f o r g o t t e n ,  o r  go 
o v e r  th e  boughs when he b e a t s  th e  o l iv e  t r e e  (D t. 2 4 ,1 9 -2 1 ) .
A l l  th e s e  had  to  be l e f t  to  th e  p o o r ,  th e  r e s i d e n t  a l i e n ,  th e  
widow and th e  o rp h a n . F u r th e rm o re , to  s t i l l  t h e i r  h u n g e r, th e  
p o o r  c o u ld  e a t  o f  th e  r i p e  g ra p e s  o f  anybodyf s v in e y a rd  b u t  may 
n o t  ta k e  a n y th in g  away; th e y  w ere a ls o  a llo w e d  to  h e lp  th e m se lv e s  
to  a s  much c o rn  a s  th e y  c o u ld  ta k e  away i n  t h e i r  b a re  hands 
( D t .2 3 ,2 5 * 2 6 ) . The R ab b is  r u l e d  t h a t  i t  a ls o  a p p lie d  to  
w o rk e rs  ( Gem.B.M.89b ) {R uth  ( 2 , 2 f f ) ,  we l e a r n ,  made u se  o f  t h i s  
p r o v i s io n .  T hat t h i s  law i s  a b le  to  e n h a n c e tth e  m o ra l o u tlo o k  
o f  th e  c i t i z e n  i s  q u i t e  o b v io u s , w h ile  a t  th e  same tim e  th e  
d a n g e r o f  t h e f t  becom es v e ry  much more d im in ish e d .

7 .  In  th e  s e v e n th  y e a r  a l l  p ro d u ce  grow ing  by  i t s e l f  in  
th e  f i e l d s ,  v in e y a rd s  and o rc h a rd s  was to  be l e f t  f o r  th e  
b e n e f i t  o f  a l l  who w ish ed  to  e a t  o f  i t .  (E x .23 ,1 0 .1 1 ;  Lev.25,4**7)*

I n  c o n c lu s io n  i t  may be s t a t e d  t h a t  a l l  th e  above la n d la w s  
a r e  t r u l y  m ir r o r in g  th e  g e n e r a l  p r i n c i p l e s  p e rv a d in g  Hebrew la n d  . 
l e g i s l a t i o n .  The la n d  b e lo n g s  to  God, th e  i n d iv id u a l  i s  t e n a n t  
o f  t h i s  la n d  and h a s ,  t h e r e f o r e ,  to  f u l f i l l  a l l  th e  o b l ig a t io n s  
w hich  a re  fram ed i n  th e  i n t e r e s t  o f  a l l  th e  needy  o f  th e  community#

P a r .  2 .

SABBATICAL YEAR.

Tb make th e  I s r a e l i t e  c o n tin u o u s ly  aw are , and to  im p re ss  
upon h im , t h a t  th e  la n d  i s  n o t  h i s  a b s o lu te  p o s s e s s io n ,  th e  
S a b b a t ic a l  y e a r ,  i . e .  a  y e a r  o f  r e s t  a f t e r  e v e ry  s i x  y e a r s ,  w as 
p ro c la im e d . I t  was a  s t a t u t o r y  y e a r  to  be  o b se rv ed  by  a l l  
I s r a e l i t e s .

The B i b l i c a l  in ju n c t io n s  i n  Exodus (2 3 ,1 0 .1 1 )  and L e v i t i c u s  
(2 5 ,2 -7 )  d i r e c t  th e  la n d  to  be  r e s t e d  on th e  se v e n th  y e a r .  No 
f i e l d  may b e  sown n o r  th e  v in e y a rd  p ru n ed ; a l l  t h a t  grow s 
sp o n ta n e o u s ly  i n  th e  s e v e n th  y e a r  s h a l l  be  f o r  a l l ,  in c lu d in g  th e  
b e a s t ,  to  e a t ,  b u t  may n o t  be g a th e re d  f o r  s to ra g e  p u rp o s e s . ( I



h ave  b e en  t o l d  when I  v i s i t e d  P a l e s t i n e  t h a t  a t  some p la c e s  
g r a i n  was g ro w in g  even  i n  y e a r s  when th e r e  w as no sow ing o r 
p lo u g h in g ) .  I t  i s  i n t e r e s t i n g  to  n o te  t h a t  th e  r e s i d e n t  a l i e n  
i s  a ls o  to  r e a p  th e  b e n e f i t s  a c c ru in g  to  a l l  i n  th e  S a b b a t ic a l  
y e a r .  The Gter o r  r e s i d e n t  a l i e n ,  (se e  c h . 6  s e c . 3 ) ,  who, a s  
w i l l  have b e e n  th e  c a s e  w ith  th e  v a s t  m a j o r i t y ,  - p o s s e s s e d  no 
la n d ,  depended upon h a n d ic r a f t  to  e a rn  h i s  l i v e l i h o o d .

I n  th e  S a b b a t ic a l  y e a r ,  i t  seem s, h i s  p o s i t i o n  w i l l ,  
p ro b a b ly , have b een  th e  b e s t ,  a s  n o t  o n ly  w ould he c o n tin u e  to  
fo llo w  h i s  o c c u p a tio n  a s  i n  no rm al y e a r s ,  b u t  he  w ould a l s o  
b e n e f i t ,  i n  a d d i t i o n ,  from  th e  o p p o r t u n i t i e s  o f f e r e d  him b y  
th e  p r o v is io n s  o f  th e  S a b b a t ic a l  y e a r .  The c o n c e rn  f o r  th e  
s t r a n g e r  in  th e  P e n ta te u c h  h as  b een  h e re  once  more c l e a r l y  
d e m o n s tra te d . And b e c a u se  o f  h i s  p o s i t i o n  he even  r e c e i v e s ,  
a s  i s  shown h e re  b u t  i s  n o t  o b v io u s  on th e  f a c e  o f  i t ,  
a d d i t i o n a l  m eans f o r  h i s  e x i s te n c e .

When d id  th e  S a b b a t ic a l  y e a r  b e g in ?

From L e v i t i c u s  25*9? w here we a re  t o l d  t h a t  th e  J u b i l e  
was to  be  announced  on th e  t e n t h  day o f  th e  s e v e n th  m onth -  
th e  Day o f  Atonem ent - ,  we can  s a f e ly  c o n c lu d e  t h a t  th e  S a b b a t ic a l  
y e a r  was to  b e g in  l ik e w is e  on t h i s  d a te .  Some s u p p o r t  t h a t  
th e  S a b b a t ic a l  y e a r  i n  f a c t  b eg an  i n  t h a t  s e a s o n  i s  g a in e d  from  
D t. 3 1 .1 0 , w here i t  r e f e r s  to  th e  b e g in n in g  o f  th e  S a b b a t ic a l  
y e a r  i n  th e  tim e  o f  th e  F e a s t  o f  T a b e rn a c le s .  ( s e e * f o r  t r a n s l a t i o n  
o f  th e  id iom  in  v e r s e  10  at  e nd o f-  j u b i l e ) .

T here a r e ,  f u r t h e r ,  among th e  J u b i l e  la w s ,a  rew p a s s a g e s  
w h ich , from  th e  c o n te x t ,  seem to  r e f e r  to  th e  S a b b a t ic a l  y e a r .  
T hus, L ev.25>21 inform s u s  t h a t  th e  s i x t h  y e a r  w ould b r in g  f o r t h  
f r u i t s  f o r  th r e e  y e a r s .  Now, on th e  fa c e  o f  i t  th fe  p a ssa g e  
seem s to  be r e ^ f e r^ n g  to  th e  j u b i l e . F o r , o th e r w is e ,  i t  sh o u ld  
have spoken  o f  f r u i t  f o r  two y e a r s  o n ly , th e  f r u i t s  o f  th e  s i x t h  
y e a r  w ould be consumed in  th e  s e v e n th , a s  w ould  n o rm a lly  b e  
e x p ec te d *  In  th e  e ig h th  y e a r  th e  s to r e d  up f r u i t  w ould b e  e a t e n ,  
w h ile  in  th e  n in th  -  th e  t h i r d  from  th e  s i x t h  y e a r  -  th e  f r u i t  
o f  th e  e ig h th  y e a r  c rop  w ould b e  a v a i l a b l e .  Thus, i n  te rm s  o f  
J u b i l e  y e a r s ,  L e v .25*21 sh o u ld  be i n t e r p r e t e d  t h a t  i n  th e  s i x t h  
y e a r  i . e .  48t h  fo o d  w ould be r e q u i r e d  to  l a s t  f o r  th e  49 t h ,  Jfath 
and 5l s t  y e a r  -  th e  l a t t e r  b e in g  th e  y e a r  on  w hich  sow ing w ould  
ta k e  p la c e  a g a in . Y e t, t h i s  v e rs e  c o u ld  h a rd ly  r e f e r  to  th e  
J u b i l e ,  s in c e ,  i f  i t  were s o , th e y  would o n ly  b e  a b le  t o  sow i n  
th e  n in th  y e a r  i . e .  5l s t  and n o t ,  a s  we a re  t o l d  in  v e r s e  2 2 , in  
th e  e ig h th  i . e .  J b th  w hich  i s  th e  y e a r  o f  j u b i l e .  A f u r t h e r  
d i f f i c u l t y  re m a in s  in  v e rs e  20 w here , s t r a n g e ly  enough, i t  i s  
s t a t e d  "and i f  ye s h a l l  sa y , w hat s h a l l  we e a t  i n  th e  s e v e n th  
y e a r" ?  F o r i s  i t  n o t  n a t u r a l  to  e x p e c t t h a t  th e y  w i l l  eat*  i n  
th e  s e v e n th  o f  th e  f r u i t  o f  th e  s i x t h  y e a r?  I t  m ust th e n  have 
r e f e r r e d  to  th e  e ig h th  y e a r .

TO u n d e rs ta n d  a l l  t h i s ,  th e  seaso n  on w hich  th e  S a b b a t ic a l  
y e a r  b eg an  m ust be  ta k e n  in to  a c c o u n t, f o r  i t  m ust be  rem em bered 
t h a t  th e r e  e x i s te d  in  I s r a e l  two ways o f  c a l c u l a t i n g  th e  y e a r*
The one c a le n d e r  y e a r  began  in  S p rin g  w ith  th e  f i r s t  lao n th , A bib , 
w hich  h a s ,  se em in g ly , b een  in tro d u c e d  by Moses a s  th e  b e g in n in g  o f  
th e  N a tio n a l  h i s t o r i c  y e a r ,  from  w hich  d a te  w ere a ls o  l a t e r  
c a l c u l a t e d  th e  y e a r s  o f  th e  r e ig n  o f  I s r a e l i t i s h  K ings a s  w e ll  a s  
th e  f e a s t s  ( N u .2 8 , l6 ) .  t fh i le  th e  o th e r  way o f  c o u n tin g  th e  y e a r  
opened w i th  th e  econom ic and a g r i c u l t u r a l  se a so n  i n  th e  autumn 
i . e .  th e  se v e n th  m onth , T i s h r i ,  w hich has rem a in ed  to  t h i s  day 
th e  m ethod o f  c o u n tin g  th e  Je w ish  y e a r .  E x .3 4 ,2 2  sp eak s  o f  
t h i s  se a so n  a s  th e  t u r n  o f  th e  y e a r .

S in c e , th e n , th e  S a b b a tic a l  and th e  J u b i l e  y e a r s  began  i n  th e  
se v e n th  m o n t h , . i . e .  th e  second  h a l f  o f  th e  c u r r e n t  y e a r ,  we f in d  
t h a t  e ach  se v e n th  y e a r  o f  th e  J u b i l e  p e r io d  began  n o t  w ith  th e  
f i r s t  m onth b u t  w ith  th e  s e v e n th  m onth o f  th e  y e a r ,  and c o n tin u e d  
to  th e  end o f  th e  f i r s t  h a l f  o f  th e  e ig h th  y e a r , ( s e e  d iagram  
b e lo w ). N ow ,in t h i s  second h a l f  o f  th e  s e v e n th  i . e .  S a b b a t ic a l  
y e a r  -  a c t u a l l y  th e  f i r s t  h a l f  o f  th e  e ig h th  y e a r11-  th e  absence  
o f  th e  c ro n  o f  th e  Summer f r u i t  was f e l t .  In  th e  second
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I
h a l f  o f  th e  8 th  y e a r  th e y  h ad  to  draw on t h e i r  s t o r e d  up fo o d  and  
s i m i l a r l y  i n  th e  9 t h  ( 1 s t  h a l f  o f  th e  9 th ,  n a t i o n a l ,  y e a r )#

Diagram#

A
H fa tio n a l and H i s t o r i c
_________ year*________
S p rin g
1 st  h a l f  o f  7 th  

/'Autumn
2nd h a l f  o f  7 th _______

' S p rin g  
1 s t  h a l f  o f  8 th  
Autumn
2nd h a l f  o f  8 th _______
S p rin g  

\ 1 s t  h a l f  o f  9 th _______

From t h i s  a p p ro ach  i t  w i l l  be  se en  t h a t  when th e  p e o p le  
a sk ed  "w hat s h a l l  we e a t  in  th e  s e v e n th  y e a r "  th e y  w ere q u i te  
r i g h t ,  f o r  th e y  had  p r im a r i ly  th e  second  h a l f  o f  th e  se v e n th  
i . e .  th e  S a b b a t ic a l  y e a r  in  m ind ** a c t u a l l y  th e  f i r s t  h a l f  o f  
th e  e ig h th  by n a t i o n a l  c o u n tin g .

From th e  d iag ram , th e n ,  i t  w i l l  be  se e n  t h a t  th e  q u e s t io n  
was q u i te  l e g i t im a t e  and t h a t  v e rs e  21 w hich  sp e a k s  o f  f r u i t  
f o r  th e  th r e e  y e a r s ,  c l e a r l y  r e f e r s  to  th e  p e r io d  o v e r  w h ich  th e  
S a b b a t ic a l  y e a r  and th e  y e a r  a f t e r  w ould be  s p re a d  o u t (  se e  p a r t
A. o f  D iagram )* T hat th e  I s r a e l i t e s  d id  n o t  e n q u ire  a b o u t th e  
5 0 th  y e a r  may be  e x p la in e d  from  th e  f a c t  t h a t  i t  was q u i t e  rem ote*  
M eanw hile, th e y  o n ly  th o u g h t o f  th e  p rob lem  t h a t  w ould a r i s e  b e fo re  
lo n g . (The G eonic o p in io n  was t h a t  th e  J u b i l e  c o in c id e d  w ith  
tiie  49 t h  y e a r ;  see  below )#

The re a s o n s  f o r  th e  i n ju n c t io n  to  o b se rv e  th e  S a b b a t ic a l  
y e a r  a re  th o s e  w h ich  fo llo w  th e  g e n e r a l  p a t t e r n  o f  th e  M osaic 
c o n c e p tio n  o f  th e  o w n ersh ip  o f  th e  la n d ,  v i z .  to  draw..man*s 
a t t e n t i o n  to  th e  f a c t  t h a t  he h o ld s  th e  la n d  m e re ly  i n  t r u s t ,  
a s  a  p e r p e tu a l  l e a s e  from  God. Of c o u rs e ,  a t  th e  same t im e , 
th ro u g h  ly in g  f a l lo w , th e  s o i l  w ould r e c e iv e  th e  r e s t  w hich  i t  
n e e d s  i n  o r d e r  to  p re v e n t  a  r e d u c t io n  i n  i t s  f e r t i l i t y .  I n  
th o s e  days when th e  s c ie n c e  o f  a g r i c u l t u r e  was s t i l l  i n  i t s  
in fa n c y , th e  i n s t i t u t i o n  o f  th e  S a b b a tic a l  y e a r  should* have 
b een  a g r e a t  b i e s s i n g .  The M osaic la w g iv e r  may have w e l l  
had  t h i s  l a t t e r  p o in t  i n  m ind, and though  t h i s  re a s o n  i s  now here 
e x p l i c i t l y  g iv e n , we a re  t o l d  in  2  G h r.3 8 ,2 1  t h a t  th e  d e s o la t io n  
o f  th e  la n d  was due to  th e  n o n e -o b se rv a n ce  o f  th e  S a b b a t ic a l  y ear#  
As w i l l  be  m en tio n ed  l a t e r  (c o n c lu d in g  c h a p te r )  th e  S a b b a t ic a l  
y e a r  a ls o  s e rv e d  a s  a  y e a r  d u r in g  w hich s p e c i a l  i n s t r u c t i o n  w as 
g iv e n  i n  th e  law s and custom s o f  t h e i r  n a t io n ,  to  a l l  m en, women 
and c h i ld r e n .

The i n s t i t u t i o n  o f  th e  S a b b a tic a l  y e a r  i s ,  fu r th e rm o re ; 
d e s ig n e d  to  have an e f f e c t  upon th e  fram e o f  m ind o f  e v e ry  
I s r a e l i t e .  By th e  f a c t  t h a t  a l l  were to  sh a re  in  th e  p ro d u ce  
o f  h i s  f i e l d ,  th e  i d e a l s  o f  th e  b ro th e rh o o d  o f  a l l  th e  members 
o f  th e  community would be f u r th e r e d .  I t  i s  to  em phasise  and 
a ls o  to  l i m i t  th e  r i g h t s  o f  ow nersh ip  o v e r th e  f i e l d .  In  
a d d i t io n  , i t  gave th e  p o o r an o p p o r tu n ity  to  im prove even  more 
t h e i r  econom ic p o s i t i o n .

R egard ing  i t s  p r a c t i c a l  o b serv an ce  i n  P a l e s t i n e ,  l i t t l e  i s  
s a id  in  the  B ib le .  In  >Teh.lO,32 we a re  t o l d  t h a t  among o th e r  
p ro m ise s  made i n  th e  co v en an t on th e  r e t u r n  from  B aby lon , th e  
p ro m ise  to  o b se rv e  th e  law s i n  c o n n e c tio n  w ith  th e  S a b b a t ic a l  
y e a r  and th e  Y ear o f  R e lease  i s  a ls o  in c lu d e d . N eh36,20*21. 
and 2 Ghr. 3 6 > 21 w hich speak  condem ningly o f  th e  la c k  o f

B
A g r i c u l t u r a l  and  Econom ic
______________y e a r#
Sowing
2nd  h a l f  o f  6th  
Harvest
1 s t  h a l f  o f  Sabb. y e a r

2nd h a l f  o f  Sabb* y e a r

l a t  h a l f  o f  8 t h ___________
Sowing

V 2nd h a l f  o f  8th______ _



o b se rv an c e  o f  t h e  S a b b a t ic a l  Y ear, rem ind  u s  Im m ed ia te ly  o f  
L e v .2 6 , 4 3 .

Jo se p h u s  r e c o r d s  (An£*13>8 ; j .W a r l , 2 )  t h a t  th e  s ie g e  by  
Ity rcan o s a g a in s t  P to lem y w as p ro lo n g e d  b e c a u se  th e  " y e a r  on w hich  
th e  Jew s u se d  to  r e s t  came o n ; f o r  th e  Jew o b se rv e d  t h i s  r e s t  
e v e ry  s e v e n th  y e a r ,  a s  th e y  d id  e v e ry  s e v e n th  day"* L a te r ,  th e  
Rasm oneans d e c re e d  t h a t  th e  o f f e n s iv e  was wa$ p e r m i t te d  even  on 
S a b b a th  o r  th e  S a b b a t ic a l  Year# (1  M ac.2 ,3 2 )  Jo se p h u s  a ls o  
s t a t e s  (A n t.15> 1) t h a t  d u r in g  H ero d ’ s o c c u p a tio n ,m is e ry  was b ro u g h t 
upon th e  p e o p le  by th e  c o v e ta o u s n e s s  o f  th e  P r in c e  R eg en t and  was 

a g g ra v a te d  "by th e  S a b b a t ic a l  Y e a r # . . .  s in c e  (we) a re  f o rb id d e n  in 
sow o u r la n d  i n  t h a t  y e a r"*  He a ls o  t e l l s  u s  t h a t  A le x an d e r th e  
G re a t and J u l i u s  C aesa r r e m i t t e d  to  th e  Jew s th e  t r i b u t e  i n  th e  
se v e n th  y e a r  " t h a t  th ey  m ig h t e n jo y  th e  law s o f  t h e i r  f o r e f a t h e r s  
a s  th e y  (H ebrew s) d id  n o t  sow th e re o n  ( t h e i r  f i e l d s ) ”. (A n t. 1 1 ,8 1
1 4 ,1 0 ) .  I n  a p p ro x im a te ly  163 B .C .fwe a re  t o l d  in  th e  book o f  
M accabees, th e  g a r r i s o n  o f  B eth  Zur s u r r e n d e re d  t o  A n tio ch u s  
"because  th e y  had no v i c t u a l s  th e r e  to  en d u re  th e  s i e g e ,w i t lb e i n g  
a  y e a r  o f  r e s t  to  th e  l a n d " .  ( lM ac .6 ,4 9 * 5 3 )*  I f  seem s t h a t  
Ju d a h  b l in d e d  by  s u c c e s s  f a i l e d  t o  s to r e  up a d e q u a te ly  f o r  a  s ie g e , 
w h ile  th e  i n f l u x  o f  Jew s from  th e  su rro u n d in g  d i s t r i c t s  added  to  
th e  d i f f i c u l t y .  A s im i l a r  f a t e  m et Je ru sa le m  f o r  r e a s o n s  o f  la c k  
o f  fo o d , i t  b e in g  th e  S a b b a t ic a l  y e a r .

In  an  a r t i c l e  by C a sp a ri  in  th e  T h eo lo g isch e  S tu d ie n  und 
K r i t ik e n  1877 P * l8 l  th e  w r i t e r  f i x e s  th e  fo l lo w in g  a s  S a b b a t ic a l  
Y e a rs , on d e t a i l e d  e v id e n c e . 1 . O c to b er 164 /163  B .C . th e  y e a r  
a f t e r  A n tio ch u s  became King (1  M ac.6 , l 6 ) .  2 .  th e  Y ear f o l lo w in g
th e  m urder o f  th e  High P r i e s t  Simon by h i s  s o n - in - la w  P to lem y , in  
th e  y e a r  135 /134  B .C . 3» The y e a r  o f  th e  c o n q u e s t o f  J e ru s a le m
by H erod , 37/2,0 B .C . 4 .  The c o n q u e s t o f  J e ru s a le m  by T i tu s ,
67/70  A .D ., a c c o rd in g  to  th e  Je w ish  way o f  r e c k o n in g .
Hence 1944 /45  o r  5705 i s  th e  Shem itah  o r  S a b b a t ic a l  Y eqr t h a t  i s  
o b se rv e d  in  P a le s t in e  ( se e  b o lo w ).

From above s ta te m e n ts  and r e f e r e n c e s  we may co n c lu d e  t h a t  
th e  S a b b a t ic a l  law s w ere w e l l  known to  th e  Jew s a s  an  a n c ie n t  
i n s t i t u t i o n ,w h i c h  h a s  become d e fu n c t  d u r in g  th e  e x i l e  (so  a t  any 
r a t e  i t  was b e l ie v e d )  a n d ^ re v iv e d  a f t e r  th e  R e tu rn  from  B aby lon .

The i n s t i t u t i o n  o f  th e  S a b b a tic a l  Y ear h as o f t e n  b een  
m is u n d e rs to o d . "H eathens d id  n o t  t r o u b le  to  u n d e rs ta n d  th e  
m eaning o f  t h i s  u n iq u e  law , w h ich , among o th e r  t h in g s ,  sav ed  th e  
s o i l  from  th e  danger o f  e x h a u s t io n . Thus, th e  Roman h i s t o r i a n  
T a c i tu s  a t t r i b u t e s  th e  Je w s’ o b se rv an d e  o f  i t  to  in d o le n c e . (H e r tz  
on L ev . 2 5 ) .

When one c o n s id e r s  th e  r e a s o n s  f o r  th e  n e c e s s i ty  o f  th e  
S a b b a t ic a l  Y ear i n  th e  l i f e  o f  th e  Hebrew S ta te ,a n d  i t s  e f f e c t  on  
th e  l i f e  o f  th e  w hole p o p u la t io n ,  r u r a l  o r  u rb a n  ( i n  th e  c a se  o f  
r e l e a s e  o f  d e b t s ) ,  we f i n d  i t  d i f f i c u l t  to  u n d e rs ta n d  why th e s e  
law s m ust n e c e s s a r i l y  b e lo n g  to  a  l a t e  d a te .  I f  i t  i s  t r u e  a s  K en t 
I s r a e l * s  Laws and L eg a l P re c e d e n ts  p*42) s t a t e s  " t h a t  th e  m a jo r i ty  
o f  th e  law s a re  much o ld e r  th a n  th e  d a te  o f  the  c o l l e c t i o n  i n  
w hich  th e y  a re  a t  p r e s e n t  fo u n d "  and t h a t  " th e  l a t e r  Je w ish  i

t r a d i t i o n s  w hich  aim to  em phasise  th e  a n t iq u i ty  o f  I s r a e l ’ s  law s 
a re  n o t w ith o u t  a la r g e  and s u b s t a n t i a l  b a s i s  i n  f a c t%  w ay ,th en , 
do th e  H igher C r i t i c s  ex c lu d e  th e  p o s s i b i l i t y  o f  such  law s to  
have b e en  p ro m u lg a ted  b y  Moses, who, a s  a  l e a d e r ,  m ust have b een  
co n ce rn e d  w ith  g iv in g  th e  p eo p le  a  l e g i s l a t i o n  f o r  th e  l i f e  in  th e  j 
Hebrew S t a te .  I t  i s  j u s t  u n th in k a b le  t h a t  Nehemiah w ould speak  !
o f  th e  S a b b a t ic a l  Y ear a s  an a n c ie n t  law  i f  i t  was j u s t  a mad j .

in v e n t io n  o f  E z e k ie l  o r  a  con tem porary  -  f o r  i t  c o u ld  o n ly  be su ch  I
i n  h i s  t im e s . T hat C r i t i c s  in  g e n e r a l  co n fu se  th e  law s r e g a rd in g  ^
th e  r e l e a s e  o f  s la v e s  w ith  th e  S a b b a tic a l  Y ear (se e  a r t i c l e  S a b b a tic a  
Y ear? E .R .E .) and th u s  deduce e v id en ce  t h a t , s i n c e  Exodus does n o t  
m en tio n  th e  S a b b a t ic a l  Y ear c o n c e rn in g  la n d ,  i t  m u st, t h e r e f o r e ,  be  
l a t e ,  i s  m ost d i s t r e s s i n g  and u n s c h o la r ly .  Thus we f in d  t h a t  th e
w hole m eaning and p u rp o se  o f  th e s e  law s a re  b e in g  m isu n d e rs to o d , w ith
th e  r e s u l t  t h a t  h o p e le s s  e n tan g lem en t fo l lo w s .



An e x p o s i t io n  on how th e  S a b b a t i c a l  Y ear c o u ld  w ork i n  
p r a c t i c e  w i l l  be  fo u n d  in  th e  c o n c lu d in g  c h a p te r .

The M ishnah ( S h e b i^ i t j i )  g iv e s  d e t a i l e d  d i r e c t i o n s  on th e  
o b se rv a n c e  o f  th e  S a b b a t ic a l  Y e a r. In  T h e r .2 ,3  i i  i s  s t a t e d  
t h a t  a n y th in g  p la n te d  i n  th e  S a b b a t ic a l  Y ear m ust be  u p ro o te d .
I t  o u g h t, p e rh a p s , to  b e  m en tio n ed  h e r e , t h a t ,  among o t h e r  la w s , i t  
p r o h i b i t s  th e  c ra f ts m a n  to  s e l l  im p le m e n ts , e . g .  a  p lo u g h , whose 
s o le  u se  w ould be i n  p e rfo rm in g  an  a c t  w hich  w ould b re a k  th e  
S ev en th  Y ear law s (T h e r. 5 )6 -8 )*  A G e n t i le  was p e r m i t te d  to  
la b o u r  i n  h i s  f i e l d  ( 5 ) 9 )*

I n  th e  p e r io d  o f  th e  Second Temple when th e  a r e a  o f  th e  
B a b y lo n ia n  e m ig ra n ts  headec^ by E z ra  was r e s t r i c t e d  to  th e  t e r r i t o r y  
w e st o f  th e  Jo rd a n  and n o rtw a rd  a s  f a r  a s  A cre , th e  S a b b a t ic a l  
lan d law  was c o n f in e d  w i th in  t h a t  a r e a  o r  o c c u p a tio n  f J . E .  a r t i c l e ,  
S a b b a tic a l  Y e a r ) .  The law s o f  th e  s e v e n th  y e a r  seem a l s o  to  h ave  
b e en  a p p l ie d  to  S y r ia  (T h e r .6 , 2 ) ,  th e  r e a s o n  b e in g ,  some sa y , n o t  
to  tem p t s e t t l e r s  o f  the  H oly Land to  e m ig ra te  t h e r e .  We a re  
a ls o  t o l d  t h a t  R abbi Jo h a n an  H y rcan o s^ th e  H igh P r i e s t  in tro d u c e d  
i n  S y r ia ,  d u r in g  th e  tim e o f  h i s  Hasmonean c o n q u e s t, su ch  law s 
a s  c o n c e rn  S h b h a t ic a l  Y ear, t i t h e s  and o t h e r s .  The Talmud 
( J e r .  Demai 3 and G i t .8b) r e c o rd s  t h a t  R abbi Ju d ah  th e  P f in c e  
exem pted from  t i t h e s  th e  to w n le ts  o f  B e th  Sean and Semag (K e fa r  
Zemach) w hich Jo h an an  conquered  i n  S y r ia  and s u b je c te d  to  Hebrew 
law . Many more r e f e r e n c e s  on t h i s  s u b je c t  w i l l  b e  fo u n d  i n  th e  
M ishnah in  G i t . 8 ,9* M aas.5 ,5*  H a l .4 , 7s O r .3 , 9s A .Z .l8 , l f f :  O h«l§?
7 e t c . j  a ls o  th e  T o s e f ta  and Mimonedes "Yad" on th e  S a b b a t ic a l  
Y ear and J u b i l e  b r in g  in fo rm a tio n  on t h i s  s u b j e c t .

Jew s i n  P a le s t in e  u n t i l  th e  end o f  th e  l a s t  c e fc ttu ry  -  th e  
a d v en t o f  th e  Je w ish  N a tio n a l  Movement, Z ionism  -  o b se rv e d  th e  
law s o f  th e  S a b b a t ic a l  Y ear to  th e  l e t t e r , a n d  a te  in  t h a t  y e a r  
o n ly  o f  th e  p ro d u ce  grown i n  th e  d i s t r i c t s  o f  T ra n s jo rd a n  
(S h w artz , T ebuath  H a a rg tz  p . 2 0 ) .  S ince  th e n ,  how ever, w i th  th e  
in c r e a s e d  m ig ra t io n  o f  Jew s to  P a l e s t i n e , t h e  q u e s t io n  o f  th e  
o b se rv an c e  o f  th e  S a b b a tic a l  Y e a r .h a s  become v e ry  a c u te  and 
p r e s s in g .  The whole m a t te r  was d e a l t  w i th  by  th e  g r e a t e s t  
R a b b in ic a l  a u th o r i t ie s ,w h o  d e c id e d  in  1888, and w hich  was 
su b s e q u e n tly  and r e p e a te d ly  e n d o rse d , t h a t  a  l e g a l  f i c t i o n  was 
t o  b e t a p p l ie d  in  o r d e r  n o t  to  hamper th e  f u l l  developm ent o f  
r e ju v ln a t e d  P a l e s t i n e  no r je o p a r d is e  th e  e x is te n c e  o f  th e  
c o lo n i s t s  and th e  com m unity. W ith th e  l a n d , i n  th e  e a r ly  days, 
b e in g  in  a  d e s o la te  s t a t e ,  and w ith  th e  p r e s e n t  day c o n d i t io n s ,  
th e  R ab b in ic  a rra n g e m e n ts  re sem b le  R i l l e l ’ s p ro s b u l ,  w i th  t h a t  
d i f f e r e n c e ,  t h a t  i n  th e  fo rm er c a se  i t  h as  b een  d e c l a r e d , t h a t  
once a  Je w ish  S ta te  h as  b een  e s t a b l i s h e d  and p ro p e r  a rra n g e m e n ts  
can  be m ade, th e  law  w i l l  o p e ra te  f u l l y  a g a in .

F o r fefee v a r io u s  o p in io n s  c o n ce rn in g  th e  tim e  when th e  
I s r a e l i t e s  began c o u n tin g  th e  S a b b a tic a l  Y ear se e  Je w ish  
E n cy c lo p e d ia  ( a r t i c l e  S a b b a t ic a l  Y e a r) .
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Section  1*

JUBILE.

F a rtreach in g  in  i t s  n a tu re  i s  th e  i n s t i t u t i o n  o f  th e  JU b ile , 
w h ich  w as to  p la y  a dom inant p a r t  i n  th e  econom ic and p e r s o n a l  
l i f e  o f  th e  Hebrew S ta te  and c i t i z e n .  For, i t  aim ed n o t  o n ly  
a t  e m a n c ip a tin g  a l l  th o s e  whose co m p le te  freedom  was te m p o r a r i ly  
f e t t e r e d  ( s e e  c h .7 ) ,  b u t ,  m a in ly , a t  s a fe g u a rd in g  a g a i n s t  a c c u m u la tio n  
o f  p r o p e r ty  i n  th e  hands o f  th e  few and th u s  p r e v e n t  e x p r o p r i a t io n  
o f  l a r g e  gum bers o f  p e o p le  in  th e  a g r i c u l t u r a l  S t a t e .  I t  s t r o v e  
a ls o  to  keep  i n t a c t  th e  o r i g i n a l  a l lo tm e n t  o f  g ro u n d  among th e  
t r i b e s  in  th e  H oly L and? " i t  r e p r e s e n te d  such  a  r a r e  and s t r i k i n g  
in t r o d u c t io n  o f  m o ra ls  in to  econom ics, t h a t  many have b een  in c l i n e d  
to  q u e s t io n  w h e th e r  t h i s  w o n d e rfu l i n s t i t u t i o n  was e v e r  in  a c tu a l  
f o r c e "  (H e rtz  on L e v .25)*

B e fo re  d is c u s s in g  th e  J u b i l e  any f u r t h e r ,  l e t  u s  a c q u a in t  
o u r s e lv e s  f i r s t  w i th  i t s  law s.

A f te r  c o u n tin g  seven  S a b b a tic a l  Y e a r s , i . e .  49 y e a r s ,  a 
J u b i l e  Y ear was to  be  p ro c la im e d  (K ev.25*8)* On i t ,  i . e .  in  th e  
5o th  y e a r ,  " p ro c la im  l i b e r t y  th ro u g h o u t th e  la n d  and to  a l l  th e  
i n h a b i t a n t s  t h e r e o f ;  i t  s h a l l  be a  j u b i l e  u n to  you , and  ye s h a l l  
r e t u r n  e v e ry  man to  h i s  p o s s e s s io n s  and un to  h i s  f a m ily "  (v e r^ e  10)•  
The la n d  was to  l i e  fa l lo w  and was to  be  o b se rv e d  a f t e r  th e  m anner 
o f  th e  S a b b a t ic a l  Y e a r.

■to
The J u b i l e  law , how ever, was n o t  on ly A o p era tfiag  i n  th e  

a p p o in te d  y e a r  i t s e l f ,  b u t  was e x p e r ie n c e d  in  th e  e v e ry  day l i f e  
o f  th e  I s r a e l i t i s h  com m unity. F o r , i t s  e f f e c t s  w ere f e l t  in  th e  
w hole econom ic s t r u c tu r e  o f  th e  S t a t e .  I t  a f f e c t e d  th e  backbone 
o f  th e  A g r i c u l tu r a l  S t a t e ,  nam ely, th e  la n d .  I t  l a i d  down 
fu n d am e n ta l p r i n c i p l e s  in  th e  law r e g u l a t i n g  th e  l a n d .

I f  a  fa rm e r w ish ed  to  s e l l  h i s  la n d , he c o u ld  o n ly  do so 
f o r  a  c e r t a i n  maximum number o f  y e a r s .  I t  th u s  am ounted to  a le a s e ,  
" a c c o rd in g  to  th e  number o f  y e a r s  a f t e r  th e  J u b i l e  th o u  s h a l t  
buy o f  th y  n e ig h b o u r , and a c c o rd in g  un to  th e  num bers o f  y e a r s  o f  
the, c ro p s  he s h a l l  s e l l  un to  th e e "  ( v .1 5 ) .  T h is  law , th e n ,  a c te d  
a s  a  b a r r i e r  a g a in s t  a l i e n a t i o n  and  ex c lu d ed  th e  p o s s i b i l i t y  
o f  s e l l i n g  a p ie c e  o f  la n d  p e rm a n e n tly , " f o r  th e  la n d  i s  m in e " i 
What i t  d id  a llo w  was a  s a le  o f  th e  c rop  o n ly . The J u b i l e ,  th e n ,  
became th e  means o f  f i x in g  the  p r i c e  o f  r e a l  p r o p e r ty .  "A cco rd ing  
to  th e  m u lt i tu d e  o f  th e  y e a r s  ( to  th e  J u b i l e )  th o u ;:s h a l t  in c r e a s e  
th e  p r i c e  t h e r e o f ,  and a c c o rd in g  to  th e  few ness o f  th e  y e a r s  th o u  
s h a l t  d im in ish  th e  p r i c e  o f  i t ;  f o r  th e  gum ber o f  c ro p s  d o th  
he s e l l  un to  th e e "  ( v . l 6 ) .

I t  would o p e ra te  in  th e  fo l lo w in g  m anner. I f  a  fa rm e r was 
i n  need  o f  money he c o u ld  le a s e  h i s  f i e l d ,  o r  p a r t  o f  i t ,  u n t i l  
th e  y e a r  o f  J u b i l e .  The p r ic e  o f  th e  l e a s e  i s  r e g u la te d  and 
p r e s c r ib e d ,  and w ould be a r r i v e d  a t  a )  by c o u n tin g  th e  number o f  
y e a r s  l e f t  to  th e  J u b i l e  and b ) by e s t im a t in g  th e  app ro x im ate  
v a lu e  o f  e ach  y e a r* s  c ro p  and m u lt ip ly in g  i t  by th e  num bers o f  y e a r s  
o f  th e  l e a s e ;  th e  l e s s e e  w ould th e n  ta k e  p o s s e s s io n  o f  th e  la n d  
u n t i l  th e  a r r i v a l  o f  th e  J u b i l e ,  when he would have to  v a c a te  i t  
( v . 1 3 ) .  The money f o r  th e  whole p e r io d ,  so i t  seem s, had to  be 
p a id  a t  th e  tim e o f  th e  d e a l ,  a s  c a n  be  co n clu d ed  from  v .2 7 . T here  
we le a r n  -> th e  c a se  seems to  be o f  one who s o ld  h i s  f i e l d  b ecau se  
o f  g r e a t  n eed , o r,w here* : k insm en p r o t e s t e d  a g a in s t  th e  s a le  ~ t h a t  
i f  a  redeem er o r  th e  owner h im s e lf  w ish ed  to  redeem  th e  f i e l d  b e fo re  
th e  J u b i l e  th e y  would need  to  re p a y  to  th e  l e s s e e  a  sum o f  money 
c o rre sp o n d in g  to  th e  u n reap ed  num ber o f  c ro p s  l e f t  to  th e  J u b i le #



y e a r  o f  th e  J u b i l e .  W hile th e r e  i s  a  c o n c e s s io n  R e g ard in g  h o u s e s , 
L e v i t i c a l  la n d s ,  in  o r  a& out t h e i r  c i t i e s ? may n o t  be l e a s e d  a t  a l l  
( v .3 4 ) , s in c e  t h i s  la n d  i s  c o n s id e re d  in d is p e n s a b le  to  th e  L e v i te  
a s  a  so u rc e  o f  s u b s is te n c e  f o r  a g r i c u l t u r a l  and p a s t u r a l  p u rp o s e s . 
S im i la r ly ,  Ar.7>3*

Houses c o u ld  b e  s a n c t i f i e d  and redeem ed b u t  a re  l ik e w is e  
s u b je c t  to  th e  law  o f  th e  J u b i l e  (L e v .2 7 )1 4 -2 4 ) . S in ce  no d e t a i l s  
a re  g iv e n  w ith  r e g a rd  to  ho u ses i n  u rb an  o r  r u r a l  d i s t r i c t s ,  i t  
m ust be  assum ed t h a t  th e  law r e g a rd in g  h o u se s  in  c i t i e s  and v i l l a g e s  
(L e v .2 5 )2 9 -3 1 ) w ould be a p p l ie d .

In  th e  c a se  o f  la n d  (L ev .2 7 )1 6 -2 1 )  th e  p o s i t i o n  i s ,  how ever, 
d i f f e r e n t .  I f  one s a n c t i f i e s  h i s  i n h e r i t e d  f i e l d ,  o r  p a r t  
t h e r e o f ,  and does n o t  redeem  i t  by  th e  y e a r  o f  J u b i l e ,  th e  f i e l d  
becom es d e v o t e d , i . e .  i t  becom es th e  i n a l i e n a b le  p r o p e r ty  o f  th e  
S a n c tu a ry . Should  he l e a s e  a  s a n c t i f i e d  f i e l d ,  a f a c t  t h a t  w ould 
o b v io u s ly  have to  be  s t a t e d  a t  the  tim e o f  s a l e ,  i t  l ik e w is e  becom es 
d e v o te d  on the  J u b i l e  -  b ecau se  i t  r e v e r t s  to  th e  owner on th e  
J u b i l e  and a u to m a t ic a l ly  becom es, a c c o rd in g  to  V .22 , l e g a l l y  
d e v o te d . I f ,  how ever, one s a n c t i f i e s  a f i e l d  t h a t  he h as b o u g h t -  
w hich  w ould r e v e r t  on th e  J u b i l e  to  th e  o r i g i n a l  owner -  i t  lo o k s  
from  th e  t e x t  "and he s h a l l  g iv e  th y  Holy e s t im a t io n  i n  t h a t  day 
a s  h o ly  to  th e  L o rd ” t h a t  he was seem in g ly  a llo w e d  to  keep  th e  
f i e l d  by p a y in g  " in  t h a t  day" th e  e s t im a t io n ,  i . e .  th e  p r i c e ,  u n t i l  
th e  J u b i l e ,  i n s t e a d  ( v .2 2 -2 4 ) .  T hat t h i s  p ro c e d u re  sh o u ld  be th e  
c o r r e c t  one becom es o b v io u s  from  th e  f a c t ,  t h a t  th e  o r i g i n a l  owner 
co u ld  redeem  th e  f i e l d  t h a t  he h as l e a s e d , a t  any t im e . A rak h in  
7 g iv e s  some i n t e r e s t i n g  d e t a i l s  on th e  s u b j e c t .

The J u b i l e  Y ear was announced by th e  b l a s t  o f  tru m p e ts  on 
th e  t e n t h  day o f th e  se v e n th  m onth (L e v .2 5 )9 ) )  ( f o r  more d e t a i l e d  
t r e a tm e n t  o f t h i s  see  above c h . l ,  s e c .2 , p a r*  2 ) .  Not o n ly  was 
a l l  la n d  to  r e v e r t  to  t h e i r  o r i g i n a l  ow ners, b u t  a ls o  g e n e r a l  
l i b e r t y  was to  be p ro c la im e d  f o r  a l l  th e  i n h a b i t a n t s ( v .10); i n  
o th e r  w ords, a  u n iv e r s a l  red em p tio n  and r e l e a s e  f o r  a l l  whose 
freedom  was f e t t e r e d .  "The j u b i l e  had a s  i t s  aim th e  e m a n c ip a tio n  
o f  th e  in d iv id u a l  from  th e  s h a c k le s  o f  p o v e r ty ,  and th e  r e a d ju s tm e n t  
o f  th e  v a r io u s  s t r a t a  i n  th e  commonwealth i n  acco rd an ce  w ith  s o c i a l  
j u s t i c e "  (H e r tz  P e n ta te u c h  on L e v .2 5 )1 0 ) . " I t  was in te n d e d  to  
m eet th e  econom ic e v i l s .w h ic h  b e f e l l  p e a s a n ts  o f  a n c ie n t  s o c ie ty "  
( I .S .B .i s .  a r t i c l e  on a g r i c u l t u r e ) .  I t  aim ed a ls o  a t  e n s u r in g  
t h a t  in  c a se  o f in so lv e n c y  o r  d e b t th e  p e a s a n t  should n o t  
i r r e t r i e v a b l y  lo s e  h i s  means o f  s u b s is te n c e ,  v i z .  h i s  la n d .

The law  o f th e  J u b i l e  can  o n ly  be u n d e r s to o d , i f  we a s s o c ia t e  
i t  w ith  th e  o u tlo o k  o f  a  man l i k e  th e  I s r a e l i t i s h  la w g iv e r ,a n d  i f  
we alw ays b e a r  i n  m ind t h a t  th e  s p i r i t  p e rv a d in g  Hebrew l e g i s l a t i o n  
i s  t h a t  th e  la n d  b e lo n g s  to  God and th e  I s r a e l i t e s ,  i n  common 
o w n ersh ip , arejthe t e n a n t s .  T h is  id e a  i s  n o t  s t ra n g e  to  th e  
e a s t e r n  p e o p le .  Arab t r i b e s  h e ld  l a n d  in  common. The D a lm a tia n s , 
C .F .K en t (M essages o f  I s r a e l ’ s L aw givers p . 232 ) t e l l s  u s , 
d i s t r i b u t e d  la n d  e v e ry  e ig h t  y e a r s .  L o tz  ( a r t i c l e  Y ear and J u b i l e  
N .S .H .is .R .K .) s t a t e s  " th e r e  i s  no re a s o n  to  do u b t t h a t  th e  law o f  
th e  y e a r  o f  J u b i l e  i s  p r e e x i l i c ,  and i t  i s  e v id e n tly  a re m o d e ll in g  
o f  an o ld e r  enac tm en t of u n c e r ta in  na tu re '^

B e n z in g e r , \n  h i s  H eb ra isch e  Archeolo g ie  p . 293) makes a  s im i l a r  | 
and even  m o re a s c ^ r t in g  o b s e rv a t io n .  A ll  seem to  ad m it t h a t  there, i s  I 
som eth ing  o ld  i n  i t .  But th e y  can o b v io u s ly  n o t go th e  w hole ^ 
le n g th  b e ca u se  th e  s p i r i t  o f  t h i s  l e g i s l a t i o n  i s  e i t h e r  n o t  understoo* 
o r  d e l i b e r a t e l y  o v e rlo o k e d , b e c a u s e ,x a a  I  s h a l l  d i s c u s s  i n  my 
c o n c lu d in g  c h a p te r ,  to o  o f t e n  th e  p u rp o se  o f  t h i s  l e g i s l a t i o n  i s  
c o m p le te ly  ig n o re d ,w ith  th e  consequence t h a t  th e  u n i ty  o f  th e  !
r e d a c t io n  i s  e x c lu d e d ,a n d  th u s  a  new th e o ry  i s  fo rm ed . D r iv e r ,  
L i t e r a t u r e  o f  O ld T estam en t p . 57? s t a t e s  t h a t  J u b i l e  m ust d a te  from  
a n c ie n t  t im e s  i n  I s r a e l .

The J u b i le  has o b v io u s ly  b een  i n s t i t u t e d  to  p re v e n t  th e  
a c c u m u la tio n  o f  la n d  i n  th e  hands o f  th e  few and th e  w ea lth y  w h ich , 
a s  a l r e a d y  M en tioned , was commonplace i n  e a r ly  s o c ie ty ,  and a 
so u rce  o f  g r e a t  t r o u b le  in  l a t e r  t im e s . Moses m ust have had f i r s t
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hand  e x p e r ie n c e  o f  i t  i n  E g y p t, and th e  f a c t  t h a t  th e  P r i e s t s  
w ere to  g e t  no la n d  a t  a l l ,  a c c o rd in g  to  Hebrew law , b r in g s  t a r  
o u r  memory th e  s t r o n g  p o s i t i o n  o f  th e  P r ie s th o o d  i n  E gyp t i n  r e g a r d  
to  la n d .

J u s t  a s  to - d a y ,  i n  th e  c a se  o f  i n h e r i t a n c e ,  th e  law  p r o h i b i t s  
to  ig n o re  c h i ld r e n ,  by a llo w in g  o th e r s  to  su c c e e d , th e  J u b i l e  
aim ed a t  ta k in g  a lo n g  te rm  v iew . As th e  f a t h e r  may be  i n  n e ed  
o f  money and tr ie  p r i c e  f o r  a  p e rm an en t s a l e  w o u ld , o f  n e c e s s i t y ,  
be  e n t i c in g ly  h ig h e r ,  th e  law , c o n s id e r in g  th e  h e i r s  and  c a r in g  . 
f o r  t h e i r  f u t u r e ,  s te p p e d  in  by p e r m i t t in g  o n ly  a  te m p o r a r i ly  
l e a s e  o f  th e  whole o r  p a r t  o f  th e  f i e l d  u n t i l  th e  y e a r  o f  th e  
J u b i l e .  The J u b i l e  law  aim ed a t  p r e v e n t in g  a r i c h  man e x p l o i t i n g  
th e  a d v e rse  s i t u a t i o n  o f  an  im p o v e rish e d  o r  in d e b te d  p e r s o n , 
by te m p tin g  th e  d i s t r e s s e d  w ith  a  h ig h  sum to  s e l l  th e  la n d  f o r  
good -  th e  f i r s t  s te p  to w a rd s  becom ing a  b ig  lan d o w n er. W ith 
t h i s  ban i n  o p e ra t io n ,  th e  la n d  c o u ld  o n ly  be le a s e d  u n t i l  th e  
s t a t u t o r y  J u b i l e  y e a r .  The money th u s  r e c e iv e d  w ould e n a b le  th e  
o r i g i n a l  owner to  g e t  o u t  o f  h i s  d i f f i c u l t i e s .  He may, i n  
a d d i t io n ,  s e l l  h i s  la b o u r  and e a rn  enough to  s u s ta in  h im s e l f  and 
h i s  f a m ily . B ut in  th e  y e a r  o f  th e  J U b ile ,  he w ould be g iv e n  a 
new s t a r t  and a f r e s h  o p p p r tu n ity  to  b e g in  l i f e  anew, and make 
a ls o  su re  t h a t  h i s  c h i ld r e n  be g iv e n  an e q u a l c h a n c e . The law  o f  
re d e m p tio n , i n  a d d i t io n ,  e n a b le s  him, sh o u ld  he c o m e -in to  m eans 
a g a in  o r  be h e lp e d  by  a r e l a t i c i* ,  to  redeem  h i s  la n d  even  b e fo r e  
th e  ad v en t o f  th e  J u b i l e .

W hether th e  law o f  th e  J u b i l e  had e v e r  b een  o b se rv ed  i s  
d i f f i c u l t  to  sa y , p a r t i c u l a r l y  in  view o f  th e  absence in  th e  
B ib le  o f  any d i r e c t  in fo rm a tio n  on th e  s u b j e c t .  E z e k ie l  7 ,1 2 .1 2 ?  
4 6 ,1 6 .1 7  i s  w r i t t e n  i n  such  te rm s  a s  to  l e a d  u s  to  b e l i e v e  t h a t  he 
knew o f  th e  J u b i l e .  The s to r y  o f  N aboth who r e fu s e d  to  s e l l  h i s  
v in e y a rd  to  th e  King b e c a u se  i t  was h i s  a n c e s t r a l  p r o p e r ty ,  p o i n t s  
v e ry  s t r o n g ly  to  th e  g e n e r a l ly  a c c e p te d  r u le  a g a in s t  a l i e n a t i n g  
an i n h e r i t a n c e ,  and th e  K ing*s r e p o r t ,  on th e  in c id e n t ,  to  h i s  
w ife  was n o t  such  a s  w ould come from  a man who was co n v in ced  o f  
h i s  c a s e ;  2 K .8 ,3 -6  p o in t s  to  a  s im i l a r  r i g h t .  I s a i a h  5 ,8 -1 0  !
condemns e q u a l ly  a l l  th o s e  who d r iv e  o u t th e  o ld  ow ners from  t h e i r  
a n c e s t r a l  h o m estead s , and w arns them o^ d i r e  p u n ish m en t. The J u b i le ,  
u n l ik e  th e  S a b b a t ic a l  Y ear, h a s  c e r t a i n l y  n o t  been  o b se rv e d  a f t e r  
th e  c a p t i v i t y .  T hat t h e . J u b i l e  was o n ly  to  be  o b se rv ed  when a l l  
th e  t r i b e s e  a re  i n  th e  p o s s e s s io n  o f  P a l e s t i n e ,  i s  a  T alm udic 
s ta te m e n t  (A r .3 2 b .3 3 a ) •

F i n a l l y ,  i t  m ust be o b se rv ed  t h a t  some o f  th e  a u t h o r i t i e s  
a re  o f  the  o p in io n  t h a t  th e  J u b i l e  v*as th e  l a s t  y e a r  o f th e  sev en  j
c y c le s  o f  S a b b a t ic a l  Y e a rs , w h ile  th e  5C th y e a r  began  th e  new |
p e r io d .  T hus, B abbi Ju d a h  H a n ass i ( th e  t r a d i t i o n a l l y  a c c e p te d  
c o m p ile rsp f~ th e  M ishnah) c o n te n d s  fcR.H.119** G i t .  36a )  t h a t  t h e * 6**- 
J u b i l e  i s  i d e n t i c a l  w ith  th e  49 t h  y e a r .  And, i f  we a c c e p t  t h a t  
th e  y e a r s  163 B .C . (1  M ac.6 ,2 0 .4 9 .5 3 )  and th e  y e a r  o f • th e  c o n q u e s t 
o f  J e ru sa le m  by H erod, 37 B .C . ( J o s .  A nt. 1 4 ,2 8 ) were S a b b a t ic a l  Year^ 
i t  fo l lo w s  t h a t  th e r e  w ere from  th e  fo rm er to  the  l a t t e r  e ig h te e n  
S a b b a t ic a l  Y e a rs , c o n se q u e n tly  th e  J u b i l e  c o u ld  have o n ly  b een  
th e  49 t h  y e a r .  Geonic o p in io n  i s ,  t h a t  d u r in g  the  tim e o f  th e  
second  Temple, v/hen th e  J u b i l e  was o n ly  o b se rv ed  n o m in a lly , i t  
was s im u lta n e o u s  w ith  th e  49 t h  y e a r ,  and t h a t  th e  50t h  y e a r  began  
th e  new c y c le .  (M aimonides R i le h o th  S h e m ittah  c h a p . l 0 , j ^ ^ / k r . l 2 a r * 
3 3 a ). S m a ll (A n t. 374-5) s a y ^ j h e  J u b i l e  co n c lu d ed  th e  l a s t  h a l f  
o f  the  49t h  and th e  f i r s t  h a l f  o f  th e  5 0 th  y e a r .  H prtz  (P e n ta te u c h  
on L ev . 2 5 ,1 0 )  s t a t e s  t h a t  th o u g h  i t  i s  n o t  th e  t r  ac tiona l v iew , th e  
o p in io n  t h a t  i t  may have been  th e  49t h  y e a r  f i n d s  seme s u p p o r t  in  
Hebrew id io m . T hus, commenting on J e r .  3 4 ,1 4 , where *by th e  s e v e n th  
y e a r ” , a s  i s  se e n  from  th e  second  c la u se  o f th e  v e r s e ,  means a t  th e  
end o f  i i x  y e a r s ,  H e rtz  sa y s  na s im i l a r  Hebrew id iom  c a l l s  th e  J u b i l e  
th e  5C th  y e a r ,  though  i n  s t r i c t n e s s  i t  i s  th e  49th;*2tnd s i m i l a r ly ,

"And on th e  s e v e n th  day God f in i s h e d  H is work* (G en.2 ,2  a ls o  D t .3 1 ,1 0 ) j  
c f .  th e  F rench  o u in z e  .lo u rs f o r  th e  E n g lish  fo u r te e n  d a y s ; o r  th e  
German nach  a c h t  Taven f o r  th e  E n g lish  in  a w eek. Jo se p h u s  end o th e r s  
h o ld  i t ~ w a s t h e  50t h  y e a r .



m ust n o t  go down e n t i r e l y ;  i t  i s  th e  d u ty  o f  th e  f a m ily  to  
r e - e s t a b l i s h  him  and t h i s  o b l ig a t io n  r e s t s  w ith  th e  n e a r e s t  
o f  k i n .  I t  i s  th e  r i g h t  an d JS u ty  o f  th e  r e s t o r e r  to  in te r c e d e  
b e c a u se  he m a in ta in s  h im s e lf  w h ile  m a in ta in in g  h i s  f a m ily .  I f  7 
th e  f a m ily  does n o t  p u t  f o r t h  c la im s , b e c a u se  i t  h a s  n o t  th e  
s t r e n g th  to  do so , th e n  th e  c la n  d ro p s , and th e  f a m ily  i s  doomed.
The b a s i s  o f  th e  law  o f  r e s t o r a t i o n  ( re d e m p tio n )  i s  th ro u g h o u t  
r e a l i s t i c ,  b ecau se  i t  i s ,  th e  v e ry  i n s t i n c t  o f  p r e s e r v a t io n  o f  th e  
fa m ily  t h a t  i s  i t s  d r iv in g  pow er" (P e d e rs e n . I s r a e l .  L i f e  and 
C u ltu re  fr. 3 9 2 ) . I t  i s ,  i n  t h i s  c o n n e c tio n , w o rth  n o t in g  t h a t  s in c e  
t h e r e  was to  b e  su ch  c lo s e  a s s o c ia t io n  o f fa m ily  and c la n  a f f a i r s ,  
Hebrew law d id  n o t  see  th e  n e c e s s i t y  f o r  th e  i n s t i t u t i o n  o f  
g u a rd ia n  o r  t t u s t e e .

The M ishnah w i th  a  change off c irc u m s ta n c e s  h a s  l a i d  down 
v e ry  d e t a i l e d  r u l e s  on  t h i s  s u b je c t  (B.M .3 ,1 : 4 , 9 :7 , 6-105  Shebu 
6 , 5 .6  and o th e r s )*

The r i g h t  o f  red e m p tio n  i n  th e  c ase  o f  la n d  and o th e r  
p r o p e r ty  l a s t e d ,  o f  c o u rs e , u n t i l  th e  y e a r  o f  J u b i l e ,  w h i l s t  
h o u se s  i n  c i t i e s  c o u ld  o n ly  be redeem ed w ith in  one y e a r  o f  th e  
s a l e . ( L e v .2 5 ,2 9 - 3 I ) *  S in c e , in  th e  case  o f  h o u se s  in  c i t i e s , t h e  
v a r io u s  c o n s id e r a t io n  t h a t  a re  a t ta c h e d  to  th e  f i e l d  f a l l  away, 
th e  f a c t  t h a t  one y e a r  was a llo w e d  in  w hich  th e y  can  be  Iredeem ed, 
i s  a  c o n c e s s io n  and  a s in g u la r  o p p o r tu n ity  g iv en  to  th o s e  who 
have had to  s e l l  t h e i r  h o u se s  f o r  economic r e a s o n s ,  and a re  now 
a f fo rd e d  a  p e r io d  o f  one y e a r  i n  w hich th e y  may be a b le  to  f i n d  
th e  means t o  r e c o v e r  t h e i r  p r o p e r ty .  F o ^ i t  m ust be  rem em bered 
t h a t  p r o p e r ty  i n  th e  c i t y  can  be  s o ld  in  p e r p e t u i t y ,  to  them  th e  
law  o f  th e  J u b i l e  does n o t  a p p ly .

H ouses in  L e v i t i c a l  c i t i e s  have p e r p e tu a l  re d e m p tio n .
(L e v .2 5 ,3 2 ; A r .9 , 2 ) .

N o th in g  i s  s a id  o f  th e  d u ty  o f  red e m p tio n  by th e  n e x t  o f  k in ,
th e  G oel, i n  th e  c a se  o f  c o n s e c ra te d  h ouses o r  la n d , w here th e
owner p o s s e s s e s  th e  r i g h t  to  redeem  (L ev .27 * 14 -25) • The re a so n  
i s  s e l f  e v id e n t .  The red em p tio n  i s  on ly  m eant f o r  c a s e s  w here 
th e  owner g e t s  i n to  f i n a n c i a l  d i f f i c u l t i e s  and h as  to  r e s o r t  to
s a l e ,  o r  w here he i s  made to  se rv e  in  o rd e r  to  r e g a in  h i s
o r i g i n a l  p o s i t i o n .  B u t in  th e  case  o f  s a n c t i f i e d  p r o p e r ty ,  i t  
was a v o lu n ta r y  d e d ic a t io n  o f  la n d  o r  h o u ses  to  th e  Tem ple.
I t  was a r e l i g i o u s  a c t  c o m p le te ly  d iv o rc e d  from econom ic m o tiv e s .
And i t  m ust be o b se rv e d  h e re  t h a t  the  law s i n  t h i s  c o n n e c tio n  
a re  fram ed i n  s u c h a  way a s  to  fa v o u r  th e  o r i g i n a l  owner and to  
d isc o u ra g e  such  g i f t s .  The p e n a l ty  w hich he had to  pay  f o r  
r e g r e t t i n g  h i s  s te p  was in d ee d  m ild , compared w ith  the  v a lu e  
o f  th e  p r o p e r ty  he r e g a i n s .  T hat the  n e x t  o f k in ,w ho th o u g h t 
h i s  a c t io n  to  b e  to  the  d e tr im e n t  o f  th e  fa m ily , may have 
in f lu e n c e d  th e  owner i n  fa v o u r  o f  redeem ing , i s  a feasaShle !
p o s s i b i l i t y .

i
The G oel h a s  a  r i g h t  to  r e c e iv e  th e  damages f o r  an  in ju r e d  j

kinsm an who was d e ad . T hus, i f  a p e rso n  w ished  to  make good a  
wrong he h as  com m itted  in  r e g a rd  to  p r o p e r ty ,  b u t  whose owner 
h as  d ie d  i n  th e  m eantim e, he makes th e  r e s t i t u t i o n  to  th e  n e x t  
o f  k i n .  (N u .5 , 8 ) In  p a s s in g  i t  may be m en tioned  t h a t  th e  n e x t  
o f  k in  c o n s id e re d  i t  h i s  d u ty  to  avenge th e  b lo o d  o f  a  k i l l e d  
r e l a t i o n .  T h is , how ever, was r e g u la te d  by  Hebrew law , and a 
d i s t i n c t i o n  w as made betw een  i n t e n t i o n a l  hom icide o r  m urder 
and a c c id e n ta l  hom icide o r m a n s la u g h te r , a r e g u a t io n ,  e x c e p t 
i n  the  H l t t i t e  code w h ich  comes n e a r e s t  to  the  Hebrew c o n c e p tio n , ,
unknown to  e a r ly  s o c i e ty .  So, i n  th e  case  o f  m a n s la u g h te r  -  
"n o th in g  happens e x c e p t-b y  G od 's w i l l ;  so i f  th e  m u rd e re r  had  
no i n t e n t io n  o f  k i l l i n g  h i s  v ic t im , th e  d e a th  m ust be due to  
H is d e c re e .  E n g lish  law  r e t a i n s  th e  same id e a ,  and u s e s  th e  
te rm  an a c t  o f  God* (H e rtz  P e n ta te u c h  on E x .2 1 ,1 3 ) -  an 
o p p o r tu n ity  was g iv e n  to  th e  g u i l t y  to  ta k e  re fu g e  i n  one o f  
th e  C i t i e s  o f  Refuge w here he was imune and had to  s ta y  u n t i l  
th e  d e a th  o f  th e  High P r i e s t  (E x .2 1 ,1 3 ,1 4 ; N u .35*25-34) • B l ia  
l a t t e r  p o in t  i s  so s t r i k i n g l y  s im i la r  to  Moses* r e t u r n  to  E gypt



w hich  to o k  p la c e  o n ly  a f t e r  the K ing had  d ie d  ( E x .2 ,2 3 ) ,  when 
he was a s s u re d  t h a t  th o s e  who se ek  h i s  l i f e  w ere dead  ( E x .4 ,1 9 ) .  
G .C .Lee ^ ( H i s t o r i c a l  J u r is p ru d e n c e  p . 1 1 2 ,1 1 3 , q u o tin g  P e i s e r  
B a b y lo n isc h e  V ertra& e d e s  B e r l i n e r  Museums, B e r l in  1890 , P * l8 3 ,
No* 4 ), p o in t s  o u t  t h a t  a  s i m i l a r  i n s t i t u t i o n  o f  re d e m p tio n  
e x i s t e d  among th e  a n c ie n t  B ab y lo n ian s*  There*' one c o u ld  
r e c la im  th e  p r o p e r ty ,  by  r e tu r n in g  th e  p r i c e  p a id ,  even  i f  i t  
p a s s e d  in to  th e  hand of a  t h i r d  p e rs o n , u n le s s ,  and i t  d id  n o t  
seem to  b in d  th e  h e i r s ,  a  s p e c ia l  c la u s e  re n o u n c in g  t h i s  r i g h t  
was in s w r te d  in to  th e  ag reem en t o f  s a le *  B e n z in g e r , H e b ra iach e  
A rc h e o lo g ie  * com m enting on th e  r i g h t  o f  red e m p tio n  i n  B ab y lo n , 
sa y s  ( p . 293 ) t h a t  i t  "m ust b e  presum ed to  b e  an o ld  law  among 
th e  I s r a e l i t e s " .  N a tu r a l ly ,  we m ust remember t h a t  th e  s p i r i t  
and m o tiv e s  o f  th e  Hebrew law s o f  red e m p tio n  a re  v e ry  much 
d i f f e r e n t  from  th e  B a b y lo n ian  where th e  com m ercial a p p ro a ch  
a lo n e  d e c id e d  th e  o p e r a t io n  o f  th e  law* A ssy r ia n  and H i t t i t e  
codes know n o th in g  o f  such  an i n s t i t u t i o n .

t
How th e  law  o f  re d e m p tio n  was to  o p e ra te  i n  I s r a e l ,  and o f  

i t s  fo rm , we a re  n o t  t o l d  i n  d e t a i l .  We can deduce from  Lev# 
2 5 ,4 8 .4 9  t h a t  th e  o r d e r  i n  w hich th e  o b l ig a t io n  o f  re d e m p tio n  
d ev o lv e d  upon th e  n e x t  o f  k in  was t h a t  o f  th e  l i n e  o f  
s u c c e s s io n .  As in  th e  c a se  o f  Boaz and Hanam eel, th e  n e x t  Of 
k in  who w ere seem in g ly  i n t e r e s t e d  w atched  w h e th e r th e  n e a r e s t  
k insm an was d is c h a r g in g  h i s  d u ty . The r i g h t  o f  p re e m p tio n  
becom es v e ry  e v id e n t .

An a c t u a l  case  o f  red e m p tio n  i s  s t r i k i n g l y  i l l u s t r a t e d  i n  
Je re m ia h  32 where i t  i s  r e l a t e d  how J e r e m ia h ^  c o u s in  Hanameel 
came to  th e  p r i s o n  w here Je re m ia h  was h e ld , to  p le a d  w ith  him 
to  redeem  h i s  l a n d .  Je re m ia h  had th e  r i g h t  o f  p re e m p tio n  a s
we se e  from  th e  s ta te m e n t  " fo r  th e  r i g h t  o f  in h e r i ta n c e  i s  t h in e ,
and th e  red e m p tio n  i s  t h i n e "  ( J e r .3 2 ,o ) *

The book of K uth , a l s o ,  r e c o rd s  th e  d u ty  o f  red e m p tio n  
and th e  r i g h t  o f p re e m p tio n . And a  number o f  s c h o la r s  b e l i e v e
to  have  found  the  a c c o u n ts  and the  p ro ce d u re  o f  red e m p tio n  a s
r e l a t e d  i n  R uth t o  be  f u l l  o f  d i f f i c u l t i e s »and c o n t r a d ic to r y  
to  the  B i b l i c a l  i n ju n c t io n s  on t h i s  and o th e r  k in d re d  s u b j e c t s .  
P e d e rse n  (I s r a e l .  I t s  L i f e  And C u ltu re  p . 93) h a s  d e te c te d  a  
num ber o f  d i f f i c u l t i e s  w h ich , i n  my o p in io n , need  n o t  a t  a l l  
e x i s t ,  i f  o n ly  a l i t t l e  im a g in a tio n  i s  em ployed, s in c e % i t  
m ust be remetafeered t h a t  th e s e  a c c o u n ts  do n o t  g iv e  e v e ry  d e t a i l  
and a llA fc irc u m stan c es  t h a t  u s u a l ly  accompany ev e ry  c a s e .
P e d e rse n  e . g .  o b je c t s  to  th e  p ro ce d u re  a s  re c o rd e d  in  R uth 4 ,  
and a sk s  how i t  i s  p o s s ib le  t h a t  the  redeem er who i s  an  a g n a ts  
and th u s ,  a c c o rd in g  to  th e  m ost n a tu r a l  c o n c e p tio n s , h e i r ,  
sh o u ld  b e  made to  buy th e  p ro p e r ty  o f  h i s  n e a r  k insm an  from  a  
widow who does n e t  b e lftn g  to  th e  f a m ily  (o f  th e  husb an d )?  And 
•a number o f  o th e r  s c h o la r s  jump to  th e  u n w a rran ted  c o n c lu s io n  
t h a t  i t  shows a  c l e a r  m o d if ic a t io n  o f th e  law  o f  in h e r i t a n c e  
by  a llo w in g  widows to  i n h e r i t  ( I .S .B .E . . A g ra r ia n  Laws). I  
e n v is a g e  h e re  a  s t r a ig h t f o r w a r d  c a se  t h a t  m igh t have ta k e n  
p l a c e .  When E lim e le c h  d e c id e d  to  le a v e  Ju d e a , b e c a u se  o f  th e  
p r e v a i l i n g  fam in e , he may have s o ld  h i s  f i e l d  to  h i s  w ife* *  
f a m i ly .  The o b l ig a t io n  to  redeem  th e  f i e l d  — b e s id e  th e  f a c t  
t h a t  i t  w ould r e v e r t  to  th e  fa m ily  w ith  th e  J u b i l e  -  h a s  from  
t h i s  moment f a l l e n  to  h i s  o w n ,i .e .  th e  husband*s f a m ily .  Now, 
we a r e  t o l d  t h a t  a l t o g e th e r  E le m e le c h 's  f a m ily  so jo u rn e d  in  
Moab t e n  y e a r s ,  and th e  f i e l d  had n o t been  redeem ed d u r in g  t h i s  . 
p e r io d  . When, th e n ,  Naomi r e tu r n e d ,  she may have be come?,the 
r i g h t f u l  h e i r e s s  o f  th e  p ro p erty * , o f h e r  l a t e  h u sb an d . B oaz, * > 3! 
we a re  t o l d  ( 4 ,3 ) ,  d e c la re d  to  th e  n w a re s t a g n a te  t h a t  Naomi 
-  o f  whose r e t u r n  he g o t to  know from  R uth -  s o ld  (H eb. M akhera) 
th e  f i e l d  and t h a t  i t  w as h i s  d u ty  to  redeem  i t ,  t e c h n ic a l l y  
a g a in  from  Naofci, b ecau se  she seems to  have i n h e r i t e d  th e  land , 
f o r  the  tim e b e in g , th o u g h  p a y in g  th e  red e m p tio n  p r i c e  to  th e  
p e rs o n  to  whom she h a s  now s o ld  i t .  The p u rp o r te d  d i f f i c u l t y  
i s  th u s  m ost s im p ly  s o lv e d , and th e  p o s s i b i l i t y  o f  above, a s  
th e  c a se  i n  p o in t ,  i s  a v e ry  f e a s a b le  o n e , c o n s id e r !n g  th e  

p a r t i c u l a r  ecomomic s i t u a t i o n ,  th e  fam ine o f  t h a t  p e r io d .



I n  v iew  o f  w hat h a s  b e e n  s a id  so f a r ,  a l l  th e  o th e r  
q u e s t io n s ,  in  my o p in io n  b a se d  on th e  e a r l i e r  c o n te n t io n s ,  
w h ich  th e  v a r io u s  s c h o la r s  p u t ,  r e g a rd in g  B oaz/becom e q u i t e  
o u t  o f  o r d e r .  I t  sh o u ld  be p o in te d  o u t  i n  t h i s  c o n n e c tio n  
t h a t  th e  Hebrew te rm  fe n a h c dofea .no t t h e c e s s a r i l y  mean to  buy 
b u t  can  a ls o  be t r a n s l a t e d  " to  a c q u i r e " :  th u s  4 ,1 0  sh o u ld  
be  t r a n s l a t e d  n o t  t h a t  he b o u g h t R uth  b u t  a c q u ir e d  h e r ,
( th ro u g h  m a r r ia g e ,  b y  a g re e in g  to  e s t a b l i s h  a  name to  h e r  
l a t e  f a t h e r - i n - l a w 's  house whose son was h e r  husband  b u t  
who d ie d  c h i ld l e s s ) *

F i n a l l y ,  i t  m ust be s t r e s s e d  t h a t  th e  p ro c e d u re  in  
R uth  i s  a  c a se  f o r  re d e m p tio n  w ith  a  c o n d i t io n  o f  m a rr ia g e  
a t t a c h e d  to  th e  a c q u i s i t i o n  o f  th e  f i e l d ,  s e e  Cooke*C .B . on  
R uth  4 ,5 *  W hether o r  n o t  i t  i s  an e x te n s io n  o f  th e  L e v i r a t e  
m a rr ia g e  law  i s  a  m a t te r  f o r  s p e c u la t io n ;  w h a t, how ever, seems 
to  b e  beyond  d o u b t, i s ,  t h a t  i t  i s  n o t  an  exam ple o f  th e  
w ork ing  o f  th e  L e v i r a te  m a rr ia g e  law , a s  some w ould l i k e  to  
have i t .

C o n c lu d in g , i t  may be s a id  t h a t ,  a s  many o t h e r s ,  t h i s  
law  o f  red em p tio n  w i th  i t s  d i s t i n c t  o b l ig a t io n s  on  th e  fa m ily  
i s ,  i n  i t s  s p i r i t ,  u n iq u e  among a n c ie n t  law s* I t  i s  one more 
law  fram ed  in  th e  s p i r i t  o f  I s r a e l i t i s h  l e g i s l a t i o n  w i t h t t h e  
aim  o f  p re v e n t in g  th e  d e t e r i o r a t i o n  o f  th e  s o c i a l  c o n d i t io n s  
o f  th o s e  w ith  l i t t l e  m eans, and  w hich  i s  d iv o rc e d  from  com m ercial 
c o n s id e r a t io n s .



CHAPTER 3* 

INHEBITMCB.

"While th e  s a n c t i t y  o f  p r o p e r ty  i n  th e  Hebrew law  i s  s t r e s s e d  
r e p e a te d ly  on  e v e ry  o c c a s io n , and  s in c e ,  p a r t i c u l a r l y  i n  th e  
c a se  o f  la n d ,  i t  i s  c o n s id e re d  r i g h t  th ro u g h  th e  B ib le  a s  a  
g i f t  from  God, we f i n d  few r e f e r e n c e s  and  r e g u l a t i o n s  r e g a r d in g  
th e  in h e r i t a n c e  o f  p r o p e r ty .  As E .R ing  ( I s r a e l s  B e c h ts le b e n  
im L ic h te  d e r  H e u en td e ck ten  A ss.v rischen  und H e t t i 't i s c h e n  
G ese tzu rk u n d en .  p . 50) p u t s  i t . t h a t  i t  i s  " c l e a r  th a tT tK e  
law s o f  in h e r i ta n c e  and t h e i r  im p o rtan ce  o f  p la c e  i n  th e  l i f e  
o f  a p e o p le  can  be gauged  from  th e  -value w hich  th e  p e o p le  
a t t a c h  to  t h e i r  p r o p e r ty .  An o u ts ta n d in g  exam ple i s  B ab y lo n . 
P ro p e r ty  had th e r e  v e ry  g r e a t  v a lu e ,  and t h e r e f o r e ,  a s  c o u ld  
be e x p e c te d ,th e  law s o f  in h e r i te n c e  w ere c l e a r l y  and i n  g r e a t  
d e t a i l  l a i d  down".

The f a c t  t h a t  th e  la w g iv e r  e n v isa g e d  an a g r i c u l t u r a l  
com m unity, a s  d i s t i n c t  from  a com m ercial, o b v ia te d  i n  h i s  
e y es  th e  need  f o r  d e t a i l e d  l e g i s l a t i o n  on p r o p e r ty ,  and  th u s  
i n h e r i t a n c e  la w s . M oreover, - th e  absence  o f  e x p e r ie n c e  i n  
s e t t l e d  s o c ie ty ,  w hich  th e  la w g iv e r  n a tu r a l l y  la c k e d , i s  o b v io u s  
i n  h i s  p r e s e n t a t i o n  o f  th e s e  law s by b ro a d  p r i n c i p l e s ,  and t h e i r  
p r i m i t i v i t y  sh o u ld , i n  my o p in io n , be enough e v id e n ce  f o r  a  
v e ry  e a r ly  d a te  o f  th e s e  e n a c tm e n ts . The enormous s t r e n g th  
o f  fa m ily  s e n t im e n t  i s  e v id e n t  h e re  a s  i n  o th e r  law s th e  
law s o f  s u c c e s s io n  w ere fram ed  i n  th e  s p i r i t  o f  th e  in d iv id u a l  
f a m ily .  I t  i s  t h i s  t r i b a l  s e p a ra te n e s s  w hich  makes th e  £  
in h e r i t a n c e  law s so d e f e c t iv e ,  and  w hich, i n  g e n e r a l ,  had  such  
a  bad  and d e c e n t r a l i s i n g  e f f e c t  on th e  l i f e  o f  I s r a e l  i n  
P a l e s t i n e .  L a te r  M ishnaic  law  h as p re s e n te d  a v e ry  d e t a i l e d  
l e g i s l a t i o n  on i n h e r i t a n c e ,  p ro v id in g  f o r  a l l  th e  p o s s ib le  
c o n t in g e n c ie s  t h a t  may a r i s e .

W il ls  and te s ta m e n ts  a re  e n t i r e l y  unknown in  Hebrew Law.
As f a r  a s  la n d e d  p r o p e r ty  i s  co n ce rn ed , th ey  seemed u n n e c e ssa ry  
b e c a u se  o f  th e  s t r i c t  o rd e r  o f  in h e r i ta n c e  l a i d  down by  law , 
b u t  th e  ab sen ce  o f  p r o v is io n s  i n  r e s p e c t  o f  m oveable p r o p e r ty  
i s  d i f f i c u l t  to  e x p la in ,  a  m a t te r  t h a t  would be u n th in k a b le  in  
a  com m ercial s o c i e ty .  In  th e  A pocrypha, th e  book o f  T o b it  
(8 ,2 4 )  sp eak s  o f  a  w r i t t e n  testam ent^ . W fe  was th e  g e n e r a l  
u sag e  i n  th o se  days among th e  G reeks and Romans, sa y s  Jo s e p h u s . 
(A n t.1 3 , 1 5 , 1 . 1 7 , 3 , 2 ; ,  Jew War 2 ,2 ,3 ) .  S a a ls c h u tz  s a y s , t h a t  
d i r e c t i o n s  w ith  r e g a rd  to  c e r t a i n  moveable, p ro p e r ty  may have 
b e e n  g iv e n  o r a l l y  to  c h i ld r e n  by  th e  f a t h e r  b e fo re  h i s  d e a th , 
e i t h e r  i n  th e  form  o f  b l e s s i n g s ,a s  Jaco b  d id ,  (Gen. 4 9 , I f f )  o r  
by  way o f  i n s t r u c t i o n s  a s  i s s u e d  by  David to  Solomon ( l K . S , l f f ) .  
We a ls o  f i n d  t h a t  A h ito p h e l h a s  "g iv en  o r d e r s  to  h i s  h o u seh o ld "  
b e fo re  h i s  d e a th  (2 S .1 7 ,2 3 ) .  H e z e k ia h ,l ik e w is e , when on th e  
v e rg e  o f  d e a th ,, was a d v is e d  by  I s a i a h  to  "command h i s  h o u se h o ld "  
(2K .2 0 ,1 ,1 1 ,3 8 ,1 ) .  A ccord ing  to  Hebrew Law, u n l ik e  th e  
B ab y lo n ian ,C .H . p a r . l5 0 , l6 5 , I 7 9 »  a  man c o u ld  n o t d isp o se  o f  h i s  
la n d e d  p r o p e r ty  o r  d i v e r t  i t  i n  h i s  own l i f e t i m e  by deed  o r  g i f t  
to  any o th e r  member o f  th e  fa m ily  i n  a  d i f f e r e n t  o rd e r  th a n  th e  
p r e s c r ib e d  l i n e  o f  s u c c e s s io n  ( D t .2 1 , l5 “,i7)* Jo b  (4 2 ,1 5 )  seem s to  
have a c te d  c o n tr a r y  to  t h i s  r u l e ,  u n le s s  he h a s  done so w ith  h i s  
sons* c o n s e n t .  The M ishnah(B .B .8 ,4 - 8 ) r e c o rd s  the  e x is te n c e  o f  
w r i t t e n  w i l l s ,  and a c c o rd s  c e r t a i n  r i g h t s  to  t e s t a t e .

P r im o g e n itu re  i s  i n  Hebrew law  th e  g o v e rn in g  p r i n c i p l e  i n  
m a t te r s  o f  in h e r i t a n c e .  Thus / th e  f i r s t  born* w h e th e r he be  
th e  son  o f  th e  f a v o u r i t e  o r  th e  l e s s  lovedv t f i r e ,  r e c e iv e d  th e  
d o u b le  p o r t io n  due to  him in  h i s  f a th e r * s  e s t a t e ,  (D t .2 1 ,1 5 -1 7 ) .  
The son  m ust o f  c o u rse  be th e  f i r s t  c h i ld  o f  th e  f a t h e r ,  a s  
d i s t i n c t  from  th e  c a se  o f  red em p tio n  w here th e  f i r s t  b o rn  m ust



be  th e  f i r s t  c h i l d  o f  th e  m o th e r (E x .1 3 ,2 )*  T h is  d i s t i n c t i o n  
b e tw een  p a t e r n a l  and m a te rn a l  p r im o g e n itu re  was n e c e s s a ry  i n  a  
s o c ie ty  w here polygam ous m a rr ia g e  was p e r m i t t e d ;  c f*  M ishnah B ek. 
8 # I t  sh o u ld  be  s a id  h e re  t h a t  th e  custom  o f  p r im o g e n itu re  
and th e  s u c c e s s io n  by th e  n e x t  o f  k in ,  i s  found  among m a y  n a t io n s  
o f  a n t i q u i t y .  The p o s i t i o n  o f  th e  f i r s t  b o rn  was a  p a r t i c u l a r l y  
p r i v i l e g e d  o n e . Bo g r e a t e r  c a la m ity ,  we a re  t o l d  i n  E x .1 1 ,5 .6 :  
1 2 ,2 9 .3 0 ,  c o u ld  have happened  to  Egypt th a n  t h a t  o f  th e  k i l l i n g  
o f  i t s  f i r s t  b o rn . Erman (L if e  i n  A n c ie n t E gypt p .  1 5 6 /7 ) t e l l s  
u s  t h a t  th e  e l d e s t  son u s u a l ly  a d m in is t r a te d  ‘th e  r e a l  e s t a t e .
The f i r s t  b o m  was to  r e c e iv e  a doub le  p o r t io n  to  be  a b le  to  
p r e s id e  o v e r  a f f a i r s  w i th  g r e a t e r  d ig n i ty  and a u t h o r i t y ,  and 
assume a ls o  a d d i t i o n a l  r e s p o n s i b i l i t i e s ,  e .g .  th e  upkeep o f  h i s  
m o th e r , u n m arried  s i s t e r s  e t c .  He was to  c o n tin u e  th e  name 
and t r a d i t i o n s  e s t a b l i s h e d  by  h i s  f a t h e r .  T h is  s t r i v i n g  f o r  th e  
c o n t in u a t io n  o f  th e  f a th e r * s  name th ro u g h  h i s  " f i r s t  s t r e n g th " ,  
was a lw ays in h e r e n t  i n  th e  o u tlo o k  o f  th e  H ebrew s. S peak ing  o f  
th e  g r e a t  in f lu e n c e  and pow er, th e  c ra v in g  f o r  a  c o n t in u a t io n  o f  
th e  fa m ily  has had i n  th e  l i f e  o f  th e  I s r a e l i t e s ,  P e d e fse n  
(Isfca te l. i t s  L if e  and C u ltu re  p . 259) say s  " I f  we know th e  s o u l  
o F  th e  I s r a e l i t e ,  th e n  we a ls o  know h i s  view  on l i f e r  t h i s  f i rm  
and s t ro n g  power ( to w a rd s  c o n t i n u a t i o n ) . . .  c ra v e s  to  be a b le  
to  c a r r y  on i t s  a c t i v i t y  i n f i n i t e l y  and w ith o u t  e v e r  ru n n in g  
o u t " j  o r  a s  W.R. Btoith ( R e lig io n  o f  th e  S em ites  p . 464) p u t s  i t ,
" a l l  th e  p r e r o g a t iv e s  o f  th e  f i r s t b o r n  among S e m itic  p e o p le s  
a re  p r e r o g a t iv e s  o f  S a n c t i ty ;  th e  s a c re d  b lo o d  o f  th e  k in  flo w s 
p u r e s t  and s t r o n g e s t  i n  h im ". The f i r s t  p a r t  o f  t h i s  l a t t e r  
q u o ta t io n  i s  c l e a r l y  se e n  from  th e  s ta te m e n t i n  N u.3 , 12*13 
w here we a re  t o ld  t h a t  th e  f i r s t b o r n ,  u n t i l  th e y  w ere s u b s t i t u t e d  

by  th e  t r i b e  o f  L e v i, h e ld  P r i e s t l y  o f f i c e ,  w h ile  th e  l a t t e r  
p a r t  i s  b o rn  o u t  by G e n .4 9 ,3  and B t. 2 1 ,1 7  where i t  sp e ak s  o f  th e  
f i r s t b o r n  a s  " th e  f i r s t  f r u i t  o f  h i s  s t r e n g th " .

The f i r s t b o r n  w as lo o k e d  upon a s  th e  r e p r e s e n ta t iv e  o f  h i s  
f a t h e r * s  home. I t  m ust have been  f o r  th e s e  re a s o n s  t h a t ;a t  t im e s ,  
t h i s  p r i v i l e g e  o f  p r im o g e n itu re  h as  been  conferred upon a 
w o r th ie r  son , -  Moses p r o h ib i t e d  i t  i n  Deuteronomy (21 ,15-17)<  
no d oub t, b e c a u se  he saw in  i t  a  so u rce  o f  d is c o rd  and s t r i f e  i n  
th e  f a m ily .  So, in  th e  c a se  o f  Reuben (G en.4 9 ,3  and  1 C h r .5 ,1 )*  
Ja c o b  t r a n s f e r r e d  th e  r i g h t  and in f lu e n c e  o f  th e  f i r s t b o r n  to  
Jo s e p h  and h i s  c h i l d r e n .  In  f a c t ,  Jaco b  more o r  l e s s  r e p e a te d  
i n  above c a se  w hat he d id  h im s e l f  by  b u y in g  th e  b i r t h r i g h t  from  
E sau , who a t  any r a t e  d id  n o t  p u t  much v a lu e  on i t  (G en.25>32)* 
Jo se p h  p r o t e s t e d  b ecau se  Jaco b  p r e f e r r e d  Ephraim  to  M enassah 
(G en.4 9 , 1 8 . 1 9 ) .  The c a se  o f  Solomon, i s  a n o th e r  exam ple . Here 
th e  P ro p h e t Nathan a d v is e d  so b e ca u se  o f  th e  u n w o rth in e ss  o f  
A doniah to  become K ing (1 K .1 ,1 1 -1 3 ) E l i s h a  p ra y e d  f o r  th e  
d o u b le  p o r t io n  o f  E l i j a h 's  s p i r i t ,  and f o r  th e  p r i v i l e g e  to  b e  
c o n s id e re d  a s  f i r s t b o r n  s u c c e s s o r  to  E l i j a h .  Thus, when E l i j a h  
d is s a p p e a re d  he c r i e d  " F a th e r ,  F a th e r"  (2 K .2 ,9 -1 2 ) . The 
p r i n c i p l e  o f  p r im o g e n itu re  h as been  re g a in e d  in  o u r l e g a l  make 
up c o n c e rn in g  flimmoveable p r o p e r ty ,  andAby th e  c o n s t i t u t i o n  o f  
t h i s  c o u n try  in  c o n n e c tio n  w ith  th e  su c c e s s io n  to th e  th ro n e , 
w ith  th e  e x c e p tio n  t h a t  i t  e q u a l ly  a p p l ie s  i f  the  f i r s t b o r n  i s  
at d a u g h te r .  The A ssy ria n  law  g iv e s  th e  f i r s t b o r n  a  doub le  
sh a re  (D r iv e r  and M ile s , The A ssy ria n  Laws p . 2 9 6 ).

N o th ing  i s  s a id  r e g a rd in g  th e  p o s i t i o n  and th e  p o r t io n  o f  
th e  o th e r  so n s . In  a l l  p r o b a b i l i t y ,  th e y  g o t each  an  e q u a l  
sh a re  a m o u n tin g ,fo r  e a c h , to  one h a lf , o f  t h a t  d f  th e  f i r s t b o r n .
We may assum e, a lth o u g h  we have no means& to  d ec id e  i t , ^ t h a t  
when th e  o r i g i n a l  d iv i s io n  o f  la n d  took  p la c d , e ac h  fa m ily  
r e c e iv e d  so much, t h a t  i t  w o u ld ,fo r  & vtry many c e n tu r ie s ,h a v e  
enough la n d  to  p a r c e l  o u t  among th e  h e i r s  a f t e r  th e  d e a th  o f  
th e  h ead  o f  th e  f a m ily ,  and a s  tim e w ent on  more and more la n d  
w ould come under c u l t i v a t i o n .  F u rth e rm o re , n o t  a l l  sons 
would p ro b a b ly  ta k e  to  a g r i c u l t u r e ,  a r t i s a n s  and c ra f tsm e n  
w ould a ls o  be r e q u i r e d .  We know t h a t  even  to -d a y  in d iv id u a l  
A rabs p o s s e s s  so much la n d  t h a t  th e y  can o n ly  c u l t i v a t e  a  sm a ll 
p o r t io n  o f  w hat th e y  own. Compare m odern e x p e rie n c e  i n  P a l e s t i n e .



P e rh a p s , i n  some c a s e s ,  a s  F .B uh l ( Die j o c i a l e n  V e r h a l tn is s e  
d e r  I s r a e l i t e n  p .  55 , n o te  2 ) s u g g e s ts ,  th e  sons r e t a i n e d  t h e i r  
i n t e r e s t  i n  th e  e s t a t e  o f  t h e i r  f a t h e r  w i th o u t  d iv id in g  i t ,  
w h ile  th e  o ld e s t  a c t  a s  M anager. T h is  a rra n g em e n t^  w ould 
s t i l l  be  t r u e  to  th e  c h a r a c t e r  and o b j e c t s  o f  Hebrew l e g i s l a t i o n ,  
w hich aim ed a t  p ro v id in g  th e  u n i ty  o f  th e  fa m ily  and i t s  
p r o p e r ty .  A s m ila r  a rran g em en t i s  fo u n d  in  th e  A s s y r ia n  law  
(A .C. T a b le t  B. p a r .  2 -5 )*  S ince  D t.2 1 ,1 7  g iv e s  th e  f i r s t b o r n  
"a d o u b le  p o r t io n  o f  a l l  t h a t  he. ( th e  f a t h e r ;  h a s "  we m ust 
conclude  t h a t  i t  r e f e r r e d  to  la n d e d  a s  w e l l  a s  m oveable p ro p e r ty *

The M ishnah (B .B .8 ) and o th e r s  make c l e a r  p r o v i s io n s  f o r  
la n d e d  and m oveable p r o p e r ty  and t h e i r  way o f  d iv i s io n  among 
th e  c h i ld r e n .  The Talmud a ls o  d educes from  th e  above 
D euteronom ic (2 1 , 17) i n ju n c t io n  t h a t  th e  f i r s t b o r n  i s  o n ly  to  
r e c e iv e  a  do u b le  p o r t io n  o f  w hat th e  f a t h e r  p o s s e s s e d  a t  h i s  
d e a th .  A l l  t h a t  a c c ru e d  l a t e r  v*as to  be sh a re d  a l i k e .  The 
M ishnah h a s  a ls o  d i r e c t i o n s  c o n c e rn in g  s u c c e s s io n  to  m o th e r 's  
p r o p e r ty .  (B .B .3 ; Gem.Bek. 4 6 a , 47b , 51; B .B .1 2 2 ,1 2 3 a .1 4 2 b ) .

As a lr e a d y  s t a t e d , t h e  son  m ust b e , o fjco u rse , th e  f i r s t b o r n  
o f  th e  f a t h e r  and n o t t h a t  o f  the  m o th e r. An i n t e r e s t i n g  
c a se  i n  r e g a rd  to  tw in s 'w e  f in d  in  Gen. 38 ,2 8 , w here we a re  t o l d  
t h a t  when Tamar was a b o u t to  g iv e  b i r t h  to  tw in s  " th e  m idw ife  
to o k  and bound upon h i s  hanjl (o f  th e  f i r s t )  a  s c a r l e t  th r e a d  
sa y in g s  t h i s  came o u t  f i r s t f - -  o b v io u s ly  to  make su re  who was 
to  have th a a r i g h t  o f  th e  f i r s t b o r n .  I n  B abylon ( C .H .p a r . l6 5 ) , 
among Moharijedans (M aine, A n c ien t Law p . 242) and o th e r  a n c ie n t  
p e o p le , soris sh a re  a l i k e .  In  B aby lon , a l s o ,  c h i ld r e n  sh a re d  
e q u a l ly  i n  the  m o th e r 's  p ro p e r ty  ( C .H .p a r . l6o) The p o s i t i o n  
o f  c h i ld r e n  o f  c o n cu b in es  i s  n o t v e ry  c l e a r ,  a l th o u g h  a l l  
i n c i d e n t s  re c o rd e d  i n  th e  B ib le  le a d  u s  r a t h e r  to  th e  c o n c lu s io n  
t h a t  th e y  d id  n o t  i n h e r i t .  S arah  drove Hagar and Ism a e l o u t  o f  
h e r  hom e, b a s in g  h e r  j u s t i f i c a t i o n  in  the  c la im  " f o r  t h i s  
bondwoman s h a l l  n o t  be h e i r  w ith  ray so n , even w ith  I s a a c "  (Gen.
2 1 , 1 0 ) -  a  c la im  w hich  Abraham c o u ld  n o t r e s i s t ,  n o r  H agar 
c o u n te r  l e g a l l y .  The c a se  i n  G en.3 0 ,3  i s  one o f  a d o p tio n , 
w h ere , th o u g h  a  concub ine  b e a r s  to  Jacob  a c h i ld ,  R a c h e l, by !.
a d o p tin g  th e  son  o f  h e r  m aid , o b ta in e d  f o r  him th e  r i g h t  to
i n h e r i t *  C f. G e n .1 5 ,3 , P ro v .17 ,2*30 ,23$  lC h r .2 , 34. 3 5 . In
B ab y lo n ian  law  th e  i n s t i t u t i o n  o f  adpp taon  was w e ll  known.
Thus, i f  a m a s te r  c a l l e d  a slavew om an 's son "my son" he 
im p lie d  by i t  to  have ad o p ted  him (C .H . p a r .1 7 0 ,  a ls o  185-193)*
Moses seems to  have b een  ad o p ted  i n to  P h a ra o 's  h o u se . There
i s ,  how ever, no l e g i s l a t i o n  o f  a d o p tio n  in  th e  Hebrew Law. A
v e ry  c l e a r  r e c o rd  c o n c e rn in g  c h i ld r e n  o f  co n cu b in es  i s  found
in  Ju d g e s  ( 1 1 ,2 ) .  T h ere , J e p h ta h , b e in g  th e  so n e o f  h i s
f a t h e r ' s  co n cu b in e , was d r iv e n  o u t  by th e  sons  o f  h i s  f a t h e r ' s
r i g h t f u l  w if e ,  who t o l d  him "you s h a l l  n o t i n h e r i t  i n  th e
house o f  o u r  f a t h e r  f o r  you a re  th e  so n  Qf a n o th e r  woman". The fcl
l a s t  case  c o u ld  o n ly  have a r i s e n  from  a  c l e a r  know ledge t h a t  f
th e  i s s u e  o f  c o n cu b in es  do n o t i n h e r i t ;  i n  f a c t ,  th e  Hebrew Law
does n o t  know o f  th e  i n s t i t u t i o n  o f  a concub ine  a s  i t  a lw ays
sp e ak s  o f  a  f u l l y  f le d g e d  w if e .  The M ishnah does now here
m en tio n  th e  e x is te n c e  o f  c o n c u b in e s .

Shou ld  a  man d ie  w ith o u t  le a v in g  so n s , th e n  h i s  d a u g h te rs  
a r e  th e  n e x t  l e g a l  h e i r s *  They a l l  d iv id e  e q u a l ly  t h e i r  
f a t h e r ' s  p o s s e s s io n s  among th e m se lv e s . I n  th e  H uzi Laws, to o ,  
d a u g h te rs  i n h e r i t e d  o n ly  f a i l i n g  a  male i s s u e .  ( S p e is e r ,  K irkuk  
Documents 2 * 3 1 .3 2 ) . B e fo re  th e  c la im  w hich th e  d a u g h te rs  o f  
l e l ^ h a d ”p u t  fo rw a rd , t h e i r  p o s i t i o n  was n o t  q u i te  c l e a r .  T here 
w as no p r o v is io n ,  u n t i l  th e n , f o r  the  s u c c e s s io n  o f  d a u g h te r s ,  
o b v io u s ly  because  such  a .:case  had  n o t  a r i s e n ,  so t h a t  f a i l i n g  
sons p ro b a b ly  the  b r o th e r s  o f  the  d e ce ase d  in h e r i te ^ .(N U .2 7 ,4 )  .
Prom th e  language  u sed  b y  L a b a n 's  d a u g h te rs , i t  seems d a u g h te rs  
d id  n o t  i n h e r i t  (G en .3 1 ,1 4 ) .  How, when the case  o f  Z e lo p h a d 's  
d a u g h te rs  was b ro u g h t up , new l e g i s l a t i o n  had to  b e in t ro d u c e d .
I t  w as o f  a  tw o fo ld  n a tu re  a) t h a t  d a u g h te rs  c o u ld  i n h e r i t  in  
d e f a u l t  o f  so n s (H u .2 7 , 7 ) ,  and b )  t h a t  i f  th e y  w ish e d  to



ta k e  ad v an tag e  o f  th e  f i r s t  c la u s e  and d e s ire d  to  g e t  m a r r ie d ,  
th e y  w ould have to  do so to  a  man b e lo n g in g  to  a  f a m ily  o f  h e r  
f a t h e r ' s  t r i b e .  (N u .3 6 ,1 -1 0 } •  The r e a s o n  f o r  th e  l a t t e r
l e g i s l a t i o n  i s  o b v io u s . The p o s i t i o n  o f  a  d a u g h e r i n  g e n e r a l  
was such  t h a t  a f t e r  h e r  m a rr ia g e  she e n te r e d  th e  fa m ily  o f  h e r  !
husband . B ut sh o u ld  an  h e i r e s s  w ish  to  m arry  o u t  o f  h e r  
f a t h e r 's  t r i b e ,  h e r  p r o p e r ty  a ls o  w ould have t o  be  t r a n s f e r r e d .  
M oreover, w h ile  p u rc h a s e d , i . e .  l e a s e d ,  la n d  r e t u r n s  w i th  th e  
J u b i l e  to  i t s  o r i g i n a l  o w ners, i n h e r i t e d  la n d ,  such  a s  w ould 
b e lo n g  to  an h e i r e s s ,  w ould go w ith  h e r  f o r  e v e r .  To g u a rd , 
th e n ,  a g a in s t  t h i s  u p s e ttin g -  c o n tin g e n c y , w hich  i n  th e  Hebrew 
l e g a l  make up w ould  be im p o s s ib le ,  i t  was d e c re e d , on th e  
r e p r e s e n ta t io n  o f  th e  e ld e r s  o f  th e  a f f e c t e d  c la n  who c o n s id e re d  
th e  consequences t h a t  may a r i s e  from  a p e rm is s io n  f o r  d a u g h te r s  
to  i n h e r i t ,  t h a t  d a u g h te rs  . i f  th e y  w ish ed  to  g e t  m a r r ie d ,c o u ld  
o n ly  do so w ith in  t h e i r  f a t h e r ' s  t r i b e .  T here  i s  no s im ila r ^  
en ac tm en t i n  th e  A s sy r ia n  o r  th e  B ab y lo n ian  C odes. The R a b b is , 
b e c a u se  o f  change o f  c ir c u m s ta n c e s , l a t e r  r e p e a le d  th e  law 
w hich  p r e s c r ib e d  th e  m a rr ia g e  o f  a d a u g h te r  to  a  member o f  h e r  !
f a t h e r ' s  c la n  o n ly . (Gem. B .B .1 2 0 a . T aan*30b).

There wre one o r  two c a s e s  re c o rd e d ,w h e re  d a u g h te rs  w ere 
g iv e n  an in h e r i ta n c e  a lo n g  w i th  t h e i r  b r o t h e r ^ ,  th o u g h , so i t
seem s, th e r e  e x i s te d  v e ry  s p e c i a l  c irc u m s ta n c e s  and r e a s o n s  f o r
i t .  Thus, C a leb , ( J o s .1 5 ,1 6 -2 0 )  who h a s  a ls o  a son , a llo w e d  
h i s  d a u g h te r , d u rin g  h i s  l i f e t i m e  -  a  p o i n t  to o  o f t e n  f o r g o t t e n  j

to  i n h e r i t ,  a f t e r  he had  o f f e r e d  h e r  hand to  th e  w a r r i e r  j
who had ta k e n  K iry a th  S epher. The e a se  w ith  Which he g r a n te d  
h i s  m a rr ie d  d a u g h te r 's  r e q u e s t  f o r  a " b le s s in g "  o f  more la n d ,  
h a s  been  due, in  my o p in io n , to  th e  f a c t  t h a t  O th n ie l  was a  
nephew o f  C a leb . T h is  c irc u m s ta n c e  w ould le a v e  th e  p o s s e s s io n  
w i th in  th e  same c la n  to  w hich b o th  b e lo n g e d , a  f a c t  o v e rlo o k e d  
by a lm o st a l l  s c h o la r s ,  see  M ie h a e l is ,  S a a ls c h u tz  and o th e r s .
I t  i s  w rong, I  th in k ,  to  c i t e  Job  4 2 ,1 5  a s  an exam ple w here 
d a u g h te r s  i n h e r i t e d , s i n c e  i t  does n o t  a t  a l l  d e a l  w ith  
s u c c e s s io n  b u t  w ith  a  g i f t  d u r in g  h i s  l i f e t i m e  a f t e r  he 
became so e x c e e d in g ly  w e a lth y .

A nother i n s t i t u t i o n  h as an Im p o rta n t n e a r in g  on p r o p e r ty ,  
a r i s i n g ,  a s  i t  d o e s , o u t  o f  the  d e a th  o f  th e  husband  who h as 
d ie d  c h i l d l e s s .  (The Hebrew te rm  Ben i n  th e  D euteronom ic 
in ju n c t io n  r e g a rd in g  l e v i r a t e  m a r r ia g e ,( 25 , 2 ) i s  to  be ta k e n  i n  
th e  sen se  o f  “c h i ld i  S im i la r ly ,  th e  S e p tu a g in t  on t h i s  v e r s e ) .
In  i t s  c o n tin u e d  i n t e r e s t  to  p re s e rv e  p r o p e r ty  w i th in  th e  
c lo s e s t  r e l a t i o n s h i p  d eg ree  o f e ac h  fa m ily , Hebrew £aw has 
in tro d u c e d  th e  L e v i r a te  m a r r ia g e , an j / s t i t u t i o n  p a r t l y  known 
among o th e r  a n c ie n t  p e o p le s ,v i z .  A .C .30 , 31*43 and H i t .C .p a r .190  
w hich a re  though  b a sed  on d i f f e r e n t  mo'fcives; see  R ing I s r a e l s  
R e c h ts le b e n  im L ic h te  der  U e u en td e ck ten  A s sy r is c h e n  und 
H e t t i t i s c h e n  G ese tzu rkanden  p . 4 0 -5 0 . In  o r d e r  to  p r e s e r v e  th e  ... 
name o f  th e  husband*from  f a l l i n g  in to  e x t i n c t i o n ,  th e  le v iB , 
i . e .  th e  d e c e a se d  h u s b a n d 's  b r o th e r ,  was r e q u i r e d  to  m arry  the  b *  
widow in  o rd e r  t h a t  " th e  f i r s t b o r n  w hich  she b e a r e th  s h a l l  su c c e e d  
i n  the  name o f  th e  b r o th e r  t h a t  i s  d ead , t h a t  h i s  name be n o t  
b l o t t e d  o u t  o f  I s r a e l  ( D t .2 5 ,6 ) " .  The o b je c t  o f  th e  l e v i t a t e  
law was a ls o  to  r e t a i n  th e  p ro p e r ty  w i th in  th e  fa m ily  and keep  
up the  i n t e g r i t y  o f  th e  fa m ily  p o s s e s s io n .  By th e  l e v i r a t e  
p ro c e d u re  th e  name o f th e  d e ce ase d  w ould be k e p t  in  th e  t i t l e  
d e e d s , th u s  p e r p e tu a t in g  th e  name o f  th e  d e p a r te d  by l i n k i n g  
i t  up w ith  h i s  p r o p e r t y , th ro u g h  r a i s i n g  an h e i r  to  h i s  name.
The h e i r ,  o f c o u rs e , need  n o t  n e c e s s a r i l y  be  a so n , even  a 
d a u g h te r , a c c o rd in g  to  th e  law s o f  in h e r i t a n c e  i n  H u .3 6 , 1- 6 , 
would f u l f i l  th e  aim s and ends o f  t h i s  i n s t i t u t i o n .

The i n t e n t io n  . th e n ,o f  th e  l e v i r a t e  m a rr ia g e  i s  to  c o n tin u e  
th e  name o f  the^ d eceased  by e s t a b l i s h i n g  a fa m ily  and p r e s e r v i ig

^ree#  Such a c a se  we f i n d  m en tio n ed  i n  I teh .
7 , 0 3 ,w here the man i s  n o t r e f e r r e d  to  by  h i s  own name b u t  by 
th e  name o f  h is  f a t h e r —in - la w , B a r s i l a i .



S h o u ld , how ever, t h e  l e v i r  r e f u s e  to  m arry  h e r ,  f o r  
r e a s o n s  he .p ro b a b ly , w i l l  have g iv e n  to  th e  e ld e r s  (D t.2 5 * 7 ) 
b e fo re  whom th e  case  would be  d i s c u s s e d ,  -  th e  f a c t  t h a t  th e  
law  p ro v id e s  t h a t  he can r e f u s e  on  c e r t a i n  g ro u n d s  i s  i n t e r e s t i n g  — 
a  c e r t a i n  p ro c e d u re  had to  be gone th ro u g h  a t  w hich  th e  b r o t h e r  
was a b so lv e d  from  m a rry in g  h e r  ( D t .2 5 ,8 -1 0 )  • We a re  n o t  t o l d  
t h a t ,  sh o u ld  one r e f u s e  to  p e rfo rm  th e  l e v i r a t e  m a r r ia g e ,  he 
l o s e s  a ls o  h i s  r i g h t  a s  one o f  th e  h e i r s -  W hether, m o reo v e r, 
i f  he r e f u s e s  to  m arry  h e r ,  w ith o u t  s u f f i c i e n t  r e a s o n  i n  th e  
e y es  o f  th e  e ld e r s ,  th e y  would ta k e  s te p s  t h a t  may a f f e c t  h i s  
r i g h t s  a s  h e i r ,  i s  q u i te  unknown- Y e t, i t  may r e a s o n a b ly  be 
assum ed, t h a t 4i n  th e  sm a ll com m unities such  a s  th e  I s r a e l i t e s  
l iv e d  in  th o se  d a y s , to  go th ro u g h  i n  p u b l ic  a  p ro c e d u re  o f  
r e f u s a l  such  a s  p r e s c r ib e d  i n  D euteronom y, w ould a c t  a s  a 
p o w e rfu l d e t e r r e n t ,  u n le s s  backed  by th e  e ld e r s ,  a g a in s t  
r e f u s in g  to  f u l f i l  a  s a c re d  and m o ra l d u ty . The s ta n d in g  o f  
such  a  p e rs o n  w ould o b v io u s ly  s u f f e r  im m ensely i n  th e  ey es  o f  
h i s  r e l a t i o n s  and n e ig h b o u rs . In  f a c t  he s h a l l b e  b ra n d e d  by 
a s p e c i a l  name " th e  h o u se  o f him t h a t  h a s  h i s  shoe lo o s e d "

(D t. 2 5 ,1 0 ) .

W hether, in  d e f a u l t  o f  b r o th e r s ,  th e  d u ty  o f such  a 
m a rr ia g e  w ould re v o lv e  upon any a g n a te  we a re  n o t  t o l d ,  n o r  
need  i t  n e c e s s a r i l y  be assum ed. From T am ar's  c o n d u c t (G en .3 8 ,
14) i t  seem s, t h a t  in  h e r  C a n aan ite  o u tlo o k  th e  d u ty  o f  l e v i g a t e  
m a rr ia g e  f e l l  on e v e ry  member o f  h e r  h u s b a n d 's  f a m ily .  We 
have a l s o ,  i n c i d e n t a l l y ,  on r e c o r d  (R uth  4 ,2 - 7 )  t h a t  B o a z ,a  
k insm an o f  R u th 's  l a t e  f a t h e r - i n - l a w , t o l d  th e  red e em e r, w ith  
the  f i r s t  p r e f e r e n c e ,  t h a t  not o n ly  was i t  h i s  d u ty  to  redeem  
th e  p r o p e r ty ,  b u t  a ls o  to  m arry  R u th . S ince  he r e f u s e d  th e  
l a t t e r ,  th e  r i g h t  o f  red em p tio n  seems to  have gone to  B oaz, who 
m a rr ie d  h e r .  Polygamy h as  n ev er#  b e e n  en co u rag ed  in  I s r a e l ,  
and , commenting on th e  r e f u s a l  o f  th e  k insm an to  m arry  R uth 
(R uth  4 ,6 ) ,  th e  Targum t r a n s l a t e s  t h i s  p a ssa g e  in  a p a ra p h ra s e ,
" I  c an n o t m arry  h e r  b e ca u se  I  am a lr e a d y  m a rr ie d ;  I  have no 
r i g h t  to  ta k e  an a d d i t io n a l  w ife  l e s t  i t  le a d  to  s t r i f e  i n  my 
home". F o r t h i s  l a t t e r  re a s o n  th e  R abb is have p r o h ib i t e d  
l e v i r a t e  m a r r ia g e s  a l t o g e th e r ,  e s p e c i a l l y  a f t e r  th e  fo rm a l 
excom m unication  o f  a l l  polygam ous m a rr ia g e s  by Rabbenu G ershon 
in  th e  y e a r  1 ,0 0 0  A .D ., w h ile  le a v in g  in  f o r c e  th e  cerem ony o f  
r e f u s a l  o f  such a m a rr ia g e , a s  re c o rd e d  i n  D euteronom y. A 
d is c u s s io n  on th e  seem ing d i f f i c u l t i e s ,  w hich  in  my o p in io n  do 
n o t  a r i s e ,  betw een th e  a c c o u n t in  th e  Book o f  /^ u th  and th e  
l e v i r a t e  m a rr ia g e  l e g i s l a t i o n  in  D eu tero n o m y ,w ill be  fo u n d  in  
th e  c o n c lu d in g  c h a p te r  o f  t h i s  book.

The widow, i t  seem s, c an n o t i n h e r i t ,  e x c e p t , in  a l l  
p r o b a b i l i t y , a s  th e  M ishnah p ro v id e s  (K e th .1 0 ,2 ) ,  what th e  husband  
p ro m ised  h e r  i n  th e  m a rr ia g e  c o n t r a c t .  The Code o f  Hammurabi 
p a r .  72 c o n tr a r y  to  A ssy r ia n  law w hich i s  s im i l a r  to  th e  Hebrew, 
p ro v id e s  th e  widow, u n le s s  she re c e iv e d  s p e c i a l  s e t t le m e n t  from 
h e r  husband , w i th  th e  u s u f r u c t  o f  an amount e q u a l to  th e  sh a re  
o f  t h a t  o f  a  son . B ut ta k in g  th e  a c c o u n t a s  g iv e n  in  th e  book, 
o f R u th , wherfe S llm e le c h  and h i s  sons w ere dead , afiji Were, i n  a l l  
p r o b a b i l i t y ,  th e  o th e r  n e a r  a g n a te s ,  i t  seem s, t h a t  Naomi and 
R uth , f a i l i n g  a redeem er who w ould have to  m arry  th e  l a t t e r  
(R uth  4 , 5 ) ,  would have th e  r i g h t  o f  th e  u s u f r u c t  i n  th e  p r o p e r ty .
The M ishnah b u rd en s  th e  p o s s e s s io n s  o f  th e  d eceased  husband  w ith  
th e  s e c u r i t y  f o r  h e r  upkeep ( K e t . H . l l , 2 f f ) . Should she m arry  
o u t o f  th e  t r i b e ,  h e r  p o s i t i o n  would become an a lo g o u s to  t h a t  o f  
a  d a u g h te r , who, by  such  an  a c t ,  f o r f e i t s  a l l  th e  r i g h t s  i n  h e r  
f a t h e r 's  p r o p e r ty .  The w idew ,o f c o u rse , had th e  r i g h t  to  r e t u r n  
to  h e r  f a t h e r ' s  house , a s  i s  e v id e n ce d  from  L e v .22 ,13  i n  c o n n e c tio n  
w ith  th e  p e rm is s io n  g iv e n  to  such  a r e tu r n in g  d a u g h te r  o f  a  P r i e s t  
to  p a r ta k e  from  th e  P r i e s t l y  b re e d  and heave o f f e r in g s  o f  th e  h o ly  
th in g s  -  som eth ing  p r o h ib i t e d  to  a  d a u g h te r  who has m a r r ie d  a 
man who does n o t b e lo n g  to  th e  P r i e s t l y  f a m ily ;  c f .  G en .3 8 ,11  f o r  
a s im i la r  c a s e . I t  m ust have alw ays b een  th e  du ty  o f  th e  sons 
to  c a re  f o r  and p ro v id e  th e  m ain tenance  o f  t h e i r  m other and



u n m a rrie d  s i s t e r s *  The M ishnah h as  d e t a i l e d  p r o v i s io n  on t h i s  
p o i n t  ( K e th .4 ,6 .1 1 ;  1 1 ,1 ;  B .B .9 ,1 ) .

T here i s  no p r o v i s io n  in  th e  F e n ta te u c h  f o r  th e  a p p o in tm e n t 
o f  g u a rd ia n s  o r  t r u s t e e s  f o r  m in o rs . We h av e , how ever, a  
c a se  in  IK .1 7 ,9 ^ *  w here a woman to o k  c a re  o f  h e r  young son  
i n  th e  c a p a c i ty  o f  a g u a rd ia n .  The M ishnah h a s  g iv e n  c l e a r  
d i r e c t i o n s  on t h i s  m a t te r  ( K e th .9 ,4 ;  G it* 5 ,45  and S h e b i .1 0 ,6 ) .

The f a c t  t h a t  th e r e  i s  c o n s ta n t  ad m o n itio n  i n  th e  
P e n ta te u c h  to  t r e a t  th e  widow, among o t h e r s ,  g e n e ro u s ly  and 
k in d ly ,  i s  v e ry  rem ai*able in d e e d . B ut on seco n d  th o u g h ts  i t  
i s  n o t  so v e ry  s t r a n g e .  F o r, when we c o n s id e r  th e  sy stem  o f  
Hebrew ju r is p ru d e n c e  w ith  i t s  u n c e a s in g  c a re  f o r  th e  
d e fe n c e le s s  and im p o v e rish ed  members o f  th e  com m unity, i t  i s  
no w onder a t  a l l  t h a t  th e  widow i s  in c lu d e d  i n  t h a t  c a te g o ry .
Thus, she may be in  th e  u n f o r tu n a te  p o s i t i o n  o f  h e r  husband  
h av in g  le a s e d  h i s  la n d ,  le a v in g  h e r  q u i te  d e s t i t u t e .  She 
may have no p a r e n ts  a l i v e ,  and h e r  r e l a t i o n s  may be  u n a b le  o r  
u n w i l l in g  to  ta k e  h e r  back  and p ro v id e  f o r  h e r .  She may 
have u n d u t i f u l  sons who would n o t c a re  f o r  h e r .  A l l  th e s e  
p o s s ib le  c o n tin g e n c ie s  have made i t  im p e ra t iv e , and w ere i n  
th e  m ind o f  th e  la w g iv e r , to  g iv e  h e r  an o p p o r tu n i ty  to  o b ta in  
h e r  s u s t e n a n c e  from  th e  p r e s c r ib e d  sh a re  f o r  the  p o o r , w h ile  
a t  th e  same tim e p r o h ib i t i n g  any e x a c t in g  c o n d u c t to w a rd s  h e r .

, A ll  t h i s ,  i t  m ust be u n d e rs to o d , a r i s e s  o u t  o f  th e  
Hebrew c o n c e p tio n  t h a t  p ro p e r ty  d escen d ed  in  th e  m ale l i n e ,  
c o m in g ,as  i t  d id ,f ro m  th e  d e s i r e  to  c o n tin u e  and p e rp e tu a te  
th e  name o f  th e  husband , h i s  fa m ily  and c la n .  I t  was a lw ays 
t h a t  th e  n e a r e s t  kinsm an su cceed ed .
The fo llo w in g  i s  th e  o rd e r  o f  s u c c e s s io n .
1 . S ons. 2 D a u g h te rs . 3 B ro th e r s  4 F a th e r* s  brothe*:
5* N e a re s t  k insm an o f  h i s  fa m ily  (N u.2 7 ,8 -1 1 ) •

The M ishnah B .B * 8 ,1 .2  and th e  Gemarah on i t ,  g iv e  th e  
o rd e r  o f  s u c c e s s io n  a s  fo llo w s
1 .  Sons and a l l  t h e i r  o f f s p r in g .  2 . D au g h ters  and t h e i r

q f f s p r i n g .
3 . F a t h e r .  4 . B ro th e r s  and t h e i r  5* S is te r a m a n d ^ th e ir

o f f s p r in g .  o f f s p r i n g .
6 . F a th e r* s  f a t h e r .  7» F a th e r* s  b r o th e r s  and o f f s p r i n g ,
and so on i n  th e  above o r d e r .

A husband bebomes h e i r  t o  h i s  w i f e 's  p o s s e s s io n s  (su c h  
o n ly  a s  she p o s s e s s e d  b e fo re  h e r  d e a th  and n o t  a s  may a c c ru e  
to  h e r  a f t e r ,  Gemarah B * B .1 1 3 a .)* U n lik e  G en .3 1 ,l6 ,  w hich  
i s  l i k e  a n c ie n t  B ab y lo n ian  law s (C .H .p a r .162 , 163) where 
c h i ld r e n  su cceed  to  t h e i r  m o th e r 's  p r o p e r ty ,  th e  M ishnah d o es  
n o t  g iv e  them  pow er to  i n h e r i t .  (B .B .8 ,1 ) .  The d a u g h te rs  
had to  be  p ro v id e d  f o r  by th e  sons, who had even  to  go b e g g in g  
sh o u ld  th e  p ro p e r ty  o n ly  p ro v id e  enough to  m a in ta in  th e  
d a u g h te r s .  (B .B .19 ,15  K e th .1 3 , 3 ) .
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INTRODUCTION

The c o n s t i t u t i o n  o f  th e  Hebrew S t a t e ,  a s  we have s e e n , 
c o n te m p la te d  a s  an  a g r a r i a n  com m unity, was b a se d  upon th e  
p r i v a t e  ow nersh ip  o f  la n d  and p r o p e r ty .  On th e  o th e r  hand , 
how ever, in  i t s  p r o v i s io n s  f o r  th e  p r o t e c t i o n  and b e n e f i t s  
o f  a l l  th e  s u b je c t s  o f  th e  S ta te ,  such  a s  th e  t i t h e  2§w s, th e  
S a b b a t ic a l  Y ear, tj&e J u b i l e  e t c . ,  i t  assum es a g a in  th e  c h a r a c te r  
o f  a l im i t e d  ow nersh ip  o f  c e r t a i n  com m odities by S ta te  and 
P u b l ic .  We f i n d ,  t h u s ,  in  t h i s  c o n s t i t u t i o n ,  a  r a r e  co m b in a tio n  
and c lo s e  r e l a t i o n s h i p  betw een  p r i v a t e  and p u b l ic  o w n ersh ip  o f  
la n d  and i t s  p ro d u c e .

Now, v e ry  s im i l a r  i s  th e  a t t i t u d e  to w ard s such  p r o p e r ty  a s  
can be  a c q u ire d  and p ro d u ced  by m an 's  l a b o u r ,  e f f o r t s  and 
e n e rg y ,a s  w e l l  a s  to w ard s  S e rv a n ts .

In  i t s  t r e a tm e n t  o f  th e  d e b to r ,  th e  i n ju n c t io n  to  a id  th e  
im p o v e rish e d , th e  r e l e a s e  o f  d e b ts ,  th e  command to  t r e a t  k in d ly  
th e  s e r v a n t  and p ro v id e  him l i b e r a l l y  on h i s  r e l e a s e ,  th e  
p r o h i b i t i o n  to  ta k e  c e r t a i n  p le d g e s ,  th e  Hebrew Law d e m o n s tra te s  
th e  p r in c ip le 5 o f  m ercy , k in d n e s s  and c o n s id e r a t io n  w hich  pervadejtf 
i t  th ro u g h o u t.

I t s  m ain aim i s  to  combat s e l f i s h n e s s  w hich i s  so o f t e n  
th e  g r e a t e s t  c u rse  o f  s o c i e t y ,  a s  e x p e r ie n c e  h a s  shown. The 
Roman p r i n c i p l e  o f  Qui Suo lu r e  T J t i tu r ,  Neminem L a e d i t  was 
th u s  a b s o lu te ly  s tr a n g e  and r e p u ls iv e  to  th e  o u tlo o k  and 
c o n c e p tio n s  o f  th e  M osaic L aw giver. There w as, t h e r e f o r e ,  no 
q u e s t io n  o f  d e a l in g  w ith  o n e 's  s e rv a n t  a s  one p le a s e d ,  and t h a t  
i s  why one had to  g iv e  re fu g e  to  a  runaw ay S la v e .

The d a n g e rs  o f  a c o m m erc ia lised  s o c ie ty  were upperm ost in  
th e  l a w g iv e r 's  m ind when he fram ed th e  law s f o r  th e  f u tu r e  
I s r a e l i t i s h  S t a t e .  And i t  i s  in  t h i s  s p i r i t  o n ly  t h a t  we can  
u n d e rs ta n d  p ro p e r ly  th e  p a u c i ty  o f  law s c o n c e rn in g  a l l  p r o p e r ty ,  
and th e  r e a s o n s  why th e y  a re  a l l  fram ed from  th e  p o in t  o f  view  
o f  a  humane a p p ro ach , l a y in g  down g e n e ra l  p r i n c i p l e s  o n ly .

We s h a l l  see t h a t ,  u n l ik e  la n d , p r o p e r ty  can  be a c q u ire d  
and a l i e n a t e d  w ith o u t any r e s t r i c t i o n s  w h a tso e v e r . The o n ly  
e x c e p tio n  e x i s t s  in  th e  case  o f  h o u se s , to  w hich one a c q u i r e s  
f u l l  ow nersh ip  o n ly  a f t e r  tw e lv e  m onths from  th e  d a te  o f  s a l e .
The r e a s o n s  a re  as fo l lo w s .

A c l e a r  d i f f e r e n c e  i s  made i n  th e  P e n ta te u c h  betw een  
p ro p e r ty  w ith o u t  th e  w a lle d  c i t y  and w i th in .  The h o u ses  in  
th e  c o u n try , we a re  g iv e n  to  u n d e rs ta n d , a re  s u b je c t  to  th e  
r e s t r i c t i o n s  o f  s a le  a s  th e  la n d  i t s e l f ,  w h ile  i n  th e  w a lle d  
c i t y  -  th e  town -  th e  h o u ses c o u ld  be s o ld  in  p e r p e t u i t y ,  
u n le s s  th e y  a re  redeem ed w i th in  one y e a r  o f  th e  s a le  (L e v .25* 3 0 ) .

T h is  d i f f e r e n c e  showsumuch S oundereason , and i s  to  be 
e x p e c te d  i n  view  o f  th e  g e n e ra l  o u tlo o k  o f  th e  la w g iv e r .  F o r , i t  
m ust be  rem embered t h a t  * th e  h o u ses o f  th e  v i l l a g e s  w hich  have 
no w a l ls  round  a b o u t them " m ust *be reck o n ed  w ith  th e  f i e l d s  o f  
th e  c o u n try * . The ho u ses i n  th e s e  c a s e s  a re  p a r t  o f  th e  p ro p e r ty  
to  w hich  th e y  b e lo n g  (viz© th e  la n d , and a re  a s  such  in d is p e n s a b le  
to  th e  fa rm e r. The h ouses a re  p a r t  o f  th e  I n h e r i ta n c e  w h ich , i f  
s o ld ,  i s  r e s t o r e d  a t  th e  J u b i l e .  They a re  p a r t  o f  t h a t  p r o p e r ty ,  
w hich  a s  a lr e a d y  s a id ,  can n o t be  p ro d u ced  by m a n 's  la b o u r .  The 
houses have no " p e r s o n a l i ty *  o f  t h e i r  own, th e y  a re  a u x i l ia r ie s  
o f  th e  m ain p r o p e r ty ,  th e  la n d . *

In  th e  c i t y ,  th e  p o s i t i o n  i s  q u i te  d i f f e r e n t .  The r o l e s  
a r e  r e v e r s e d .  H ere  th e  la n d  i s  o n ly  th e  p lan e  upon w hich  th e  
m a in  p r o p e r ty ,  th e  d w e llin g  h o u se , s ta n d s .  T h is  house , 

how ever, can o n ly  be p ro d u ced  th ro u g h  m an .s l a b o u r ,  and



th e  l a n d  upon w hich  th e  house  s ta n d s  i s  o f  no v a lu e  i n  i t s e l f ,  
f o r  i t  i s  th e  house w h ich  i s  th e  o b j e c t  w a n te d ,v iz ,  t o  d w e ll in* 
H e re , th e n ,  th e  fu n d am e n ta l d i f f e r e n c e  o f  th e  p r o p e r ty  c o n c e p tio n s  
i n  t h e  M osaic m ind become obv ious*
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*7

SECTION' I .

MODES OF ACQUISITION AND ALIENATION.

V ery l i t t l e ,  in d e e d , i s  s a id  i n  th e  B ib le  a b o u t th e  m odes 
o f  a c q u i s i t i o n  o f  m oveable p r o p e r ty .  U h lik e  la n d , a l l  o th e r  
p r o p e r ty  can  be b o u g h t and s o ld  w ith o u t  any r e s t r i c t i o n s .
Houses and c i t i e s  form  th e  e x c e p tio n .  The p u rc h a s e r  in  t h i s  
c a se  r e c e iv e d  a  good t i t l e  o n ly  a f t e r  tw e lv e  m o n th s ,u n t i l  w h ich  
tim e th e  s e l l e r  h as s t i l l  th e  o p t io n  o f  red eem in g  i t  b ack  
(L e v .29>3)* S im i la r ly  th e  M ishnah ( A r .9 , 3- 7 ) .  H ouses in
L e v i t i c a l  c i t i e s  have p e r p e tu a l  re d e m p tio n  (L ev .2 5 ,3 2 ) .

G e n e ra lly ,  i t  i s  s a f e  to  assume t h a t ,  a s  in  o th e r  a n c ie n t  
com m unities known to  u s  from  a rc h e o lo g ic a l  s o u rc e s , c e r t a i n  
form s o f  a c q u ir in g  goods were u se d .

BARTER i s  su re  to  have c o n s t i t u t e d  a g e n e r a l l y  a c c e p te d  
means f o r  p u rc h a s in g  g o o d s . On th e  o th e r  hand, t h a t  g o ld  m ust 
have b een  u se d  v e ry  e a r l y  we can  deduce from  th e  e a r ly  B i b l i c a l  
n a r r a t i v e s .  Thus. Abraham p a id  money f o r  la n d  he b o u g h t from  
th e  H i t t i t e s ,  and J a c o b 's  so n s  p u rc h a se d  w ith  i t  v i c t u a l s  i n  
E g y p t.

The M ishnah s t a t e s  c l e a r l y  t h a t  "m oveables a c q u ire  
m o v eab le s" and i t  f i x e s  th e  p r i n c i p l e  o f  b a r t e r .  T hus, n o t  
o n ly  money b u t  any o th e r  commodity may become th e  p u rc h a s in g  
medium (B .M .4 ,1 .2 ; B . B . l , 6*4,1)*. There need  be no w i tn e s s e s ,  
b u t  th e  r e c o g n is e d  form s o f  a c q u i s i t i o n  o r  a c t  o f  t a k in g  p o s s e s s io n  
m ust be  o b se rv e d . T h u s .in  th e  c a se  o f  l i g h t  o b j e c t * i t  m ust 
be  " l i f t e d  u p " . Heavy o b je c t s  a re  a c q u ire d  by  "d raw in g 11 o r  
moving-rtLtmfrom t h e i r  p l a c e ,  e .g .  p u l l i n g  a  sheep from  i t s  
p l a c e .  Very heavy  o b j e c t s ,  e .g .  a  s h ip ,  a re  a c q u ire d  by  a  
fo rm a l o r  sy m b o lic a l a c t  o f  d e l iv e r y ,  w hich  i s  done th ro u g h  
th e  b u y e r  ta k in g  an o b j e c t , o f  any v a lu e  (e x c e p t money o r  
f r u i t ) ,  from  th e  s e l l e r  ( K id . l ,4 .5 $  S h e b i.1 0 ,9 5  B .M .4^2; 
B .B .5 ,7 * 9 ,7 ) .  The M ishnah h as a ls o  d e t a i l e d  p r o v is io n s  
re g a rd in g  c o n d i t io n s  o f  s a l e  (B .M .4,2-75 B .B .J ,6 ) ,  how much i t  
may w eigh  above o r  u n d e r  th e  a rra n g e d  m easure  ( to  p re v e n t  any 
p a r ty  from  r e t r a c t i n g )  B .B .5 ,1 0 .1 1 ?  th e  p e rc e n ta g e  o f  b ad  in  
p e r i s h a b le  a r t i c l e s  (B .B .6 ,2 .3 ;  B .M .4 ,1 1 .1 2 ) 5 w hat o b j e c t s  a re  
in c lu d e d  i n  th e  s a le  o f  c e r t a i n  a r t i c l e s ,  e .g .  w h e th e r th e  
b a ck y a rd  b e lo n g s  to  th e  h o u se , i f  th e y  a re  n o t  e x p re s s ly  so 
s t a t e d  ( B .B .4 ; 5 , l - 5 ) .

HIRE o f  a n im a ls  i s  r e g u la te d  i n  th e  P e n ta te u c h  ( s e e  ch . 5 . 
s e c .  4 .  f o r  f u l l e r  t r e a tm e n t  o f  s u b j e c t ) ,  and i t  i s  i n t e r e s t i n g  
to  n o te  t h a t  o f  a l l  o th e r  modes o f  a c q u i s i t i o n  t h i s  a lo n e  i s  
m en tio n ed . The r e a s o n , I  b e l i e v e ,  i s  t h i s .  S ince  th e  
la w g iv e r  knew ,and may have even e x p e r ie n c e d , t h a t  an a c c id e n t  in  
th e  c a se  o f  h i r e  may c o n s t i t u t e  a  s e r io u s  bone o f  c o n te n t io n ,  he  
l a i d  down a  g e n e ra l  p r i n c i p l e  (E x .2 2 ,4 ) ,  som eth ing  w hich  he d id  
n o t  deem n e c e s s a ry  i n  th e  c a se  o f  b a r t e r  and o th e r s .  T h is  
p r i n c i p l e  may have w e l l  b een  ex ten d ed  to  a l l  h i r e d  com m odities 
t h a t  have b een  damaged o r  b ro k e n , and i t  i s  w orthy  o f  n o t ic e  
t h a t  th e  Hebrew t e x t  does n o t  c o n ta in  th e  word an im al b u t  " a u g h t" , 
th o u g h  i t  can  im p ly , from  th e  p re c e e d in g  v e r s e ,  th e  w ord a n im a l.
The M ishnah h as  c l e a r  p r o v is io n s  re g a rd in g  th e  c o n d it io n s  and th e  
p e r io d  o f  r e n t  and h i r e  (B.M.2%2*5,4.5«6,4*8,6.7*9,11; T e r .1 1 , 9 ; 
B.K.4,9*7,6; Shebu.8,l;A.Z.5>l;•

GIFTS W ill  have b een  u se d , and w ere p o s s ib ly  a c c e p te d  by 
a  handshake , a  symbol o f  th a n k s  to  t h i s  v e ry  day , m en tio n ed  in  

oe



c o n n e c tio n  w i th  C a u tio n e rs  (P ro v .6 ,1 * 1 1 ,1 5 * 2 2 ,2 6 : J o b .17*3)* 
The M ishnah h a s  r u l e s  on t h i s  m a t te r  (B .B .8 ,5 * 9 » °» 7 $  G i t . 1 ,6 )*

I n h e r i t a n c e  and t r a n s f e r  by shoe have a l r e a d y  b een  d e a l t  
w i th  i n  c h a p te r s  3 and 1 r e s p e c t iv e ly .

I t  i s  a ls o  q u i te  p ro b a b le ,  t h a t  th e  husband  may p av e  
a c q u ire d  some a r t i c l e s  th e  w ife  b ro u g h t a f t e r  m a r r ia g e ^  o r  may 
have  i n h e r i t e d  from  h e r  f a t h e r .  The M ishnah d e a l s  w i th  th e  
m a t te r  in  g r e a t  d e t a i l  and d iv id e s  th e  w ife * s  p r o p e r ty  i n to  
v a r io u s  c a t e g o r i e s .  (K e th . 6 ,1 -7 * 1 3 ,5 ;  K id .3 ,5 ,  J « b . 7 , 1 . 2 ) .

W rit te n  c o n t r a c t s  have b een  d is c u s s e d  in  c h . l  s e c .2 .  
V a rio u s  ty p e s  o f  c o n t r a c t  i n  th e  M ishnah w i l l  be fo u n d  i n  
M .K at. 3 ,3 .4 .

S e c t io n  2*

OBLIGATIONS Off PROPERTY ONBERS*

T a x e s ,a »  th e y  a f f e c t  lan d o w n ers , have b een  d e a l t  w i th  i n  
c h . l  s e c .  2 . m  t h i s  s e c t io n ,  t h e r e f o r e ,  I  p ro p o se  to  t r e a t  
th e  q u e s t io n  o f  t a x e s  in  g e n e r a l ,  a s  i t  a f f e c t e d  th e  c i t i z e n
i n  th e  I s r a e l i t i s h  S t a t e .*

As a lr e a d y  m en tio n ed  b e fo r e ,  th e  t a x e s  w ere o f  a  tw o fo ld  
n a tu r e .  S a c re d  and p o l i t i c a l .  The d u e s , a s  s t a t e d  i n  th e  
P e n ta te u c h , seem a l l  t o  b e a r  th e  c h a r a c te r  o f  c o n t r ib u t io n s  
to  th e  upkeep o f  th e  S a n c tu a ry . Thus, f r e e  g i f t s  f o r  i t s  
u p b u ild in g  a r e  r e f e r r e d  to  i n  E x .2 5 ,I f f > w h ile  E x .3 0 ,1 2 -1 6  
sp eak s  o f  a  t a x  o f  h a l f  a  sh e k e l t h a t  was u sed  a s  a  m eans o f  
c o u n tin g  th e  a d u l t  m ale p o p u la t io n  o v e r  th e  age o f  tw e n ty .
These c o n t r ib u t io n s  w en t to  th e  S a n c tu a ry . B u t, o f  c o u rs e ,  
th e y  w ere n o t  a  r e g u la r  y e a r ly  h a l f  s h e k e l  a s  i s  e v id e n t  from  
Ex. 3 8 .2 5 -2 8 . T h is  incom e was fo rth co m in g  o n ly  when th e  
m u s te r in g  to o k  p la c e ,  c f .D t .2 0 ,9 .  The r e g u la r  income o f  th e  
S a n c tu a ry  depended on th e  v a r io u s  s a c r i f i c e s ,  f i r s t l i n g s ,  
redeem ing  o f  f i r s t b o r n ,  and f i r s t  f r u i t s  ( E x * l8 , l 5 - l8 ) .  T h is  
w as, i t  seem s, th e  Temple t a x  im posed in  an i n d i r e c t  way on 
th e  o r d in a r y  c i t i z e n .  The M ishnah sp eak s o f  a y e a r ly  t r i b u t e  
o f  h a l f  a  sh e k e l  t h a t  w as to  be  p a id  to  th e  S a n c tu a ry  b y  th e  
f i r s t  o f  N is s a n , to  w hich  e f f e c t  w a rn in g s  w ere is s u e d  on th e  
f i r s t  o f  A dar (S h e k .1 ,1 :  a ls o  Jo sep h u s  A n t. 1 8 ,9  and M ath. 1 7 ,2 4 )*  
2K. 1 2 ,5 -7  and 2 C h r .2 4 ,o - U  t e l l  u s  o f  f r e e  g i f t s  to  t h e  Temple 
w hich J o a s h  i n s t i t u t e d .  He, i n  f a c t ,  re p ro a c h e d  th e  P r i e s t s  
f o r  n o t  c o l l e c t i n g  th e  t r i b u t e s  Moses h ad  commanded i n  Exodus 
( 30 , 12 - 1 6 ) .  J o s ia h ,  o rd e re d  th e  c o l l e c t i o n  o f  c e r t a i n  dues 
from  th e  p e o p le  f o r  th e  s t r e n g th e n in g  and th e  r e p a i r  o f  th e  
Temple (2 K .2 2 ,# f f ;  M ishnak S h e k .4 ) . Nehemiah (1 0 ,3 3 )  e n jo in s  
th e  p e o p le  to  g iv e  a t h i r d  o f  th e  s h e k e l ,  seem ing ly  .y e a r ly ,  to  
th e  House o f  God.

Nowhere i n  th e  P e n ta te u c h  wre we t o l d  o f  a r e g u l a r  o r  
c i v i l i a n  t a x .  Though, i n  D t.1 7 ,7 , Bfoses, w ith  th e  e x p e r ie n c e  
he m ust have g a in e d  i n  E gyp t, d e c la re d  t h a t  sh o u ld  I s r a e l  
d e s i r e  a  K ing .the  l a t t e r  sh o u ld  n o t  amass w e a lth  and lu x u ry ,  
w hich c o u ld  o n ly  be a c q u ire d  th ro u g h  e x a c tin g  ta x e s  from  th e  
p e o p le .



T hat t a x e s  m ust have b een  l e v i e d  on  th e  p e o p le  d u r in g  th e  
t im e s  o f  th e  Monarchy# becom es q u i te  o b v io u s  from  the  v a r io u s  
r e f e r e n c e s  i n  th e  B ib le ,  some o f  w hich  have  a l r e a d y  b e e n  
m en tio n ed  ( c h . l . s e c . 2)* Samuel w arns th e  p e o p le  t h a t  a  K ing  
w ould make them  p ay  ta x e s  f o r  h i s  own and th e  s e r v a n t s * upkeep*
(1 Sam. 8 ,1 1 -1 8 ; c f . 2 2 ,7 ) .  In  1 Sam. 1 7 ,2 ?  we l e a r n  o f  S a u l* s  
p ro m ise  t h a t  th e  p e rs o n  who w i l l  sm ite  G o l ia th  w i l l  h av e  h i s  
f a th e r * s  house  " f re e d * *  from  th e  b u rd en  o f  ta x e s  i n  a l l  
p r o b a b i l i t y .  D avid c o l l e c t e d  b ig  t r e a s u r e s  f o r  th e  b u i ld in g  
o f  th e  Temple (1  C hr. 2 2 ,1 4 -1 6 ) .  Solomon m ust have b u rd e n e d  
th e  p e o p le  q u i te  e x te n s iv e ly  w i th  t a x e s  ( s e e  c h . l . s e c . 2 ) .
T r ib u te .w a s  o f t e n  r e c e iv e d  by  I s r a e l i t i s h  K ings from  n e ig h b o u r in g  
people*/$hey had su b ju g a te d  ( l .K .5 ,1 ;  2 K .3 ,4 ) .  E fe /fu r th e r , 
l e v ie d  c a ra v a n s , m e rc h a n ts , t o u r i s t s ,  p e d la r s  and o th e r s  u t i l i s i n g  
P a l e s t i n e  a s  a  t r a d e  r o u te  (1 K .1 0 ,1 5 ) .

T hat p r e s e n t s  f o r  th e  K ing w ere a  g e n e r a l l y  a c c e p te d  
p r a c t i c e ,  we can  gauge from  th e  r e f u s a l  o f  a  number o f  r e b e l s  
to  send p r e s e n t s  to  K ing S au l on  th e  o c c a s io n  o f  h i s  c o ro n a t io n  
(1  Sam.1 0 ,2 7 )*  We a re  t o l d  (1 K .1 0 ,1 4 ) o f  p r e s e n t s  Solomon h a s  
r e c e iv e d ,  and (1 K .1 0 ,2 1 ) o f  h i s  f o r e s t  p a la c e  i n  th e  L ebanon . 
H ezek iah  m e n tio n s  t r e a s u r e s  o f  th e  K ing*s house  (2 K * l8 ,5 ; 2 Chr# 
1 6 ,2 ) .  J e s h o s h a p h a t,  t o o , r e c e iv e d  p r e s e n t s  from  th e  p e o p le  
(2 C h r.1 7 ,5 ) .

I s r a e l  h ad  f r e q u e n t ly  to  pay  t r i b u t e  to  f o r e ig n  K in g s .
K ing Menahem p a id  i t  to  A s s y r ia ,  ( 2 K .l5 ,2 0 ) ,  and Je h o ia k im  had  
to  le v y  th e  p e o p le  e x a c t in g ly ,  i n  o rd e r  to  be  a b le  to  m ee t th e  
demands o f  th e  King o f  E g y p t. He d id  i t  th ro u g h  a k in d  o f  
p r o p e r ty  t a x  (2K .23 ,35 )«  What we l e a r n  from  th e  l a t t e r  
r e f e r e n c e s  i s ,  t h a t  some k in d  o f  means t e s t  was a p p l ie d  i n  
ta x in g  th e  i n d iv id u a l .  U nder th e  P e r s ia n  and Roman r u l e s ,  
t a x e s  m ust have b een  h e av y ; ( c f .  E z ra  4 ,1 3 -2 0 ;  N eh .5 ,1 ? )*

The M ishnah h a s  l a i d  down c e r t a i n  r u l e s  r e g a r d in g  th e  
o b l ig a t io n s  o f  c i t i z e n s  to  c o n tr ib u te  r a t e s  f o r  th e  c o n d u c t o f  
a f f a i r s  i n  t h e i r  l o c a l i t y ,  e .g .  b u i ld in g  o f  th e  c i t y  w a l l  and 
o th e r s  (B .B .1 ,5 )*  T hat t a x e s  w ere l e v ie d  in  M ishna ic  t im e s  i s  
c l e a r  from  th e  r e p e a te d  r e f e r e n c e s  to  t a x  c o l l e c t o r s  (N ed .3 ,4 ;
B .K .1 0 ,1 .2 ; S h a b .8 ,2 ;  H ag .3 ,6  and Toh. 7 ,6 )*  In  S o tah  8 ,2  we 
f i n d  an a l l u s i o n  to  t a x e s  ,to  be  p a id  by c e r t a i n  p e o p le  i n  th e  
c a se  o f  w a r.

S e c tio n  3*

TRADE IN ISRAEL* 

p a r .  1 . Commerce.

I n  acco rdance  w ith  th e  la w g iv e r* s  c o n c e p tio n  o f  th e  
I s r a e l i t i s h  S ta te  a s  an  a g r i c u l t u r a l  community, o b v ia t in g  
e la b o r a te  l e g i s l a t i o n  on commerce, we f in d  t h a t  th e  r e f e r e n c e s ,  
i n  th e  P e n ta te u c h , to  t r a d e  a re  v e ry  few in d e e d . Any m en tion  
made on t h i s  s u b je c t  i s  o f  a g e n e r a l  n a tu r e ,  la y in g  down a 
g e n e r a l  p r i n c i p l e  f o r  th e  com m ercial needs o f  th e  com m unity.
In  a n c ie n t  B abylon , f o r  in s ta n c e ,  commerce was much d e v e lo p e d , 
and in  th e  Hammurabi Code we f in d  d e t a i l e d  p r o v is io n s  r e g a rd in g  
t r a d in g ,  b u i l d i n g fs h ip p in g  e t c .  ( p a r .98-107* 1 6 2 -1 8 4 ). Now, 
th e  w e a lth  o f  th e  p o p u lace  would l i e ,  th e  la w g iv e r  assum ed, in  
th e  la n d  and th e  h e rd s , hence th e  r a i n  i s  a p ro d u c t  o f  " th e  
t r e a s u r y  o f heaven* e n a b lin g  th e  la n d  to  b r in g  f o r t h  i t s  r i c h e s



i n  th e  form  o f  i t s  p ro d u ce  ( D t .2 8 ,1 2 ) .  Moses b e l ie v e d  t h a t ,  
l i v i n g  by a g r i c u l t u r e ,  th e y  w ould be l a r g e ly  in d e p e n d e n t o f  
t h e i r  n e ig h b o u rs  and th u s  a v o id  much in te r c o u r s e  w ith  them .
He saw in  p o l i t i c a l  and com m ercial a l l i a n c e s  a  so u rc e  o f  t r o u b le  
f o r  I s r a e l ,  a  f a c t  b o rn  o u t  by e x p e r ie n c e .  The la w s , c o n c e rn in g  
commerce, t h e r e f o r e ,  were amply s u f f i c i e n t  f o r  an a g r i c u l t u r a l  
and g ra z in g  comm unity.

T hat P a l e s t i n e  w as ly in g  on an im p o r ta n t  t r a d e  r o u te  may 
have w e l l  b een  known to  M oses. B eing in  E gyp t, and h a v in g  
b een  b ro u g h t up in  th e  Rogal P a la c e ,  he may have h e a rd  o f  
c a ra v a n s  a r r i v i n g  th e r e  from  P a l e s t i n e .  He, t h e r e f o r e ,  m ust 
have assum ed t h a t  th e  r i c h  p ro d u ce  o f  P a l e s t i n e 's  s o i l  w ould 
b r in g  f o r e ig n e r s  to  th e  c o u n try  ( D t .2 8 ,1 2 ) .  So we f i n d ,  t h a t  
he b e l ie v e d  t h a t  I s r a e l  w ould n o t  be  d ep en d en t f o r  t h e i r  l i v i n g  
on o th e r  p e o p le s ,  and th u s  come in to  d an g er o f  becom ing d e b to r s ,
( c f .  D t . l 5 , l 6 ) .  I s r a e l  w ould " le n d  many n a t io n s "  b u t  " s h a l l  
n o t  b o rro w " . C re d it  w ould c e r t a i n l y  have to  be g iv e n , and 
s in c e  ri& k  was in v o lv e d , i n t e r e s t  c o u ld  be ta k e n  from  a  N o k h ri, 
a  f o r e ig n e r  (D t .2 3 ,2 3 ) ,  and i t  was:>also p e rm is s ib le  to  c o l l e c t  
from  him a d e b t  in  th e  S a b b a tic a l  Y ear ( D t .1 5 ,3 ) ;  se e  c h .6 .  p a r . 3 .

As t r a d in g  w i th in  the Community w ould be on a f a i r l y  sm a ll 
s c a l e ,  th e  g e n e r a l  p r i n c i p l e  a g a in s t  o v e rre a c h in g  i s  l a i d  down i n  
L e v .25 ,1 4 .1 7 . The same t r e a tm e n t  i s  to  be  m eted  o u t  to  th e  G er, 
th e  r e s i d e n t  a l i e n  (E x .2 2 ,2 0 ) .  H onesty  m ust be th e  b a s i s  f o r  
com m ercial r e l a t i o n s h i p  in  the  community, i s  Moses* c o n s ta n t  
a d m o n itio n . "Thou s h a l t  n o t  c o v e t a n y th in g  t h a t  i s  th y  n e ig h b o u rs "  
i s  th e  u n d e r ly in g  p r i n c i p l e .  T h e re fo re , g e n e ra l  r e f e r e n c e s  o n ly  
a re  g iv e n  to  w e ig h ts  and m ea su re s . S in c e , in  th e  view o f  th e  
la w g iv e r ,  th e  p r o p e r ty  o f  th e  n e ig h b o u r i s  th e  f r u i t  o f  h i s  
l a b o u r  and e f f o r t s ,  any a c q u i s i t i o n  o f  such  by  c h e a t in g ,  
o v e rre a c h in g  o r  f a l s e  s ta te m e n ts  i s  eq u a l to  t h e f t .

R e fe re n c e s  to  t r a d e  i n  e a r l y  t im e s  we f in d  i n  G en.3 7 ,2 5 * 2 8 . 
3 6*39 ,1  w hich  t e l l  us o f  I s h m a e l i te  and M id ia n i te  c a ra v a n s  t h a t  
w ere coming from  P a l e s t i n e .

Now, w h ile  th e  I s r a e l i t e s  w ere w andering  i n  th e  w i ld e r n e s s ,  
some sm a ll  t r a d in g  w ith ip  th e  community, and f o r  c e r t a i n  p ro d u c ts  
w i th  the  n e ig h b o u rin g  t r i b e s ,  m ust have ta k e n  p la c e .  When, 
th e n ,  th e y  e n te r e d  P a le s t in e  th e y  m ust h av e , f o r  q u i te  a lo n g  
tim e , in h a b i te d  the  m o u n ta in  ra n g e s  and th e  v a l l e y s  o f  th e  Jo rd a n  
b e fo re  th e y  w ere a b le  to  occupy th e  c o a s t a l  b e l t s  p o p u la te d  by 
th e  C a n a a n ite s . They w i l l  have , th u s ,  s e t t l e d  down to  a g r i c u l t u r e  
and r a i s in g  c a t t l e ,  w ith o u t coming in to  th e  te m p ta t io n  o f  in c r e a s e d  
com m ercial a c t i v i t y .  But a s  th e y  o c cu p ied  th e  c o a s t  more and 
m ore, and , c o n s e q u e n tly , th e  t r a d e  ro u te  betw een  P h o e n ic ia  and 
E g y p t, th e y , o fc o u rs e , came in to  c o n ta c t  w ith  th e  c a ra v a n s  and 
th e  m erc h an ts  who p a s se d  th ro u g h  th e  c o u n try .

So lo n g , th e n , a s  th e  K ings encou raged  a g r i c u l t u r a l  
p e r s u i t s ,  S au l and D avid lo v e d  a g r i c u l t u r e  and h e rd s , th e  p e o p le  
l i v e d  v e ry  p e a c e f u l ly  am ongst th e m se lv e s . B u t a s  th e  King5&. 
p o l i t i c a l  a m b itio n s  grew  and t h e i r  r e l a t i o n s h i p  w ith  f o r e ig n  
s t a t e s  was i n t e n s i f i e d ,  th e r e  d ev e lo p ed  w i th in  th e  community 
c l a s s  d i s t i n c t i o n s  and w id e sp re a d  d i s s a t i s f a c t i o n ,  w hich  i s  
m ir ro re d  in  th e  s c a th in g  r e f e r e n c e s  o f  th e  P ro p h e ts  I s a i a h ,
H osea, Amos, l& cah , Z ephaniah  and Z e c h a ria h  to  th e  I s r a e l i t e s  
who have become co m m erd ia lised  ( IK .2 2 ,3 9 ; I s . 1 .2 3 :2 .1 -7 .1 6 *  
3 ,5 .1 5 * 5 ,8 .2 3 * 9 ,9 .1 5 * 2 3 ,8 5  Hosea 1 2 ,1 .7 .3 *  Amos 2 ,6 ^ ,< * 1 1 :  
4 ,1 * 5 ,1 1 :6 ,3 - 6 :8 ,4 - 6 ;  Micah 2 :3 ;  Zeph. 1 ,1 1 ;  Z e c h .1 4 ,2 1 .

An e a r ly  r e f e r e n c e  to  w heat d e a le r s  in  the  tim e o f  S a u l w i l l  
be  found  i n  2 Sam.4 ,6 ,  w h ile  t r a d e  w ith  fo r e ig n  n a t io n s  began  to  
d ev e lo p  a t  th e  end o f  th e  r u le  o f  D avid, and f l o u r i s h e d  d u rin g  
Solomon*s r e ig n .  P h o e n ic ia  was the  f i r s t  c o u n try  w ith  whoip, 
so we a re  t o ld ,  com m ercial r e l a t i o n s  w ere co n d u c ted . Thus,
H i r K i n g  o f  Tyre s u p p lie d  D avid §£d Solomon w ith  t im b e r ,



m asons, b u i ld e r s  e t c .  ( 2  Sam.5>1 1 5 lK «5> l6-33)>  w h ile  th e  l a t t e r  
gave Hiram  vi n  r e t u r n ,  c o rn , w h ea t, o i l  e t c .  (1K .5>25 ) .  O th e r  
p ro d u c ts  r e c e iv e d  from  T yre*  w ere a l l  s o r t s  o f  m a t e r i a l  f o r  
c lo th in g  and a r t  p ro d u c t io n s ,  w h ile  I s r a e l  c o n t r ib u te d  a ls o  
honey , s p ic e s  and s im i l a r  a r t i c l e s  (E z e k .2 7 ,1 1 * 17 )•

The t r i b e s  o f  Z ebulun  and I s s a c h a r  who d w e lt on  th e  c o a s t a l  
p la n e  and th u s  w ere on th e  t r a d e  r o u te ,  m ust have been  th o s e  
m ost to  b e n e f i t  from  i t .  Z ebulun p a r t i c i p a t e d  in  s e a - f a r in g  
(G en .4 9 ,1 0 ; D t .3 3 ? l8 )  and m ust have c o n s t i t u t e d  th e  l i n k ,  in  
com m ercial p e r s u i t s ,  betw een  th e  r e s t  o f  th e  c o u n try  and th e  
su rro u n d in g  n e ig h b o u rs . The sh ip p in g  t r a d e  d e v e lo p ed  fc 
e x te n s iv e l^ d u r in g  Solomon*s t im e , and s h ip b u i ld in g  and g o ld  
im p o rts  took  p la c e  u n d er h i s  d i r e c t i o n  ( IK .9 ,2 6 -2 8 ;  2 C h r .8 ,1 7 ) .  
A lso s i l v e r ,  iv o ry  p re c io u s  s to n e s  e t c .  w ere b ro u g h t in to  th e  
c o u n try  ( IK .1 0 ,1 0 -2 5 5 2 C h r .9 -1 4 ) . S a l t  from  th e  dead  s e a , i s  
su re  to  have been  an a r t i c l e  o f  e x p o r t ,  b u t ,  i t  i s  nowhere 
m en tio n ed . The v i s i t  o f  th e  Queen o f  Sheba to  Solomon ( IK .1 0 ,
1 - 1 3 ) ,  m ust have had  a com m ercial p u rp o se  as we l e a r n  from  v . 13 , 
w here we a re  in fo rm ed  t h a t  she o b ta in e d  a l l  she r e q u i r e d .  I t  
i n d i c a t e s  th e  e x is te n c e  o f  t r a d e  w ith  A rab ia  and th e  M id ia n i te s  
w h ich , a s  B e n z in g e r p o in t s  o u t ,  a re  th e  M inaeans known to  have 
l i v e d  i n  South  A ra b ia .

Com m ercial a s  w e l l  a s  p o l i t i c a l  r e l a t i o n s  a ls o  e x i s te d  
be tw een  Solomon and E gyp t. H o rses  ( lK .1 0 ,2 8 f f )  and l i n e n  
(E z e k .2 7 ,7 )  came from  5g y p t, w h ile  P a le s t in e  m ust have s u p p l ie d  
s p ic e ry y  balm , m yrrh  (G en .2 /> 25) h oney , n u ts ,  w ine , and alm onds 
(G en .4 3 ,1 1 ) .  T hat Solomon e n t r u s te d  t h i s  f o r e ig n  t r a d e  to  
c e r t a i n  p e o p le  can b e  se en  from  IK* 1 0 ,28  w here i t  r e f e r s  to  
some sorfc o f  t r a d e r s  g u i ld .

Je h o s jia p h a t seems t o  have a tte m p te d  th e  re su m p tio n  and 
r e v i v a l  o f  t r a d e  ( IK .2 0 ,4 8 ; 2 C h r .2 0 ,3 6 .3 7 ) •

We a re  a ls o  in fo rm ed  (1K .20,34][ t h a t  e x te n s iv e  t r a d e  
r e l a t i o n s  e x is te d  b e tw een  I s r a e l  and S y r ia ,  t tn r i  m ust have 
b een  fo rc e d  by  Ben H a d a d 's  f a t h e r .  K ing o f  S y r ia ,  t o  a llo w  
S y r ia n  m erc h an ts  to  have b a z a a r s  in  S am aria , and I s r a e l i t e s ,  
d u r in g  th e  tim e  o f  Ahab, a t  any r a t e ,  w ere a llo w ed  to  open s t a l l s  
in  th e  m a rk e ts  o f  Dam ascus.

D uring  th e  r e ig n  o f  Jeroboam  2 . and U zz iah , Jo tham  and Ahaz, 
th e  g r e a t  w e a lth  c o u ld  have o n ly  been  q q u ire d  by t£ e  much in c r e a s e d  
t r a d e ,  th ro u g h  h a v in g  re c o v e re d  t h e i r  l o s t  t e r r i t o r i e s  (2K .1 4 .1 .1 0  
2 2 .2 5 .2 8  ; 2C hr. 2 6 ,6 ) .  I s a i a h  2 ,7 , H osea 1 2 ,4 , and Amos 6 , 3-6  
t e s t i f y  to  t h i s  e f f e c t .

I s r a e l ,  how ever, n e v e r  became a m e rc a n t i le  p e o p le  a s  e .g .  
tiltee iR f t to ic ia n s .  And th e  p r o p h e t s 1 ad m o n itio n s  w ere d i r e c te d  
a g a in s t  th e  c o r ru p t  p r a c t i c e s  w hich  many c o p ie d  from  t h e i r  
c o m m erc ia lised  n e ig h b o u rs . When, th e r e f o r e ,  we sum m arise a l l  
th e  r e f e r e n c e s  to  t r a d e  in  th e  p r e e x i l i c  p e r io d ,  we come to  
th e  c o n c lu s io n  t h a t  I s r a e l  was n o t  a  com m ercial p e o p le .  I n d u s t r y ,  
e x c e p t f o r  o c c a s io n a l  w eaving ( p r o v .3 1 ,2 4 ) and p e rh a p s  p o t t e r y  
to  a sm a ll e x te n t ,  was a lm o st n o n e x is te n t .  The a r t i c l e s  o f -  
e x p o r t  w ere e x c lu s iv e ly  p ro d u c ts  o f  th e  s o i l  w hich  e i t h e r  d id  
n o t  grow a t  a l l  o r  in  s u f f i c i e n t  q u a n t i t i e s  in  th e  n e ig h b o u r in g  
la n d s .  T r ib u te ,  e .g .  to  Moab, was p a id  w ith  wool and sheep 
(2K .3> 4). I s r a e l  m ust h av e , th e n , rem ained  e s s e n t i a l l y  an 
a g r i c u l t u r a l  p e o p le  th ro u g h o u t th e  B ib le  p e r io d .  The Je w ish  
community u n d e r th e  P e r s ia n  r u l e  was sm a ll and p o o r (H ag.1 ,1 -1 1 ;
M a i.3 ,1 4 ;  Z ec h .7 , 7 ; 8 . 4 . 5* )• Gt.A.Sm ith (H i s t o r i c a l  Geography o f  
The Holy Land, p . 129) sa y s , t h a t  d u rin g  t h i s  p e r io d  th e  t r a d e  
was w e ll  m  th e  hands o f  th e  P h o e n ic ia n s  who had done i t  th ro u g h  
Jo p p a  ( J o n .1 , 3 ) .  Jo n a h , i t  w i l l  be n o te d , e scap ed  on a  b o a t  
o f  non Jew s.



D uring  th e  M accabean days i t  became custom ary  to  ta k e  th e  
m erc h an d ise  once a week to  th e  m a rk e t (1 ,5 ^ )*  L a te r  i t  
became ex te n d ed  to  tw ic e  a w eek, and Je ru sa le m  became th e  
com m ercial c e n t r e  o f  th e  coun try *

I t  was o n ly  l a t e r ,  u n d e r changed c irc u m s ta n c e s  i n  
B a b y lo n ia , and p a r t i c u l a r l y  f o rc e d  by Greek r u l e ,  t h a t  t r a d in g  
am ongst Jew s was w id e ly  p r a c t i s e d  (1 Macc. 1 4 ,5 )*  I t  was 
su ch  and o th e r  r e a s o n s  o f  u n s e t t l e d  and  u n k in d ly  c o n d i t io n s  
t h a t  made Jew s, s in c e  e x i l e d  from  P a l e s t i n e ,  t u r n  to  commerce 
a s  th e  means by  w hich to  e a rn  a l iv e l ih o o d .

The M ishnah, w hich took  n o te  o f  th e  changed  c irc u m s ta n c e s  
and h a s  l e g i s l a t e d  i n  d e t a i l  on t r a d e ,  m en tio n s  t h a t  m a rk e ts  
w ere h e ld  in  J e ru s a le m  f o r  wool and p o u l te r e r s *  (E r .1 0 ,9 )*  and f o r  
f r u i t  ( J e r .B e z a h  5*8) • M arkets w ere a ls o  h e ld  i n  a  number 
o f  o th e r  to w n s. Many r e f e r e n c e s  a re  a ls o  found  to  th e  im p o rt 
o f  goods to  P a l e s t i n e  from  c e r t a i n  p l a c e s ,  such  a s  A ra b ia ,
S idon  and E gypt ( s e e  a r t i c l e  on commerce i n  J . E . ) .

I t  may p e rh a p s  b e  f i t t i n g  to  c o n c lu d e  w ith  th e  m en tio n  
t h a t  th e  aim  o f m odern Jew ry , a s  p ro c la im e d  by  th e  Z io n i s t  
Movement, h a s  to -d a y  becom e"back to  th e  la n d  i n  P a l e s t i n e * .

Par* 2*

WEIGHTS AND MEASURES *

Conform ing to  )£his g e n e r a l  p r a c t i c e ,  th e  la w g iv e r  w as n o t  
so much co n ce rn ed  w ith  s t a t i n g  th e  e x a c t  r e l a t i o n s h i p  be tw een  
th e  v a r io u s  u n i t s  o f  w e ig h t and m easu res  and t h e i r  e x a c t  
v a lu e ,  a s  w ith  th e  g e n e r a l  p r i n c i p l e  o f  h o n e s ty  and j u s t i c e  i n  
th e  t r a d in g  tk th e  com m unity. There i s ,  by  th e  way, now here 
a  p r o h ib i t io n ^ to  t r a d e  in  th e  fo re ig n e rs *  w e ig h ts ,  m easu res  
o r  money. *One ty p e  o f  w e ig h t*  i s  h i s  a d m o n itio n , and w h e th e r  
i t  be  o f  a  g r e a t  v a lu e  or n o t  he l e f t  to  th e  community to  f i x ,  
so lo n g , a s  i t  i s  th e  same f o r  a l l  ( D t .2 5 ,1 3 -1 5 ?  c f .L e v .1 9 ,
11-135 P ro v .1 1 ,1 * 1 6 ,1 1 ) .

The c o n n e c tio n  o f  r ig h te o u s  judgem ent w ith  j u s t  m e te y a rd s , 
w e ig h ts  and m easu res  i n  L e v .19*35*36* i s  p o s s ib ly  a  p o i n t e r  to  
th e  l o c a l  c o u r t s ,  who p o s s e s s e d  some s o r t  o f  s u p e rv is io n  o v e r  
w e ig h ts  and m easu res  and who s e t t l e d  c la im s .

M ic h a e lis  ( C om m entaries on  The Laws o f  Moses vo l*3*P *385f) 
s u g g e s ts ,  t h a t  p e rh a p s  th e  v a r io u s  w e ig h ts  and m easu res , 
in d ic a te d  in  c o n n e c tio n  w ith  th e  b u i ld in g  o f  th e  S a n c tu a ry , 
w i l l  have form ed th e  s ta n d a rd  sam ple f o r  th e  p e o p le ’ s  g u id an c e  
i n  t h e i r  t r a d in g  n e e d s , and c o n s t i t u t e d  a  re a d y  specim en f o r  
co m p ariso n . P e r s o n a l ly ,  I  can h a rd ly  su p p o r t t h i s  th e o ry ,  a s  
f a r  a s  t t e  p e o p le  were co n ce rn ed , s in c e  i t  w ould be im p o s s ib le  
f o r  a l l  o f  them and i n  ev e ry  case  to  ru n  to  th e  S a n c tu a ry .
I t  i s  p o s s ib l e ,  th o u g h , t h a t  th e  ju d g e s  w i l l  have made u se  o f  
i t .  M ic h a e l is - a ls o  th in k s  t h a t  th e  p r i e s t s  w i l l  have a c te d  
a s  s u p e r v i s o r s .  S u p p o rt f o r  i t  we f in d  in  1 . C hr. 23 , 29 , 
w here we a re  t o l d  t h a t  D avid had  a p p o in te d  L e v i te s  a s  o v e r s e e r s  
o v e r w e ig h ts  and m ea su re s .

viz-
One th in g  s h o u ld ,how ever.be  p o in te d  o u tA th a t ,  w h a tev e r



s ta n d a rd  was u se d , i t  was w e l l  known to  th e  p e o p le  and was no 
s e c r e t .  I t  sh o u ld , t h e r e f o r e ,  n o t  s u r p r i s e  B ib le  s c h o la r s  to  
f i n d ,  in  th e  P e n ta te u c h , many r e p e t i t i o n s  r e g a rd in g  w e ig h ts  
and m ea su re s . I t  was in  k e e p in g  w ith  Moses* o u tlo o k  to  h ave  
an in fo rm ed  l a i t y .  W hile, & ig. in  E gyp t, ( s e e  E ra a n . L i f e  
i n  A n c ie n t B g y p t. c h a p te r  on r e l i g i o n )  th e  know ledge o f  th e  
s c ie n c e s  and r e l i g i o n  was the  s e c r e t  o f  th e  P r i e s t l y  c a s t ,  i n  
I s r a e l ,  e x te n s iv e  p u b l i c i t y  was to  b e  g iv e n  to  a l l  m a t te r s  
a f f e c t i n g  th e  s u b je c t s  o f  th e  S t a t e .  Though th e  t r i b e  o f  
L ev i w ere a p p o in te d  g u a rd ia n s  o f  th e  law  and h ad  to  p o s s e s s  a  
th o ro u g h  know ledge o f  e .g .  w e ig h ts  and m e a su re s , th e  a r t  was 
n o t  a s e c r e t  o f  th e  L e v i te s  n o r d ep en d en t upon t h e i r  a r b i t r a r y  
judgem ent and i n t e r p r e t a t i o n ,  b u t  was a  m a t te r  o f  w hich  th e  
p e o p le  w ere in fo rm e d  in  d e t a i l  (v id e , e d u c a tio n  i n  th e  S a b b a t ic a l  
Y ear, c o n c lu d in g  c h a p te r ) .

The v a r io u s  r e f e r e n c e s  in  th e  O ld T estam en t to  w e ig h ts  
and m ea su re s , w i l l  g iv e  us some in fo rm a tio n  on th e  ty p e s  t h a t  
w ere u se d . B u t o f  t h e i r  s ta n d a rd  and v a lu e  in  r e l a t i o n  to  
one a n o th e r  v e ry  l i t t l e  i s  s a i d .  I  m ust rem ark  h e re ,  t h a t  i f  
Deuteronomy and L e v i t i c u s  a re  a s  l a t e  a s  th e  le a d in g  B ib le  
c r i t i c s  w ant u s  to  b e l i e v e ,  i t  i s  so u t t e r l y  u n th in k a b le  and 
s t r a n g e  t h a t  h e r e ,  a s  i n  o th e r  c a s e s ,  th e  d e t a i l s  r e g a rd in g  
w e ig h ts  and m easu re s  a re  c o m p le te ly  a b s e n t .

Ofi th e  a n c ie n t  w e ig h ts  and m easu re? , th o s e  o f  B abylon 
and E gypt a re  known to  u s .  And s in c e  th e  v a r io u s  e x c a v a t io n s  
t h a t  have been  made in  P a le s t in e  b e a r  w itn e s s  to  usage in  I s r a e l  
o f  th e  B a b y lo n ian  system  o f  w e ig h ts  and m ea su re s , i t  may be 
re a s o n a b ly  assum ed t h a t  i t  was th e  g e n e r a l ly  a c c e p te d  s ta n d a rd  
in  I s r a e l .  Even i n  th e  l a t e r  R abb in ic  l i t e r a t u r e , such  a s  th e  
M ishnah and G em arrah, we f in d  a co m b in a tio n  o f  e a r l y  Hebrew 
system  w ith  f o r e ig n  e le m e n ts , b u t  w hich a l s o ,  som etim es, la c k  
d e t a i l e d  d e s c r ip t io n  o f  t h e i r  s ta n d a rd s  and s u b d iv i s io n s .  The 
Talm udic s o u rc e s  deduce th e  v a lu e  o f  th e  B i b l i c a l  w e ig h ts  and 
m easu res by com paring  them w ith  those  t h a t  were c u r r e n t  i n  th e  
p e r io d  o f  th e  Talmud, and th e  u n i t s  o f  th e  system  may o f t e n  be 
d e te rm in e d  by a com parison  w ith  t h e i r  Greek and Roman e q u iv a le n t .

M easures o f  D is ta n c e .

The c u b i t  (Amah) a s  a s ta n d a rd  m easure i s  r e f e r r e d  to  in  D t .3 ,1 1 .  
E z e k ie l  (4 0 ,5 * 4 3 ,1 3  e t c ) , how ever, speaks o f  a  c u b i t  and a  
h a n d b re a d th  a s  the  s ta n d a rd  m easurem ent, and he knows o f  a  "Reed* 
(K aneh) (4 0 ,3 :4 2 ,1 6 .1 7 )  a s  th e  e q u iv a le n t  o f  s ix  c u b i t s ,  s ix  
h a n d b re a d th s . T hat E z e k ie l  m ust have m easured  by s p e c ia l  c u b i t  
s t i c k  i s  bo rn  o u t  by  th e  s ta te m e n t  i n  2 C hr. 3 ,3  t h a t  Solomon 
b u i l t  th e  Temple a f t e r  * the f i r s t  m easu re* .

The E g y p tia n s  knew o f  two ty p e s  o f  c u b i t s .  The o rd in a r y  
and th e  Royal c u b i t ,  m easu rin g  seven h a n d b re a d th s , th e  l a t t e r  
c o rre sp o n d in g  to  E z e k ie l ’ s m easurem ent (B e n z in g e r p . 1 9 2 /3 )*
The n e x t  m easure  i s  th e  span  (Z e re t )  r e f e r r e d  to  i n  E x .2 8 ,l6 s  
3 9 ,9 ;  1 . Sam. 1 7 ,4 ;  I s . 4 0 ,1 2 . Prom E z .4 3 ,3  i t  a p p e a rs  t h a t  th e  
span  was h a l f  th e  c u b i t .

The H andb read th  (Tephah) o f  the  s iz e  o f  f o u r  f i n g e r s  i n  
b r e a d th ,  we m eet f i r s t  i n  E x .2 5 ,2 7 ,3 7 ,1 2 , 9130 1 7 ,2 6 ;
2 C hr. 4 ,5 ;  B z .4 0 ,5 * 4 3 ,4 3 * ,1 3 . The f in g e r b r e a d th  ( B tz b a ) ,a s
one q u a r t e r  o f  th e  h a n d b re a d th , i s  in d ic a te d  i n  J e r .  5 2 ,2 1 . We 
a ls o  r e a d  o f  a  m easu rin g  l i n e  i n  IK .7 ,1 5  and  J e r . 3 1 ,3 9 * 5 2 ,2 1 .
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B e n z in g e r s u g g e s ts  t h a t  th e  term  K ib ra th  B a a re tz  in  Gen. 35? l 6 : 
48 ,7»2K *5,19  i s  a  sp ace  m easu re . A m easure  o f  s u r f a c e  o r  a r e a  
was th e  Zemed o r  Yoke ( lS a t t . '1 4 ,4 ;I s .5 ,1 0 ^ *  The s ta n d a rd  o f  t h i s  
m easurm ent i s  th e  amount o f  g round  a  yoke o f  oxen can  p lo u g h  i n  
a  c e r t a i n  t im e . P o s t (fran d ten u re  and A g r ic u l tu r e  e t c .  i n  P a l e s t i n e . 
P .E .F .Q .S t .  l 8 9 1 ,p .H 0 f f )  s a y s , t h a t  even  to d a y  th e y  u se  i n  
S y r ia  th e  F e d d iu i , i .e .  th e  g ro u n d  a  yoke o f  oxen can  p lo u g h  i n  a  
d a y ,a s  th e  u n i t  o f  la n d  m easu re . From L e v .2 7 ,1 6 ,c f .O h . 1 7 ,1 , 
we can d e d u c e , th a t  la n d  was a ls o  m easured  by  th e  am ount o f  se ed  
r e q u i r e d  to  sow on i t .

In  th e  M ish n a h ,to o , we f in d  a  f i e l d  m easu red  by  th e  
am ount o f  se e d  t h a t  can  be sown on i t .  T h is  i s  e x p re s s e d  in  th e  
te rm s B et K or, B e t Seah, B e t Kab. (A r .3 ,2 ;P e a h  1 , 6 ; B .B .2 ,5 *  7 ,1 1 )*
The l a r g e s t  d is ta n c e  m easure  known in  th e  M ishnah i s  th e  m ile ,  
a p p ro x . 978 y a rd s  (Yoma 6 , 8 ) ,  w hich  i s  a ls o  known a s  a  S ab b a th  
jo u rn e y , d e f in e d  i n  E r .4 ,3  a s  c o n s i s t in g  o f  2 ,0 0 0  c u b i t s .  The 
m ile  a ls o  h as  7^ R is  (Yoma 6 ,4 ) .  The n e x t  in  le n g th  i s  th e  c u b i t ,  
a p p ro x . d e f in e d  in  B .B . 6 , 8 . We a re  t o l d  o f  a 50 c u b i t  lo n g
m easure  i n  E r . 5 ,4 .  In  K e l. 1 7 ,9 ,1 0  two ty p e s  o f  c u b i t s  a re
m en tio n ed . One'&tM#^ a  f in g e r b r e a d th ,  and th e  o th e r  1 f in g e r b r e a d th .  
lo n g e r  th a n  th e  B i b l i c a l  c u b i t ,  i . e .  6 h a n d b re a d th s . The sp an  
i s  d e s c r ib e d  in  T o s e f ta  B .M .6,12  a s  h a l f  th e  c u b i t  o r  th r e e  
h a n d b re a d th s . ' The S i t  i s  m en tio n ed  in  O r .3 ,2 .4 ;  S h a b .1 3 ,4 . I t s  
m easure  i s  g iv e n  by  M imonides a s  two h a n d b re a d th s . The
h a n d b re a d th  i s  s a id  to  c o n ta in  f o u r  f in g e r b r e a d th s  (Gem. Bek.
39b; c f .  E T .1 ,3 ) .  The f in g e r b r e a d th ,  w ith o u t  d e s c r ib in g  i t s  
s i z e , i s  m en tio n ed  i n  K i l . 7 , 1 ,  Men. 1 1 ,4 ;  Yoma 5 ,2 ;  M ik .7 ,7  e t c .
The Talmud makes a  d i s t i n c t i o n  betw een  th e  b re a d th  o f  th e  thumb 
and the  m id d le  f i n g e r .

T a b le . (M ishna ic)

S ab b a th  jo u rn e y  -  1 M ile  -  i h  R is . -  2 ,0 0 0  c u b i t s  -  a p p .977*7 y d s«
1 R is . -  2 6 6 .7  » -  » 130. 3yds.
1 C u b it -  2 sp an s  -  " 17 .6 in s<
1 Span - 3  h a n d b r e a d th s ^ lg s l t  8 . 8 ins< 
1 S i t .  * -  app* 5 * 8 6 in k<

1 H andb read th  - 4  f in g e r b r e a d th s
-  ap p . 2 . 9 3 in* 

1 f in g e r b r e a d th )  * *73 in j

L iq u id  and Dry M easure.

The names and r e l a t i v e  v a lu e s  o f  th e  v a r io u s  l i q u i d  and d ry  
m e a su re s , a re  p r e s e n te d  to  us i n  g r e a t e r  d e t a i l , i n  th e  B ib le  and 
th e  M ish n a h ,th an  th e  m easu res o f  d i s t a n c e .  T h e ir  e q u iv a le n t  i n  
m odern te rm s  i s ,  how ever, more u n c e r t a in .

The Chomer o r  Kor was th e  l a r g e s t  m easure and i s  r e f e r r e d  
to  i n  IK .4 ,2 2 :  5 ,2 .1 1 .2 5 5  I s . 5 ,1 0 ; E ze k .4 5 ,1 1 .1 4 ;  Hosea 3 ,2  e t c . ,  
w here we a re  in fo rm ed  t h a t  i t  was u sed  f o r  d ry  and l i q u i d  
m easurem ent and was te n  tim e s  th e  Ephah o r the  B a t.

A L ethek  e q u a l l in g  h a l f  a Chomer i s  m en tioned  i n  H osea
3 ,2  and seems to  be a d ry  m easu re . In fo rm a tio n  re g a rd in g  i t  
I s  v e ry  sc a n ty  in d e e d .



The Ephah (E x .1 6 , 3 6 ; L e v .1 9 , 3 6 ; H u .28 ,5$  D t .2 5 ,1 4 :  IK .7 ,2 6 #  
385 I s . 5 ,1 0 ;  E z e k .4 5 ,1 1 ; Amos 8 ,55  Z ech . 5 ,6 - 8 ;  M icah o ,1 0 ;  
p ro v .2 6 , 1 6 ; Huth 2 ,1 3  e t c j ,  i s  a d ry  m easu re  and o f  th e  same 
c a p a c i ty  a s  th e  l i q u i d  m easure  B a t ( l s . 5 t l 0 ;  E z e k .4 5 ,1 1 .14). The 
l a t t e r  h ad  te n  s u b d iv is io n s  (E z e k .4 5 ,1 4 )  and th e  Ephah s i x  
(E z e k .4 5 ,1 3 ) > b u t  we a re  n o t  g iv e n  th e  names by  w hich  th e y  w ere 
known. As a lr e a d y  s a id ,  th e  Ephah and B a t a re  one t e n t h  o f  a  
Chomer (E z e k .4 5 ,1 1 .1 4 ) .

The Seah, an e x c lu s iv e ly  d ry  m easu re , (G e n .l8 , 6 ; 1 Sam. 
2 5*18 ;1K .18 ,3 2 ; 2 K .7 * l» l6 .l8  e t c . )  i s  b e l ie v e d  to  be one t h i r d  
o f  an Ephah ( c f .  Men. 6 , 6 ; 7 , 1 ) and m ust have been  th e  m easure  
p a r  e x c e l le n c e  f o r  f l o u r .  I t  c o n ta in e d  s i x  Kab ( c f .  M e n .7 ,1 ; and 
P a rah  1 ,1 ) .

The H in  (E x .3 0 ,2 4 ; L e v .1 9 , 36) was th e  m ost w id e ly  u sed  
m easure f o r  l i q u i d s , j u s t  a s  th e  H^phah f o r  d ry  s u b s ta n c e s  ft a  
j u s t  Ephah and a j u s t  Hin’" . The Hin o c c u rs  v e ry  o f te n  i n  th e  
O .T . i n  th e  form  o f  f r a c t i o n s  l / 6t h .  e t c .  ( c f .E x .2 9 ,4 0 ; L ev . 
23*13? Hu. 1 5 ,4 .6 .9  ; 2 8 ,1 4 ; E z e k .4 ,1 1  e t c . ) .  The H in, a b o u t 
t e n  p i n t s ,  i s  one s i x t h  o f  an Bfrhah and one h a l f  o f  a S eah .

The Oner (E x .1 6 , 1 6 . 3 6 ; L e v .6 ,2 0 ) i s  a d ry  m easure  and i s  
one t e n th  o f  an  Ephah. I t  i s  a ls o  c a l l e d  I s s a r o n  i . e .  one 
t e n th  o f  an Ephah (E x .29*40; L e v .1 4 ,1 0 ; 2 4 ,5 s  H u .1 5 ,4 ) .  The
Omer i s  a ls o  one t e n th  o f  a B at (Ezerk.45>14).

The Kab (2 K .6 ,2 5 ) was u sed  b o th  a s  a d ry  and a l i q u i d  
m ea su re . I t  was one s i x t h  o f  a Seah and one t h i r d  o f  a H in .

The Log (L ev. 1 4 ,1 0 .2 4 )  was th e  lo w e s t d enom ina to r i n  
b o th  th e  f l u i d  and d ry  m easu res and i s  th e  e q u iv a le n t  o f  tlie 
tw e lv th  o f  a H in and a  tw e n ty - fo u r th  p a r t  o f  a Seah.

T ab le  o f  Dry M easures.

1 L ethek - 5 Ephahs -  ap p ro x . 3? s to n e s  2 l b s .
1 Ephah 3 Seahs it 6 it 6 tt
1 Seah - 3 .3  Omer - n 2 it 2 11
1 Omer - 1 .8  Kabs — w 9 it 9 it
1  Seah . * 6  Kabs - it 2 it 2 «
1 Kab. ** 4  Logs tt 5 it

1 Log rt 1 w 4 o z s .

T able o f  K ia u id  M easures

1 Kor o r Chomer -  10 B a ts -  approx . 80 g a l lo n s
1 B a t 6 H ins - t» 8 at
1 Hin 3 Kabs - n 1 tt 4  p i n t s .
1 Kab 4  Logs «* 4  tt

1 Log - t»
s't

I n  th e  M ishaah , among th e  d ry  m ea su re s , th e  Kor i s  fbHad i n  Shebu.
6 ,3  and i t  c o n ta in s  2 L e te k s  and 30 Seahs c f .  M en.6 ,& ff>

iijj -%M% t
The Ephah, we a re  t o ld  (Men.7 , 1 ) ,  c o n ta in s . 3 S e a f c i ^ • 

M ishnah a ls o  m en tio n s  a  G arab (T e r .  1 0 ,3 )  c o n ta in in g  2

6 Kabs*

fe e  Bezah (e g g s )  i s  m en tio n ed  in  K el. 1 7 ,o , and th e  "Ebilina&.
(Gem* S r .d 3a) d e f in e s  i t  a s  one s i x t h  c f  a  l e g .

Th e  l i q u i d  m easu res  a r e ,  to  th e  g r e a t e r  e x te  o f ,  _ the- same 
as  tb s  d ry . f t g  H i su ra h  has an so a  m easure Kuz®. % c. Li. j a r ,  Tam. 3 , 

w h ich  h a s , a c c o rd in g  to  th e  Se s m s r a h  .* 0f i T



The K o rtab  i s  a v e ry  sm a ll m easure  (M en.1 2 ,4 ;  M ik .3 , 1 ) 
and i t s  c a p a c i ty  i s  g iv e n  a s  a  s i x t y - f o u r t h  o f  a  Log o r  o f  
a S i t .

T ab le  (M ish n a ic ) 
same a s  B i b l i c a l  above/ b u t  add

1 Garab -  2 Seahs -  a p p ro x . 4  s to n e  41 b s
1 Log -  6 B ezahs -  " 1 p i n t

1 B ezah -  n l / 6 th  p i n t .

W eig h ts .

As i n  th e  c a se  o f  m ea su re s , few d e t a i l s  a re  found  in  th e  B ib le  
r e g a rd in g  th e  w e ig h ts  and t h e i r  c o m p o s itio n . And, s in c e  
a lm o st th e  sam e-names f o r  w e ig h ts  a re  found  among th e  o th e r  
a n c ie n t  p e o p le s ,  i t  i s  s a fe  to  assume t h a t  t h e i r  s ta n d a rd  h a s  
been  fo llo w e d  i n  g e n e ra l .  On com parison , i t  seems to  b e  
n e a r e s t  to  th e  B a b y lo n ian  sy s tem .

The K ik a r  o r  T a le n t  (E x .3 8 , 25 . 2 7 ? c f .2 5 ,3 9  e t c . )  i s  th e  
c h ie f  d en o m in a to r and e q u a te s  3*000 s h e k e ls .  T h is  i s  
a r r i v e d  a t  th ro u g h  Ex. 38*25 where i t  i s  s t a t e d  t h a t  603,500  
men c o n t r ib u te d  a h a l f  sh e k e l e a c h , w hich am ounted to  hun d red  
t a l e n t s  1 ,7 7 5  s h e k e ls .  Thus, one t a l e n t  e q u a te s  3*000 s h e k e ls .  
I t  m ust be rem arked  t h a t  th e  a n c ie n t  B a b y lo n ian  T a le n t  e q u a te d  
3 ,6 0 0  s h e k e ls ,  th u s  b e in g  d i f f e r e n t  from  th e  Hebrew; and s in c e  
one T a le n t  had  s i x t y  M inas, one Mina c o n ta in e d  60 s h e k e ls .  
B e n z in g e r p o in t s  o u t ,  how ever, t h a t  i n  th e  co u rse  o f  tim e  th e  
B a b y lo n ian  system  underw ent changed d iv id in g  i t  i n to  two s e t s .  
The t r a d in g  s h e k e l  becom ing 50 s h e k e ls  a M ina, and th e  o th e r ,  
f o r  w e ig h in g  p u rp o se s , rem a in in g  a t  60 i n  th e  M ina. E z e k ie l  
(4 5 ,1 2 )  a ls o  sp eak s  o f  60 s h e k e ls  to  the  M ina. And i f ,  as^ 
i s  m a in ta in e d  by many s c h o la r s ,  E x .38 , 26 .27  i s  p & s te x l l ic ,  i t  
i s  r a t h e r  d i f f i c u l t  to  u n d e rs ta n d  how th e  c l e a r  d is c re p a n c y  
b e tw een  i t  and E z e k ie l  c o u ld  ta k e  p la c e .

The M ina i s  f i r s t  m en tio n ed  in  IK .10 ,17?  a ls o  i n  E zek .
2 , 6 9 ; N e h .7 ,7 1 .7 2 .

The sh e k e l was th e  w e ig h t g e n e r a l ly  u se d , and a Bekah 
was e q u a l a  h a l f  sh e k e l (E x .3 8 ,26  c f .  G en.2 4 ,2 2 ) .  • B e n z in g e r 
s u g g e s ts  t h a t  t h i s  w e ig h t may have b e lo n g e d  to  th e  P h o e n ic ia n  
sy s tem . There i s ,  how ever, v e ry  l i t t l e  e v id en ce  f o r  t h a t .

The G arah, o f  w hich th e r e  were tw en ty  i n  th e  s h e k e l ,  i s  
m en tioned  i n  E x .30 ,13? L ev .2 7 ,25? N u .3 * 4 7 s l8 ,l6 ;  E z e k .4 5 ,1 2  e t c .

D uring r e c e n t  y e a r s ,  v a r io u s  k in d s  o f  w e ig h ts  were 
d is c o v e re d  i n  P a l e s t i n e ,  w hich m ust have b e en  u sed  d u rin g  th e  
d i f f e r e n t  p e r io d s  o f  in f lu e n c e  and o c c u p a tio n  th e  
n e ig h b o u r in g  s t a t e s .  The P h o e n ic ia n s  m ust have l e f t  a  
c o n s id e ra b le  im p r in t  on I s r a e l ’ s t r a d in g  l i f e  d u r in g  th e  r e ig n s  
o f  David and Solomon* Thus, i n  1890 a D r. C h ap la in  p u rc h a se d  
a  sm a ll s to n e  w hich p ro v ed  t o  be  a w e ig h t w ith  a number o f  
e a r l y  Hebrew c h a r a c te r s  e n g rav ed  on I t .  I t  i s  now b e l ie v e d  to  
be  an e a r ly  Hebrew \  sh e k e l w e ig h t.  (P .E .F .Q .S t .  1890 p . 267 ) .

The A llu s io n s  i n  E z ra , Hehemiah and C h ro n ic le s  to  
Darkemons may w e l l  in d ic a te  th e  usage i n  t h e i r  t im e s  o f  th e  
Greek w e ig h t Drachms ( E z r .2 , 6 9 | 8 , 27? H e h .7 ,7 1 “ 73? lC h r.2 9 > 7 )*
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The M ish n a ic  system  i s  a co m b in a tio n  o f  th e  a n c ie n t  Hebrew 
and th e  G reek and th e  Roman m e tro lo g y . The K ik a r o r  T a le n t  
i s  s t a t e d  i n  th e  Talmud to  c o n ta in  oO I t a l i a n  M inahs o r  3 
Hebrew M inahs (Gem. B ek.58*Suk 5 lb . A .Z .4 4 a ) . The M inah i s  
m en tio n ed  i n  th e  M ishnah (P eah  8 ,5 ;  K et.5*& ; S a n h .8 ,2 ;  Ed*3*3; 
H u l .9 ,2 )  a s  a u n i t  o f w e ig h t f o r  w ool, s p ic e s ,  f i g s ,  m eat e t c .
I t .>i s  som etim es a ls o  r e f e r r e d  to  a s  th e  I t a l i a n  M inah. I t  
seem s, how ever, t h a t  th e  I t a l i a n  Minah was v a lu e d  o n ly  a t  
hundred  Zuz w h ile  th e  o rd in a ry  ojie a t  l6o Zuz.

I t  i s  n o t  a l t o g e th e r  c l e a r  w h e th e r th e  sh e k e l  was e q u a l  
to  th e  s e la h  o r  j u s t  h a l f  o f  i t  ( se e  M ishnah Shekalim  1 * 6 e t c ) .  
Nedarim  3 ,1 ,  p e rh a p s , p o i n t s  to  the  e x is te n c e  o f  a flS h ek e l o f  
the S a n c tu a ry ” w hich was v a lu e d  a t  h a l f  a  S e la h .

The G a l i le a n  S e la h  was s a id  to  be w o rth  h a l f  th e  S e lah  
o f  Ju d e a  ( T e r .1 0 ,8 ;  K e t .5 ,9 )*  The s h e k e l ,  a c c o rd in g ly ,  c o n ta in e d  
e i t h e r  4 o r  2 Zuz.

A T a r t im a r  i s  s a id  to  have w eighed h a l f  a Minah o r  50  
Zuz (Gem. S a n h .7 0 a .) .

T a b le . (M ish n a ic)

1 T a le n t  -  
1 "
1 Hebrew 

Minah -

1 I t a l .
M inah. -  

1 T a r tim a r-  
1 T a r t im a r-

1 T a r t im a r -

Whmle B a r te r  w a s ,in  e a r ly  t im e s , th e  g e n e ra l  means o f  
p u rc h a s in g  g o o d s, B e n z in g e r(H eb ra isch e  A rc h so lo g ie  p . 197 f f . )  
sa y s  t h a t  c o p p er, s i l v e r ,  and , v e ry  r a r e l y ,  g o ld  w ere u se d  to  pay  
f o r  a c q u ire d  a r t i c l e s .

I n  th e  O .T . , th e  Hebrew term  money means a ls o  s i l v e r  (E x .2 1 , 
1 1 5 IK .2 1 ,6 e t c . ) .  The Shekel i s  th e  u n i t ,  and we f in d  t h a t  
th e  medium o f exchange, th e  m e ta l ,  was s i l v e r  (G e n .2 3 ,l5 ;  I K .20, 
39; 2 K .5 > 2 2 s? ,1 j1 2 ,1 0 :1 5 ,1 9 5  J e r . 3 2 ,9 ) .

The sh e k e l was a ls o  known in  f r a c t i o n s .  Thus, S a u l 's  
s e rv a n t  p o s s e s s e s  a \  sh e k e l  (1 Sam.9 , 8 )* T h is r e f e r e n c e  
may in d ic a t e  th e  e x is te n c e  o f  some s o r t  o f co in ed  s t a t e -  
c o n t r o l le d  money. But i t  i s  m ost d o u b tfu l ,  and we can  assume 
t h a t  no s ta n d a rd  m oinage e x is te d  th e n , and paym ent was made 
th ro u g h  th e  w e igh ing  o f  th e  s i l v e r .

37^  Hebrew M inahs -  a p p ro x . 3 s to n e s  5 i lh s *
60 I t a l i a n  M inahs -  rt 3 ?2 11

3 .2  T a r t im a rs  ” 1 w 4 o z a .
( l 6o ) Auz

2 T a r t im a r s (100 Zuz) fr 12*6 o z a .
25 Common s h e k e ls  -  * 6»3 o z s .
12^- S h e k e ls  o f  th e

S a n c tu a ry . ff 6 .3  o z s .
50 Zuz n 6 .3  o z s .

P a r .

MONEY.



I n  f a c t ,  q u i te  o f t e n  we mefet w ith  th e  p h ra s e  "so many p i e c e s  o f  
s i l v e r "  w ith o u t  th e  q u a l i f i c a t i o n  o f  e . g .  sh e k e l  (G en .gO ,1 6 :3 7 ,8 ;
2 3 . 1 8 ,1 1 ; IK .1 0 ,2 9 ) .  The p u rc h a s in g  pow er, t h e n ,o f  th e  m e ta l
was d e te rm in e d  by t h e i r  w e ig h t .  The T e l E l Amarna l e t t e r s  show 
t h a t  s i l v e r  and g o ld  were u se d  a s  m ed ia  f o r  a c q u i r in g  m e rc h a n d ise . 
(H .W inck ler T e l El Amarna t a b l e t s  p . 37 and 1 7 5 f)«  The Hebrew 
word S h ek e l i s  synonymous w ith  to  pay  ( E x .2 2 , l6 ; lK . lO ,3 9 ;  I s . 5 5 ,2 ;  
a ls o  2 K .1 2 ,1 1 ; J e r . 3 2 ,9 .1 0 ;  I s . 4 6 ,6 ;  E z ra  8 ,2 5 * 2 6 ) .

When paym ent to o k  p la c e ,  th e  money was w eighed  (G en .2 3 ,1 6  
E x.2 2 , l 6 ; s  Sam*l8 , 12; IK .2 0 ,3 9 5  2K .1 2 ,1 1 ; I s . 5 5 ,2 ;  J e r .  3 2 ,1 0 ) .  
S c a le s  and w e ig h ts  w ere c a r r i e d  ab o u t in  a  bag a t t a c h e d  to  th e  
g i r d l e  ( D t .2 5 ,1 3 ^ 5  I s . 4 6 ,6 ;  Amos 8 ,5 ;  M icah 6 ,1 0 ;  P ro v .1 6 ,1 1 ) .

A u n i t  l a r g e r  th a n  th e  s h e k e l ,  th e  M inah, we f i r s t  m eet 
in  th e  book o f E zra  ( 2 ,6 9 :5 ,1 4 ;  a ls o  N eh.7 , 7 1 . 7 2 ) . I t  p ro b a b ly  
h ad , l i k e  th e  B a b y lo n ian  sy stem , 50 s h e k e ls .  The K ik a r  o r  
T a le n t  was a  m u l t ip le  o f  s h e k e ls  ( IK .1 0 ,1 4 ; 2 K .l5 ,1 9 » l8 > 1 4 ) and 
may have a ls o  in d ic a te d  th e  form  in  w hich th e  m e ta l was c a s t .
I t  p ro b a b ly  s i g n i f i e s  som eth ing  ro u n d . Wedge shaped  p ie c e s  
w ere a ls o  in  use ( J o s .7 ,2 4 ) .  R in g s, to o ,  were u se d . T hus, 
we l e a r n ,  th a t , .  E l i e z e r  gave Rebecca a  g o ld e n  r in g  o f  h a l f  a 
sh e k e l  w e ig h t and b r a c e l e t s  o f  t e n  s h e k e ls  w e ig h t. (G en .2 4 ,2 2 )

The K e s i ta h  (G en .3 3 ,1 9 ) may have b een  a c e r t a i n  p ie c e  o f  
m e ta l u se d  as  money ( J o s h .2 4 ,3 2 ; Job  4 2 ,1 1 ) .  LXX. r e n d e r s  i t  
a s  b e in g  in  th e  form  o f  a lam b.

The Agorah m ust have a ls o  b een  i n  m onetayy use  (1 Sam.2 , 36)*

Gold was r a r e l y  u se d . The King o f  S y r ia  sends g o ld  to  
th e  King o f  I s r a e l  (2K *5,5) and H ezek iah  and Jeh o ach az  pay$ 
t r i b u t e  i n  g o ld  (2K .1 8 ,1 4 :2 3 ,3 3 ) •

The P e r s ia n  c o in s  D a r ic s  m ust have b een  u sed  i n  P a l e s t i n e  
a f t e r  th e  r e t u r n  (E zra  8 ,2 7 ;  IT eh .7 ,70 -72 ; lC h r .2 9 ,7 )«  The 
sh e k e l was e q u iv a le n t  to  h a l f  a Drachm d u r in g  th e  r e ig n  o f th e  
P e r s ia n  K ing D ariu s, 141 B .C ., sa y s  B en z in g er H e b ra isc h e  Arc h e o lo g ie
( p .2 0 2 ) .

The f i r s t  in fo rm a tio n  o f  th e  s t r i k i n g  o f  an in d e p e n d e n t 
c o in  i n  I s r a e l ,  th e  D enar, i s  g iv e n  in  1 Mac. 1 5 ,6 ,an d  we p o s s e s s ,  
to -d a y ,  r e p l i c a  o f  the  sh e k e l and ^-shekel w hich  was o f  s i l v e r  and 
c o p p e r. D uring th e  tim e  o f  th e  High p r i e s t  Johanan  H yrcanos and 
B ar Kochba c o in s  w ere s t r u c k .  There a re  c o in s  e x ta n t  from  th e  
tim e s  o f  Symon 135 B .C . (B .Rom anoff. th e  Symbols on A nc ien t Jew ish  
C oins p . l 6l  J .Q .R . volume 34 ,2 ,1943$*

O c c a s io n a l ly  we a re  g iv en  th e  p u rc h a s in g  power o f  money.
Of la n d  we a re  t o ld  i n  G en .23 ,1 9 ; 2 Sam.2 4 ,2 4 ; IK .1 6 ,2 4 ; J e r .2 2 ,7 f f *  
From I s . 7 ,2 3  we l e a r n  t h a t  a good v in e y a rd  o f  a  1 ,000  v in e s  c o u ld  
be a c q u ire d  a t  th e  p r i c e  o f  1 ,0 0 0  s h e k e ls .  600ns h e k e ls  w ere p a id  fo r j
an E g y p tia n  c h a r i o t ,  and 150 f o r  a h o rse  (1K .10 ,29 )*  M icah*s 
s e r v a n t  r e c e iv e d  10 s h e k e ls  p e r  annum ( J u d .1 7 ,1 0 ) .  Jo se p h  was !
s o ld  f o r  20 s h e k e ls  (G en .37 ,2 8 ) .  A Seah o f  f in e  f l o u r  and 2 .*!
S eahs o f  b a r le y ^ f o r  a s h e k e l (2K *7,1)* D uring  th e  tim e o f  
fam ine p r i c e s  were v e ry  much h ig h e r .

V ario u s  r e f e r e n c e s  a re  found in  th e  M ishnah to  th e  v a lu e  
and th e  ty p e  o f  the money u se d . The m e ta l was s i l v e r .  B ut we 
l e a r n  o f  a  g o ld e n  Denar w hich was e q u iv a le n t  to  25 o rd in a ry  
D enars (B .M .5 ,1)*  The Minah i s  s a id  (K e t* 5 ,3 )  to  h o ld  100

T able

1 K ik a r -  60 Minah -
1 Minah -  5° s h e k e ls -

1 sh e k e l -

£412- 1 0 s . Od. ( s i l v e r )  £ 5 ,7 7 5 “ O s .-  Od. g o ld
6-  1 7 s . 6d . "96-  5 s . -  Od. "

2 s .  9 d .  " 1- 18s — 6d. •*



D en ars , w h ile  4 D enars a re  e q u iv a le n t  to  1 S e la h  (B .M .5 ,1 ;B .B „ 1 0 ,2 ) . 
R e fe re n c e s  w i l l  be fo und  to  th e  s ta n d a rd  o f  th e  Maah i n  B .M .4 ,3 ; 
M .S h .2 ,9 ; ‘tiie s h e k e l  and a s p e r s  E d .1 ,1 0 )  5 th e  P e ru ta h  (M e ilah  
5 ,1 ) .  The Pondion was th e  s m a l le s t  s i l v e r  c o iii w h ile  th e  P e r u ta h  
th e  s m a l l e s t  co p p er c o in .

Gold and copper c o in s  c o u ld  be exchanged  f o r  s i l v e r  c o in g  
(B .M .4 ,1 ) . W hile in  M .S h .3 , 7 , r e f e r e n c e s  a re  made to  a  b a t t l e ,  
i n  th o s e  d a y s , be tw een  th e  g o ld  and s i l v e r  s ta n d a r d s .  I t  i s  
b e l ie v e d  t h a t  a D enar o r  Zuz had  th e  ap p ro x im ate  v a lu e  o f  one 
s h i l l i n g .

Some in fo rm a tio n  o f  th e  p u rc h a s in g  power o f  money i s  
a ls o  g iv e n .  Thus, a yoke, in c lu d in g  th e  oxen , m ust have c o s t  
ab o u t 200 Zuz o r  £10 . (B .B .5 ,l)»  a young b u llo c k  5 S e la h s  ( £ l . ) : a  
ram 2 S e la h s  ( 8 s . ) 5 a lamb 1 S e lah  ( 4 s . )  (M en.1 3 , 8 ) ;  an a s s  b e tw een  
100 and 200 Z u z (B .K .1 0 ,4 ) ; r e n t  o f  a c o u r ty a rd  10 to  12 S e la h s  p e r  
annum (B .M .5 ,2 ) . One Kor (64 s to n e s )  o f  w heat 25 Zuz (B .M .5 ,1 ) 5 
4 Seahs (S s to n e s  B ib s )  o f  f l o u r  one S e la h  ( 4 s . ) ,  a l o a f  o f  b re a d  
& Pond ion  ( I d . )  ( E r .8 ,2 ;  Peah 8 , 7 ) ;  5 to  10 f i g s ,  a c l u s t e r  o f  
g ra p e s ,  a  p o m eg ran a te , a w aterm elon  1 I s s a r  ( J d . )  (M aas.2 ,5 )5 a 
c i t r o n ,  1 P e ru ta h  ( J d . ) ;  a s h i r t  3 S e la h s  ( I 2 s . ) ,  a c lo a k  3 S e la h s  
(M eilah  6 ,4 ) ;  a husband sh o u ld  g iv e  h i s  w ife  c lo th e s  to  th e  v a lu e  
o f  50 Zuz e v e ry  y e a r  ( t h i s  e x c lu d e s  sh o es and a h a t )  and m ust 
p ro v id e  h e r  w ith  food  and lo d g in g  ( K e t .5 ,8 ) .

T a b le . (M is h n a ic ) .

1 Minah 25 S e lah s  -  ap p ro x . £ 5 -  0 -  Od.
1 S e lah 4 D enars o r  Zuz T» 4 -  Od.
1 Tt _ 24 Maahs - t t 4 -  Od.
1 tt - 2 S h ek e ls  - t t 4 -  Od.
1 S hekel 2 D enars o r  Zuz tt 2 -  Od.
1 Denar 5 A spers  - w 1-Od*
1 Tt _ 6 Maahs Tt 1 -  Od.
1 Maah 2 P o n d io n s- tt 2d .
1 P ondion  - 2 I s s a r s  . - t t I d .
1 T e r e s i th - 3 I s s a r s  - Tt l i d
1 I s s a r a P e r u th a s - Tt i d

1 P e ru th a  - Tt i d
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INTRODUCTORY NOTE

The commandment n o t  to  c o v e t  h i s  n e ig h b o u rs*  p o s s e s s io n s ,  h a s  
been  l a i d  down in  th e  d eca lo g u e  a s  th e  g u id in g  p r i n c i p l e  i n  
d e a l in g  w ith  p r o p e r ty  b e lo n g in g  to  o th e r s  (E x .20>13®145 L ev . 
1 5 ,1 1 ; D t .5 ,1 7 .1 8 ) .  One may n o t  keep  i n  h i s 'p o s s e s s i o n  
a n y th in g  w hich  he h a s  n o t  a c q u ir e d  l e g a l l y  and h o n e s t ly .  The
p r o p e r ty  w hich  o u r  n e ig h b o u r h a s  a c q u ir e d  by th e  sw ea t o f  h i s  
brow s and h i s  e f f o r t s ,  c o n s t i t u t i n g  th e  f r u i t s  o f  h i s  l a b o u r ,  
a re  s a c ro s a n c t  and may n o t be to u c h e d  n o r  ta k e n  away by any 
u n a u th o r is e d  p e rs o n . "Any a g g re s s io n  on th e  p r o p e r ty  o f  o u r  
n e ig h b o u r , i s ,  t h e r e f o r e ,  an  a s s a u l t  on h i s  human p e r s o n a l i t y "  
(H e rtz  P e n ta te u c h  on E x .20 ,14-). The in ju n c t io n  t h a t  " th y  
b r o th e r  may l i v e  w ith  th e e "  (L e v .2 5 ,3 8 ) e x p re s e e s  a d e q u a te ly  
t h i s  s ta te m e n t .  1 p e rs o n  who does n o t  r e s p e c t  th e  p r o p e r ty  o f  
h i s  f e l lo w  men i s  d an g ero u s to  s o c i e t y .  F o r, th e  d e s i r e  to  
o b ta in  h i s  n e ig h b o u r s 1 p o s s e s s io n s  by i l l i c i t  m eans, th ro u g h  
em bezzlem ent o r  m is a p p ro p r ia t io n ,  may le a d  him to  a c t s  o f  
a g g re s s io n  and even m u rd er.

LOST PROPERTY.

L e v i t i c u s  5>21-23 c o n ta in s  a g e n e r a l  w arn in g  i n  r e g a r d  to  h o n e s ty , 
and b r i n g s ^  a s  an exam ple o f  such  a b re a c h , a p e rs o n  who h a s  
found  l o s t  p ro p e r ty  o r  has ta k e n  a p le d g e  and d e n ie s  any know ledge 
o f  i t .  I f  i t  nan  be p ro v ed , b e fo re  th e  c o u r t ,  t h a t  a p e rs o n  
h a s  n o t  r e s t o r e d  th e  found  a r t i c l e ,  i t  i s  t r e a t e d  a s  t h e f t  (E x .2 2 ,8 ) .  
In  f a c t ,  even  " I f  th o u  m eet th in e  enem y 's ox o r  h i s  a s s  g o in g  
a s t r a y ,  th o u  s h a l t  s u r e ly  b r in g  i t  back  to  him a g a in . I f  th o u  
see  th e  a s s  o f  him t h a t  h a te th  th e e  ly in g  u n d er h i s  b u rd en  and 
w o u ld e s t f o r b e a r  to  r e l e a s e  i t  f o r  him, th o u  s h a l t  r e l e a s e  i t  
w ith  h im " (E x .2 3 ,4 ,5 ) *  J u s t  a s  th e  Hebrew was p r o h ib i t e d ,  f o r
h u m a n ita r ia n  r e a s o n s ,  j t p , r e s t o r e  theocunaw ay s la v e  to  h i s  m a s te r ,  
so was he commanded to  take" th e  w a n jfe ^ n g an im al b ack  to  i t s  owner 
and s u s ta i n  i t ,  though  i t  be h i s  enem y*s, when i t  l i e d  u n d er i t s  
b u rd e n . J u s t i c e  m ust be done even to  th e  enem yr s p r o p e r ty .

The B ab y lo n ian  law h a s  no p ro v is io n s  r e g a rd in g  r e s p e c t  f o r  
th e  p r o p e r ty  o f  a p e rs o n  one h a te s ,  and th e  p e n a l ty  o f  d e a th  
(C .H . p a r .  9 ) i n f l i c t e d  f o r  a p p ro p r ia t in g  l o s t  p r o p e r ty  i s ,  o u t  
o f  p r o p o r t io n s ,  h ig h , and smacks more o f  b a r b a r i t y  th a n  o f  a 
j u s t l y  i n f l i c t e d  p e n a l t y . . The H i t t i t e  law  h a s  q u i te  heavy 
money f i n e s ,  and d e a ls  w ith  th e  s u b je c t  i n  p a r . 3 5 ?4-5,60- 6 2 , 6 6 , 7 1 *

Hebrew law (L e v .5 ,2 4 ) p u n ish e s  w ith  one f i f t h  o v e r  and 
above th e  v a lu e  o f  th e  a r t i c l e .  T h is  L e v i t i c a l  law  i s  a 
developm ent o f  th e  law s i n  E xodus, and i s  c l e a r l y  d e s ig n e d  to  
encourgge re p e n ta n c e  by m aking th e  f in e  so sm a ll .  In  Deuteronom y 
(2 2 ,1 -4 )  t h i s  o b l ig a t io n  o f  r e s t o r i n g  l o s t  p r o p e r ty  i s  f u r t h e r  
e la b o r a te d .  The f i n d e r  i s  e n jo in e d  th e r e  "n o t to  h id e  h im s e l f "  
b u t  to  go o u t  o f  h i s  way to  seek  and f in d  th e  ow ners. F a i l in g  i t ,  
th e  an im al o r  a r t i c l e  " s h a l l  be  w ith  th e e  u n t i l  th y  b r o th e r  seek  
a f t e r  i t ,  and th o u  s h a l t  r e s t o r e  i t  to  h im ". T h is  r u l e  a p p l ie s  
l ik e w is e  to  th e  g a rm en t and to  "ev e ry  l o s t  th in g  o f  th y  b r o th e r * s  
w hich  he h a th  l o s t  and th o u  h a s t  fo u n d " .

While th e  B ib le  la c k s  d e t a i l e d  p ro v is io n s  w ith  r e g a rd  to  
th e  t r e a tm e n t  o f  th e  v a r io u s  a r t i c l e s  fo u n d s  and p r e s e n t s  th e  
whole m a t te r  in  a  m oral c lo a k in g , the  M ishnah (B .M .1 ;2 ; G i t . 5*3) 
la y s  down e la b o ra te  r u l e s  a s  to  w hat a r t i c l e s  a re  to be r e s to r e d ,  
w hat a r t i c l e s  may be moved o r  ta k e n  away from  th e  p la c e  th e y  a re  
se en  o r  fo u n d , w hat a re  the modes and the  le n g th  o f  tim e o f 
a d v e r t i s i n g  th e  found  o b je c t ,  a s  w e ll  a s  how to  lo o k  a f t e r ,  and



th e  u se  t h a t  c an  b e  made o f ,  c e r t a i n  fo u n d  a r t i c l e s .  The 
g e n e r a l  p r i n c i p l e  i s ,  t h a t  i f  an  a r t i c l e  i s  i d e n t i f i a b l e  and 
i s  a p t  to  be  lo o k e d  f o r  by  th e  ow ner, i t  m ust be  a d v e r t is e d #

SECTION g .

THEFT.

T h e f t  i n  I s r a e l  was p la c e d  u n d e r th e  p r i v a t e  law  and w as n o t  
c o n s id e re d  as  an  o f fe n c e  a  p r i o r i  a g a in s t  th e  S t a t e .  The 
B ab y lo n ian  law  (C .H . p a r .  b-B) e . g .  i n f l i c t e d  c a p i t a l  p u n ish m en t 
f o r  t h e f t ,  w h ich , i f  commuted f o r  by  paym ent, was v e ry  h ig h  
and v a r i e d  i n  i t s  am ounts a c c o rd in g  to  th e  s o c i a l  s t a t u s  o f  th e  
in ju r e d  p a r t y .  T hus, i f  a  man h a s  s t o l e n  an  ox o r  a  sh e e p , 
an a s s ,  a  p ig  o r  a  s h ip ,  w h e th e r from  th e  Temple o r  th e  
P a la c e , he s h a l l  pay  t h i r t y f o l d .  I f  i t  be a  com m onerfs 
(B .M e is s n e r 's  r e n d e r in g ,  A ssy ria n  to d  B a b y lo n ian  p .  155) 
s h a l l  p ay  t e n f o l d .  I f  th e  t h i e f  h a s  n au g h t to  p a y , he  s h a l l  
be p u t  to  d e a th (C .H .p a r .8 )#  The law s o f  Draco a t  A thens 
p u n ish e d  l ik e w is e  t h e f t  by  d e a th  (W.B la c k s to n e , C om m entaries 
on th e  Laws o f  E n g lan d , v o l . 4# p # 2 7 2 ). W hile th e  A ssy r ia n  
law  ( t a b l e t  A* p a r . ' l~ 5 } w ith  d e a th  and h o r r i b l e  m u t i l a t i o n s  
a s  th e  p u n ish m en t, g iv e s  e x p re s s io n  to  th e  A s sy r ia n  s t a t e  o f  
m ind , th e  Hebrew law  knows o n ly  o f  r e p a r a t i o n  and co m p en sa tio n  
f o r  th e  p r o p e r ty  s t o l e n .  Ih e  H i t t i t e  law  h a s  e x tr a o r d in a r y  
h ig h  f i n e s  ( p a r . 5 7 -5 9 j 63- 65 , 67- 7 0 ,8 1 -8 5 ,9 2 -9 6 ,1 0 0 -1 0 3 ,1 0 8 ,1 0 9 , 
122- 129) •

T here i s  no q u e s t io n  o f  c a p i t a l  pu n ish m en t f o r  t h e f t  i n  
Hebrew law . B ut we f i n d  one e x c e p tio n  i n  th e  B ib le  w here c a p i t a l  
pu n ish m en t was i n f l i c t e d .  I t  o c c u r re d  i n  th e  c a se  o f  Achan 
( J o s .7 > l )  who, i n  s p i t e  o f  J o s h u a 's  p r o h i b i t i o n ,  to o k  o f  th e  

"d ev o ted  th in g s "  and was k i l l e d  and b u rn ed  to g e th e r  w ith  h i s  
fa m ily  and p o s s e s s io n s .  The re a s o n  f o r  t h i s  h a r s h  p e n a l ty  
may be found  in  th e  f a c t  t h a t  Achan*s c o n d u c t, w hich b ro u g h t 
a  c u rs e  upon th e  community ( J o s .6 ,1 8 ) ,  was a  c h a l le n g e  to  
th e  a u th o r i ty  o f  Jo sh u a  and to e  word o f  God, and had  to  be  
d e a l t  w ith  in  th e  s e v e r e s t  m anner to  p r e v e n t  such a re c u rre n c e #

F o r s t e a l i n g  a  sheep o r  an ox th e  f i n e ,  im posed by  Hebrew 
law  was f o u r  o r  f i v e  f o l d  r e s p e c t iv e ly  (E x .2 1 ,3 7 )  and tw o fo ld  i n  
o t h e r .c a s e s  ( s e e  s e c .4 and c h .4 .  s e c . 4 ) .  I f  th e  t h i e f  was 
u n a b le  to  pay  f o r  th e  s t o l e n  p r o p e r ty ,h e  may be s o ld  i n to  
s la v e r y  to  work o f f  h i s  p e n a l ty  (E x .2 2 ,2 * 2 # 6 ). To h im , i t  may 
be  assum ed, a l l  th e  r u l e s ,  r e g a rd in g  r e l e a s e ,  a p p ly  i n  th e  
same way a s  to  a l l  o th e r  s l a v e s ,  (se e  c h .7)# In  th e  case  o f  
em bezzled  p r o p e r ty  a  s p e c ia l  e n q u iry  was to  be made b e fo re  th e  
ju d g e s  (E x .2 2 ,7 )*

I n  m bstinEurppean c o u n tr ie s ,  o f f e n d e r s  a g a in s t  p r o p e r ty  
w ere p u n ish e d  w ith  d e a th  u n t i l  th e  n in e te e n th  c e n tu ry .  I n  
E n g lan d , CeanentagirWs-og^toe<gX>aws^of^EQggag£L d e a th  f o r  p o c k e t  
p ic k in g  was a b o lis h e d  "under s t a t u t e  as 'lam e""as th e  r e ig n  o f  
George IV  (7  and 8 G e o .IV .c .2 7 )(  S te p h en s  Commentary on  th e  
Law o f  E ngland v o l* 4 . p # 1 2 7 )/an d  f o r  s t e a l i n g  sheep  some y e a r s  
l a t e r  u n d e r th e  r e ig n  o f  W illiam  IV (W ill.IV c#62 ) (B lack sto n e*  
Com m entaries on th e  Laws o f  E ngland v o l .4 .  p . 276) .  In  a n c ie n t  
S p a r ta ,  on  th e  o th e r  hand , th e  t h i e f  who c o u ld  evade b e in g  
c a u g h t was lo o k ed  upon a s  a  p e rs o n  o f  a b i l i t y #

T h e re  i s  an  i n t e r e s t i n g  p r o v is io n  t h a t  ^he t h i e f  be



fo u n d  b re a k in g  i n ,  and b e  s m i t te n  t h a t  he d i e ,  t h e r e  sh o u ld  be  
no b l o o d g u i l t in e s s  f o r  h im ; i f  th e  su n  b e  r i s e n  upon him th e r e  
s h a l l  b e  b lo o d g u i l t i n e s s  f o r  h im " ( E x .2 2 , l* 3 ) .  Now, th e  M osaic  
l e g i s l a t o r  in  h i s  a n x ie ty  to  p r o t e c t  human l i f e ,  u n d e rs to o d  
w e l l  t h a t  a  t h i e f  b re a k in g  i n  i n  th e  c o u rs e  o f  th e  n i g h t  may be  
k i l l e d  by  th e  s u r p r i s e d  ow ner, " th e  t h i e f  w ould do t h i s  ( s t e a l )  
i n  th e  dead o f  n i g h t ,  and i t  c o u ld  n o t  be  c o n s id e re d  m u rd e r i f  
th e  ow ner k i l l e d  th e  i n t r u d e r  who, i t  i s  assum ed i n  b o th *  
a n c ie n t  and m odern law , w ould n o t  h e s i t a t e  to  ta k e  l i f e "  (H e r ts  
P e n ta te u c h  on  E x .2 2 ,1 ) .  "TO k i l l  a  man upon a  sudden  and v i o l e n t  
re s e n tm e n t i s  l e s s  p e n a l  th a n  upon c o o l ,  d e l i b e r a t e  m a l ic e "  
(B la c k s to n e  C om m entaries on  th e  Laws o f  E ng land  v o l . 4 .  p .  1 4 ) .

I f ,  how ever, th e  t h i e f  i s  s u r p r i s e d  in  d a y l ig h t  and  i s  
i n t e n t i o n a l l y  k i l l e d ,  we may s a f e l y  assum e, u n le s s  he  a t t a c k s  
and i s  k i l l e d  in  s e l f  d e fe n c e , t h a t  i t  c o n s t i t u t e s  m urder and 
b r in g s  upon th e  s l a y e r  a l l  th e  co n seq u en ces  o f  t h i s  c r im e .

I n  t h i s  c o n n e c tio n ,a n  e n l ig h te n in g  e x p o s i t io n  o f  E x .2 1 ,3 7 9 
w here i t  i s  s t a t e d  t h a t  th e  p e n a l ty  f o r  s t e a l i n g  a  sheep  i s  
f o u r f o ld  w h ile  i n  c h .2 2 ,3 * 4  i t  i s  o n ly  tw o fo ld , i s  g iv e n  by
H .W iener i n  an a r t i c l e  in  th e  Churchman of.M ay 1906  p .2 8 6 f f .  
S peak ing  th e r e  o f  th e  e v id en ce  t h a t  c o m p a r it iv e  and h i s t o r i c a l  
ju r is p r u d e n c e  can su p p ly , he s a y s , "everybody  knows N a th a n 's  
p a r a b le ;  b u t  n o t  everybody  r e a l i s e s  t h a t  D a v id 's  a n sw e r 'h e  s h a l l  
r e s t o r e  th e  lamb f o u r f o ld ?  (2  S a m .1 2 ,6 ) , i s  good e v id e n c e  o f  
th e  e x is te n c e  in  th e  e a r ly  days o f  th e  M onarchy o f  some r u l e  
w hich  gave f o u r f o ld  co m p en sa tio n  i n  c e r t a i n  c a s e s  o f  t h e f t .
S t i l l  l e s s  do m ost r e a d e r s  o f  th e  B ib le  u n d e rs ta n d  th e  r e a s o n  
f o r  th e  r u l e ,  ofcidfceam t h a t  i t  p o in t s  c l e a r l y  to  a  c e r t a i n  
s t a t e  o f  c i v i l i s a t i o n ,  and t h a t  a  v e ry  e a r l y  s t a t e .  Y et th e r e  
a re  p a r a l l e l s  i n  many c o u n t r i e s ,  th e  m ost n o tew o rth y  b e in g  p ro v id e d  
by  Roman law , a c c o rd in g  to  w hich a t  one p e r io d  th e  f u r  m a n i f e s to s , 
o r  t h i e f  c a u g h t i n  th e  a c t ,  had  to  pay  a f o u r f o ld  p e n a l ty ;  
w h ile  th e  f u r  nec m a n i f e s tu s . o r  t h i e f  who was n o t  c a u g h t i n  
th e  a c t ,  o n ly  made doub le  a e s t i t u t i o n .  Now, th e  r e a s o n  and 
m eaning o f  such  r u l e s  a re  w e l l  a s c e r t a in e d .  They p o i n t  to  
a  s t a t e  o f  s o c ie ty  i n  w hich law  and th e  pow er o f  th e  c o u r t s  
i s  s t i l l  weak and th e  d e s i r e  f o r  vengeance  i s  s t r o n g .  I t  
i s  to  p re v e n t  th e  i n ju r e d  p a r ty  from  re v e n g in g  h im s e l f ,  to  
a v o id  th e  p o s s i b i l i t y  o f  a  b lo o d  fe u d , to  save  th e  s o c ie ty  
th e  l o s s  o f  one o r  more f i g h t i n g  men, t h a t  th e  b r ib e  o f  a 
f o u r f o ld  r e s t i t u t i o n  i s  h e ld  o u t .  T here i s  c l e a r l y  no m o ra l 
d i s t i n c t i o n  betw een  a  t h i e f  who i s  c a u g h t i n  th e  a c t  and one vtoo 
i s  n o t .  The g u i l t  i s  th e  same in  b o th  c a s e s ;  b u t  th e  h o t  
and sudden d a n g e r, th e  d an g er o f  b lo o d sh e d  a re  n o t .  And so 
th e  a n c ie n t  la w g iv e r , who i s  com pelled  to  ta k e  i n to  c o n s id e r a t io n  
th e  c irc u m s ta n c e s  and f e e l i n g s  o f  th e  s o c ie ty  w ith  w hich  he h a s  
to  d e a l ,  a d ju s t s  h i s  r u l e s  a c c o rd in g ly . B ideed , i t  i s  o n ly  
by  com parison  t h a t  we can d is c o v e r  i n  w hqt r e s p e c t s  th e  law s o f  
Moses a re  u n iq u e , and th e  la c k  o f  know ledge w hich w ou ld  e n a b le  
them to  make such  c o m p ariso n s , h a s  l e d  some r e c e n t  w r i t e r s  in to  
a s to n is h in g  th e o r y " .

W iener th u s  p o in t s  o u t  t h a t  E x .2 1 ,37  i s  a  c a se  f o r  a  t h i e f  
c au g h t in  th e  a c t  and , t h e r e f o r e ,  he p a y s  a  f i v e  o r  f o u r f o ld  
f i n e ,  w h ile  2 2 ,2 .3  i s  n o t .  The c o n te x t  c e r t a i n l y  s u p p o r ts  
t h i s  v iew . S im ila r ly  v . 6 . and v .8  w here th e  d e p o s i ta r y  p a y s  
tw o fo ld . S i r  Henry Maine (A n c ie n t Law p . 3 7 9 ) , to o ,  t a k e s  
W ie n e r 's  view  and sa y s  t h a t  th e  Anglo Saxon and Germanic co d es  
fo llo w e d  t h i s  g e n e ra l  p r i n c i p l e .

To encourgge the t h i e f  to  r e s to r e  the p rop erty  and show 
r e g r e t  a t  the a c t  he has committed, the law  la y s  down th a t  i f  a 
person  h as  s to le n  or m isapp rop riated  an o b je c t  and r e s t o r e s  i t  
h im se lf , he s h a l l  on ly  pay one f i f t h s  o f  the va lu e  o f  the a r t i c l e  
as a f in e  (L ev .2 5 ,2 3 .2 4 ;  Nu.5 ,7 ) •  Should, however, the wroqged 
person  be dead and have no l iv in g  kinsman, th e  r e s t i t u t io n  was



made to  th e  P r i e s t  ( F u .5 ,B ) .  A p e rs o n  m is a p p r o p r ia t in g  a n y th in g  
b e lo n g in g  to  th e  S a n c tu a ry  had  to  p ay  f o r  th e  a r t i c l e  p lu s  one 
f i f t h  o f  i t s  v a lu e  (L e v .5 ,1 5 .1 $ )#  The rem o v a l o f  h i s  n e ig h b o u r 's  
landm ark  i s  o b v io u s ly  s t e a l i n g  o f  la n d  and  a s  such  i s  s t r i c t l y  
p r o h ib i t e d  (D t.2 7 ,1 7 )*  A lthough  no p e n a l ty  i s  s t a t e d  th e  
tw o fo ld  r u l e  p ro b a b ly  a p p l ie d ,  b a s in g  i t s e l f  on th e  p r i n c i p l e  o f  
Exodus 2 2 ,6  ( s e e  c h .2 . s e c .2 ) .

The la b o u r e r  i s  p resu m ab ly  m ean t by th e  s ta te m e n t  "when 
th o u  com est i n to  th y  n e ig h b o u r 's  v in e y a rd , th e n  th o u  m ay e s t e a t  
g ra p e  th y  f i l l  a t  th in e  own p l e a s u r e ;  b u t  th o u  s h a l t  n o t  p u t  any 
i n  th y  v e s s e l "  (at.2 3 ,2 5 ) .  T hus, ta k in g  away o f  f r u i t  i s  t h e f t ;  
th e  c o r n f i e ld ^  i s  p la c e d  in  th e  same c a te g o ry .

The s t e a l i n g  o f  a human b e in g , k id n a p p in g , was a  c a p i t a l  
c rim e and was punAAhed by  d e a th  ( E x .2 1 , l6 ) .  Deuteronom y (2 4 ,7 )  
p o in t s  o u t  t h a t  such  a  t h e f t  m ean t th e  f o r f e i t u r e  o f  th e  m a n 's  
freedom , w hich  i s  th e  w o rs t  th in g  t h a t  c o u ld  happen  to  a  p e r s o n .

The B ab y lo n ian  law , in  th e  s p i r i t  o f  th e  C.H . p a r .1 6 ,1 7 ,  
p u n ish e s  th e  t h e f t  o f  a  s la v e  w ith  d e a th  ( p a r .1 4 ) ,  n o t  b e c a u se  
o f  th e  s p i r i t u a l i t y  i n  th e  human b e in g , b u t  b e c a u se  he i s  th e  
p r o p e r ty  o f  somebody e l s e .  s i m i l a r l y ,  th e  H i t t i t e  Code ( p a r .  
1 9 -2 1 ) .

I t  m ust be o b se rv ed  t h a t  th e  Hebrew law  i s  p a r t i c u l a r l y  
co n ce rn ed  w i th  r e p a r a t i o n  to  th e  a g g rie v e d  p a r t y .  The S ta te  
d o es  n o t  p u n is h  n o r  does he seem to  have a d i r e c t  i n t e r e s t  in  i t .  
Of c o u rs e , t h i s  d i s i n te r e s t e d n e s s  i s  i n  r e a l i t y  o n ly  on th e  
s u r f a c e  s in c e  i t  f i x e s  th e  p e n a l ty  and h e lp s  to  e n fo rc e  i t .  The 
p h ilo s o p h y  o f  th e  Hebrew S ta te ,  aim ed a t  b a s in g  i t s e l f  upon th e  
i n d iv id u a l ,  and saw i t s  i d e a l  i n  s a fe g u a rd in g  th e  i n t e r e s t  o f  
th e  i n d iv id u a l  and th e  f a m ily .  T h e re fo re , i t  i s  q u i te  
u n d e rs ta n d a b le  why s t e a l i n g  was n o t  c o n s id e re d  a  c rim e p u n is h a b le  
by th e  S ta te  and why i t  d id  n o t  seem to  d e r iv e  b e n e f i t  from  a  
f in e  im posed on th e  c u l p r i t .  F o r, th e  i n d iv id u a l  who i s  w ronged, 
w ou ld , u n le s s  th e  p ro p e r ty  was found^  a n d )fre s to re d  to  h im , rem a in  
ro b b e d .

I t  may w e l l  have b een  w o rth  w h ile  to  ex p e rim e n t in  m odern 
s o c ie ty  w ith  t h i s  p r o v is io n  i n  Hebrew l e g i s l a t i o n .  A t h i e f  
c a u g h t and made to  w ork  u n d e r S ta te  c o n t r o l  u n t i l  he i s  a b le  
to  re p a y  to  th e  wronged p a r ty  th e  v a lu e  o f  th e  s t o l e n  p r o p e r ty ,  
to g e th e r  w ith  an a d d i t i o n a l  f i n e ,  w ould , I  b e l i e v e ,  th in k  tw ic e  
b e fo re  com m itting  a  f u r t h e r  b u r g la r y .  I t  w ould c e r t a i n l y  be  
o f  g r e a t e s t  a s s i s t a n c e  to  a  l a r g e  number o f  p e o p le  whose b u s in e s s  
and l i v e s  have b een  o f te n  ru in e d  by  a u d ac io u s  t h e f t s ,  and whose 
o n ly  com pensa tion  may be i n  w a s tin g  h o u rs  i n  th e  co u rtro o m . In  
m odem  s o c ie ty  th e  t h i e f ,  who i s  g iv e n  a p r i s o n  s e n te n c e , i s  n o t  
o n ly  h av in g  a  good r e s t  th erfy  b u t  i s  even  a b le  to  e a rn  f o r  
h im s e lf  some money in ^ a d d i t io n  to  i t . _  ....T h is  H e b re w ^ le g is la t io n  
a p p lie d  in  p r e s e n t^ t im e s ,  w ould , p e rh a p s , s in c e  ’l E e ' t h l e f  i s ^  
exposed  to  th e  p u b l i c ,  by i t s  p r o v is io n  a )  r e s t r a i n  him from  
s t e a l i n g  a g a in  in  th e  f u tu r e  and b ) d e t e r  o th e r s  from  com m itting  
th e  f i r s t  o f f e n c e . _____

The M ishnah h as  q u i te  e la b o r a te  law s c o n ce rn in g  t h e f t .
T h e ir  modes o f  r e s t i t u t i o n  and th e  amount o f  f i n e s  a re  d e a l t  w ith  
i n  B .K .7 ,l -6 * 9 ,2 .5 5  S h e b u .8 ,4  e t c .  I t ,  how ever, r e c o g n is e s  
an a c t  o f  m is a p p ro p r ia t io n  ctBly th e n  a s  t h e f t ,  when i t  h a s  b e en  
s to l e n  i n  th e  re c o g n is e d  ways o f  a c q u i s i t i o n .  Thus, i n  o r d e r  
to  be  t h e f t ,  he m ust have e .g .  p u l le d  th e  ox o u t  o f  th e  o w n e r 's  
domain (B .K * 7 ,6 ;c f .K id .l ,5 ) *  o rd in a ry  law s o f  t h e f t  do n o t
a p p ly  to  im m oveables, s la v e s  (who a re  t r e a t e d  in  R a b b in ic  law  
l i k e  l a n d ) ,  docum ents ( s in c e  th e y  have no v a lu e  o f  th e m se lv e s  
e x c e p t f o r  p ro v in g  som eth ing  e l s e )  and h o ly  o b je c t s  ( s in c e  th e  
law s o f  t h e f t  i n  th e  S c r ip tu r e s  speak on ly  o f  s t e a l i n g  from  h i s  
n e ig h b o u r) (B .M .4 ,9 ; S h e b u .6 ,5 ; e f .  T e r .6 ,4 ) .



I f  one r e g r e t s  h i s  a c t  and r e s t o r e s  th e  a r t i c l e  o r  i t s  f a l u e ,  
he p a y s  o n ly  one f i f t h  a s  a  f in e  (B.K*9>$*7)* C ra ftsm en  o r  
tra d e sm e n  a re  p r o h i b i t e d  from  ta k in g  a n y th in g  o f  th e  m a t e r i a l  
w hich  i s  i n  t h e i r  c h a rg e  (B .K .1 0 ,1 0 ) . S im i la r  r u l e s  a re  
a p p l ie d  to  u t e n s i i s  o r  books (B .K .1 0 ,3)* One may n o t  buy 
woolfen, m ilk ,  o r  young sheep  from  a sh e p h e rd , i n  c a se  th e y  a re  
n o t  h i s ,  n o r  f r u i t  from  th o s e  i n  c h a rg e _ to  w a tch  th e  g a rd e n  
(B .K .1 0 ,9 ) .  I f  a  w ronged p e rs o n  h as d i e d  and h a s  l e f t  no n e a r  
r e l a t i v e  to  whom th e  p r o p e r ty  can  be  r e s t o r e d ,  th e  r e s t i t u t i o n  
i s  made to  th e  P r i e s t  (B .K .9 ,1 1 ) . The t h i e f  may be  s o ld  i n  
o r d e r  to  make r e s t i t u t i o n  f o r  a  s to l e n  t h in g ,  b u t  n o t a  fem a le  
t h i e f  (S o ta h  3 , 8 ) I f  one s t e a l s  any S a n c t i f i e d  a r t i c l e  he 
w ould need  to  pay  i t s  v a lu e  p lu s  two f i f t h s  o f  i t  ( T e r .6 ,4 ) .
For s t e a l i n g  a s a c re d  v e s s e l  he may, i n  c e r t a i n  c ir c u m s ta n c e s ,  
en d an g er h i s  l i f e  (S a n h .9 , 6 ) .  R obbery , s in c e  i t  i s  o v e r t ,  
i s  n o t  p u n ish e d , i f  the  a r t i c l e  i s  r e s t o r e d  by  th e  r o b b e r f s  own 
f r e e  w i l l  (B .K .9 ,55  B .M .4 ,$ ) . The s t e a l i n g  o f  a  human b e in g  i s  
p u n ish e d  by  s t r a n g u la t i o n  (S a n h .1 1 ,1 ) .

SECTION 3 .

DAMAGES AND REPARATION.

I t  i s ,  a s  a l r e a d y  s a id  b e f o r e ,  a  s a c re d  o b l ig a t io n  to  lo o k  a f t e r  
th e  n e ig h b o u r 's  p ro p e r ty  i n  h i s  own p o s s e s s io n ,  and ta k e  good 
c a re  n o t  to  c a u se , th ro u g h  n e g lig e n c e , any damage to  i t  o r  to  
t h a t  i n  h i s  im m ediate  v i c i n i t y .  The d i f f e r e n c e  be tw een  th e  
Hebrew and e . g .  th e  B ab y lo n ian  law  l i e s  i n  th e  f a c t ,  t h a t  w h ile  
th e  B ab y lo n ian  law  o n ly  i n t e r e s t e d  i t s e l f  i n  th e  com m ercial e a  
consequence  o f the  damage, th e  Hebrew law  p re a c h e s  th e  s a n c t i t y  
o f  th e  n e ig h b o u r 's  p o s s e s s io n s  and l i f t s  th e  whole s u b je c t  to  
th e  m oral p la n e .  Thus, i f  a  man e .g .  c o n s id e r s  a  c e r t a i n  t r e e  
w o rth  to  him h a l f  a  Minah o f  s i l v e r  he w i l l  f e l l  i t  and pay  
a c c o rd in g  to  B aby lon ian  law  th e  f in e  o f  h a l f  a  Minah (C .H .p a r .5 9 ) ,  
w h ile  i n  Hebrew law i t  i s  m o ra lly  w rong to  to u c h  a n y th in g  
b e lo n g in g  to  th e  n e ig h b o u r  (E x .2 0 ,1 4 ) .

T h is  law  o p e ra te s  n o t  o n ly  i f  th e  ow ner h im s e l f  com m its 
th e  w rong , b u t  i t  h o ld s  him l ik e w is e  r e s p o n s ib le  to  see t h a t  
e .g .  h i s  oxen, and we may s a f e ly  assum e, any o th e K b e a s ts , s l a v e s ,  
m aids and o th e r  members o f  h i s  f a m ily , i n f l i c t  no i n j u r y  o r  
damage. The s e v e r i t y  o f  th e  p e n a l ty  i s  m easured  b y  th e  v a lu e  o f  
th e  o b je c t  damaged. I f  an  ox h a s  g o re d  a  man o r a  woman, he s h a l l  
b e  s to n e d  a s  a  s ig n  o f  h o r r o r  and w a rn in g , b u t  th e  owner s h a l l  be  
f r e e  o f  any p e n a l ty  (E x .2 1 ,2 8 ) .  The ow ner, how ever, may be
s u b je c t  to  a  d e a th  p e n a l ty  i f  he d id  n o t  w a tch  h i s  "ox  who was 
w ont to  g o re  i n  tim e p a s t ,  and i t  h as  b een  t e s t i f i e d  to  th e  
ow ner, and  he h a th  n o t  k e p t  him i n " .  (E x .2 1 ,2 9 ) .  B u t, a s  i s  
p ro v id e d  im m ed ia te ly  i n  th e  fo llo w in g  v e r s e ,  th e  d e a th  p e n a l ty  
was com putab le  b y  p g y in g  a  ransom  to  th e  n e x t  o f  k in ,  who th e n  
fo rg a v e  th e  b lo o d sh e d . The amount o f  money to  be  p a id  w ould , in  
a l l  p r o b a b i l i t y ,  be f i x e d  b y  ju d g e s  i n  c o n s u l ta t io n  w ith  th e  
fa m ily  o f  th e  d e c e a se d .

Comparing th e  p r o v is io n s  o f  B ab y lo n ian  law  w ith  th e  
M osaic code on t h i s  s u b je c t ,  a  m ost i n t e r e s t i n g  comment i s  made 
by D r.H e rtz  on  v e rs e  31 o f  th e  same c h a p te r ,  w hich r e a d s  "w h e th e r 
he ( th e  ox) h as  g o re d  a  son  o r  a  d a u g h te r , a c c o rd in g  to  t h i s  
judgem ent ( i . e .  d e a th  p e n a l ty  o r  ransom ) s h a l l  i t  be done un to  h im ". 
H e rtz  (P e n ta te u c h  n o te  F .)  s a y s , t h i s  v e r s e  i s  r a t h e r  p u z z l in g  
and o u t  o f  p la c e  -  a s ,  why sh o u ld  th e re  be any d i f f e r e n c e  w h e th e r 
th e  ox h a s  g o re d  th e  m a s te r ,  h i s  w ife ,  a  son o r  a  d a u g h te r  -  b u t  
c a n



can b e  u n d e rs to o d  when c o n s id e r in g  th e  g r e a t  m o ra l d i f f e r e n c e  
betw een  th e  c i v i l  l e g i s l a t i o n  o f t t h e  T orah  and th e  code o f  
H ansnurabi. "F or exam ple , i f  th e  j e r r y b u i l d e r ,  by h i s  f a u l t y  
c o n s t r u c t io n  o f  a h o u se , c a u se s  th e  d e a th  o f  th e  ow ner, th e  
j e r r y b u i l d e r  i s  k i l l e d ;  b u t  i f  he c a u se d  th e  d e a th  o f  th e  so n  
o f  d a u g h te r  o f th e  ow ner, th e / n o t  th e  j e r r y b u i l d e r  b u t  h i s  son  
o r  d a u g h te r  i s  k i l l e d .  T h is  i l lu m in e s  a  p a s sa g e  ( S x .2 1 ,3 1 )  i n  
th e  M osaic c i v i l  code w hich no one c o u ld  e v e r  e x p la in  u n t i l  th e  
d is c o v e ry  o f  th e  Ham urabi code • • • » •  P r o f .  B. M U eller ( D ie G e se ta e  
Hammurabis und i h r  V e r h a e l tn i s s  z u r  m o sa isc h e n  G e se ta g e b u rg . V ienna 
1903) rem in d s u s  t h a t  m  th e  p rem o sa ic  age i f  a  g o r in g  ox  
k i l l e d  a  man, fihe owner o f  th e  ox was k i l l e d ;  i f ,  how ever, he  
k i l l e d  a  son  o r  a  d a u g h te r  th e n  n o t th e  ow ner o f  th e  o x , b u t  
h i s  son  o r  h i s  d a u g h te r  was k i l l e d .  By t h i s  one u n o b tru s iv e  
c la u s e  "w h e th e r he have g o re d  a  son o r  have g o re d  a  d a u g h te r ,  
a c c o rd in g  to  t h i s  judgem en t s h a l l  i t  be done u n to  him " -  th e  
T orah  sw eeps away an  in fam ous c h a r a c te r  o f  human j u s t i c e " .

I t  i s  p e rh a p s  a p p r o p r ia te  to  r e f e r  h e re  to  th e  Cam bridge 
Bibles^* com m entary on D t .2 4 , l6  w here i t  i s  r e c o rd e d  t h a t  K ing 
Amaziah” (2K. 1 4 ,6 )  when he p u t  to  d e a th  th e  a s s a s s in s  o f  h i s  
f a t h e r  " d id  n o t  to u ch  t h e i r  c h i ld r e n  i n  acc o rd a n c e  w i th  th e  
M osaic i n ju n c t io n  t h a t  c h i ld r e n  sh o u ld  n o t  d ie  f o r  th e  s in s  o f  
t h e i r  f a t h e r s " .

The p e n a l ty  i n  th e  c a se  o f  th e  g o r in g  o f  a  s la v e  o r  m aid  
i s  30 S h e k e ls  (E x .2 1 ,3 2 ) .  S a a ls c h u tz  (Das M osaische R ech t 
p . 546) s u g g e s ts  t h a t  t h i s  v e r s e  d e a ls  w ith  a  non I s r a e l i t e  
s e r v a n t .  He h a s  no G eel w ith  whom th e  owner c o u ld  have come 
to  te rm s . T h e re fo re , t h i s  law  i s  d i f f e r e n t  from  th e  one s t a td d  
i n  v e r s e  3 0 . Where an ox  g o re s  a n o th e r ,  th e  g o r in g  ox i s  s o ld  
and th e  money a s  w e l l  a s  th e  dead  an im al a re  d iv id e d  (v*35)* I f  
th e  ox w as w ont to  g o re ,  th e  owner o f  th e  dead  ox m ust be p a id  
i n  f u l l ,  i n  r e t u r n  f o r  th e  dead  b e a s t  (v * 3 6 ). I f  a  man k i l l s  
an  an im al he m ust r e p la c e  i t  (L ev .2 4 ,1 8 .2 1 ) .  S im i la r ly  th e
H i t t i t e  Code ( p a r . 8 6 , 9 8 ,1 0 0 -1 0 7 * c f .7 0 -8 6 ) .

I f  a  p i t  was l e f t  open w ith o u t  r e p la c in g  th e  c o v e r in g  and 
a  p a s s in g  ox  o r  a s s  f e l l  t h e r e i n ,  th e  ow ner o f  the  p i t  m ust make 
good th e  damage. He r e p la c e s  th e  an im al by p a y in g  i t s  p r i c e  
(E x .2 1 ,3 4 ) .  The owner i s ,  l ik e w is e ,  e x h o r te d  n o t to  se n d  d e s ig n e d ly  
h i s  c a t t l e  to  g ra z e  I n  a  s t r a n g e  f i e l d ,  f o r  i t  o b k io u s ly  
am ounts to  th e  s t e a l i n g  o f  th e  goods o f  h i s  n e ig h b o u r . Damage 
cau se d  to  th e  n e ig h b o u r 's  p r o p e r ty  th ro u g h  f i r e  m ust a ls o  be 
made good . In  th e  l a s t  m en tio n ed  c a s e s  r e s t i t u t i o n  m ust be  
made from  th e  b e s t  o f  h i s  f i e l d  and v in e y a rd  (E x # 2 2 ,4 ) .

A v e ry  im p o r ta n t  d i r e c t i o n  a g a in s t  c a u s in g  w anton damage 
i s  t h a t  w hich i s  g iv e n  f o r  th e  c o n tin g en c y  o f  w a r. I t  p r o h i b i t s ,  
i n  th e  case  o f  a  s ie g e ,  th e  d e s t r u c t io n  o f  any t r e e  t h a t  may b e a r  
f r u i t ,  s in c e  i t  c o n s t i t u t e s  a  food  f o r  man (D t.2 0 ,1 9 )*  The 
c u t t i n g  o f  any t r e e ,  a t  a l l ,  i s  o n ly  th e n  j u s t i f i e d  i f  i t  i s  
a b s o lu te ly  r e q u i r e d  t h a t  " th o u  s h a l t  b u i ld  b u lw a rk s  a g a in s t  th e  
c i t y  t h a t  m aketh  w ar w ith  th e e  u n t i l  i t  f a l l s "  ( v .2 0 ) .  The 
f r u i t  i s  an e s s e n t i a l  fo o d  f o r  th e  p e o p le  o f  th e  b e s ie g e d  c i t y  
a s  i t  may a ls o  become f o r  the  v i c t o r s .  G e n e ra lly , when we 
c o n s id e r  the  a n c ie h t  p r a c t i c e  o f  w aging t o t a l  w ar, i n  th e  se n se  
o f  c o m p le te ly  d e s t r o y in g  and d e v a s ta t in g  a l l  t h a t  b e lo n g e d  to  th e  
enemy (If .P . P a t te r s o n ,  a r t i c l e  War se c .7 *  E .R .E . ) . .  t h i s  
B i b l i c a l  i n ju n c t io n  i s  o f  th e  h ig h e s t  m o ra l s i g n i f i c a n c e .  The 
im p o rtan ce  o f  t r e e s ,  o r  w oods, to  p r o t e c t  th e  c i t i e s  i n  o r d e r  
to  p re v e n t  th e  e x p an sio n  o f  th e  d e s e r t  m ust have been  w e l l  known 
i n  E g y p t. The Z io n i s t  movement h a s  a d o p ted  i n  P a le s t in e  a 
s p e c i a l  a f f o r e s t r a t i o n  p o l ic y ,  and m i l l io n s  o f  t r e e s  have b een  
p la n te d  th e r e  to  a id  th e  i r r i g a t i o n  o f  th e  c o u n try  w hich  h a s  b een  
so n e g le c te d  b y  th e  n a t iv e s .  >

The r o o f  o f  a  house was r e q u i r e d  to  have a  p a r a p e t  to  a v o id



anyone f a l l i n g  from  i t  ( D t .2 2 ,8 ) .  T h is  i n ju n c t io n ,  how ever, 
ban  o n ly  be p r o p e r ly  u n d e rs to o d  i f  i t  i s  rem em bered t h a t  i n  
E a s te rn  c o u n t r i e s  th e  h o u se s  have f l a t  r o o f s ,  w h ich  a ls o  s e rv e d  
su ch  p u rp o se s  a s  d o m e s tic e u se , s le e p in g  and r e s t i n g  i n  th e  
e v en in g  a f t e r  th e  h o t  d ay . I t  w i l l  be n o t ic e d  t h a t  th e  p e n a l ty  
f o r  f a i l i n g  to  b u i ld  th e  fe n c e  i s  n o t  g iv e n ,  and  i f  we com pare
t h i s  v e r s e  w ith  th e  in ju n c t io n  n o t  to  le a v e  open a  p i t  (E x .2 1 ,
3 3 * 3 4 ), we f i n d  t h a t  on th e  q u e s t io n  o f  p e n a l ty  f o r  i n j u r i n g  a  
human b e in g  i t  i s  s i l e n t .  P e rh a p s  th e  r e a s o n  f o r  i t  i s ,  t h a t  th e  
la w g iv e r  e x p e c ts  s p e c i a l  c a re  from  a human b e in g .  As t h i s  
c a n n o t be  e x p e c te d  from  ah a n im a l, th e  law p r o v id e s  th e  am ount 
and tim e  o f  r e s t i t u t i o n  f o r  th e  damgge i n f l i c t e d .  S im i la r ly ,  
th e  M ishnah (B .K .5 ,6 ) .  T h is  com parison  i s  a ls o  o f  g r e a t  
im p o rtan ce  to  o u r  c r i t i c a l  e x a m in a tio n  a s  i t  shows t h a t  b o th  
Exodus and Deuteronom y have th e  same p r i n c i p l e  and p o i n t  to  
one l e g i s l a t i n g  a u t h o r i t y .

R e p a ra tio n  g e n e r a l l y  was made i n  two m odes; a )  by the  
paym ent o f  m oney, a s  i n  th e  c a se  o f  th e  s la v e  who i s  k i l l e d  
by a  b e a s t ,  o f  f i r e  e t c . ,  o r  by b )  by r e p l a c in g  i n  k in d ,  a s  /
i n  t h e  c a se  o f  t h e f t ,  damage by an ox e t c .

The M ishnah (B .K . 1 ,1 - 6 )  c l a s s i f i e s  f o u r  p r im a ry  c a u s e s  o f  
i n j u r y  o r  damage w hich in c lu d e  many k in d re d  ty p e s .  They a re  
th e  ox , th e  p i t ,  th e  c ro p  d e s t r o y in g  b e a s t ,  i . e .  by t r e a d in g  
on  th e  c ro p s , and  th e  f i r e .  I t  c o n ta in s  s p e c i a l  r e g u l a t i o n s  
f o r  damages th ro u g h  n a t u r a l  c a u se s  (T a a n .3 ,4 - 8 ) .  I t  h a s  a ls o  
d e t a i l e d  r u l e s  c o n c e rn in g  th e  p r e v e n t io n  o f  i n j u r y  to  th e  p u b l ic  
and i t s  p r o p e r ty .  Thus, i t  r e g u l a te s  how to  lo o k  a f t e r  p u b l ic  
w ays, p r e s c r i b e s  th e  s i z e  o f  b u i ld in g s ,  f e n c e s ,  and a n y th in g  
p r o j e c t i n g  from  them , th e  law s o f  c l e a n l in e s s  e t c .  (S h e k .1 ,1 ;
B .K .1 ,312 ,8 * 3 ,1-85  b .m .1 0 ,4 .5 ;  b . b .2 ,5 -9 * 1 4 *  3 ,8 .1 8 * 6 ,7 ) .  The 
g o r in g  o f  a  freem an , s la v e  o r  m aid  i s  t r e a t e d  i n  Ar*3>3$ B .K .2 ,4 t  
4 ,5*  A lthough  th e  ox i s  m o s tly  m en tio n ed , th e  same law  a p p l i e s  
e q u a l ly  to  a l l  b e a s t s  who cau se  i n ju r y  o r  dam age. The r e a s o n  
why th e  ox i s  m o s tly  r e f e r r e d  to  can be e x p la in e d  by th e  f a c t  t h a t  
i n  e a r l y  t im e s  th e  b e a s t  o f  b u rd en  was m o s tly  th e  ox , who, th u s ,  
had  many o p p o r tu n i t i e s  o f  c a u s in g  damage and i n j u r y .  F or in s t a n c e s  
r e f e r r i n g  to  o th e r  a n im a ls  see  E d u .6 , lB .K .5 j l» S a n h . l .4 .  Ttie s a l e  
o f  b e a r s ,  l i o n s  o r  th e  l i k e  to  th e  p u b l ic  was p r o h ib i t e d ,  b e c a u se  
p f  th e  p o s s ib le  damage th e y  may do (A.Z . 1 , 7 ) .  Dogs m ust be
k e p t  on  th e  c h a in  (B .K .7 ,7 )*  I n ju r y  cau sed  to  a b e a s t  th ro u g h  
an open p i t  i s  d is c u s s e d  in 'B .K .5> 5*7»  For i n j u r y  s u s ta in e d  by 
a  p e rs o n  th ro u g h  f a l l i n g  In to  an open p i t ,  no damages can  be 
c la im e d  s in c e  he i s  e x p e c te d  to  be  a lw ays on  th e  lo o k o u t (B.K«5»6)« 
The o b l ig a t io n s  o f  th e  owner to  lo o k  a f t e r  h i s  a n im a ls  and p r e v e n t  
them  from  d o in g  damage i s  d e a l t  w i th  i n  B .K . 1 ,1  * 3 ,8 :4 ,9 :  6 ,  2 ;
G i t . 5 ,1 .  The d e g re e s  o f  damage and r e p a r a t i o n  and v a r io u s  
e a s e s  a re  g iv e n  in  b .K . 1 , 4 : 2 ,1 - 4 : 4 ,2*5*9*6,1 *2 : 8 , 4 ;  G i t .5 * 2 .
Damages cau sed  th ro u g h  f i r e  a re  t r e a t e d  i n  B .K .2 ,2 } 3 * 6 ,4 -6 ;
B .B .2 ,2 *  I t  i s  p e rm it te d  t o  c u t  th e  t r e e s  i n  f ro m t o f  a  c i t y  
f o r  th e  p u rp o se s  o f  s ie g e  ( E ru b .1 ,1 0 ) .

SECTION 8 .

DEPOSIT.

The s u b je c t  o f  d e p o s i t  i s  t r e a t e d  i n  E x .2 2 ,6 -1 2  and L e v .5 ,2 1 -2 5 . 
G e n e ra lly , th e  d e p o s i t  m ust be  r e tu r n e d  a s  due and demanded. 
V a rio u s  c a te g o r i e s  o f  d e p o s i t  a re  m en tio n ed , and th e  c irc u m s ta n c e s  
g iv e n , in  w hich  th e  d e p o s i to r  i s  made l i a b l e  f o r  any p r o p e r ty  
l e f t  w ith  him .

I f  a  p e rs o n  lo o k s  a f t e r  money o r  goods b e lo n g in g  to  h i s



n e ig h b o u r  and i t  i s  s t o l e n  from  h i s  h o u se , he i s  b ro u g h t  befofc® 
th e  ju d g e s  to  se e  w h e th e r  h e  h a s  n o t  h im s e l f  em bezz led  any a r t i c l e #
I f  th e  t h i e f  i s  fo u n d  he p a y s  d o u b le  ( E x .2 2 ,6 - 8 ) .  I f  a  p e rs o n  
ta k e s  c h a rg e  o f  an  a n im a l and a m ish ap  o c c u r s  t o  i t ,  he s h a l l  
sw ear t h a t  he h a s  n o t  p u t  th e  a n im a l to  im p ro p e r u s e ,  i n  th e  c o u rs e  
o f  w h ich  i t  may have b e e n  h u r t ,  and  i s  th e n  r e l i e v e d  from  p a y in g  
any damages to  th e  owner ( E x .2 2 .9 ,1 0 ) .  I f  i t  i s  s t o l e n  from  
him , he makes r e s t i t u t i o n  ( v . l l ) ,  b u t  i f  i t  d ie d ,  h a s  b e e n  t o r n  
to  p i e c e s ,  h a s  h u r t  i t s e l f  w ith  f a t a l  c o n seq u e n ce s , o r  h a s  b een  
d r iv e n  away by m ara u d e rs , he  need  n o t  pay  ( v . 12 ) .

A s t r a n g e  d i f f e r e n t i a t i o n  i s  made h e re  i n  two s i m i l a r  
c a s e s .  We a r e  t o ld  f i r s t  i n  v .6  t h a t  i f  any a r t i c l e  h a s  b e e n  
s to le n  from  h i s  h o u se , he need  n o t  make r e s t i t u t i o n ,  b u t  ( v . l l )  
i f  an  an im al be s t o l e n  th e  l o s s  m ust be made good . Y e t, i f  i t  
i s  t o r n ,  no r e s t i t u t i o n  i s  made ( v .1 2 ) .  These seem in d e e d  
c o n t r a d ic to r y  and m ost u n e x p e c te d  r u l i n g s .  Now, w h ile  a  number 
o f  s u g g e s t io n s ,  by w hich  th e  d i f f i c u l t i e s  can  be r e c o n c i l e d ,  
have b e e n  made, th e  a rg u m en ts  p u t  fo rw a rd  by  S a a ls c h u tz  ( p .868f f )  
a re  v e ry  c o n v in c in g , and p e r f e c t l y  harm on ise  and j u s t i f y  th e  te x t*
We have h e re  a  c l e a r  d i s t i n c t i o n  betw een  th e  s t e a l i n g  o f  in a n im a te  
and an im ate  th in g s ,  and th e  d i f f e r e n c e s  i n  th e  c a se  o f  th e  v a r io u s  
ways o f  damage to  th e  a n im a l a re  q u i te  o b v io u s . When th e  b e a s t  
h a s  d ie d  o r  h u r t  i t s e l f ,  w as h u r t  by a n o th e r  an im al o r  w as 
c a r r i e d  awgy by  r o b b e r s ,  th e  k e e p e r  sw ears  t h a t  he h a s  n o t  
c o n t r ib u te d  a n y th in g  to  th e  damage and i s  f r e e  from  paym en t. I t  
i s  s im i la r  when he can p ro v e , by b r in g in g  e v id e n c e , such  a s  any 
b ones t h a t  have been  l e f t  o r  a  p o l lu t e d  s k in ,  t h a t  th e  an im al 
was to r n  by  a  w ild  b e a s t ,  and w hich he was u n a b le  to  p r e v e n t  (v*12 ; 
c f .G e n .3 7 , 31-33  w here J o s e p h 's  b r o th e r s  b ro u g h t h i s  b lo o d s ta in e d  
s h i r t  a s  e v id e n c e  t h a t  he was t o r n  by w ild  b e a s t s ;  a ls o  Amos 3*12 f 
c f .  1 Sam. 17*34.35$ E z e k .34 , 3- 6 ) ^  B ut i f  i t  was s t o l e n  frpm  
him , by day o r  n i g h t ,  i t  i s  c o ja tr ib u te d  to  h i s  n e g lig e n c e  4**, 
f a i l i n g  to  lo o k  a f t e r  th e  a n im a l who" w ould a lw ays be i n  th e  open 
f i e l d ,  and , t h e r e f o r e ,  he  m ust make r e s t i t u t i o n  ( c f .  G en .3 1 ,3 9 )*
I n  a d d i t i o n  to  i t  he w i l l  h a v e , p ro b a b ly , r e c e iv e d  paym ent fo r*  feed ing  
o f  th e  a n im a l. B u t, when one k eep s  goods "and th e y  a re  s to l e n  
from  h i s  h o u se " , ( v .o )  th e  p r o p o s i t io n  i s  e n t i r e l y  d i f f e r e n t .
U nlike th e  sh e p h e rd , who i s  c o n tin u o u s ly  w ith  th e  sh e e p , th e  
g u a rd ia n  may n o t  be a lw ays in  th e  house to  w atch  o v e r th e  g o o d s .
And, s in c e  a  t h e f t  h e re  i s  an  au d ac io u s  p r o p o s i t io n ,  a s  i t  
m eant b re a k in g  in to  th e  h o u se , th e  k e e p e r  i s  f r e e  on g iv in g  an  
o a th .  A l  th e  c a s e s ,  how ever, a re  p u n ish a b le  sh o u ld  i t  be p ro v ed  
t h a t  th e  k e e p e r  h a s  e i t h e r  s to l e n  th e  g o o d s , i t  b e in g  t h e f t ,  o r  
h a s  b y  h i s  n e g lig e n c e  h e lp e d  i n  th e  d e a th , i n ju r y  o r  d is a p p e a ra n c e  
o f  th e  an im al ( v .8 ) The i d e n t i t y  o f  th e  c a s e s  r e g a r d in g 'th e  
r e s p o n s i b i l i t y  o f  th e  sh e p h e rd  i n  Exodus 2 2 ,1 1  and G enesis  31*39 
shed  r a t h e r  i n t e r e s t i n g  l i g h t  on th e  h ig h e r  c r i t i c a l  th e o ry  
(S k in n e r . G e n e s is .I .C .C . d .3 9 8 )  t h a t  th e  fo rm e r  b e lo n g s  to  E . and 
th e  l a t t e r  to  J .  -----------

The c a se  o f a p e rs o n , such a s  a  d e p o s i te e ,  who r e g r e t s  
l a t e r  h i s  m is a p p ro p r ia t io n  o f  any goods, i s  d e .a lt  w ith  i n  L e v .5 ,
21 - 2 5 . To encou rage  th e  f r e e  c o n fe s s io n  o f  a  c rim e , a  lo w er 
f in e  i s  f ix e d  i f  he r e s t o r e s  h im s e lf  th e  a r t i c l e  oir i t s  
e q u iv a le n t ;  - t t  i s  one f i f t h  o f  th e  v a lu e  o f th e  a r t i c l e .
R e fe re n c e s  to  d e p o s i t  w i l l  a ls o  be found  i n  J e r . 4 0 ,7 :4 1 ,1 0 ;  2  Mac.
3,10,l$*9,255cf. Ps.31, 5.

The Code o f  Hammurabi d e a ls  w ith  d e p o s i t  i n  p a r .  112, 120- 
126 , 263 ,266  and p a y s  much a t t e n t i o n  to  th e  com m ercial s id e  o f  
th e  m a t t e r .  The A s sy r ia n  Code sa y s  v e ry  l i t t l e  on th e  s u b je c t  
( p a r .1 , 6 ) .  W hile th e  H i t t i t e  Code ( p a r .45 ,75> 78) t r e a t s  
d e p o s i t  in  a  m anner s im i l a r  to  t h a t  in  th e  P e n ta te u c h .

The M ishnah d e a ls  w ith  the  s u b je c t  o f  d e p o s i t  i n  g r e a t e r  
d e t a i l .  I t  enum erates c e r t a i n  com m odities, and , i n  c a s e s  o f  
damage, h a s  l a i d  down th e  amount and way o f  r e s t i t u t i o n .  They



a re  found  r e g a rd in g  f r u i t  i n  &.M .3 , 7 5 v e s s e l s ,  i b i d  3 *9 * money, 
i b i d  3 , 1 0 ? th e  p e rs o n  who d e a l s  w i th  money e x ch an g e , i b i d  3 » li>  
th e  c o n d i t io n  o f  r e p la c e d  a r t i c l e s ,  i b i d ,  3 *i£* c ra f tsm a n *  s 
c a re  o f  r e p a i r s ,  b .K .9 ,3 * ^ *  ^he M isEnah a ls o  m akes a  d i f f e r e n c e  
i n  th e  d e g re e  o f  th e  c a re  o f  th e  p a id  and th e  u n p a id  g u a rd ia n  
CB.M.7 , 8 ) .  I t  i n t e r p r e t s  f ix .2 2 ,6 .7  a s  r e f e r r i n g  to  an  u n p a id  
g u a rd ia n  and v . 9-12  t o  th e  p a id .
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SECTION E .

DEBT AND INTEREST.

The law s o f  d e b t  and i n t e r e s t  c o n c e rn in g  th e  I s r a e l i t e  a r e  
s t a t e d  i n  jjjx. 2 2 ,2 4 ;  L ev. 2 5 ,3 5 -3 7 , and D t .2 3 ,2 0 .2 1 .
B r i e f ly j  th e y  e n jo in  th e  I s r a e l i t e  to  le n d  money to  h i s  
im p o v e rish ed  f e l lo w  I s r a e l i t e  w ith o u t  ta k in g  any i n t e r e s t  
o r  in c r e a s e  on  a n y th in g  l e n t  in  k in d , and p r o h i b i t ^  him from  
t r e a t i n g  th e  d e b to r  o th e rw is e  th a n  a  b r o t h e r .

TO u n d e rs ta n d  th e  in a d e q u a te  n a tu re  o f  th e  l e g i s l a t i o n  
and th e  s i m p l i c i t y  o f  th e s e  la w s , we m ust remember t h a t  th e y  
a re  law s o f  an a g r i c u l t u r a l  S ta te  w ith  no n e c e s s i t y  f o r  an 
e la b o r a te  c r e d i t  sy stem , in  w hich  f o r m a l ly ,  d e b ts  w ould be 
r ld u c e d  t o  a  minimum. I t  i s ,  t h e r e f o r e ,  n o t  s u r p r i s in g  
t h a t ,  e x c e p t  f o r  th e  g e n e r a l  p r i n c i p l e s ,  n o th in g  e l s e  i s  
s a id  in  r e g a r d  to  d e t a i l s ,  n o r ,  so i t  seemed to  th e  la w g iv e r ,  
was more r e q u i r e d  by a  p e o p le  who w ould each  l i v e  u n d e r  h i s  
v in e  and f i g  t r e e .  B ut some law s w ould be r e q u i r e d ,  f o r  
th e r e  w ould  b e  some p e o p le  l i v i n g  i n  tow ns, and l i f e  b r in g s  
a l l  s o r t s  o f  t im e s ;  t h e r e f o r e ,  p r o v is io n s  f o r  lo a n s  had  to  be  
m ade, and d i r e c t i o n s  g iv e n ,  r e g a rd in g  th e  c r e d i t o r 's  t r e a tm e n t  
o f  th e  d e b to r .  The landow ner, may, a g a in ,  be  a f f e c t e d  by 
a d v e rse  c irc u m s ta n c e s ,  such  a s  a  bad  c rop  ( c f  .N e h .5 ,3 ) , 
d is e a s e  t h a t  may h i t  a  f i e l d ,  m ism anagem ent, l a z in e s s ,  n e g lig e n c e  
and o th e r  f a c t o r s  may b r in g  p o v e r ty .  To g e t ,  th e n ,  th e  
fa rm e r  on  h i s  f e e t  a g a in , he w ould need  to  borrow  money, and 
a t  t h i s  s ta g e  r e g u la t io n s  re g a rd in g  d e b t,  lo a n s  and i n t e r e s t  
w ould be r e q u i r e d .

The lo a n s  g e n e r a l ly  w ould be s m a ll ,  and a s  such  w ere to  
be c o n s id e re d  more o f  th e  n a tu re  o f  a id  in  tim e  o f  d i s t r e s s ,  
th a n  com m ercial t r a n s a c t i o n s .  The Penfcateuchal la w s , t h e r e f o r e ,  
sh o u ld  more a p t l y  be te rm ed  P oo r Laws o r  Laws o f  Hum anity 
r a t h e r  th a n  law s o f  d e b t and  i n t e r e s t ,  f o r  * thou  le n d  money 
to  any o f  my p e o p le  w ith  th e e  t h a t  i s  p o o r*  (E .2 2 ,2 4 ) .

"The p r e s e n t  law  d a te s  from  a  tim e  w h e n .. .  th e  system  
o f  com m ercial lo a n s ,  a s  p r a c t i c e d  in  modern t im e s , had  n o t  
y e t  sp ru n g  u p , and a l l  lo a n s  w ere v i r t u a l l y  c h a r i t a b l e  o n es  
(D r iv e r ,  Deuteronom y, I .C .C .P .1 7 8 ) .  In  m odern tim e s  money 
i s  commonly l e n t  f o r  com m ercial p u rp o se s , to  e n a b le  th e  
b o rro w e r to  in c r e a s e  h i s  c a p i t a l  and fJevplep h i s  b u s in e s s ;  
and i t  i s  a s  n a tu r a l  and p ro p e r  t h a t  a  r e a s o n a b le  paym ent 
sh o u ld  be  made f o r  th e  lo a n  ( i . e .  th e  h i r e )  o f  a  h o u se , o r  any 
o th e r  com m odity. B ut t h i s  u se  o f  lo a n s  i s  a  m odern developm en t ' 
i n  a n c ie n t  t im e s  money was commonly l e n t  f o r  th e  r e l i e f  o f  
p o v e r ty  b ro u g h t a b o u t b y  m is fo r tu n e  o r  d e b t;  i t  p a r to o k  th u s  
o f  th e  n a tu re  o f  c h a r i ty :  to  ta k e  i n t e r e s t  o n  money th u s  l e n t  
was f e l t  to  be m aking gaxn o u t  o f  a  n e ig h b o u r 's  n e ed . The 
lo a n s  on  w hich  i n t e r e s t  was p r o h ib i t e d ,  w ere th u s  o r i g i n a l l y  
n o t  ad v an ces o f  money nedded f o r  th e  developm ent o f  a  
com m ercial in d u s t ry ,  b u t  advances in te n d e d  f o r  th e  r e l i e f  o f  
d e s t i t u t i o n *  ( i b i d  p . 267)*

I t  i s  th e  I s r a e l i t e s  d u ty  to  see  to  i t  th a £ - h i s  f e l lo w  
man does n o t  d ie  o f  s t a r v a t io n .  * I t  was c e n t r t f le s ,  m i l l e n i a ,  
b e fo re  th e  w o rld  o u ts id e  I s r a e l  le a rn e d  t h i s  eT em entary  d u ty .  
C o n s ta n tin e  i n  315  i s  th e  f i r s t  European r u l e r  to  have e f f e c t e d  
p o o r  r e l i e f  l e g i s l a t i o n ,  o n ly  to  be  r e p e a le d  by  J u s t i n i a n  two 
c e n tu r ie s  l a t e r .  I t  was n o t  t i l l  th e  days o f  Queen E l iz a b e th  
t h a t  p o o r  r e l i e f  came to  b e  re c o g n is e d  a s  a  d u ty  o f  th e  S t a t e .



O th e r  s t a t e s  fo llo w e d  E n g la n d 's  esiample in  th e  n in e te e n th  
c e n tu r y " (H e r tz  P e n ta te u c h  on  L e v .2 5 ,3 5 ) .  I t  m ust b e  p o in te d  
o u t  a t  t h i s  s t a g e ,  t h a t  th e  M osaic c o n c e p tio n  o f  p o o r  r e l i e f  
i s  e n t i r e l y  d i f f e r e n t  from  and m ust n o t  be  a s s o c i a t e d  w i th  
th e  id e a  o f  a lm s. A lthough  th e  g iv in g  o f  a lm s i s  now here 
m en tio n ed  i n  th e  P e n ta te u c h , n o r  i s  i t  r e s t r i c t e d  and w i l l  
have p ro b a b ly  b e en  en co u rag ed , th e  lo a n  to  th e  p o o r  was to  
be  p r o p o r t io n a te e to  h i s  n e e d s . I t  was in te n d e d  n o t a s  an 
a c t  w hich  w ould  o n ly  p ro lo n g  th e  agony, th e  p o v e r ty  o f  th e  
p o o r , b u t  a s  an  i n s t i t u t i o n  d e s ig n e d  'to  change ■ ■ rad ically  
th e  s i t u a t i o n  and h e lp  th e  im p o v e rish ed  o r  th e  p e rs o n  la n d e d  
In to  d e b ts  to  e a rn  h i s  l i v e l ih o o d  and r e g a in  h i s  e q u i l ib r iu m  
and s e l f  r e s p e c t .  T here i s  no q u e s t io n ,  a s  i n  th e  Roman Lew, 
t h a t  " i f  th e  d e b to r  was u n a b le  to  re p a y  th e  sum advanced  to  
him, th e  Roman c r e d i t o r  c o u ld  im p riso n  him in  a p r i v a t e  
dungeon, c h a in  him to  a  b lo c k , s e l l  him in to  s la v e r y ,  o r  k i l l  
him . W ith such  a  d e i f i c a t i o n  o f  p r o p e r ty ,  i t  i s  sm a ll  wonder 
t h a t  p o v e r ty  was i n  i t s e l f  c o n s id e re d  d is h o n o u r in g ;  and t h a t  ■ 
p i t y  f o r  th e  p o o r was lo o k ed  upon a s  a s i c k ly  s e n t im e n t a l i t y ,  
unw orthy o f  th e  f r e e  man, Seneca th in k s  i t  n a tu r a l  to  r e c o i l  
i n  h o r r o r  from  a p o o r man; and P la u tu s  d e c la r e s  f e e d in g  th e  
hungry to  be  c r u e l ty ,  b e ca u se  i t  m ere ly  p ro lo n g s  a  l i f e  o f  
m is e ry * .(H e r tz  n o te  D .3 ,3  on D t . ) .

I s r a e l ' s  la w g iv e r , c o n s id e r s ,  th e n , d e b ts  a  r e s u l t  o f  
th e  in c id e n c e  o f  bad  tim e s  and lo o k s  upon th e  d e b to r  a s  a  
p e rso n  who g o t  in to  d e b ts  owing to  e x te r n a l  c irc u m s ta n c e s  
beyond h i s  c o n t r o l ,  and i s ,  t h e r e f o r e ,  e n t i t l e d  t o  s p e c i a l  
c o n s id e r a t io n  from  h i s  f e l lo w  men.

The law o f  d e b t  and i n t e r e s t  i s  v iew ed a s  an  o b l ig a t io n  
on th e  more p ro s p e ro u s  to  a s s i s t  th e  p o o r  by a  f r e e  lo a n ,  
a c c o rd in g , and i n  r e l a t i o n  to  h i s  n e e d s , w ith o u t  t r e a t i n g  th e  
a c t  a s  a  m a t te r  o f  b u s in e s s .  "As in  m odern t im e s  i t  was 
c o n s ta n t ly  th e  i n t e r e s t  t h a t  ru in e d  th e  d e b to r  where he m ig h t 
have r e p a id  th e  c a p i t a l ,  to  t h a t  th e  s o c i a l  e v i l s  w hich c ru sh e d  
th e  p o o r  w ere l a r g e ly  a s s o c ia te d  w ith  i n t e r e s t ;  th e  s im p le s t  
and m o st e f f e c t i v e  rem edy seemed to  b e  to  p r o h i b i t  i n t e r e s t  
a l t o g e t h e r .  In  o th e r  w o rd s , th e  p r i n c i p l e  in v o lv e d  i s  t h a t  
w e a lth y  men sh o u ld  s e e , i n  th e  m is fo r tu n e s  o f  t h e i r  f e l lo w s  a  
c la im  f o r  g e n e ro u s  a s s i s t a n c e  and n o t  an o p p o r tu n ity  f o r  
ad d in g  to  t h e i r  w ealth y b y  e x p lo i t in g  th e  need  o f  th e  u n f o r tu n a te " .  
( E .R .E . .  a r t i c l e  on u s u r y ) .

I f  we c o n s id e r  th e  s u b je c t  i n  th e  l i g h t  o f  th e  above 
p r e s e n t a t i o n ,  we s h a l l  u n d e rs ta n d  why i t  i s  e n jo in e d  t h a t  i f  
one le n d s  money to  any o f  h i s  p e o p le  who i s  p o o r , he sh o u ld  n o t  
be to  him  a s  a  c r e d i t o r ,  n e ith e /sh o u ld  he ta k e  i n t e r e s t .  The 
lo a n  was to  be an a c t  o r  k in d n e s s .  In  th e  S ta te  a s  e n v is a g e d  
by th e  la w g iv e r ,  th e  lo a n  w ould o n ly  be r e q u i r e d  by  such p e rs o n s  
a s  have  b een  s t r u c k  by m is fo r tu n e .  " I f  th y  b r o th e r  be waxen 
p o o r , and h i s  la n d  f a i l  w ith  th e e  ( i . e . h i s  means f a i l ) ,  th e n  
th o u  s h a l t  u p h o ld  him ( i . e .  r e l i e v e  h i s  d i s t r e s s ) ;  th o u  s h a l t  
ta k e  no )6ury  o f  him o r  in c r e a s e *  (E ev .2 5 j 35 *36 ) .  W hether 
he l e n t  nim money o r  v i c t u a l s  he was to  ta k e  no in c r e a s e  on 
them . The p o o r o r  d e b to r  was to  be  t r e a t e d  a s  a  b r o th e r .
In  s p i t e  o f  h i s  p o v e r ty  he s t i l l  rem ains h i s  b r o th e r  and i s  
to  b e  t r e a t e d  a s  such  in  a c o n s id e r a te  manner-,. The I s r a e l i t e  
i s  e x h o r te d  " i f  th e r e  be  a  p o o r man, one o f  th y  b r e th r e n ,  
w i th in  th y  g a t e s . . .  th o u  s h a l t  n o t  h a rd en  th in e  h e a r t ,  n o r  
s h u t  th in e  hand from  th in g  p o o r b r o th e r ;  b u t  th o u  s h a l t  s u r e ly  
open  th in e  hand un to  him and s h a l t  s u r e ly  le n d  him s u f f i c i e n t  
f o r  h i s  need  i n  t h a t  w hich he w a n te th  ( D t . l5 ,7 * 8 ) .

G e n e ra lly , i t  m ust be rem embered, t h a t  I s r a e l  was to  b e ,
a s  i t  in d e e d  rem ained  w h ile  i n  P a le s t in e  (se e  s e c .  6n commerce)/ 
an a g r i c u l t u r a l  comm unity. As su ch , t h e r e f o r e ,  th e  law s o f  
d e d t  w ere , i n  th e  o p in io n  o f  th e  l e g i s l a t o r ,  c o n s id e re d  to  x '
be  q u i te  a d e q u a te . When, how ever, i n  th e  f i r s t  c e n tu ry  C ^ E .^ ^



th e  s i t u a t i o n  o f  t h e  Je w ish  p e o p le  underw en t a  ch an g e , when 
th e y  engaged , b e c a u se  o f  new c irc u m s ta n c e s ,  more and more i n  
commerce and became a  t r a d in g  com m unity, th e  law s o f  d e b t  had  
to  be a l t e r e d  by th e  i n s t i t u t i o n  o f  a  new in s t ru m e n t  c a l l e d  
P ro s b u l  ( s e e  s e c .2 ) .

T hat i n  l a t e r  B i b l i c a l  t im e s  th e  t a k in g  o f  i n t e r e s t  may 
have been  p r a c t ic e d  i n  I s r a e l  i s  q u i te  p o s s i b l e .  I s i a h  (2 4 ,2 )  
r e f e r s  b i t t e r l y  to  th o se  who ta k e  u su ry , and Je re m ia h  (1 5 ,1 0 )  
sp eak s  o f  i t  i n  s i m i l a r  te rm s . E z e k ie l ,  l ik e w is e ,  condemns 
th e  t a k in g  o f i n t e r e s t  a s  a  g r e a t  s i n ,  and c o n s id e r s  r ig h te o u s  
th o se  who ta k e rn o n e  (E zek . 1 8 , 8 . 1 3 .1 ( ^ 2 2 ,1 2 f . ;P s .  1 5 ,5 * 3 7 ,2 6  
109*11* P r .2 8 ,8 ) .  A lso , Nehemiah (5 ,1 1 )  c a l l s  upon th e  r i c h  
n o t to  ta k e  any i n t e r e s t ,  and i t  h a s  b een  su g g e s te d  t h a t  t h i s  
p a ssa g e  r e f e r s  to  a  r a t e  o f  i n t e r e s t  am ounting  e i t h e r  to  
1 o r  12 p e r  c e n t  p e r  annum. T h is  i n t e r p r e t a t i o n  o f  th e  t e x t  
i s ,  how ever, m ost d u b io u s . In  Egypt th e  i n s t i t u t i o n  o f  
i n t e r e s t  was known v e ry  e a r l y .  B o c ch o ris  in tro d u c e d  th e  
lo a n in g  f o r  i n t e r e s t  in  718-712 B .C . a t  th e  r a t e  o f  30% p e r  
annum f o r  lo a n s  o f  money, and 33+V3% g r a i n .  A r a t e  o f  1 1 , 
13 and ^0% was ta k e n  i n  a n c ie n t  B abylon  (H .S .H .R .K . . a r t i c l e  
on u s u r y ; .  The d u ty  o f  re p a y in g  a d e b t i s  c l e a r  ( s e e  
commandment n o t  to  c o v e t o t h e r 's  p o s s e s s io n s ) ,  b u t  i f  th e  
d e b to r  c a n n o t re p a y  and h i s  p o v e r ty  i s  l e g i t im a t e ,  he m ust 
n o t  be t r e a t e d  c r u e l ly ,  n o r  h as  he th e  r i g h t  o r  can he be  
fo rc e d  to  s e l l  h i s  c h i ld  in to  s la v e r y .

I n  & his c o n n e c tio n  i t  h a s  b een  su g g e s te d  t h a t  E lf.21,7, 
w hich  r e f e r s  to  a man who h as s o ld  h i s  d a u g h te r  to  be a  
m a id s e rv a n t ,  r e f e r s  to  th e  r i g h t  o f  th e  f a t h e r  to  d is c h a rg e  
a  d e b t ,  w hich  he c o u l in o t  p ay , by s e l l i n g  h i s  c h i l d r e n . . This 
a ssu m p tio n , how ever, i s  q u i te  u n w a rra n te d . F i r s t l y ,  t h i s  
p a ssa g e  i s  one o f  a g roup  d e a l in g  w ith  th e  m a s te r 's  c o n d u c t 
to w ard s  th e  bondwoman whom he m ust t r e a t  a s  a  c o n cu b in e , o r ,  
i f  he g iv e s  h e r  to  h i s  son , a s  a d a u g h te r ,» M a id se rv a n ts  i n  
th o s e  d ay s w ere s o ld  a s  co n cu b in es  -  a p r a c t i c e  known among 
B a b y lo n ian s  and A ssy ria n s  and o th e r s  (D riv e r  C .B. on E x .2 1 ,7 )
-  " to  be  th e  secondary  w ife  o f  th e  m a s te r  o r  h i s  so n . In  
an  age o f  polygam y th e  p o s i t i o n  o f  a  concub ine  o r  second  w if e ,  
was n o t  a  d e g ra d in g  o n e . Her o f f s p r in g  had e q u a l r i g h t s  in  
m a t te r s  o f  in h e r i ta n c e  w ith  th e  c h i ld r e n  o f th e  f i r s t  w ife  
( D t .2 1 ,1 0 -1 7 )"  (H ertz  on E x .2 1 ,7 ) .  Of c o u rs e , she may have 
bfeen s o ld  b y  a  f a t h e r  who was i n  f i n a n c i a l  d i f f i c u l t i e s  o r  
was u n a b le  to  keep h e r .  But th e r e  i s  no q u e s t io n ,  a s  was 
p e rm i t te d  i n  A ssy r ia n  ( p a r . 28 , 32 ,3 9 ,4 4 * 4 9 ) and B ab y lo n ian  law  
( p a r . l l j ) ,  o f  h e r  w ork ing  o f f ,  a s  i t  w e re , th e  d e b t  a s  a  
s la v e ,  and  th e n X Ie t h e r  g o . Second ly , th e r e  i s  no r e f e r e n c e  
anywhere i n  th e  P e n ta te u c h  to  so n s , o r  to  a  p e rm is s io n  to  
s e i z e  a  d e b to r  o r  h i s  fa m ily  f o r  d e b ts  o r  a s  a p le d g e , o r  t h a t  
th e  c r e d i t o r  was a llo w e d  to  s e l l  th e  s e iz e d  d e b to r  a s  a  s l a g e ,  
a s  i n  th e  B ab y lo n ian  law (C .H .p a r .1 1 8 ) , i n  o rd e r  to  r e a l i z e  
money•

The c a se  o f the  woman (2 K .4 , l - 8 )  who com plained  to  E l i s h a  
t h a t  c r e d i t o r s  w ished  to  s e iz e  h e r  tv,o c h i ld r e n  f o r  d e b ts  o f  
h e r  l a t e  husband  (S a a ls c h u tz  su g g e s ts  t h a t  the  so n s th e m se lv e s  
may have c o n tr a c te d  th e  d e b ts ) ,  c an n o t be ta k e n  a s  p r o o f  f o r  
such  a  Hebrew p r o v i s io n .  But i t  m ust be c o n s id e re d  i n  th e  
c o n te x t  o f  th e  g e n e r a l  s t a t e  o f  a f f a i r s  i n  t h a t  g e n e r a t io n ,  
when th e  p e o p le 's  co n d u c t th ro u g h o u t was w icked , and who were 
r u le d  b y  a  b lasphem ous and s in n in g  m onarch . The p ro p h e t  
knew t h a t ,  under such  c o n d i t io n s ,  i t  was no u se  p r o t e s t i n g  
and r e s o r t e d  to  a  means w hich  w ould h e lp  pay  h e r  d e b ts .  
N ehem iah(5 , l )  was o u tra g e d  when he h e a rd  h i s  p e o p le  com plain  
t h a t  t h e i r  c h i ld r e n  w ere ta k e n  away by th e  k in g  and c r e d i t o r s .  
T hat d e b to r s  who d e l i b e r a t e l y  r e fu s e d  to  pay  t h e i r  d e b ts  w ere 
o u t la w e d / is  p e rh a p s  a l lu d e d  to  in  1 . Sam.22 ,4 ,  w here we a re  
t o l d  t h a t  some g a th e re d  around  David i n  the  cave o f  A dullam .



The q u e s t io n  o f  g iv in g  s e c u r i t y  f o r  d e b ts  h a s  o f t e n  b e en  
r a i s e d .  Some m a in ta in  t h a t  la n d  may have been  o f f e r e d  a s  a  
s e c u r i t y  f o r  th e  d e b t,  and  have r a i s e d ,  a& th e  same t im e , th e  
q u e s t io n  o f  any p o s s ib l e  c la s h  betw een  th e  law  o f  th e  R e le a se  
Y ear o f  D ebts and th e  J u b i l e .  On t h i s  I  sh o u ld  l i k e  t o  o b se rv e  
t h a t  th e  o n ly  s e c u r i t i e s  we know o f  a re  th o s e  o f  m oveable • 
a r t i c l e s  (se e  s e c .  4 .  p le d g e s ) .  T hat th e  la w g iv e r  d id  n o t  
c o n te m p la te  any la n d  becom ing s e c u r i t y  can be gauged  from  th e  
f a c t  t h a t  i t  i s  now here m en tio n ed , n o r ,  i s  i t  e x p e c te d  to  be 
i f  we v iew  th e  law s o f  d e b t from  th e  an g le  from  w hich  we have 
d is c u s s e d  them  e a r l i e r .  And even  i f  we b e l i e v e  t h a t  la n d  
was g iv e n  in  s e c u r i t y ,  th e  law o f  th e  Y ear o f  R e le a se  need  
n o t  a t  a l l  c o n tra v e n e  th e  J u b i l e ,  b ecau se  th e  lo a n s  w ould, o f  
n e c e s s i t y ,  be  sm a ll o nes and c o u ld  e a s i l y  be c o v e red  by one 
o r two y e a r s  c ro p s .  A p e rs o n  who h a s  come in to  such  a s t a t e  
t h a t  h i s  lo a n  w ould  n e c e s s a r i l y  be v e ry  l a r g e ,  w ould , 
o b v io u s ly , do b e s t  by s e l l i n g  h i s  la n d , i f  n eed  b e ,  u n t i l  th e  
J u b i l e ,  and h i r e  o u t  h i s  s e r v ic e s  (see  < sh .7»sec*3). The 
e x is te n c e  o f  s u r e t i e s  o r  c a u t io n e r s  may have been  known, 
though  th e  o n ly  r e f e r e n c e s  a re  in  G en esis  4 2 ,3 7 * 4 3 * 9 . These 
a r e ,  how ever, made in  c o n n e c tio n  w ith  th e  r e t u r n  o f  B en jam in . 
T hat th e  p d s i t io n  o f  s u r e t i e s  m ust have o f te n  b een  v e ry  
p r e c a r io u s  can  be deduced  from  P ro v .8 , l f f *11 ,15*20 ,26  e t c . ,  
where a  w a rn in g  i s  is s u e d  n o t  to  become c a u t io n e r .

In  th e  A ssy ria n  and B ab y lo n ian  Codes, a s  a l r e a d y  s a id ,  
th e  s e iz u r e  o f  th e  d e b to r ,  h i s  w ife ,  o r  p r o p e r ty  a re  
s a n c t io n e d , and s in c e  the  S ta te  does n o t  ta k e  any i n t e r e s t  in  
such  c a s e s ,  th e  c r e d i t o r  i s  l e f t  to  e x e c u te  h i s  own ju d g em en t. 
T h is  o u tlo o k  i s  e n t i r e l y  s tra n g e  to  Hebrew l e g i s l a t i o n .  These 
co d e s , i t  m ust be rem em bered, do n o t  d i s c u s s  lo a n ? ,  d e b t  and 
i n t e r e s t ,  a s  does th e  Hebrew law . from  th e  p o in t  o f  v iew  o f  
p o v e r ty  and d i s t r e s s ,  b u t  t r e a t  i t  a s  a  com m ercial s u b j e c t .  
T h e re fo re ,  th e  q u e s t io n  o f  th e  d e b t o r 's  t r e a tm e n t  i s  n o t  i n  
th e  c a ta g o ry  o f  m ercy b u t  in  t h a t  o f  b u s in e s s  ( A .C . t a b le t  A. 
p a r . 2 8 -3 2 ; C.H. p a r s . 4 9 ,5 0 ,5 2 * 1 0 0 , la n d  a s  s e c u r i t y  p a r .4 8 ) .

The M ishnah d e a l s  w ith  th e  whole s u b je c t  i n  g r e a t e r  d e t a i l .  
I t ,  o f  c o u rs e , s t r i c t l y  upholds th e  B i b l i c a l  demand n o t  to  ta k e  
u s u ry .  The R abbis a ls o  d is c u s s e d  a t  g r e a t  le n g h h  w hat i s  
u s u ry  and in c r e a s e ,a n d  w hat^no t (B .M .5 tl“,H ) *  The b o rro w e r 
m ust r e s t o r e  th e  money in  the  p la c e  l e n t  to  him (B .K .1 0 ,5)*
Bodds o f  in d e b te d n e s s  and t h e i r  modes o f  d is c h a rg e  a re  t r e a t e d  
i n  b .B .1 0 ,5 -7 ">  C r e d i to r s  ra n k  b e fo re  h e i r s  in  th e  c la im  to  
the  d e c e a se d  f a t h e r ' s  p r o p e r ty  (K e t* 9 ,2 .1 * 1 0 ,1 ) ;  b u t  th e  w ife  
r a n k s  e q u a l ly  w ith  th e  c r e d i to r s  (K e t.f i ,o ; 9 , 2 .7 * 8 ) .  C a u tio n e rs
a re  m en tio n ed  i n  b .B .1 0 ,7 *

SECTION 2 .

RET.EASfi OF DEBTS.

As we have s e e n , th e  a t t i t u d e  o f th e  Hebrew law  i s  t h a t  th e  
p o o r  m ust be a id e d ;  i t  i s  a  m o ra l o b l ig a t io n  w ith  d iv in e  s a n c t io n  
and th r e a te n e d  p u n ish m en t. Alms, Moses c o n s id e re d , o f f e r e d  
no s o lu t io n  to  th e  s t a t e  o f  p o v e r ty , a s  i t  o n ly  g iv e s  th o se  
who a re  w e a lth y  an  o p p o r tu n ity  to  evade t h e i r  r e a l  o b l ig a t io n s  
in  h e lp in g  th e  d e s t i t u t e .  I t  o n ly  p ro lo n g s  the  m ise rj: o f  th e  
p o o r , s in c e  alm s do n o t  h e lp  him  to  r e g a in  a s e l f  r e s p e c t in g  
econom ic in d ep en d en ce , and o n ly  h a s ten s  d e m o ra l is a t io n  m aking 
him f a l l  to  th e  g ra d e  o f  a  b e g g a r . Moses b e l ie v e d ,  t h a t  th e  
means th ro u g h  w hich  a lo n e  th e  p o o r co u ld  be h e lp e d , la y  i n  th e  
i n s t i t u t i o n  i n t e r e s t  f r e e  lo a n s ,  w hich , to o ,  w ould n o t  be
s u b j e c t  to  e n fo rc e d  rep ay m en t, sh o u ld  th e  p o o r  n o t  be i n  a



p o s i t i o n  to  do so by the  tim e th e  Y ear o f  R e le a se  had  a r r i v e d .  
The p o s s i b i l i t y  t h a t  the  p e o p le  may n o t  w an t to  l e n p ,  sh o u ld  
th e  R e le a se  Y ear be a p p ro a c h in g , h a s  b een  f o r s e e n  by the  
la w g iv e r .  I t  evoked from  him an e x h o r ta t io n  and a^w arn in g , 
coached  i n  th e  m ost s e v e re  te rm s , n o t  t o  h a rb o u r  "any b a se  
th o u g h t*  o f  r e f u s in g  t o  a s s i s t  th e  p o o r in  th e  a ssu m p tio n  
t h a t  he w ould n o t  re p a y  ( D t . l 5 , | . 1 0 ) .

I  sh o u ld  l i k e  to  o b se rv e  t h a t  i t  i s  n o t  a l t o g e t h e r  
c o r r e c t  to  say  t h a t  a s  th e  law  to  le n d  was n o t  e n fo rc e a b le  
by th e  s t a t e  .p o l i c e ,  i t  w ould be o f  l i t t l e  v a lu e .  We know, 
o f  o u r  own d a y s , t h a t  p u b l ic  o p in io n  i s  an im p o r ta n t  
d e t e r r e n t  from  and s t im u la n t  to  many a c t i v i t i e s  and d e e d s . A 
law  em bodied in  th e  code o f  th e  S t a te ,  th u s  g u id in g  p u b l ic  
o p in io n , w ould  have g r e a t  m o ra l fo r c e  and w ould in f lu e n c e  
p e o p le 's  d e c i s io n s .  On th e  o th e r  hand , a s  th e  p h ilo s o p h y  
o f  th e  M osaic l e g i s l a t o r  was to  g iv e  e v e ry  c i t i z e n  p e r s o n a l  
freedom , he w ould n o t  c o n te m p la te ^ o r , a t  any r a t e ,  fa v o u r  
c h e c k in g , a s  i t  w ere , th e  i n d iv id u a l  bank book and ju d g e  
him a c c o rd in g ly .

The law  o f  r e l e a s e  o f  d e b ts  was o c c a s io n e d  by th e  
r e a l i s a t i o n  t h a t  i t  may happen t h a t  th e  d e b to r  w i l l  n o t  be  in  
a  p o s i t i o n  to  re p a y  th e  lo a n ;  t h e r e f o r e ,  i t  can be  te rm ed  a  
law  o f  b a n k ru p tc y . I t  was to  a c t  "a s  a s t a t u t e  o f  l i m i t a t i o n  
o r  a  b a n k ru p tc y  law  f o r  th e  p o o r d e b to r ,  i n  d is c h a rg in g  h i s  

S t a b i l i t y  f o r  d e b ts  c o n tr a c te d ,  and in  e n a b l in g  him to  s t a r t  
l i f e  anew on an e q u a l  fo o t in g  w ith  h i s  n e ig h b o u rs , w ith o u t  
th e  f e a r  t h a t  h i s  f u t u r e  e a rn in g s  w i l l  be s e iz e d  by h i s  
fo rm er c r e d i t o r s "  (J .E . on S a b o a t ic a l  Y e a r) .

Hebrew law  l a i d  down t h a t  on th e  a r r i v a l  o f  th e  
s t a t u t o r y  S a b b a t ic a l  Y ear, i . e .  th e  se v e n th  y e a r ,  a  r e l e a s e  
w ith  r e g a rd  to  d e b ts  s h a l l  be d e c la r e d  i n  th e  fo llo w in g  m anner; 
" e v e ry  c r e d i t o r  s h a l l  r e l e a s e  t h a t  w hich he h a th  l e n t  u n to  
h i s  n e ig h b o u r ; . . . a n d  h i s  b r o th e r ;  b ecau se  th e  L o r d 's  r e l e a s e  
h a th  b een  p ro c la im e d * . (D t. 1 5 ,2 ) .  In te n d e d , a s  t h i s  law  i s ,  
f o r  an a g r i c u l t u r a l  community i n  w hich  ev ery  fa m ily  h a s  i t s  
hom estead , th e  lo a n  was an a c t  o f  k in d n e s s  r a t h e r  th an  a ... 
b u s in e s s  t r a n s a c t i o n .  "The c h iv a l r y  to  th e  p o o r w i l l  a p p e a r  
more s t r i k i n g  when we r e c a l l  th e  b a rb a ro u s  t r e a tm e n t  o f  th e  
d e b to r  i n  a n c ie n t  Rome. I f  th e  d e b to r  was u n a b le  to  stake 
repaym en t w i th in  t h i r t y  days a f t e r  th e  e x p i r a t io n  o f  th e  
te rm  a g re ed  upon, th e  law  o f  the  Twelve T ab les  p e rm it te d  th e  
c r e d i t o r  to  keep  him in  c h a in s  f o r  s ix ty  d a y s , p u b l ic ly  
e x p o sin g  th e  d e b to r  and p ro c la im in g  h i s  d e b t .  I f  no p e rs o n  
came fo rw a rd  to  pay th e  d e b t,  th e  c r e d i t o r  m ig h t s e l l  him 
in to  s la v e ry  o r  p u t  him to  d e a th . I f  th e re  w ere s e v e r a l  
c r e d i t o r s  th e y  m ig h t c u t  him to  p ie c e s ,  and ta k e  t h e i r  sh a re  
o f  the  body i n  p r o p o r t io n  to  t h e i r  d e b t" (H e r tz  on E x .2 2 ,2 6 ) .

I n  my o p in io n  th e  £aw o f  R e lease  o f  D ebts i s  f a i r  and 
j u s t i f i e d .  n o r, i t  m ust n e v e r  be f o r g o t te n  t h a t  the  p e rso n  
who l e n t  was in  a p o s i t i o n  to  do so ,v S 6& t h e  o b l ig a t io n  on th e  
d e b to r  to  re p a y  was e q u a l ly  s t r o n g ;  and any d e b to r  w ish in g  
l a t e r  to  re p a y  the  d e b t, a  w ise  s te p  t h a t  w ould w e l l  pay  in  
a  community, was c e r t a i n l y  a llo w ed  and en co u rag ed  to
do s o .  K e i l  (B ib lisc h e A rc h e o lo g ie  2 ,1 0 )  s u g g e s ts  t h a t  th e  
law  o p e ra te d  a s  an a r r e s t  on th e  c o l l e c t io n  o f  d e b ts ;  " th e r e  
i s  e n jo in e d  on  th e  c r e d i t o r ,  f o r  t h i s  y e a r ,  d u r in g  w hich no 
c ro p s  c o u ld  be g a th e re d ?  a  le a v in g  o v e r ( i . e .  r e s p i t e )  n o t  
r e m is s io n  o r  a c q u i t t a l "  (V e r in d e r , My N e ig h b o u r 's  Landmark 
p .7 5  n o te  2 ) .  M ic h a e lis ,  (M oaaischea. R ech t par.l5ti>  ̂
t o o ,  th in k s  t h a t  th e  Year o f  R e le ase  g ra n te d  o n ly  a  po stp o n em en t 
o f  paym ent and n o t  a com p lete .rem ission  o f  th e  d e b t .  He 
sa y s  t h a t  th e  Hebrew "Shammath" means to  le a v e  o v e r ,  to  r e s t ,  
a s  i n  Exodus 2 3 ,1 1  "T ishm tenah" to  l e t  i t  r e s t , n o t  f o r  e v e r ,  
b u t  f o r  t h a t  y e a r  a lo n e . He, t h e r e f o r e ,  co n c lu d ed  t h a t  i t
w as p r o h ib i t e d  to  demand th e  paym ent from  th e  d e b to r  i n  th e



S a b b a t ic a l  y e a r  o n ly .  He m a in ta in s  t h a t  s in c e  t h i s  Y ear o f  
R e le a se  c o in c id e d  w ith  th e  S a b b a t ic a l  Y ear on w hich  th e  la n d  
la y ^ f a l lo w ^ { a g r ic u l tu r e  was a t  a  s ta n d  s t i l l ,  t h e r e  w as, th e n , 
no income m  consequence  t h e r e o f .  A l l  so u rc e s  o f  income a r e  
i n  such  a y e a r  a t  a low ebb^ and repaym en t o f  d e b t  c o u ld  n o t  
th e n  be e x p e c te d .

These ■tiews, how ever, c a n n o t be su p p o r te d , s im p ly  b e c a u se  
th e  e x h o r ta t io n s  i n  D t .1$ , 9 . 10 to  le n d  to  and a s s i s t  th e  
im p o v erish ed  b r o th e r ,  i n  s p i t e  o f  th e  n e a rn e s s  o f  th e  Y ear o f  
R e le a se , and  th u s  n o t  to  assume t h a t  th e  lo a n  w ould n o t  be  
re p a y e d , speak  p l a i n l y  a g a in s t  i t .  In  th e s e  a d m o n itio n s  th e  
l e g i s l a t o r  shows c l e a r l y  h i s  know ledge o f  human w eakness and 
t h e r e f o r e ,  deems i t  n e c e s s a ry  to  i s s u e  a w a rn in g , a m a t te r  
w hich w ould be u n c a l le d  f o r  i f  th e  R e lease  Y ear a c te d  o n ly  a s  
a  postponem en t o f  paym ent f o r  tw e lv e  m onths ( c f .N e h .1 0 ,3 1 ) . I t  
i s #f u r t h e r  n o t ,b o r n  o u t by th e  g r e a t  e f f o r t s  i t  th e  M ishnah to 
c irc u m v e n t t h i s  law  by i n s t i t u t i n g  the  P ro s b u l (se e  b e lo w ).
T his w ould n o t  be th in k a b le  i f  t r a d i t i o n > in  any way su p p o r te d  
th e  a ssu m p tio n  o f  postponem en t o n ly ; th e  R abb is w ould have 
c e r t a i n l y  s e iz e d  t h i s  ev id en ce  in  o rd e r  n o t  to  b rea ft a 
P e n ta te u c h a l  commandment. O b v io u sly , th e  law  o f  th e  Y ear o f  
R e le a se  i s  a v e ry  i d e a l  i n s t i t u t i o n ,  and i f  i t  seems to  u s so 
v e ry  im p r a c t ic a b le ,  i s  n o t  t h i s  p ro o f  o f  i t s  e a r l i n e s s ?  Does 
n o t  th e  n e c e s s i ty  o f  th e  P ro s b u l p o in t  to  th e  R e le ase  Y ear a s  
a  known a n c ie n t  i n s t i t u t i o n  w hich h a s  a ls o  a t  tim e s  been  
o b se rv ed ^  And c o u ld  anyone, who l i v e d  a s  l a t e  a s  th e  so 
c a l l e d  D. w r i t e r ,  have p roduced  a law as t h a t  c o n c e rn in g  
d e b t i n  th e  Y ear o f  R e lease?

H ard ly  any e v id e n ce  e x i s t s  i n  th e  B ib le  o f th e  o b se rv an c e  
o f  th e  R e lease  Y ear law . Je re m ia h  ( 3 4 ,8 f f )  r a t h e r  p o i n t s  to  a  
n e g a t iv e  a t t i t u d e .  A lexander the  G re a t, upon an  app roach  made 
to  him by th e  High P r i e s t ,  g r a n te d  to  th e  Jews**that th e y  m ig h t 
e n jo y  th e  law s o f  t h e i r  f o r e f a t h e r s ,  and m ig h t pay  no t r i b u t e  
on th e  se v e n th  y e a r . . .  a s  th ey  d id  n o t  sow th e reo n * * (Jo s .A n t. 1 1 .8 ) •  
S im i la r ly  Caiws C a ssa r  d e c re e d  in  h i s  a d d re s s  to  H yrcanos th e  
P r i e s t  t h a t  a l l  Jew s **pay a t r i b u t e  y e a r ly  e x c e p tin g  the  se v e n th  
w hich  th e y  c a l l  th e  S a b b a tic a l  Y ear, because  th e re o n  th e y  
n e i t h e r  r e c e iv e  th e  f r u i t s  o f  th e  t r e e s ,  n o r  do th e y  sow t h e i r  
land**, ( J o s .1 4 ,1 0 )  . I t  may w e l l  be ta k e n  f o r  g r a n te d  t h a t  t h i s  
b en ev o len ce  on th e  p a r t  o f  th e  Romans would n o t have been  
fo rth co m in g  had  th e  Jews in  f a c t  n o t  o b se rv ed  th e  law s r e g a r d in g  
the  S a b b a t ic a l  Y ear.

No o th e r  a n c ie n t  law knows o f  such an i n s t i t u t i o n .

The M ishnah shows a clegu* developm ent o f  t h i s  law . I t  
became e v id e n t ,  a s  Jew s w ere , by fo rc e  o f  c irc u m s ta n c e s , 
com pelled  l a r g e l y  to  abandon a g r i c u l t u r a l  p e r s u i t s ,  t h a t  th e  
law g o v e rn in g  th e  r e l e a s e  o f  d e b t t h a t  was in te n d e d  f o r  an 
a g r i c u l t u r a l  s t a t e ,  was im p o ss ib le  observance  in  the  
chagged and d i f f i c u l t  econom ic c o n d i t io n s .  F u rth e rm o re , i t  w ould 
check a l l  b u s in e s s  e n t e r p r i s e  -  a lm o s t th e  o n ly  p o s s ib le  way 
l e f t  to  th e  Jew o f  e a rn in g  a  l iv e l ih o o d .  H i l l e l ,  who was th e  
h e ad  o f  the  h ig h e s t  R a b b in ic a l C ou rt in  th o se  days o f  Herod 1* 
fo und  a  rem edy. He s a id ,  t h a t  a s  th e re  a lr e a d y  e x i s t e d  a^ law  
t h a t  when a p e rso n  e n te r s  a  m onetary  c la im  b e fo re  th e  c o u r t  
i t  was c o n s id e re d , s in c e  the  c o u r t  would notf p r e s s  f o r  rep ay m en t, 
t h a t  th e  amount due to  him i s  now a s s u re d , so t h i s  same r u le  
c o u ld  be ex te n d ed  to  ap p ly  to  the  S h em ittah  la w s . He d e c re e d  
t h a t  e v e ry  Jew , h av in g  m onetary  c la im s  a g a in s t  fe l lo w  Jew s,
3h o u ld  w r i t e  a P ro s b u l, w hich i s  a  n o t i f i c a t i o n  to  th e  c o u r t ,  
on  th e  eve o f  th e  Y ear o f  R e le a s e , t h a t  he hands the  c la im  
o v e r  t o  th e  c o u r t .  (S h e b i.1 0 ;  G i t . 4 ,3 ) .  By h and ing  th e  bond 
o f  in d e b te d n e s s  to  th e  c o u r t ,  who would c o l l e c t  d e b ts  a t  any 
t im e , th e  c r e d i t o r  se c u re d  h im s e lf  a g a in s t  th e  l o s s  o f  th e  lo a n .  
T h is new i n s t i t u t i o n  i s ,  o f  course-, tan tam o u n t to ,  a t  b e s t ,



a  s u s p e n s io n  o f  th e  R e le a se  Law. The w ord P ro s b u l m eans 
"ad d in g *  a d e c l a r a t i o n : c f .S h e b i  10 ,5*  G .F.M oore (Ju d a ism  
v o l . 3 . p . 8 0 ) s a y s , t h a t  th e  p ro s b u l  i s  th o u g h t to  be a  Greek 
l e g a l  in s t ru m e n t .  F or a  f u l l  t r e a tm e n t  o f  th e  s u b je c t  see  
L . B lau  ( P ro s b o l im L ic h te  d e r  G r ie s h ls c h e n  P a p y r i  und d e r  
R e c h ts g e s c h ic h te  (B u d ap est 1 9 2 7 ).

A p e rs o n  who p a y s  v o lu n afc ily  h i s  d e b t  i n  th e  Y ear o f  
R e lease  i s  to  be la u d e d  ( S h e b i .1 0 , 8 . 9 ) . In  t im e s  o f  
em ergency and d an g er th e  d e b t  may be e x a c te d  w ith o u t  a  
P ro s b u l, i . e .  though  i t  h a s  n o t  b een  p r e s e n te d  to  th e  c o u r t .  
(K e t .9 , 9 ) .

SECTION 3.

LOANS TO FOREIGNERS.

Much p r e ju d ic e  h a s  b een  shown and in c r e d ib l e  ig n o ra n c e  
b e tr a y e d  by  many who sh o u ld  have known b e t t e r ,  a b o u t th e  
P e n ta te u c h a l  Law p e r m i t t in g  th e  I s r a e l i t e  to  ta k e  £ n t to * s t  
from  th e  f o r e ig n e r  i n  c o n t r a s t  to  th e  p r o h i b i t i o n  o f  d o in g  30 
from  th e  I s r a e l i t e ,  s t r a n g e r  and s o jo u rn e r  ( L e v .2 j ,3 5 “ 37;
D t .2 3 ,2 0 .2 1 ) .  The M osaic la w g iv e r  h a s  o f t e n  been  and i s  even  
to -d a y  abused  f o r  h i s  b i a s  a g a in s t  th e  f o r e ig n e r  and h i s  
i n j u s t i c e  tw w ards him . The a c c u s a t io n s ,  how ever, flow  from  
an u n i n t e l l i g e n t  re a d in g  o f  th e  Hebrew t e x t  and a com plete  
f o r g e t f u ln e s s  and o v e r s ig h t  o f  th e  law s and c o n d it io n s  
e n v is a g e d  to  g o v e rn  th e  c o u n try .

The Hebrew t e x t  (D t .2 3 , 2 1 ) r e f e r r i n g  to  t h i s  m a t te r  
r e a d s  a s  f o l lo w s :  "un to  a  f o r e ig n e r ,  NOKHRI, th o u  m ay est 
l e n d  upon u su ry * , and in  c o n n e c tio n  w ith  th e  Y ear o f  R e le ase  
i t  i s  s a id  ( D t .1 5 , 3 ) " o f  a  f o r e ig n e r ,  NOKHRI, th o u  m ay est 
e x a c t  i t  i n  t h a t  y e a r " .  I t  m ust be rem em bered t h a t  th e re  
a re  two Hebrew w ords f o r  s t r a n g e r s .  The one,NOKHRI, means 
a  f o r e ig n e r  #ho h a s  come to  th e  c o u n try  f o r  com m ercial 
r e a s o n s ,  and whose s ta y  i s  in te n d e d  to  be a  s h o r t  o n e . And 
th e  o th e r ,  th e  GER, b e in g  a  r e s i d e n t  a lien ,w h o  h as  made 
P a l e s t i n e  h i s  home. The NOKHRI, who came to  th e  c o u n try  
f o r  t r a d in g  p u rp o s e s , who, f o r  in s ta n c e ,  i s  n o t  a f f e c t e d  by 
th e  g e n e r a l  la n d  law s in  the  S a b b a tic a l  Y ear, by w hich , 
how ever, th e  I s r a e l i t i s h  fa rm e r i s  w e ll  under a d is a d v a n ta g e , 
i s  s im i l a r ly  n o t  s u b je c t  to  th e  r e le a s e  o f  h is -  d e b ts  i n  t h a t  
y e a r ,  n o r  i s  he e x p e c te d  to  r e l e a s e  o th e r s .

The GER, th e  r e s i d e n t  s t r a n g e r ,  on the  o th e r  h an d , i s  
s u b je c t  t o ,  and  e n jo y s  a l l  th e  p r i v i l e g e s  o f ,  th e  law s o f  
th e  S t a t e .  The g e n e r a l  c h a r a c t e r i s t i c s  o f  a  NOKHRI were^ 
t h a t  he k e p t  c o n tin u o u s  c o n ta c t  and c lo s e  r e l a t i o n s  w ith  
th e  c o u n try  o f  h i s  o r ig in ,  and c lu n g , w h ile  on h i s  com m ercial 
o r  o th e r  m is s io n s  i n  P a l e s t i n e ,  to  h i s  e a r l i e r  s o c i a l  and 
p o l i t i c a l  a s s o c i a t i o n s .  The GER, how ever, so u g h t to  i d e n t i f y  
h im s e lf  w ith  th e  l i f e  o f  the  community i n  w hich  he l iv e d ,  
b r e a k in g 'w i th  h i s  n a t iv e  o u t lo o k . Thus, th e  f o r m e r ,e .g .  
w ould n o t be a  d o m ic ile d  s u b je c t  w ith  a l l  t h a t  i t  conveys to  
o u r  modemi m ind, w h ile  th e  l a t t e r ,  would ( c f .2  Sam. 1 ^ ,1 9 .2 0 $  
1 K .8 ,4-1-43). T hat th e  NOKHRi, f o r e ig n e r ,  and n o t  GER, th e  
r e s i d e n t  a l i e n ,  was m eant by  th e  p e rm iss io n  to  ta k e  i n t e r e s t ,  
i s  c l e a r l y  b o m  o u t  by th e  s ta te m e n t "and i f  th y  b r o th e r  be 
waxen p o o r , and h i s  means f a i l  w ith  th e e ;  and th o u  s h a l t  u p h o ld  
him , though he be a s t r a n g e r  and a s e t t l e r  he s h a l l  l i v e  w ith  
th e e .  Take thou  no i n t e r e s t  o f him o r  in c r e a s e ;  b u t  f e a r  th y  
God; t h a t  th y  b r o th e r  may l i v e  w ith  th e e * .  (L ev 2 $ ,3 5 * 3 6 ). "The



d u ty  o f  lo v in g  th e  s t r a n g e r  i s  s tre sse d 3 &  tim e s  in  S c r ip tu r e  
and i s  p la c e d  on th e  same l e v e l  o f  k in d n e s s  t o ,  and 
p r o t e c t i o n  o f ,  th e  widow and o rp h an  " (H e r tz  on L ev . 1 9 ,3 3 ) .
"And i f  a  GBR s o jo u rn  w ith  th e e  i n  y o u r l a n d ,  ye s h a l l  i e t  
do him w rong; th e  s t r a n g e r  t h a t  s o jo u r n e th  w ith  th e e  s h a l l  
be  u n to  you a s  th e  home b o rn  among you and th o u  s h a l t  lo v e  
him a s  t h y s e l f ;  f o r  ye w ere s t r a n g e r s  in  th e  la n d  o f  Elgypt" 
(L ev .1 9 ,3 3 * 34)o R e p e a te d ly  th e  I s r a e l i t e  i s  rem inded  t h a t
he was a^ s t r a n g e r  in  E gypt and t h a t  he i s  e x p e c te d , know ing 
th e  f e e l i n g  o f  a s t r a n g e r ,  to  show him th e  same lo v e  and 
c o n s id e r a t io n  as  to  th e  widow, o rphan  and th e  p o o r . The 
s t r a n g e r ,  th e  law  p r o v i d e s , i s  to  sh a re  i n  a l l  th e  p r i v i l e g e s  
g ra n te d  to  th e  p o o r and needy  o f  th e  com m unity. HJhat a  
c o n t r a s t  to  th e  t r e a tm e n t  o f  th e  s t r a n g e r  by th e  a n c ie n t  
Romans and h e a th e n  p e o p le s .  B e r th o le t  ( Die S t  e l  lu n g  d e r  
I s r a e l i t e n  und d e r  Juden  zu  den  Frem den, p * l4 )  sa y s  t h a t  
"one o f  th e  g r e a t e s t  a u t h o r i t i e s  on Law c o n s id e r s  th e  
I s r a e l i t i s h  l e g i s l a t i o n  c o n c e rn in g  s t r a n g e r s  an e x c e p t io n ,  
in  so f a r  a s  th e y  show a more c o n s id e r a te  a t t i t u d e  th a n  a l l  
o t h e r s " .

T h a t w as the  p o s i t i o n  o f  th e  r e s i d e n t  a l i e n  -  th e  GER.

The -NOKHRI, how ever, was u s u a l ly  th e  m erc h an t i n  
t r a n s i t  th ro u g h  P a l e s t i n e .  "The c a rav a n  t r a d e  was v e ry  
e x te n s iv e .  P a le s t in e  i s  a  m ost im p o r ta n t  t r a d e  r o u t e .
E z e k ie l  (2 6 ,2 )  sp eak s o f  i t  a s  th e  g a te  o f  th e  p e o p le .  The 
f o r e ig n  t r a d e r  e n jo y e d  ample p r o t e c t i o n  i n  th e  law s and 
custom s o f  th e  la n d .  The l i f e  and p o s s e s s io n s  o f  th e  
s t r a n g e r  w ere q u i te  s e c u r e .  The u n in te r u p te d  c o u rse  o f  
t r a d e  and th e  absence  o f  c o m p la in ts  r e l a t i v e  to  a c t s  o f  
v io le n c e  a g a in s t  c a ra v a n s , speak  p l a i n l y  in  fa v o u r  o f  t h i s  
f a c t "  (G uttm an, Das Ju d en  tu n  und S eine Q nw elt. p .2 4 f ) .
K indness  and h o s p i t a l i t y  to  th e  s t r a n g e r  h as  a lw ays been  
a c c e p te d  i n  th e  o r i e n t ,  a f a c t  so c l e a r l y  re c o rd e d  in  th e  
a cc o u n t o f  Abraham1s r e c e p t io n  to  th e  th r e e  s t r a n g e r s  (Gen*
1 8 ,2 - 8 ) .  The r e s p e c t  f o r  th e  fe l lo w * s  p e rs o n  and p r o p e r ty  
i s  fu n d a m e n ta lly  l a i d  down i n  th e  te n  commandments "The 
M osaic Law se e s  in  th e  human b e in g  th e  image o f  God and lo o k s  
on m urder a s  a  s in  a g a in s t  God, th e  C re a to r  and M aste r o f  a U  
man (G en*9 ,5*6 )"  ( R e a len z y k lo p ad ie  f u r  P r o t e s t a n t i s n e  T h e o lo g ie 
und K irch e  v o l . l  a r t .  o n B lu tra c h e )• *

Some d i f f e r e n t i a t i o n  betw een th e  I s r a e l i t e  and th e  
f o r e ig n e r  was i n e v i t a b l e .  "The f o r e ig n e r  c o u ld  n o t  be v e ry  
w e l l  e x p e c te d , i n  a y e a r  w hich the  I s r a e l i t e s  c e le b r a te d  a s  
a  R e le a se  Y ear, to  r e m it  th e  d e b t o f  h i s  I s r a e l i t i s h  d e b to r .
Nor c o u ld  he be e x p e c te d  to  le n d  money to  h i s  I s r a e l i t i s h  
cu sto m er w ith o u t  ta k in g  i n t e r e s t .  An e q u a l b a s i s  f o r  t r a d in g  
betw een  I s r a e l i t e s  and f o r e ig n e r s  c o u ld  o n ly  be o b ta in e d  in  
such  a  way: t h a t  th e  r e s t r i c t i o n s  o f  th e  Y ear o f  R e le a se  and 
th e  law  o f  i n t e r e s t  t h a t  were n o t  b in d in g  on  th e  f o r e ig n e r  
sh o u ld  l ik e w is e  be r e s c in d e d  f o r  th e  I s r a e l i t e s ,  i n  so f a r  
a s  t r a d e  w ith  f o r e ig n e r s  i s  co n cern ed "  ( Guttman'^p*6 5 ) .

The NOKHRI who came to  P a le s t in e  from  S y r ia  -  a s  i s  
b o rn  o u t  by  l a t e r  r e c o rd s  r e g a rd in g  th e  com m ercial r e l a t i o n s h i p  
be tw een  Tyre and I s r a e l  -  would b r in g  some o f  h i s  m e rc h a n d ise , 
e x p e c tin g  a  g r e a t  num ber o f  a g r i c u l t u r a l  p r o d u c t s ,o f  w hich 
th e y  w ere i n  much need , i n  r e t u r n .  The la w g iv e r  e n v is a g e d  
t h a t  th e  I s r a e l i t e s  would s e l l  s u rp lu s  p ro d u c ts  o f  th e  la n d  
to  f o r e ig n e r s ,  who w ould come (se e  s e c .  on  commerce) f o r  th e  
g oods, i n  th e  p rom ise  t h a t  th e  I s r a e l i t e  w ould be th e  c r e d i t o r  
and n o t  d e b to r  ( D t . l 5 , 6 :2 8 ,1 2 ) .  Thus,D euteronom y 2 9 ,2 1 -2 3
sp eak s  o f  th e  NOKHRI who w i l l  come from  f a r  away la n d s  and 
a sk  i n  a s to n ish m e n t why I s r a e l  was b e in g  p u n ish e d  by  p la g u e s  
( e f .  2 Sam- 15,19*205 1 X .8 ,41-435 Ps.15,5? 2 C h r.6 , 32*33). 
T h e re fo re , in  o rd e r  to  se cu re  h im s e lf ,  th e  I s r a e l i t e  was



a llo w e d  a )  to  a c c e p t a  p le d g e  from  th e  f o r e ig n e r  (D t. 1 ^ ,6 ) ( th e  
Hebrew v e rb  A vat means tp  g iv e  a  p le d g e  c f .D t . 2 4 ,1 0 - 1 3 ) ,  
b ) t o  t a k e  from  him i n t e r e s t  (D t.2 3 ,2 1 ) , and c ) ,h e  was n o t  
a f f e c t e d  b y  th e  Y ear o f  R e le a s e .

I n  view  o f  w hat h a s  been  s a id  above, a  w ise  l e g i s l a t o r  
c o u ld  e a s i l y  f o r s e e ,  ta k in g  i n to  a cc o u n t a l l  th e  c ir c u m s ta n c e s ,  
t h a t  d r e d i t  w ou l/have  to  be  g iv e n . To ta k e  no i n t e r e s t  
u n d e r  su ch  c o n d it io n s  w ould be a b s o lu te ly  u n th in k a b le ,  s in c e  
th e  i n t e r e s t  would have to  com pensate f o r  th e  o b v io u s  r i s k  i n  
th$ ,s ty p e  o f  t r a d in g .  C aravans o f te n  w ere s u r p r i s e d  and 
p lu n d e re d , and s e c u r i t y  f o r  p o s s ib le  lo s s e s  had  to  be s o u g h t .
I n  t a k in g  i n t e r e s t ,  t h e r e f o r e ,  th e y  w ould f in d  such  
co m p en sa tio n  w hich r i s k  in v o lv e d . G e n e ra lly , i t  m ust be  
bo rn ] i n  m ind t h a t  lo a n s  made to  f o r e ig n e r s  f o r  com m ercial 
p u rp o s e s  w ould , o f  n e c e s s i ty ,  be  v e ry  much b ig g e r  th a n  th o s e  
g iv e n  to  th e  p o o r b r o th e r .  T h e re fo re , a g a in , th e  r i s k  
in v o lv e d  in  le n d in g  la r g e  sums, had  to  be c o v e re d , and s e c u r i t y  
so u g h t i n  i n t e r e s t .  A f u r t h e r  p o in t  may w e l l  be m en tio n e d .
A P r i o r i  e v e ry  I s r a e l i t e  p o s s e s s e d  la n d ,  h o u ses  o r  o th e r  
p r o p e r ty  w hich  a t  a l l  t im e s  w ere some s o r t  o f  s e c u r i t y  
r e a s s u r in g  th e  le n d e r  o f  th e  b o r r o w e r s  a b i l i t y  to  r e p a y .
The i t i n e r a n t  s t r a n g e r ,  how ever, was i n  no such p o s i t i o n  and 
th e  r i s k  a t ta c h e d  to  h i s  lo a n s  w ere g r e a t .  T h e re fo re , i n t e r e s t .

The M ishnah p e rm its  th e  I s r a e l i t e  to  ta k e  i n t e r e s t  from  
g e n t i l e s  (B»M.5,6j  thoughivGemarrah (B .M .70b; c f .  M ak .24a), 
b a s in g  i t s e l f  on P s .2 8 ,8 ,  c f .  1 5 ,5 ,u rg e s  th e  jew  v e ry  s t r o n g ly  
to  a b s t a i n  even  from  t h a t .  The o n ly  d i f f i c u l t y ,  how ever, 
l i e s  i n  th e  f a c t  t h a t  i t  would be im p o s s ib le  to  c a r ry  o u t  th e  
l a t t e r  on a  m u tu a l b a s i s ,  s in c e  th e  non Jew c o u ld  n o t  be  
e x p e c te d  to  le n d  th e  Jew money w ith o u t i n t e r e s t .
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The s p i r i t  w hich an im ated  th e  la w g iv e r  i n  th e  p r o h ib i t i o n s  
o f  t a k in g  i n t e r e s t ,  m a n ife s te d  i t s e l f  when l e g i s l a t i n g  th e  
r u l e s  co n ce rn in g  p le d g e s . C o n s id e ra tio n  f o r  th e  p o o r  i s  
a g a in  th e  p rim a ry  c o n ce rn  o f  th e  l e g i s l a t o r .  I n  t a k in g  
p le d g e s  th e  c r e d i t o r  had  to  sp a re  th e  d e b to r* s  f e e l i n g s .
One may n o t  u n in v i te d  e n t e r  th e  d e b to r f s h o u se , and , o r ,  
s e i s e  any a r t i c l e  a t  w i l l .  "When th o u  d o s t  le n d  th y  
n e ig h b o u r  any m anner o f  lo a n ,  th o u  s h a l t  n o t  go in to  h i s  
h o u se  to  f e t c h  h i s  p led g e  (D t .2 4 ,1 0 ) " .  He sh o u ld  s ta n d  
o u t s id e  u n t i l  th e  d e b to r  b r in g s  o u t  th e  p le d g e . " I f  th o u  
a t  a l l  ta k e  th y  n e ig h b o u r* s  garm ent to  p le d g e , th o u  s h a l t  
r e s t o r e  i t  un to  him by t h a t  th e  sun g o e th  down (E x .2 2 ,2 5 ) .  
Ho man s h a l l  ta k e  th e  m i l l  o r  th e  u p p e r m i l l s to n e  to  p le d g e  |  
f o r  he  ta k e th ;  a  man*s l i f e  to  p le d g e  (D t .2 4 ,6 )* .  The 
p le d g e , i n  g e n e r a l ,  i s  a  s e c u r i t y  f o r  f u tu r e  paym ent, and 
m u st have b e en  g iv e n  f o r  v e ry  s h o r t  te rm  lo a n s  o n ly . Thus, 
fm aar s e c u re s  Ju d a h rs  s ig n e t ,  c o rd  and s t a f f  a s  p le d g e  
(G en .38 ,1 8  c f .2 K .l8 ,2 3 $ ) .

I t  i s  c l e a r  t h a t  o n ly  a  v e ry  p o o r d e b to r  w i l l  g iv e  a s  
a  p le d g e  him "S im lah", w hich i s  b e l ie v e d  to  have b een  a  
s p e c i a l  garm en t worn f o r  p r o te c t io n  a g a in s t  w ind and r a i n  
s i d  was a ls o  u se d  by  n ig h t  a s  a  b la n k e t .  The c r e d i t o r  
was fo rb id d e n  to  d e p riv e  th e  d e b to r  o f  th e  w a m th  w hich



S ^ S .S ! 1™ 6^  fa v e  him by  n ig h t  (K x.2 2 ,2 6 ; D t .2 4 ,1 3 ;  cf .  J u d .
2» :1 Sam.2 1 ,1 0 ) .  The c r e d i t o r  was l ik e w is e  fo rb id d e n  

to  t a k e  th e  m i l l s to n e s  o f  th e  hand m i l l  w hich was u se d  f o r  
m aking b re a d  c f . J e r .2 5 ,1 0 ;  and we may s a f e l y  presum e a l l  
o th e r  a r t i c l e s  w hich w ere in d is p e n s a b le  f o r  e a rn in g  o n e 's  
ir.Ye ^*ihood, to  m a in ta in  o n e 's  l i f e  " f o r  he  t a k e th  a  m a n 's  
l i f e  to  p le d g e * . The m il l s to n e  i s  th u s  an  exam ple dif th e  
ty p e  o f  t o o l s  w hich the c r e d i to r  was n o t  a llo w ed  to  to u c h .
Amos ( 2 , 8 ; c f .  P ro v .2 0 ,1 0 )  c r i e s  o u t  a g a in s t  th e  w icked  
c r e d i t o r s  d e c la r in g  " tn a t  th e y  la y  th e m se lv e s  down upon 
c lo th e s  ta k e n  i n  p le d g e ; w h ile  Job  (2 2 ,6 ;2 4 ,9 )  condemns th o se  
t h a t  to o k  th e  garm ent th e  b o rro w er was w e a r in g . E z e k ie l  
(1 8 , 7 : 33 , 1 5 ) sp eak s  o f  th e  ju s tn e s s  o f  a  p e rs o n  who h a s  
r e s t o r e d  to  th e  d e b to r  h i s  p le d g e , and p ro m ise s  l i f e  to  th e  
w icked  who r e s to r e d  th e  p le d g e . W arnings a g a in s t  
s u r e ty s h ip  a re  r e p e a te d ly  g iv en  (P ro v .6 , 1 : 1 1 , 1 5 *17 , 1 8 : 2 0 *1 6 : 
2 2 ,2 6 f ;  Jo b  17,35  E c c lu s . l8 ,1 2 f :2 9 ,1 4 f )•

T here i s  no q u e s t io n ,  a s  i n  A ssy r ia n  law , o f  .human 
p le d g e s ;  i t  i s  co m p le te ly  unknown to  M osaic law . I  do n o t  
a g re e  w ith  D riv e r  and M iles* (p«277) t h a t  " i t  seems l e g i t im a t e  
to  im p ly  t h a t  th e  s a le  o f  th e  Hebrew a s  a bondman o r  bondsm aid  
o r  a s  a  concub ine  was made by a  f a t h e r  who was i n  d e b t  to  
h i s  c r e d i t o r " .  I t  i s  nowhere im p lie d  in  th e  l e g i s l a t i o n  and 
can  c e r t a i n l y  n o t  be d e r iv e d  from  Exodus 2 1 ,7 . For, i t  h a s  
a lw ays been  th e  custom  in  th e  E a s t  to  s e l l  a  d a u g h te r  to  be 
th e  se co n d a ry  w ife ,  whose c h i ld r e n  would have e q u a l r i g h t s  
i n  m a t te r s  o f  in h e r i ta n c e  w ith  th e  c h i ld r e n  o f  the  f i r s t  w ife  
( D t .2 1 ,1 5 -1 7 )•  At any r a t e ,  i t  c e r t a i n l y  h a s  n o th in g  to  do 
w i th  p le d g e s .  Even l e s s  i s  D r iv e r  ( p .272) e n t i t l e d  to  ad m it 
" th e  p o s s i b i l i t y  t h a t  c h i ld r e n  co u ld  be s e iz e d  a s  p le d g e s  by  
a  c r e d i t o r "  from  th e  s to r y  o f  th e  p o o r widow whoqi E l i s h a  
s u p p l ie d  m ira c u lo u s ly  w ith  o i l  ( 2 K .4 ,l - 7 ) (4 e e  s e c . l ) .  T h is  
id e a  i s  c o m p le te ly  s tr a n g e  to  th e  l e t t e r  and th e  s p i r i t  o f  
th e  M osaic law . No e x t r a j u d i c i a l  r i g h t s ,  a s  i n  B ab y lo n ian  
law , a re  g ra n te d  to  th e  c r e d i t o r  to  s e iz e  th e  p e rs o n  o f  th e  
d e b to r  o r  any o f  h i s  fa m ily . In  more m odern t im e s  "among th e  
Homans, th e  id e a  o f  p ro p e r ty  took  p rec ed e n c e  o v e r th e  id e a  o f  
hu m an ity . Thus, i f  th e  d e b to r  was u n a b le  to  re p a y  th e  sum 
advanced  to  him , th e  Roman c r e d i to r  c o u ld  im p riso n  him i n  a  
p r i v a t e  dungeon, c h a in  him to  a  b lo c k , s e l l  him in to  s la v e r y  
o r  s la y  h im . W ith such  a d e i f i c a t i o n  o f  p ro p e r ty ,  i t  i s  sm a ll 
w onder t h a t  p o v e r ty  was i n  i t s e l f  c o n s id e re d  d ish o n o u r in g ; 
and t h a t  p i t y  f o r  th e  p o o r  was lo o k ed  upon a s  a  s i c k ly  
s e n t im e n ta l i t y ,  unw orthy o f  th e  f r e e  man. V i r g i l  p r a i s e s  one 
o f  h i s  h e ro e s  b ecau se  he n e v e r  f e l t  any sym pathy W ith 
s u f f e r e r s  th ro u g h  w an t; Seneca th in k s  i t  n a tu r a l  to  r e c o i l  
i n  h o r r o r  from  a  p o o r man; and P la u tu s  d e c la r e s  f e e d in g  th e  
hung ry  to  be  c r u e l ty ,  b ecau se  i t  m ere ly  p ro lo n g s  a  l i f e  o f  
m is e ry . I n  I s r a e l  p ro p e r ty  was n e v e r  a  n o l i  me t a n g e r e ; 
n e i t h e r  was th e  p o s s e s s io n  o f  th e  in d iv id u a l  o v e r  i t  deemed to  
be  a b s o lu te ,  a s  i s  shown by th e  S a b b a tic a l  and T ith e  law s 
(H e r ts  D t .n o te  1 .3 * 3 ) •

As m en tio n ed  b e fo r e ,  f o r  th e  A ssy ria n s  and B ab y lo n ian s  
th e  q u e s t io n  o f  lo a n s  i s  t h a t  o f  b u s in e s s  and, t h e r e f o r e ,  i t  
t r e a t s  th e  s u b je c t  o f  p le d g e s  l ik e w is e .  Human p le d g e s  w ere  ̂
commonplace, and th e  s e iz u re  o f  c h i ld r e n  o f  th e  d e b to r  by th e  
c r e d i t o r  r e c e iv e  o f f i c i a l  s a n c t io n  (C .H .p a r .4 9 ,5 2 ’»113“,,,H 7 ;
A .C . t a b l .  A. p a r .39 , 4 4 ,4 8 s  t a b l .  C. p a r . 1 - 4 ) .  The B a b y lo n ian
law  f u r t h e r  p e rm its  th e  s a le  o f  a  p le d g e d  p e rs o n  a s  a  s la v e  
(C .H . p a r . l l o ) • The H i t t i t e  law  h as  no r e f e r e n c e s  t o  th e
s u b je c t  o f  p le d g e s .

The M ishnah r e g u la te s  th e  whole m a t te r  and a l l o w s j t o _  
m'ran* o niPdffe s o le lv  w ith  th e  c o n sen t o f  th e  c o u r t .  C e r ta in  
a r t i c l e s  o n ly  may b e  ta k e n  a s p le d g e  (B.M .9 ,1 3 i  A r .6 ,3 ) .  The 
q u e s t io n  o f  th e  l o s s  o f a  p le d g e  and i t s  fo rc e fu l removal a re  
d is c u s s e d  i n  S h e b u .6 ,7 : 7 ,2 .  Immoveable p ro p erty  i s  o n ly  th e n  

c o n s id e re d  a m ortgage o r  s e c u r i ty  on lo a n s ,  i f  i t  h a s  been
and  c o r r e c t l y  e x ec u te d  and  s ig n e d  by  w itn e s s e s  (Ed. 2 ,3
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The Hebrew c o n c e p tio n  and law s o f  s la v e ry  -  th e  s u b je c t  i s  
r a t h e r  c o m p lic a te d  s in c e  th e  Hebrew s la v e  was r e a l l y  a  s e r v a n t  
c l a s s i f i e d  in to  c a te g o r i e s ,  r e f e r e n c e  to  th e  h e a th e n  s e r v a n t  
w i l l  b e  made s e p a r a te ly ,  -  a re  v e ry  d i f f e r e n t  from  t h a t  o f  
any  o th e r  p e o p le  who have known o f  t h a t  i n s t i t u t i o n .  T h e re  
w e re , f o r  in s t a n c e ,  no s p e c ia l  law s f o r  freem en  and s l a v e s  in  
s o c i e t y ,  e x c e p t , i f  th e y  w ere h e a th e n s  , i n  m a t te r s  o f  r e l i g io n #
And we can s a f e ly  assume t h a t  in  view o f  th e  e v e r r e c u r r in g  
a d m o n itio n  to  th e  I s r a e l i t e  " t h a t  he was a  s la v e  i n  E g y p t" , 
i t  was h i s  bounden d u ty  to  t r e a t  th e  f o r e ig n  s la v e  w i th  no 
l e s s  c o n s id e r a t io n  th a n  th e  I s r a e l i t e  s e r v a n t .

I n  a n c ie n t  B abylon  th e  v a lu e  o f  th e  s la v e  la y  in  h i s  b e in g
a  com m ercial o b j e c t ,  a n d ,b e in g  such , c o n s id e r a t io n  o f  hum an ity
h ad  no p la c e .  T hat i s  why th e  f u g i t i v e  s la v e  had  to  be
r e  s to r e d  u n d er th e  t h r e a t  o f  d e a th .  When we lo o k  a t  th e  
p y ram id s  and sphynxes i n  E gyp t, a p i c t u r e  o f  h o rd e s  o f  s l a v e s  
w ork ing  i n  u n c iv i l i s e d  c o n d it io n s  p r e s e n t s  i t s e l f  to  o u r  m ind; 
th e  Hebrews i n  E gypt e r e c te d  s t o r e c i t i e s  ( E x . l ,  1 1 .1 4 ) .  In  
G reece and Rome th e  b o n d s e rv a n t 's  l o t  was even  w o rse , and th e  
pow er o f  th e  m a s te r  u n l im i te d .  A r i s t o t l e ,  th u s ,  r e g a r d s  & 
s la v e  a s  a  m ere p o s s e s s io n  o r  c h a t t e l ,  and P la to  r e c o rd s  t h a t  
a s  a  r e s u l t  o f  m a ltre a tm e n t s la v e s  o f te n  m u tin id d . The 
H om eric s la v e  h a s  no r i g h t s  and i s  p o w e rle ss  a g a in s t  th e  
c a p r ic e  o f  th e  ow ner. I n  Rome, s la v e s  u sed  t o  have heavy 
w e ig h ts  c h a in e d  to  t h e i r  f e e t  to  p re v e n t  t h e i r  e sc a p e ; w h ile  
th e  i n s u r r e c t io n s  i n  Rome and S i c i l y  i n  135 and 102 B .C . n e a r ly  
d e v a s ta te d  th e  sh o le  o f  I t a l y .  Many Romans p o s s e s s e d  20*000 
o r  30 .0 0 0  s la v e s  o r  m ore. T a c itu s  d e s c r ib e s  how s la v e s  w ere 
im m olated  i n  o rd e r  to  e n su re  th e  s e c re c y  o f  th e  w orsh ip  o f  
c e r t a i n  p r i v a t e  g o d s . (F o r above r e f e r e n c e s  se e  S m ith ,
D ic t io n a r y  o f  ffreek  and Roman A n t iq u i t i e s ; »a r t i c l e  s l a v e r y ) .  
U n t i l  th e  13 t h  c e n tu ry , s la v e ry  i n  E ngland w ith  i t s  c o n se q u e n t 
e v i l s  and  o p p re s s io n  was i n  f u l l  sw ing. (Vinogracfof f  .V i l le in a g e  
i n  E ng land ) .  The b r u t ^ _ h i s t o r y ;  o f  th e  sc en e s  i n  u n c le  Torn** 
c a b in  a re  o n ly  too  w eT lknow n. ^  "

The Hebrew law  lo o k ed  upon th e  S lav e  a s  a  p e rs o n  and n o t  
a  t h in g ;  th e  s la v e  was a  human b e in g  endowed w ith  th e  f e e l i n g s  
o f  m an/and n o t  a  c h a t t e l  w ith  whom th e  m a s te r  c o u ld  d e a l  a t  w i l l .  
Where e t h e r  Codes, i n  l e g i s l a t i n g  f o r  s e r v a n ts ,  aim ed a t  
s a fe g u a rd in g  the  r i g h t s  o f  p r o p e r ty ,  th e  Hebrew law  so u g h t to  
s e c u re  th e  r i g h t s  o f  hum an ity . There was no q u e s t io n ,  a s  in  
th e  Roman law , o f  v i t a e  n e e is a u e . o f  th e  m a s te r* s  a b s o lu te  pow ers 
o v e r  th e  l i f e  and d e a th  o f  th e  s l a v e . I f  a  man sm ite  th e  
e y e , o r  to o th  o f  h i s  s e rv a n t  o r  m aid he m ust l e t  them  go f r e e  
(E x .2 1 ,26 . 2 7 ) .  The s la v e  was p r o te c te d  by  la w . in d e e d , th e  
S ta te  was i n t e r e s t e d  t h a t  he becam e, a s  soon a s  p o s s ib le ,  a  
f r e e  man and even  p ro v id e d  f o r  a lm o st p ro b a b ly , degw ading 
o u tw ard  im p re s s io n  on h i s  e a r  (Kx*21,4**6), sh o u ld  he r e f u s e  to  
t a k e  a d v an tag e  o f  g a in in g  h i s  l i b e r ty *  There was, i n  t h i s  
p r o v i s i o n fa  c l e a r  m a n if e s ta t io n  o f  t he l a w g iv e r 's  aim  to  
p r e v e n t  th e  c r e a t io n  o f  any s la v e  c a s te  o r  c l a s s e s .  I t  w as 
in tro d u c e d  to  a v o id  th e  fo rm a tio n  o f  a  c a te g o ry  o f  d ep en d en t 
s u b je c t s  in  th e  community and th e  c r e a t io n  o f  a  r u l i n g  and 
s e r v i l e  c l a s s .  N ot o n ly  was i t  no b re a c h  o f  law , c o n tr a r y



to  B a b y lo n ia n , Roman and o th e r  law s w here i t  was c o n s id e re d
° £ fe n ?e > J?  hart)o u r  a  f u g i t i v e  s la v e ,  b u t  a  c a t e g o r i c a l  

£?n  .g ^ve him e v e ry  p r o t e c t io n  and r e f u s e  to  r e s t o r e  
J w i J ?  h i s no r i S in a l  m a s te r  (D t .2 3 ,l6 )*  Ifcr v iew  i s ,  t h a t  th e  
f u g i t i v e  s la v e  would be handed to  th e  ju d g e s  who w ould 
a s c e r t a i n t h e  re a so n  flor h i s  e sc a p e . I  do n o t  a g re e  w i th
G.A . S m ith  o r  D r iv e r  ad  lo c . t h a t  i t  r e f e r s  t o  f o r e ig n  s l a v e s . . 
and  i s  a d d re sse d  to  I s r a e l*  The Hebrew t e x t  d oes n o t  a t  a l l  
w a r r a n t  such  a  v iew . The language  i s  e x a c t ly  th e  same a s  
u se d  i n  th e  p re v io u s  v e r s e s  13- 1 5 * w hich c l e a r l y  r e f e r  to  th e  
i n d iv i d u a l .  The in ju n c t io n ,  to  b o re  th e  s e r v a n t 's  e a r  w ould  
h a r d ly  e v e r  come in to  c o n f l i c t  w i th  th eX S e a lin g  w ith  a  
runaw ay s la v e ,  s in c e  i t  m ust b© remembered t h a t  th e  fo rm er

s ta y e d  w ith  h i s  m a s te r  owing to  h i s  a f f e c t i o n s  to  th e  
h o u se h o ld .

The r e c o rd s  r e g a rd in g  th e  t r e a tm e n t  o f  s la v e s  i n  I s r a e l  
a r e 7 a lm o s t a l l .m o s t  f a v o u ra b le .  The s la v e s  w ere u s u a l ly  t r e a t e d  
a s  members o f  th e  h o u se h o ld . Abraham p u t  a l l  h i s  t r u s t  i n  
E l i e z e r  and w as, a t  a  t im e , even c o n s id e r in g  to  a p p o in t  him 
h e i r .  (G e n * 2 4 ,lf f )•  The o p in io n  and a d v ic e  o f  t h e i r  s e r v a n t  
was s e r io u s ly  ta k e n  by  S a u l. A b i g a i l  and Ddvid (1  S a m .9 ,6 f f  
2 j , 1 4 f f ;  2  S a m .9 » l f f * l6 , l f f  ;* The good t r e a tm e n t  o f  th e  
s la v e  i s  a lw ays recommended (Job  13,30} P ro v . 3 0 ,1 0 ) .  T here  
i s  a  r e f e r e n c e  i n  1 Sam.25*10 to  runaway s la v e s ,  and th e r e  i s  
no> even  im p lie d , s u g g e s t io n  t h a t  th e y  a re  to  be handed b a c k ; 
i n p a c t , t h e  p a ssa g e  seems to  ta k e  t h i s  a s  a  fo reg o n e  c o n c lu s io n *

T here  was no s la v e ry  i n  I s r a e l  i n  th e  g e n e ra l  m eaning o f  
th e  w ord . The Hebrew lan g u a g e , in d e e d , does n o t  p o s s e s s  a  
s p e c i a l  w ord f o r  s la v e .  The word "Eved" means w o rk e r, h i r e l i n g  
s e r v a n t ,  and i t  e x p re s s e s  a d e q u a te ly  th e  w hole Hebrew o u tlo o k  
on  t h i s  s u b je c t .  The s la v e  i s  a c tu a l ly  a  s e rv a n t  f o r  a  
maximum number o f y e a r s ,  who i s  to  be t r e a t e d  in  a  c l e a r l y  
p r e s c r ib e d  m anner. Re i s ,  i t  i s  t r u e ,  th e  p r o p e r ty  o f  h i s  
m a s te r  i n  so f a r  a s  h i s  s e r v ic e s  a re  co n ce rn ed , b u t  th e  
l a t t e r ' *  pow ers o v e r him a re  v e ry  l im i te d ,  and he c a n n o t d e a l  
w i th  him a s  he c o u ld  t r e a t  h i s  f u r n i t p r e .

E very  I s r a e l i t e  was to  be an "Eved" i n  h i s  e s t a t e .  T here 
w as, th e n ,  n o th in g  d e g ra d in g  i n $ e i n g  c a l l e d  an Evedy f o r  no 
I s r a e l i t e  c o u ld  a c q u ire  a more h o n o u rab le  t i t l e  th a n  to  b  e 
c a l l e d  an  Eved o f  th e  L ord , "For th e y  a re  my avadim  whom I  
b ro u g h t f o r t h  o u t  o f  th e  la n d  o f  E gyp t" (Lev*2 5 ,42*55)* The 
s la v e  r e c e iv e d  h i s  im m ediate freedom  sh o u ld  he be  m a l t r e a te d  
(E x .2 1 ,2 6 f ) ,  and when he i s  f r e e d  he i s  to  be l i b e r a l l y  
S u p p lie d  by th e  m a s te r  from  h i s  f lo c k  and p ro d u c ts ,  so t h a t  
he  may s t a r t  l i f e  a f r e s h  (D t .l5 ,1 4 )*  "The system  o f  
s la v e r y  w hich  i s  t o l e r a t e d  by th e  Torah was fu n d a m e n ta lly  
d i f f e r e n t  from  th e  c r u e l  system s o f  th e  a n c ie n t  w o rld , and 
even  o f  th e  W estern  c o u n tr ie s  down to  th e  l a s t  c e n tu ry .
The Code o f  Hammurabi h as p e n a l t i e s  o n ly  f o r  th e  m a s te r  who 
d e s t r o y s  th e  to o th  o r  eye o f  a n o th e r  m an 's  s l a v e .  I t  
o r d e r s  t h a t  a  s l a v e 's  e a r  be  c u t  o f f ,  i f  he d e s i r e s  freedom .
As to  G reece , a  s la v e  was deemed an an im ated  to o l  and he c o u ld  
c la im  no more r i g h t s  th a n  a  b e a s t  o f  b u rd e n . A g r ic u l tu r a l  
la b o u r e r s  w ere c h a in e d . I f  a t  any tim e i t  was th o u g h t t h a t  
th e r e  w ere to o  many s la v e s ,  th e y  were e x te rm in a te d , a s  w ild  
b e a s t s  w ould b e . A thens was an im p o r ta n t  s la v e m a rk e t and 
Abe S ta t e  p r o f i t e d  tf&fait by  a  t a x  on th e  £ s a l e  s .  I n  Rome 
th e  s la v e  was d e n ie d  a l l  human r i g h t s ,  and se n te n c e d  to  
h o r r i b l e  m u t i l a t io n  and even  c r u c i f ix io n  a t  th e  whim o f  
th e  m a s te r .  S ick  s la v e s  w ere exposed  to  d ie  o f  s t a r v a t io n ,  
and  th e r e  was c o rp o ra te  r e s p o n s i b i l i t y  f o r  s l a v e s . . .  W orlds 
a su n d e r  from  th e s e  in h u m a n itie s  and b a r b a r i t i e s  was th e  
t r e a tm e n t  a cc o rd e d  to  th e  Hebrew slave**. (H e rtz  on L e v .25 ,4 -6 ). 
In d eed  s la v e ry  to  th e  s p i r i t  o f  Moses i s  abom inab le , a s  
i s  s e e n  from  th e  p r o v is io n  d e a l in g  w ith  th e  s la v e  who r e f u s e d  
t o  go i n to  freedom *. As a  c o n c e ss io n , how ever, t o  th e



n a tu r e  and im p u lse s  o f  man in  th o se  days and to  th e  custom s 
o i a n c ie n t  s o c i e ty ,  and s in c e  he d e a l t  p a r t i c u l a r l y  w ith  

0 would see t h i s  i n s t i t u t i o n  p r a c t i s e d  by  t h e i r
k b o u rs , he p e rm it te d  s la v e r y  i n  a  v e ry  l im i t e d  and 

^  ^ orm 5 fThou s h a l t  n o t  r u l e  o v e r him w ith  r i g o u r "  i s  
a  r e p e a te d  in ju n c t io n *  M aste r and s la v e  a re  k insm en , 
th e y  a re  b o th  s e rv a n ts  o f  God (L e v .2 5 ,5 5 ) .

D e a lin g  h e re  w ith  th e  s u b je c t  from  a  s tu d y  o f  p r o p e r ty  
la w s , I  s h a l l  c o n fin e  m y se lf  to  d is c u s s in g  i n  t h i s  c h a p te r  
th e  v a r io u s  c a te g o r i e s  o f  s e rv a n ts  and t h e i r  a c q u i s i t i o n ,  
t h e i r  p e r io d  o f  s e r v ic e ,  i . e .  th e  p e r io d  i n  w hich th e  s la v e  
i s  u n d e r th e  c a re  o f  th e  m a s te r , and t h e i r  m anum ission .

As th e  modern te rm  s la v e  b r in g s  to  o u r  m ind c o n c e p tio n s  
o f  r e p r e s s io n  and com ple te  su b s e rv ie n c e , and conveys an 
id e a  a l i e n  to  Hebrew law , I  s h a l l  i n  f u tu r e  r e f e r  to  them a s  
s e r v a n t s  o f  d i f f e r e n t  c a te g o r ie s  o f  w hich th e r e  w ere two ty p e s ,  
Hebrews and h e a th e n s .

T here  a re  v a r io u s  c irc u m s ta n c e s  i n  w hich one can  become 
a  s e r v a n t ,  and th e  p e r io d s  o f  s e rv ic e  v a ry  w ith  t h e i r  
c a te g o r y .  On th e  l a t t e r  p o in t  much i n s i g h t  i s  ga in ed , when 
we d e a l  w ith  th e  p r o v is io n s  o f  th e  s i x  y e a r s  s e r v ic e ,  and 
th e  g e n e r a l  r e l e a s e  i n  th e  Year o f  J u b i l e .

T aking  th e  v a r io u s  p r o v is io n s  i n  Exodus, L e v i t i c u s  and 
D euteronom y, we m ee t, on th e  f a c e  o f  i t ,  w ith  c o n t r a d ic t io n s  
w h ich  a re  seem ing ly  h a rd ly  r e c o n c i l a b le .  For c le a r n e s s  o f  
e x p o s i t io n  I  am s t a t i n g  them i n  f u l l*  I n  Exodus (2 1 ,2 )  we 
a re  t o l d  " I f  th o u  buy a  Hebrew S e rv a n t, s i x  y e a r s  he s h a l l  
s e r v e ,  and i n  th e  se v e n th  he s h a l l  go o u t f r e e  f o r  n o th in g " .  
L e v i t i c u s  25 h a s  two s ta te m e n ts ;  v e r s e s  9“*41> d e a l in g  w ith  
a  b r o th e r  who h as  waxen p o o r and h a s  s o ld  h im s e lf ,  d e c la r e  
" a s  an h i r e d  s e r v a n t ,  and a s  a  s o jo u rn e r  he s h a l l  b e  w ith  
t h e e ,  he s h a l l  s e rv e  w ith  th e e  unto  th e  y e a r  o f  J u b i l e .  Then 
s h a l l  he go o u t from  th e e ,  he and h i s  c h i ld r e n  w i th  him , 
and s h a l l  r e t u r n  un to  h i s  own fa m ily , and u n to  th e  p o s s e s s io n  
o f  h i s  f a t h e r s  s h a l l  he r e t u r n " .  V e rse s  47^5*, how ever, 
d e a l  w i th  a  Hebrew who h a s  waxen p o o r b u t  who s e l l s  h im s e lf  
to  a  s t r a n g e r  o r  s o jo u rn e r .  A f te r  c a l l i n g  upon th e  H ebrew 's 
r e l a t i o n s  t o  redeem  him i t  say s  (v*50) "And he ( th e  redeem er) 
s h a l l  re c k o n  w ith  him t h a t  b ough t from  th e  y e a r  t h a t  he s o ld  
h im s e l f  to  him unto  th e  Year o f  j u b i l e :  and th e  p r id e  o f 
th e  a s a le  s h a l l  be a cc o rd in g  un to  th e  number o f  y e a r s ;  
a c c o rd in g  to  th e  tim e o f  an h i r e d  s e rv a n t  s h a l l  he be  w ith  
h im ". A f te r  s a y in g  t h a t  th e  p r ic e  o f  th e  red em p tio n  money 
s h a l l  depend upon th e  number o f  y e a r s  y e t  l e f t  to  th e  J U b ile ,  
i t  i s  c o n tin u e d  v .5 3 ,5 4  "As a  s e rv a n t  h i r e d  y e a r  b y  y e a r  
s h a l l  he b e  w ith  h im : he s h a l l  n o t  r u le  w ith  r ig o u r  o v e r  
him  i n  th y  s i g h t .  And i f  he be n o t  redeem ed by  th e s e  m eans, 
th e n  he  s h a l l  go o u t i n  th e  y e a r  o f  J U b ile ,  h e , and h i s  c h i ld r e n  
w i th  h i m " . I t  w i l l  be n o te d  t h a t  th e  in ju n c t io n  to  redeem  
hies - r e la t io n  i s  o n ly  g iv e n  i f  he s e l l s  h im s e lf  to  a  s tra n g e r*

have su g g e s te d  t h a t  h e re  th e  la w g iv e r  c o n s id e re d  human 
n a tu r e .  An im p o v erish ed  I s r a e l i t e  would p r e f e r  to  se rv e  
a n o th e r  I s r a e l i t e  r a t h e r  th an  h i s  own r e l a t i v e .  .W hile i n  
th e  c a se  o f  s e rv ic e  w ith  a  n o n -IW ra e li te  -  w here i t  i s  assum ed 
t h a t  he w ould be t r e a te d  a cc o rd in g  to  h e a th e n  custom  -  i t  
was,* on com parison , more b e n e f i c i a l  f o r  him s e r v in g  h i s  own,
I  t h in k ,  t h a t  th e r e  was a  n a tu r a l  concern  on th e  p a r t  o f  th e  
la w g iv e r  to  p re v e n t  a  Hebrew, on r e l i g i o u s  g ro u n d s , from  
s e rv in g  a  non -I s r a e l i t e ,  f e a r in g  th e  a d v erse  in f lu e n c e  t h a t  
t h e i r  h o m e life  and o b se rv an ces w ould have on him .



Deuteronomy (1 5 , 12- 1 5 ) su p p lem en ts  Exodus 2 . , 2  by  m aking  
i t  q u i te  c l e a r  t h a t  th e  law s o f  s e r v i tu d e  a p p ly  e q u a l ly  to  a  
woman, and f u r t h e r  e x h o r ts  to  f u r n i s h  th e  s e r v a n t  l i b e r a l l y  
rrom  h i s  f lo c k ,  th r e s h in g  f l o o r  and w in e p re ss  when h e  i s  
e m a n c ip a te d , th u s  h e lp in g  him to  s t a r t  o f fc o n  h i s  own, sh o u ld  
he so d e s i r e .

G e n e ra lly , th e n , we can  d e v id e  s e rv a n ts  in  to  th e  
fo l lo w in g  c a t e g o r i e s .

1 )  Hebrew s e r v a n ts  f o r  a jperiod  o f  s i x  y e a r s ,  2 )T h ie v e s  
3)S uch  a s  o f f e r  t h e i r  s e r v ic e s  u n t i l  th e  J u b i l e ,  ow ing to  
t h e i r  im poverishm en t and th e  s a le  o f  t h e i r  l a n d ,  4 )H e a th en  
s e r v a n t s ,  5) H i r e l i n g s .

By th e  a b o ie  a rran g em en t I  w ish  to  show t h a t  th e  v a r io u s  
law s r e f e r r e d  to  a re  n o t  c o n t r a d ic to r y ,  w r i t t e n  by d i f f e r e n t  
r e d a c t o r s ,b u t  com plim en tary , and t h a t  th ey  a re  d e a l in g  w ith  
s e r v a n t s  o f  v a r io u s  c l a s s e s .

A t th e  o u t s e t  i t  m ust be s a id  t h a t ,  t r u e  to  th e  g e n e r a l  
p h i lo s o p h y  o f  th e  economic re a d ju s tm e n ts  i n  th e  Hebrew S t a t e ,  
a l l  ty p e s  o f  Hebrew s e r v a n ts  a re  to  go o u t f r e e  i n  th e  Y ear 
o f  J u b i l e ,  w h e th e r i t  c o in c id e d  w ith  th e  te rm in a t io n  o f  t h e i r  
s i x  y e a r s  s e rv ic e  o r  w h e th er i t  i n t e r r u p t s  i t ,  i n  acco rd an ce  
w ith  th e  i n ju n c t io n  (L ev .25>10) "And ye s h a l l  h a llo w  th e  
f i f t i e t h  y e a r ,  and p ro c la im  l i b e r t y  th ro u g h o u t th e  la n d  u n to  
a l l  th e  in h a b i t a n t s  t h e r e o f ;  i t  s h a l l  be a  JU b ile  u n to  you , 
and ye s h a l l  r e t u r n  ev ery  man u n to  h i s  p o s s e s s io n ,  and ye 
s h a l l  r e t u r n  e v e ry  man u n to  h i s  f a m ily " . The d i f f e r e n c e s  
i n  th e  p e r io d  o f  s e r v ic e ,  how ever, a r i s e  when th e f^  rem a in
more th a n  s i x  y e a r s  to  go to  th e  Year o f  J u b i l e .

In  such  a  c a se  Exodus and Deuteronomy d e a l ,  i n  my 
o p in io n ,  w ith  a  d i f f e r e n t  c a te g o ry  o f  s e rv a n t  from  t h a t  i n  
L e v i t i c u s .

I n  Exodus and Deuteronomy we d e a l  w ith  th e  ty p e s  o f  
s e r v a n ts  who a re  a c q u ire d  f o r  a maximum o f  s i x  y e a r s ,  nam ely  
1 . The Hebrew s e r v a n t  and 2 .  th e  T h ie f .

1 .  The q u e s t io n  h as  o f te n  b een  r a i s e d a s  to  how such
a  c a te g o ry  o f  s e r v a n ts  c o u ld  have a r i s e n ,  s in c e ,  i t  i s  
a rg u e d , a  p r i o r i  a l l  I s r a e l i t e s  w ere to  be f r e e  men. At 
t h i s  s ta g e ,  I  sh o u ld  l i k e  to  d isp o se  o f  th e  s u g g e s t io n  t h a t  
i t  r e f e r r e d  to  a  Hebrew s o ld  f o r  d e b t. Now, w h ile  I  am 
aw are o f  t h i s  w id e sp rea d  p r a c t i c e  i n  o ld en  t im e s , and w h ile  
th e  p r o p h e ts ,  to o ,  o c c a s io n a l ly  c ry  o u t  a g a in s t  th e  c r e d i t o r s f  
o p p re s s iv e  p r a c t i c e s  i n  l a t e r  I s r a e l i t i s h  d a y s , a c c o rd in g  
to  th e  M osaic c o n c e p tio n  i t  i s  o u t o f  q u e s t io n .  T hat t h i s  
i s  so , i s  e v id e n t  from  th e  law o f  the  Year o f  R e lease  o f  
D e b ts . S ince th e  in ju n c t io n  i s  t h a t  th e  c r e d i t o r  m ust 
r s lo a s B  h i s  d e b to r  i n  th e  Y ear o f  R e le a se , how c o u ld  th e  
d e b to r  be s e iz e d  f o r  h i s  d e b ts ?  5h r th e n n o re , do n o t  a l l  
B i b l i c a l  s c h o la r s  ag ree  t h a t  D t . l - l 8 b e lo n g  to  one w r i t e r ,  
and i f  so , c o u ld  i t  i& ve been p o s s ib le  t h a t  th e  same p e rs o n  
w ould ffcame th e  law  o f th e  Year o f  R e lease  o f  D ebt, w ith o u t 
b e in g  m in d fu l o f  th e  f a c t  t h a t  i t  h a s  no m eaning i n  view  o f  
th e  r i e h t  o f  th e  c r e d i to r  to  s e iz e  h i s  d e b to r?  L e t  i t  n o t  
b e  f o r g o t t e n  t h a t  f o r  sm a lle r  lo a n s  p le d g e s  w ere g iv e n . My 
c o n c lu s io n , the,,, i s  t h a t  th e  s e rv a n t  o f  Exodus and Deuteronomy 
h a s  n o th in g  to  do w ith  d e b t.



When th e  I s r a e l i t e s  l e f t  E g y p t,a  number o f  a d v e n tu r e r s .  
f i av?o Pr ^son®**s o f w ar, i n  s h o r t  " a  m ixed m u l t i tu d e "

• "k°°k ad v an tag e  o f  th e  g e n e ra l  p a n ic  and w ent up
w ith  them . These s t r a n g e r s ,  who w ould n o t  have th e  r i g h t  
to  c la im  in  P a le s t in e  th e  same s t a t u s  a s  th e  I s r a e l i t e ,  b u t  
who, h av in g  J o in e d  th e  Jew ish  camp, and becom ing s u b je c t  to  
th e  c o v e n a n t, would i n  co u rse  o f  tim e become a t t a c h e d  to  
th e  p e o p le  and i t s  s o c i a l  and r e l i g i o u s  l i f e ,  c o n s t i t u t e d  
th e  f i r s t  p o t e n t i a l  c la s s  o f  Hebrew s e rv a n ts  ( c f .D t . l 6 ,1 1 .  
lw . 14) • The hew ers o f  wood and d raw ers  o f  w a te r  p o in t  to  
above (D t.2 9 )1 0 ) .  G e n e ra lly , t h i s  ty p e  o f Hebrew s e rv a n t
w ould a r i s e  o u t  o f  th e  home b o rn  s e r v a n ts  o f  h e a th e n  
d e s c e n t  (c f .G e n . 17 ,235 J e r .2 ,1 4 ) ,  who w ould be c irc u m c ise d  
( c f .E x .  1 2 ,4 4 ) ,  w ould grow up in  a Hebrew a tm o sp h e re , w ould 
be e d u c a te d  i n  th e  Hebrew r e l i g i o n  ̂ c u s to m s . and would 
p a r t i c i p a t e  i n  i t s  r i t u a l .  They w i l l  /then  be c o n s id e re d  
to  a l l  i n t e n t s  and p u rp o se s  a s  Hebrews. The same would 
a p p ly  to  th e  c h i ld r e n  o f  p r i s o n e r s  o f  w ar. I f  th e  m a s te r , 
f o r  some r e a s o n s , such  a s  p o s s e s s in g  a  la r g e  number o f  s e r v a n t s  
o r  o th e r  c a u s e s , s e l l s  th e  s e r v a n t ,  bfe‘ w i l l  have th e n  to  be 
c o n s id e re d ,  on a c q u i s i t i o n ,  a s  a Hebrew s e r v a n t .  TO him 
th e  law  o f  s ix  y e a r s  s e rv ic e  w ith  th e  su b seq u e n t r e l e a s e  
w i l l  a p p ly . S ince t h i s  type  o f s e rv a n t  w i l l  have no 
p o s s e s s io n s ,  he m ust be l i b e r a l l y  s u p p lie d  so t h a t  he may, 
i f  he so w is h e s , have means to  s t a r t  o f f  on h i s  own. So 
a ro s e  th e  Hebrew se rv a n t^  he i s  r i g h t l y  term ed  b r o th e r  -  
o f  one r e l i g i o n .  I  am in c l in e d  to  a g re e  w ith  S a a ls c h u tz  
t h a t  th e  a c c e n t  on "Hebrew" i n  E x .2 1 ,2  and D t . l5 )1 2  -  in  Lev* 
(2 5 ,4 6 )  i t  i s  y o u r b r e th r e n  th e  c h i ld r e n  o f  I s r a e l ,  a l s o  
g e n e r a l l y  r e f e r r e d  to  a s  such -  i s  v e ry  rem ark ab le  in d e e d , 
and i t  s u p p o r ts  th e  th e o ry  t h a t  i t  r e f e r s  to  th o se  who 
became Hebrews by f a i t h  and n o t  by ra c e  o r  a n c ie n t  s to c k .  
F u rth e rm o re , D t . l 5 , l 5 )  w hich rem inds th e  I s r a e l i t e  t h a t  he 
was a  s e r v a n t  i n  E gyp t, le n d s  a d d i t io n a l  s t r e n g th  to  above 
p o in t  o f  view  (c f .E x .2 0 ,1 0 }  D t .5 )14 .15 )*

2 . T h ie v e s . I f  a  t h i e f  was u n a b le  to  make r e s t i t u t i o n  
o f  th e  a r t i c l e  he h a s  s to le n ,  he i s  to  be so ld  to"w ork  o f f " ,  
a s  i t  w e re , th e  in c u r r e d  lo s s  (E x .2 2 ,2 ; see  ch*5 s e c . ! ) *  B ut 
i f  he  w ere to  s t e a l  e . g .  th r e e  m onths b e fo re  th e  J u b i l e ,  
w ould th e  p r i v i l e g e  o f  th e  g e n e ra l  r e l e a s e  a p p ly  e q u a l ly  to  
h im ? I  sh o u ld  th in k  t h a t  i n  th e  i n t e r e s t  o f  j u s t i c e ,  w hich 
w as a lw ays aim ed a t  i n  Hebrew law , t h i s  w ould n o t  be th e  c a s e .  
F u rth e rm o re , i f  th e  J u b i l e  a f f e c te d  th e  t h i e f ,  i t  w ould have 
d i s a s t r o u s  co n seq u en ces, a s  i t  would o n ly  encourage  t h e f t  
when th e  y e a r  o f  J u b i l e  was a p p ro a ch in g . A lthough  th e  above 
f a c t  i s  nowhere m en tioned , i t  may s a f e ly  be assum ed t h a t  
an a d e q u a te  p r o v is io n  in  the  "u n w ritte n  law " e x i s te d  and t h a t  
i t  was common know ledge. A p a r a l l e l  to  t h i s  ty p e  o f  s e rv a n t ,  
who was to  work o f f  d e b t ,  i s  found in  th e  A ssy r ia n  code ( p a r .  
4 4 ) .  T here i t  e n jo in # * ,w ith  a  f ix e d  p e n a l ty  i n  d e f a u l t ,  n o t  
to  t r e a t  th e  p e rso n  (who i s  p le d g e d , an  i n s t i t u t i o n  unknown 
to  Hebrew law ) a s  a  s la v e .

X I b l le  Exodus and Deuteronomy im ply the serv a n t who , - 
h as no h e r ita g e , L e v it ic u s  ( 2 ? ,3 9 « )  d e a ls  w ith  a d i f f e r e n t  
s o r t  o f  serv a n t, namely, an im poverished I s r a e l i t e  who has 
s o ld  h i s  lan d  and h ir e s  o u t h is  s e r v ic e s a lo n *  w ith  i t .  H ere, 
as I  s e e  i t ,  we meet w ith  the im poverished landcfi«OMv»too 
was o b l ig e d ’ to  s e l l  h i s  land owing to  m isfo rtu n e . « * * ;  1 *  
cou ld  q u ite  d e f in i t e ly  n o t r e f e r  to  a Hebrew se rv a n t, fo r  i t  
on ly  speaks o f  "a man who has waxen poor". I t  i s  th e  c a se  
o f  a p erson  who has become in s o lv e n t  and must have a  remedy 
o th er  than becoming a s la v e . I f  he was a lread y  s la v e ,  h o .  
cou ld  he a t  a l l  "have waxen poor?" This law , th en , l im i t s  
i t s  o p e r a tio n  to  the fr e e  I s r a e l i t e  and i s  a measure o f  
r e l i e f  fo r  the I s r a e l i t e  who has g o t  to  s e l l  h i s  la n d . T h is  
law i s  n o t a s la v e  law , but a  lww g iv in g  r e fu g e  to  and



p r o t e c t i n g  th e  im p o v e rish ed  man. fh e  p o s i t i o n  o f  such  a  
l a n d l e s s  p e rs o n , sh o u ld  th e  new p o s s e s s o r  w ish  to  e j e c t  h*w 
rrom  th e  c o tta g e  he now o c c u p ie s , w ould be a  m o st p i t i a b l e  
o n e . H is  p roblem  would be w here to  f i n d  s h e l t e r  f o r  h im s e l f  
h i s  w i f e ,   ̂c h i ld r e n  and h o u se h o ld ; f o r ,  th e  money he w i l l  
have r e c e iv e d  f o r  th e  s a le  w i l l  have been  sm a ll enough i n  th e  
c irc u m s ta n c e s .^  L e t u s  see  w hat th e  Hebrew t e x t  (Lev.25)40)* 
s a y s ,  a s  an h i r e d  s e r v a n t  and a s  a  s o jo u r n e r ,  he s h a l l  be  
w i th  t h e e ;  he b h a l l  se rv e  w ith  th e e  un to  th e  Y ear o f  J u b i l e " .  
Now, th e  t r a n s l a t i o n ,  g iv e n  in  m ost v e r s io n s ,  f o r  th e  Hebrew 
"Y a 'a b o d " , t h a t  he s h a l l  be  "co m p e lled "  to  w ork, h a s ,  i n  my 
o p in io n ,  no j u s t i f i c a t i o n ,  f o r  th e  l i t e r a l  m eaning o f  Y a 'abod  
i s  "he  s h a l l  s e r v e " .  I f ,  th e n , we t r a n s l a t e  i t  l i t e r a l l y ,  and  
n o t  a s  i s  so commonly done by add ing  th e  v e rb  " to  c o m p e li" , we 
seo n  f i n d  p e r f e c t  j u s t i f i c a t i o n  f o r  t h i s  v e r s e .  I t  c o n t r a d i c t s  
n o th in g  s a id  in .E x o d u s  (2 1 ,2 )  o r  Deuteronon^y (1 5 ,1 2 -1 5 )  w hich  
speak  o f  a  d i f f e r e n t  ty p e  o f  s e r v a n t .

As I  have a lr e a d y  m en tioned  above, th e  im p o v e rish ed  
ow ner who s e l l s  h i s  la n d  w i l l  f i n d  h im s e lf  i n  a  d i f f i c u l t  
p o s i t i o n  sh o u ld  he r e q u i r e  to  v a c a te  th e  e s t a t e .  To p r e v e n t ,  
t h e r e f o r e ,  th e  new p o s s e s s o r  from  f o r c in g  th e  s e l l e r  to  l e a v e ,  
f o r  w h a te v e r r e a s o n , th e  law  in  th e  i n t e r e s t  o f  th e  d i s p o s s e s s ^  
and n o t  o f  th e  new ow ner, p ro v id e s  t h a t  he may se rv e  u n t i l  th e  
Y ear o f  J u b i l e .  However, he m ust n o t ,  b ecau se  o f  h i s  p l i g h t  
be  t r e a t e d  a s  a  s la v e ,  b u t" a s  a  h i r e d  s e rv a n t  s h a l l  he be 
w i th  t h e e " .  The new owner w i l l ,  in  a l l  p r o b a b i l i t y ,  be to o  
g la d  in  m ost c a s e s  to  a c c e p t h i s  s e r v ic e s ,  f o r  he w i l l  f i n d  i n  
t h i s  s e r v a n t  a  p e rso n  i n t e r e s t e d ,  f o r  s e l f i s h  r e a s o n s , i n  th e  
p ro p e r  a t t e n t i o n  o f  th e  p ie c e  o f  g ro u n d , s in c e  a t  th e  J U b ile  
i t  w ould be h i s  a g a in . The s e rv a n t  w i l l  th u s  be a b le  to  
rem ain  w ith  h i s  fa m ily  i n  a t  l e a s t  p a r t  o f  th e  house w hich  he 
h a s  p r e v io u s ly  o c c u p ie d . By th e  tim e th e  J u b i l e ,  o r  any 
s h o r t e r  d a te  o f  l e a s e ,  h as a r r iv e d ,  he w i l l  f in d  t h a t  n o t  o n ly  
h a s  he re g a in e d  h i s  la n d , b u t  he w i l l ,  i n  a d d i t io n ,  p e rh a p s  be  
a b le  to  la y  a s id e  some e a rn ed  money f o r  the  day when he can 
s fe a rt h i s  in d e p e n d e n t l i f e  anew.

T h is  s e r v a n t ,  th e n ,  a s  we se e , and as  i s  s t a t e d  in  th e  
S c r i p tu r e s ,  i s  to  be t r e a t e d  a s  a h i r e l i n g .  L e t u s  im ag ine  t h a t  
h i s  p o s i t i o n  would b e , sh o u ld  he h a v e ,e v e ry  s ix  y e a r s ,  to  
move a b o u t. I f  th e  J u b i l e  were t h i r t y  y e a r s  from  th e  y e a r  o f  
th e  s a l e  o f  h i s  la n d ,  he would be com pelled  to  move w ith  h i s  
f a m ily  e v e ry  s i x  y e a r s ,  a  m ost in c o n v e n ie n t  and o n e ro u s  
p ro c e d u re . By s ta y in g ,  how ever, a l l  th e  tim e a t  th e  one p la e a  
h i s  l i f e  w ould be  more o r  l e s s  a  s e t t l e d  one , and w ith  th e  
b l a s t  o f  th e  tru m p e t announcing  th e  J u b i l e / t h e  s ig n a l  f o r  h ia ,  
o r  a t  l e a s t  h i s  c h i ld r e n 's ,n e w  o p p o r tu n ity  would be g iv e n  to  
them . He w ould r e g a in  h i s  p o s s e s s io n s  and h i s  com plete  
in d ep e n d en c e . "Once i t  i s  re c o g n ise d  t h a t  th e  L e v i t i c u s  
e n ac tm en t i s  in  f a c t  a m easure o f  th e  r e l i e f  o f  f r e e  in s o lv e n t  
I s r a e l i t e s ,  and b e lo n g s  to  a d i f f e r e n t  d ep a rtm en t o f  law , from  
t h a t  w hich  d e a ls  w ith  s la v e s ,  a l l  m inor d i f f i c u l t i e s  d isa p p e a r*
We see  how i t  i s  t h a t  th e  freem an i s  n e v e r  c o n te m p la te d  a s  
d e s i r i n g  to  s ta y  w ith  h i s  p u rc h a s e r ,  though  th e  s la v e  i s  re g a rd e d  
a s  p o s s ib ly  u n w il l in g  to  le a v e  h i s  m a s te r , why th e  fo rm er on 
h i s  r e l e a s e  h as p ro p e r ty ,  w h ile  the  l a t t e r  h a s  none , why th e  
p o s i t i o n  o f  th e  r e s p e c t iv e  f a m i l ie s  i s  so d i f f e r e n t ,  why we 
f in d  t h i s  law  p la c e d  w ith  la n d  law s and m easu res t h a t  w ould 
b e n e f i t  p o o r  p e a s a n ts "  (W iener, S tu d ie s  i n . Bi b l i c a l .JLaw p . 1 1 ) .

t-p th en  we view  th e  p ro v is io n  i n  L e v i t ic u s  25 i n  th e  
l i g h t  I  have p re s e n te d  i t ,  we s h a l l  b e t t e r  u n d e rs ta n d  why i t  
sp fa k s  o f  th e  J u b i le  o n ly  and n o t o f  th e  s ix  y e a r s  p e r io d .

n o w  th e  t re a tm e n t o f  th e  s u b je c t  in  Exodus andConparing now tne ix e a  c o n tr a d ic t io n  betweensrcra s »<■«»• i» i» *»*«..



t !L p ro ,V:i‘+? l i b e r a l l y  on t h e i r  r e l e a s e .  I  do n o t
? ? LXe r  ^D t* -I?C .C .) t h a t  i n  Deuteronom y 1 5 ,1 2 .1 7  

w ^ J ^ :  c?n c u b in a Se i s  in c lu d e d .  T h is v i e i  i s  n o t
w a r r a n te d .  And i f  he assum es ( p . 182) t h a t  " th e  law  o f
Dr i e r 5no^  s p r i g s  from  a  more advanced  s ta g e  th a n  th e  law  
o t E xodus", i s  i t  m ot m ost s t ra n g e  t h a t  i n  Deuteronom y th e
tr e a tm e n t  o f  th e  m aid  i s  h a r s h e r  -  th e r e  i s  no m en tio n  o f  h e r
m a r r ia g e  r i g h t ,  b u t  o rd e r s  th e  b o r in g  o f  h e r  e a r s  -  th a n  in  
Exodus? As I  have a lr e a d y  m en tioned  b e fo re /  th e  c a se  o f  th e  
co n cu b in e  o c c u rs  i n  E x .2 1 ,7 -1 1 . T here she i s  m eant to  be 
a se c o n d a ry  w ife ,  a  f a c t  so c l e a r ly  s t r e s s e d  in  v .1 0  w here i t  
i s  s t a t e d  t h a t  " h e r  fo o d , h e r  raijrtw ent and h e r  d u ty  o f  m a rr ia g e  
s h a l l  he n o t  d im in is h " . ^

A no ther d is c re p a n c y  betw een  Exodus and Deuteronomy h as  
b een  s u g g e s te d T th a ta in  Exodus the  s la v e ,  on r e f u s in g  to  go f r e e ,  
i s  l e d  to  th e  ju d g e s  o r  th e  S an c tu a ry  to  have h i s  e a r  b o re d , 
w h ile  i n  Deuteronomy i t  i s  done . p r i v a t e l y  a t  home. Now, I  
do n o t  a g re e  w ith  t h i s  s u g g e s t io n . I  am in c l in e d  to  b e l ie v e  
w i th  K e i l  (Handbuch d e r  b i j l i s c h e n  A rc h eo lo g ie  p a r .2 .p .8 o )  
t h a t  th e  same th in g  i s  m eant m  Deuteronom y, e x c e p t t h a t  th e  
whole s ta te m e n t  i s  n o t  r e p e a te d  a g a in . A lthough D r i v e r 's  
a rgum en t, t h a t  th e  b o r in g  a t  th e  home o f th e  m a s te r  w ould 
show th e  s l a v e 's  ad h eren ce  to  him , i s  a good one in  g e n e r a l ,  
i t  d oes n o t  a p p ly  h e r e ? s in c e  th e  r e a s o n s  tftfr th e  b o r in g  in  
o u r  c a se  d& e n t i r e l y  d i f f e r e n t  th an  among o th e r  p eo p le  who 
knew o f  t h i s  i n s t i t u t i o n .  In  I s r a e l  i t  co u ld  n o t  be done 
p r i v a t e l y  f o r  th e  sim ple re a so n  t h a t  c o e rc io n  a g a in s t  th e  
s la v e  by th e  m a s te r  c o u ld  be s u s p e c te d . The f a c t  o f  th e  com plete ly  
v o lu n ta r y  c h o ic e  o f th e  s e rv a n t  to  s ta y  w ith  h i s  m a s te r  
w ould have to  be  p u b l ic ly  e s ta b l i s h e d ,  i n  th e  l a t t e r i s  i n t e r e s t ,  
f o r  o th e rw is e ,  th e  s e rv a n t  c o u ld  a t  a l l  t im e s  go to  th e  
ju d g e s  and p le a d  f o r c e .  The b o r in g  o f  th e  e a r  was a d e v ic e  
to  s t im u la te  and p r o t e c t  p e rs o n a l  f r e e  dam, and to  b r in g  home 
to  th e  s e r v a n t  how co n te m p tib le  i t  i s  to  w ish  to  rem ain  in  
s e r v i tu d e .

As a lr e a d y  s t a t e d  b e fo re ,  L e v .2 5 ,3 9 ff  d e a ls  w ith  th e  
im p o v e rish e d  landow ner. B en zin g er ( p .1 3 2 ) , how ever, 
m a in ta in s  t h a t  L e v i t ic u s ,  b e in g  p o s t e x i l i x ,  d e a ls  w ith  a  
changed  p o s i t io n  in  th e  law  o f  s la v e ry ,  w hich  p r o h ib i t e d  
s la v e r y  a l t o g e th e r  f o r  th e  I s r a e l i t e  and a llow ed  o n ly  
h i r e l i n g s £  whose freedom  was f e t t e r e d  u n t i l  th e  J u b i l e .
B u t ifc n o t  t h i s  c o n te n tio n  m ost s tra n g e ?  I f ,  a s  B e n z in g e r 
b e l i e v e s ,  th e  law  was changed, why sh o u ld  th e  p o s i t i o n  o f  
th e  h i r e l i n g  have become w orse th an  t h a t  o f  s e r v a n ts ,  s in c e  
th e  fo rm er w ould have to  se rv e  t i l l  the  J u b i l e ,  o r  a p o s s ib le  
maximum o f  f o u r ty  n in e  y e a r s ,  w h ile  th e  l a t t e r  would se rv e  
s i x  Y ears a t  th e  u tm ost?  The Mishnah speaks o f  s e r v a n ts ,  
and i f  B en z in g er was c o r r e c t  would i t  n o t  have p o in te d  o u t 
th e  changed a t t i t u d e ?  Exodus and Deuteronomy speak o f  s i x  
y e a r s  s e r v ic e  w h ile  L e v i t ic u s  p ro v id e s  f o r  s e rv ic e  u n t i l  th e  
J u b i l e .  And th e  d i f f e r e n c e s  a re  q u i te  o b v io u s , s in c e  i n  th e  
l a t t e r  c a se  th e  s e rv ic e  depends upon th e  le n g th  o f  th e  l e a s e  
o f  hiQ la n d .  I t  m ust be n o ted  t h a t  the  t e x t  m  L e v i t ic u s  
does n o t  e x p re s s  i t s e l f  t h a t  he . e l l  h im s e lf  a s  an»Eved»
(s e rv a n t)*  I t  on ly  s t a t e s  he s e l l  h im s e lf  (2 5 ,3 9 )»

H aving then p resen ted  my view s on th e  in te r p r e ta t io n  
o f  the law s in  Exodus, Deuteronomy and L e v i t ic u s ,  and t h e ir  
me»ni ncr T do not see  how th ey , in  any way, c o n tr a d ic t  one 
£ ^ h £ f ’ nor Shy L e v it ic u s  2 5 ,3 9 -5 *  ™ s t  be o f  a l a t e  d a te .

S i ’ com plim entary to  one a n o th e r , and each  add  to  
and e x p la in g th e  v a r io u s  c a te g o r ie s  o f  s e rv a  t s .

As m en tioned  b e fo re ,  the Hebrew s e rv a n t  g oes f r e e  a f t e r  
s i x  v e a r s  o f  s e rv ic e  , w hile  the  se rv ic e  o f  th e  im p o v e rish ed  
d e p e n d fu p o n  ?he p e r io d  f o r  which he h as  s o ld  h i s  la n d ,  th e

J u b i l e  b e in g  the maximum. T herefore, K en t ( The M essage



t f e t ^ e a c ^ o f  at h s Vfw'~ p * f3 0 ) i s  q u i te  wrong i n  c o n c lu d in g

c ? e S Sfu cS  ? 2 S l S s I " , S "  h A Xi n w ^ d ^ t
i n  th a t ,  veai- a m m^? + economic p ro b lem , i f  we remember t h a t
in  t n a t  y e a r  a com plete  re a d ju s tm e n t o f  la n d  and th e  w hole 
econom ic s t r u c tu r e  was to  ta k e  p la c e .

VPflT, ? ?  ™°n +e£ t i o n +i t h  ^  r e l e ase  o f s e r v a n ts  in  th e  se v e n th  
J  + ? s t  be r e i d e ra te d  t h a t  i t  i s  n o t to  be c o n fu se d  w ith  

th e  s t a t u t o r y  S a b b a tic a l  Year -  an i n s t i t u t i o n  d e a l in g  w i th
on t h | ms l b b « t i c f i dVptS  ai i  fa l lo w  o f  th e  l a n d .  Thus,

f  a }  th e  h a b i t a n t s ,  d e b to r s  and c r e d i t o r s
a re  a f f e c t e d  s im u lta n e o u s ly ;  w h ile  the  se v en th  y e a r  on w hich a 
s e r v a n t  g o e s  f r e e  depends e n t i r e l y  upon th e  tim e he began  h i s

aad, J a r i e s  i n  each  in d iv id u a l  c a s e .  The c irc u m s ta n c e  
x n a t  th e  J u b i le  g r a n ts  u n iv e r s a l  freedom  i r r e s p e c t i v e  o f  th e  
le n g th  o f  s e r v ic e ,  may p e rh a p s  be compared w ith  a somewhat 
s i m i l a r  i n s t i t u t i o n ,  v i z .  th e  power o f am nesty in  t h i s  c o u n try  
f o r  p r i s o n e r s ,  c o n fe r re d  on the  King on th e  o c c a s io n  o f  h i s  
c o ro n a t io n .

4 .  H eathen s e rv a n ts  were R eq u ired  e i t h e r  th ro u g h  b e in g  
b o u g h t from  o th e r  p e o p le  -  the  s la v e  t r a d e  was co n d u c ted  by 
th e  P h o e n ic ia n s  (Amos 1 ,9 ;  E zek .27 , 1 3 ) ,  -  o r  th ro u g h  h av in g  become 
p r i s o n e r s  o f  w ar ( J u d .5 , 3 0 ; 1 Sam.3 0 ,3 ;  tE .2 0 ,3 0 f l-  2 K * 5 ,2 ).
These w ere a c q u ire d  f o r  e v e r  ( c f .E x .2 1 .4 -6 )  and c o u ld  be I n h e r i t e d  
(L e v .2 5 ,4 4 -4 6 )*  (The Toshav, in  my o p in io n ,w i l l  have b e en  th e  
f o r e ig n  s e t t l e r  who h a s  n o t  in  any way a s s o c ia te d  h im s e l f  w ith  th e  
Hebrew r e l i g i o n ,  (Ex. 1 2 ,4 5 ) ,  w h ile  th e  Ger w i l l  have b een  a  
p r o s e l y t e  p a r ta k in g  i n  th e  r i tu a l ( E x .l2 ,4 7 - 4 9 $ L e v .16 , 2 9 * 1 7 ,8 .1 0 :
1 8 ,2 6 ;H u .9 ,1 4 ^ 1 5 ,1 4 .2 6 ;D t .2 6 ,1 1 -1 3 )•  Tbs Toshav, th e n , was in  
th e  c a te g o ry  o f  ’’fo re ig n e r*  so jo u rn in g  in  th e  la n d  ,(who i f  s o ld )  
w ere to  be b o n d se rv a n ts  in  th e  s t r i c t e s t  sen se  o f  th e  w ord" .
(Chapman and S tre a n e , C .B. on L e v i t ic u s  2 5 ,4 4  - 4 6 ) .

5 . H i r e l in g s  w ere e i t h e r  day w ork e rs  (L ev .19,135 D t .2 4 ,1 4 .1 5 )  
whose wages had to  be p a id  a t* th e  end o f  th e  d a y 's  w ork , o r  
y e a r ly  w o rk ae rs  L e v .2 5 ,5 3 ) who may have s ta y e d  in  th e  “ a s t e r ' s  
house  and g o t  th e r e  paym ent a f t e r  th e  y e a r  was ro u n d . The 
h i r e l i n g s  need  n o t  n e c e s s a r i ly  have been  I s r a e l i t e s  (E x .1 2 ,4 5 ) .

B e n e ra ll i*  a s  m entioned  b e fo re ,  th e  t r e a tm e n t  o f  a l l  s e r v a n t s  
m ust have  b e en  g en ero u s and humane. The f u g i t i v e  s la v e  was 
S o t to  b l  handed back D t .2 3 , l 6 ; c f . lK .2 ,3 9 f ) .  U n lik e  among o th e r  
D eoole w here any c o n ta c t  w i th  s la v e s  was taboo  and  w here th e y  
w ere c o m p le te ly  s e p a ra te d  from  s o c ie ty ,  th e  s e r v a n t  i n  th e  I s r a e l i t i ^  
S ta te  w a s g iv e n  o p p o r tu n ity  to  p a r t i c i p a t e  i n t h e  f e s t i v a l s  
and  o th e r  r e l i g i o u s  p r a c t i c e s  o f  th e  p e o p le  ( D t . l 2 , l 5 - l 6 , l l ) •
^  r e b e l l i o n s  o f  s la v e s  a re  known to
H ebrew s, r e le a s e  o f  s e r v a n ts  m ust have been  a t
th e  law s re g a rd in g  the rex f r 0n  Je re m ia h '  s (3 4 , 8 -1 7 J a t te m p t
t im es  c °n tra v ??? 'i® W e h . 5 , 1 - 1 9 - Injury to  se rv a n ts  secu redt o  r e e n f o r c e  t h i s  law s c f .N e h .5 , l r l ^ t s  ^  p ro p e rty ? w h ic h
t h e i r  r e le a s e ( E ^ 2 1 ,Z O .a y '  io n  to  p ro v id e  them  l i b e r a l l y
was p o s s ib le  2 eep c f .2 S a m .9 ,2 f f  where S a u l 'son t h e ilTr e l e a s e ,  c o u ld  k<eep 1*, ^  « 7>
s e r v a n t  even employed h im sel

 . _ corvnntfi ajfce found  i n  a  number o f  p la c e s
R ecords 153 ,600  bondmen (2 C h r .2 ,1 7 ; .

i n  th e  B ib le ,  ^ ^ “ “ . ^ e x i l e  th e r e  were 7 ,337  s e rv a n ts (H e h .
A f te r  th e  r e tu r n  f r o a  t, t h a t  P h i l i s t i n e s  p a sse d  on
8 , 67 ) .  We a re  t o l d  JIAno 1M ac.3,41}21*K S.8',ll in fo rm  u s
Hebrew c a p t iv e s  to  Edomi , - t y  Ptolem y and  S e le u c id  -
t h a t  Jew s were c a r r i e d  o f f  s s  s ia v e  j



JvLr e f , e r s ’ o f  c°u r s e > to  th o se  who have been  free m e n ,h e n c e  
L e v .25 f 4 8 ) 6SS th e  J6YIS 111 th o se  days t0  r e d ee»  th e m (c f .

jn  :>o\ Th? o r d i n r y  p r ic e  o f  s e r v a n ts  i s  30 S h e k e ls  (Ex.
J o s e p h s  b r o th e r s  g o t  20 S h e k e ls , p ro b a b ly  b ecau se  

h ! t I f n M ! 0UIlg la d (G e n .3 7 ,2 8 ) . For redeem ing  s e r v a n ts
o f  f lv e  811(1 tw e n ty , tw en ty  S h e k e ls  w ere 

SV?27i  SI*-, J o s e Phus (A n t.1 2 ,2 .3 )  sa y s  t h a t  th e  
!L paJ  y  pt ° l e a y ?or  every  c a p tiv e  Jew in  E gypt was 

130  D rachm s- a b o u t 3D S h e k ls . N ican o r t r i e d  to  r a i s e  th e  
t r i b u t e  f o r  th e  Romans by s e l l i n g  90 Jews p e r  t a l e n t ,  
am oun ting  to  30 S h e k e ls  each (2 M a c .8 ,9 .lO ) .

.O f th e  a n c ie n t  la w s ,th e  A ssy ria n  code sa y s  v e ry  
l i t t l e  in d ee d  on s la v e  m a t te r s (o n ly  p a r . 44 , see a b o v e ) .
The H i t t i t e  law ( p a r .  19-24) does n o t  say  how s la v e s  were 
a c q u i r e d .  The crim e o f  s t e a l i n g  a p e rso n  i s  p u n ish e d  v e ry  
m i ld ly  in d e e d , (p a r .  18) • For r e s t o r i n g  a  runaw ay s la v e  
re w a rd  i s  g iv e n , and  a lth o u g h  th e  pun ishm ent f o r  h a rb o u r in g  
him  i s  m ild e r  th a n  in  th e  B aby lon ian  law , t h i s  H i t t i t e  law  
h e re  i s  f a r  from  th e  s p i r i t  o f  th e  Hebrew l e g i s l a t i o n  wfcinh 
w hich  does n o t  a llo w  th e  r e s t o r a t i o n  o f  a runaw ay s l a v e .
The m is h a n d lin g  o f  a  s la v e  i s  p u n ish e d , b u t  i t  does n o t  
g iv e  him  h i s  r e l e a s e  ( p a r .2 ,4 ,8 ,1 2 ,1 4 ) .  F u r th e r  law s a re
fo u n d  i n  p a r .9 3 , 9 5 , 9 7 ,9 9 ,1 0 1  1 0 5 ,1 2 1 . The B ab y lo n ian  law  
G ift. 1 5 -2 0 ) p u n ish e s  th e  h a rb o u r in g  o f  a f u g i t i v e  s la v e  
w ith  d e a th .  I t  k n o w s(p a r.117) o f  th e  r e l e a s e  o f  s la v e s  
f o r  d e b t  a f t e r  th r e e  y e a r s ,  w hich , i n c i d e n t a l l y ,h a s  no 
s i m i l a r i t y  to  th e  Hebrew law  o f  R e lease  o f  th e  S la v e .
T h is  B a b y lo n ian  law , how ever, seems o n ly  to  a p p ly  to  th e  
w ife  and c h i ld r e n  o f  th e  d e b to r  who c o u ld  n o t  be  made to  
s e rv e  lo n g e r  th a n  th r e e  y e a r s .

The M ishnah has e la b o ra te  p ro v is io n s  on th e  s u b je c t  
o f  s e r v a n t s .  In  acco rdance  w ith  th e  g e n e ra l  c o n c e p tio n s  
o f  a c q u i r in g  p r o p e r ty ,  th e  Hebrew s e rv a n t  i s  a c q u ir e d  th ro u g h  
money o r  docum ent. He g o es f r e e  a f t e r  s i x  y e a rs  o f  s e r v ic e ,  
o r  th ro u g h  th e  in te r v e n t io n  o f  th e  J u b i l e .  A m aid , i f  
s o ld  by  a  f a t h e r ,  goes f r e e  on re a c h in g  p u b e rty  ( s in c e  th e n  
th e  r i g h t s  o f  th e  f a t h e r  o v e r h e r  c e a s e j .  ( K e t .4 ,4 ) . A 
Hebrew s e r v a n t  w ith  a b o red  e a r  goes f r e e  on th e  J u b i l e  o r  
a t  th e  d e a th  o f  h i s  m a s te r . I f ,  how ever, th e  m a s te r  d i e s  
w i th in  th e  s i x  y e a r s  p e r io d ,  th e  s e rv a n t  i s  r e q u i r e d  to  
f i n i s h  s e rv in g  th e  h e i r  (K id. 1 ,2 )#  The h e a th e n  bondman i s  
a c q u ir e d  th ro u g h  money, document o r  p o s s e s s io n  i . e .  th ro u g h  
s e r v in g  th e  m a s te r . He g a in s  h i s  freedom  by redeem ing  
h im s e l f  o r  th ro u g h  a  document o f  m anum ission (K id . 1 , 3 ) .  
A cco rd in g  to  th e  G e m arrah (S an h .5 8 b ),c ircu m cis io n  and  th e  
r i t u a l  b a th  do n o t  y e t  make th e  h e a th e n  s e rv a n t  an  I s r a e l i t e .  
More o ro o f  was r e q u i r e d  f o r  h i s  com plete  se v e ra n c e  w ith  th e  
h e a th e n  r e l i g i o n  and custom s. A ccording  to  th e  M ishnah, 
a  m a s te r  who cau se s  in ju r y  to  a  s e rv a n t ,  m ust, i n  a d d i t io n  
to  r e l e a s in g  him , pay  damages in  th e  f iv e  c o u n ts ,e x c e p t in g  
l o s s  o f  t im e . i . e .  f o r  i n ju r y , f o r  p a in ,  f o r  h e a l in g  and f o r  
i n d ig n i t y  i n f l i c t e d  (B .K .o ,3 .5$G eDl*Ki(i*24‘)* _ S e rv a n ts  c o u ld  
own p r o p e r ty  B J I .1 , 5 ) .  ShouM o n . l e a v e t o  hi s

W i t s  o f  M an cip a tion  were is su e a  to  servani.svuifc.j.,H -.o;?,_5; .
5  a servant was owned by two or  more p eop le ,an d  one em ancipated  
i t L  o th e r s  can be fo rced  to do l ik e w is e  a g a in s t  com pensation

? V K e r it .2 ,5 ) .  A servan t was h e ld  r e sp o n s ib le  fo r  
(G it .4 ,5 ,E d * l> 1 3 i Yad .4 , 7 ) . Servants must be tr e a te d  l ik e
b ro th era  (Gea^Ber. 1813^ 6 1 . &1 . J e r . B .K Kreed se r v a n ts  may n o t ,

f i r s t  f r u i t s , r e c i t e  th e  s p e c ia l  p r a y e r  w hich r e f e r s  
t o l e b m ^ f e s t r y ( M . S h . 5 , 1 4 ) .  A r e f e r e n c e  to  a  c a se  o f  a f r e e d  
woman i s  found  in  E d .5 ,^ *



CHAPTER t .

THE FAMILY.

The m a t te r  o f  th e  pow er and a u th o r i ty  o f  th e  f a t h e r  in  
Hebrew law  h a s  r e p e a te d ly  been  r a i s e d ,  and i s  o f  i n t e r e s t  
h e re  b e ca u se  th e  q u e s t io n  a r i s e s  to  w hat e x te n t  th e  members 
o f  h i s  f a m ily  w ere to  be c o n s id e re d  a s  h i s  p r o p e r ty  w ith  
whom he c o u ld  d e a l  a t  w i l l .  H is  pow er o v e r h i s  s e r v a n ts  
was d is c u s s e d  in  th e  p re v io u s  c h a p te r ,  so i t  rem a in s  to  
exam ine w hat i s  th e  p o s i t io n  o f  h i s  w ife  and c h i ld r e n .

G e n e ra lly , i t  m ust be rem em bered t h a t  th e  Hebrew 
l i v e d  i n  a  s t r i c t l y  p a t r i a r c h a l  s o c ie ty  w here th e  f a m i l i e s  
c o n s i s t e d  o f  " f a t h e r s 1 h o u se s" , th u s  s t r e s s i n g  th e  p ro m in e n t 
and^dom inan t p o s i t i o n  o f  th e  head  o f  th e  h o u se h o ld . The 
f a m i l i e s  in  such sy stem s w ere v e ry  c lo s e ly  k n i t  t o g e th e r ,  
th e y  w ere p o l i t i c a l  u n i t e s ,  and som etim es, a lth o u g h  so n s 
may have had even t h e i r  own h o u se h o ld s , th e  in n e r  c o n n e c tio n  
and p a r t i a l  d e p en d e n ts  on th e  h ead  o f  th e  fa m ily  c o n tin u e d  
to  e x i s t .  The w ord f a t h e r  o r  B aa l (m a s te r  o r  husband) 
im p lie s  and c h a r a c t e r i s e s  th e  man a s  th e  m a s te r  o f  th e  house 
and the  p e rs o n  i n  a u th o r i ty (E x .2 1 ,2 2 ;  J U d .l8 ,J 9 f  19 ,21$
2K. 2 ,12*  5 ,1 3 )*  Round th e  man g ro u p s  i t s e l f  a  community 
such  a s  w iv e s , c h i ld r e n ,  s e rv a n ts  and p r o p e r ty .  How, 
a l th o u g h  t h i s  t r i b a l  system  o f  l i f e  rem ained  a lm o s t th ro u g h o u t 
I s r a e l ' s  s o jo u rn  in  P a l e s t in e ,  th e  deg ree  o f  th e  p a te r n a l  
pow er was s t r i c t l y  l im i te d  and d e f in e d  by law . In  Rome e .g .  
th e  f a t h e r  had a b s o lu te  pow ers and c o u ld  p u n ish  any members 
o f  h i s  fa m ily  w ith  d e a th .  Even u n d er J U s t in ia n ,  new ly b o rn  
co u ld  be k i l l e d  o r  s o ld  by t h e i r  f a t h e r .  He c o u ld  
s u b s t i t u t e  a n o th e r  p e rs o n  to  be  h e i r .  In  G reece , in f i r m  
c h i ld r e n  c o u ld  be exposed  to  d ie  in  th e  h i l l s  ( 3 a i t h ,  A 
D ic t io n a ry  o f  G reek and Roman A n t i q u i t i e s , a r t i c l e  P a t r i a  
P o t e s t a s ) .

T here i s  no q u e s t io n  in  Hebrew law , a s  was p e rm i t te d  in  
Rome and a s  was p r a c t i s e d  among many a n c ie n t  p e o p le s ,  o f  i u s  
v i t a *  n e c is q u e , o f  th e  f a t h e r ' s  pow er o f  l i f e  and d e a th  o v e r  
h i s  c h i ld r e n .  And th e  f a c t  t h a t  one o r  two such c a s e s  a re  
re c o rd e d  in  th e  B ib le ,  a llo w s u s a s  l i t t l e  to  draw th e  
c o n c lu s io n  t h a t  i t  was the g e n e ra l  p r a c t i c e ,  a s  **  w ould be 
e n t i t l e d  to  assume a  w id e sp rea d  p r a c t i c e  o f  g a n g s te r ism  in  
New York b e ca u se  o f  the  r e c o rd s  o f  some d a r in g  c a s e s  o f  
k id n a p p in g  (v id e  fam ous c a se  o f  C o l. L indenberg  e t c . ) .

L e t  us now see  w hat e v id e n ce  on th e  s u b je c t  we can deduce 
from  B i b l i c a l  r e f e r e n c e s  a )  th e  w ife  and b ) th e  c h i ld r e n  i n  
th e  f a m ily .

a )  C o n tra ry  to  th e  g e n e r a l  b e l i e f ,  th e  p o s i t i o n  o f th e  
woman i n  I s r a e l  was a  r e s p e c te d  o n e . There i s  no a cc o u n t o f  
h e r  t r e a tm e n t  a s  a  c h a t t e l  o r  s la v e ,  a s  we f i n d  i t  f r e q u e n t ly  
among many a n c ie n t  p e o p le s .  Among th e  G reeks, a s  d id  
S o c ra te s ,  and th e  Romans, husbands had th e  r i g h t  to  le n d  t h e i r  
w iv es  to  o th e rs .. The Iww o f  P e r s i a  p r e s c r ib e d  t h a t  th e  w ife  
had  to  r e v e re  th e  husband a s  a  God, o f f e r  to  him a  p r a y e r  and 
k i s s  h i s  body e v e ry  m orn ing ; th e  same was e x p e c te d  from  a 
d ep en d en t u n m arried  s i s t e r  o f  d a u g h te r  (K len k e r, Mend A v e s ta . 
v o l . 3 , p . 2 3 1 ). The w i f e 's  p o s i t i o n  i n  Hebrew law  was s a c re d ,
and she was to  be  th e  he lpm eet o f  th e  husband i n  h e r  home..
Thus, Sarah, Rebecca, Ittch a l, A b ig a y il , the Shunamite woman, 
a l l  p o in t  to  th e ir  h ig h ly  r e sp ec ted  s ta tu s  in  t h e ir  homes (Gen*



i f ’+hf* 2 7 ,1 3 f i  J u d . 4 , 4 f f : 1 6 ,6 f t ;  1  Sam.2 ? ,1 4 ) .  The e u lo g y
lq  u !  Ylr tu e  in  the ( 5 , l5 f s  1 2 ,4 i  18 ,22:
hp-? j  ’ £ i" ' p o in t  to  th e  esteem  i n  w h ich  th e  w ife  was to  be  
rt+i' v v . newly wed was f r e e d  from  m i l i t a r y  d u ty  i n  o r d e r
l £ d i £ * L £ i 8 -W ife^  ^ ? 4 ’ 5) • woma^ c o u ld  l l s o  t^ke a
th P  p ! L w + in  ^ b l l c  l l f e  q u a l i f y  f o r  h ig h e s t  o f f i c e  i n  
th e  community a s  ju d g e s , p ro p h e ts ,  and r e g e n t ,  such  a s  was

-tin (? X;  ^ o r a h  (jfcd. 4 , 4 ) ,  HUldah
and Maachah (IK* 1 5 ,1 3 ) .  Women d id  n o t  need  to  

l i v e  m  a se c lu d e d  m anner b u t  c o u ld  tak e  p a r t  i n  th e  l i f e  o f
c n J ^ i t y  such  a s  i s  re c o rd e d  o f  th e  p a r t  th e y  p la y e d  a t
Red Sea (Ex. 1 5 ,2 0 f)  and in  D a v id 's  v i c to r y  (1 Sam. l 8 , 6f ) *

The w ife  was, in  p r a c t i c e ,  a c q u ire d  by th e  husband ,
oy p a y in g  th e  b r id e p r ic e  he l e g a l l y  a c q u ire d  o v e r  h e r  th e  r i g h t s  
w h ich  p re v io u s ly  b e lo n g ed  to  h e r  f a t h e r .  He had  s e r t a i n  r i g h t s  
o v e r  h e r ;  she had to  look  a f t e r  h i s  home and r e a r  c h i ld r e n ,  
b u t  she c o u ld  n o t  be s o ld  in to  s la v e ry ,  i n  f a c t  he c o u ld  n o t
do t h i s  even w ith  h i s  secondary  w ife  (Ex. 2 1 ,8 ;  D t. 2 1 ,1 4 ) .
F u r th e rm o re , s in c e  she was t o  a c e r t a i n  d eg ree  u n d e r h i s  
t u t e l a g e ,  he had the r i g h t s  to  annu l any vow she h as  made (Hu. 
3 0 ,4 -9 )*  The p o s i t i o n  w ith  r e g a rd  to  d iv o rc e  m ust have b een  
su c h , t h a t  a lth o u g h  th e  w ife  had  l i t t l e  remedy sh o u ld  the  
husband  w ish  to  g e y trfrd to o h e r , he d id  n o t  have, i t  seem s, 
a l t o g e t h e r  a  f r e e  hand i n  th e  m a t te r .  In  f a c t ,  from  D t.2 2 , 
1 3 -2 1 ; 2 4 ,1 -4  i t  a p p ea rs  t h a t  he had somehow to  j u s t i f y  h i s  
a c t io n s  b lith e r  b e fo re  h e r  fa m ily  o r  b e fo re  th e  ju d g e s .
G e n e ra lly ,  th e  w ife  co u ld  own p ro p e r ty  (Gen. 31,165  J u d . 4 ,1 7 ) .  
H er bondwomen b e lo n g  to  h e r ,  and th e  husband has no r i g h t s  o v e r  
them  (Gen. 16 ,26*  3 0 ,3 * lc>) ,  n o r » bas been  su g g e s te d  by 
B e n z in g e r , A rc h e o lo g ie . p .  119, even when th e y  have become h i s  
c o n c u b in e s ,c f .  C.H. 14b; th is ,h o w e v e r , i s  n o t  so c l e a r  from  
th e  p a ssa g e  q u o ted , w hich may be i n t e r p r e t e d  t h a t  she d id  
r e q u i r e  th e  p e m is s io n  o f  h e r  husband to  d e a l  w ith  th e  m aid 
a s  she p le a s e d .

Of th e  a n c ie n t  codes,w e f in d  t h a t  i n  th e  B ab y lo n ian  law  
(C •H. p a r .  160 ) th e  p a y in g  o f  th e  b r id e p r ic e  to  th e  f a t h e r ,  
s i g n i f i e d  h e r  a c q u i s i t i o n  by th e  husband . In  th e  A ssy r ia n  
la w , hwwever, (A .C . p a r .  30*38 ) the b r id e p r ic e  rem ained  th e  
p r o p e r ty  o f  th e  d a u g h te r . The case  was s im i la r  in  th e  H i t t i t e  
law  (C .H it .  p a r .2 9 .3 4 ) .  In  Babylon the  w ife  owned m aids 
(C .H . p a r .  146) who rem ained  h e r  p ro p e r ty  even i f  th e y  became 
th e  h u sb a n d 's  c o n cu b in es , and she p ro b a b ly  may have owned o t h e r  
p r o p e r ty  to o  (C .H . p a r .  1 6 2 .167 .171-174-)• In  A s sy r ia n  law , 
th e  husband h as complete, r i g h t s  o v e r h i s  w ife  who h as no 
p r o t e c t i o n  o r  remedy w h a tso ev er and who can be d iv o rc e d  a t  
w i l l  (C .A . p a r .  3 7 ) . I t  i s  n o t  so i n  B aby lon ian  law , w hich  
h a s  l e g i s l a t i o n  i n  fa v o u r  o f  the  w ife .  She h as  a l e g a l  
c la im  f o r  com pensa tion  (C.H. p a r .  137-14-0), and may even 
d iv o rc e  h e r  husband (C .H . p a r . 142)5 f o r  a  d i f f e r e n t  view  on 
th e  l a t t e r  see D riv e r  and M ile s , ( th e  A ssy ria n  Law s, p .2 6 8 /9 )  
who t h in k s  she d id  n o t  have t h i s  r i g h t .  The husband h a s  
a l s o  th e  r i g h t  to  s e l l  h e r  a s  a  d e b t s la v e  (C .H . p a r .  1 1 7 ) .

b )  In  v i r t u e  of h i s  p o s i t io n ,  th e  f a t h e r ' s  a u th o r i ty  
o v er  h i s  c h i ld r e n  was g r e a t  in d e e d . He i s  r e s p o n s ib le  f o r  
t h e i r  u p b rin g in g  and e d u c a tio n  (E2£.12,26ff 1 3 ,8 f ;  D t .6 ,4 - 7 .2 0 f  $ 
c f .G e n . 18,195 D t. 4 .1 0 ) .  He was a llow ed  to  c h a s t i s e  h i s  
c h i ld r e n  (P ro v . 1 9 , l 8 . 2 9 ,1 7 ) ,  h .  c o u ld  an n u l anv vow h i s  
d a u g h te r  may have ta k e n  upon h e r s e l f  (Nu. 3 0 ,4 - 6 ) .  He had  
th e  r i g h t  to  s e l l  h e r  a s  a  secondary  w ife  (Ex. 2 1 ,7 ) ,  but 
was p r o h ib i t e d  from  s e l l i n g  h e r  f o r  immoral p u rp o se s  a s  was 
u s u a l  among slavewomen, <Lev. 1 9 ,2 9 ) ,  n o r  cou ld  he depose h is  
son from M s r i g h t s  a s  h e i r  (D t. 21,6} see  c h a p te r  3 ) .  i t  
w as custom ary  f o r  th e  f a t h e r  to  f i n d  h i s  son a  w ife , p a r t ic u la r ly  
* f s  _ a s  much i n t e r e s t e d  in  th e  ty p er  o f  g i r l  who
wo u ld  now j  0  in  h is  t m l l y  (Gen. 2 1 ,2 1 . 2 4 ,3 f f ,  2 8 ,I f ,
JudT l 2 ° 9 ) .  But th e  son a lso  can choose a w ife  fo r  h im s e lf ,



a s  to  th e  Ease o f  B s .u  and Samson (Gen. 2 6 ,3 4 .3 5 ;  J u d . 1 4 ,2 ) .
I n  f a c t ,  sons seemed to  have g r e a t e r  freedom ; so we f i n d  t h a t  
Jo n a th a n  c h a l le n g e s  S a u l 's  r i g h t  to  k i l l  D agid (1 Sam. 2 0 ,3 ® f, 
c f .  E zek . 1 8 ,1 4 -2 0 ) , Laban seems q u i t e  in d e p e n d e n t o f  B e th u e l  
(G e n .2 4 ,5 0 .5 5 ) , Es$u g o es  h i s  own way (G en .2 6 ,34 .3 5 )  and J a c o b 'p.a 
so n s  a re  q u i te  c o n f id e n t  o f  th em se lv e s  (Gen. 34 , I f ) .  The 
f a t h e r  m ust have r e c e iv e d  th e  b r id e p r i c e  a s  e q u iv a le n t  f o r  h i s  
r e l in q u is h m e n t  o f r i g h t  i n  h e r ,  a s  i s  se en  from  Gen. 3 4 ,1 2 ;
Ex. 2 2 ,1 5 .1 6 ;  D t. 2 2 ,2 9  where th e  f a t h e r  o f  th e  v i o l a t e d  gx&l 
g e t s  th e  com pensation  f o r  th e  a c t io n  o f  a s s a u l t  ( c f .D t .  2 2 ,1 9  
f o r  th e  f a t h e r ' s  p e r s o n a l  i n t e r e s t ) .  G e n e ra l ly ,  th e  d a u g h te r  
d oes n o t  seem to  have had a r i g h t  to  choose a husband ( J u d . 1 ,1 2 ;
1 Sam. 1 7 ,2 5 ) j a lth o u g h  t h i s  may n o t  have a lw ays been  th e  c a se  
a s  i s  r e c o rd e d  o f  S a u l 's  d a u g h te r  (1 Sam. 1 8 , 1 9 ) .

The f a t h e r  d id  n o t  have th e  r i g h t  to  p u t  h i s  c h i ld r e n  to  
d e a th .  But when a c h i ld  p ro v ed  r e b e l l i o u s ,  s tu b b o rn  o r  a 
r i o t o u s  l i v e r ,  beyond the  f a t h e r ' s  a b i l i t y  to  cope, w i th  him in  
th e  o r d in a r y  way, th e  son  was b ro u g h t b e fo re  th e  e ld e r s  who, i f  
th e  c ase  was s t r o n g  enough, c o u ld  condemn him to  d e a th , and th e  
p e n a l ty ,  w hich  c o n s is te d  o f  s to n in g , had  to  be e x e c u te d  by  
members o f  th e  community (D t. 2 1 ,1 8 -2 1 ; c f .  P ro v . 2 3 ,2 0 ) .  B u t, 
o f  c o u rs e , th e  ju d g e s  would examine w h e th e r th e  p a r e n ts  th e m se lv e s  
have c o n tr ib u te d  to  th e  s o n 's  s t a t e  o f  m ind and co n d u c t (Ex. 2 0 ,5 *  
65 D t. 5*26: 30 , 1 9 ) .  The same a p p lie d  to  human s a c r i f i c e s .
T h at the  I s r a e l i t e s  may l e a r n  to  do t h i s  from  t h e i r  n e ig h b o u rs  w as 
i n  th e  l a w g iv e r 's  m ind.

The s a c r i f i c i n g  o f  c h i ld r e n  i s  p r o h ib i t e d  in  L ev . 18 ,21*
2 0 ,2 -5 *  D t. 1 2 ,3 0 .3 1 s  1 8 ,1 0 , and the  p ro p h e ts  c ry  o u t r e p e a te d ly  
a g a in s t  some who w ere copy ing  t h i s  p r a c t i c e  from th e  C a n a a n ite s  
( 2 1 .  17*31: 2 3 ,1 0 ; J e r .  7 ,3 1 :  1 9 ,5 ;  E zek. 1 6 ,1 0 .2 1 ; P s . 106 , 37 . 38 ) .  
T h e i p r a c t i f c e  o f  s a c r i f i c i n g  c h i ld r e n  "was w id e sp rea d  among th e  
a n c ie n t  S e m ite s , e s p e c i a l l y  in  t im e s  o f  n a t io n a l  d an g er o r  
d i s a s t e r .  R ecen t e x c a v a t io n s  i n  P a l e s t i n e ,  a t  G ezer, T aanach 
and M egiddo, have r e v e a le d  r e g u la r  c e m e te r ie s  round  th e  h e a th e n  
a l t a r s ,  i n  w hich s k e le to n s  o f  s c o re s  o f  i n f a n t s  have been  found , 
show ing t r a c e s  o f  s l a u g h te r  and p a r t i a l  consum ption  by s a c r i f i c i a l  
f i r e "  (H e r tz , P e n ta te u c h , on  D t. 1 2 ,3 1 ) .  In  2 K. 3*27 we f i n d  on 
r e c o r d  t h a t  t t e  k in g  o f- Ifoab s a c r i f i c e d  th e  crown p r in c e  i n  th e  
p re s e n c e  o f  engaged I s r a e l i t e s .  In  l a t e r  t im e s , in  G reece aqd 
Rome, human s a c r i f i c e s  w ere commonplace. Thus, i n  A th en s , Rhodes 
and L en cas , human b e in g s  w ere s a c r i f i c e d  a s  e x p ia t io n  o f f e r i n g s  
f o r  such  r e a s o n s  a s  p e s t i l e n c e ,  d e a th  e t c .  Young bo y s w ere 
s a c r i f i c e d  i n  Rome, S p a r ta  and a ls o  i n  M exico. In  G reece , Rome 
and o th e r  p a r t s  o f  I t a l y ,  f i r s t b o r n  o f  t r i b e s  w ere d e v o te d  and 
o f t e n  s a c r i f i c e d  (S m ith , D ic tio n a ry  o f  Greek and Roman 
A n t i q u i t i e s ,  a r t i c l e  S a c r i f i c iu m ) .

How, I  do n o t  a g re e  w ith  Benm inger (H e b ra isc h e  A rc h e o lo g ie . 
p . 1 2 9 ) t h a t  th e  f a t h e r  had l i f e  and d e a th  r i g h t s  o v e r h i s  c h i ld r e n .  
H is  r e f e r e n c e  to  J u d a h 's  a t t i t u d e  to w ard s Tamar i s  no b a s i s  f o r  
i n f e r r i n g  t h a t  i t  was a llo w ed  by law . The p r a c t i c e  a s  re c o rd e d  
i n  Gen. 3 8 ,24  i s  c l e a r l y  p r o h ib i t e d  in  D t. 2 1 ,1 8 -2 1 . The 
f a t h e r * s  a u th o r i ty  **was n o t  d e s p o t ic :  he had n o t ,  a s  a t  Rome, 
p o w ereo f l i f e  and d e a th  o v e r h i s  son , where v ic e  and in s u b o r d in a t io n  
became i n t o l e r a b l e ;  he co u ld  n o t  ta k e  th e  law  in to  h i s  own h a n d s , 
he m ust a p p e a l to  th e  d e c is io n  o f an im p a r t i a l  t r i b u n a l "  (D r iv e r ,  
I .C .C . .  DWuteronomy, p .2 4 8 ) .  I  c e r t a i n l y  do n o t  a g re e  w ith  
■ w ufeld  (A n c ien t Hebrew M arriage  Laws, London 1944, p .2 5 2 f )  t h a t  
th e  id e a  o f  n a t r i a  p o t e s ta s  and th e  i u s  v i t a e  n e c is q u e  was v e ry  
w id6s p r 63d i n  I s r a e l .  He does c i t e  some r e f e r e n c e s  ftrom G en es is  
w h ich , p e rh a p s , do p o in t  to  some t r a c e s  o f  l i f e  and d e a th  r i g h t s  
among th e  a n c ie n t  Hebrew s, b u t  i t  can n o t be a c c e p te d  a s  a p p ly in g  
to  th e  l a t e r  I s r a e l i t e s .  In  J e p h tb h 's  case  (Ju d . 1 1 ,3 4 -4 0 )
N eu fe ld  seems to  ig n o re  th e  fo l lo w in g  c irc u m s ta n c e s :  a )  t h a t
J e p h ta h  d id  n o t  a t  th e  o u t s e t  p le d g e  h i s  d a u g h te r  a s  a  s a c r i f i c e ,
b )  t h a t  he lam en ted  and d e e p ly  r e g r e t t e d  h i s  ra s h n e s s ,  and c )  
t h a t  b u t  f o r  th e  encouragem ent w hich  he r e c e iv e d  from  h i s  d a u g h te r



to  f u l f i l  h i s  vow he p e rh a p s  w ould n o t  have o f f e r e d  h e r  up a t  a l l .  
F u r th e rm o re , i n  v iew  o f  th e  D euteronom ic law  (2 1 ,1 8 -2 1 ) ,  even  
i f  we w ere to  ta k e  i t  a s - i& te ,  he c o u ld  h a rd ly  q u o te  Z e c h a r ia h  
13*3 a s  e v id e n ce  t h a t  th e  u se  o f  u n l im i te d  a u th o r i ty  o f  th e  
f a t h e r  h as b een  »a v e ry  w id e sp re a d  p r a c t i c e " .  T h is  v iew  i s ,  
i n c i d e n t a l l y  sh a re d  by  such  s c h o la r s  a s  D r iv e r  (q u o te d  a b o v e ;,
Cook ( The Laws o f  Moses and The Code o f  Hammurabi, p . 9 3 , and 
Sm ith  (K in sh ip  and M arriage  in  E a r ly  A ra b ia .  p7  6 6 ) .  T hat 
o c c a s io n a l  b re a c h e s  o f  th e  law  may have o ccu red  i s  q u i te  p o s s ib le  
b u t  t h a t  th e  Hebrew law  p r o h ib i t e d  th e  p r a c t i c e  o f  human 
s a c r i f i c e s  sh o u ld  a lw ays be s t r e s s e d .

O bedience to  p a r e n t s  i s  r e p e a te d ly  r e i t e r a t e d  in  th e  B ib le #  
T hus, f o r  sm itin g  o r  c u r s in g  p a r e n t s ,  th e  d e a th  p e n a l ty  may be 
i n f l i c t e d  (Ex. 5 ,1 7 s 2 1 ,1 5 .1 7 ; c f .L e v . 2 0 ,9 ;  P ro v . 2 0 ,2 0 ) .  A 
m o th e r s h a re s  i n  th e  u p b r in g in g  o f  th e  young c h i ld r e n ,  and i t  
i s  known t h a t  in  c e r t a i n  c a s e s  she to o k  p a r t  i n  chd&ing th e  b r id e  
f o r  h e r  son  (Gen. 24 ,55$  J u d . 1 4 ,2 ) .  B o th , f a t h e r  and m other 
a r e  m en tio n ed  i n  th e  commandment to  honou r them (E x . 2 0 ,1 2 s  
2 5 ,1 5 .1 7 ;  L ev. 19 ,35  2 0 ,9 ;  D t. 5 ,1 6 ) .  L i t t l e  i s  s a id  o f  th e  
p o s i t i o n  o f  c h i ld r e n  i n  th e  a n c ie n t  c o d es . B ut we know t h a t  
d a u g h te r s  c o u ld  be p le d g e d  and w ere s o ld  a s  s la v e s  in  A s s y r ia  
(A .C . p a r .  39*48), and in  B abylon c h i ld r e n  c o u ld  be s o ld  a s  d e b t 
s l a v e s  (C.H . p a r .  117)*

The M ishnah r e g u la te s  th e  r i g h t s  o f th e  f a t h e r  and th e  
hu sb an d . The f a t h e r  i s  r e s p o n s ib le  f o r  th e  e d u c a tio n  o f  h i s  
c h i ld r e n  (K id . 1 ,7 ) ,  he m ust c a re  f o r  t h e i r  f u tu r e  (K e t.4 ,1 4 )  
and  can be fo rc e d  to  p ro v id e  f o r  t h e i r  upkeep (K e t. 4 ,6 .1 1 ) .  He 
h a s  th e  r i g h t  to  a rra n g e  th e  b e t r o t h a l  o f  h i s  d a u g h te r  (who i s  
s t i l l  a  m in o r) (K id . 2 ,1 ) ,  b u t  she may n o t  be g iv e n  away in to  
s e r v ic e  i f  she h as re a c h e d  th e  age o f  tw e lv e  and one d ay , th e  
age o f  p u b e r ty  (K e t. 3 , 8 : 4 ,4>  K id . 1 ,2 ) .  The m o ther h as  n o t  
g o t  th e  r i g h t s  o f  th e  f a t h e r  (S o ta h  3 ,8 ) ,  n o r  can  she s e l l  h e r  
d a u g h te r  a s  a  seco n d ary  w ife  (S o tah  3 ,3 )  -  a  r i g h t  w hich  h a s  
a ls o  been  ta k e n  away from  th e  f a t h e r  by th e  Gemarrah ( G i t .  6 5 a ) .
The f a t h e r  can a ls o  ta k e  th e  money h i s  d a u g h te r  o r  son , who a re  
m in o rs , have e a rn e d ; he can an n u l h e r  vow, b u t  when she re a c h e s  
p u b e r ty ,  o r ,  i f  she r e t u r n s  to  h e r  f a t h e r s  home a s  a  widow o r  
d iv o rd e d , a l l  t h a t  i s  h e r s  b e lo n g s  to  h e r  (B.M. 1 ,5$  K e t. 3 ,8 s  
4 , 4 ) M d d ah  5 , 7 )* He m ast su p p o r t  th e  d a u g h te r  u n t i l  h e r  
m a rr ia g e  (K e t. 4 ,1 1 )  and m ust p ro v id e  h e r  w ith  a  dowry ( K e t .6 , 6 ) .  
The f a t h e r  can  im pose on h i s  son  th e  N a z i r i te  o b se rv an ce  (S o ta h  
3 ,8 ) .  The s a c r i f i c i n g  o f  c h i ld r e n  i s  p r o h ib i t e d  (S anh . 7 ,7 )*  
R e b e l l io u s  sons can be p u n ish e d  by th e  c o u r t  w ith  s to n in g  
(S anh . 8 ,1 *  c f . 8 , 2 - 4 ) .  For sm itin g  a  p a r e n t  one c o u ld  be 
h an g ed , and f o r  c u rs in g  them , s to n e d  (Sanh. 7 ,8 :  1 1 ,1 ;  c f .  B .K . 
8 , 3 . 5 ) ,  b u t  th e  e la b o r a te  c o n d it io n s  su rro u n d in g  th e  i n f l i c t i o n  
o f  p u n ish m en ts  c o u ld  h a rd ly  e v e r  b r in g  a b o u t th e  d e a th
p e n a l ty .  The m o th er m ust be  r e s p e c te d  no l e s s  th a n  th e  f a t h e r  
( K e r i t .  6 ,9 )*  C h ild re n  who a re  a c t in g  a g a in s t  th e  law  can p le a d  
b ad  exam ple by p a r e n t s .

The husband  m ust g iv e  th e  w ife  a  w r i t t e n  m a rr ia g e  c o n t r a c t  
(M et. l , l f )  and on d iv o rc e , w hich can b n ly  be g iv e n  on c e r t a i n  
g ro u n d s , such a s  u n c h a s t i ty  ( G i t .  9 $ i0 ) ,  f r u i t l e s s n e s s  ( G i t .  4 ,
8 ) ,  b re a c h  o f  c e r t a i n  c o n d it io n s  (K id. 2 ,5 )  id le n e s s  ( K e t .5 ,5 )  
and  f o r  o th e r  d e fe c ts ,  he m ust pay  h e r  w hat he has p rom ised  i n  
th e  c o n t r a c t  (K e t. 4 ,2 ;  G i t .  4 ,8 :  5 ,D *  # B e s id e s  h e r  dowry, 
w hich  she b r in g s  and w hat she may l a t e r  i n h e r i t ,  b o th  o f  w hich  
b e lo n g  to  h e r  husband , she may own two ty p e s  o f  p r o p e r ty ,  a |  subh 
p r o p e r ty  from  w hich  he h as th e  u s u f r u c t  and b e n e f i t  w i th o u t  b e in g  
an sw erab le  a t  h e r  d e a th  o r  on  d iv o rc e  f o r  any l o s s ,  damage o r  
d e t e r i o r a t i o n ,  and b ) p ro p e r ty  w hich th e  husband , i n  th e  c a se  o f  
h e r  d e a th  o r  d iv o rc e , m ust r e s t o r e  i n  f u l l  ( Y e b * 7 , l f f ) .  in  g e n e r a l ,  
th e  r i g h t s  o f  th e  w ife  a re  w e l l  sa fe g u a rd e d  in  th e  Mishnah (K e t. 
4 ,7 - 1 2 ) .



CONCLUSION.

A t w hat c o n c lu s io n s  have we a r r i v e d ? .
H aving  exam ined th e  v a r io u s  p r o p e r ty  and  la n d  law s in  th e  
P e n ta te u c h , I  am l e d  to  b e l i e v e  a )  t h a t  from  th e  p o in t  o f  v iew  
o f  s e l f c o n s i s te n c e  th e y  need  n o t  have b een  th e  w ork o f  more 
th a n  one l e g i s l a t o r ,  b )  t h a t  th e y  c o u ld  w e l l  have b een  w r i t t e n  
by  a  p e rs o n  l i k e  Moses who was co n ce rn ed  w ith  th e  f u tu r e  o f  
h i s  p e o p le , d ) t h a t  many o f  th e s e  law s c o u ld  n o t  p o s s ib ly  have 
b e en  w r i t t e n  a f t e r  th e  S e t t le m e n t  i n  Canaan and d ;  t h a t  a l l  th e  
law s a re  fram ed in  s t r i c t e s t  a c c o rd  w ith  th e  g e n e ra l  s p i r i t  
and  p h ilo s o p h y  o f  th e  M osaic law .

L e t u s  b r i e f l y  sum m arise a  number o f  th e  law s i n  s u p p o r t  
o f  th e  above s ta te m e n ts .

Of th e  la n d  law s, th e  J u b i l e  and S a b b a t ic a l  Y ear have 
come u n d e r th e  p a r t i c u l a r  f i r e  o f  B ib le  C r i t i c s .  th e y  m a in ta in  
t h a t  n o t  o n ly  do th e s e  law s to  th e  l a t e r  m o n a rc h ic a l p e r io d  o r  
th e  p o s t e x i l i c  p e r io d ,  b u t  t h a t  such  a  p o l ic y  c o u ld  n o t  be  
t r a n s l a t e d  in to  p r a c t i c e  in  a c tu a l  l i f e .

Now, h a v in g  th e  A g r ic u l tu r a l  S ta te  i n  m ind, we f in d  
t h a t  b e s id e  th e  a s su ra n c e  HI  s h a l l  command my b l e s s i n g  upon 
you in  th e  s i x t h  y e a r ,  and  i t  sh a ll^  b r in g  f o r t h  f r u i t  f o r  th e  
t h r e e  y e a r s " ( L e v .2 5 ,2 1 ) ,o r  a s  S a a ls h u tz  p u ts  i t , I  w i l l  command 
my b l e s s in g  b y  th e  s ix th  y e a r , i . e .  x h a t by  th e  end o f  th e  s i x t h  
y e a r  th e  s o i l  s h a l l  have p roduced  enough to  e n a b le  to  s to r e  up 
f o r  th e  f a l lo w  y e a r s ,a s  Jo se p h  d id  in  d i f f e r e n t  c irc u m s ta n c e s , 
a  p r a c t i c a l  s ta te s m a n l ik e  and b u s in e s s l ik e  a rran g em en t sh o u ld  
be ta k e n  in to  c o n s id e r a t io n .  P a l e s t i n e ,  a s  we havw se e n , was 
a  f e r t i l e  c o u n try  y ie ld in g  i t s  f r u i t  and c o m  in  abundance and  
even  p ro v id in g  s u f f i c i e n t  f o r  e x p o r t ,  i t  was e n v isa g e d  to  be  
"a  la n d  o f  w heat and b a r le y ,a n d  w ines and f i g s  and  p o m eg ran a tes , 
a  la n d  o f  o i l  o l iv e s  and honey ,f(D t.8 , 8 ) .  The la n d  c o u ld  
c l e a r l y  p ro d u c i a g r e a t  s u rp lu s  o f  fo o d  w e l l  above th e  n e ed s  o f  
th e  p o p u la t io n ,  a  f a c t  we c o u ld  re a s o n a b ly  co n c lu d e  from  th e  
v e ry  g r e a t  su p p ly  o f  c o rn  and o i l  w hich Solomon exchanged t o X  th e  
wood o f  $ y r e .  E z e k ie l ,  in d e e d , b r in g s  o u t  th e  above evex  
more f o r c e f u l l y  w hen, d e s c r ib in g  T yre*s w ealth ,com m erce and 
m a g n if ic e n c e  as i t  was ab o u t to  f a l l  in to  th e  h ands o f  
N ebuchadnezzar, he say s "Judah  and th e  la n d  o f  I s r a e l , t h e y  
w ere th U " t r a f f i c k e r s s  th e y  t r a d e d  f o r  th y  M erch an d ise , w heat 
and  honey , o i l  and  b a lm " (E z e k .2 7 ,1 7 )• H b s e a ( 1 2 ,2 ) te l l s  u s  o f  
o i l ,  one o f  th e  p r i n c i p a l  p ro d u c ts  o f  P a l e s t i n e ,  h a v in g  b een  
s e n t  a s  a  p r e s e n t  to  E g y p t. P a l e s t i n e ,  th e n ,  was a  c o u n try  
w i th  an  abundance o f  fo o d  p ro d u c ts .  And t h i s  f a c t  sh o u ld  
p la y  th e  d i c i s i v e  r o l e  in  e n a b lin g  th e  S a b b a t ic a l  Y ear and 
th e  j u b i l e  t o  o p e ra te  w ith o u  much d i f f i c u l t y .

In  p r a c t i c e  i t  may work in  th e  fb l lo w in g  way. The 
p eo p le ,k n o w in g  o f  t h i s  i n s t i t u t i o n ,  w ould be  a d v is e d  to  s to r e  
up d u r in g  th e  s i x  y e a r s  enough c o rn  and o th e r  p ro d u c ts  to  
l a s t  them f o r  2 y e a r s  o r ,  w ith  th e  fo rth co m in g  J u b i l e ,  f o r  3 
y e a r s .  I t  n eed  n o t  in v o lv e  any s p e c ia l  e x e r t io n s  d u r in g  th e  
s i x  y e a r s  o f  w ork, a s  th e  la n d  w ould p roduce  s u f f i c i e n t  f o r  
an " in n e r  e x p o r t"  in to  th e  p r iv a t e  s to re h o u s e s . The p a ssa g e  
"And ye s h a l l  e a t  o ld  s to r e  lo n g  k e p t ,  and ye s h a l l  b r in g  f o r t h  
th e o ld  b ecau se  o f  th e  new "(L ev .2 6 ,1 0 ) i s  a  c l e a r  in d ic a t io n  
o f  th e  e x p e c te d  f e r t i l i t y  o f  th e  h o ly  la n d  and  th e  abundance 
o f  fo o d  w hich  w ould e n ab le  i t  to  be s to r e d  up f o r  th e  y e a r s  
i n  W h ic h  no new produce  w ould be a v a i l a b l e .  F u rth e rm o re , 
I s r a e l ' s  b ig  c a t t l e  h e rd s  would have in  th e  f a l lo w  y e a r s  
u n l im ite d  g r a s in g  o p p o r tu n i t i e s ,  a  f a c t  w hich w ould c o n t r ib u te  
much to  in c re a s e d  m eat su p p ly .



L o o k in g , th e n , a t  th e  w hole q u e s t io n  from  t h i s  a n g le ,  no 
g r e a t  d i f f i c u l t i e s  p r e s e n t  th e m se lv e s  i n  th e  e x e c u tio n  o f  t h i s  
la n d  p o l i c y .  I t  c o u ld  have been  c a r r i e d  o u t .

L e t  u s  Mow tu r n  to  th e  b e n e f i t s  t h a t  may a c c ru e  from  t h i s  
i n s t i t u t i o n .  F i r s t l y ,  i t  i s  a  p u re  a g r i c u l t u r a l  n e c e s s i t y  o f  
l e t t i n g  th e  la n d  l i e  f a l lo w  and enhance i t s  f e r t i l i t y .
F u rth e rm o re , i t  would g iv e  th e  fa rm e r  an o p r)o r tu n ity  to  a t t e n d  
to  h i s  b u i ld in g  r e p a i r s ,  t o o l s ,  i r r i g a t i o n ,  t e r r a c i n g  th e  
h i l l s i d e  e t c .  For^ l e t  u s  n o t  f o r g e t  t h a t  th e r e  was n o t ,  a s  
in  o u r  c o u n tr ie s ,  a  q u i e t  w in te r  s p e l l  a t  w hich he c o u ld  a t t e n d  
to  a l l  th e  odds and e n d s . P a r t i c u l a r l y  in  th e  f e r t i l e  r e g io n s ,  
v a r io u s  c ro p s  would be grown i r r e s p e c t i v e  o f  s e a s o n s . B u t 
t h i s  i s  n o t  a l l ,  Moses who n e v e r  l e t  th e  p e o p le * s  e d u c a t io n  
and i n s t r u c t i o n  o u t  o f  h i s  m ind, aim ed th ro u g h  t h i s  i n s t i t u t i o n  
to  e x p lo i t  t h i s  p e r io d  o f  r e l a x a t i o n  f o r  im p o r ta n t  o b j e c t s .
So we a re  t o l d  t h a t  "Moses commanded them ( th e  I s r a e l i t e s ) ,  
sa y in g , a t  th e  end o f  e v e ry  seven  y e a r s ,  in  th e  s e t  tim e  o f  th e  
Y ear o f  R e le a s e . •• when a l l  I s r a e l  s h a l l  a p p ea r b e fo re  th e  L ord 
th y  God i n  th e  p la c e  w hich He shai£ ch o o se , th o u  s h a l t  r e a d  t h i s  
law , b e fo re  a l l  I s r a e l  in  t h e i r  h e a r i n g . . . .  th e  men, th e  women 
and th e  l i t t l e  o nes and th y  s t r a n g e r  w i th in  th y  g a te s "  ( D t .31 , 
1 0 -1 2 ) . The p e o p le  were n o t  to  be k e p t  in  th e  d a rk , th e  law  
was to  be an open book f o r  them, a s  f o r  th e  P r i e s t s  -  w hat a 
c o n t r a s t  to  th e  p r a c t i c e s  o f  E gypt, Rome and o th e r s .  The 
S a b b a t ic a l  Y ear was to  b e  p e rh a p s  th e  "S ch o o lin g  sy stem " o f  
th o se  d a y s . " S p e c ia l  m easu res  were to  be tak e n  to  a c q u a in t  th e  
men, women and c h i ld r e n ,  a s  w e ll  a s  th e  r e s i d e n t  a l i e n s ,  w ith  
th e  te a c h in g s  and d u t i e s  o f  th e  T orah" (H ertz  on L e v .2 5 * 2 ) . On 
th e s e  o c c a s io n s  th e y  were to  b e  ta u g h t  th e  common r u l e s  o f  
s o c ie ty  a s  s e t  o u t  by th e  l e g i s l a t i o n ,  a s  w e l l  a s  t h e i r  o b l ig a t io n s  
and d u t i e s  to  God. They w ere to  be i n s t r u c t e d  in  th e  law s 
w hich  g o v e rn  th e  l i f e  o f  th e  S ta te  in  w hich th e y  l i v e d .  They 
w ere to  know th e  r e g u la t io n s  w hich g u id ed  t h e i r  l e a d e r s ,a n d  
th e  p e n a l t i e s  to  be i n f l i c t e d  f o r  th e  r e s p e c t iv e  b re a c h e s  o f  
th e  law . " Jo sep h u s  r i g h t l y  c la im s  t h a t  w h ile  th e  b e s t  
know ledge o f o ld e n  tim e s  was u s u a l ly  t r e a t e d  a s  a  s e c r e t  
d o c t r i n e ,  and c o n f in e d  to  th e  few , i t  was th e  g lo r y  o f  Moses 
t h a t  he made i t  c u r r e n t  c o in " (H e r tz  on L e v .2 5 ,2 ) .  F .V e r in d e r , 
who h as  w r i t t e n  a  g r e a t  d e a l  on la n d  p ro b lem s, in  h i s  book 
My N e ig h b o u rs  Landmark rem arks so p o ig n a n tly  when he say s  ( p .4 4 ) 
t n a t  " To p la c e  w i th in  th e  r e a c h  o f  th e  E n g lis h  w o rk e r,o n ce  
in  e v e ry  seven  y e a r s ,a  Y e a r 's  c o u rse  a t  a  U n iv e rs i ty  in  
s c ie n c e  and law  and l i t e r a t u r e  and th e o lo g y ,w o u ld  be som eth ing  
l i k e  th e  m odern e q u iv a le n t  f o r  one o f  th e  a d v an tag e s  w hich  th e  
S ab b a th -Jfaa r o f f e r s  to  th e  a n c ie n t  H ebrew ."

" In  th e  f i f t i e t h  y e a r ,  th e  Hebrew s e rv a n t  w ith  t h e i r  
f a m i l i e s  a r e  em an c ip a ted ; and  p r o p e r ty ,  e x c e p t house p ro p e r ty  
in  a  w a lle d  c i t y , r e v e r t s  to  i t s  o r i g i n a l  owner ♦ th e  J u b i l e  
i n s t i t u t i o n  was a  m arv e llo u s  s a fe g u a rd  a g a in s t  d ead en in g  
p o v e r ty .  By i t ,  h o u ses  and la n d s  w ere k e p t from  a c c u m u la tin g  
i n  th e  hands o f  th e  few , pauperism  was p re v e n te d , and a  ra c e  
o f  in d e p e n d e n t f r e e h o ld e r s  assu red®  I t  r e p r e s e n te d  such  a 
r a r e  and  s t r i k i n g  in t r o d u c t io n  o f  m o ra ls  in to  econom ics, t h a t  
many have b een  in c l in e d  to  q u e s t io n  w h e th er t h i s  w o n d e rfu l 
i n s t i t u t i o n  was e v e r  in  a c tu a l  fo rc e " (H e r tz  on L e v .2 ? ,8 -5 5 )•
Ewaldf A n t iq u i t i e s  o f  I s r a e l .p .  ^78) sa y s , "However on a  c lo s e  
in s p e c t io n  n o th in g  i s  more c e r t a i n  th a n  t h a t  th e  id e a  o f  th e  
J u b i l e  i s  th e  l a s t  r in g  o f  a  c h a in  w hich o n ly  a t t a i n s  in  i t  
th e  n e c e s s a ry  c o n c lu s io n , and t h a t  th e  h i s t o r y  o f  th e  J u b i l e ,  
i n  s p i t e  o f  i t s  a t  f i r s t  seem ing ly  s tr a n g e  a s p e c t s ,  was once 
f o r  c e n tu r ie s  a  r e a l i t y  i n  th e  n a t i o n a l  l i f e  o f  I s r a e l * .  " I t  
i s  im p o ss ib le  to  th in k  t h a t  ( a s  h a s  som etim es been  supposed) 
th e  i n s t i t u t i o n  o f  th e  J u b i l e  law i s  a  m ere p a p e r  law  -  a 
t h e o r e t i c a l  co m p le tio n  o f  th e  system  o f  sev en ; a t  l e a s t  a s  
f a r  a s  co n ce rn s  th e  la n d  ( f o r  th e  p e r i o d i c a l  r e d i s t r i b u t i o n  
o f  w hich  th e r e  a re  a n a lo g ie s  in  o th e r  n a t i o n s ) ,  i t  m ust d a te



tlm !.s i n  I sr a e l  (D r iv e r ,  i n  I n t r o d u c t io n  to  
r .TT k ^ e ^ t u r e  o f  ^  Q ld T es ta m e n t, p . 5 7 ) .  E z e k ie l  
sp e ax s  o r  i t s  nonobservance a s  one o f  th e  s ig n s  t h a t  " th e  
end i s  come" upon th e  n a t io n s ;  he m en tio n s  (4 6 . 16- 1 8 ) 
th e  y e a r  o f  l i b e r t y  when a g i f t  o f  la n d  m ust r e t u r n  to  

? 6v,2r l ^ ln  0W1e r ,  and he sp eak s o f  th e  tim e when 
r ig h te o u s  p r in c e s  s h a l l  n o t  tak e  o f  th e  p e o p le ’ s i n h e r i t a n c e ,  
to  t h r u s t  them o u t  o f  t h e i r  p o s s e s s io n  -  h av in g  N abo th ’ s 
c a se  i n  mind* One th in g  em erges c l e a r l y  from  th e  i n s t i t u t i o n  
and p ro v is io n s  o f  the  J u b i le  and S a b b a tic a l  Y ear r e g a rd in g  
p r o p e r ty  and se rv a n ts*  T hat i s ,  t h a t  a l l  th e s e  law s aim 
a t  c r e a t in g  b e t t e r  s o c ia l  c o n d it io n s  f o r  th o se  w ith  sm a ll 
m eans. These law s are  c h a r a c t e r i s t i c  f o r  I s r a e l  and f i n d  
no p a r a l l e l  in  B aby lon ian  o r  A ssy ria n  l i f e  and 3Law.
G e n e ra lly , i t  sh o u ld  be remembered t h a t " i t  i s  q u i te  p o s s ib le  
t h a t  the  Ito sa ic  la n d  law s were a b s o lu te ly  r i g h t  i n  p r i n c i p l e ,  
and a ls o  r i g h t  in  m ethod f o r  t h e i r  own tim e , w ith o u t  h o ld in g  
i t  e i t h e r  n e c e ssa ry  o r  d e s i r a b le  to  g r a f t  th e  d e t a i l s  o f  
e a r ly  Hebrew l e g i s l a t i o n  on a l a t e r  and a l i e n  w e s te rn  
c i v i l i s a t i o n " .  (V e r in d e r , My N eighbour’ s Landm ark. p . 4 . #

Now a s  to  th e  q u e s t io n  o f  th e  d a te  o f  th e  J u b i l e  law  
w hich  a t  th e  same tim e in v o lv e s  th e  book o f  L e v i t i c u s .
I f ? a s ? K ent (M essages o f  I s r a e l ’ s la w g iv e rs  p . 233) 
m a in ta in s  t h a t  "em erging o r i g in a l l y  from  d e s e r t  l i f e , t h e  
I s r a e l i t e s  w ere f a m i l i a r  from  th e  f i r s t  w ith  th e  id e a  o f  
common ow nership  o f  p ro p e r ty " ,  why sh o u ld  i t  be im p o s s ib le  
t h a t  t h e i t f  l e a d e r  would l e g i s l a t e  f o r  t h e i r  f u tu r e  l i f e  
a  law  b a s in g  i t s e l f  on t h i s  v e ry  id e a  o f  an e q u a l and 
e q u i ta b le  d i s t r i b u t i o n  o f  lan d ?  And i f ,  a s  B e n z in g e r  
(H ebrsilsche A rcheo log ie  p . 293) a d m its , t h a t  th e  id e a  o f  
th e  law s o f  L e v i t ic u s  co n ce rn in g  th e  redem ption  o f  la n d  a re  
a ls o  known to  be s im i la r  to  th o se  in  o th e r  a n c ie h t  la n d s  -  
e x c e p t t h a t  th e  m o tiv e .v iz .  t h a t  th e  la n d  b e lo n g s  to  God, 
i s  new -  why m ust th ey  be l a t e  in  view o f  th e  f a c t  t h a t  th e  
id e a  o f  th e  la n d  hav ing  been g iv e n  by God to  th e  I s r a e l i t e s  
i s  found i n  v i r t u a l l y  ev e ry  book o f  th e  B ib le*  Now, i t  
i s  c e r t a i n l y  p o s s ib le  to  argue t h a t  the  law s i n  L e v i t i c u s  
r e g a rd in g  la n d  l e g i s l a t i o n  f i t t e d  a b o ld  r e v o lu t io n a r y  a t  
a  l a t e  s ta g e ,  who saw in  th e s e  r a d i c a l  m ethods a means o f  
r e l i e f  from  some a d v e rse  economic s i t u a t i o n  in  P a le s t in e  
c a u se d  by th e  f a c t  t h a t  the  la n d  th e r e  had become 
c o n c e n tra te d  i n  th e  hands o f  th e  few . B ut i t  i s  a d m itte d  
by  a l l ,  t h a t  o r i g i n a l l y  I s r a e l  was in te n d e d  to ,  and f o r  a  
t im e $  d id , conduct i t s  l i f e  on th e  l i n e s  o f  a g r i c u l tu r e  and 
c a t t l e  b re e d in g , a c c o rd in g  to  th e  t e r r a i n  to  w hich t h e i r  
p o r t io n  o f  la n d  b e lo n g e d ,-  a f a c t  c l e a r l y  b o rn to u t  by th e  
v a r io u s  r e f e r e n c e s  found  in  th e  B ib le .  Sau l comes s t r a i g h t  
from  th e  fu rrow  to  ta k e  charge o f  and r e l i e v e  the  b e le a g u e re d  
Jabef&h ( 1 Sam. 2 ,5  ) ;  David and Joab  o ccu p ied  th em se lv e s  
w ith  a g r i c u l tu r e  (2 Sam .14,3 0 ); E lis h a  was ta k e n  from  th e  
h e rd  to  become s u c c e s s o r  to  E l i j a h  (IK*19>19)* T hejsocial 
c o n f l i c t ,  in d ee d , o n ly  s t a r t e d  l a t e r .

That the L e v it ie a l  laws were intended fo r  an a g r ic u ltu r a l  
s o c ie t y  i s  c le a r , and th a t  they cou ld , th e r e fo r e , have been  
framed e a r ly  i s  most l ik e l y  when we con sid er  the preoccup ation  
o f  a lea d er  l ik e  Moses w ish ing  to g iv e  h is  p eop le  .b e fo re  
e n ter in g  th e ir  land, a s e t  o f  laws which he thought would 
h elp  to  crea te  the id e a l  S ta te . One th in g  seems c le a r  to  
me I f  L e v it ic u s  was alm ost as recen t as E z e k ie l, how i s  
i t  th a t  when the canon o f the Old Testament came to  be 
w r it te n  th ere  was q u ite  e x te n s iv e  argument whether the book 
nf- R zek ie l should a t a l l  be in c lu d ed . The reason s fo r  
th e  l a t t e r  were the u t te r  im p rob ab ility  and im p r a c t ic a b il i ty  
r f  i t S  l » s T  th e d e c e n c y  o f  which was u n cer ta in  and i t s  
d i v i S t y  in  q u e s t io n . I t  was ev en tu a lly  in c lu d ed  and l e f t  
a s such , w ith ou t i t  ever having become an a u th or!J ive  book.
The a p o c a ly p tic  w r it in g s  were r e je c te d  com p letely  Ifrom the 
Canon; though l^ s  con ten ts  claim ** to  have been w r itte n  by



by  Adam, Eve o r  M oses, b e c a u se  th e y  a l t o g e t h e r  la c k e d  
a n c ie n t  o r  t r a d i t i o n a l  a u th o r i t y .  About L e v i t i c u s ,  
how ever, no su c h  a rg u m en ts  and d o u b ts  e x i s t e d .  N ot b e ca u se  
th e  law s w ere l e s s  s t r i c t  o r  d i f f i c u l t ,  b u t ,  b e c a u s e , i n  my 
o p in io n , th e y  had a n c ie n t  a u th o r i ty .  I f  th e  law  o f  the  
S S b b a t ic a l  Y ear, f o r  in s ta n c e ,  had la c k e d  a n c ie n t  a u th o r i ty  
i t  w ould c e r t a i n l y  n o t  have b een  o b se rv e d  d u r in g  th e  tim e o f  
th e  M accabees u n d e r g r e a t  t r i a l s  and  h a rd s h ip .  The M ishnah 
w ould c e r t a i n l y  n o t  have i n s t i t u t e d  th e  P ro s b u l i n  p la c e  o f  
th e  law  o f  R e le a se  o f  D eb ts, i f  th e  c irc u m s ta n c e s  h ad  been  
s i m i l a r  to  th o se  d u r in g  th e  tim e o f  E z e k ie l .  W hile th e  
P ro s b u l  c l e a r l y  r e p la c e d  th e  R e le a se  Law, th e y  d id  n o t  d a re  
to  d o u b t i t s  a u th o r i ty ,  a lth o u g h  i t  became im p ra c t ic a b le *

Somewhat s i m i l a r  and e q u a l ly  p u z z l in g  a re  th e  v a r io u s  
t h e o r i e s  a b o u t th e  in h e r i ta n c e  law s and th e  law s g o v e rn in g  
th e  L e v i r a te  m a r r ia g e . S c h o la rs  have d is c o v e re d  c o n t r a d ic t io n s  
w hich  I  f a i l  to  s e e . K ent (M essages o f  I s r a e l ' s  L aw g ivers 
p . 162 ) ,  i n  one b r e a th  a d m its  t h a t  th e  i n s t i t u t i o n  o f  
p r im o g e n itu re  was w e l l  known in  a n c ie n t  t im e s ,a n d  i n  th e  
o th e r  he m a in ta in s  t h a t  th e  law  in  Deuteronom y ( 2 1 , l 5 f f )  
c o n c e rn in g  p r im o g e n itu re  m ust be l a t e ,  b e c a u se , q u o tin g  th e  
c a se  o f  S o lo m o n ,th is  law  d o es n o t  seem to  have b een  
o b se rv e d  e a r l i e r .  I s  i t  n o t  v e ry  p o o r e v id en ce  in d ee d ?
Do n o t  e x c e p tio n s  c o n tin u o u s ly  o c c u r , and i s  n o t  a law  
o f te n  b ro k en , even nowadays ,by  p e o p le  who c e r t a i n l y  sh o u ld  
have known b e t t e r ?  I s  i t  n o t  more re a s o n a b le  to  assume 
t h a t  Moses in tro d u c e d  t h i s  law  a s  a w a rn in g , knowing t h a t  
human b e in g s  o f t e n  fo llo w  t h e i r  f e e l in g s  r a t h e r  th a n  th e  
law ? I t  may be n o te d  h e re  t h a t  th e  c a se  o f  th e  r e b e l l i o u s  
son i s  in tro d u c e d  im m ed ia te ly  a f t e r  th e  law  o f  p r im o g e n itu re ,  
a s  i f  t o  p o in t  to  p o s s ib le  e x c e p tio n s .

Pede*san ( I s r a e l ,  i t s  L ife  and C u ltu re  p . 94 ) a s s ig n s  
th e  re a s o n  f o r  th e  l e g i s l a t i o n  d e a l in g  w ith  th e  in h e r i ta n c e  
o f  d a u g h te rs  i n  Numbers (2 7 ,1<-11) to  th e  f a c t  " t h a t  th e  
L e v i r a te  law  h a s  n o t  p re s e rv e d  i t s  s t r e n g th  a s  th e  r e g u la r  
s o lu t io n  o f  th e  p rob lem  o f  th e  in h e r i ta n c e  o f  th o s e  w ith o u t 
s o n s " .  F ra n k ly , I  e n t i r e l y  f a i l  t o  u n d e rs ta n d  such a  
s ta te m e n t .  I t  can o n ly  come from  a com plete  m is u n d e rs ta n d in g  
o f  th e  o b j e c t s  o f  th e s e  two la w s . B oth , t r u e  to  say , 
a r i s e  o u t  o f  th e  c a se  where a  mah d ie d  w ith o u t  le a v in g  
sons b e h in d , and aim , in  acco rdance  w ith  th e  c h a r a c te r  o f  
Hebrew law , a t  p re s e rv in g  th e  p r o p e r ty  w ith in  th e  c la n .
B ut a re  n o t  the  c ird u m a ta n ce s  w o rld s  a su n d e r from  one 
a n o th e r?  In  the  c a se  o f  th e  L e v ira te  law he h a s  l e f t  no 
c h i ld r e n  a t  a l l ,  th u s  b e in g  p u t  in to  a  d i f f e r e n t  c a te g o ry  
from  th e  one who l e f t  d a u g h te rs  b e h in g . O b v io u sly , th e  
L e v i r a te  law c o u ld  n o t c a t e r  f o r  such a c a s e . B ut to  sa y , 
when i t  n e v e r  in te n d e d  to  t h a t  i t  h as  f a i l e d  to  o f f e r  
" a  r e g u la r  s o lu t io n  o f  th e  problem  o f  in h e r i ta n c e  w f th o se  
w ith o u t  so n s"  and , t h e r e f o r e ,  n e c e s s i t a t e d  a l a t e r  j
P r i e s t l y  code to  im prove upon w hat i t  h a s  n o t  su cceed ed  1
to  a c h ie v e , i s  to  b e t r a y  u t t e r  m isu n d e rs ta n d in g  o f  t h i s  1
law  end th e  m eaning o f  t h i s  i n s t i t u t i o n .  The f u r t h e r  |
s ta te m e n t  i n  Numbers 36 w hich o n ly  a llo w s  d a u g h te r s ,who 
i n h e r i t , t o  m arry  w i th in  th e  c la n ,  i s  n a tu r a l l y  a  . 
developm ent w hich i s  n o t  c o n c e a le d . For had th e r e  b een  
an i n t e n t i o n  to  h id e  t h i s  developm ent, a s  i t  njay 
c o n s t i t u t e  a p o s s ib le  lo o p h o le  i n  th e  u n i ty  o f  th e  
P e n ta te u c h , th e  s to r y  o f  th e  p r o t e s t  o f  th e  h ead s  o f  th e  
t r i b e  o f  M anasseh w ould c e r t a i n l y  have been om fctted to  
s u i t  th e  so c a l le d  anonymous r e d a c to r  o f  th e  P e n ta te u c h , 
a s  he would w ish  to  a v o id  l a t e r  q u e r ie s  and d o u b ts . The 
P e n ta te u c h  i n  g e n e r a l  n ev er a tte m p ts  to  p r e s e n t  I s r a e l  o r  
i t s  l e a d e r  i n  an i d e a l  p e r s p e c t iv e ,  and even Moses* own 
m is ta k e  i s  c l e a r l y  s t a t e d  and h i s  punishm ent m entioned#



I t  h a s  a ls o  been  s u g g e s te d  t h a t  " th e  L e v ir a te  was i n  fo rc e  
so lo n g  a s  i t  wqs th o u g h t n e c e s s a ry  f o r  a man to  have a malt 
n e ir*  When th e  r i g h t  o f  d a u g h te rs  to  i n h e r i t  was re c o g n is e d ,  
th e  law fo rb a d e  th e  m a rr ia g e  o f  a  woman to  h e r  b r o th e r - in - la w 11 
( E .R .E . . a r t i c l e  on  in h e r i ta n c e  p . 307)* Here once more 
m a t t e r s  have been  c o m p le te ly  m ixed up* Not o n ly  h a t^  th e  
l e v i r a t e  m a rr ia g e  law  been  m is in te r p r e te d ,  b u t  i n  th e  above 
q u o ta t io n s  two m u tu a lly  c o n tr a d ic to ry  s ta te m e n ts  have been  
m ade. S u re ly , even  ta k in g  th e  view  o f  th e  h ig h e r  c r i t i c a l  
s c h o la r s ,  th e  law  fo rb id d in g  th e  m arriag e  o f  a woman w ith  
h e r  b r o th e r - in - la w  (L ev# l8 , 6 ) was e a r l i e r  th a n  " th e  r i g h t  o f  
d a u g h te r s  to  i n h e r i t "  ( N u # 2 7 , l - l l ) .  And, i f  th e y  w ere 
co n tem p o ra ry , an  im p o s s ib le  c o n t r a d ic t io n  coming from  th e  
same p e n  i s  q u i te  u n th in k a b le *  My view  i s ,  t h a t  th e  L e v ir a te  
law  d e a l s  w ith  a  c a se  w here th e  widow i s  c h i l d l e s s ,  the  
law  i n  L e v i t i c u s  w ith  a c a se  w here th e r e  i s  i s s u e ,  and Numbers 
w ith  th e  q u e s t io n  o f  in h e r i ta n c e  o f  d au g h te rs#  I  have 
q u o ted  th e  v a r io u s  o p in io n s  o f  h ig h e r  c r i t i c a l  s c h o la r s  o n ly  
to  show w here t h e o r i s in g  can le a d .

I n  th e  c a se  o f  damages we have seen  (ch ap . 5 e e c . 3) t h a t  
th e  same p r i n c i p l e  i n  th e  law  o f  r e p a r a t io n  where human b e in g s  
a re  in ju r e d ,  i s  a ls o  found in  Exodus (2 1 ,3 3 ) and Deuteronom y 
( 22 , 8 ) ,  and G en es is  (31>39) and Exodus (2 2 ,1 1 ) show an  i d e n t i t y  
o f  p r a c t i c e  w here th e  r e s p o n s i b i l i t y  o f  th e  sh e p h e rd , in  th e  
ca se  o f  d e p o s i t , i s  concerned  (ch ap . 5 s e c . 4 ) .

My c o n c lu s io n  in  th e  case  o f  t h e f t ,  w ith  th e  d i f f e r e n t  
t r e a tm e n ts  w here i{ie t h i e f  i s  c au g h t in  th e  a c t  o r  l a t e r ,  l e d  
me to  see  no d i f f i c u l t y  why in  two law s d e a l in g  w ith  th e  same 
w u& ject a t  d i f f e r e n t  p l a c e s , t h e  pun ishm en t sh o u ld  y e t  be 
d i f f e r e n t .

In  th e  d is c u s s io n  
o f  th e  law s c o n ce rn in g  s e r v a n ts ,  a s u b je c t  w hich does p r e s e n t  
many p ro b lem s, I  b e l ie v e  to  have shown t h a t  th e  law s i n  th e  
v a r io u s  books a re  n o t  c o n t r a d ic to ry  b u t  com plim en tary , 
c o n se q u e n tly  th e y  c o u ld  n o t  be b ro u g h t a s  ev id en ce  to  p ro v e  th e  
th e o ry  o f  d i f f e r e n t  c o d es . In  t h i s  c o n n e c tio n  I  w ish  to  m en tio n  
t h a t  th e  law s o f  th e  R e le a se  o f  s la v e s ,  th e  s t a tu t o r y  y e a r  o f  
th e  R e le a se  o f  D ebts and th e  J u b i l e  a re  c e r t a i n l y  n o t  c o n tr a d ic to ry #  
F o r ,  when we c o n s id e r  t h a t  th e  la w g iv e r  aim ed a t  p re v e n t in g  the 
e re a tio fe L o f c e r p e tu a l  c r e d i to r s  and d e b to r s ,  i t  was a b s o lu te ly  
in ^p o rtan t t h a t  th e  y e a r  o f  J u b i l e ,  a t  w hich la n d  r e v e r t s  t© i t s  
o r i g i n a l  ow ner, sh o u ld  be a  y e a r  on w hich a l l  c i t i z e n s  whose 
freedom  was f e t t e r e d  sh o u ld  r e g a in  t h e i r  l i b e r t y .  I t  was a  
y e a r  i n  w hich  a chance was g iv en  to  a l l  to  b e g in  a f r e s h ,  to  
make a  new a tte m p t to  l i v e  a  f r e e  and in d ep e n d en t l i f e #  The 
J u b i l e  w ould , t h e r e f o r e ,  need  to  fo llo w  o r  a t  l e a s t  c o in c id e  
(a c c o rd in g  to  some o p in io n s )  w ith  th e  s t a tu t o r y  S a b b a tic a l  Y ear 
o r  th e  y e a r  o f  R e le a se  from  Debts*

The o b je c t  o f  t h i s  t h e s i s  i s  to  h e lp  to  c l a r i f y  some o f  
th e  p rob lem s w hich  a re  r e le v a n t  to  th e  q u e s t io n  o f  th e  d a te  
3 o r i g i n  o f  th e  p e n ta te n c h a l  l e g i s l a t i o n ,  and i n  t h i s  ta sk  
I  hope I  have been  s u c c e s s f u l .
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