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The Law and Ceremonial of Marriage in the Code of Hammurapi,

- Assyrian Lawbook, Hittite Code, and 0ld Testament.

The purpose of this discuassion is to discover the nature of the

Institution of Marriage in the above mentioned sources, With this in

view the work will examine them in detail & consider their provisions,
With the scurces will bes considsred such relevant Contracts, Letters, &
Business 6ocumenta ag have bsen published & made available., In these
will be found illustrations of the lawgiver's anactments: occasionally
it will be found that in practice distinctions have hesn introduced
~which are not in the Codes, These the discussion will mark & record,
A large number of such Business Nocuments ars available in connaection
with the first source but for the Assyrian “awbock & the Hittite Code
théra 1s not the same wealth of material, The exposition of Marriage - -
Law in the VY14 Testament has baesen supplamented by occasional references
to the wWishnah & Talmud.,
An examination of these Godes-for convenisnce the sources may be
v°8lled by this term- will lead to the conclusion that we are dealing
- With an lnatitution that has the same fuﬁdamental features‘in sach
) case, It is based on the idea or “aw of Sale & is commonly called
'Marriage by Purchase', lhere may bs other forms represented but they
&re exceptional & are treatéd as such: thare may bs present in the
._CQdes vestigial remains of something older e.g. Marriage by Capture:

* these also will be duly examined, The Godes reveal a certain develop-

‘mént in practice & procedure:this alsc will be traced & unfolded, In

- 80 doing it may be necessary at times to pass beyond our sources, and

make a brief survey of precedent & subsequent periods,whenever records
allbw
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No uniform type of the Institution will be found in the Codes,

- Polygamy & monogamy are both present, Our first three sources reflact
moﬁogamic conditionst the 01d Testament has not passed the stage of
polygamy, In this case a brief outline of the subssquent development
. to monogamy in Judaism will be given.

It is unfortunate in this connection that there is no precise
terminology in English., darriage with us nmay signify the act of
marrying, the actual wedding ceremony, or the atats of matrimonyg
resulting therefrom. Where any doubt may arise the precisge sense
will be made clear by the use of ths German 'Theschliessung', 'Hoch-
zelt', 'FThestand',which may be taken as corraesponding to the three
senses of ﬁhe Bnglish 'darriage'.
| The thesis will endeavour to prove that the Status of Marriage
(Fhestand)was sstablished by preceding Contract of Betrothal &

Marriage Contract. It will be shown thaf while,in general, the

Contract of Betrothal gavé rise to rights 'in personan',as opposed
to rights 'in rem',it appsars in the case of the Uld Testament to
give rise to rights 'in rem'. Tﬁs Marriage Contract,on the other
Rand, will be shown to be an actual Conveyance:it is 'sponsalia ds
Prassenti' as opposed to the 'sponsalia de futuro'of the Betrothal
Contpact: by it the status is created & rights 'in rem' arise, The
Parties to the Gontracts will be observed & the significance of such
variations as occur will be explainad,

Written Contracts of Marriage are avallable from vary sarly times

in the cage of Sumsrian & Babylonian civilisations & examplss will bse
adduced, The Code of Hammurapi & the Assyrian Lawbook imply their

regular use,ths former expressly, the latter inforentially(C.H.178¢

A.G,35)
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Thét written Contracts were in use in early Hebrew practice may be
doubted, Gen., XXIII,13ff, describaes a Contract of Sale but it i3 nct
clear that this was a written Contract, It may quite well bs 80 in
view of verse 24,"the field & the cave wers made sure unto Abraham
for a possession & a burying placs by the sons of Hsth", Jer, XXII,
10£f, ZAYP implies a written Contract of Sale. As the Deuteronomist
knows the written"bill of divorcement" it 1s probable that written
Contracts of Marriage were in use by this time., At Sysne in the
~middle of the Sth,century B.C. subh contracts are found & an example
will be given, To later Judaism the Marriage Contract was essential,
"Ohne Kethibah,.,..gibt es in Judentum kein rechtliches ZTheleben",
V(Krauss, Talmudische Archiologie,Bd.II,p.44)

In the following pages an effort will be made to ast forth&ﬁﬁ&&

forms & coremonial of the Contract of Betrothal, $he Contract &
§tatus of Marriage# will next be examined with reference to the
rights, obligations and duties arising therefrom. The discussion willl
8lso deal with the Wedding Ceremony & usages comnnected tharewith,
Later will be discussed The Legal Dissolution of idarriage (Divores)
and the iMoral Subversion of Marriage(Adultery), Questions of age

and capacity will also be treated or will emerge in thes course of

the work, The practice of Levirate iarriage will also engage attentior
In all these matters thare will bs found a consistent schems of ‘

form & practice maintaining itself with certain modifications through

6ut, These modifications will be notsed both in reference to the

Particular source ¢ the larger whole. The conclusion will be reached
that in all these Codes we are dealing with an Institution that is

deriveq from what is generally known as"darriage by Purchase",

Tke form is consistent through all the sources although its axpressiof
change .

—
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Thers is ground for comparison of  theses sources in history,
philology, and ethnology, as is amply evidenced by the works already
published, The present discussion may claim to bes narrower in 'scope
than any of the works referred to in the Bibliography: it mayv also
claim to be distinct from all of them., It is narrower in its scope
‘inasmuch ag it has dealt with only one Institution (darriage): it is
more extensivse than any one of these works in that it has operated
with all fbur scurces together., It may clalm to rasemble such a work
as Jirku's " Altorientalische Kommentar" in its use of sources, but w
While Jirku has sought additional light from the Sumerian Family Laws,
the pressnt work has fraquently sought to gain light on earlier
bPractices by a considsration of subsequent history, particularly in
the exposition of the first & last named sources.
In the courss of thse work an attempt has been made to explaiﬁ
certain features. The discussion has sought to relate the"huruppfts”
. of the Assyrian Lawbook to the normal mode of betrothal: has also
80Ught to find reason for thse fraqusnt enactments in that same source
dealing with the wife in the houss of her father: has furthsr
endeavoured to explain the Assyrian form of thes Levirate, while 'the
relation betwsen "biblu" & "tirhgadtu",and that betwsen "biblu""zubullld"
& "sablondth" is shown. THe use of " Chupp&h"in Sumerian & Babylonian
civilisation is illustrated: traces of the " Shoshin% in the Code
°f Hammurapi are indicated. An effort has beeﬁ:fa draw a distinction
bstwgen concubines & wives, particularly in the 0ld Testament. By a
Btudy of later Babylonian Contracts light has besen sought on the
later Babylonian practice. Regarding the plan of treatment which

the writer has adopted it is to bs noted that the discussion procaeds

by analysis of each source, examining each point in datail &
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endsavouririg to deducs the practice by a reviaw of the various |

provisions & enactments, The parts of the subject are get in naturall

geguence,
The sources are treaied in chronological order. The Code of'i

Hammurapi is the oldest & the fullest, The Assyrian Lawbook follows
botk on grounds of chronoclogy & relationship. Its date may be betweeq
1400-1300B,C, The Hittite Code is dated by Zimmern at 1300B.C,, |
by Horzny at 1350B,0, The 01d Testament, on the other hand, ’
represents practice extending é@er many centuries but in all i
pProbability none of its written records attain to the antiquity i
of the preceding. !
While it ia not the purpose of this work to sstimate the

influence of the Code of Hammurapi upon the other Codes, it must

bs borne in mind that its influence was wide & extensive,and ﬁe'

may expect to find traces of such influence on the others,

In the early days bafors 2000B,C. there was closs connection !
between Sumeria & Cappadocia & regular intercourse, Hammurapi had
a8 one of his titles "king of the Amufru",which implies a far

oxtending Rmpire & influence, The presumption that Babylonia had

a prominent influence on Palaestine long befors the Israslits Codes
wore drawn up,is one that grows stronger as time goes on",

( Jomns, H®B, mxtra Volume, p. 612 ) The influence of this Code

T S

was felt even beyond the bounds of Hammurapi's extensive Rmpire &

Roman Law owes not a l1ittle to the Babylomian legislator,
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CONSTITUTION OF MUARRIAGT.

Contract of Betrothadl.,



B®TROTHAL. / !

Code Of Hammurapi, |

The first step in the constitution of sarriage according to the Code
is Betrothal,which is by contract; The word itsslf (iréiﬁu)is not
found in the Code but occurs for the first time in a Contract 100
years after Hammurapi's time which shall be quoted later (H.G,III,10),
Ws £ind here a definite procedurs prescribed & tha partiss to the
contract ars definsd., The form 1s "Arrhalverlébniss”, & the contract

1s sffected by the giving & receiving of 'Arrhas',Such a form is

common to various legislations of the Ancisnt Tast,& in each case

retreat from the contract ie open to either party under a presaeribsed

Penalty, : |
This payment does not ssem to have been essential¥ & marriage

could be effactad without this preliminary prestation,

The payment of tirhAti on the part of the man leads to a
prestation on:the side of the hride's parents, This'dowry' (' Sariqtir)
was probably fixed at Betrithal & paid over when the wife entersd the
» houss of her husband,

The giving of the 'tirhatu' or 'bride-price',& its acceptance
give rise to a relation hetwesn the parties which is dsescribed in
terms appropriate to the marriad state.

| The Contracts referd only to tirhdtiit the Code conjoins tirhati
& 'bibly' sthe relation batwesn these will bs discussad,

C.H., 159"If a man who has brought a present(biblil) to the house of
Ris father-in-law & has given the marriage settlement (tirhdtu’ look
wWith longing on another woman & say to his father-in-law(emum) 'I wil:
not take thy daughterf,the fathar of ths daughter shall take to him—»;

86lf whatever was brought to him," E
C.H. 1R0," If a man bring a preasgsant to the housse of hls fathsr-in-

law & give a marriags sattlesment, & the fathar of the daughter



v_aay 'Iwill not give thee my daughter,' he (smum) shall double th;za Wﬁ
amount whichwas brought to him & return it, V
O.H;161. If a man bring a present to the house of his father-in-law &gg
glve a marriags settlement & his friemd slander him: &if his father- |
in-law say to the claimant of his wife 'udy daughter thou shalt not

have',he(i.s,0mum) shall double the amount which was brought to him

& return it, but his friend may not have his wirfe,

From the foregoing it clearly smerges that Betrothal was effected by

the man bringing 'biblu'&'tirhdtu' & by the bride's father's acoeptaﬁ‘
of these. The bride does not act for harself but is under the 'potes-
tas' of her fathef or har guardian.,fhe father gives or witholds his
daughter,There is nothing,on the other hand,to indicate tha£ the man
requirsd the consent of his fatherin arranging Betrothal although
Contracts from the later Assyrian period suggest a doubt as to whetherf
the son could marry without his fathsr's consent(Kyr.301).InC.H.15%-4 ﬁ
the father acts on bshalf of his son but this sesms to be the cass of ;
a minbr. Ths usual arrangaﬁent suggestaed by the foregoing shows that |
the bridégroom was one of the parties & the bride's father was the ethf
Other, The latter receives ths 'biblu'&'tirhdtu' & the contract of
Betrothal is eatablished,

The legal consequsnces involved are similar to those pertaining
in ancisnt Laws of Sale.Where an'Arrha' has been given,in the event
of the buyer resiling from the contract he shall lose the 'Arrha':in
the event éf the seller failing to deliver the goods hs ahall restore
twice the value of the 'Arrha', This is found in Greek,Roman,&DByzan—
tine law as also in the Syro-Roman Lawbook (Koschaker,Hammurapistudien,

P.137), Although 'biblu'a'tirhAtu' are mentioned in the Code as the

W%ans by which the Betrothal Contract is affacted, they are not
Benticnad in conjunction elsewhers,while in the Contracts 'biblu'
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does not appear although tirhdtu is present, As to the ambunt of |
tirhdtu the Oontracts show various sums, Taking H.G.,Vol, ITI,
No. 3 gives 1 dekel,No.8 glves 4 éekels,Nb.R givas 5 Bekels,No.10
gives 1/% mina,as doas als0 No.48%:N0,9 gives & mina, Tha tirnatu;‘
was plainly a money paynment,

H.G,IIX,10 will 1indicats clearly ths two moments or stepa in
Babylenian marriage. " % 3ekel Geld Mir dis Vorderseite ihreaa H
Halses: 2 Sekel Handspange aus Silbert 1 3ekel Ring auas Silbar:
1...81eid; % Hemdent 3 Hute; 1 kleinen Bronzkessel im Gewichte
von 5 Mdinen; l....3tein; 1....5tein; 1 Bett; = Stithle: 1.....

1 Wolb Suratum, dis Rebenfrau, ihre Schwestert: alles dies

hatte Sin-eribam, ihr Vater, der Sohn des Awfl—%in,der Lamassatum,

der iMarduk -Priesterin und Zérmasitu,ssiner Tochter, im Hause der
Anunitim bei ihrem Verldbnis (ina bit A, ina iréftisa) bestimmt,
Parauf haben §ubu1tum,ihre dutter, Kiéab- Sin,B8gmil-Sin, und
Sippar-1fder,ihre Brider, ....es ihr gegeben, worauf sie ins Haus
des Iludu-bani,ihres Fhemannes....hineingehen lisessen: darauf
wurden (die genannten Dinge) ihm gegeben. Nachdem 1/3 iline Silber
ihre TirhAtu, an ihren GUrtsl gebunden und alsdann dem Ilusu-bani,
lhrem Gatten,.zurﬁckgebraoht worden ist,sind fur alle Zeit ihre

Kinder ihre Trben. Bei 3amas,:arduk,und Kénig Ammiditana schworen

sie",
Here we have thras momsnts clearly distinguished a) the

tirh8tu has besn paid, b) the dowry has been fixed, c) dowry is

given to the man when the wife enters hls house,

C. Ho 1R/ " If a man take wives for his sons & do not take a wife
for his youngest son, after the father dies, when the
brothers divide,thay shall give from th=s goods of
theip father!'g houss/




to their yéungest‘brothér, who hae not taken a wife, money for a o
" marriage settlement(tirhdtu) in addition to his portion & they

shall enable him tc take a wife.
The tirhdtu is that which enables him to get a wife & biblu =
is not mentioned.

Nevartheless marriage could be effected without tirhdtu as appemrs
in C,H. 139 "If there were no tirhdtu he shall give to her & mina of

silver for a divorce" (v.page 37)

The dowry(éeriqtu;ih the Cods, niidunmil’in the Qontracts) was pro-
bably fixed when the tirhatu & biblii were presented, It was given by
the parents of the bride & its disposal 1s regulated by ths Oode,
The‘tirpétu'from the husband induces a corresponding'ﬁériqtu'from
the bride's parente or representatives. We have guoted on page 3
& Contract revealing the nature & content of the dowry (v.page 3 )

The giving of biblu & tirha&tu, as we observe from the terms used
Creates a relationship or status which is described in terms approp-
riate to married 1ife.This we shall find also in A.G, & 0.T. The
bride is called 'adSatum';the husband 'Bél addatém’ 1the prestation
1s brought'ana bit emidu’,to the house of his father-in-law', Of the
friend who slanders we read 'as-da-zu i-bi-ir-su u-ul i-ih-ha-az’',
'hie wife his friend shall not take'.Of this terminoiogy Koschaker
remarks "Sie bedeutet, wie ich glaube, nicht anders als die Anwend-
ung des kaufrechtlichen Satzes,dass der Kaufer mit der Preiszahlung
Eigontum der Ware erwirbt,auf das Recht der Theschliessung" (MVAG,
1921, page 52-3)

What, finally, is the relation bstween biblu & tirhdtu? From the
fact that biblu is not mentioned further in the Code & 1is absent
from the Contracts we may infer that it is not as essential as the

tirhd&tu, Bibli is from the root 731* = to bear, carry,bring (offer-
1“58),whence biblu may mean something brought or carrisd, We could




from this infer that‘iﬁ was,é first ihﬂtalment,a péyment to accountJ:
part of the tirhdti Prestation, 5o which the remainder is to be paid

later, Such an argument might be supported on etymologlcal grounds
but the sections (159-161) clearly indicate that the payment of both
constitute the contrack of Betrothsal,

The language used may supply a clus, 'biblam uéﬁbil,tirgatﬁm 1ddin’
The man causes the biblu to be brought, but he gives the tirhdtum,
from which ws may infer that the tirgatﬁ was a monay payment,while
the biblu was constituted by presents of a solild & substantial kind
that had to be brought or sent, In all probability it would consist
of provisions for a feast or household articles or presents of a
substantial nature. " Man wird ihn(bibla) daher am besten als Werb-
ungsgeschenk beazeichen dﬁrfen;eine Institution, die sich anderweltig
findet" (Koschaker, Hammurapistudien p.133-4), From the 1little emphas.
is 1aid upon biblu in C.H. & its entire absence in the Contracts off
the period we may conclude that biblu was rathef a matter of custom

& usage while tirh&tu was matter of law,



, Assyrian Lawbook. ) b.
* {(Scheil's Translaticn)

¥e find here the same features as in the O.H.,although owing to the

defective text & partial trsatment of this matter in the A,G, wo are

unable to get as ccmplats a view of procedurs as in the earlisr €ode,

Bvidence from Goﬁtracts ¢f the period is not available,

Wa mest here biblu & tirhdtu but something additional 1s present &
this we shall consddar (A,G.4%,44). We shall learn ths nature & cone
tent of biblu & psrceive its relation to tirhAti,

We note that the contract is most frequently arranged by the raesp-
active fathsrs: the bride's fathsr occupies the same rols as in C.H,
but the father of the man is more active than in the earlisr Oode,

The form of Betrothal is Arrhalvarlébnissa,

A8, 4% "Si quelqu'un dans uns onction(?) du parfua sir la téte dbum
d'une fille a verss,et @i dans une 'Sakfilte'des 'huruppata’
(gatsaux?) il a apportd on ne rendra risn sn rstour?

A.G, 44 31 quelqu'un du parfum sur'une tdte a versd ou des 'hurtippate
a apporté ,81 1o fils 2 qui on a promls une femme meurt ou
disparé&t,parmi les fils restants (du pbrs),depuis le plus g
grand jusqu'au plus pstit qui aurait 10 ane 3 celui qu'on
voudra on la donnera, S1 la pdres meurt ot si le fils a qui
une femme a 4td promiss meurt aussi,s'il y a un petit fils
du mort ayant 10 ans ,celui-13 dpousera la fills¥.Si a 1la
limits de 10ans les petit-fils sont plus Jeunas le pére de
la fille a qui id voudra la donnera,et & son gr;, retour
(de cadeaux de fianciallles) a Jgalité‘rendra. S'i{l n'y a
pas de fils tout ce qu'il a regu, pierre precisuse ot tout

sauf les aliments, en capital il rendraj;les aliments 11 ns

rend pas".

Here
. w
i ® have something that is peculiapr’ #ta significance 1is not
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" quite clsar,Anointing with oil is a religious cersmony: according

to Tell-el-Amarna letters kings werse so anointed:cf.1Sam,10,%xodus
293,Levit.8”. In Babylon as in Palestine it was not unusﬁal to an-
oint pillars. " So wird die Salbung auch in Aassur und Babylon zu
vorgtohen--das ist bemerkenswerts--wasll sonst in den A.Gewie ubsr-
haupt in BabylonisnAssyrien,aber auch in judischen Rechtdis Fhe durci
einen rein blrgerlichen Akt zustande zu koummsn acheint" (Jacob,ZVRW,
1925,p,%59) .

The meaning 4ef the Assyrian is not quite clear,Scheil puts a? aftér
‘tamiraki,onction?8akiilte may=banquet, but thers is diversity of opin—
ion as to'huruppate'which is variously rendered 'cakes','autumn
fruits', or 'bronze plates', The gensral sense 1s clear snough whethes
L we take the last clauss with Scheil as referring to a return of
Presents or with Cruvelhieras = ' on ns reviendrg pas par une revoc=
ation", (5,A, D.218) (V-flénm)

We have in addition something that is not found in C.H.gthe law of
Levirate hers in the case of betroﬁhal. ( v.page £7)

So much is plain in the foregoing. The giving of gifts in this eee
¥.csrsmony egtablishes a claim on the bride & on the bride's father,
That claim can only be annulled-after all the steps of the Leviratse
{ have bssn traversed- by the restoration of the betrothal gifts, save
in 80 far as th?ae ware adible, ths presumption being that both parties
: helped to consums them, Thersafter the fathsr is fres to disposs of
| his daughter to whom he will.

'Tirgétu'meefb us only once 1n this dource but the refaorences is vsé
Doteworthygs A.G.39 " Si uns fommed demeurs (sst maride) chez son pdre
8t 81 son mari la répudis le ‘dimaki' qu'il 2ui avait fixd il la re-

Prondra: & 1a tirhite qu'il a appd}é 11 ns touchera pas, Cela esat
&aranti 3 1a fomme",

|




We may assume that the tirhatu still playsd an essontial part in Be-
trothal although it is mentionsd only in this paragraph,This Law-

book 1s obviocusly more concernad with womanly & wifely duties & has
little place for the exposition of womsns'rights, This reforence to -
tirhdtu reads like an aside but it casts light on the procedurs,

It may not be clear from this aa whethsr it was= pald to the woman
or her father: Scheil in his Index dsfines 'tirhdtou, dation faite
par ls fiancé & son beau-pdre', Cuqg ( Revue d'Assyriologie 19°2,p.4R)
holds it was paid to bride herself & with the latter the praesant
writer agress. If it wers paid to the father we might surely have
expected that biblu & tirhdtd would bs joined here,as in C.H. 159-61,
where these aras conjoined as the gifts brought to the father-in-law.
Biblu are here mentioned alons & ars paid toc the bridels fathar, The
tirhdtu in A.G, ressmbles the'idahr'of later Arabia & Islam where it
is given to the bride. cp.also Kethilbah of Judaism,

AGL.31, "Si un psre & la maison du beau-pdre de son fils du biblu
a amané,porté,la femme n'dtant pas ancors livrde---aril
lui plalt tout ce qu'il avait porté,plomb,argent,or,non
les aliments, on capital il reprandrad:aux aliments i1
ne touchera pas,”

From which we may infer biblu was a falrly substantial gift & con-
8isted of valuables as wsll as comeastibles, It is pressnted by the
bridegrocms father :inC,H.159-181 by the bridegrobm.

A.G, 32 "Si quelqu'un a la maison de son beau-pars a ports des
cadeaux(zubullﬁ), ot 81 sa femms visnt & mourir---g'il
veut, il peut rsprsndre 1l'argent qu'il a donndy blé, MmoU-
ton, ot tout ce qui est aliment on ne lul rendra pas: 1l

regavra ssulsmant 1'argent,”
It is clear that Batrothal could bs dissolvsdon simpls raturn of




Lwhat had besn given( with axception of comestibles). This right 1;1
copen to the father of the man but it is questbonable whather it was
available to the father of thes woman. There 18 no mention here of a
double repayment on the part of the bridefs father for refusing to
carrj out the contract,as inC.,H, 180-1f1,
Biblu’ & Zubulld’ seem hers to be intsrchangsabls terms ,Both Hhelolf
& Koschaker treat 'biblu' in articla T3 as an interpolation & think
that zubulld' has fallan out, The Assyrian text renders this very
likely. Scheill joins them in his Index & dofinss "Biblou- zouboullou
argent, bld, moutons,aliments donne & la future par son beau-pdre,”
Such gifts ars met with frequently in our sourcas & 'zibulld' are
felated stymologically to the /19 7%10of ths Talmud,the root beimg
5.1(),to baar or carry. They werse often very costly as nmay be

judged from the refsrences here & in the Talmud ( Krauss Jud. Arch,

II.42)
The form of Betrothal in A.G, is as in €, H, Arrhalverlidbniss'

It 18 not defined with as great detail., Additional featursas are here
A feaast geems to have been a usual accompaniment & the matter seoms
to have been attended with ceremonial(A?G. 4%-41). But the biblil &
ttrhdtia are still employed although in our present source the
emphasis is laid on the biblii, The tirhatu is the inalienable prop-
orty of the bride & was probably given to her, "La tirhétu assyrienne

.

ressemble A 1la khetouba des Hebreux,a la dos ex maritoc des Germains!?
( Cug, R.A?fb.47)

Whan biblu is given & batrothal effected we find the terminology
of married 1ife applied to the betrcthed., With refence to her fiancé

the woman is 'addatdu’,his wifetwith same reference her father is

'emiéu';his father-in-law, The beason for this we have alrsady

indicated in our study of 0.H., whers the same practice 1s presant,
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Dowry (3irku) 18 here also (A.G.30)& 1ts disposal is regulated as in

C.H.

The vardict of Cuq in regard to this source may well be applbed
to its treatment of Betrothal, "Il se distingue du Code Babylonien

par la fagon dont les matierss sont traitdess ollesf ne sont jamais
envisagdes dans leur enssmble,.La loi se borns a réglsr des cas
particulisrs ou 1' intervaention du 1égislataur a paru néceseaira.

Pour le surplus on ss conformait sans douts & la coutume."(R.A?Tb.46)

Additional Note on'Hurmippéte'
Some light may fall on this from ©.,T. & Amarna Letters, In Leviticus

XIX,20,we meet with a ddsf MsylMevev in the expression'a bondmaid be
betrothed to a husband- ﬁ’xﬁ' 09911 dnoK which B,, B., &briver render
'a maidssrvant acquired for a man', & I~ the usual word for betroth-
13 substituted here by 7/ According to the Talmud (Kidd.e6a) in
Judah the betrbthed was named N91IN The root is the same as in

@urappatel <
The passage in the Amarna ~“etters occurs in Knudtzon No, 3

line 12 where Amsnophis writes to thef king of Arzawa 'Deine Tochter
dis man meiner Sohn zur Frau {iberlassen wird ihr soll zuteil werden(®)
0l fiir den Kopf. Zu dir habs ich eins Kanne aus Gold bringsn lasssn
als Gesschenk fur dich", It would seem from this as if the acts ment-
lonsd in 43,44, were not altarnatives but both meis parts of the

betrothal form.
Prcbably this is an archalc form which was alrsady

Passing away into disuse, It is not found in later practice as shown
in Contracts of a subssaquent psriod. It might bs possibls to think

of 'nuruppdte' in connsction with the bronze plate on which the man
brought his tirgﬁtu?fggzinting the head of the woman & prssenting the

tirg&tﬁ at a feast would constitute betrothal. No ambiguity would

oot —tna

B .'&
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then remain as to the party who received the tirkdtu, It was given
in this ceremony to the bride. This accords witk what has been stated

in the foregoing.(v.p. 9\
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/2.
HITIITE CODE,.

In this source are clearly traced the maln features of the C.H.y
although thers are modifications,

In the Betrothal Contract 'kfiddta' corresponds to the 'tirhatu':
In this source it appears to be given to the bride,

Thers is no mention of gifgs corresponding to 'biblu' or 'mattan"
but the parents of the bride appear to take an active part in the
Contract,

The institution of Dowry is also present,

There is svidence here,toco, that cases were present in which the
usual form of Betrothal was not observed

As the term is rendered by Hroznyas 'bride-price’'(prix d'achat) &
'bride-gift! (cadeau conjugal) in articles %4 & 3¥8 respectively, 1t
has sesmed preferable to retain the original term,

C.Ht, 29 "Si une fillae ; un homnme est liés(fiancée) et 11 1luil
donne le kiiSita ensuite cela le pdre et la.mdre
combattent st 4 1'homme ils Otent, alora ls kil¥dta
ofois ils restituent(3fois-article XXIII)

The giving & recelvimg of the kiifdta constitute a Contract, This
Code is mainly concerned with Contracts,and prices, &for thsir
observance it 1ntrodubes psnal sanctions (cp. C.H. 180},

It would appear from the preceding enactment that the bride re-
Ceived the 'kidAata' ard her parents BRad power to dissolve the

Contract, .

C.Ht, 30 "Mais 81 un homme la fille ne prend pas sncore et la
refuse alors la 'kQ&#£ta' qu'il avait donne 11 psard"

The breach of Contract is here on the man's side & the provision is
& in C.H, 159,
C.Ht. 28a " Si une fille & un homms stant promias un autras

1'4pouse,puls quand il 1'épouse,alors quoique 1le
premiar homme ?1ui\ et donné,elle(il) 1lui
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restitue, tandis que 1le p%re ot 1a mére ne restituent pas®,

28 b,"si le pere ot 1la mdre 3 un asutre homme la donnent alors
1ls pére ot la mdre (1le) restituent",

28 ¢, "dais si le pere ot 1a mere(cela\ refusse,alors ila(=on)
la luil Jtent",

This seems a littled complicated but the parallel with C.H. 159-
Q¥q-1€1 is clear enough, The older Code does not contemplate the
bride acting for herself unless in specdal circumstances(C.H. 137,
156,172) ¢ here she appears to have power to break the Betrothal
Gontract or,at least, bring about its rupture, In that event she
makes reparatidn. In 28b the parents give their daughter to another
in this case the reparation is from them, and if thev rerse(?Sc)v‘
the bride may be taken from the second, and,preasumably, given to the
first suitor,

The form of Contract of Betrothal does not appsar in the
casse of the marriages refarred to in articles 31-3%,3%353 these
cases will be considered in ew® the treatment of Hittite Marriage,
According to G.H.150 there were marriages in which no tirhitu was
givend, The 0,7, reveals similar usage & knows cases where MOkar
13 not given(v.p.22)

Dowry is present also and its disposal is regulated in
C.Ht, 27,

The subject is not dealt with in exhaustive fashlion by the
Code. No Contracts are available from which additional information
might be gained as to practice & procedure,

In the regulations of the Code the man acts for himeelf &
his parsnts are not mentioned as active in the mattsr, It may be

8trongly doubted that the bride acted for herself although she
Seems to have a certain power in the matter. Her parente are
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associated with her and have power to rupture the Batrothal Contract(29)
The snactments given show a close resemblance to those of C,H.,and we
may well believe the practice here did not vary from that off Babylon
to any great extent, The 'kiddta’ appears to be given to the bride
slthough it 1s not stated to bs her inallsnable property as in A.G. %9.
There is no mention of gifts to ths parents, The custom of glving such
gifts was general in these anclent civilisations & may be taken as
prevalent also in this case, Tirlgétu i3 mentioned alone in most parts
of C,H, yot 159-1€1 indicate that it was accompanied with gifts. MORar
" ocours witkhout Mattan in the 0,T.:we may be sure that the one accompan-~

led the otker in practice,




OLD TRSTAURNT. /5

We shall find the 'brida price'( I N here a8 in our other sourcas
& wa shall examine first such rsferences as we find in our primaby
gource, To complete our view of this & to compensate for absences of
refersnce in the 0.T., we shall use the Assouan Papyri, Thereaftsr to
indicate the latar development we shall briafly consider the proced-
ure of later Judaism,
We 8hall find reason to conclude that the earlisr custom 1s closely
in accord with what we have alrsady observed slsewhers & we shall
further mark a developmsnt in the change of the contracting parties,
We will also note that the form of tha S NMémight vary in content,
The dowty is present here also as in our other sources
There is nothing in our primary source as to psnalties for breach of
promise but it is to be noted that wherseas in the 0,T., as in C.H. & .
A.8,, the g%gives riss to terminology applicable to the state
of married 1ife,in the 0.T, betrothal can only be disaolved from the
8lde of the bridegroom,
Ws shall find marriage without O Db,

Our source knows something corresponding to 'biblu'&'tirhitu'
Here ws hame MGhar' & 'Mattan',( IN» a— JOr )
Gen, XXXIV,12,"Ask me never so much dowry( YDPR) & girt( AP

& I will give according as ye shall say unto me",

This must have bsen the pravalent custom although it would not be
lsft to the reoipients to assess the amount. It was, as wa shall ses
fixed by usaze. ﬂ
© Exodug XXII,li, " If a man entice a maid that is not betrothed & lie

15"y
¢ with her, he shall suraly endow ( 7] IIDP™Mx

her to be his wife, If mer father uttarly refuse
to give her unto him he shall pay monsy according




'to the dowry of virgins ( 427703 770b¥ e
77 % was plainly associated withn7%7032 g the phrassa?fmz P

is ussd in a way that suggests we ars dealing with an astablished
custom, The MChar is plainly hers a money payment,and it is paid to
the father who gives or withholds her in marriage,

The third & last reference to <9 dPin 0.T. occurs in 1Sam, ¥XVII]
25, " The king desirsth not any dowry( 729) but an hundred fore-

skins of the Philistines to be avenged of the king's enemiss”,
This again is paid to the father & it is Saul who gives'his daughter
in marriage. In these passages ws Find evidencs of a pravailing cus-
tom& 9 2 91ike tirhdtu seems to be an essential,The ‘dattan' may
have been mors a matter of custom like 'biblu' in C.H,,while 'iShar'
8sems to have besn matter of law, so far as cne can dilstinguish law
& custom in early Israsl,

Though the word itself only occurs in thesa thraee inmstances we
meet the custom frequently enough in our source#,

In reference to 15am, YVIII,2%,which we have cited we find v/a.r'iuus
instances in our source & in Tarly Arabia., " Neben dem iahr konnen
noch weitere Bedingungen gestellt werden,und an stelle der Zahlung
kann eine andere Leistung trsten z.BE eine Waffentat oder Knechtad
dienst" (Wellhausen,NGWG,p.4%3-4). Ap example of the latter ias found
in Gen, ¥XIX,18 " And Jaccb loved Rachel & 9aid,l will serve thees 7
¥ears for thy younger daughter Rachel", ¥he 'iShar here is a prestatie~
°f service, An example of the former is found in Joshua XV,2y16,"And
Caleb said, he that smiteth Kirjath-sephsr & taketh it,to him will I
Elve Achash, my daughter,to wife." (e Ahac 4 4%‘—47”4—%«/«

An indication of the a.moxﬁ: of the MBhar 1s afforded by Deut, ¥XII

8 whers in the caze of forcing & virgin " the man shall give unto
he damgel's father 50 shekels of silver & she ehall be his wife,"



7.

In the story of Gen, XXIQ we have no mention of 'MBhar' but gifts
are present in abundance both to the bride & her brothers, It is

questionable if her father is allive & psarhaps the names of Bethusl

in verse 50 1is an interpolation ors corruption of 19 N3, 1In any
case Laban takes the chief part & from what we know of his later
conduct he was not the man to forego any of his legal rights, The
gifts here are called" 7 71'pﬂﬁ“&n this connection 1t may be of
interest to note the practice in modern Arabia. "On m'a dit que
chez les faiz ls mahr n'est pas exigé dans les mariages qui se
pasesnt dans le =sein du clan,oﬁ ils se considerent comme ne formant
qu'une grande famille"(Jaussenfiggzzﬁffhp.49)

There is no mention of 'MOhar' in Hosea although he mentions a
price which he paid tc redesm his faithless wife(Hosea III,?,A,V.)
But as our fourth example of the use of 'udhar' we yurn to the
Assouan Papyri(Cowley's ®dition) & here we get a glimpase of later
bractice, These documents belong to the fifth century B,C. & deal
with the 1ife of a mixed coloﬁy at Syene(Rzek, XXIX,10,XXX,R), The
colony was subject to various foreign influences & its practice
may not reflect exactly the stricter ptocedurs of the Jerusalem Jews
We take No, 15 which is the beét preserved of these marriage con-
tracts, The date of this 'Metnlibah' is probably 441B.C.

" On the 25th of Tishri --said Ashor - -to Mahseiah Aramasan of
Syene-_as follows:I came to your house.that you might give me your
daughter Miphtahiah in marriage. She is my wife & I her husband from
this day for ever., I have given you asf the prica( I 7 PY of your
daughter M. the suh of 5 shekels royal weight, It has baen received

by you & your heart is content therewith' Hersupon follows a list of

Valuables given to the bride, far exceeding the value of the 'MChar!
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gnThere are gifte,too, which the nusband has received & provision is made

for their disposition., The form may be that of Ma.rr'iage by Burchass” but
- the woman is invested with larger rights than we have seen in the fore-
going & succeeding periods, That a woman should have the right of div-

orce shows the extent of foreign influence at Syene. We merely refar to

thls at the moment to indicate the value of our source as a criterion
of Jewish practice,

¥0.18 18 defective & contains only the end of a 'kethfibih',setting
f forth provisions of divorce.Ro.%8 desals with gifts to bride but is very
- fragmentary, Noteworthy among the gifts is "one cup pf bronzeworth the
- %um of 15 hallurim: 1 bowl of bronze".Similarly in No.18. Bronze vessels
We saw played a part in Assyrian betrothal (A,G.42,48)

The 'uBhar' here still seeoms an essential in effecting Betrothal:gifs
are both given & received.

According to the uishnas® Talmud fetrothal may be effectsd by a) 903
b)) YWw ey NNTT, '1‘1.19 first name was the prevailing form: the
uss of the last was frowned upon by the Rabbis. Cases in which the
- %8cond are used are rare, Ea.ch f’orm was accompanied with the formula

" Bs thou betrothed unto me by (naming the form)- according to the law
of @oneg & Israel" & without the repktition of the formula it had no
Valldity, A ‘perfits’ was the usual coin & that was the minimal value.
| The giving of the pem’i.‘pa or its value & the repftition of the formuls
onstituted a valid betrothal (KidddsinI,1)

Gifte accompanied the giving of the pertita or other form, The word
for thege N1179201is derived from the same root as that which we find
in ths Assyrian 'zubullll'., These gifts were often very substantial &
Costly: the Talmud spesaks of 100 waggons with jars full of oil & wine,

€014 & gilver vessels,“woollen garments(Krauss, Talm,Brch, II,42), The
i %ame distinction between comeatible & non-comestible gifta as we met in
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A. G, (passim) is made in regard toc these gift®s.n1d1+4 J>*1yD 0119720
vi1h1h Py x5 'O In the event of the marriage not being carried
Talsins, Batan Betbhad tal,, ¢
through only the latter gifte may bs demandsd back (Jacob, ZRVW,1925%,
p. 332),

The '¥8har' in this period has changed to the sum fixed by the "Koth-
Bbahﬂ: the idea of price is still here but it is guaranteed to the
;;man. The Bethdin fixed this at 200 denaril for a virgin,100 denarii
for a widow, although certain priestly families doubled theae amounts
(4, Rethibdth I,5)

Our purpose here has besh to show the development of 'MShar' until

Ve 80o here as alsewhere it has gradually changsd from a 'bride pricer
to 2 'bride gift', Simultaneous with this development we can observe
the same process in another directlon. In the earlier citations from
our source the matter is arranged between the fathers of the parties,
Abraham does not consult Isaac (Gen,XXIV,4,) tYudah takes a wife for his
BOn(‘fen.XXXVIII,G):Jacob acts on his father's 1nstruotion(fen.XXVIII,l)

~In t’“-"l.'l.XXXIv,S it is Hamor the father of Shechem who acts for his son,
Beau might be 49 years of age but his conduct in marrying on his own
inibiative was plainly a breach of custom(Gen,¥XVI,34),.,In the absence
of a fathar Hagar takes a wife for her son(Gen,XXI,21X,Samson asks his
father to get for him the woman whom he has seen &desired, ;;x;; all
Yhich ws may conclude that in the early time the Betrothal wae arrang-
®d by the fathers & the price was paid by the father of the man to the
father(&irothera) of the bride, There was a currsnt price for virgins,
‘Gifts a8lso appear to have been given with the 'bride price'& the usage
Tesembles that of ?.H. & A.G,

Probably even in the earlier time manners were changing: it was

Posaibie for Esau to act independently although it was as yet unusual,
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INthe‘other parts of ths 0.7, ths man is usually reprsssnted as
acting for himself(Hosea 1,2; IKingsIV,1%;I Chron,7II,1%;

Dout  XXII,13%): where it is otherwise we may presume that we are
dealing with thes case of a minor. Likeswisse in the sxample from

the Assouan Papyri., Thers, howevsr, the iohar is paid to the
father of the bride-sha seems to be a widow-.This procadure
accords with what ws ohssrve in our source., The fathsr recsives
the udhars:she doss not act for hsrsalf (JudgeaXXI,1;1Sam,XVIII,o7:
°Kings XIV7,9: 2Chron,II,35), But in later Judaism the bride
harself,unless she is a minor, receives the 'perita'or 'deed!,
Betrothal may be effected either parsonally or by proxy in either
cass (M.Kidd.II,i). Both partiss have now hecome ths contracting
partisg,

As for dowry this,too, is prassnt in our source, (JoshuaY7,17ff)
The usual form of dowry was a female slave for the wifa's
porsonal ¥service(Gen.XVI,1:XXIV,59¢XXIX,2) & in all cases ths
wife had fres disposal of her slave. The complaint of Rachel &
Leah (Gen,XXXI,14)would indicate thatvthey_expeoted something
in the naturs of a dowry & were being deprived of a right,

Ragusl gives half his goods for dowrj(TobitVTII,?l,X,lO)(v.p.?c)
Acc, to the Talmud marriags took place 12months after hatrothal

( ]7019x%) in cass of a virging in case of a widow 30 days was
the intsrval. If it is nof consummated then by Nissifn( ]’)(1i!])
ths man is at chargss for her maintenance, But both in 0.T. &

Talmud she is under sams restrictions as married woman. The

terminology of the 0.T. is as we have sesn in C.H. & A.G.
The betrothed damsel who has besen forced is "his neighbouts wifs"

(1 Ny e/ M Dout.XXII,24) tDavid asks for the dalivery of ifichal
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in these terms " Deliver me ny wifef”ﬁixﬁichal which I espoused”
2Sam,III,14), The terminology is no¥ such in ths Talmud wherse
betrothed is called NO 1IN 1988 frequently 09177,

The Betrothal can be dissolvsad from ths sitids of the man only ,
and that by bill of divorcemsnt (€ 3), "A Bstrothal is not a mers
promise to marry but it is the very initiation of marriage"
(4ielziner, Jewish Law of Marriage & Divorce, p. 78).

Later Judaism found such a strain too great to bear & 1%t soon
discoversd the undesirability of allowing people who ware be-
trothed to live in separation for 12 months thereaftsr,., The
Roman invasion & persecutions often led to irreparable separations:
young women found themselves bound to partners whom they had no
hope of seeing again, and whose death they could not prowe(cp.For=
saken Woman,p./08 ), In the uiddle ages BEristn & Nissiin take place |
on one &the same day,with or without a short intervalY hstween
(Abrahams,Jewish Life in 4iddls Ages,p.177). Something, howe?er,
was required by way of previous arrangement or engagement,and we
find greater stress laid upon the "shidddichin" ( Z ?217L), which
formerly are referred to in Talmud as the preliminary negotiations,
By the third century A.D. it was regarded as impropsr that a
marriage should take place without these " ghiddichin®,and it may
be assumed that they reach back bayond the time of the Talmud, In
the form mentionsd or as "tenafn" (D?X3IN) we observe that a bimding
Betrothal was not entered into without forethought., "In placs of a
half-comple%giggggg, to he consummatsd after an interval, madiaeval

Custom adopted a legal contract binding the coupls to marry at

80ms fixed or unfixed date,and defining a monetary penaltvy to be
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pald by the party desirous of abandoning the match" (Abrahams,p.177).

The "shidddchlin" here were accompanisd by the "Knas-iahl" or
"penalty feast", Bven to this day devout Jews look with dislike on
such expedients & hold to the inviolability of the ancient law of
doses (Neubauer,op.cit.p. 201),

That,lastly, there could he darriage without this preliminary
‘Betroﬁhal is apparent in the case of the "War Captive" (PDeut. ¥XXI,10)
In Barly Arabia such marriages were frequenti thev werae without
Vali'or'dahr' but gradually such marriages were co-cordinated wilth %
those established by regular Betrothal. Casesare on record where
the captors sent hack the captives in order that marriage in the
due & proper form might bs arranged. A reproach adhsared to children
of the war captive, but this was removed when iMarriage took place
by formal Betrothal & presentation of 'Mahr',(Wellhausen,op. cit,
P. 4%8),. Whether such cases occured in the case of our present

source we are uhable to say. (Bp. "iarriage of War Captive,p. 77 )
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CONCLUSION. \

In ths sarlier portions of the 0,T. record it may appsar at times
difficult to draw an exact line of demarcation betwsen Bstrothal &

darriage, The two acts seem occasionally to be telsscoped into one

(Gen, XXIV,R%-A7% I Sam, XVIII,27). Such instances have led Neubauer
to suggest that early Hebrew marriage was constituted by simple
Betrothal (the third form mentionsd in the Wishnah(v.p. /¥). It is
very questionable if there is any Justification for thls thesis
which he has treated in his "Theschliessungsgeechichta". A compar-
ison with the Assyrian Lawhbook shows that while that source plainly
states the price of a woman(A.G.”=)=-cp. ®Bxodus XXI,1A: Daut. XXII,?8
it also, as plainly, shows the use of Betrothal & Jarriage Contracts,
The emphasis is laid on ths Gontract of Batrothal in both 0.T. & A.G.
and ihdesd in all thsse Codes. That emphasis may almost obscure the
Presence of the sarriage €ontract in some casas, The distinction is
¢learly drawn by the Deuteronomist(Deut, XX,7: XXVIII,30) and is
inherent from the heginning of the record., The later law makss it
Cclearer still, |

A distinction in the case of the 0.4, contract of Betrothal
has besn indicatsd, It cannot, as in the cass of the other Codes, be
dissolved from both sides, Here Betrothal sesms to give rise to a
Partiasl status but the complete status of marriage is induced only
when by garriage Contract the wife passes from ths "potestas" of
her father to the "potestas" of har husband,
In all thess Codes which havs basn examined an affort has besen made

to show the form & ceremonial with which the Contract of Betrothal
¥a8 arranged. These forms have bssn found to be similar in each Code;



2 4.
inasmuch as thed prestation made by the man or his father in each
case appears originally to have signified "bride price" (though
later it comes to aséume the form or meaning "bride gift", it may,
(be) logitimately, be inferred that it originally repregented a
purchase and the Contract is regulated by the conditions that

govern Sale,.
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Contract and Status of Marriage.,




~ Gontract is duly erected & the status is created. No marriage was valid

- 1t dea1g with the marriage of a priestess who brings a secondary

- OONTRACT AND STATUS OF MARRIAGH. 25

Cods of Hammurapi.

The parties having adhered to the Contract of Betrothal, the Marriage

without such a Contract(C.H. 128), This Contract is 'per varba de prao-
senti'& by# Conveyance the staim arises, Tﬁe content of this status as
it affocts husband and wife the discussion will unfold., By the Contract
are regulated also the rights of inheritance of children,hut these are
not am immediate concern to the pressent work, No fixed interval is
statad,as in Talmud,between Betrothal & darriage: this will have varied
in sach cass,

Examples of these Contracts may be given in the first place.
¥,89(H.G,IIT,3) "Iltdni, die Schwester der Tardm-Sagila,hat von Samas-
tatum, ihrem Va.ter,Wa.rad-é’a.mas,der Sokhn des Ili-idinnam, zur E‘hefra.uschafJ
genommen, Iltdni,ikre Schwester,wird,wenn sie argerlich ist,drgerlich,
wenn sis vergniligt ist, veargnligt sein, Ihren Stuhl wird sie zum Hause
Marduks tragen, Die Kinder, die sie geboren haben und geb'sir-en werden,

8ind ihre (beidar) Kinder, Wenn sie zu Iltédni ,ihrer Schwester, "Du bh

bist nicht meinse Schwester? gagt (lacuna......sadlgt, wird er sis marken
und dann fir Geld fortgeben, Und wenn Warad-Sama§ zu seinen Fhefrauen

" (Iar) seid nicht meine Thefrausn " sagt, wird er 1 iine Sllber
darwigen, 11 Zeugen, alsdann:

Und wenn sie zu Wa.ra.d-§amaé’, ihrem ®hemann,"Du bist nicht unser The-

"

mann" sagen, wird man sie binden und dann in den Fluss warfen,

That g from the time of Hammurapi's predecessoéor and is typical though !

Wife with hser for the purpose of bearing children, Such priestssses

Were/
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f-fl"bu'ght(after for their wealth but may have besn,through a vow of Lé.
¥ chastityor artificial sterilisation, incapable of bearing children,

§ For this purpose they brought a '§ugetum’ (trandlatéd 'concubine'X
who is called 'sister'to the wife,

P8BA 29. (G Yol.3,¥0,5) Kikkinu der Sohn des Abaja, hat bei seinem
Lebzeiten dieRechtsverhidltnisse der Bitti-Pagan,seiner b':hefr'a.u, fest-
‘.; gesetzt, K, ist ihr Bhemann,B-D 18t seine Ehefrau. Gesetzt K.ihr

», Fhemann sagt zu B-DB. seiner Ehefrau"Du bist nicht meine Ehefrau" so
goht or mit leersn Hdnden aus seinem Hause hinaus; zu den Ocheen des
HE_‘Palastes wird sie(?) ihn----- .Und gesetzt BD,,seine Fhefrau,sagt zu
Keylhrem Ehemann,"Du bist nicht mein Ehemann",ao goht ihr----heraus;
,; Zu den Scheunsn(?) des Palastes wird man sise hinaufflhren,Pie Kinder
die BD, dem K., ihrem Rhemanne,gebaren wird, werden (gesetzlichen)

A Anteil am Hause des K. haben,

{ This is from the time of Hammurapi & embraces the parties ment-
oned above,dsfining their rights & srég%}éa-husband,wife,ohildren.

The second contract repressnts the type of marriage contemplated
Y the Code-monogamy. The former Eontract is a special case & does
ot constitute an infraction of the principle, Whether in practice
fonogany was strictly observedmay be open to doubt. At a later date
#ile monogamy 1s still the law,we find cases of plurality of wives.

t Harran in the Census Liste we have such cases ( Johns ADBY64) &

Q

tording to Assyrian Deeds & Documents,229,%, slaves not infrequently
08368504 two wives. According to VS.VI,3,Nabu-zsr-Esisa in the secon
%ar of Nabcpolaassar married a second wife without divorcing his
v_fit'st wifs glthough sfe was childless, But such departures £rom the

vbrinciple of monogamy are not revealed in the Contracts of Hammurapi3

ime, For the presence of the principle it may be sufficient to quote

g' CH., 144, If a man take a wife & that wife gilve a maidservant to he
I°F husbang & ghe bear children:if that man set his face to take a
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cdncubine they shall not countsnance him, He may nottake d:con_
cubine(cp.145,F,7)

An examination of the terminolcgy smployed will make clear
the meaning of the marriage(Theschliessung, Theschliessungsakt)
0.H. 128 "Summa awflum a%datum ibu-uz","if a man takes a wife":so0
the action of the man is described. "ASdatanm agﬁzu"= "to marry".
"Ahdzu" (Heb T NX) occurs also with "sinni&tum" (141,1A7):with §uget-
um(144,145%¢ with Sal-ile(144,5,8%. In all these cases we are deal-

ing with the same act., In marriage,or in marrying, the man "takes"

his wife, ' -
Corresponding to this is the expression used of her "Vali"

Orlgu&rdian. The father(or guardian) gives(iddin) his daughter to
the man & causes her to enter into the houss of her husband(ana bit
mutim ¥urubu), It is shown elsewhers that an institution similar to
Hobrew"chuppah" may have had place in Babylonian usage(v.p.92 ).
- The marriage thersfore means the giving of the bride by her fathen
and the taking by her husband:in conssquence of theses acts she en}
enters into her husband's housse,

Further the purpcse for whieh this is done is stated. She %
is taken "ana a%%0tim 4 mutltim",or simply "ana as&ftim","to wife",

H,¢,I11,7 " Bastum dis Tochter der B8lissunu, der Tochter des
Usibltum, hat Rimum, der des Samhatum zum ehelichen
Gemeinschaft genommen®,

The bride having enterad the house of her husband, marriagse now
becomes the marrisd state(Bhestand), This #tatus will now be exam-

ined in relation to the rank,rights, and duties of husband & wife,

aXx Husband's Rank & Rights,

The husband is "B81 a3datusu" and holds a"potestas maritalis" over

the wifs corresponding/
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' to the ‘patria potestas' undsr which she lived bsfores marriage when her

father was her ‘Baal or'B&l', But this dominion of the husband is in no
way arbitrapy & is strictly regulated., Indesd the position of women in

| Babylon,as we shall ses, was very high, in some respects higher than

| in modern civilisation as late as the 19th century.

CoHs 117"If a man bes in debt & sell his wife, son or daughter, or bind

them over to service, for 3 years they shall work in the houss of their

purchassr or master; in the fourth year they shall be given their free-

dom",
That is a limit on his dominion, The wife is given not to be his

8lave but 'to wifs'.,
According to C.H., 141 he has right to reducs a foolish racalcitrant
wife to the position of maldservant in his house-but not to sell her-
& deprive her of her wifely atwhua, fa.nk.
He has right to usufruct of her dowry(C,H.1%8,149) & a right to exempt-
len from liability for her pre-nuptial debts(C.H.151)
He has right of divorce though this is limited & regulated(C,H.138-140)
He had further the right to adopt the children of his maidsarvant even
"hen hig wife had borne him children, & this he did by repeating over
them the formula "My children".in the division of goods, however, first
choice falls to the children of wife with equal shares to all(C,H,170)
He has the riéht to intercourse with his wife(C.H.142), & the further
right to expect childrsn, If the wife does not present him with off-
Spring hé is entitled to take a sscondary wife or concubine,although
that right is voided if the wife gives her maid & she bears in her
tead(C.H, 144-5)

b) PButies of Husband.

] It 4s characteriatic of thess ancient Codes that they say more about
4 the husband's rights than about his dutiss but that holds good laast
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. of all in the cass of the presant (Code. Although little is said dir-

sotly these duties may be deduced from the corresponding rights of

women,
We may assume that it was the duty of the husband to provide nothing

less than ‘food,raiment, & her duty of marriage',which appears to be a

minimal roquirement in Bxodus XXI,10.

CsHo134 " If a man be capturad & thers be no maintsnance in his house,
& his wife enter into another house, that woman has no blame",

But 1f there is maintsnance shes is culpable C.H.1%3).0.H. 138 deals

¥ith desertion: in this case man has no right to resume his wifs,

According to C.H. 150,171,172, the husband not only provided fob his wii

wife during his 1ifs but made provision for her widowhood,® whers this

¥a8 not done the law makes such provision a charge on his asstate,

Thus it was the duty of the husband to provide for her as wife & as

‘ widow, ,
‘O.H. 148 "If a man take a wifs & ehe become afflicted with disease, & 1if
he saet his face to take another, he may. His wife, who 1is
affilicted with disease he shall not put away. She shall remain
in the house which he has built & he shall maintain her as
long as she lives",

C.E.149 "If that woman do not elect to remain in her husband's house,he
shall make good to her the dowry which she brought from her
father's house & she may go." i

Waother the tirhdtu was returned to the husband or not is not indicated.
Pr°bab1y not, as this is not a divorce & raveals rather a failurs in
duty on the part of the husband.
; Rank
c) Wife's Stataun & Highta,
] As1ndicated the wife's rights & duties are relative to thoss of the
% husband, Her sfatus is clearly defined in the Contracts, She is given &
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takeny 'to wife', That her position might be one of influence is

obvidus from ths Contracts which show that women oftsn playsd a large

~part in the life of Babylon, The priestesses in particular,who were

frequently marrisd, possessad large resources & were active in business,
Ordinarily the wife is mistress of her home & her position is safe-
guarded by the Cods,

Hor &fabirs as wlfe may not be ancroached upon by the maid who has
bornae children to her husband & presumed upon her advantagevovsr the
lawful wife (C.H. 148-7).

The wife remains owner of her dowry(l62,3): shs can act as a witness

(Contracts passim), a privilegas first allowed in France undsr Jode

| Napoleon in 1807. She can evew sxarcise 'patria potestas'(C.H.29,17°2)

¢pP. ¥.58(H.8,III,5%2)'Den MAr-Sippar hat von Munawwirtum,seinsr Mutter,
Marduk-n@sir,der Sohn des A, auf 1 Jahr gemlefest,
Als Miete fir 1 Jahr wird er 2% Sekel Silber dar-
wigen. Von seiner Yshrosmiste hat sis % Sekel
Si1ber 1 8e erhalten"
She has the right to protection & maintenance in case of i111nesn(148,9)
She has right to leavs her husband in certain circumstances (142) & in
divorce she has right to compensation.(1%7-140),She has a right to
vindication from slander(127) & may not be susd for her husband's pre-
Ruptial debts(151), 171 gives har liferent of her husbahd's propsrty.,
In the event of no 'nudunnil' being given by har husband she 1s entitled
to & son's portion, & furthsr she is entitled to protection of her
Pights against her children (i72)
The wifs ig possassad of special property righés & these will form the

Subject of our invastigation. They are in the Code & ars 'dowry' &'gift'

“:4414“’ v Nodiomds!
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1. Seriqtu (Dowry) 3

The dowry was probably fixed when. the tirp4tu was paid,but it was not

given until the bride entersed the housa of her husband(cp. H.G; I111,9)

It geems to have consisted of proparty or moveables as opposed to a

money payment.

H.G, III,452 "1/3 @an Fald in Zimgair,das aus dem Lijfmkanal bewdssert
wird, neben dem Felde des 4,--ist das Feld des S;—_- hat
- Nir-ilidu --der Bela seiner Tochter gegeben"

H.8,1I1,47%, "-R-¥uk" 1 Kih von 3 Jahren, 5 Stuck Klsinveh, R Bett,®
Stiihle,3 holzerne--2hdlzere--dies hat 2, der B, seiner
Tochter gegeben", cP. H.G. III, 4fl,

Such was the conteant of dowry although it might bs simple snough «

¢onsist only of a female slave, as in 0,TF.;cp. H.&, III,493,

That the dowry was a general institution may be judged from C, H.180.

CH, 180 " If a father do not give a dowry to his daughter,a bride or
devotas ,after her father diss she shall receive as her
share in the goods of her father's house tha portion of a
son, &she shall enjoy ei#lt as long as she lives, After her
death it belongs to her brothers,"”

Prom which we infer that a dowry wastzfgbn to a daughter on bacoming

& bride or a devotse.

O.H, 162 "If a man take a wife & ghe bear him children,% that woman die

\
hor father may not lay claim to her dowry., Her dowry belonge ;
to haer children",

The husband may enjoy the usufruct during marriage but it 1s ressrved

for the children of the marriage.

C.K, 183 " If a man takes a wife & she do not present him with children
& that woman dis: if his father-in-law retupp t0 him the |
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'tirkdtu' --her husband may not lay claim to the 'Seriqtu’' of that

woman", If the father-in-law fails to take thé initiative the man
may deduct the amount of the 'tirhdtu' & return the balance, (1f4)
From this it is clear that the value of the 'Seriqtu' was greater
than that of ths 'tirhatu'.

Regarding C.H.167 an interesting development is found 1in later Baby-

lonian practice., C.H, 147 reads as follows " If a man take a wife & ak

she bear him children & that woman die: & after her death he take
another wife,& she bear him children, the children of the mothers

shall not divide the estate, They shall divide the dowriss of their

-respactive ﬁothers & they shall divide saqually the goods of the house

of the father." According to the later Law the sons of tha first
Wife take 2/% & the sons of the second wife 1/3 of the goods of the

fathsr's houss.

This later uaw gives a furthar advantage to the wife by its amend- f

ment of C.H, 172 which enacts"if & woman set her face to go out ,she

shall leavs to her children the gift(nmudumniti) which har husband gave

her; she shall receive the dowry(8eriqtu) of her father's house & the |

hugsband of her choice may take her", The latsr documentamends&;gives
her ' the doﬁry which she brought from hsr father's house & whatever
‘her (first) husband gifted to her, & the man of her choice shall
marry her', (SBAW,1889,p.823ff.)
173-4 regulate disposal of dowry:l7€,17fa deal with speclal cases
178-182 deal with the particular class of devotess & regulate the
disposition of dowry.(v. Marriage of Priestess p. 42}

The word 'Serigqtu' does not occur in the Gontracts but in its stead
'nudunnﬁ' ig used, In the €ode it is the property of the wife; the

hMSband has the usufruct but must restore 1t whaen required(14°,149)
If children are born they inherit it: if not it returns to her
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father's house (1-83)

In the special case of priestesses thsy may have only liferent of thoir;
dowry & at death 1t reverts to her brothsrs: if power to disponea has
besn given she may bequeath it as she desires. Thaere should be no

children of such a marriage. A votary of Marduk had such fresdom of

disposal,

2, Nidunni
In addition to dowry another proparty right adheres in the wife,called

.hlthe 8ode 'nudunn(i', In thres laws we havs refarence to a 'gift'

from the husband to wife,whch resembles closely the 'T8sefta KethlUbah',}
Only in the last two laws is the gift named mudunnfi',

O.H. 150 Bf a man gilve to his wifa field,garden,houss or goods, & he

deliver to her a sealed dsed,after the death of her husband,
her children cannot maks claim against her, The mother, after
the death of her husband may will to har child whom sha loves

but to a brother she may not",

CsH, 171c--- 'the wifs shall raceive her dowry(¥sriqtu) & the gift (mi-|

dunni) which her husband gave & desded to her on a tablet)
& she may dwell 1n the house of her husband & enjoy (the |

property ) as long as shs lives., She cannot sell it,how-
ever, for it belongs,after her death, to her childraen",

C.sHy 172 " If her husband have not given har a 'nudunnd', they shall
make good her 'Heriqtu' & she shall receive from the goods
of her husband's house a portion corresponding to that of a
son---_1if that womar a3t her facs %c go ocu* shs shall leave
to her children the 'nudunnii' which her husband gave her:
she shall receive the 'darigqtu' of her father's house & the
husband of her choice may take her,"

Thether 150 refers to the same gift as 171,172, cannot bs decided with
Cortainty, There is a distinction between the former & latter in the

diﬂponing of the gifts, In 150 wife may leave it to the child she loves |
The 1aw plainly contemplatas the possibllity of the childran disputing
thigs 89ttlement, 171-172 on the other hand have in view a gift that is

inherited by all the children,as the dowry is irherited, & doses not

&t least, expressly, contemplate ths children disputing the legality of

the ' nud Gl )
unnu’, From 172 we i
¢ may be justified in concluding that the
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'midunni’ was an essentisl in marriage & was intendsd to form a provis-

ion for widowhood. It falls to the wife on her hushand's deeeasa & she
enjoys it only so long as she remains a widow, & on remarriage it re-
verts to her children.(e6. p.Z7) It may have been appointed at the
initiation of the marriage or shortly thereafter- when childran ware
not yet born- whereas 150 seems a free gift mads by the husband when
children were in existence & could dispute the legality of his gift,
With the 'nudunn(i',on the other hand they could not quarrsl as it was
& legal enactment, Perhaps the 'nudunnil’ is Sumerian & 150 may repres-
ent a Semitic equivalent, The presenpe of gifts is more prominent in
Sumerian than in the Northern Semitic civilisation & the 6.H. is seok~-

ing to embrace & unify both procsedures.(v. further p. /)

R 9% (H,§.II1, 482)"2 Sar Hausgrundatiick.....,in Sippar-jshrurum neben [
dem Hause des We....(1)Sklavin U., (1) Sklavin I, ?
(1) Bronzkessel(?) im Gewicht von 5 dinen (1)....
Stein,l...Stein, (1) Knospen Stein, (1) Bett aus
" Schlangenzahn", alles dies hat Ibni-Samaéd, der
Wahrsagpriester ,...der Hugulium, der Nebenfrau,
seiner Zhefrau, gegeben, So%ange H, seins Fhefrau
lebt, behalt sie all ihren pesitz in ihrer Hangd.,
fur alls Zeitsind Marduk-muballif und Ibni-58rum ¥
fhre Kinder, ihre Erben,.........s0llen nicht gegenf
ale Einspruch erheben”, j

OT VIII,34b(H.G. III,456) " 1 Sar bebautes Hausgrundstick....l Sklaven |
1Sklavin A,, 5 Hemden, 10 Hiite,l1l...8tein,
l...5tein,usw,--~-hat Awll-Anim der Munaw-
wirtum seinsr Bhefrau gegeben, Unter den ,
Kindern des Awil-Anim darf sie es demjenig-§
en, der ihr Thrfurcht erweist und ihr Herz
befriedigt, geben.”

Thess contracts ssem to be bassd on C.H. 150 & spring from the Rorth,
It'may be possible to reconcils thase 3 articles by saying that while
the 'nuqunnfi' is reserved for the children on the mother's dacease ,

the wira could choose a particular child from among her children, The f

i
[

fact,however, that ¢.H. 150 does not mention nudunn & that it seems to

1mP1Y a benefaction that may be lagxally contested,whils the nudunnii
implies something essential to marriage & is thersfore above contestat
Lwse )
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%';qu indicate that we are dealing with two ‘different'gifts'.This,‘ygé
already stated, would be easy of acceptance if we ars justified in
holding that nuduinni is Sumerian practice & that in C.H. 150 we have
a Semitic assimilation to that practice. The contracts from Nippur
confirm uas in this view. An example ig here glven of Sumerian practice
UYBS VIII,® (Z.A.1924,p. 192) "Iludu-bédni hat die M, geheiratet, N,
S+, und G, sind die Rrben der M. Iludu-bani hat der M, -die Grund-
sflicke~ der M., seiner Ehefrau, dem N.S.&G. hat er ihr(?) eingebracht,
Nachdem N, der dlteste Bruder seinen Vorzﬁgsa.nteil gonommen haben wird,
werden sie zu gleichen Teilen teilen usw,"

Here the mother is liferented in the gift & after her decease the sons
inherit together. (Koschaker Z7& A, 1924 p. 192ff.)

The nudunnfi may have been appointed at marriage or subsequeht to it but
vife does not enter into posseesion of it until husband has deceased.

. It serves as a provision for widowhood & is available to her only so tox
long as she remains a widow. C.H. 150 seems on the other hand to have \

in view a gift given by the fres grace of the husband & liable to con-

testation by the family, of which she has liferent & may dispose acc.
0 her gelection of her children,
dx Duties of Wife.

These are mainly the gverse of the the husband's rights, the right of l:
the husband implying a corresponding duty of the wife. |
She muat be above suspicion & to clear hersslf may find the path of
duty leading to the water ordeal(l32)., Where her husband has provided !
: Maintenance in his absence it is her duty to abide in complete fidelity!

(133,133a) s 1 through stress she is forced during m of her

huﬂband, no maintenance being provided, to enter another house, on her

|
husbang's return she must return & leave her children by the second 4

un1°n~(135). It is her duty to put on “the ornament of a meek & quiet ;



. gpirit' & comport herself becomingiy(14l).

6.

Finally upon both husband & wifse in their joint relationship it is
laid as a joint obligation that they shall pay their household debts
0.H, 152),

Special Types of Marrliage

Thus far we have been considering the common form of marriage., Under
this heading will appear those cases that sesem to lack conformity with
the aforementionad usage. Such cases ared &) Marriage of a ilinor

b) darriage without tirhdtu, c¢) darriage without dowry d) “arriage of

& priestess,

a) Marriage of a iinor.

Nothing is said in our source as to age, capacity, or consent & a man

i repressnted as acting for himself while the woman is always under

the guardianship of her parents, Widows or divorced women or women in |

& 8ituation such as that of 156 may have acted for themselves but thag

Code alwayes speaks of them being taken in marriage -" the man of her

Choice shall take her" (137,156,172), But the Code has in view cases

Whers the man is under age & legislates accordingly.

CuH, 155 " TF a man have betrothed a bride to his son & his son have.
known her,% if he(the father) afterward lie in her bosom
they shall bind the man & throw him into the water",

C.H. 156 " If a man have batrothed s bride to his son & his son have

not known her,but he himself lie in her bosom,he shall pay

her % mana of silver & he shall make good_to her whatever

she brought from the house of hsr father,& the man of har
choice may take her",

The Punishment in case of 155 is as in 130, The wife is blamelaess for
8he dars not resist her father-in-law being under his 'potestas', In
1568 the case is different: the son may not now take his wife after his

father has known her & she is sent away with dues provision as a

, _
Bugb)eqg: woman.,
The father here acts for his son .'has betrothed a bride for his son'
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¢ language here again 18 teghnical " ana miri kallatam hadru" & is only

'uned in case such as the present, in marriage contracts of minors,

¢ VIII,?b (H.G, III, 8) " ®Wlmésum die Tochter des Ammija,haben von
Kisirtum, der lochter des Ammija.,ihr'er Schwes
ter (?) ,1m Auftrage des Sumum-libdi, ihres
Bruders, Samas-liwir,der Sohn des H. und T.
seine Ehefrau, fur Ibku-—Anunitum, ihren Sohn,
'zur Brautschaft' srsehen,usw."

This is clearly a contract of marriage. From this & similar contracts we

‘fy'gather that 'kalldtum' is used technically in all such cases where the

bridegroom's father conducts the negotiations & betrothes the woman for

‘§0ls son, Further acc. to Babylonian letters & later Babyl. documents

§ kalldtum= both bride & daughter-in- law,( Koschaker loc. cit. p. 128)

b) qarriage without Tirhatu,

CiHy 139 "IF thers were no tirhdtu he shall give to her 1 mana of silver '
for a divorce",

J This impliss that there could be marriage without the usual form, In H,G

411,11, we have a tirhdtu of 1 Fekel which would seem to be nothing more

|
thean s forg or symbol used to establish the centract, That thers should ;
! be,aq here, no tirhdtu at all is surprising,
% There ig nothing,moreover, to¥ show that such marriage had less valid-
{1ty than g marriage affected by tirhé.tu’. Such divergent forms S.ro found
‘;35’15“1101‘“ in similar circumstances, 'MShar' 1s not found in thas cass of
the war captive in 0,T., & a spacial ragulation governs such marriages
.xmut- XX1,10-14), cp. practice in Rarly Arabia already referred to(p.%2%2)
"Auch in Agypten unterschied man zwiachen i'yyﬂuﬂu und &')/p“,ﬂo; Y“’H"f
A.}me Horrin des Hauses unterschied sich von den Konkubinen und Sklavinnen |
|

. Sben durch den Besitz dsr Kethfibd, die ihr gegenuber dem Manns gewisse

Bchte gab” (krauss,J.A., II,p.464,n0ts 356), The ' Frisdelshe' of 014 Gm |
ke
4 °*uan Law was a typs of marriages without bride-price, but it had not

mll legal effect,& to get such effact, the betrothal had to be repeated
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?in the regular way of bride-price.(Koschaker H#.,0.1%52).The Talmud knows

& form of betrothal by 'usus' (Kidd. I,l),& two years cohabitation in

M
A,G, 35 appears to constitute marriage, Such oustomsﬁlavo been in Baby-

:lonhlso. It ssems to the writer that while i1t may be poasible to refer
' this to the case of a widow- they were married with less formality than

virgins- or a war captive thera are other points to be considered hers,

It may be that bk & ¢) hers bear soms relation to one anothar, Acc.
to 176 & 180 there might be marriags without dowry. It is clear also
from the Contracts that sometimes the tirhitu was not paid‘:’until a.ftAer
the 'traditio puellas' or was b) paid at the 'traditio puellas’, Acc",{"’i’o
' Watorman,AJSL,XXIX,p.lQGf‘, where we have a promlse to pay 1/3 mina of
Bllver to bride's father, the bride seems to bs already under the
] Potestas of the man when the promise is madefKoschaker, p.131)
| Hoi.IIi,é,G-a- would suggest that paymesnt of tirllﬁ.tu & '"traditio puellae
g ¥ore simultaneous acts. "(Die...)=-ummi, die Tochter des Samad-nédsir, hat
; von Samad-ndsir und EriStum (....) S4nik-plsu-Samad---zur Thefrauschaft

tonommen, 10 Sekel Silber hat ar als ihre TirhAtu dem S,,ilhrem Vater, fir
die (...)-ummi gegeben. Bei Samad,idarduk & Hammurapi schworen sie"

¥ Tat reads 1ike a discharge.
g Gortainly in later Babylonian Law we frequently meet with marriages in
4 *hich no tirhatu is mentioned(Nbd.243) & although a dowry was fixed the

o0 father' g circumatances might change for the worse, in which case the

Payment was correspondingly reduced(SBAW,1889,article 10), It became the
.4 %U8tom then for wily fathers to give so much at marriage & promise the
Mmainder; whence arose many a lawsuit(cp.Nbd.348)

Th?“ are contracts in which no tirhadtu is mentioned as given,

] T VI, 2a Ahhu-ajabi, die Tochter der Inmabatum, hat I, ihre dutter
dem Zuk4lija zur ehelichen Gemeinschaft gegeben. Wird 2z,
gie verlassan,so wird er 1 Mine Silber darwdgen. Fasst A,
Abneigung gegen ihn, so wird man 2h® sie vom Turme werfen,
Solange I. lebt,wird A, sie erhalten.Nach dem Tods der I,
hat alsdann gegen A, (niemand #irgendwelche Angpriiche} ,"

Thig
8 cage gf a frsad fomala

slave ! NO tirhat, is paid but wife 18
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éjmder obligation to support her former mistress while¢ she lives,.Thers

might be many such marriéges.Similarly in M.89(H.G. III,3) no tirhdtu
is mentioned here but 1 mina of silver is to be given in the avent of
#tﬁvoroe. In these cases it would seem that the tirhdtu is a potential

| rather thén an actual payment: it may become actual in the avent of
divorcs,

An alternative explanation is that given by Koschaker, It is put forth

*'untativaly by him & it seems to do justice to most of the facts. He has

1 sought to strengthen it in Z,A.XXX7,1, already referrad to & 1t may be
» that further discoveries will confirm his main contentions, It can only
be & hypothesis, he admits, in view of the fact that" Sumerisches Recht
18t heute ein Begriff ohne rechten Inhalt", From an examination of the
:"Dityil-la" tablets of Telloh & thse inscription of Gudea he comes to

the conclusion that while 'nig-mussa' = 'tirh&tu' in syllabaries, it
has really changed its meaning & has ceased to mean 'bride-price’,

Thureau-pangin supports thi's in regard to the Inscription of Gudea:

'nigmussa= tirgﬁtﬁ,wértlich'Frauenpreis';hier acheint das Wort eine
| 8llgemeinere Bedeuting zu haben" (Koschaker p.1A1)

Inv, Tabl,Telloh II 980 " Erladigte Rechtssache, Gim-kal, die Bhefrau
des Iskurandul hat gegen Lu~Ningirsu,Sohn des Ur-Ningidzida,
den Mundschenk wegen seinsr Schwiegersohnschaft eine Klage
eingebracht, U, hatte bei seinen Lebzeiten an Lu-Gudea ,Sohn
des Ursagga das Wort gerichtet:'Beim Kénig, Lu-Ningirsu, mein
Sohn dein Schweigersohn sei er' hat er gesagt,(Dafiir) sind Atu,

\ die Bhefrau des Ur-Ningidzida,dies am Orte, wo man beim Konig

Jw schwdrt, anwesend war, (und) Lugina, Sohn des (....Zsugen) |

(Iskur-andul hatte beai seinen Lebzeiten an Ur-Ningidzida) das @

Wort gerichtet:'Beim Kénig, Lu-Ning(irsu,dsin Sohn' mein :

i Schwiegersohn sel ar nicht' hatte er gesagt., Dafiir sind Sukuddu

f Sohn des Abbamu (und) Ur-bau Zeugen, Gim-Kal hat die Zeugen

zurickgeweisen, Lu-Gudsa hat einen Tid geleistst, Lu-Ningirsu,

Sohn des Ur-NingifSzida hat Gim-nigin-gar, die Tochter des Lu-

Gudea geheiratet."

Frog which the conclusion is drawn "So handelt es sich baim Sumerischen

Verliibnis um parsdOnliche Haftung auf Grundlage des Wides" (Eoschaker pf@

8




08y of Codes & Contracts,whereby 'nudunnd' in the latter,'Beriqtu’' in

: . HO.
(op. alsoc Bab,IT1,114-¥XI,quoted Weissner Be&A.,Vol.I,p. 401), The

terminology is as in C.H.,'tu(g): 'ahdzu',with bride for object.

There 18 here also a ‘taking on the part of the husband,and a giving
on the part of her father or parents, The Bstrothal Contract is
arranged by the fathers of the parties, though 1t seems prcbable that
the man might act for himself in the Gontract of darriage. The brids,
however, is represented as the object od the Contract & is represented
by her father or guardian(Koschgker,op.cit.p.158). The 0ld name'nig-
musse' remains but "bereits zur £eit Gudea,lange vor Hammurapi, war
die Brautpreis zu einer der Braut gemachten Fheschenkung geworden,
auf die dann der alte Nams fur Brautpreis uberging" (Koschaker,p.1”3)

According to the same writer this explains the confusion in terminol-

the former signifies 'dowry'. Hammurapi had to find place in his
legislation for Sumerian practice & incorporats it in his Gode. He
could not use 'tirhdtu'='nig-mussa, for ths latter had lost its old
significances he smploys, therefore, the old word for gift,nudunnﬁ,
(nadénu=give),which continues to bs usad in the Contracts of ths
father's gifts to his daughter, "Doch das bleibt Vermutung. Jedenfalléi
wird man Willkiirlichkeiten im Sprachgebrauch dem Gesetzgeber sher
zutrauen diirfen als den Urkundenschreibern"( ibidem,p.179)

The theory has been stated as briefly as possible,and while it may
aDpear somewhat complicated it may be that further discoveries will -
confirm most points, The test of a hypothesis must be 1ts ability to

®Xplain the facts, and,by such a criterion, this theory appears to be

Worthy of consideration until it is displaced by another that doss
fuller justice to the facts, The Sumerian civilisation seems, in

Dany waysg, to have besn mobe advanced than the Semitic & we shall find

reason to believe that the htimaner elementas entered into these other
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) Godes & civ1lisations,moving from the South to the¢ North, There a-

are elements in the Godse which can ba traced to the 0ld Sumerian
legislation,anda,as the 1aws concerning darriage &the usages
connected therewith are the last matter a wise legislator will
interfers with, it seems very probable that both Sumerian & Semitic
custom are represented in this regulation of the fundamental
Institution of darriage., It may well be that such enactments as
G.H. 150,171,172, are bthe result of Sumerian influence., Whether
Betrothal was in one form or the other by biblu & tirh&tu or by
oath & bridegift- both forms were contractual forms, equally valid,
& the subsequent marriage completely regular,

C.H. 139 may have bssen designed to regulate such casesas the
writer indicated but the general tenor of the article would suggest
that it nas in view cases that are commons they are thus hest
8Xplained by the hypothesis of Koschaker, In any case the purpose
of the legislator is to safeguard the woman & ensure provision for

her,

It skould be noted that the Hittite Code also contemplates
4 ¢ A

Marriage without 'kuddta'tthis is regular in slave marriages & in

the special case mentioned in C.Ht. 35,
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c) Warriage wilthout Dowry. ‘

The Code contemplates 'dowry' as a usual accompaniment of Marriage,
A dowry was generally glven by a father to his daughter on her
becoming a bride or a devotese (C.H. 180), A concubine (Sugetum)
‘was also entitled to a dowry from her fathesr & if this was not 4
given in his lifetime it was a chargs on his sstate at death(C.H.183,
184). Similarly where the father has failed to maks provision for
his daughter during his lifetime,she is entitled to a son's portion
at his death(C.,H., 180). Votaries of darduk had freaes disposal of
their dowriss ¢ other votaries had not such power to disponse but
their dowry reverted to their brothers at their decease, In both
cagses the amount of the dowry is 1/3 portion of a son(C.H. 181,182) .,
In the case of the 'Sugstum' it is enacted that in the event of her
father not having given her a dowry that "her brothers shall presenﬁ'
Rer a dowry proportiénate té the foriune of her father's houss , and
tﬁey shall give her a husband",

| Dowries might be appointed, and were appoipted,as indicated in

the preceding section, but were not always fully paid.

d¥ Marriage of Priestesses. |
In C.H. 137,144, 145, 148, there occurs the peculiar word
Sal-ife', translated wifs',instead of the usual 'adSatum'. The earlier

translators railed to/
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’, 7Eoresly used in banking & commsgrcial enterprises,

e vowed to virginity. The Sal-ds of darduk could marry though they
.. J°r8-not permitted to bsar childran., Thers is no example of a Sa}-ie of

../ J¥88 boing married & it would appsar that in this case we are dealing

. .A’,Sal-Me, ZSr‘ma.éItu, Kadista- ovar which themnl control if their father
 firanted it sos: if not 8o grantsd she had liferant of it & 1t reverted to

. for brothers at her death, With this dowry she traded & such dowries were f

f!t 18 questionable if all thess 'Sal-idse' could marry or whether some

S 1th Bomething akin to Vestal virgins, But a fal-Me of Marduk could & did

TR A1 frapent rules.

Mldrep is'Surdi'=presents, procures, while of the ‘Sugetum’ the term used

were large incomes & resources that made them desirabls parties in marriag]|

A dowry was given them when they becams votariss or devotses(178-9)-

ATy although marriage in this case ssems to have bsan <guu surrounded

:
R fower safeguards than in the case of ordinary marriags, and regulatsdf

;.Whother- they wers beyond the age for childbearing on sntering the tekmz;l.o :uj‘
| 4 T Yhether they were rendered artificzl.ally sterils( Landsbsrger ZA,30) or
'h'th” by reason ¢lf their vow they were barrad ordinary sexual inter-
ursoliﬂtﬁg’;, brought with them a ' Sugatum' or concubine whoss business
8 %0 bsar the children to the wife's husband,She is called her'sistsr',
§80s 'substitute wife' or 'secondary wife' would be a mobs appropriate

™0 than 'concubine' .Of the man's wife the expression usad in regard to

"8lidu' = bear."Dis Kinder ,die sis geboren hadsn und gebaren wsrden |



sind ihre (beider) Kinder(H.G.IIT,3). op. further

HeGe III,10,(list of dowry including) 1 Weib Suratum,dis Nebhenfrau,
ihre Schwester, alles dies hatte Sin-Rribam, ihr Vater
der Lamasgsatum der udarduk Priestsrin(Sal-ie) und
Z8rma’¥itu ssiner Tochter im Hauss der A.bei ihrsm
Tarlébnis hestimmt"

The mattsr is regulatad in the Code as follows.

C.H.144 "If a man take a Sal-ilse & that Sal-ile give a maidservant -
to her hushahd & shs bhsar children; if that man sat his
face to take a concubine (éugetum) they shall not coun-
tenance him, He may not taks a concubine(Sugetum)",

C.Ho145 "If a man take a Sal-ile & she do not presant him with
children & he se9t hig face to take a Sugetum that man nay
take a 3ugetum & take her into his house. That 3ugetum shal:
not rank with the wife."

C.H.14A "IFf a man take a Sal-ile & she give him a maidservany &
that maidservant bear childrsn & afterwards would take
rank with her mistreas, bscause she has borne children,
her mistress may not sell her for money bhut she may raduce
har to hondage & count her among the maidservants",

The practice of the maidssrvant hearing for the mistress is famil-
iar to us from the 0O,T.(Gen.XVI,1:¢XXI-9) & even In Babylon is not
likely to have been restricted to this limited application. In the
Contracts the §ugetum freqmently appears & her duties & functions
are defined, R .

H.G, 111,2,.%7Auch wird Iltani die Misse der Tardm-saggll waschen
und ihren Stuhl zum Hause ihres Gottes tragen; 1ist
T. argerlich,wird I, drgerlich seintist sie vergnugt,
wird sie vergnlgt sein. Ihr Siegel wird sis nicht
6ffnent 10 Ka Mehl wird sie ihr mahlsn und backen"

To return to C.H.1%37 wo read as follows "If a man set his face to
but away s §ugetum who has borne him children(uldusum),or a Sal-Me .
Who has presentsd him with childrsn(usardudu),he shall return to
that woman ner dowry & shall give to her the incoms of field,garden,

&goods,and she shall bring up her children:from the time that her

¢hildren ars grown up ,from whatever is given to her childrsn, thay
8hall give to her a portion corresponding to that of a son,and -

the man of her choice may marry her",
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The follow1ng artlole 1%8 deals with the cass of the regular wife |

(a8fatum), Here thers is a difference of treatment, The ground of -

ill

divorce is here given-sterility-&wifs recsives §eriqﬁu &tirhftu. No |
grounds ars given in 137 & thes provision made is small:the wife gets
nothing until the children ars grown up.It is worthy of note that the;
children follow thair mothar in 137, from which we may infer that the
relation hatween the father & such children was not so strong as in
the cags of ordinary marriage, The common affluence of such Sal«ie & °
the fact that they wers not parmitted to have children of thair own
ey have combined to bring it aboutthat less provision was mads for

founds ;
such offspring than in other cases, Koachaksr,an inganious hvpofheaiq

on ths apparent fact that in such marriages the tir@atu was returnsd |
to the man bound in ths woman's girdle(R.84,H.G.ITI,9),.THis craatsd
& mortgage on the mother's dowry &enablss ths Sal-ide'safather to secugy
the right of inhsritance in it to the children(Code Ham.1f3) This
¥ould lsand meaning to R.84,"Nachdem %iine Silher,ihrs Tirh8tu,an
ihren Gurtel (?) gabundemund alsdann dem Utul-I&tar,ihren Schwisger -
Vater, Zurtickgebracht wordsn ist,sind fir alle 7Zeit ihre Kinder ihre
Brben," The legal consequencs is indlcated as follows,"Die Rﬁckstell—i
ung der Tirp&tu schon bei der Traunng,also zu einer 7eit, wo noch
koine Kindsr vorhandesn waren, hitts zundchst gemass 1R3 die aven-
tuelle (namlich beim Tode der Frau eintretends) Verpflichtung des
damnes zup Rilckstellung der Serigtu und damit-diss scheint der
PringendePunkt zu sein- dis Terflgungsgewalt des Muntwaltss ubar die?
Uitgypy, begrundst".

*It is to bs noted hers, howsvsr, that tha word Sal-ie

doss not, occur im this particular ssction. That need not invalidaté

3 mmcﬁaksr'shvpothesis but it gives 1t a general application which it‘
may/



| = S Hb TE
mey quite well have had, But it would on this theory, have particular |

attention in the case of the Sal-ile both on account of tha largs
dowry generally invclved & the precarious situation of the children
that might be born of ths union. The point sesms clear that marriage
with a Sal-Me was of a particular form, The 3al-ids is accompénied

by a Nebenfrau or concubine or female slave who serves tha purpose
of childbsaring, Such marriages do not seem tc be =m0 sscursly

guarded from diséolution on the part of the husband,& the position
0f the children is less secure than in the cass of normal types

of marriage,

CCRCLUSION, ‘

darriage consists of a twofold act, the giving of the brids by her
parent or guardian,& the taking by her husband, Theﬁﬁpon she enters

his houge & lives in the new rslationship with its rank,fights,and

I

\
‘duties ag described. There is no resgulation in this source for wife
>PMMJNing in the house of her fathér, as in A.G,,C.Ht.,0.T.,&Arabia,
Both hushand & wife live in a relation of mutual obligation'&

dutys both possess rights, personal & proprietary. The form of marr-

lags may bs derived from forms usual in Law of Sale, But in the Con-
tracts 1g clearly stated the purpose for which wife is pgiven’ & ‘takent |
h>WifeL She cannot in any way be regarded as an object of merchan- |
dise, 1n gcme respects, as indioated, she poasssesses larger rights
Aumn modsrn women possessed in the 18th century. The presence of

dOWI'ies,too,on the scale shown by the Contracts dispose of the that

Tather, mugt havs bsen the case. Cuq is not far from the truth when

i mtrﬂmﬁl . {.
. B9 writeg of the tirhdtu in H.s time "c'est une liberalite plus ou
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\"  moins spontande, un don de fianciailles remis au pere et mdre

l

de la femme", The form is old & it may have retained its old
; ) . . llwqu.?&f; '
, ' significance in many casss even in H's/time - indeed we find

v that significance in the late Babyvlonian pericd- but in the majorit|
: ¥

of the Contracts it seems 1ittle more than a form,albeit a necessa

ary form, The Sumerian practice may have helped to evacuate ths

0ld form of much of its content & hasten a dsesvelopment which

we shall observe to he general,

‘
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ASSYRIAN LAWBCOK.

Marriage in this source reveals certain features whick are not
pressnt in the older Code, The Book is fragmentsary & the text is
mutilated buf it is clearly written with a purpose & displays a
é strong bias against women, There is much about womensa'dutiss and
| little about womens' rights,

Various indications lead to the inference that here we are

is & rigour & vigour in its penal enactments that remind us of gsages'
of the 0.,T.,,although often enough in the latter case ethical and
religious consideratios may palliate these usages.

The form of marriage contemplated is monogamy, That form takes

j tWo aspects in the Lawbook & these two aspects engage the attention o
f,ﬂm lawgiver & rsceive sepabate freatment. As in C,H, there is no
b stated interval betwesn Betrothal & Marriage, An indication is given
i\hlthis gsource as to age! a man might be married if he wers teh yearsf
. Of age(A.G.44). | ‘
Marriage Gontracts of the period are lacking but that their'~
iirBQuar use was customary»is implied by A.G. 35," Si quelqu'un épouée‘
We veuve,sana fixer ses obligations, si deux ans dans sa maison(de
i lui) o116 demeure, cette feomme ne s'en ira plus", Such a Gontract was |
" %rected at yarriagetit fixed the 'obligations' of husband & wife;
these an they are regulated in the Lawbook,the discussion will seek .
o 111umine.

Although Marriage Contracts are not available from this
| Poriod it has been sought in an ®xcursus of the later Babylonian
§ Contracts to illustrate later usage(v.p.S7 ).A con?ract from the

. Priod of Sargon (8th. cent.B.C,) is here given,




f"ﬁggél des Nabﬁ—fiktﬁ-usur zu Hénden des Ardi-IStar aus der Ortsch-

by the discovery of fragments of an edition(KAVI,190-2):it may be

w9

aft derWascher,3isgel des Tebetai,seines Sohnes, Siegel des‘Silim-

fdad,seines Bohnes,der Eigentiimer ihrer(}} Tochter(d.h, Tochtsr resp.]

Schwester),,die {ibergeben wird. Ninlil-xagina,die Tochter des Nabli-aniwm
rixtu-ugur, hat die NixtdSarau fiir 1€ BSekel Silbar fur ihren Sohn
$ixa zu seiner Ehe arworben ﬁnd genommen, 3ie ist das Weib des Sixa,
Das Geld ist vollstdndig bezahlt. Werf es auch sei, dsr jemals in der
kunft aufsteht, indem sr sich ungssetzlich benimmt,entweder Nabd-
zﬁxtu—usur oder seine S6hne oder seine Briider und Séhne seiner
Briider oderjsein Statthalter oder irgend einer seiner Angehdrigen,
der Prozess und Klage mit Nixté3arau, ihren S5hnen und Tnkeln sucht,
801l 10 iinen Siiber geben, Wenn er auch in seinem Prozeas klagt,
¥lrd er doch nichts bekommen," (Jokns, Assyrian uveeds & Documsntaises:
Quoted by Meissner,B.&A. Vol.I,p.18D).

In some respects this repembles the Purchase of a slave,
but the woman appears to bs fres. It 1s clearly stated in the deed
for what purpose she is takentshe is taken,”to wife", This was
Observed also in the‘contraots of Hammurapl's time,

The older Code was known in Assyria as has been made clear

Presumed therefore that usage here will not greatly differ,
An examination of the'terminology reveals what has been fOund¥

In C.H., The woman is taken by the man-"Summa amill almittu etahdsz,

(Ai6.35:nore widow is object) The father "will give-iddanSi-her"(34)

Thus the wirs is 'conveyed'! or handed over-'sinniﬁtu tadnat' (46)

She ig given by her father and taken by heor husband, and as a

'®8ult of thoge two moments the conveyance is complsted and +%he
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‘house,b)darriags with wife in house of her husband(or her:husbandfsi

~ . ’ \

‘Jiiﬁﬁ
fhe wifs enters the hcouss of her huéband , ' sinniFtu angaéhtiéé\
tetarab', (A.G.30)or in the other aspect, mors fraequently mentioned
in our source, the wife dwells in ths house of her father,'sinniétu;
ina bt abisdma uzbat' (A.G.34.)Acc. to 37 ths husband seems to set
his wife 'dans unes maison isolé(%) but the two kinds of marriage or/
married 1ife were these, alwife in husband's house,b)wife in her
fathsr' s house,

It may reward us most if,considering the fragmentary nature of our
sdurce, we lay hold on ssveral points & treat them in detail,' We

shall consider,thereforeg)iarriage with the wife in her father's

father' shouse),c)darriage of a widow,d)darriags of a pledge,s)
S)Marriage of an 'sesirtu'(by Veiling).In this way we shall come
to a complete view of our source.

a) Wife in Aather'a House(A.G.2R,27,28,33%,37,39)

AG,28"Siune remme demeurs(est mariéeddans 1a maison paternslle et -
8i son mari meurt,si lss frdres du mari n'ont pas partage ot
8'i1 n'y a pas de fils-rien du 'dumaki'que son mari avait
mis sur elle ne disparaltra. Les beaux fréres n'ayant pas
fait de partage le prendront, & la ssntence deas disux ils
defsront,preuveront,prendront;au dleu fleuve et au ssrment
ils ne searont pas condamnds". The hurdsn of the proof is
laid on the brothsrs,

AG, 28,"31 une femme sst mariés dans la malsgon de son pdre et si

~ son mari y est entrd-tout le 'pudmnnﬁ' que son mari lui a
donnd, lui-meme (psut)prendrej;a ce qui est de la malson
du pdrs & olls il ne touchera pas, L,

AdG, 33,"3i une femme...ot si son 'nudunni'a éte donng, ..charges,

peine; ot faute ds son mari elle ports(en commun avec 1u1L-

In thig Yespect of married life it is reasonable to think that

the position of the woman is freer & more independent than that of
the women who dwells in her husband's house. But in both cases

the duty of fidelity is laid upon the wife on pain of death(cp.p.ma)

e
]

¢
<t

When a woman enters upon a marriage of this kind or rather is




married in this way shs receives from hsr husband a 'nudunni'

which the husband takes back at‘her death or divorce., Scheil
defines it as 'don.révocable du mari & la femme'& it is note-
worthy that the acceptance of this nudunm} burdsns the wife who
receives it with a mutual liability for her husband®s debts,.

That is reasonable & in accord with C,H.: it prevents a man
avolding his credttors by a transfersnce of his property.

further in this marriage we find mention of 'dumaki' which Scheil
again defines in his index as "apport du mari entrant en ménage, |
chez son bsau-pbre”. According to Scheil "dumaki" on ths part of t
tha husband would corrsspond exactly to "8irku" on ths part of the
wife who dwells in h2r husband's house., Provision is made fbr itse
~disposal in wvarious contingsnciss, In thas evant of ths hﬁsband's
dscaase ths 'dumaki' falls to the children; in the evant of no
childrsn bsing born it falls to the wife(27) but not if the
brothsrs of her husband wers living in indivision. 1In this case
it falls back to the brothers (2R8). In the event of divorce the
husband takes back the 'dumaki' (39). |
In such a marriage again it is the duty of the husband, &no doubt
this ig g general enactment,to provide 'oil,wool,ralment,
maintsnance!., This requirement,which may be taken as a minimal
demand, as in 0.T.& C.He,1is mentioned in the long article 37 .;f
Which deals with the case of the ahsent husband, (cp.p./02)

b)Wife in Husband's House.
Thig is a less frequent form in the present sourbe. Where 1t

OcCurg it is more or less on a par with the same in C.H, The rank

°f wife is that of "B81it bIti" (95),while the husband 1s"B31 biti"]
(a,6, 25), master of the house. When she enters the house of = ..~

S5
¥




- AG,3a"gy une femme veuve entre dans la maison de quaslqu'un(se marie)

b

_her hushand for ths house of his father) shs rscaives from her £a

~chez 1ls beau-psre" (Scheil),

children may decline such a duty of maintenance, in which case it

‘Thers soams to have been less cersmony & form about the marriagse

herserp, Cchabitation for © years establishes the marriage as also

v ‘ o RIS SR ¥’ A
father a '&irku' or 'dowry',"apport ds la femme entrant en menage

A.G,30" Si une femms entre (8e marie)chez son mari,son 'dirku'et
tout ce que de chez son pbdre slle a apports,et aussi ce

i qus son bsau-pdrs a son entrée lui a donnd east garanti a
ses fils; les beaux-fréres n'y toucheront pas, et si le
mari la renvoie,il(le)donnera a ses fils comme il woudra'.

[

from which we infer that it was in the hands of the husband for
usufruct but ressrvsd for the children. The hushand has the right
of divorce without cost(38)as opposed to C.H. On the death of her
husband her property rights are conserved(A.G.47). If her husband
has left noﬁhiﬁg to her she may continue to reside in the house &

her children maintain har, It sesms to he contsmplated that step-

falls on her own‘sons go to do & it further seems possible from this
article to infer that one ¢f her step-sons could marry her,

further shs is under the 'potsstas maritalis' & must comport

horself with wisdom & discretion,not gadding about & playing the

fool, (A.G.292cp.C.H.141,143,0.T, ,Proverbs, XXX1,10ff, )

c)ilarriage of a Widow,

LR LLECT] quelqu'un epouss une veuve sans fixer ses obligations, si
deux ans dans sa maison (de lul) elle demeurs,cette femme ne
s'sn ira plus.” .

°f a widow & in this case it would seem as if the woman acted for

In Roman Law in the case of persons of equal status(Theod.Cod.III,?7,’

tout ce qu'elle apporté 4 son mari; et si un homme entre
chez une fampg (1'épouse)tout ce qu'il apportsra, tout est

A}
& la fomme,"




This 18 simple enough & saves trouble at death of either party. .

it

It seems the 1argést right of women mentioned in the Lawbook,
¥othing is said as to divorees, Complications arise, however,when
the widow is encumbered with a child or children, Unless her second
husband adopts them they have no portion in her husband's house

but only the inheritance of their own father,A.G.29.

d) Marriage of a Pledge.

This is dealt with in A.G. 40,45,49,. The 'patria potestas’ allowed

& father to dispeee of his child in this way although such power is

limited in G.He 117 & O.T. 1Indeed the rights of such a pledge were

strictly safoguarded ( G.H. 115,118 ) & while the text & the
language of 40 i1s obscure we may gather that the intention is to

Bafeguard not only taceoreditor or ereditors but also the person of

th maiden plodgedy We shall leave aside article 40 as it is

uncertain in text & meanikg & it contributes little or nothihg to
our immediate interest.

4,G, 45 " 351 un Assyritn ou une Assyrienne qui comme gage au palr
de leur prix chez quelqu'un demeure, et si ( celui- ci )
pour prendre le prix total,(le)rase,coupe, on lui brisera
et fendra les oreilles," ' : .

A.6,49 "S'11 get qmelqu'un dont la fille de son debiteur, pour dette

demeure dans sa maison, et qu'il d?mande au pére de la fille
pour la donner en mariage- si le pare ne consentpas, il ne
la donnera pas. Si 1o pérs de la fille est mort il demandra
a 1'un des fréres de la fille et celui~la sn refera a ses au
autres frerss, 9i le frére dit,dans un mois js 1libérerai ma .

soeur: si dans un mois il ne 1'a pas liperée, le crdancier,
8'il veut, l'affranchira et la donnera a un mari(remalndsr

lacking)"
The Pledge must be treated fairly & may not be sold as a chattel or

Plece of mechandise. But in certain circumstances she may be sold

& the Lawbook slsewhors states the pries for which she may be sold- |

[




'3 talents, 30 mines de plomb (A.G.Bﬁ;line 58§

oX Harriage of an Zsirtu,
Acc. to C.H, under certain conditions a man might have a Nebenfrau
[4 B
or YSugetum', Some such usage must have prevailsd in Assyria also,
but as both soureces contemplate monogamy as the type of marriage
the position of ths secondary wife is definitely regulated, In
A.Go 41 we have somethihg kike a Poliee order in regard to women's:
dress, An 'egirtu' was not permitted to wear a vell save Whmn she
went out in company with the chief wife, We need not diseuss these
regulations but confine ourselves to the portion of the article .
which deseribes the procedurs by which an 'esirtu' is raised to
the position of wife by veiling her in presence of witnesses,
AeG, 42 " 3% quelqu un veut voiler (épouser¥X son ssirtu, il fera
sidger % ou B compagnons,et devant eux il la voilera,
en disant,"c'est ma fomme" - elle sera ga femme, L'esirtu
qui devant les gens(tem01ns) n'a pas 6td voilée, a qui
son mari n'a pas dit "celle-ci o8t ma femme"- olls ne
sera pas épouse; ells restera une esirtu, Si 1'homme =mam
meurt et sl des fils de sa fomme voilde n'exlstent pas
les fils des esirtu seront leur fils, et 1ls prendront
les parts(de 1'hdritage).
That is Marriage by declatation & 1t is accompanlied by a specified
form, It must be asummed that the maen's wife was dead or divoreed

bscause the Book only recognises monogamy,

Conclusion m& Summary. ,
The gonersl features of C.H. mest us again in this source., The
Position of the woman does nof appear €0 gecure as in the earlier
Source, The wife does not hold ker dowry as securely, & the scope

Of '"mundunn@i' is mors restricted, beihg apparently used only to

impogg a 1&§b111ty upon the wife in the house of her father,




4A1together the posgition of ths wife is much behind that of her

Babylonian sistsr tthe course of justice in the time of Hammirapl ]

would hardly have tolerated such an snactment as that of A.G, 58,
which seems an intolsrable hardship imposed on an innocent wife.
Ideas of property seem hsre to ride roughshod over psrsonal ?ights;
We have hers , however, a feature which was not present in C.H,
though we meet with it in 0,T.,C.Ht.,&Arabiaythe wife in the housej
of her father. Thie indeed, is the prevalent form of the relation-
According

ship which we find in the Lawbook. 4ee, to W.R,Smith(Kinship &
farriage) & Wellhausen this was a common type of marriage in those
o arly civilisations, Whsther it is a survival of the Matriarchate;
a8 Smith suggests, is beyond'the gcope of this inquiry to decide, ”
Plainly, howsver, a woman in such circumstances is mors independ-
ont than a wife who has 12ft the patsrnal roof & entered into

E

her husband's house., The husband could not, even if he would,
exercise over such a wife the full doninion possible to him in hisf
o%n house, for the kinsfolk wergfég befrisend & defend their
kinswoman, The Lawbook seems to be particularly anxious to sur- |
mount this difficulty & that may account for the majority of the
articles on marriage dealing with the case where ths wife is in
hsr fathsr's house. The purpose is plainly to bring the wife undert
the full potestas of her husband &to make the patriarchal form
Prevail in circumstances that made such attaihmment difficult .
This sxplains the use of 'pudunnil' in A.G.43¢ the raceiving of it
brings ths wife under her husband's potestas,

The older form remains, remains in a modified form & we

are conscious that it is an ags of transition when the later
d the older matriarchal

or patriarchal form has not yet ouste




usage. There is no reason to think that the.patriarchal form
was not the usual form here: it would require less regulatioq

Jjust bascause it was gsneral usage. But this old form created

difficulties & was against the spirit of ths times,which had
long passed the udatriarchate, These considsrations may¥ explain
the pdlemical tone of many of the laws & the apparent bias
against women-pafticularly married wowmen,

That scomething closely akin to the idea of darriage by
Purchase was pressnf in the old Assyrian practice is clear from
the mention of "the price of the woman" in express figures
(A.G.25) & from the case of the Bledge(49). Neverthelsss, N
in thess cases the women are possessed of rights which they may-lf

have lost through fault (252or forfeited thfough economic

stress (49), o .',:‘LK




Exoursus R | | | L

Later Babylonian Marriage,

"3onst gibt in naubabyloniachen Zeiten mur imwes Asr Vater =aimer

iochter einse Mitgift(nfidinnd) mit: die WMorgengabe\ (tirhdtu) ist

ganz verachwunden”, (idleissner, B, & A,I1,p,170), Similarly in Kul tur

dsr Gegenwart TeilII, %bt, VII,p.85," Die tirkitu ist im spateren

Rechbe abgekommen" .

o shall endsavour by the aid of some of the later Oontracts to find

. What ‘the practice was,

: That the tirkatu in some ways seamed to be losing its original sense

. ¥ saw reason to infer in our study of ¢,H. Bride price even in the

~ Gods appearsd to hover between its older meaning & that of bridegift,

e are not surprised therefors when later we find it used in the.

5
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Insereiption of Assurbanipal in yet another sense, "marat-su u

marste ahé-Su ittl tirkdti ma-'as-si am-hur-su",'his daughters (i.e.

- 0f defeated king) ¢ the daughters of his brothersf with rich tirhitu

¢
[

i

IPeceived' ¢ or a.gain of the defeatsd king of Arados "mdrat-su itti

. ‘Madunanie ma-*dig ana Ninua u-bil",' his daughters with rich

'midtinng! 4o Nineveh he brought ( ‘ana epi¥ Sal-tuklu-uyti, to make

then concubines). In these instances the terms ssem to be ussd some-

. What loosely but they clearly indicate that the terms had become more :

" less svacuated of their older content,

i

o
b

, ;POund which is given as a dowby " ik-nu-uk-ma 1tti mu-lu- gi u nu-
"B-ni-s a-na A, mirti-Su asSati-Su Sa B, 1ddin"=...has sealed &

Again in the uiddls Pabylonian psriod we find yet another word used

for dowry-'mulﬁgu', whose etymology is quite uncertain, It may be
Mlated, ag already suggested, to the 31957301 of the Talmud. It

| °°0urs in a document of the 10th c’ent B.C. It concarns a piece of
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" with the mulhgu & the nudunni of A, his daughter ,wifs of B, has '
given" ,The word recurs in the Amarna Lettars to denote the\dowry
of Taduhepa(Knudzton 25) & again in BV26 of the time of Kambyses,
The fragment of later Babylonian Law published in 1889 by Peiser
& attributed to the time of Assurbanipal ws have already referred
to ir ocur discussion of O.H?D‘gg?iggzhaw 3 in this document some
other arrangement seems to have taken the place of the earlier
cersmony., "A man gas given his daughter to a fresborn man & the
father has fixed something in a deed & given to his son,and the
firstnamed has fixed a marriage portion for his daughter & phey

have mutually executed dssds of settlement, They shall not alter

their deeds, The father shall give in full the settlement(nusurruy"f

Which he had promised his son by dsed, to the father-in-law, and

deliver it " o
There is no mention of tirhAtu here & it 1s the father. |

Who makes the gettlement upon his son., These settlements the

According
fathers are not entitled to revoke., #g%. to Kyr. 307 & Kyr. 312 a

80n might not marry without his father's consent,

Ace, to Law 11 in the event of wife dying childless her dowry
Peturns to her father's house c¢p. C.H. 183: Law 1wl2, as we have
%een, corresponds to C.H. 171 but here the change in the language”
1s to be noted.,Nudunnit = dowry, Seriqtu = husband's gift. :
From the Gontracts we may get further indications of the practicei;i

Fbn, 2473 * N. son of B,, grandson of A,, spoke thus to S,,son of M.@g
"Give me thy daughter I, the mahden, to wife,for U., my |
gon", S, listened to him & gave his maiden daughter I, to§
U. his son. He gave also 1 mina of silver,3 female slaves}
(named) & house furniture wit& I. his dagghter as aI

| to N.{(1 mane kaspe ,..nudunnu-u sa I, ana
gf?{égf;)?o§figge maid(of 8, in lieu of 2/3 mina of silver;
her full price, S. gave to N, out of the mina of silver

for her nudunni. [he deficlency, 1/3 mina will S, give -t



%njectured, might explain the peculiar contsnt, Perhaps this is &

’in g9neral use which is represented by the other Contracts,

1Strasgmier Eivarpool 8 nN. ...8prach zu P, ....Gieb B, , deine jung-

The Presence of this Contract creates a difficulty of interpretation,

It stands alone & the circumstances of the partiss, which may only be

v::; Sum for divérce is high: likewise in Kyr.183¢ while no mention is
orf tirhdtu there is no mention here of nudunni, The form of

. & then her marriage portion is paid, Each took & writing: The ‘

mdinnt was not always¥ fully paid up & suits follow to¥ enforce &

recover payment, (Nbk,.01,181), No mention is made here .of tirhitu &

from its repeated odcur-r'ence, we may infer the opening words of the
document to be the usual formula in such Céntracts. cp. Nergil.l,

Strassmaier Liverpool 8, Kyr., 183 et passim,

There is,howsver, one document-it is tha only one- that seems to

Buggest something more in accord with the older practice,

Fbk,101 D...spr'a.ch zur xa.'nma., der Tochter des N. folgendermassen: Gib
mir deine Tochter L: sie s0ll meine Frau sein, X, hdrte ihn
und gab ihre Tochter zur Ehe, Darauf gab D, aus frsien
St'acken den Sklaven A, den er fur %+ ¥ine gekauft hatte,nebst
1% iinen Silbsr in bar der X, fur ihre Tochter L.Wenn D. eine

andere Ffrau nehmsn sollte,muss ar der .u. A1 Mins Silbaer geben
& 8is gsht dann an ihren fruheren Ort.

female 8lave, the sole support of her adopted mother, In taking her
Way provision is made for her by supplying ancther slave & a money
Smpensation, (cp. Johns,ACL,p. 1268). It is quite possible that this
By be what it appsars to be -a case of ‘purchase, The old uaa.gé éxa.y
kave glven place gensrally to the new but such survivals mmet us
°lsewher-e(op. "JMarriags by Capture"), Morsover the fact that the

Mwn was a fresd slave might account for the form, It is not ths form

frauliche Tochter,sie sei meins Frau.DB. hérte ihn und gab
ihm seine jungfrauliche Tochter B, zur Ehe.Wenn N, die B,
verlisst, soll er 6 Minen geben, und wohin sie will, kann
8ie gehen° wonn B, mit.sinem anderem Manne gef‘unden wird,
8011 sie mit elsernem .Polche gotdtet werden,”




punlshment 1n the casec. of adultery iq different from that in

the Code(C.H.129),

Ner, 25 "d,....hat im wohlgefallen seines Herzens % iinen Silerw
3 Sklaven,30 Stificke Kleinveh,2 Rinder und Hausgerdt mit '
gseiner Tochter H, zur 'nudunni' an N. gegebsn. N. hat {
geine (ihre?) 'nudunni' von . empfangen,"

tThe dowry is in ths hands of the husband & the usufruct of it 15{

his as 1n C.H. 83%%% Tt is usually given by the father as here:
by both parents (Ner.7)wm by mother( Nbk. 198,°228%)¢ by brothers ,
(Nbn, 2%8), How a lawsuit might arise through failurs to pay the
'nudunnd' at marriags is apparent from a document such aé thig:

Nbk,91 % 4 udinen Silber, Rest der 'mudunni', Fordsrung der Hammaﬁ
Tochter des Apla.... .an ilhren Vater Apla....Alle seine,
Habs in Stadt und Land scoviel es ist, ist Pfand der 4,
Hamma, RBin andsrar Glaublger hat kein Besitzrscht darauf]

bis Hamma das Silber im Betrag von 4 iiinen, den Rest
ihrer 'nudunni' srhalten hat."” (cp. Nbk,1R1)

3
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S50 much is clear from the Contracts regarding later Babylonianf;
practics, It is in accord with the Cods, There is a change of
emphasis: ths Tirh&tu is seldom mentioned & the dowry has a

larger place. Mutual settlemsnts by the fathers appear in the
darriage Contract. The man may act for himself but may not marryii
without his father's consent(Kyr. 31°): the woman is still 'givan%
& is representsd in the Contracts by her father, Nudunni in the‘ :
sense bf dowry is presentt: it seems an essential in marriage° by¥§
i1t,as inthe Gode, the wife is provided fortit remains her property

The later practice appears to have made mors ample provision for ;

the wirfe,
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‘Hittite Code.

This source, as already indicated, does not give many regulations iﬁ‘i
regard to Mdarriage,but from what it does givewe see that here also B
Merriage is regarded as the foundation of the family & the father is'ﬁ
the head of the household, Babylonian civilisation had spread long |
before this date to the countries represented by this source & we mayi
assume that the customs & usages present here do not vary in much fro?
those we have already examined. The Hittites were a commercial people;
a8 may be gathered by a glance at the contents of the Code,engaged in;
buying & sslling: indeed a great part of this Code seems to be 1ittlo:
more than a price list. |
The form of marriage is monogamy, aé in C.H.& A.G.,& contrary to
koﬁh Digamy might arise in exceptional circumstances through the actid
0f the Levirate Law but the Cods contemplates in theory at least
that a man shall be the husband of one wife.
The parties to the marriagse contract are not defined as blearly‘
4 might be desired. It is not possible to use arguments from
‘NWmOlOgyin this case owing to our ignorance of the Hittite speech.
Nmmrtheless it is clear that the husband ‘takes his wife(art.??,SO,
31,32,33,34) ,whether he is slave or fres,and the woman is not
Yepresented in this source as other than being taken or espoused.
The parents appear to have powser to ‘sive or withold their daughter ;
(&FLBBB:QQ) : ©28A might appear to suggest a doubt as to the oompleter
b**Sstas’of the parents but the text is too uncertain to found such |
nainferance upon it.It may be assumed that here,as elsewhere, she
%88 given'in marriage by her father(or parents) and taken by the

 Rusbang _the actual deductio pusllae in mariti domum’is suggested in

e beginning_of»@7r&that in the contract the purpose;to Wife;wasi,



fasre is nothing here. to warrant the inference that she acted for o
;'herSelf in the contract: it is a contract between the man &herparents.,
Yo contracts are available for this source, |

I
t

| In view of the scanty material at our disposal it may be simpler to

F

5’ gather these regulations together & ascertain what kind of unions they.
are designed to regulate. In this way it ;’Ls seon that marriage cquld

"'; be between a)fres persons,b)slaves,d)slave&free (mixed) g
; a)Marriage of Free Persons.

: This form seems to correspond to the regular scheme of things &is

" Preceded by kfidata betrothal & is baséd on marriage contract.Hereupon
;enter-s again a distinction which was found in A.G., but not in CH.: ’
the wife may have her domicile in her husband's house or in her father?;
‘.;vliouse.This ,f‘urther,a‘s in A.G.,appears to correspond to marriage in the
?.R"m&n Law,"cum"or "sine manu".Whether in such cases the property

g‘queﬂtions were settled as in Assyria we have no means of deciding. In

one law, however, which is the only one referring to wife in the f‘athe‘r}-év

i

house, we see the question of domicile did affect property.

_QHL 27 "Si un homme sa femme prend et dans sa maison 1'améne de mdme
* sa dot dedans il met. Si la femme meurt alors ils de 1'homme
gson bien rendent,de mdme sa dot l'homme prend. Mais si elle .
dans la maison de son pdre meurt,de mdme pour ses snfants sa

dot 1'homme ne prend pas.d

- Borg 4y the first clause is a suggestion &f the customary "deductio
Pusllag", The meaning of the law appears.to be that if the wife dias
- B her hugband's house her parents ought to restore what the man has
Elven, wer husband keeps her dowry but it is reserved for her childreni
wie Code contains no regulation for the cass where the marriage is | .
‘h thout issue (CH.16%) On the other hand if she dies in her father's
OU8e ,whore she was living after her marriage, the man cannot la ,
‘,cta‘im to her dowry:it remains in her father's house & is reserved for
- " children, | '
Doguments of the period, rare though they be, indicate that the type
Marriage was that in whlich wife entered into the house of her
usband(Bogh,stud,lx,lp,g)& while monogamy seems to be the general -
 PPactice there is reason to believe that something akin to the 'Sugetum!

0 .
:j,_fr'c'H' & 'esirtu' was known among the Hittites,



anogh. Stud VILI, 19, where SRuppiluliuma gives his daughter 1n

'vmmwiage he exprassly stipulates that she is to bs the ohiof,wife‘of  {
‘the king of the Mitanni,above every other woman of the royal estab- ..
- lishment,The Hittite Code would certainly admit such a practice but

n0 regulations are given concerning it,

b) Marriags of Slavas,

ke, to C.Ht. 33 in marriags of¢ this kind no 'kiddta' seems to have -

/

bem:necessary nor in the case of a freeman marrying a slave woman(3l)

C\Ht, 31 " Si un homme libre et une esclave sont epris(l'un de 1l'autre
et 11s viennent ensemble et il prend pour sa femme et une -
maison ot das enfants 11ls font, ensuite ils ou font du mal
(1'un & 1'aut®e) ou ils se brouillsnt et la maison 1ils
partagent enqemble alors lss enfants 1'homme prend,l enfant:

la femme prend,”

1‘0Jﬁu35 "Bt si un esclave une esclave prend leur droit est de la m8me
’ maniare,"

- Those two are cited together for the first illumines the second, -It3 :
~18f possible to argue thatf in the first case although there is no
'Wifdta' mentioned the conferring of fresdom upon the woman by her

marriasge is equivalsant to 'k(84ta', If mutual rights as these mention-

°d adhered to such a marriage it is beyond a peradventure that they_y

%dhered to a marriage whers both parties were fres.

¢) iixed Marriage.

"BNWeen‘freeman & elave woman as aboveél\, or between slave man & frégﬁ
Wm“‘:zach marriage took place. There 1s a noteworthy sequel to thed Fj
laum; case which fotlows as a corollary to what we found in 31, In

the ovent of a freawoman receiving a 'kid3dta' from a slave & being \
Tarried to him,she assumes his social status & becomes a slaﬁe.This

18d1r°°tly opposed to Talmudic primciple tHat "the wifs rises with
%" husband but doss mot sink with him": the Rabbins would have frown




-

~ on such a marriage & perhaps our present source has the same intent- J

ion, The principle is clear that here the wife takes her husband's
status & he acquires dominion over her,

In contrast to this in 35 we have a law that is not quite clear,

C.Ht.35#" Si une femme librs un homme md1Zir d'onguents ou un homme
pasteur dpouss 1e¥ prix d'achat (de la femme) il ne lui
donne pas et elle pour 3 anndes devient esclave," Acc. to

175 the period is 2 or 4 years & " aussi ses enfants on ceint et lss |

ceintures personne ne prand",

B, Ring suggests that this may be a case of soms highar palace offic-
lals (Israel’s Rechtslebeﬁ?i but that seems little likely. These werse '
occupations of a low order & held in low esteem. We know from O.T,

~ that the mgyptians had little regard for shepherds & pastoral folk

{ Gon, XLVI,34): a worker in tallow formerly held a very inferior
“ﬂmtus in this land. These specified occupations were somewhat con-’
teupyible~for what reason we may not say~ as is obvious from the
Ponalty laid upon the woman entsring into such a union, The principle
is 8till clear that the husband has dominion over the wife, She is
1ndeed'taken to wife'although in the contract of marriage éhe is
enBlaVéd'for a period# of 3 years., (cp. CH, 117:Exodus XX1,2,7)

C. Ht, %8 may be classed in this category of mixed marriage. This
Zinmern takes as refarring to Paesderastic Marriage but it geems
Preferabla to take it in Hrozny's interpretation, Fhe law readé thus;-

" Si un esclave & un fils libre le prix d'achat (le cadsau conjugal) -
donne, et comme 1'homme éboux lea prend alors aucun ne les fait sortirn

Cuq regards this as the complement of 34, Hrozny holds that"de la £

fille" 19 to be suppliad after "dpoux". The slave is getting a son-

In<law, In this marriage Hhe,loses his freedom & takes the status of

 Slave,



Rights and Duties,

- These can only be indicated geherally. The Oodé gives few pérticulari
The right of divorce was certainly in the hands of the husband. Thié;
is not expressly statsd in our source but the custom was deeprootsd :
in all these countriss,(cp. Bogh., Stud., Viii,33,53) ‘
fhat rights the woman possesssd is not stated beyond what we have

seen in art,31, The 'kdddta' may have been her only protection, ,
Mihough one is inclined to think the general practice did not varyll

greatly from the regulations of C.H. O.Ht, 31 sesms to assign falrly;

15?89 rights to the woman, and if such was the case in mixed marriage
it woulq certainly not be less so in the case of unmixed free unions,
In 171 a woman casts out her son &'seems, in so doing, to exercise ‘
Patria potestas? it may be that here we are dealing with a widow or
& divorced woman or one whoss husband is absent on service, Accordin;
to 322 192, on her husband's death, she had part in the inheritancé'Q
8lthough, owing to mutilation of the text, we canpot be clear as to
What part she had, The right of levirate remains to the widow althopg
it is queétionable if it was a compulsory obligation upon the man.'

(cp. "Levirate")., No provision is mentioned for the case of 111ness,i
2

aB in BQH. 148.

Sonclusion,
It appears as if here we are dealing witﬁ marriage of the samse type';
% we found in C.H, & A.G.The countries united by the Hittite conqueg
Wy have varied in their culture & development, as they varied in |
Sconomic circumstance. Industry &.agficulture flouished in differenti

Partg of the kingdom, & each component part of the kingdom may haveg‘i



stood at a Aiffsrent stage of development. The subject pebples
may have baen mors dsvelopsed than their conquerors &their laws ‘
may have clossly resembled those of Babybon & Assyria, "La plupaft ?
des ancisns Codes contisnnent ordinairement quelques ragles sur

la famills, 1la propriété,l'heraﬁité, les contrats, Leurs rédacteurs\
ont jugé utile de consigner par sorit cartains usages dont 1'obser- 
vation avait, a lsurs ysux, uns importance particuli%re. Iln'en sst
pas dans les lois ﬁittitss: elles ne prétendent pas unifier desn
coutumes asssz disparates: sllss las laissent subsister parAcela

m8ms qu'elles s'abstiannent d'en parlar, Wlles ne menthonnent que

celles gqu'elles antendent modifisr. Tlles ss diastinguent & cet

égard du Cods Babylonian dans lsquel Hammurapi a fusionnd les o

coutumes de Sumer et A'ACCAD" (Cuq,Les Lois Hittites,p.18,
There is much lacking in this sourcethat is present in the otherg
Codes, It is not pogssible to use arguments from terminology in thisf

Cass but it is clearthat ﬁérriage in this Code was by regular
contract of conveyance & in each form of marriage a uniform stﬁtus
has besn created in which the wifs is found undar the dominion of :

the husband. The wife is possasssd of rights but that she acted

fﬁP haraslf inthe sracticn of the HMarriage Contract is scarcely
.PPobable. She is given &she is taken. The bridegroon andlthe fathef

Or parents of thes bride are ths partiss to the contract.

There ars various forms reprassnted, as indicated in the

foregoing, but the prevailing form here, as in C.H. is by Beirothaly

(APPhalverleniss) & darriage Contract.




R . .

014 - Testament.

The for;n will be first considered & this will be found to be
Polygamy, The extent to which this prevailed & modlifications of 'the o
practice will also be indicated.

The questicn of ags & capacity may also be considered as the
later legisation gives direction on this mattsr,

An examination of the terminology will reveal usage similar
_to that observed in our other sources. |

Attention may be given to the fraguency of mar'r;iages within the
ctircle of kindred.,

M#rriage Contracts of the early period af-e lacking but an ekample
of the Jewish Kethubah has hesn adduced.

rank

The wtatus,duties,&rights of a)husband,b)wife,are considered: '.v"f

- attention has been given particularly to the wife's property rights

“3-3 8hown in the later lsgislation, : I
Vvergent types ars also considersd & the Conclusion follows.

Here we are concerned with a source that is neither a
‘19231 cods nor a lagal trsatise although it contains elemsnts
corresponding to both, It is primaz;ily a historical record,and , <
88 such,is of varying value. In a review of our source,with the aid )

°f the Assouan Papyri & the Talmud,we shall mark developments, '

I «Kings, X1,3, "And hs had 700wivas, princeqses and ")OOconcubines.."
'P°lYga.my -more correctly polygvny- i1a the practice of the 0.T. s.1+houghv-;
1nstances of monogamy arse not lacking,e.g.Noah,Isaac,Isaiah,Hossa,

The 8tory of the Shunamite (II Klngs 4) as also the description of
the virtuous wife (Prov.XXXI, 1off.\r-ead like a rebuke of the prevalent

PracticB(cp Prov.XII,4sXVIII, op XIX,14). THE frequent thought of

JoRovah g pig election of Israsl to be his peopls(Jer.II,l:Ezek.XVI, a.'if'l"
klsaiah LIV, 1,u 1)implles the same. In ths sarlisr tims it would



’apiale.ar as i‘f a man‘might“‘ have as many wives as his mea;ns;woﬁld

~sllow, Sheiks & kings had a great number( Judges,VIIT,30: IT Sam.v,irsiﬂ
But the Deuteronomist feels the danger of the practice & seeks to
restain it(Deut, XVII,17), The Talmud allows 4 wives for a Jew(M, Yeb:
IV,11:8.Kath.X, 5 g{‘r'j-.tath,III,"/,allows =) and 18 at most for the king
(4, Sanked, II,4). The whole tendency of the later legislation was to
meke it more & more difficult for a man to be other than a monoga.mi‘stf!
(Yebom 65a). In the 11th century A.B, the practice was declared .
illegal,

I Sam, I,2," And he had two wives;the nams of the one was
Hannah,& the name of the othsr Peninnah: and P, -
had children but H., had no children". ' |

This may represent the common custom & probably whers a man had two

‘Wives it may have been as here-one was childless(cp. Peut.XXI,15: II
- Chron, XXIV,3). Leviticus XVIII,18, prohibits such marriage with two
sisterg although the restriction applies only to their lifetime,

As to age & capacity no regulation is given in the 0.t. Accord#}

ing to the Talmud eightean years of age was usual (Ab,V,24) & this by . 3

' Rabbihic refinements came to signify 18th year,so that a man mighy}
ma.rr-y‘ after he had become 17 ysars of age, Anyone remaining unmarried
after his 20th year is said to be cursed by God(Kidd. 29b)., The legal :
- age was puberty, which was generally 13 in case of males & 12 in case';'
°f females, Parents wers strictly forbiddsn to give their children in’
Barriags befére the age of puberty(Sanh,76b)."Wer zwanzig Jahre alt 'I
Ud nicht verheiratet ist,lebe in Sinde(T.Kidd. 29b): intensibe study
'~,°f the Toran might excuse a man marrying but otherwise he might be

Constrained by the court, If a father betrothed his minor daughter

(2 DbP) ghe could only be married with her own consent & had the

.
, "8t of repugal(T. R1dd. 41).




CAn” examinatlon of the terminology usad mAy Sarvs to illumine the

- usage of the 0,T. & the probable content of the early Marriage

Contract., Again we find the same gensral features as in the other
Codes & Contractas, The man takes ( /7?’5) the wife:(Gen, XXIV-R7):

in late Hebrew (IIChron.XITI-o1), X£Ll/'] is used of this

taking whence comss the usual word for marriage 'Nisasufn' ( ]’K?i’]f
T DX the root in C.H., & A.G. is not smployed in that sense hére.

Again thers is the mors colourlsss &f "4\’5 NAN?N, to be to a

man, be married (Hosea III,3): or again 7}’ X7 AT &) ﬂﬂ’ﬂ’

to be for wife to...(Numbers,XXXVI,3,R,11). 1’277, make E

to dwell,  occurs in this connection in Rzra X,2,10: from anothsr ‘

point of view ] N7 A7 3 make oneself daughter's husband,

1s used in ISam.X‘ﬁII,?Q. Most frequent,however, is the word

7331 (peut. XxIF,22),to bacoms or be lord or owner of, from
which the prevailing type of marriage 1s generally known as
"Baal darriage".,

Corresponding to this taking is a giving ( ] NI1) on
the part of the bride'sfather, or her brothars,or ward, (%x.,II,21:
I Sam, XVIII,21: Gen.,XXIX,2A). As a result of these two moments
the bride entems into the house or tent of her husband (or his
- father) & was mads to dwell thers,

Thors is one characteristic here which we do not find

Predicated in any of our other sources, but which was frsquent in
Hebrew‘mar‘riages’ as in Arabia to this day. That feature is marriagé
" Within the oircie of relatives & particularly marriage of cousins,

Marriage between cousins was not favoured bv the Koraites nor by

Hind\is ,who hold that'a cousin is almost like a sister',nor by the

jﬁrly Romans, But such marriages are frsquent among ths Arabs,
and/



and according to Jaussen, & man hag first claiq upon hiS‘couBin..

Tt is pfobable‘that Jews‘moré frequently than others‘marry their
cousins,  Jacobs has shown this for Bngland whers marriagss of :ﬁ
cousins occur to the extent of 7.3% of all marriages as against
°% for the gensral population, In Lorrains ths proportion is 53.09 %
per 1000fcr Jews as against 1,88 among Protsostants & 9,97 among
Cathelics" (Jewish Rncyclo.Vol.VIII,339).

In the older record marriage was effected within a degres of ;
affinity not allowed later (v.'Prohibited Degrees',p.gs ) ‘

Abraham married his half-sister,Sarah: Amnon might have marrisd

Tamar ( IISam.13) but the Deuteronomist would have banned such a
_ Union,Issac marrisd Rebekah, his father's brother's son's daughter;;
Esau married his father's hal f-brocther'daughtsr(Gen,XXXVI,3,)
Jacob married Leah & Rachel, daughters of his mother'sbrother,

It may be,asRivers Sliggests, that in such marriages the Hebrews
| Were following Egyptian custom (Sodial Crganisation,p.217).
Marriage was largely within a restricted area of kinship & Tsau .
caused grief by going outside that area(Gen.XXVI,34),

Nevertheless thers are not a few cases in the early record

Whers the practice of Rsau is reported, (Ruth I,4: Exodus II,®1

Gen.XLI,45).Shebhem's plea for intermarriage is repelled(Gen.XXXIV, -

9): later Ezra & Nehemiah are pressed with the same plea but ssek
t0 withstand it & praserve purity of blood & race(Zzra IX,10:
Nohem,XI11) |

It may be simpler, in an effort to reach a conclusion, 1f ths

variocus enactments & provisions are considered from the side of

(a) the husband, (b) the wife,



aX Huabahd

renk
The'stmm of the husband is best signified by the word ﬁY.Z 9 .
- (Exodus XXI,3,12¢ Deut.XXIV,4: II Sam, XI,281 Hosea 11,18-4,7, 11,16~
Josl I,8¢ Prov, XII,4: XXXI,li). The type of marriage in Genesis is o
Baal Marriage,in which the wife is subject to her husband & classed. :
¥ith her husband's property(%xodus XX,17: cp. Gen. XX,3: Deut, )O(Ii,?,ﬂ‘
It is characteristic of ?euteronomy that she 18 set first in the liét ,\
vof his possessions(Deut, V,21) as opposed to the earlier document |
Which sets her after his house(Exodus XX,17), In Gen. XVIII,1® Sarah
calls Abram 'my lord'( ?2717X): in Isaiah we have the corresponding o
' Boulah(ﬂ‘iwz) of the woman(Ie, LIV,1: LXII,4). This is the predominat;

ing conception of the matter though the records justify us in assuming |

" that the 'dominion' could often take the form of a gracious & tender

Companionship,e.g. Jacob & Rachel: Isaas & Rebekah,

It could also be harsh enough,as ws shall see in our examination of
Pivorce (p, s02 )
: The husband's rights were large &. a.rﬁple. He might have intercourss

"th such women as he desired in addition to his wife but adultery was .

: & ¢rime (p, /7. ), Profligacy is strongly deprecated(Judges XIX,XX: II Sam}

- W,XI1s Prov, V,15£F, tVI,20ff. ¢VII,AEf. Wcol. XIT,1) o
He had the right to demand the tokens of his wife's virginity(ﬁeﬁt.
1r »13) and the right to expect children from the marriage., According
%to the Talmud childlsssnec;s was sufficient ground for divorce(i. Gittin
IV »8) . |
Ho could gell his wife for service but the period of such service

was,limited to six years(Bx.XXI,2t: Deut.XV,12:cp. C.H, 117), : ,

- The rights of the husband are larger than those contemplated in 0.H ¥




78,

ﬁﬁlfhe legislator of Babylon who assuredly. would not haﬁe,toleratédﬁH

£ guch an injustice as A.G, 58 would have frownsd severely on the Coﬁk‘}

duct of Abraham(Gen.XX,2), It is indsed possible that this conduct

mmrhdve been with the consent of Sarah(Gen. ¥¥,13),

The Talmud is more detailed as to husband's rights, The earlier
record had no need for such detail where the husband's rights sesm
Practically unlimited., According to the later legislation " whatever :
& woman finds & likewisé the produce of her labour belongs po her
husband" (. Keth, VI,1), Proverbs XXXI also suggests this, "OF what ;f
8he inherits he enjoys the usufruct during life" (ibidem): he has
the usufruct of her dowry & all'paraphsrnal' property & he is her soly
keir at death, The first of thess enactments represents a 'quid pro

quo's: Jewish iaw reasonsed that if a man maintained his wife he is .

ontitled to her gains, But the wife could contract out of this matteh,

& support herself,in which case her earnings wers her own. The man,

T TR SRR TR T T

however, could not compel such*contracting out?
The duties of the husband,as in A.G., are not given at iength. Inn;
Bxodus XXI,10, we find & minimal demand laid upon the man to provide |
"her food,and raiment aﬁd duty of marriage', Forasmuch as a minimum
fPequently tends to become a maximum the Talmud again details the

| mattep more particularly. It is the duty of the husband (Kei 4it)
E 3) to deliver a kethUbah to his wife. ,
| 2) to provide medical cars & attengion in case of illness,
3) to ransom her from captivity.
4) to provide suiltable interment,

"M poorest man must provide his wife with bread for at lsast two
lealg g day,with sufficient oil for heating & 1ighti?g purposes, &
%ood for cooking,with fruit,vegetables,& wine where it is customary

~ for wogen to drink it"(T.Keth, 65a). She must also receive a silver )
‘ma%ah each week for pocket money(ibidem). As an extension of the 4

- ®oremsntioned minimum,the later Law did not allow the husband to

-Teduce the level of comfort the wife had enjoyed under her father's,



0f, whilecit is enacted that she is entitled to-any additional B

s’radvanta.ges his house may pogsess(T, Keth. Rl). If he is unable to pro-»if’
: vide hig w1fe with a sultable outfit- ‘alles seinem Stande entapbechend-]d
he mist divorce her(T. Keth, A4b), Accord_ihg to the Shulchan Aruch a |
:man,in casz of necessity, is bound to hire himself a,.s a day laboursr
.to gain the means of discharging his conjugal duty(Fben HeBzer L¥X¥X,3).
In-case of des:f'stion by her husband the courti 1a entitled to distrain-
Won his goods to provide alimony for her(ibidem,L¥¥,R) |
The husband is not liabie for his wife's pre-nuptial debts,nor for ’
- 8ny debts incurrsd without his authority(@®ben Ha‘Wzer XCI,4). vThe duty
- of ransoming her might entail a sacrifice greater than the value of |
" her dowry(ibidem, LXXVIII,3). Regarding ihterment R. Juda sagt" Selbst

~dor drmete in Yisrael nehme wenigstens zwei flottenblésey und ain

Hlagroib" (T, Keth 46b). , | H

- e A

b) Wife.

rank
A8 indicated in the foregoing her statws in early time was not high.

i Shg was regarded as the possession of her husband(Ex.X¥X,17), She is

'the owned' (D91Y¥1). frequently the wife appears as the friend and

- S0Ungellor of her husband & the wise superintendent of her family, By
force of character many 3a i')f‘)cha.me to occupy a position of eminence
b 10t o fow are remembered & revered as true types of 'mother in Isra.ely

Hor quty was submission to her lord(Gen,III,18). Rven in the later ”

 “iristaan ora Paul does mot find it difficult to exhort wives to such

eTE—

_mmmission(Eph. v,22) .
Absolute fidelity was required upon pain of death(Deut.XXII,20:f

ok, wyr,sg),

Her duties in early times must have been onerous, comprising

" - .
P outdoor & indoor work,although the maid or maids which she brou



Y

ygith}ﬂ her , might partly relieve her of the most burdensome tasks '

C ]
v

- (I Sam,II,18: Ruth II,23Prov. XXXt,l0ff,)

~ "These are the kinds of work which the woman is bound to do for her |
F busband, She must grind corn,&baks,&wash & cook & suckle her child,
F make his bed,& work in wool, If she brought him one bondswoman(or
| the value of one for her dowry) she needs not to grind,bake or washt
' 1f she brought him two(or the value of two for her dowry) she nsed
| not cook or suckle her child; if three she need not make his bed or’
work in wool: if four, she may slt in her easy chair. R, Hleazar
saith ' Even though she has brought him 100 bondwomen he can compel"
her to work in wool,as idleness leads to unehastity" (M.Keth, V,5:
T, Keth, 69b),

Proverbs X¥XI,10ff., contemplates the wife occupying herself

N

B0t only with the usual household taske but also with 'merchandise,
~ Vineyards,& fields', According to the Talmud rearing animals or pl‘aying_f
- 8am88 is not regarded as an occupation(T.Keth, 52b: 61b), |
| If the wife bears twins she requires only to suckls one child; the -

Busband must provide a nurse for the other(T.Keth, 59b)

Her rights in the early period appear almost nepligible. The '
Eminimum is set forth in Bx, XXI,10 which ws have already considered in;f
| :

™spect of the hmsband's duty. She appears also to have had the right

- of Presenting her maid to her hushband to bear children for her in the

%vent of her own sterility(Gen. XVI,2),or even when that reason Waé ndﬂj
Present, She could not,like her sister in Babylon, prevent her husband
?‘taking_another wife or concubdne,but she had the right to dispose of |

- her handmaid in the event of the latter becoming presumptuous(Gen,¥XI,

.

In the case of her husband dying without issue she had the ri?ght\.f,
f Lavirate darriage(g.v. pJ/#3).
| ‘She appears to have possessed a certain 'potestas' under the ddmin-”
’1°n °f her husband(ISam. XXV,18: IISam. IV,?2), |

She wan entitled to protection against slander(Deut. XXIT,13)

t-r In Divorce she had the right of remarriage (Veporow).
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uv757 A
inﬁhe house it would appear as if she was entitled‘fo tﬁe innermoStEf
apartment (Judges, XV,1;XVI,9:Ps, CXXVIII,3), I Kings XVI1,8, may noti*i
represent a gensral practice but a special case, B
According to later Jewish faw the wife did not succeed to her
~ husband's estate but receivad her dowry & kethiibah, If she left her
dowry lying & remained unmarrisd, she had the right of liferent in
ﬁm*deceased husband's house & of maintenance by his legal heirs,’
these matters are not so regulats# in the earlier psriod but the
Assouan Papyri reveal something similar as we have already observed.
vsp. /] ). Syene,the modern Assouan, was sxposed to various foreign
‘?ﬁluences & may not mirror purely Jewish practice. The WBhar is ;}
i.tMHw but it seems a formal thing(cp. 1 Sekel in H.G. III,11) and
émphasis should rather be placed upon the status of the wife & the
rghts wherewith she is invested. The picture,indesd, 1s not all of a .
Piece & in the wife's legal position there are discrepant elements, |
The judgement of Tiirck may perhaps be accepted here,although the
Wdifying clause of that judgement must receive due emphasis," Thr .
Inhalt zeigt dass an sich =-zum mindesten in Princip- um Kaufehe

handel ¢ o8 wird ein offenbar gesetzlich feststehendes Kaufpreis fur

de Braut bezghlt ....trotz der Kaufehe steht sis als Rhefrau gleich- |

-berechtigt neben ihrem danne" ( Z.A.T.W. 1928,p.1RR~-9),
The wife's property rights according to the Talmud may be here»
f'mﬁefly refarrsd to. ' . , 
a) Kethlubah,
™o KetiTban is not a Mosalc institution but a later regulation

deﬁgned to meet later conditions, In the Talmud it is a 'sine qua

’nov
B of Jewisn marriage:there can be no legal marriags without it

ﬁi(leb.SQag Kethk, 10a). Its purpose is to gecure provision for tha?ﬁ
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vife in the event of divoroe or the death of her' husba,nd and second-

arily to make divorce difficult & expensive,
The amount to be given by the Husband is def‘initely fixed, |

being 200 zuz for a bride & 100 for a widow, although the priestly

saristocracy doublsd these sums in the case of their families., This
sz is a first charge upon the man's estate & is stated in the

document ( N .L740D).

b) Dowry.
for dowry Rebekah has her nurse & some damsels(Gen.XXIV, 59,81 cp.‘f;
~%n, XXX,24,29: Ps. XLV,14,1%). Solomon received the city of Gezer
a9 & dowry with his Rgyptian wife(xi¢®, D * 194l ), Dowry appears aled_
~in Josh, XV,19: Judges I, 15 () 3O Y. According to Number's_‘:
. XRVI1,1-11, XXXVI,6, the inheriting daughters,in the absence of broth-
ora take their father's possess-uons into the ma.rriage. CPe Tobit VIII g
#20; %,10, _
The dowry (X*]117)) is elso regulated ¢ a father must give at 1eas£;
_50 28z, & more as his means allow(cp. M. Keth. vI,5). This fLfv-tor
X' which she brings the husband may increase byﬁ‘d,”d’cﬁ.{(»] or

N110) N901A,generally to the extent of 50% or even 100%,

¢) Tson Barzel.

This ( 4193 11X 230)) refers to the wife's dotal property,'propert‘,#
of the iron sheep', so called because,liked iron it could not be |
'/?-Bted or deteriorate, and like wool it yielded profit, It is the wife
dota) property of which the husband has the usufruct only .t it remains
her inalienable possession, He must return it unimpaired on divorce or}

8t pig death, must make up any loss thereon, but is entitled to the. Mf
; "8lue of any lmprovementﬂ he has made. o




Pernal property is to be returned.

]

E "Onn.(day of the week), the...(day of the month),..in the ;76,?.1'.

rw.

In contrast to the wif'Tson Barzel' of the 'Nedinje' » 'the flotf of s 5

( ]717979),that is the extra property above the stipulated dowry

or whatever else the wife may have acquired ,exclusive of the _
11103 Doosonis allowed to the husband for usufruct & he is not helc}i'j‘vE
responsible for any loss or desterioration in this case. It reverts
to the wife also but, as subject to easief conditions of usufruct
than the Teon Barzel it is called 779 2301, 'property of sinmple
usufruct',

It is to be observed that 'muliigu' meets us in the Assyrian
documents as = dowry; nGdurni we have already met & its kinship with

' Nedfinje' is obvious,

d) Private Property,.

Into this class falls the 'donatio propter nuptias' of the husbandév,
& any other donations or gifts that may be given her expressly desigﬁé
for her own use, This is her own to use ‘&'erijoy & her husband may not
kave the usufruct of it., She is not permitted, however, to part with |
the Property which formed her husband's donation as he is entitled -

0 inherit it on her death. (Aben-HaiREzer,LXXXV,7)

Such was ths law until the 12th century A.D, when it was .

Wdified to the extent that if wife died childless in first ysar her |
dowry reverted to the house of her father or his legal heirs: if in -

the 88cond year, half of her dowry & possibly also half of her para- %i

The Kethiibah is the marriage dooument (Gr.y«paes ) in which all ﬁhes

Batters gre regulated & hereafter is quoted an example.



:_amiz will hold thes in honour & will support & maintain thee, I

i'&rmcassaries,and cohabit with thes according to the universal custom,

Wnt & receives the visits of her husband there. According to W. L

‘Mi-according t0 the Jewish reckoning,here,in the city of...Mr...

Kethibak, and of the marriage portion,and of the additional sum (by

~ordinances of our sages of blessed memory; so tkhat this document is

" eaid bridegroom...to the said brids...,parfectly valid & bhnding we .4

0 . : .
1v’;thls t¥pe for Jacob was residing with Laban & was a fugltive fror
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fon of ..,8aid to the virgin...,daughter of ..;Be thou my wirfe ié, .
accordance with the laws of Moses & Israel,and I will work for thee, g

will furthermore set aside the sum of 200 silver denarii to be thy -
dowry,according to the law, & besides provide for thy food,clothing,

diss...,0n her part, consented to become his wife, The marriage .
portion which she brought from her father's house,in silver,gold,& =
veluables,clothes,etc,,amounts to the value of .....Mr.- ,the bride- .
groom consented to increase this amount from his property,with the
sum 0f,,..,making in all,....He furthermore declared:I take upon myself
& my heirs the responsibility for the amount due according to the

vhich | promised to increase it), so that all this shall be paid from
the best part of my property,rsal & personal,such a2 I possess or may.
hereafter acquirs, All my property, even the mantle on my shoulders,

shall be mortgaged for the security of the claims above stated,until .
pald,now and for ever, s

Thus Mr...,the bridegroom,has taken upon himself the fullest

responsibility for all tha obligations of this Kethlibdh,as customaby .
in regard to the daughters of Israsl,and in accorfiance with the strict

n0t to be regarded as an illusory document or as a merse form of
documents,

In order to render the above declarations & assarances of the
kave applied the legal form of symbolical delivery"

(Signaturs of @room) S
(Signature of two Withesses),

The document needs no comment in view of the foregoing analysis,

Divergent Types of idabriags.

While the 'Baal'type is usual in the O.i. other types occur as in'ff

OOH. & A.G.

a) Wife in Father's 3ouse;

b
AR
t

This was sesn to be the most fraquent type referred to in A.€, In;f

%arly Arabia it was common, The wife resides in her father's house or:

Smith thig is a survival of matriarchal usage(Kinship & darriage,p.79) )
Thers apg several instances of this type in the 0.T.(Judges XIV: VIII, |

8l~case of concubine). Jacob's marriage with Rachel & Loeah is hardly |



Ll g

foma, Gen, 11 »24,800m8 to contemplate marriage of this type‘ Moses"

;mmﬂage(Ex. 1T, 21#) is similar to that of Jacob, Marrlages of this

Wpeare rare & exoeptlonal in the 0,T, & do not appear to have given

88 much trouble to the legislator as in Assyria,

b} Marriage of a Wap Captiva.

Deut, XXI1,13," When thou goest forth to war....& seest among the |
captives a beautiful woman & hast a desirs unto her, |
that she should bs thy wife: then thou shalt bring |
her home to thine house,and she shall shave her head |
& pars her nails & she shall put the raiment of her
captivity from off her, and shall remain in thy
house & hewail her father & mother a full month, and
after that thou shalt go into her & bs her husband &
she shall bs thy wifse.And it shall be, if thou have
no delight in her,then thou shalt 1ot her go whither
she will: but thou shalt not sell her for money,thou |
shalt not make merchandise of her,bscause thou hast
humbled her",

’ﬂmtis the humane legislation & the evlils he sesks to avert we may‘bé
10M¢&u1were common enough in the earlier tlme. Assuredly 'it had not b

Deen g0 wrought in Israsl heretofore' and the lot of the war captive »
WSt have been no better than that of a slave., There is no )")7)here

fmta Particular form for a special case, Apparently she could be
Tspudiated without the formal"bill of divorcement",

¢) Marriage by @apturs.

1t may wall be that ﬂPé,take,used of marriage is derived from the mowme
Minltive practice of taking by force. It is doubtful if the story in

Judges XX1,20 is a real instance of 'Raubshe',akin to the rape of the

‘sﬂﬁnes It would be precarious to draw any large inference fromthis.
Wle happening as it did in a time of moral & political anarchy, Read

'inGOnnectlon with Ch. x:x,xx, it seems an exceptional action adopted to

ot an 8Xceptional situation. The Song of Songs may contain reminis-

e . .
%MCes in ITI,7, and VII,1 (A.V. VI,13).



- usage and is likely to have prevailed generally. Regarding the

Bienerin der natitu", (Z.A, Vol,¥¥X,p.A8)

'esirtu'was a captive of war (Revue Biblique, 1927,p.%367), The data - -

"~ Wives and Concubines ik the 0ld Testament, L

r . R |

An effort kas been made to show the reiation between Sal-Mo &
§ugetum in C.H.(v.p.43). It was ‘suggested there that such a practié;ﬁ
a8 that referred to was hardly likely to he restricted to the case »
of "Priestess darriage". The fode,however, does not sesm to

contemplate a general practice of this custom,but it was common

particular case of the Sal-ie & the §ugetum the words of Lands-
berger may be quoted "Natdtu und §agftu 8ind innerhalb des Rherechts
korrelative Begriffe: ausserhalb sind es Standesbezeichnungen, Ts

v Y
¥ar eine niedrigere Klasse von Priesterinnen...die Sagltu ist die

Of the Assyrian esirtu = "interned",it is not possible to- |
8peak with certainty., She sesms to have occupied a position midwa,yb B
between that of wife & slave, The "esirtu" could be raised to the
Btatus of wife by the method described in A.&, 42, Her children could
lnkerit conditionally on the absence of issue by the man's wife,

It appears that a man might kave more than one ’esirtu’:presumably
they wore taken by the man himself & no mentlon is made of any

restriction in the matter. Probably, as Cruvelhier suggests, the

879 insufficient to warrant a judgment.
In regard to the 0.T. while there is frequent refersnce tc the
"Oncubine( ©ix 9”5 there is an ambiguity as to her exact status,

The word D/ Xig used as a general term for wife or concubine (Gen,

XX%,4) 1 again for wife as distinct from concubine(Judges vn:c,rso,,s;‘:

IKings XI,3), It seems Aifficult to draw an exact distinction



E of the maid_servant(&mtu) inkerit equally if duly adopted by the\-; o
ﬁ. .

‘4o not appear to have differsd from those of the legitimate wife.

- C.H, 145 draws the distinction in rank, It was considered a deep

L . ot . WS, e Bt

. : } LA
bétwéen NHX, NS, 159, "11 sureit de dire que lg precision _r

des termes n'a 'pas dtd obeervde” (Cruvelhier,op., cit, p. 389), In
all probability the person of all the females in his house or tent
would be at the master's disposal with exception of such as were
within the Prohibited Degrees. The wife's maid who was given by
her to the man in view of her own sterility(Gen. ¥XX,3%,or sven
in the absence of such rea.son(Gén.XXX,g), remains undsr the
authority of her mistress,(cp. C.H. 146,147),

The name & ] ﬁ’e(er.m(zmﬁ ) 18 of foreign origin & may be
dus to the Hittites, It may represent a slave purchased by the s
husband (Lev.XXV,44) in contrast to the NHXNgiven by the wife, :
Fomale captives of war ,too, would afford a plentiful supply of _ "’»
concubines (Num,XXXI,9-18:Deut,XX,14):the captive of war would | |
rot in early times meet with the treatment dirscted by Daut;""l- "’%‘f
Laban's spesch in Gen.XXXI,26 suggsests that such captives wers
not treatsd with excess of courtesy. No restriction is m?ntioned
88 t0 the mah's right to take such a concubine:in Babylon he had ther

Tight only within limitsfC.H.144)

In the case of the 0ld Testament the rights of the concubins

dishonour to violate a concubine(Gen,XXXV,221 XLIX,4: Judges XIX:
11 Sam,1T1,8: IT Sam. XVI,21).
The children of the concubine were not without rights of inkerit-

&nce glthough the chief wife might secure the major portion for

hop children(Gen,XXT,10: XXV,8). fne children Of Jacob by his wiveg

& concubines all rank as ancestors of tribes., In C,H, 170 children
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‘_,"féthér in his 1ifetime,but not otherwisé(l'?l).
| In the case of the later Kings these concubines ssem to have \

. besn taken in large numbsrs, Pavid had 10 v;rho appear as occupled. w
with the menial tasks of the houss(II Sam, XV,1R): Solomon had

300(I Kings,XI,30) ¢Rshoboam had 60(II Chron. XI,®1), This appears
mere licentiocusness & is a departure from the sarlisr usags,

In ordinary 1life the practice must have been restricted & may
have bsen on the simpls scals indicated ih C.H., Force of circum- ' |
stances would regulate the custom, 7]V X became a technical term for
the second wife ('Assyrian' girritu' :Gr.&v‘ftff)os s Sirach XXVI,AR; -
XXXVII,ll). Where one wagz loved(7)Z710X) and the other hated('hk‘)]id)_’
(Deut, XX1,15¢ Gen, XXIX,%1,%2: IsS.LX,15) domastic life could scarce
ly bs enjoyable for the man, Rivalries between the wives communie-
ated themselves to the children & laid a train of endless strifs
 (Gen,xx1X,31£f, & Judges IX,1 ¢ IF Sam, XITI,1£5.).
~ The eariier' custom will have bsen that by which the wife gave
Bor maid to her husband. She had this right(C.H,144: @en,XXX,3),
Later when matriarchal power had become less the man asserted his
right to choose his own concubine.

According to the Talmud(Sanh.2la) the difference between concub-
ine and wife was that the latter received a Xethibah and her marriagﬁ
¥as preceded by formal Betrothal (Igiddﬁsi‘n\ while this was not so |
in the case of the concubine. In the early record the purposs for‘,?‘i

VBich the wifs was taken is expressly sﬁated. She was taken"to wife".

(Gen, XXIV,87¢ XXV,208 Judges XIV,2).
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Conclurion,

"The V‘I‘a.‘lmud is an enpargement & iﬁterpretation of the M§8a.ic lawle.. B
The enlargement consists in extended provisions made by analogy &
deduction from the Biblical laws, partly in the embodiment of tkose
forms & usages which had been handed down by tradition from time
immemorial, and which have now ba.coma a part of the law: partly in
new regulations enacted by the SGpherim & later religious & civil
suthoritiesd according to the exigenciss of the changed time and
-olrcumstances., In such terms Mielzinsr dsscribes the Talmud.

With the help of the later law an effort has besen mé.de in the fore-
going to survey Jewish practice over an extended period of time, Clean
lines of development & changs have besn obserged., The later Law sheds
light on the sarlier practice, In the Time of the Talmud there is the.
regular darriage Contract, (Kethibah),and,as in C,H.1°8, there can be |
no darriage without Contract, The Assouan Papyri have yielded similarb
Oontracts,an exauple of which was quoted(v.p. /7 Y.This may not reflect
tonditions of pure Judaism but it represents the practice of ﬁsing ‘.
8uch written instruments in the case of Marriage, Ths Deuteronomist
knows the writtem "bill of divorcement" (Deut. XXIV,1),and it 1\3.
Probable that he has iln view writteny Marriage Contracts,although non%
8T8 available from the period. That marriage was the subject of |
Contract 4in the sarlier period ma\,y be inferred from the fact that

by darriage was created the status which gave riss to definite rights
M both sides., The content of this early Contract may have differsd,
% indesd aig qirfer, from that of the later Contract,but under 1t thé‘

oman hag rights,however slender these rights may appear,& by it her

Matug was fixed, Her rights may well have been larger than those
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set forth in Rxodus XXI,10,which giVes the minimum, It is a note= i

- worthy fact that the most beautiful marriages in the record ars
L;préciselyuthose réoorded in the sarly pafts of our source(e.g,,'
Rachel, Rebekah), which were contracted under conditions that afal'

- frequently representsd as prassing hardly upon women, o
The developmsnts have been marked & illustrated, It haé_baen
shewn how 'bride-price' is transformed into ‘bride-gift'(p.ﬁ7_ ),f

., how¢ womsn ceassd to be treated as chattsls or property & becamefﬂ

- invested with rights. The centracting parties'as-already noted,pgibﬁ

- are at first the respsctive fathers, later the bridegroom & - tha

3;father(or parents) of the bride, & lastly in Judalsm ‘the bride &

73br1degroom.(v.p.’7g ) o :’ -
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Wedding Qeremony(Hochzeit)

That marriage was‘not without its rOmantic f picturesque side is‘fj
clear from all our sources, Emphasis as we havs observed waé laid
upon the sponsalia or Betrothal; in A,G, 43 it was remarked hbw

Jhe effecting of this was by quaint ceremonial, According to an
ancient document,quoted by deissner, (APR,p. 147,note 3) the giving
of the tir@étu was something of an occasion. It appears that the
man"laid his tir@étu on a plate & brought it to her parents",

The Warriage-broker does not mest us in the old records but is
familiar both in Rast & Wsst in later times., Thers is no reason tol
think that mutual affection did not play a largs part in forming ;
| marriags unions & lovelatters are to hand from the early days of.
Babylon( VAB,VI, No.160).

Regarding the wedding ceremony it is not possible to giva;;
an exact amccount of custom as it then wass the material is too
scanty, Dr, Pinches published in 1892-93,in the Proceedings of the
Victoria Institute, a tablet which appears to be the description of]
& Sumerian wedding cersmony. It‘seems, howsver, so fanciful &
POstic that Koschaker is pfobably right in dismissing it as of no

historical value. ip Babvlon
! in Baby

from.Kyr, 307 we learn that there was a particular placse
Whorg weddings took place. This.plaoe was known as the "wedding
houge" , literally "houss of the males” or"of the named ones", It
¥as also called "mAr ban®","house of the sons of ancestors"., It
Tag Plainly a court of registration, The registrar was g 'mar bangf

%n of an ancestor', It was he who performed the marriage. His

house was also known as "bit pirsatum" of obscure meaning-(John"
+&A.Qontracts gletters p. 128),

Ko
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It may facilitate our study of this matter if we consider one or

two p01nts that have attracted attention and ars worthy of notice.ﬁ
They will be reviewsd briafly as they are features more or less
common, They ars a) the Wedding Guests,b) Wedding Procession(Zeffa)
¢} Wedding Tent(Chuppah) d) Wedding Feast.

a) Wedding Guests,

In the first place it will reward us to consider undaer this.
!mading,the main parties, Bride,Bridegroom, Bridegroom's Friend,
There is 1little in our sources to give a complete view of‘these
parties, Probably the custom of the O.T. represent what was general
& in a gathering together of such refersnces as are to be found
there we may get a view of the general practice.

Acdording td Krauss (J.ﬁ.Vbl.II,p.S?) elaborate praparations
wors made to éet the bride in perfect order,much as inthe case of
- modern Arabs (Lane,op.cit. p.170ff). TheA’“W%b'“%mﬁKv&&PPB&PS as
1 esgential here agin Hresce =the brides at Athens wers bathed in |
¥ater from the fountain of Callirhoe- and Plummer finds a parallsl
Probable reference to this practice in Ruth III,3, Ezek.XXIII,40,
iph, V,26-7, The bride wore a veil, a sash(Jer.II,3°),a crown. The
reath worn by the bride was apparently a late introduction: it |
&Ppears in IIIgacc, 1V,8: after Vespasian's invasion it wa.s discon-
tinued but was restored later & the wreath of myrtle is an estab=-
lished feature of bridal attire in iiddls Ages( Abrahams, op. cit.
P+ 195), Jewels, too, she had(Is., LXI,10) and "all her garments
Smell of myrrh, & aloes & cagsia" (Ps. XLV,8):'her clothing is of
"rought gold' (ibidem), It might not be true of all but where it

®0uld be afforded “she'shall be brought to the king in raiment of
sdlework” (ibidemtcp. I8, XLIX,18).




f,,,quaen ﬁﬂal&ki\ was her designa.tion in Arabisa & all strove to yield

her homa.ge in the ceremony(cp. Wetzstein on ‘%yrian Threshing Sledge'
K, D B, Vol1.,II1I,p. 272). A garland does not appear to be par-t of her
v&dornment at firet but latar she wears this also, Her veil she wears .
throughout the ceremony wntil the husband 1ifts it in the Chiuppsh.
Tus Jacob did not discover the fraud of Laban until that moment. .
The bridegroom made himself ready for the cer'emo.rjy with equal ca.re;}
Hs wore a garland(Is, LXI,10:Song of Songs IIii",ll\ on the day of his
wodding( 99707 O7°31 8.0f SongsIII,11), nor did hs disdain to
Wreathe himself in "pillars of smoke,perfumed with myrrh, fra.nkincense,’ﬁ;
"ith all powders of the merchant"(S. of Songs III, A), | |
Botween betrothal & marriage he was exXempt from military service
(Deut.XX;'?) & for a year after mar-riage.(Deut.XXIV,'ﬂ
The "sons of the bridschamber" might include all the gusests but
the Bridegroom's friend or &roomsman( rlld 14/ was the most impqrtanti»f‘
0f the company. It was his province to supsrintend & manage the
Wedding & it was he who conducted the pair to the bridal tent or
Ghamber'(chuppah) . It wag an honour greatly covetad for did not J.ehova.h
act ag Shosbin to Adam? The custom of having a Shosbin appears to ‘ \
Ravs bagn peculiar to Judea & does not appear tc have been observed#
Ih Galiles, At Cana of Zaliles it is the bridegroom himsslf who seems .
% be in charge of the ﬁrrangements(John 11,9). ,
The Sth‘pin probably goes back' to the paranymphs of which we per‘ha'p-é
find g trace in the story of Samson's madriage (Judges XV) & in |

446,42 (Assyrian susabinu) op. Jacob,ZRVW.p.334.

I* may be that in G.H .161 "his griend" stands for something

(ORSY, -
°I'1"98pond1ng to the Shkésbin: the Shdsbin of Jewish custom was some=
T‘timea guilty of more serious misconduct than slander(Krauss II, %




© Bettbeschreitung zu konstatieren hatten, die als familienrechtsgssch

" nordgermanischen Rechten die Besteigung des FEhebetts im Gegenwart

L, |

'“"Ursprunglich waren aber diess Pawanymphen dle Zeugen, welche die

gftlicher Akt gewiss der Offenkundigkeif bedlurft hatte, wie 1in .

der Hochzeitsgaste stattfinden musste und sogar die iindestzahl der
Geschiftszeugen auf sechs bemessen war" (Neubausr, mheschl.f %neSch-
Mdungsgeschichte,p.Gl). According to a Talmudic source quotad by
the same author it was the duty of two paranymphs to sleep 1in the
same room with the bridal pair,assist them in the act of copulation,
& 89e that no deception was practised in regard to the "tokens of
virginity", (op. cit.p.f2). This, however, reats upon a disputed |
readings: it may nevertheless be in accord with early practice when 3
emphasis was laid upon actual copulation. The early narratives in

Yenesis appear to lay greater astress on this matter than the laterv 

records(cp.Gen.IV, l:XVI,AJX‘(IX 30 ¢ XXXVIII,2)

b) Wedding procession(Zeffa).

This appears as a general accompaniment, of Uriental Weddings.
Its practice among modern Arabs ijs attested both by Lane & Jausseh}i
Whether it was always of the 83mS boisterous nature as the zeffa'
of later times may bef open to question. Wellhausen claims to have
found 11ttle or no trace of it in Rarly Arabia although he admits
1t was frequent in &seye: Syria(op. cit. Paks3 ). It is usually exfz
Plained as a reminiscence of darriage by Gapturs, but it may be

8Qually well explained Dby animistic belief & primitive superstition,

¥ith this point the discussion does not concern itsslf.

In the O.H. it ise not mentionsd or referred to but the

°Pportunity for 1t was inherent in the 'deductio puellae in. domum



riti',) and the usage may }aa.ve besn present, Such a custom,however,

iyf is more likely to have been practised outside the city life.

In the A.G. there is no reference to 'zeffa' and according
o this source ths wife appears more frequsntly as residing in her
father's house which type of marriage has no 'deductio pusllae',

In the 0.T. there is 1ittls in the earlier records to
‘indioate such a custom, Rebekah sets out with the good wishes &
_blessiﬁgs of her kinsfolk (Gen., XXIV,B80)} & in due time she arrives
-"and"Isaac brought her into his mother's tent & took R.,and she became .
s wife", (cp. Tobit X,12)

If the sarlier records afford little material the later may

%l to £111 up what is lacking. The bridegroom attended by his !

ompanions(John III,29: cp. Judges XIV,10-11) come for the bride & with

- great rejoicing she is led to the houae of her husband In the streets‘;
iﬂ heard "the voice of mirth & the voice of gladness, the volce of the‘
| Mdogroom & the voice of the bride"(Jer. XXV,10:XVI,9: VII,34). dusic
was not lacking and ths ccoapany with its noiss x dancing resembles ‘
.} the zorpg a8 deecribed by Lane(Mod. Egyptians p.'71ﬁ) « The procession |
s hoaded by the Shosbin with his myrtle branch( X¥1 X1/ 14/ )

| ™ile the 1itter of the bride was carried by kher most honoured f“riends."

] SOmetimeg she was set on a horse or elephant: as the procesgsion moved .

" 0 itg way evergthing -even a fineral cortege- had to give way to it,
1 fabbi g forsook their studies & even kings relaxed a little to take
Pt in the joy of the procession, Wine & o0il flowsd in great abund-

"%, While for music the flute ,harp,zither,castanets, & cymbals were 1

i&ll Pressed into service. The sixty year old danced like a ma.iden of '
 8ix Summers(Krauss, op. cit. II,39-40). If it were night time torch

('tjaces nuptiales) were employed(lﬁa.tt XXv7,1-12),and to the Ghuppa.h



_;fz-fttﬁ"eyvled the bridal paii' whers the "sons of the bridechambér" wé.ited '
fk'w1thout & received the glad tidings of the happy consummation of the
;_mar'rlage(cp. Lame,il.Fgypt. p./77%) )
{ The singing that accompanisd the processicn ,7(7’777,1\(717707’
| gare thea designation of marriage- UMivirs. o
darriages might be, and were effected without this pomp an"d
fceremony("i)gbg fieH 777 Y& to save expense & perhaps publlcity a quiet

3 #yJX)
v,weddlng was possible & equally wvalid,

¢) Wedding Faast,

Again our other sources are silent as to this although A.G. r'efers?;

08 feast & rogulates the disposal of comestible gifts,

1
o

In Gen, XXIX,27, we have a feast that lasted 7 days: Judges XIVJ?,GE_
f‘Pelates the same duration, $obitﬁII,18, doubles this period but ther'e".i'_
lwepe Special circumstances in this case warranting unusual joy. Seven )
lays is the usual period according to the Talmud, |

‘ ACCOPdlng to Prof. Paterson (HDB,II,272) the feast may be one of the

] mmat original fsatures of marriage. "Among pr'lmltlve peoples the public

981 has 2 quasi-sacramental character,and it was quite in harmony with|
v Wis moge o thought to look on the feast, of which bride & bridegroom
Prtook in company with their friends as the rite by which they were
definltely placed upon the conjugal footing”. This would be akin to
E: the ldea, underlying the Roman marriage by Confarreatio. E‘qua]_.ly
4lppim1t1ve however, the writer ventures to suggest is the stress laild

{ vupon actual copulation & the use of 'chuppah'c"hich may next be
§ “Meldoreg,
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d) The Weddlng Tent(chuppah)

| Tho word')ﬁ‘)n occurs three times in the 0,T, although it is not .|

‘employed in connection with actual marriage. In Psalm X1X,5,"ag a
bridegroom cometh out of his chamber", we have the association of
l}huppah & bridegroom, In Joel II,16,"let the bridegroocm go forth
of his chamber( 974 ) and the bride out of her closst( )91/ ),
we have the association of bride & Chuppih.The refsrence in Isaiah

IV,5, is ambiguous as it stands,but Chuppah is hers usad for a

booth or covering of soms kind. Though MDD 97is not used in II Sam,"

X1, 22, the usage referred to is is that of 7)®177."They spread
Absalom a tent -1it, the tent- upon the top of the house & Absalom
went in to his father's concubines in the sight of all Israel",
- Rurther in the Song of Songs I,1R,the word& V> occurs, "our bed is
gresn", the covered bridal bed which as the Arablic shows was original
1y a booth(Smith,Kinship & Marriags, p.199), The house where the
teremony takes place is known to the Talmud as 291N 0°2: ehuppgh
18 joined with KiddG&fn in the blessing & 13 not infrequantly used
% a synonym for marriage. |

According to Krauss the Chuppah "ist die Stdtte des ver-
traulichen Verkehrs zwischen den Brautleuten vor und des ehelichen |
VYorkehrs zwischen ihnen nach dem Hochzeitsmahl", The tent may have
be.en ;)r'ig;ina.lly the mother's tent,as Smith suggests(op.cit.p.200)},"
but ag 4t appears among the Hebrews it is the tent or private place
In Which the marriage was consummated. The central importance of
thig jq 8sen from the fact that, as already indicated, the Chuppah

®UPplied a nams for Marriage, marriage being described, asf the

tentlﬁ& (Wellhausen,op.cit.p.444tcp. HDB.,V0l.III,p.272). In 1ater

Judai gy only the symbolism was retained & the Chuppah became the




cébﬁy under which the-bridal paif stood at ths ceremony: it @ight
‘5éfbrmed by %$he bridegreem-casting a veii,or‘mantle over the.head‘;&
of the bridal pair({Abrahams, Jewish Life in the Widdls Ages,p. 200) .
Porhaps thers 1s some such symbolism in RuthIIT,9, %zekiel XVI,S,
Although no reference to the use of Chuppah as an institution
is found in the 0.T. the Book of Tobit describes something that
clossly represents this ancieht uségs-"and aftsr that they were both ?
shut in together"(Tobit,VIII.4\
Before entering the Chuppah the husband recited the saven nuptial :
benedictions(Tobit VIII,5t Keth., 7b: cp. Lane, dod. Egypt. D. 77 ?
Intering into the Chiuppah signified actual surrendsr of daughtér
Pythe father to the man who becomes her lord as well as her husband;i
(Kidd, 5a) The bride remained in the Chuppsh seven days, the duratiox
of the feast, whence comes the expression "the seven days 6f ner" objt
"of the Chuppah" (Jewish "ncyclo.,article'Chuppih'), Similarly the
¥edding party was called "bens Ghuppsh",consisting of the main
Parties & their respective fathers{ibidem)., The father of the
BﬁdegPOOm was requirsd to build & adorn the Chuppah for his son
- (Sanh, 108a) s0ccasionally the mother might do so(Sét&h, 12b), |
According to the Talmud Chippdh was a baldachin made of precious
Prple & adornsd with golden jewsls of moonlike shape(S8tah,40b).It
¥as latep transformed into a portable canopy resting on four pcles ; \
- %ried by frour youths:even the spreadifg of the 'tallith' over them'%
%uld in 1ater ceremonial,express the idsa of marital union,
According to ueissner (B.®A, I,403) this custom is found in

BMWIOD, and traces of it are to be found also in the Sumerian

civi1isatioh, Using various sources & documents Meissner describes .

?Fmsceremony at Babylonian "treten sie unter Wohlgerticher ein 1n_ga k-

=



93,

hﬁochzeits— oder Bettgemach « 5 biq 8 Tage bleibt der Gatte bei seiner

1jungen Frau,dann kommt er heraus", ‘ " "ﬂé
Similarly Langdon (Journal of Oriental fesearch 19°0), founding on‘
"kallétu' as being derived from the verb,'kalu = confine,imprison,
F&the Semitic usage described in the foregoing, finds an equivalentt"
>h1the Sumerian'e-g-ia} and deduces that there was ths 8ame fesling A?
<h1regard to thse prlvacy of a bride. This he supports by etymological
- ergument, The Babylonian custom may have been derived from the
fv%merian,for while 'e-gi-a' does not certainly refer to a temporary'”;
 canopy,it does indicate a custom of confining a bride to her husbandfﬁ
ghmme immediately after the marriage, According to a young Assyrioloé;
?iﬂ;now resident in Cxford, the Jewish custom finds an echo in C H.‘i
fws "1i¥tu 1nemdu ,after they ware united, 11tera11y they stood togeth—v

%Wm. The language of the Code plainly refers to the period of con-  @?

| finement immediately after the marriage ="from the time they started"

§ 10 keop kouse" (Johns) :"from the time they join hands"(Handoock).This‘t
1cmmention'is gupported by A,T,Clay's Miscellaneous Inscription ,?b,;;
ZVB&col. 5, where the verb'e-gi' is twice employsd in the genss of 2
'?h&ding home a bride', in this case illegally & by force, Langdom
:Nnders this as follows in the opening clauses,

’Eﬁﬁf%ﬁ?i galuifeEZu?an) the‘daughter of a freeman from the streeﬁi

 0-lm-gi took home to confinement
 8d=dg~ni and her father

- U~8ma.ni and her mother
§ Wba an-zuy-us _ knew not of it
etG.

In regard to Barly Arabia Wellhausen remarks "Fur das junge Paar. |

B rird oin besondsree Zelt(oder anderweitiger Gbdach) errichtet,,und

fdhxbedeutsamste Ritus bei der ganzen Hochzeit,davon hat sie dem
sont, (op. o1t. p. 444)



. Arab custom(Lane, sModern Egypt. p;177-8), while according to

i Jaussan the usage is preserved among the tribes of Moabt- "Bans

;'les villes... la nouvellse épouse esté introduite dans la maison
i,de 1'époux ol une chambre ou un réduit quelconque lui est reserve..;;
f dans les campements, un endroit spdcial dans la tente appele hullah

I ost disposd pour la Ffiancdet c'est 1la qu' elle passera huit jours_éﬁé
‘icomptant comme premidre 'le soir de l'entrde': ce te?me ddsigne le f?
{xmmeht ol pour la premidre fois 1'&poux penbtre son é%ouse".(eoutﬁuﬂé

f es des Arabes,p.54)

"And Cain knew his wifef{den. IV,17): stress is laid in thevi
| early narratives upon this actual copulation or coitus, The Talmud’;
 8lso emphasises this: " der Zintritt der denstruation verbistet

}rellgiongesetzllch den Coitus und bedingt dadurch dise Aussetzung\der
'é@huppah(des Trauungstermlns\/Keth Pa,) Examination was usually made[

L

;?Of bride & brldegroom to ensure they wers in suitable physical

;f°0ndit10n(Neubauer,op. cit., p.228)

There is no reference in A,G. or ¢.,Ht., to this custom bﬁ@;f

,?Sufficient evidence has baesn adduced to shkow it was general,
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FORBID?“N D?GREES. '

jore 15 a lawful sphere of marriageg within these civilisations,as
lsewhore we find regulationsias th who.may maryy & who may not.
e ground of the prohibition lies usually in considerations of
_ ;ffinity or cbnsanguinity. Thus we have the list of forbidden degree_s |
: ;vhich may vary in differant countries, In the sapliar records of the
’Q.T., we saw that marriage with near relatives sesmed to be favoured ’&VA

--’"_mar'riage of cousins is very common in Arabia, No such custom as the

:: Iarriage of brother & sister is found in any of our sources, Abraham
findesd was married to his half-sister,a& according to¥ o Sam, XIII,1%3,

Amnon & Tamar might have been united in wedlock, But the later record

'19 not so tolerant, as ws shall observe in ths following.

| It may be simpler here to bagin with the 0.7, & mark the list of

logress as it is giiren in DeviticusXVIII,& XX,11-21, & mark the
glvergences or additions that are to be found in our other sources.
o numbers within the brackets indicate the verses of Levit,XVIII)

A man may not marry on ground of consanguinity
His Wother(?7) -
Sister & half-sister(9)
Grandda.ughtar'(son 8 or daughter's daughter(10) .
Fathsr's sistar(12) -
Mother's sister(1l3) .

; A man may not marry on ground of affinity
& Stepmother(8) -
- ‘4 Father's brothasr's wife(14)
4 Son's wife(15) :
5 v Brother's w1fe(16) t1gee further "Levirate" p, .
‘B Wfe's mother(17)
Wife 8 daughter(sfepdaugbter)
* Stopeon' s daughter -
®Pdaughter's daughter - ‘ s
g fite |

TR

8 sister during j1ife of former (18)

The Talmud extends this list one degree upwards & dqwnwards, In

garq toa’wife' s mother, Talmud does not prohibit Wife's stepmotheri
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~but regards such a marriage as highly objectionable, It would saem

a8 1f a stepmother had not been prohibited to a man in sarlier daya.

‘ﬁiThe conduct of Reuben in Gen, XXXV 22 1s reprehended rather because
f&it took place in the lifetime of his father, Wo3am. XV, 21,WOuld ,;
 f1end suppdrt to the idea that such a union was at least tolsrated in:
-“ljhe earlier period,

Code QOf Hamwmurapi,

§ There is no such list here but there are indications that this source
‘;was not unconcerned with the necessity of such regulations.,l“* 6

i: we have already dealt with & they are not particularly relevant hepé
iunless to indicate that social purity was a concern of the legislator

% 8. H, 157 " If a man lie in the bosom of his mother after(the death)
[ § of his father they shall burn both of them" .

g CH,158 " If a man after(the death of) his father be taken in the
. bosom of the chief wife of his father who has horns
Shildren, that man shall be cut off from his father's
house", (¢cp, Levit,¥X¥,11s Peut, ¥XII, 30&.

Assyrian Lawbock,

53 ﬂmrs'is no parallel hers with the list in 0,7., but if our inter~

4 DPretation of 34 is correct it would appear that in certain circumgtg!
¥ encos 2 man might be married to his daughter-in-law,(v.p.//§)
-§ According to A.G.47 a man might marry his stepmother,

Hittite Code.

& This source is not so alive to moral values as the Holiness Law in
;;YLeviticus,as igs seen in its treatment c¢f the present matter,
C.Ht,189 " Si up homme sa propre mdre viole,punition(a lieu), Si un

§ houms la fille viole punition (a lieu), Si un homme le fils viole,

Punition (a 1lieu).

MaPPiaga is not spoken of here nor is the nature of the punishmen!



Vf’??flw
indicatad, Thsre is no punishment, howsver, in any of these cases
if the parties concsrnad are consenting to the intercourse,
Punishment only enters if force is used in such unions, (190).

A man's stepmothser is barred to him by psnal sanction,only if hls'

father is still alive (cp. Gen., XXX7,22: 23am,X7I,21)

for such offences Leviticus knows only the penalty of death, The

Hittite Codes appears also to have contemplatsd the possible union

of two males(189) bhut this conduct is abhorrent to Leviticus &

visited with the penalty of deatk, (Levit,X¥X,13)

1954 "Si un homme avec 1'dpouse de son frdre couche, tandis que son
frére sst vivant, punition a lisu, (B)Siun homme une femme
libre prend (épouse),puis ds mdme sa fille il prend
sexuellement,punltlon a lieu, (C) Si sa fills 11 prend
(epouqe\ puis sa mare ou sa goeur il prend sexusllement,
punition a lieu."

~ The first case is adultery & is dealt with undsr that aspsct of

- the subject.(%fuuﬁ A mother who is taken to wife has# the right to

?Protection against her own daughter, & the daughter who is taken to

. Wife has the same right against her mother or sister., This right/ 

- the man must recognise,
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DISSOLUTION OF MARRIAGE, ‘ AN

?ﬁérriage was dissolved by akX ®eath b) Divorce c) Desertion, With the
§ rirst we do not require to concern ourse]ves here an it has been
{yreferred to in connection with the provision made for widows & the '
i;fegulations anent wife's property,

PDivorce and Desertion.

foncording to the Sumerian Family Laws the wife has no right of divorg

if& in the event of her sesking to leave her husband she is to be

_"": drowned (3G 8). N
 § In the C.H,,however, the matter is regulated with more

%Edetail. According to C.H. 137 which deals with case of Sal-Me and

: %émetum,while the man has right to divorce he has tc return the doWry

ii‘&pr'ovide alimony for his children,who follow the mother,and when EYTY
,‘Lﬂmy are grown up she is entitled to a portion corresponding to that
L0of a son, C.H.1%8 shows that a man could put his wife away on ground. |
0f her sterility but he must return her tirhitu & dowry.According to f
139 g
C.H,q@e if no tirhdtu was given he must give 1 mina of silver,if he
L 18 an amdly,1/% mina,if he is a mu¥kdnu. " Samad-rabi hat die Nardm-
veratossen, Ihr....hat sie gezahlt(%?); ihr Sohewdgeld hat sise erhalt-f
. Wenn jemand die Nargmtum heiratet, soll Samag-rabi kelnen u'fi.nspr-uc;
orhoben, Bei Samasd,Aja,.arduk und 71n—muballit schworen sie", (H.G
111,13) .
: As slave is not mentioned it may be inferred that he had not
B the right of divorce.
3 But divorce was easier & less expensive if the wife was at
5;fmut@14l).bﬁe could send her away with empty hands or rsduce her to
ii?um position of slave, This has a parallsl in 142 when something of -
i?asimilar right is conceded to the woman, &ccording to this she mighté
.ﬁfbejustified in refusing "Jus Connubii", and if, on enquiry, she is

¥ found to be justified in her refusal, she is guiltless and/




gets release, taking her dowry back to her father' house. 1In

j‘ {this case tirhdtu 1s not mmtionad, nor does she raceive m
fjfrom her husband. In 143 however, we have something that reminds
us of SFG 6 "If she have not been a careful mistress, have gadded

3
E

k. f_a,bout; have negleoﬁad her houuse, and have beiittled her husband,
ﬁhey ghall throw that woman into the water" But sickness or
“ehronic disease was not a reason for divorce: the man might take
7; fgnother wife but ke must keep the B‘ck wifs as long as she lives v
lnd may not divorce her (148). But 1f the wife prefars to return
to her father's house she may dcso and take her dowry but no
jilizony is provided.

Desertion might be wvoluntary or involuhtary. The former might ;
e orily a form of repudiation, A man might s mply run away and |
ivoid his marital obligations: his wife might marry another without
§lar of his return, He has no claim upon her (136).

[ Desertion,on the other hand might be involuntary (1%33). The
f}usba.nd is captured but there 1s maintenance in his house: wife
1;5 talg case may not remarry: if she dues theayshall throw her into
: the water (133 A), If on the other hand there be no maintenance
ghe w2y remarry (134); nsvertheless if he be a captive and his wife
; l;ﬂpr‘ovided for and she remarry and besar children, on his return he

' 1””'5’ reclaim her though the children of the second marriage belong

j,: :t° their father.

A. G.

‘ @VOPco here does not occupy much space. It 1s a simple enocugh
-_-tter' and sesms to be entirely the prerogative of the husband.
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Qi,un houms repudis ga femms, 8'il lui Pldit il lui donnera quslque
ose; 8'il ne lui plalit pas rien il lui donnsra: elle sortira avec %-

lo vide" (38), But if she lives with her father & is repudiated,

1ilo the husband reclaims his 'dumaki' he cannot take her tiryﬁtuf "

lls et filles elle n'approchera plus"(2).

f?%svrtion,on the other hand, is dealt with in great detail & the
‘fﬁguutions hers are more complex than in C.H.

 #§%&9 might bs voluntary or involuntary, The first part of 37 seemst
:‘@contemplate a cage of the former., Here s wife 1s left unprovided

5“ if she has children she puts them to service & waits for her

sband, It is doubtful if she is allowed to remarry, But if'ahe'be_

,gﬂmut children she must wait 5 years & then her marriage is held to

ﬁ The period of 5 years is reduced to 2 years in the
'f;“OOf the wife of the captive who has neither father-in.law nor
$ildren, In this case it appears that the returning husband might
¥ fuus hig wife,no matter how long after the stated period his return .
7 Do, In the case offune ekallait du palais" it is again doubtful -
Flher remarriage was permitted at the end of 2 years, (4

o
H{inthis case no provision has been made by the husband for his wifg
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if she im an ekallaitdu palﬂu
145

X for mainteuance and L they provide

~She appeais to the authorit 1
gome form of £=3§20 service; 1f she is a land-worker they give a
' sultable aliotment and subscribe the cobditlons of tenurs.  After
;‘the lapse of two years she 1s declared a widow and she may ﬁiaréy; ;j
i Yevertheless if later her husband returns he may resume his own
Enwife but leaves any children she may have begotten to her sscond
;vhusband'to their father. The field he will pay for on the cOnQ
jditions subscribed unless he returns to the king's service. on
Nhis death the land must be restoraed (4r), It is perhaps open to

question what the last clause refers to and if it is in its proper.,:

ﬁposition hera. _ o
. In this matter of forsaken women it is not surprising that

}lpecial consideration should be given by a military power to the

. ¢a8e of men captured on military service.

HITTIT® CODE.

ﬁ* Doubtleas the right of the husband to repudiate his wife was
:ihlvogue among the Hittltes although no di stinct regulations are
“8lven thereansnt. But according to Bogh. Stud. VBII 33,53,55,

. the king of the Mitannl 1s recognised by Shuppiluliuma as having

the right to repudiate his daughter who is given as wife to the

" formerp, It was a right in general wvogue and deeply rooted in
f”l these civilisations.

In marriage without "nﬁéita" divorca is recognisad though how
f@tis brought about is not delared (C.Ht 31-33). The parties
Uvide the goods and the wife takes ome g{1d. 1f that was so in

Wrriages of the inferior classes it eould not be less so in the
%238 of the superior classest whence we infer that divorece might

i



Jeby mutual agreement Probably the system obtaining in this respect

1

gﬂd not vary widely from that in C,H,, but we have no ground for

feciding the question,

The problem of the forsaken woman is not mentioned,

OLD TESTAMENT,

§lie oarly practice seems to have bsen very simple, The husband had theri
}mht of divorcs & could send his wife away at pleasurs, A story like
f@mm of Hagar shows the hardship of the divorced woman's lot.(Gen.XXI;.i
:944)." Ani Abraham ....took bread & a bobtle of water & gave itvunto, }
fisgar, putting it upon her shoulder & the child, & sent.her away," Hang
;@fcourse, was only a handmaid but it is questionable if the matter was
iMPe:iifxlcult in the case of a man's wife, ? ubtless if she was of the‘
%Fw ¢lan or sept, and her parents wers at hand & able to protect her
:i%y might,at least, prevent hasty divorce, |

fhe Deuteronomist found hare a situation that required regulatioﬁ;[

ut, xxv,1,2," When a man hath taken a wife & married her,& it come to
| pass that she find no favoutr in his syes,becausse he hat
found some uncleanness in her,then let him write her a
bill of divorcement ( N 2?7 ¥9%) & give it in her
hand,& send her away out of his house, And when she is
depar}ed out of his houss she may go & be another man's |
wife,

 3“% a certain‘measure of protection is introduced for the wife. The

Efnalone can give the bill of divorcement but it must be for a suffic-
ent reason, The writing of a N 0°7D 790 yould take time, mors time
i?ﬂlthe gpeaking of a hasty word of dismissal, Thus there wa.s time f§

¥ reconsider the matter, According to Mishnaa,
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'*l'. Gittin, Ix 10, the cause could only bes ssxual immorality(Shammai)

. though the school of Hillel, by various refinements, allowed most
:"trivia,l matters as cause of divorce. The latter view prevailed al«th"e‘uf
‘,;;n.lthough it is noteworthy that in Watt, XIX,3-9, Jesus adheres to the

| view of Shaummai., ‘
g The right to divorce at will is first definitely

'irestricted in the 11th century A.D. when at Mayence it was enacted a.‘s.v
follows: " To assimilate the right of the woman to the right of the.
v manks it is decr’eed that even as the man does not put away the v}ife
except of his own free will, so shall the woman not be put away

| except by her own consent",

W The Assouan Papyri(1l5) show the woman as having certain rights in
f tiis mattor but it is doubtful 1f at this period she could do more
?i"than force her husband to grant her divorce ( ?X74&), The case of

] “;Salome, who sent a bill of divorcement to her huisband Gostobarus, is
f"&n exceptional case & the historian is careful to add "this was not

| according to the Jewish “aws." (Josephus, XV,7,10)

. In the later period divorce could not be hasty for the wife was

§ Mrotected by her Kethlbah.(Kidd. 6a) In Rabbinic Law there were 4
kinds of divorcet-

§ (1) By mutual congent,in which wife receives her Kethiibah

$ ) By nusband where wifs is guilty: wife forfeits Kethlbah.

EZ; On petition of wife: 1f husband is guilty,court grants divorce.

By court itself without petition of either party, even though
they desire to abide in marriage. (M ubtyuses, "“‘*;"f““W' Diirre?

The wife never obtained the right to give her husband a "get",but
-..' :_'.Ihe could enforce him to do so. According to Shilchén @Ariich the
¥ lowigy husband may give 'get' on 7 separate grounds,while the wife

§ Y secure it on 8 grounds (Eben Ha‘Ezer) . In the same way the
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gourt may dissoclve a marriage for four separate reasons, Into

Ehé detail of this we need not anter, but it marks the development

iumt has takén place between Exodus XXI, 11, and the Talmudic period..

| The Deuteronomist introduces two further restrictions of thei

f_:'man's right in Deut. XXII,1%- 19 and XXII,®8-29., If he falsely |

é?wcuse her of antenuptial uncleanness, or has ravished her before

;huwiage-in both cases he is deprived of the right of divorce.

E% these the Mishn8hadds three other instances. He is not permitted.
ﬁ}odivorce her (1) when she is insane, (Yeb.XIV,1,) (2) if she is in

| %qﬁivité?{gaggwﬂis duty to ransom her at any cost, (z) when she is |

lﬁrnnor,so young as to be unable to understand or take care of her

Freotr 0 Fitiien, 141
4 According to Deut.XXIV,1-5,a man might take back in marriage

ﬁiyﬁ divorced wife only if , in the interval,she had noty¥ besn married
ioanother. It is noteworthy that Hosea 111, 1 & 2 Sam., 111,14 seem\f
a%ﬁobe unaware of this law, This is contrary to the practice of Islam
ﬁM£h does not allow remarriage unless in the interval the wife has

éﬁMTied another man, But according to Mishnéksuch marriage was not.

1) 1f woman was ‘divorced on suspicion of adultery., (Gittin,4,7)
2) " " because she had subjected herslf to
obligation of certain vows(ibidem)
3) if woman was divorced because of barrenness(Gitting,8) -
4) if third person had guaranteed payment of kethiibah (B B, X,9)
5) if husband has consecrated all his property tc religious pur-
poses subject to wife's kethUbah ( Ar,VI,2)

:?naddition she could not marry her paramour or the messenger who
>1Mm%ht her'get! (Yeob, 2,9): an interval of three months must elapse
}ﬁbre her remarriage(Yeb. 4,10: cp. Iddat in Islam)

j:mechildren of the divorced woman remained in her custody but
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7dy of boys after sixth ybar of age could be claimed by father,

sth, 65b, 102b). Hagér takes her child with her when Abraham . S
tnds her away.
1 The Bill of Divorcement in its sl mplest form is found in
Lﬁka‘II,Q "Ske is not my wife: I am not her husbai.d"
‘élater dudaism the form is more elaborate & the regulations anent
‘preparation ars equally slaborate., An exampls is her given, ~ 

nh the --day of the wesk and -day of the month of-- in the year-- since
the creation of the world (or of the era of the Selsucidas), the era
ccording to which we are accustomed to reckon in this place,to wit,ths
0 Of == do I -~ the son of -- of the town of --(and by whatever
tther name or surname I or my father may be known,and my town & his ,
own), thus determine,bging of sound mind & under no constraint; and I
0 release & send away & put aside thee--daughter of-- of the town 0f--
1um by whatever nams or surname thou & thy father are known & thy town
this town), who hast been my wife from thme past hitherto,& hereby I
b release thes & send thee away & put thee aside that thou mayest have
Proission & control over thyself to go to be married to any man whom
120U desirest, and no man shall hinder thee (in my name¥ from this day
0rever, And thou art permitted (to be married) to any man, And these -
fresents shall be unto thee from me a bill of dismissal, a document of
9loase & a letter of freedom, according to the law of Moses & Israsl."
: ~---thes son Oof --4,Witness, 2
-——— Do, - Do.

; Dasertion, |
#ihﬂ@ is 1ittle anent this in the O0,T. The position of the widow &‘the
,;ﬁ”MMn give rise to many of the humane enactments of Beut, but he gives
‘%§°Pegulation gimilar to that in G6,H, and A,&, Eut that the problemf‘

%éﬁﬁted is evidenced by the attention devoted to it in the Talmud. Thef

]

theha.r-dship was relieved by the acceptance of less than the usual

P

81 proof, One witness instead of two might suffice: even women



;fﬁaves could be accepted as witnesses here( Yeb. ¥=5g, 16,7) :
Liﬁarsny evidence might be deemed sufficient or sven 8 wall groundedf?
}}ﬁport(seb.;6,62 T. Yeb;'lgga). The situation was all the mors urgeni
;ﬂmn it is borne in mind that betrothal was re&lly a9 binding as
‘gwtual marriage & that an affianced bride could only be relsased by
::g"gep" or by proved death, The problem bacame very pressing in the
‘éémdods of persecution & in the time of the Crusades, (Neubauer,op,
Feit. p.199).

tﬁ That all this of the Talmud refersf to a mattertthat has long been
folt as a problem we are warranted in concluding from the occurence

f the same root- ]4Y - in Ruth I,1%: " Would ye tarry for them till

hey were grown? would ye stay for them from having husbands?

brious concern to the legislator, more serious if she was encuhbered
Pith children, The Talmud (Ket., 107a) enjoins provision for her="so
bsrnimmt das Gericht seine &fiter und versorgt und verpflegt seine
hMﬂ & the Bethdin could make similar arrangements to those of A.G., 

-4 bt it is «doubtful if this was done in the earlier period,

Sunnmary.
The right of divorce was in the hands of the husband, and was
Pcised with a large dsgres of arbitrariness. In tribal 1ife such
,ﬁathat of the early Hebrsws restraining factors might be present\in |
W propinquity & protection of the wife's kinsfolk., Where this was.
lu&ing her case might be very grievous ,as may be seen in the case of

et

8r, In a developed civilisation, howsver, this right of the man

s adjusted to other rights & duties, and so we have the legislation
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‘ﬁammurapi, which is the most advanced of all these Oodes, The

%iﬁzra & Neohemiah & ialachi, The Assouan Papyri reveal a new view of‘ )
;{?matter & the Talmud makes it the subjegt of careful regulation,
ﬁmvwe 809 Judaism adapting, in various ways the old right until it
lius its arbitrariness & becomes eventually a right of both parties,
;;¥A.G. appears nearsst in spirit to¥ the early record of the 0.T.: .
?right here is as the o0ld patriarchal right,6 although the woman is
;Ewholly unprotsctad. But her rights, as ws have ssen, are few. In
,f@h & the civilisation it represents ws may assume that the customary.
é@tof the man is reoognised but heres also thers are elements that )
ider it likely that the wife was¥ not without rights in this matter.
gepractice of desertion is not confined to ancient times & it gives
éeto problens, both moral & material, The latter alons concern C.H,
: éstate is concerned only with the visible means of support, A.g, 18
%Bconsiderate of ths wife & unduly careful of the husband's interést;
Eme case of soldiers, as one might expect in a military empire, it
EWSan excess of consideration, Arnong the Hebrews such regulations'maj
jﬁhave been necessary to the same extent: they were neither given to
ﬂmual expansion nor military conquest in early times, In the later
de the matter became an urgent question on account of the militgry
Wsions of foreign powers,the Diaspora,& later the Orusades & medisev.
Mreecutions. Thus legislation on the subject continued through the‘f4

Wd until after the w#iddle Ages.
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MORAL SUBVERSION OF MARRIAGET®,
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L Adultery.
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Adultery, : \ B /08,

‘This is the moral subversion of marriage & is regarded seriously by
- all our sources,

Codes of Hammurapi,

B CH, 129 "If the wife of a man be taken lying with another man they
: 3 shall bind them & throw them into the water, If the

- husband of the woman would save his wife,or if the king
would save his male servant (he may).

;;HThis would suggest by the language used that the pair were taken "in
é;;flagrante delicto". The penalty is death although later the form
;évaried;casting from a tower or slaying with the sword were othof
methods of despatching the culprits,

ﬁﬁm wife may clear herself from suspicion on the part of her husband

:vlby taking an oath(131): but if a 'fama' has spread abroad regarding |
2\iher fidelity she must go the water & submit herself to the ordeal,

; ;If wife has so far forsaken the path of virtue as to bring about her
{glmsband's death for the sake of her paramour she shall bse 1mpalea(152
ic H, 133A("1f a man be captured....) if that woman do not protect

her body & enter into another house they shall call that
woman to account & they shall throw her into the water,”

fgnhns is the case of the wife whose warrior husband is absent but
L 10 whose house there is maintenance.

;ACG. to Johns the punishment in 129 is better translated " they
L %hall be strangled & cast into the water”,

i,
B

.Intercourse with a daughter is barred on penalty of banishmont(l*4).

Assyrian Lawbook,

‘i There are several enactments in this source, A.G.,13 is simple &

i} direct, The wife makes a rendez-vous wlth another man who knows shei

271”& maried woman, "On tuera 1'homme et la femme",15 deals with

%camiof hudband surprising his wife & the adulterer in the aetz1hQ
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est of

‘slay them offhand & the i&w will hold‘him guiltless, The .r
this article may have been interpolated, as Koschaker thinks; it is
g8 direct than 1%, He may have them arrested & convicted & aftep‘
udgement given he may slay them,But if husband modifies the punish-
mwnt to mutilation in case of wife, he must modify it also in the
[oass of her partner,in which event he contents himself with the
i;metration of the latter., If he absolves his wife, hs must also let
.ﬁn'partner g0 scatﬁiess. |
%;nboth thess laws the jurisdiction seems to be in the man's own
éiumg & the execution of the penalty, even after judgement of the -
;xwurt.

\}fh114 the question of intent is emphasised:if the adulterer knew
ég@ewas married the penalty shall bs appointed by the husband for
%?ﬁh. If the man was ignorant of her status he is fres,& the husband
;;kﬂﬁ with his wife as he sees fit,Accatto 17 on a fama' arising'the'
faﬁm must submit herself toc the water ordeal. But to prevent the
igﬂﬁmsring tongue, the man who raises such a report & does not sub-
faﬁumiate it receives 50 lashes for his pains(18).

{iﬁcase of rape of a married woman she is free & man dies(l?j. But
%?mﬂdmes the woman took the initiative in an intrigue: the man in
‘;Fﬂﬂcase is freslbut if he has forced her the same penalty is laid
EWWlboth.(ls). 23 deals with procuring of a married woman & regul-
ffhﬂthe matter according as the parties were consenting & acting
éﬁuhintent. If they all were cognisant, the adulterer shall suffar
??apenalty of adultery: as the man deals with his wife so shall the

‘£:”Mmess ba dealt with, If the man does nothing to his wife,then
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while the other two reap the reward of their wickedness in the

urpenalpy. If she does not confess it, the man may punieh his wife
5&9 sees fit: her confession or the lack of it dognot alter the |
~i_‘teof the others, 24 1is another complicated case which concerns two

ol ns& two husbands, The wife of one by her suspicioms behaviour

@ ngs suespicion uponecthers, The Law regulates this by a combination
ﬁi{ﬂextalionis',oivil law & religious ordeal,

ié{;penalty for adultery in the Lawbook is death although that penaU7

"Wy be modified, The Book takes cognisance of intent & consent, Sum-

“??yjustice may be-executed upon the criminalss: otherwise the offence

‘jtbe duly proved bsfore competent authorities,

Hittite Code.

A _t.lgsA, which we have already cited(p.97) deals with adultery of a

giﬁM$h his brother's wife:"punition a lieu",although the Sode doss
hMicate further the nature of the punishment, (cp.lLevit,XVIII, 16)

w; deals with raps of a marrisd woman:the man dies, If however, the

'Aiﬁmw done in a house, where presumably, the woman could have cried

éﬁF&Prooured assistance,it is redarded as done with consent & is

‘:;“PY. Both die in this case, & 1f her husband takes them in the
Eheﬂmy slav them on the spot with impunity.

‘Fif the man wishes to save his wife he can do so: he brings her
~:“thedoor' of the palace’& makes known his request, In this event
Nslaves(brands the head of) her partner. If he desires that the
ould take its course then it doss so. "le Roi les tue et le floi
 falt vivpe,

‘Y ?Bagain, ag in A.G;, the jufisdiction in this matter seems largeiy‘ }

S \l

tted to the hands of the man. But when it is brought to "the
n°fthe palace” it is treated with due legal form. Doubtless‘alsq"
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» he husbahd's execution of juatice in summary form wag within the

urisdigtion of the public Law., It was a delegated power both here

& in A.G.

0ld Testamant,

;y;Adultery is expressly forbidden in the 7th commandment(Txodus XX,14)
<1y ' : -
§ "The adulterer & adulteress shall surely be put to death" (Levit, XX
{ ,‘s 3 — “
.ﬂﬂlo)cp. Bzekiel,XVIII,11,13 "he shall surely die". c¢p,Rzek,XVI,38-40,

’

T:}Whether' the extreme penalty was exacted is doubtful (Lightfoot,Horae

fiHebraicae ad datt, XIX,8), Rzekiel in XXIII,2%5,appears to suggest
y;mutilation as af form of punishment for this offence:"theyf shall

take away thy nose & thy ears",a form which is reminiscent of A.G.

vBurning was probably the earliest form (Gen, XXXVIII,?4,"Bring her

orth & let her bs burnt"), This assuredly meant more than branding

-~

8 a 8lave,

Dsut,XX1I1,22," If a man bse found lying with a woman married to a
husband, then they shall both of them die, both the
man that lay with the woman,and the woman: so shalt
thou put away evil from Israel”,

Deut, "" 923," If a damsel that is a virgin be betrothed unto a ,
husband,and a man find her in the city & lie with her
then ye shall bring them both out into the gate of

" that city & ye shall stone them with stones that they
die",

;;imm punishment in the former case is administered by strangling: in ‘
}f;um latter by stoning, We may infer from this that the woman in Johh
;2 WII,1 was a batrothed virgin, Buﬁ though the 0,T. i3 =0 unambigﬁoua
f?}nits denunciation of this sin, it is questionable if practice to

ﬁ‘i”W large extent followed the courss enjoined.

jfﬁﬁviticus XIX,?0, deals with the case of adultery with a hondmaid -
;ib@hwthed td a husband, "She shall be scourged: they# shall not.bdéﬁ?

?m to death, because she was not free.And he shall bring his
Tog
: SP&SS offering unto the LOrd ¢
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the case of HoBSea there is no mention of a death penalty for the

%hlgss wife, In later Jewish practice the pesnalty was divorce &

;foffeited her dowry. Joseph who was batrothsad to Mary was "minded' 

::mm her away privily"(Matt,I,19),

| Ordeal of the Bitter Water is appointed in Numbsrs V,12ff., to deal
tha case where the-husband has reason to suspect his wife of adultery

rﬂgsno witnesses tc prove it,

;ﬁthe conception of adultery we may say of all theses sources that h -

5{5woman could break only her own marriage by adultery,while ths man

:{mﬂy guilty of adultery as he broks another's marriage, Free

.‘rwourqe was permitted to men with other women generally,save

‘; Rd womsn, A married woman,on the other hand, could not have

.§SMOurse with any other than her own husband without being guilty

“@ultery, A man's promiscuous intercourses might lead to an action

amages(Exod.XXII-168,Deut,XXI11,29).
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LEVIRATE MARRTAGE. o

This institution is found in the O0.Te,AGoand the C,Ht.,but is

ot mentdoned in C.H., It is common to many civilisations and geems

s common practice in widely separated peoples (Ffrazer,Folk-lore of

the 0.T.,11 263£f.) We shall deal first with 014 Test. beginning

Tith the regulation as it is given in Deut.” %44, to this a right
asconceded to the widow in certain clroumsfances ,although it is not |
.faright anforced by legal sanction: nevertheless it may be sustained
ﬁysomethlng that had almost the force of a legal sanction, the
toremony of Challtza ( 7YX?%M). The force of public opinion and
,_ﬁposure to contumely of the kind mentioned would detor a man in most
hees from avolding performance of a duty which he owed to his brother
-to faise up seed for him, Desut., i3 not concerned as to whether

o "iabham" ( T1”) is already married, or betrothed or celibate;

8 law operates without respect to such considerations,

The purpose of the enactment of Deut. may be best understood
Miter 5 study oftwo passages that illustrate the custom which are both
dear than Deut, =-Gsn.38 and Ruth,

Inthe former of these we ses the custom oferating. Er the first

JUsband dies and Judah says to his son "Go into thy brother's wife
‘mx“draise up ssed toy thy brother",.There is no mention of Ghalitza
((I“ and it is the father who directs the matter- although Onan is
? unwll1lng to show fraternal piety the ‘patria potestas is too strong
% &Phim to refuse., But he spills the seed and¥ "the Lord slew him ﬁlég
1 tthe custom still operates although Judah is unwilling to risk his

? hhﬁ son Shelah, But Tamar has a right to expect marriage with the‘”'

”t Lrother of har late musband although she may have to walt "til

e 4 o e S L

my som bezrc_:wn,"' 743877 to AG Such & son
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be at least 10 years of age, and a nubile age. 18 hare

iggasted. But when the uarriage 1s delayed unduly Tamar resoris
guile and finds herself pregant by Judah himself, and guaranteés\
the fact are in her possession. It is the dénouement that is

et noteworthy "And Judah acknowledged them and said she hath been
TN righteous than I: because I gave her not to Shelah, my son"

tis equa.ly noteworthy that Tamar as a levirate widow is guilty v
adultery in the Jjudgemesnt of the writer, Judah admits that he

3 idone;emething wrong and it is questionahle if the early story |
}ﬂly meant to condemn Tamar for her actions though the later writer/

boa, A verse like Ruth IV,12, "And let thy house by like the houss

Take the seccnd illustration, Here we have the same custom
tmmgh we find an estension in the range of its operation. It is
;NUection to state that it did not operate in the case of Naoml's
_ﬁJ@ﬂ: they may have dled at the same time or in such circumstances
<;j§ﬁme andplace as madeiimpossible to obgerve the custom ofﬁLevirate.

”gﬁbOHIRnth and Orpah are childless we may presume that both hﬁsbands

2

giﬁdeariy. Naomi's words clearly imply her knowledge of the

o f° lssaggested — "Till they were grown, (Ruth I,13).

The point to observe in this case is the extension of the scope

-

N

,g;ﬁmh which the law operates. In the first story the duty falls

w??nthe brothers in tke order of seneslority and from the story in -

& ©°°0els it. XXII,23 £f) we may infer how 1t was ordered. Here

?geare no brothers left but the duty appears to devilve on the
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¢t of kin, & failing him, it passes to ths next again after the

mer has shed his right in formal mamner(Ruth,IV,7)., furthermore
vﬁNy of red@sming the inheritance(RuthIV,5). The purposs of it in the

yords of SBoax "that the name of the dead be not cut off from among his

Rrethren & from the gate of his place", (Ruth,IV,10)

i&nﬁ ge conforma dans la limite de son pouvoir'h la loi 4du 15§ibat".

agkﬁwe name should perish & that he should have no posterity. a measure

fi_fthat calamity is sesn in the joy that graets the birth of a son,

;éther in the story there may be traces of an older idea,that when a

T%mmlII,?:XVI,?l: 1 KINGE,II,El) but it constituted a right & pro=-
bction for women., That this right & protection could have a very wide
Mge is evidenced by the story of Ruth wherein we have the additional

b

?j’%&that a man's name & his inheritance ars not to be separated. The

5im“5tral acres that ars in question, A story like that of Naboth(Q 1
i

: ,'.’.“

bt
fl

it

iz‘gSXXI) shows the strong bond that existed between family property
vaons "Dans ce pays on ne congevait pas de famille denude de ; o

§ib”moine foncier" (Cruvelhisr, op. cit. p. 530)

;Asmar the purpose is "to raise up seed to thy brother" (Gen.XXXVIII,B)Q

@bruvelhisr, Revus Biblique,1925,N0.4,p. 528). It was a calamity that a;

.;i@Mn is married she is given not only to a man but to his family % has|
Qﬂaim to marriage which is not exhaustsd or dissolved by the death of
89T husband, It may not be an idea so claarly expressed as the corresp-

ﬁﬁhg idea of the inheritance of wives of which we find traces in 0.7,

%! that the brothers are liming in indivision reveals that it is ‘the |

there is not only the duty to marry the widow but there ls the added

There is no nesd to concsrn ourselves¥ with the origin of the ﬂeviratq

t only with the reasons for its observance in Israsl, In the atoryEOf

1

1
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rent in

Al

;t idea may be latent in the story of Tamar & it may bs inhs
: e'Hébrew word ® L, Lhe purposs of Deutt, is to protect the widow: her
lot must have been hard enough. " The widow alone was benefited‘by the
law: & it is a fair inference th&t her interssts were here the law-

| yyer;s care",(I.,%attuck, Studies in Jewish Lit., 1913,p.213) .Without

.E{m:heir the widow could have no claim on har deceased husband's proper:
.iéw;ﬁaomi in Ruth(IV,3) seems to deal with the’property but generally/‘
\i&umy were excluded from inheritance & the later Law confirnms this(Num.‘
iimuqx,s-ll)f“ESS? to Num, XXVII,8, the sxistence of a son or daughter
ilmve her that right but in the Deut., leglisfation only the existence of

;*&son could assurs her maintenance from her husband's estate(ibidem,
fou4), -
3 Is, I,7;4icah II,9;%x0odus XXII,22, show how hard the lot of

;ﬂdows might be, 2KINGS, IV,1, give a partisular exampls & Deut. by.‘
g;ﬁuw roferences shows that fhe problem was urgent(Deut.X,lB:%IV,BQ:
;;nﬂV,IQ). In the Priestly documsnt the position of the widow has
“1mmoved & wo find daughters capabls of inheritance in the absence of I
.ﬁﬁson. dgprriage with a brother's wife is banned by Lévit.XVIII,ls? but
ﬁﬁmn. is plainly unawars of such a regulation, The changing conditioﬁs :
#i“dnmde it possible to let the older usage fall into desuetude: women ;
gﬁﬂ% pProtected in othér ways & wers no longer ragarded as property.f | %
:Emﬂﬁtzé'became a form although it was generally required,but into ﬁhe é

$"%inements of Rabbinic Law we need not enter. For latsr Judaism it

N S

vﬂbﬂtall meaning:"the woman is no longer a chattel belonging tuv her

-ﬁ humnd. To consider her as such may at one time have served the purpo
ig Shsuring her welfars but her rights are now guarantesd by her fully
‘Q;T%nised status, The whole basis of the 1nstitution has, therefore,

on away & its usefulness has gone". ( MattucK, op. cit, p.232) ..
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Aésyrian Lawbook,

G.31 Si un pbre & la maison dy beau-pore de son fils du bibli
a amsns, portd, la femme n'dtant pas encore livree- si son
second‘fils dont la fsmme demsure dans la maison paternells | ,
vient a mourir,- la femme du fils mort & 1'autre fils qui a la -
maison du bsau-pers a porté(certain(cadeaux Y,i1 la donnera
en mariage. Si le maltre ds la fille qui 1l'apport a rgpu,é «
livrer sa fille ne consent plus,-s'il lui pldit, le pare qui
1l'apport avait fait, sa belle filleprendra, et son fils la
donnerat:-et s'il lui plalt,tout ce qu'ilavait portd plomb,
argent, or, non les aliments,en capital il reprendra:-
aux aliments il ne touchera pas,

The main point to be observed here is that we have Leviraté
in the case of ﬁhe widow, It is not said that she 18 childless
but, simply, that the father has a right to give her to his |
son whom he has betrothed to another, With ths question of the
latter's disposal we need not concern ourselves medntime.v

.32 81 quelqu'un & la maison de son beau-pére a portJ des cadeaux
ot 8i sa femme vient a mourirj;-et si d'autres filles du beau=
pere existent, avec le consentement du beau-pdre au lieu de
la. femme morts, une fille du beau-pdre il peut épouser: et
8'il veut 1l peut reprendre 1l'argent qu'il & donné; bld,
mouton et tout ce qui est aliment on ne luil rendra pasg il /
recevra seulement 1'argent,

W¢a,34 Si une femme demeure (est mariée) chez son p%re, 81 son mari
meury et sl des fils existent........s0n........;....8081l0n...,
veeed 80N CHOIXevsorevecassnenssncesedtoncia,..8 8O0 boau- |
pdre comme mari(%) il la donnera; si son mari et si son beau-
pbre meurent,et si elle est sans enfants slle devient veuve,
elle ira ol elle voudra,

G 44 sSi quelqu'un du parfum sur unse tdte a versd, ou des hiruppdtt
a apporte ,si le fils a qui on a promis une femme meurt ou dis
disparait,parmi les fils restants (du pere),gepuis_le plus -
grand jusqu'au plue petit qui aurait 10 ans,a celul qu'op vouQé“
on la donmnera, (line 27) Si 1ls pbre meurt et si 1ls fils a qui “|i

BRI R

X

une femme a &té promise megrt aussi,s'il y a un petif- file du i
mort ,ayant 10 ans,celui-la dpousera (la fille), Si & la ° ;
limite ds 10 ans les petit-fils sont _plus jeunes le pdre de 1la
fille & qui 11 voudra,la Jonnera,et a son gré; retour (de = fi
cadeaux de fiancailles) -a &galité rendra. (Line 7%8) S'il n'y‘lf
a pas de fils,tout ce qu'il a regus: pierre precieuse et tout, ti
sauf les aliments,en capital il rendra; les aliments 11 ne
& rendra pas. S IR
}Inthess regulztions we are dealing with something that only faintly .§;

Msembleg the law of Deuteronomy, But we may £ind something here that ||
i I'e"i‘e'll‘l’bleg what we find in the older story 2% fahars R
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w the firset place “evirate of the widow is not referred to exoept\"

article 31 where thef wife is in her father's house & her husband'

vﬁewoman is a widow, The word 'adSatum' is applied to a betrothed

ﬁitwo-sided or reciprocal Levirate in regard to Betrothal,

§ The father acts for the son & directs the affair. A betrothal that

‘i@mh of the fiancéd: a right has besn established by the giving of‘ﬁ
{febibld & that right is not easily or speedily exhausted. Should the
ﬁiiumé die it is open to the his father to taks the riancde & give hof\

?ﬂm&ny of his sons provided they be over QB=10 years of age. But a

~fﬂmc6 dies & has no brothers or sons then his father is to marry the

iﬁnmée When all these steps have been exhausted the right, establishJ(

\1

Ay the giving of the biblu, is exhausted & the father of the fia.noée:

~-i3t11berty to bestow his daughter where he will,
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Koschaker holde tkat lines ?7-35 form a gloss, & certalnly the matter

“would be simpler 1f wa could believe that 19-26 was originally
followed by 56-39. That would omit the words from "si 1s pere meurt"\
i......"a ggalite rendra", & leave a law more easily understood.
§Cruve1hier is inclined to follow K. in his reconstruction of the
;text. The text, as it stands, is capable of elucidation as we have
;sought to show,& it may bs well to¥ remember in this matter the
iaxiom," lectio difficilior prasfertur", The case may have been sﬁatéd
;here because of its complicated nature, The question of to whom*the,
"¥g1fts are to be restored-is not decided but the ordinary laws of |
%inheritanoe would regulate such a matter: if there were no brofhers

| the noxt of kin would inherit.

Article 32 deals with a case of the fiancae dying & is the comm
:;Nament of 31, Art, 3R allows the man to take ‘au lieu de fiancde
'idmrte'one of her sisters, provided her father consents, Art.32 wou1a 
ZAMmear to suggest that the father of the deceased fiance could take;‘
JQM3 intended daughter-in-law even against her father's will, but this
ﬁfisdoubtful Probably both situations were handled in the same
?:mmmer & a return of gifts would end the matter,

Li% The A, G, seems mors complicated than the Hebrew law,& more mechan-
i{ lcal in its working. The conception of property rights ié worked éut
Jﬁém the last syllable of the contract., The range of the Assyrian'Léy

1 londs support to those who ses in Tamar's action something meritor-

|
fmus and judge that such marriage with a father-in-law may have beeA

4 dormitteq by ancient Hebrew custom. The A.&, 18 1little concerned witf

:u“ Pergson of the widow & it 1s doubtful if levirate of the widow

.‘;Waslargely practised here, The language in A.G, 44 1is not imperativ;

.

"%3ve -in the case of the ten year old son, The matter would appear t°'




ve been optional. The principle of monogamy may have operated as
[check to the Levirate, That might explain why in art,26 we find
’widow without child & brothers living in indivision § no mentioh
§fLevirate. That may further emplain why the father does not give
e fiancee to the sons in order of geniority but according to his
Qoasure. The Lawbook details arrangements for the provision of

pldows in various circumstances( A.G.26,27, 29, 35,47) , It is worthyv
fnote in this connection to observe that the Hittite Code(193) ohly
llows digamy in this matter in the absence of an unmarried brother,

t may be questioned whether the Levirate of the widow operatsd
§mmnly among the Hebrews: had it been so Beut, would nét have felt‘\
h problem so pressing & there would have begn nc need for his
?Uﬂlation on the subject, In A.G, it is certainly not enforced withfy
%yemphasis, although there is no reason to deny its presence, E, Riﬁg
iiﬁ error when he says " das assyrische Recht irgend eine Witwen-
fﬁrat nicht kannte",.,( Isr, Rechtsleben,p.l44). Probably the custom
Wld not have been referréd to at all ir this source, had it not‘been’
Mt in 31 a case of some complexity calls for mention, In this article

‘§# %05 that something unusual has emerged through the operation of the

ﬁdcuatom of levirate of the widow,

:'ﬁgﬂmre is tRis distinction betwesn the Hebrew & Assyrian 1aw,that_the.

" ®ruer 15 more concerned with personal, the latter with property righpsj

ther the Hebrew is motived by consideration for the dded,while the At
M9Irian thinks mainly of the living. In the 0.T. it operates like &
*.Wﬂ-law' in the A.G. it operates like a ruthless mechanism, "5'99131'1t

;ssdeux lois est tros different chez les Hebreux et chez les Assyrienﬂ“

”ﬁnwelhier,op. cit. p. 524).
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Code Hittite, ~ | AR

E \IL,

B T
e custom of Levirate is hers also,

:ﬁt. 193 "Si un homme une femme prend, puis 1l'homme meurt,sa femme
h}frére prend, snsuite son pere la prend. Si la deuxidme fois auséi.
onﬁ%re meurt,l frére de lui quelqus femme qu'il ait pris la preﬁd.
@n'y a pas de punition”,

i&is appears to 1mply a general “evirate of the widow. There is no
QFWion of child, Un her husband%s decease an unmarried brother is to
;}e her: 1if none such be present her husband's father’takes her:

;mﬂd he be dead a married brother takes her, & though digamy ensues

&is condoned by the law.

melaw does not seem tc constitute more than a moral obligation, and

mthis respect it resembles the law of Deut., Its purpoee is not declar-

Jbut it sesms,as In A.G., to have inheritance in view, Its aim is to
P property within the family. Again we find hers as in A.G. marriaggp
th the father-in-law: this we have seen reason to believe may’also be.
the story of Tamar. There is no restriction as in Deut,, to the |

ldless widow & brothers living in indivision,

Summary & Conclusion,

hor is no need to add much to.what has been said, A comparison haé be
% between the Hebrew & Assyrian forms of the Levirate, hittle is; »
M of the Hittite custom but what we have seen leads us to the concl-
lon that 1t nas more affinity with the Assyrfan than with the law of

%, In the O,T. the law appears as a duty & fraternal piety is the‘_f_
1nfbature(Gen.38: Ruth III-10¢ Deut.®5) & it is a duty which a man

U svade only with dishonour that was published abroad (Chalftza)

L, g C.Ht, it is merely a question of right: a man can use his
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right or decline to use. it as he sees fit. Probably in the case. of

vf:the widow 1t was oftensr left unused & other provision could be ‘

E‘n&de for her, It was not a right which she could enforce by any R
- sanction, legal or moral. Where it is exercised by the man it is
f“‘solely on the ground of a payment that has been made previously,
& Porhaps, on the other hand, we do less than justioe'bo AbG, if we '
:{aimply state it in that form, It would be right to add that here;whem
{ia betrothal has been effected & the man dies, the woman is not |
;;deprived of the marriage she had a right to expect from her fathéf—,
i;in-law. Her claim is recognised-as in the 0.7, case of Tamar- and
;made good by her father-in-law, although in satisfying her claim he
‘is also exercising his own right, The woman had a right to marriage
in such a case & thef Assyrian Levirate with its reclprocal or twbé‘:
sided effect, kelps her to this right., It may be at bottom only a o

;question of property, but it may in its working have prevented many -

x,?a hardship to persons. » ' L
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