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SUMMARY

This study of the life and achievements of
Jemes, first Baron Moncreiff (1811 - 1895) was based
upon criticel analysis chiefly of primary sources,
including Parliamentary measures and debates;
menuscript pepers such as letters, memorials and
memeranda; contemporary newspapers, periodicals, and
diaries; pamphlets and speeches. Essential information
was gained from James Moncreiff's own speeches in
court, Parliament, Universities and other platforms and
his writings, chiefly in the Reviews. The seccndary
sources available included G.W.T. Omond's "Lives of the
Lord Advocates" which sheds invaluable light on Moncreiff's
private life as well as on his public duties.

Moncreiff's youlllp in Edinburgh at the time of
Waterloo and Peterloo, his days at the High School of
Edinburgh with its emphasis still firmly on the Classics,
and his Arts and legal studies at the University of
Edinburgh all had a strong influence on a receptive mind.
At twenty, "the Don", as some fellow students called him,
was already a man of whom success was expected, and he
later described his University days as "the gold-yielding
territory™ on which a sound career and harpy life could
be built.

After the usual early struggles to gain briefs,
Moncreiff won a reputation as a good advocate, particularly
knowledgesble about Church matters, and he was engaged in
several important cases such as that of Marnoch, at a
time when his father, the judge Lord Moncrieff, was
closely involved with those who, like James, Jjoined the
Free Church after the Disruption of 1843. Always
interested in politics as much as in the law, James
Moncreiff became Solicitor-General and, in 1851, Lord
Advocate in Russell's Ministry. TFor the next eighteen
years, with three short periods in opposition, he served,
as a staunch "Edinburgh Whig", in several Liberal Governments
under Lord Aberdeen, Lord Palmerston , Lord John Russell,
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and Williem Gladstones A heavy burden was made more
difficult when the post of Lord Advocate itself was
attacked by some Members, who ccnsidered that Scottish
business was shabbily treated in the House, and that a
Secretary of State for Scotland, as well as legal officers,
was required.

During his years in the House of Commons
(1851 - 69), Moncreiff was particularly concerned to
establish a fully national system of education, but
his major Bills of 1854, 1855, 1856, 1862, and that of
1869 introduced by the 8th Duke of Argyll, were defeated.
This occurred largely because Church of Scotland opinion
opposed any weakening of the links with the parish
schools and because English Members of both Houses
feared the Bills would become "pilot balloons" for a
similear measure in England. As a result, the Lords,
influenced by such opposition, cbstructed the measures,
despite Scottish M.Ps. voting for tlem. Moncreiff did,
however, succeed in opering the parish as well as burgh
schools to those outside the Church of Scotland, by the
Parochial and Burgh Schoolmasters' Act of 1861, and with
his colleagues, Alexarnder Murray Dunlop, the Duke of
Argyll, and John Clerk Brodie, he helped to keep the
issue before the public and Parlisment. Although there
were important differences between his proposals and
the Education Act of 1872, there is little doubt that
George Young's measure was influenced in important
respects by the preparatory work already done.
Moncreiff was also one of the most experienced members
of the Duke of Argyll's Commission, which produced
such detailed statistics on Scotland's schcols and the
number of children atterding or absent, that many claims
for the efficiency of the existing system were greatly
weakened.

James Moncreiff's interest in cducation also

encompassed the more limited but important reform of
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Industrial Schools, Refecrmatories, and endowe;d schools,
while his constant affection for his College days
‘ encouraged him to work for the improvement of the
Scottish Universities. His Universities Act of 1853
opened the door to professorships for able men from
all Protestant communioqs, just as the 1861 Act ended
restrictions in schools. He also worked as a
Commissioner on the executive body of 1856 and the
investigation of 1876, both of which produced
significant Reports on the Scottish Universities.
Honorary degrees, Presidencies, and the Rectorship of
his elma mater were tangible rewards for his
contributions to Scottish education.

While attempting to improve the efficiency, '
and expand the provision, of Scottish education was a
major preoccupation for Moncreiff, he was also ‘
concerne:d with passing major legislation on marny other
matters, notebly mercantile and bankruptcy law. His
expertise and popularity in the Conimons meant that
Prime Ministers asked him to make major speeches, for
exsmple on foreign affairs at the time of the Crimean
and "Arroa" warse The other side of the pelitical
coin, however, was the'succeg,sion of local difficulties
in his Leith and subsequently Edinburgh constituencies,
- particularly over the Annuity Tax, which led to his
turning away fQ-Op another constituency to the
Universities of Glasgow and Aberdeen, )

His eminent fairness, a lugd delivery and the
ability to present facts in a memorsble fashion
contributed to his distinguished career as an advocate
and Judge, whether deferding, as in the Chartist sedition
trial of 1848, prosecuting on a murder cherge - such as
that against Medeleine Smith in 1857, or presiding over
a controvepsial case, notably the City of Glasgow Bank
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Directors' trial of 1878. A wide public also knew
him as a popular lecturer, on topics ranging from the
law to science amd scripture, and readers of the
Reviews were informed and entertained by his learned
contributions on history, literature and contemporary
politics.

Yet it was for his efforts on behalf of
Scottish education that he was best remembered. As
the "Scotsman" recailed after his death in April 1895,
"In and out of Parliament he attacked the citadel of
custom in education and made breaches in the wallsee..
he cleared the way for the assaults of his successors®.
Perhaps the keynote of his career as lawyer,
politician, reformer, lecturer and reviewer was his
belief that a properly informed and educated prople
was the strongest bulwark against crime, vice and
warfare between the classes, and the best guarantee of
an orderly, harmonious and prosperous country.
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PREFACE

As Frances Hawes wrote in her study of Lord
Brougham, "No biography of as versatile and active a
msn in the compsss of a single Vvolume can be exhaustive."
While Jemes Moncreiff was a very different personality
from his mercurial friend, Brougham, the breadth of his
interests and accomplishments were also such that no
one volume can encompass all. Born in 1811 in the
year of the auddites, he died in 1895 when a few
automobiles were appearing on the highways; engaged on
the side of Catholic Emancipation in his first political
controversy, he sadly broke with the Gladstone Liberals
when the Grand 01d Man urged Home Rule for Ireland sixty
years later.

His upbringing in an Edinburgh Whig family,
with eight generations of clergymen, a Perthshire
baronetcy, and the closest connections with Parliament
House in his ancestry, remained a powerful influence all
his 1lifes An early interest in political oratory,
tolerance for his opponents, the Evangical slant of his
Presbyterian views, the love of his native city and of
the Glenalmond trout streams, had their origins in his
childhood, and Moncreiff was a man who consciously
treasured his inheritance. He was, however, willing to
learn from new experiences; fifty years at the bar or
bench with forty years in Parliament combined to give
him the practical experience of men and women of all
classes and situations which enlightened and enlivened
his words and actions. His concern over the effects
of squalid wynds on the young, and the temptations to
become criminal and tc cause disorder which were
strongest in overcrowded and diseased areas, wes increased
by his years as an advocate; his demand for an end to

the exclusion of Free Churchmen from posts in parish
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schools and Universities was intensified by his
experience of ineffective provision and supervision
of schools while he was Lord Advocate between 1851
and 1869. His campaignsagainst bribery in elections
and for an extension of the franchise, both in 1830
and in 1860, were part of a consistent and coherent
view of the good societys This would be an
harmonious, ordered Christian nation founded on the
principles of free trade, hard work and a national
educational system; with the aim of producing
independent men and wamen who would work with
benevolent leaders for prosperity, without rancour
between classes.

James Moncreiff was, in some respects, &
typical Scotsman of his age, proud of his country's
legal system, an enthusiastic admirer of Jchn Knox
and the Scottish Reformers, and suspicious of
attempts by Raman Catholics to proselytise, although
he supported their claims to full citizens' rights.
He did not believe that Government should intervene
in men's lives unless the alternative was inefficiency -
therefore, he firmly supported the Whig policy of
free trade but demanded public schools, funded by
rates and taxes and established by Act of Parliement,
to improve Scottish education before 1872, It is
probeble that his name would be better known had not
he become Lord Justice-Clerk in 1869, and George
Young, the new Lord Advocate, piloted the famous
Education Act of that year to its successful
conclusions For, as A.J. Belferd noted in his
study of the Educational Institute of Scotland,
much of "the credit was due to James Moncreiff,
whose education of the country and of Parliament

had made the measure possible."
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As it was, the Parochial and Burgh
Schoolmasters Act of 1861 was his limited but
cruciel educationsl achievement on the statute
book, opening the schools for the first time to
those outside the Established Church. As
important, however, were his efforts, with
colleagues such as Alexander Murrsy Dunlop and
the 8th Duke of Argyll, to keep the issue of a
national education system to the fore, even when
public opinion lost interest in the late 1850s.

For Moncrfeff placed great trust in the opinion of
an ﬁnformed, enlightened public. His writing and
particularly his speeches, for varied audiences,

on history, law, foreign affairs, science and
scripture, as well as his Review articles for more
specislised interests on politics, literature and
theology, were intended to educate his audience, to
establish certain principles in which he believed,
and to entertain. Lord Deas believed that "he
could lecture on any subject", for he read
vobatiously from Pascal to Zols, and could comnand
attention with his lively and, when appropriate,
humogrous approach. Above all, whether he was
addressing & Scottish jury in a murder trial,
speaking to the House of Commons, or lecturing to
The Young Men's Christian Association, he had the
priceless assets of "lucid and picturesque" expression.
Few could marshal the facts of an argument more
clearly and succinctly - his Parliasmentary speeches
-were notably shorter than many of his colleagues -
and his gift for a memorable phrase, such as his
description of University days as "the gold-yielding
territory", was much coveted.

His long career as Lord Advocate, which
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helped produce over a hundred Acts made him a dominant
Scottish Member of Parliament in the 1850s and 1860s.
Although his relations with opponents were usually
excellent, there were enemies, notably the Edinburgh
¥oluntaries and Radicals, who called him "a Parliament
House man", a lawyer's puppet, and forced his
resignation as Member for the city. Nevertheless, the
impressive list of his accomplishments both for the
country and the city show that this taunt was unfounded.
In 1893 J.C. Watt believed that no man "had contributed
more to the legislation under which Scotland has made
strides in educationsl ard economic advancement."
Because so much of his effort was directed to
establish a fully national system of schooling chapters
4 to 7 of the present work are comcerned with those
attempts, notably in 1854-1856, when public debate and
interest in the matter was at its height. The sources
for this and for information in other chapters about
James Moncreiff's youth, his work for the Universities,
his Parliamentary career, the events of local
significance in Edinburgh, as well as his parallel
career in the law and his writing and lecturing, are
set out in the Bibliography. They include Acts of
Parlisment, Bills, Parliamentary debates, pamphlets,
periodical articles, newspapers, obituaries and the
invaluable "Lives of the Lord Advocates" by G.W.T.
Omond, who knew and admired Moncreiff. Equally useful
were the Boxes of Lord Advocate's Papers in the Scottish
Reccard Office, containing letters and memoranda from
1851 - 69, but a box of James Moncreiff's papers,
recently rediscovered in Tulliebole Castle, was not
evailable during the writing of the present work.

The absence of any mention of James Moncreiff

(x)



in most works of Scottish history written in the 20th
century has led to neglect of an important and
influential man. It is perhaps partly explained by
his failure to complete the Memoirs which he began,
based on his correspondence between 1840 and 1870, and
these were never publishede He was never a man to
publicise himself; rather, he concentrated on trying
to achieve a perticular goal in a practical fashion.
He was involved in many "campaigns" in and out of
Parliament over the years and although he campaigned
enthusiastically for better education, an extended
franchise, and fair treatment of those outside the
Established Churches, it was with a realistic approach.
"It is idle to stand upon an honest conviction which
you know cannot be carried out, and refuse to &aid that
which you know may be carried.”

This practical approach was not part of a
driving personal ambition, for Moncreiff continued as
Lord Advocate, enjoying the cut and parry of Commons
debate, rather than accert the post of Lord Justice-
Clerk at an earlier date. In 1850 Lord Cockburn
described Moncreiff as "a good lawyer, a pleasing and
forcible speaker" but wished "that his outward man was
somewhat more commanding." Naturally his experience
in the Commons demanded that he become less self-effacing,
but he never wished to gain easy popularity by "playing
to the gallery". When this essentially modest man,
who was as much at home in a New Town drawing room or
a University General Council meeting as in the Court
of Session or the Commons Front Bench, considered what
had encouraged him to wark for a better society, his words
have the ring of truth:

"If there mingled with a true love for my
countrymene.... the ambition to have one's name

sanetimes remembered in connection with the improvement
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and advancement of her sons....If that be a crime,
I plead guilty. Beyond all question, it has been

the

spur that has carried me through many laborious

years."

(1)

(2)

NOTES
The spelling "Moncrieff" is occasionally

encountered in references in the 1850s, but
both G. Seton "The House of Moncrfgff" and

F. & W. Moncreiffe "The Moncreiffs and
Moncrieffs", authoritative family histories,
insist on "Moncreiff" and this was the form
used by Jemes Moncreiff himself. The present
work accordingly uses "Moncreiff™.

In references, the important source, G.W.T.
Omond "Lives of the Lord Advocates" volume 2
will be termed "Omond" and the BoXes of Lord
Advocate's Papers in the Scottish Record Office

termed "L.A.P."Box 15 or 16.(7hese hare ngy been
reclassifid , Moy [T7asoxes 47/ aud 47/2.)
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CHAPTER CNE

Youth and Student days.
"The gold-yielding territory on our wey

to (a) career" (James Moncreiff)

1811 was the year of the comet in Edinburgh.
"The nights were clear and bright; we often contemplated
the comet from Princes Street".l Thomas Hogg also
noted that it was a year of "the still more famous
vintage" but in the Moncreiff household in Northumberland
Street it wes a vintage year for another reason. Their
second son James was born on 29th November to Sir James
Wellwood Moncreiff, advocate of the City of Edinburgh,
end his wife Anne, daughter of the naval Captain George
Robertson. There was no doubt of his family's
politicel stendpoint. The infent Moncreiff's
antecedents were impeccably Whig.

In 1866 he wrote "I have learned my
liberalism in the school of the old Whigs - to which I
profess to belong - the o0ld Edinburgh Wh:'Lgts.".2 Lord
Cockburn, who knew tle family well, recalled that when
Sir James Wellwood Moncreiff "was rejected in 1805 for
the office of Procurator of the Church, one of the
reasons given was that he was 'a bird of a foul nest' -
meaning that he was a son of the Whig Sir Henry
Moncreiff". Of James, he wrote "This one's nest is
still fobler, for to the filth of the grandfather isg
added the steady abominations of the father".> Such
comments indicate the strong distaste which Pitt's
supparters felt towards the Whigs such as Cockburn and
the Moncreiffs throughout the French Wars. The Pittites
tarred them with the Jacobin brush, although Edinburgh
Whigs were usually enthusiastic for reform rather than
revolution. As James Moncreiff wrote in his middle
years, "It is the glory of the Whig party that far from
destroying any of the great institutions of the country
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there is not one which has not derived fresh vigour
from the process of Reform...the strength of the
Liberal party lies in its moderation rather than its
violence...we are what we have ever been - Whigs but
not Radicals".l" The atmosthere of Whig politics
end policies was as familiar to him from his youth
as the skyline of Edinburgh Castle, Calton Hill and
Arthur's Seat.

The houses in which Jeames lived with his
four brothers and three sisters, first in Northumberland
Street, north of Queen Street, and tlen in Moray Place,
a more fashionable part of the New Town, were the
scene of constant meetings of lawyers, clergymen, writers
and others - usually of the Whig persuasion. An
impression of such evenings in the capital was presented
in the reminiscences of a "Highland lady" writing in
1814 ,"Our visiting began with dinners from the heads of
the Bar, the Judges, some of the Professors, nearly all
Whigs, for the two political parties mixed very little
in those days. The hour was six, the campany numbered
sixteen, plate, fine wines, middling cookery, bad
attendance and beautiful rooms. One or two young people
generally enlivened them. (The dinners ended) before the
Christmas vacation. In January began the routs and
balls".”
SCHOOLDAYS

Young members of the Moncreiff family had
their own games and reading to fill their days, but soon
it was time for James to follow his oldest brother Henry
to the High School. He entered Mr. Carson's class in
October 1819, one of a class of 178 boyse Even in an
era of large classes in schools, this was a sizeable
group and bore testimony to the high regard in which the
capital's High School was held, though many parents
camplained that their sons had to travel too far from
homes in the New Town to the Infirmary Street schoolyards.
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To lads the walk was a joy. James Moncreiff "remembered
the Princes Street Gardens - how they used to make their
way across that morass in the mornings to High School,
to the considerable danger of limb and life, which of
course made it the schoolboys' object of attraction".6
He seems to have been,according to his 19th century
biographer, G.W.T. Omond, "a bright, clever boy, who
worked and played with equal spirit".7 He progressed
in 1820 to Mr. MacKay's class and in 1824 to the class
of Aglionby Cerson, who was now Rector. Latin, which
he studied throughout his High School years, Greek, and
Geography were the main subjects which he studied: the
school's lists of pupils and fees show that his father
was paying a guinea per subject by his final year,
1825. TForty years on, three dozen of Mr. NacKay's
1820 - 23 class were proud to be photographed for a
special album. Among them were James Moncreiff and
John Inglis, by then Dean of the Faculty of Advocates
and Moncreifft's friend and rival in many a trial.

In retrospect, Moncreiff had few doubts
about the value of his schoolinge "The High School of
Edinburgh was the school in Scotland...and at the cost
of a few pounds a year the sons of peers and those of
peasants were trained together. There Scott, and
Broughem, and Horner, and Jeffrey, received the elements
of their instruction, and had the means of carrying
scholarships to some degree of critical eminence".8
He noted that schoolmasters "are apt to be ardent lovers
of liberty" and this may suggest that he found masters
such as Carson ard MacKey inspiring teacherse Another
pupil of the Rector, George Barrow, described him in
"L'Avengro" (page 54 ) as "that model of a good Scotchman,
the shrewd, intelligent but warm-hearted and kind dominie,

the respectable Carson". Borrow recalled the school, an
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"oblong structure of tswny stone - the eight hundred
urchins... at eight every morn we were all gathered
together in the long hall from which, after the
litanies had been read, the five classes trotted
off in long files up the five spiral staircases of
stone, and well do I remember how we of the third
sat hushed and still, watched by the eye of the dux
until the master walked into the room". Moncreiff
became head boy of the schcol and was an excellent
runner and athlete "in the limited card then allowed
a school". He appears to have taken a broad interest
in ell1 aspects of the school's activity at a time
when the Principal of Columbia College, Yew York,
wrote: "The reputation of this seminary outstrips
almost every other in the island. I am satisfied
that it is precisely the school I have been longing fo:x:"".9
One regret about his schooldays was
voiced by Moncreiff when he become Lord Justice~Clerk.
"1 have felt the want of knowledge in German in my
legal investigations the greatest possible drawback".lo
Modern langusges were not yet part of the High School
curriculume Yet he did not regret learning the
classics, which he regarded as the pillars of his
education, (as well as) "the liberalizing and enlarging
effect of thorough education, in producing intellectual
breadth; a thorough training in the classics, and a
competent knowledge of modern languages, are the keys of
jurisprudence".ll He criticised Robert Lowe for
denouncing classical learning as worthless when "hardly
a retort which falls from his lips does not bespeak
familiarity with the great ones of antiquity. The

study is not vain if pursued aright. The classics are
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the heralds of noble thoughts, inciting to noble deeds.
One generous element inspires all the higher classical
authors ~ the love of liberty, the pride of freedam,
the hatred of oppression".12
THE UNIVERSITY

That love of liberty and of classical
learning remained with James Moncreiff when, after
"ecarrying off the principal honours" of the High
Schcml,13 he matriculated at the University of
Edinburgh in 1825. He was fourteen, not an unusuelly
early age for boys to enter the University :'u}éarly /( the /
nineteenth century. There he helped to found the
Classical Society - "the first Debating Society to
which I belonged" in the Summer of 1827. “We met in
a classroom of the old High School. We were to
discuss nothing but classical subjectse...in Latin.
Qur Latin debates had the merit of brevity for the
speeches were undeniably dull. The next session found

us discussing classical subjects in our mother tongue.
The third found us plunged overhead in the wrath of
politics on the great question of Catholic Emancipation":.u"
From March 1830, he gained *"more mature experience in

the Speculative Society, a well esteblished association
chiefly of Whigs and Radicals which Lord Cockburn
described as "an institution which has trained more

young men to public speaking, talent, and liberal

thought, then all the other private institutions in
Sco‘t:ltaunﬂ".15 Lord Brougham, Francis Jeffrey, Francis
Horner and Sir Harry Moncreifrf-Wellwood, James's
grandfather, were emong "powerful persons who took an

active part" in such "mimic warfare". At 20, James
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Monereiff was soon known as the most effective speaker
in the Speculative -~ "Don of the Sypec", the young man
most likely to succeed in the law or in politics. In
later years he recalled that the Speculative, founded in
1763 and a rival of the Tory Forensic Society, "for
many years... remained a training ground for the rising
spirits of the Whig party such as Lord Lansdowne and
Lord John Russell, and magnates of the law and the
Church were members".16 Rhetoric often continued
until the amall hours, after being started by an essay.
Moncreiff penned more than most of his fellows, choosing
to pick such as "The Political Power of the Peorle",
which proved a major issue in his later career, just as
it was in the days of the Great Reform Bill.

Debates were not his only concern, however,
and diligent study was required to win both the Gold
Medsal of the Senior Humanity class, donated with ten
guineas by the Writers to the Signet, and the Moral
Philosophy class medal, in 1828. The second award led
to a touching ceremony in Moncreiff's final years. In
the 1890s, the granddaughter of John Wilson, Professor
of Moral Philosophy, found among his belongings a medal
with the date 1828. Wilson, better known as the author
"Christopher North", should have presented it to James
Moncreiff; instead, the late Professor's granddaughter
called on him "and, to his infinite delight, placed the
medal round his neck".17 Despite occasional absent-
mindedness, Wilson was a strong influence upon the
young man. "The two sessions I spent with him were a
long procession through a garden of flowers".18

"The Bailie® believed that "Moncreiff's
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"academic tone was taken" from Wilson and from Thomeas
Chalmers - "two men who were suited to inspire
enthusiasm in the youthful breast".l9 Wilson
certainly inspired one of the most vivid cameos
painted by Moncreiff's eloquence. He described him
"as a thinker, a writer, and an orator, pre-emirent,
with the lazy indolence of a lion not wishing to be
disturbed. He used to walk rapidly into the Hall,
grope uneasily among a heap of crumpled papers, go
on for a quarter of an hour, evidently with the wrong
one, and then, the papers being flung aside, would
plunge into the middle of his subject. Although the
topic remained little less exhausted than when he
began, we eagerly resumed our studies to master it".20
Memories of the Humanity class were equally clear four
decades later. Students of Latin in the 1820s were
often i1l prepared to undertake a searching course at
University, especially if they had come direct from
parish schools Matters hed improved somewhat since
1793 when, according to Cockburn's sardcnic pen, the
Humanity class was "a constant source of unchecked
idleness and disrespectful mirth".zl Even so, in the
1820s, '"Professor Pillans had to reduce his really fine
taste to the teaching of grown men the element of
Lan::i.n:i.ty".zz2 Moncreiff knew what he owed to Pillans.
"He imperted what to me was valuable - a sense of tle
sublime and beautiful in composition"; Moncreiff's
own style of speaking and writing was above all eloquent
through its lucidity. 29

On the other hand, Thomas Chalmers, Professor
of Divinity, may have shown the young student the influence
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which powerful preaching and oratory could have. He
attended Professor Chalmers's sermon in the High Church
on cruelty to animels, in order to gerner some hints
for Latin verses on a fox-chagse. If that was his main
reason for attending the sermon, clearly he was intent
on putting his leisure time to the best use. "It did
much for my poem, not much perhaps against cruelty to
animals, for a more vivid picture of a fox chase I
never hesrde 1 was amazed, bewildered, entranced.

As one excited and magnificent paragraph terminated,
there came the long-drawn sigh throughout the vast
multitude, the reaction of intense attention".z"
Something of these sermons amd lectures may have gone
into the articles which Moncreiff wrote as Editor of
the University Magazine, rather a serious periodical.
"Who the editor was", chaffed a rival production, "was
a mystery, but murder will out - it was wee Jamie,
Demosthenes parvulus, the future Dean, the Don of the
Spec, the most precocious bantam that ever taught his
grandmother to suck eggs".2?  Through the friendly
insults, one may sense that a great deal was expected
of the young Moncreiff.

At University many friendships were forged
and, although Moncreiff did not rebel ageinst his Whig
antecedents, "of the many friends I still retain many
were those with whom I lived in a state of chronic warfare
on Catholic disabilities or Reform in Parliament".26
in the late 1820s and early 1830s. Among distinguished
members in the Speculative Society were Archibald Tait,
later Archbishop of Canterbury, and Campbell Swinton,

a staunch Tory who served with Moncreiff on the Royal

Comnission which investigated the Scottish Universities
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in 1876. He also knew other students who were from
less comfortable homes and spoke of them in the 1860s
in terms which showed both his characteristic sympathy
with the underdog and his respect for "manly"
struggles asgainst difficulties. "Many a tale can
our Scotch Universities tell of fierce, protracted
battles with poverty endured amd won in the cause of
learning. A dark lodging, which hardly lets in the
dim Decenber sun, noisy neighbours with squalling
children - the exertion of will necessary to conquer
these drawbacks must stamp in the mind the knowledge
so painfully gained".27 Such a struggle could add
"manliness to the character, amd vigour to the
intellect" by encourasging earnestness and effort,
two of Moncreiff's watchwards. He regarded the
years at University as perhaps the most valuable
experience a man could gain. "The period of real
education is short; that isthmus between compulsory
study and campulsory labour is the gold-yielding
territory in our way to a czanr'r:'eer'.'z8

A constant theme of his speeches and
writing was that educational opportunity in schools
and Universities, for both learners and teachers,
should be open to all who had the ability and
enthusiasm to use it well. The influence of the
First Book of Discipline is clear: that every«lad
o' pairts»who was willing and able must make use of
his talents for the good of the Commonwealth as
well as for his own advancement. Of his school, he
believed that "the system which brought together on
one form the scions of nobility and the sons of

artisans had its influence for good". Of the
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Scottish Universities, he claimed "It is in this
distinctive feature that I think the excellence is
mainly to be found. It is national and not
exclusive - not intended for any caste or class,

but formed on a plan which contemplates the instruction
of all classes".29 Those remarks were made on his
installation as Rector of his alma mater, and
naturally he was in a mood to praise the University;
yet he was never a mere flatterer. Clearly he was
moved when thanking the students who had elevated
him to the position held by Gledstone and Carlyle,
to think of what he ard others had gained from
University life.

"All I have ever accomplished has been the
fruit of my experience as an alumnus of your
University...College deys are a miniature of life
itself. The first dawn of independent thought sends
a flutter through the heart... Before contact with the
world has blunted his dogmatism and finer sensibility,
& man may really be wiser at twenty than at forty,
elthough, perhaps" - & wry smile, possibly - "it is
not absolutely necessary that he should lock as if he
thought so".30
University deys, clearly the sentimental pull of

In this retrospective glance at his

nostalgia was strong. Yet it is probable that
Moncreiff felt he owed the University a real debt of
gratitude which he attempted to repsy as Rector; in
the part which he played in ending the restrictive
tests sand in his work on the Royal Commissionsof 1858
and 1876 which attempted to improve the University's
efficiencye A thorough grounding in the classics,
the chance to write with diseipline, skill and fluency,
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opportunities to discuss on a wide range of. subjects

with his fellows, planning speeches for and against
all the politiéal standpoints of the day - all were
to be useful to Moncreiff in his legal, political,
and literary career. Such was "the fruit of

experience as an alumnus of your University".
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CIUPTER TVO
An Fdinburgh Lawyer.

‘.“He 15 able fro#;élm!‘l)" 5 an excellat srealw 5
ad ‘o a Coklmal preed”

(Lord Cockburn)

.- - 2

As a student, Jamés Moncreiff salways believed
that events outside the quadrangle should not be ignored,
and it is probable that he attended scme of the trisals in
which his father or other advocates actede The most
famous of that time was the prosecution of the notorious
William Burke in 1826. Sir James Moncreiff, then the
Dean of the Faculty of Advocates, and later described by
G.W.T. Omond as "the best lawyer in Scotland", defended.l
Burke on the cherge of murdering three persons with
Williem Here (who turned King's evidence to save himself)
in order to provide bodies for Dr. Knox's dissecting
cheamber. ‘

Seldom can a deferding counsel have had a
more thankless taske The Dean "made a speech of
extreordinary ability, in which he refused to defend the
character of Burke. b have" » he told the jury "too
much respect for your understanding and my own profession
to do so".2' His argument was that, so far as the
independent evidence stood, the murder might have been
comitted by Hare "that cold-blocded, acknowledged _
villain" end that Burke could not be safely condemned
on evidence w;vhich was inconclusive, if the informer's
evidence was rejected. This speech was delivered
towards the close of the trial and the Jjury, exhausted
by a sitting of 22 hours,took only 50 minutes to find
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Burke guilty.2 One boy of six years was taken to the
trial by his father, a Writer to the Signet. The
evidence of Sir J.lLA. Mecdoneld, Lord Justice-Clerk
in succession to Jemes Moncreiff (the younger) in
1888 is largely hg&‘say as a result but may suggest
the qualities of the Dean, who was "the lawyer" pure
and simple, and not much versed in practical matters.
"I have heard it said of him that he did not know
that the lighting gas came to the burners through
pipes from a distances Lord Cockburn was constrained
to say that he shared 'a great inferioarity of general
knowledge'". It was reported that when the Dean
became a judge as Lord Moncreiff, he tried an engine
driver after a fatal accident at a level crossing.
The fireman noted that his driver ‘'whistled loud
enough to be heard more than half a mile off". Lord
Moncreiff laid down his pen ard, after looking sternly
at the witness, said "Cockburn, did you hear that-the
man's perjured!”" When Cockburn suggested that this
meant a whistling machine, he remarked "I never heard
of such a thing. Ye're most abominably rash to say
such a thing".2
THE LURE OF POLITICS

If the young James Moncreiff was a more

practical man than his father,he nevertheless learned
a great deal about politics and writing about public
affairs fram his father. He was present at the great
meeting in Edinburgh on the Catholic Disabilities
Repeal in 1829, when the Dean opened the speeches and
Thomas Chalmers, Francis Jeffrey and others of the
Whig persuasion spoke. "I remember the breathless
admiration with which I heard the liquid periods and

the deafening burst of cheering".3 His own
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"apprenticeship" in learniné to speak for"the cause
of Reform began on the platform in the Queen's Park
in 1832" (on that occasion for Parlisamentary Reform).
"The banners' inscription was the Bill, the whole
Bill and nothing but the Bill".* of religion and
philosophy, he had gathered much in his adolescent
years fram his grandfather, Rev. Henry Moncreiff-
Wellwood, Minister of St. Cuthberts, Edinburgh.
The old man, who died when James was 16, used his
grandson as a walking-stick as they strolled in the
New Town. lMoncreiff described him as "the
philosopher" whose "life seemed charity itself™
and in a poem written in the 1830s, remembered
"that last delightful morn...we sat within a
natursel bower and spcke of a thousand pleasant
things, and of the love of God to xnan".5

As well as editing the University
Magazine in 1931-2, he wrote articles for the
"Presbyterian Review", which supported the
Established Church against dissenters and was an
organ of the Free Kirk after 1843 until it closed
in 1846, James and his elder brother Henry spent
the Summer of 1832 at Tulliebole, the Kinross castle
which accompanied their father's inheritance of :.the
Monecreiff baronetcy five years before. There they
wrote "Presbyterian” articles with the advice and
revisions of the baronet, who was soon to be in the
midst of the controversies within the Church. The
family had played its part in pressing for the
Great Reform Act,and canvassing in the subsequent
election was in full swing; "but in the peaceful
Valley of the Devon the young men were quietly
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studious”.6 Henry, who had entered the Church,
critigized the debates on Non-intrusion of ministers
whom a patron, but not the congregation, supported.
James, as he was to do on several future occasions,
was commenting on the Reformation. Opening the
volume to see his first published contribution to a
Review must have been an exciting moment for him.
*] was in my younger days a diligent student of the
earlier numbers of the 'Edinburgh Review'. I found
them a repertory of vivacity, of vigour, and of
intelligence”.7 Yet both young men specifically
asked the editor of the "Presbyterian",in some proof
sheets, not to mention their names as the authors.
Anonymity wes common in such Reviews and James
Moncreiff's name was never added to any article which
he contributed to the "Edinburgh Review", "North
British Review" or "Fraser's Magazine". Omond
believed that such specific caution on Jemes's part
may have been a precaution "against injuring his
prospects at the bar by letting it be known that he
occupied himself with literature as well as law".8
That view is supported by his diffidence about
allowing a volume of poetry to be published; the
lines, written in the 1830s when '"he was making his
way in the legal world" did not appear until 1846,
since as he stated in the preface, "professional
cleims interfered to meke such pursuits unlawful.
The double meaning of the last word would be
understood by his friends.?
A YOUNG LAWYER

For he followed his father's career,

leaving the "training-school for professional life"
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with his legal examination in March 1833. His thesis
in Latin, about 1,000 words, formed part of this test,
which changed little between his father's entry to the
bar in 1799 and Sir John MacDonald's initiation helf a
century later. lacDonald noted that "examinations were
real and strict" (Jemes Moncreiff was questioned by John
Hope, Dean of the Faculty) but the "disputation" or
thesis was less so.10 Moncreiff's disputation was
entitled "de eo per quem factum erit quominus quisfin
judico sistat" and ended with several statements such
a8 "pericplumrei venditase, et nondum traditae, est
emptoris". Usually - what MacDonald called "the
supreme fake" - three friends were given Latin statements
which they read out to impugn the initiate who then
argued against themes PFinslly came the ballot of the
Faculty, "The ballot-box having only about helf a dozen
bells, as nobody attended but the Dean and the
impugning....friends". 11

Like the "narrator” of his novel, Eustace
Pemberton, who "had actually received instructions from
a real attorney on three occasions in two yeers and a
half"12 Moncreiff did not burst, comet-like, upon the
forensic worlde In later times the "Bailie" recalled
that " he was not immediately overwhelmed with briefs
or loaded with fees".]‘3
was because "he was a Whig, the son of a Whig", but
such prejudice faded somewhat after 1832. Indeed,
his father had been promoted to the Bench in June 1829,
although most Judges were then Tories, and the Tory
Solicitor-General refused to oppose the older Moncreiff
for the post of Dean of Faculty, nor blocked the ascent
of Francis Jeffrey, another Edinburgh Whig, to that

In that journal's view, this

position. James's youth and inexperience were
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probably more importent drawbacks to immediate success,
when many other advocates were esger for work. 1In
some ways, his experience may have been like that of
Lord Kemes a century before . *Pamily connections,
too, mey have had a double-edged effect - agents were
"influenced by the established prejudice that nature
cannot allow two sugsessive generations of good
lewyers in one family" and were "hesitant in briefing
h:i.m".:l'5 However, he had his maiden opportunities on
the northern circuit.

"To the neophyte, all is new”16 and Moncreif'f
never forgot his first case at Inverness Circuit Court
in 1833. "I remember the old dingy courthouse with
its worn stone steps... the utter bewilderment I had
as an unfledged member of the bar was overmastered by
a kind of senseless enthusiasm for the wild Highlander
in the dock" (accused of purloining five pounds from a
letter he carried to the masinland). “He did not seem
half so excited as I was. It turned out,after,that he
did not camprehend one word. One thing he did
appreciate, when his Jjailer told him he might go. He
executed three skips on the floor, flung his plaid over
his shoulder, and was clear of the town con his way to
Benbecula before the clerk had ®recorded the verdict".l7
The Judge congratulated Moncreiff on "elogquence and
ability", perheps in this case more than mere politeness.

His marriage in September 1834 made it even
more essential for the young man to acquire a good
practices His wife must have been familiar with the
stresses of a legal life, for as Isabella Bell she was
the only daughter of an Qdvocate and Procurator for the
Church. For gome time the couple lived with lir. Bell
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" in Ste Andrews Square, an arrangement which ensabled
Isabella to care for her father _‘and probably suited
Moncreiff's limited purse. Only when his financial
circumstances improved in the 1840s - "about 1840
his practice perceptibly began to grow"18 - did the
household move to 3 Moray Flace near Lord loncreiff's
town home,and subsequently to 15 Great Stuart Street.
By 1850 there were five sons and two daughters, (.gb:v,
Appendix})of whom Henry-James and Frederick achieved
eminence in the law, and Varianne became the wife of
.& Lord Advocate. TPamily affection and loyalty was =a
strong charscteristic of the Moncreiffs,and James, as
the father of a typically largé Victorien family,
wrote of marriage "as an institution which is the
parent of civil society ~ the golden hinge on which _
the doors of the social system revolve - that indissolible
chain which binds the humen family together, and unites
them to heayen".l9 Isabella was soon brought within
Lord Honcreiff's family as well, and Cockburn notes
that she accampanied Lcrd lioncreiff and the Cockburns
in 1839 "at Aberdeen and our previous mirth has not
diminished". At Arbroath "we revisited the rocks and
the ruinse.....This has been a merry and delightful
&&C&" 20 The young woman seems to have been accepted
readlly by the Moncreiff household.
EARLY CASES

Many of James's early briefs arose from the
Non-intrusion issue in which his father was ultimately
involveds Lord Moncreiff's resolution to the General
Assembly in 1834, decribed by Cockburn as “the popular
Veto on patronage" meant that a "minister would be
disbarred from & kirk if a majority of male heads of
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families, communicant members of the congregation,

re jected him, whatever his patron wanted".

According to an opponent, John Hamilton, however,
Lord Moncreiff was strenuously opposed to the
sbolition of patronsge: what he and the great mass

of his supporters wanted was to check its practical
evils. He considered that the principle of veto

of Non-intrusion was reasonable, but, as his eldest
son remembered, he "opposed popular election as a
method for appointing ministers” 22 _ it was for the
patron to propose an incumbent, for the congregation
to accept or reject hime The Veto resolution of
1834 was passed by the General Assembly but in the
following year Lord Moncreiff strongly resisted the
attempt of "a wild pa.r‘t;y”23 to enforce the Act in &ll
cases, which would have meant virtually the end of
patronage. Cockburn predicted "the Veto Act will be
strongly resisted in the civil courts and otherwise
by patrons and presentees".zl Resistance, there was,
and though it occurred in few cases, they had wide
repercussions. “Between 1834 and 1839 out of 150
presentations to vacant parishes only ten were vetoed,
and of these only four led to legal action'.‘z"

In ell four James Moncreiff was briefed as
the junior, led by Andrew Rutherford, formerly Lord
Advocate, and "also appeared frequently as counsel at
the bar of the General Assembly". The cases involved
Churches at Lethendy, Marnoch, Auchterarder and
Culsalmond. "Two attained unhappy notoriety® -
Marnoch and Lethendy. O0f those the much more serious
was the Marnockicase". The long drawn out nature of
the disputes meant that advocates such as Rutherford and
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Moncreiff were involved in the cases for weeks on end.

The Marnoch case illustrates the complexity of such
matters. After most heads of families in the local

kirk had rejected the patron's choice as minister, John
Edwards, Strathbogie presbytery resolved that "The Court
of Session having authority in matters relating to the
induction of ministers, the presbytery do delsy all
procedure until the matter be legally determ.ined".zl*

The Court declared that the presbytery must take Edwards
on triel and admit him if qualified; the presbytery

did so and, although the Commission of Assembly suspended
the seven ministers who agreed to this, five eventually
ordained and inducted Edwards as minister before a

hostile crowd. For this "insubordination" the General
Assembly of 1841 deposed them and described the Court

of Session's involvement as "an unwarranted encroachment".
Lord Moncreiff, one of the judges deciding the Auchterarder
case, took a minority view on the Bench, warning that

the Court should not interfere. Cockburn thought that
his written opinion was the best presentation of his

side of the argument. His son James was not only writing
briefs for the presbyteries who rejected patrons' nominees,
but by 1839 was a familiar figure at public meetings on
such controversies. After the House of Lords pronounced
on the first Auchterarder case, James Moncreiff spoke at
a meeting in support of a measure to prevent the intrusion

25

of unacceptable ministers. Ecclesiastical freedom was
"a cause to which every valued association, whether public
or personal, devotes me, and which will be the very

last which, whether in €oud or in sunshine, I shall ever
be tempted to desert". This loyalty did indeed remain

with him, in season or out, and in 1870, as Lord Justice-
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Clerk, he declared "The jurisdiction of the Church
Courts as recognised judicatories of this realm rests
on a similar statutory foundation to that under which
we administer Jjustice within these walls".z6 In his
lecture on "Church and State from the Reformation"
in 1877, he supported "an entirely independent spiritual
Jurisdiction" to the Church, in which the State should
not intervene. 27 This echoed a resolution of the
General Assembly in 1838, 28 which quoted the Westminster
Confession: "The Lord Jesus Christ as King and Head
of the Church hath appointed a govermment in the hands
of Church officers distinct from the civil magistrate“.29

The principles which he advocated in
Lawcourt,Assenbly, and on public platform were those
which he took the opportunity to state in periodicals.
He particularly esbhorred those landowners who refused
to allow the Pree Church sites for its buildings - such
as the Duke of Buccleuch, who relented in 1844 when
the congregation were reduced to worshipping on the
highway. ¥Landlords.m.supposed that a spell of difficulty
would soon end the Free Church, but the natural result
was intensified loyalty end bitterness”.-°
MEMEER OF THE FREE CHURCH

The "Ten Years' Conflict" continued from
the Veto Act controversy until the final break of the

Disruption in 1843. James Moncreiff remembered the event

with sadness. "I mourned over (the) disruption of the
Established Church of Scotlend, for I thought the Government
at that time threw away the best, most popular, and
cheapest institutfon in Europe. I have ceased to

belong to an Established Church". ot Tt was widely

believed that Govermment Ninisters, whether under
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Lord Melbourne or, from 1841, Sir Robert Peel, could
not understand the magnitude of those disputes in Scots-
men's eyes. A remark such as that of Lord Cockburn
about the Auchterarder cgse - "Scotland won't hear

n32 _ appeared

the last of this...for the next century
to be incamprehensible to many members of Farliament
who could not grasp the intricacies of Scottish theology,
nor Scottish attitudes to patronage, and to the independence
of Church from State. It was difficult, especially
writing only a few years after the event, for James
Moncreiff to be objective about the Disruption. In
1846 he described the Free Church ministers as "the
very flower of the Church" and claimed that “"The Free
Church carried with them, with hardly an exception,
every name which could have lent strength to her
deliberations or added reputation to her body".3 5
In 1849, he was rather more cautious. The dissenters'
"views may have been well or ill-founded but the
movement was picturesque in its manliness and self
devotion; in a country not proverbiel for riches
and very proverbigl for providence, they have provided
almost every perish with a residence for the pastor”
(as well as 700 schools‘).ﬂ"

As one of those who seceded soon after
the Disruption in 1843, James Moncreiff with his father
and brother were noted as "Disruption Wethies". The
influence which his Pree Church affiliation had upon
his political actions may be detected in his determination
to open University posts and parish and burgh schools
to Presbyterian teachers of ability, whether of Free
Church, United Presbyterian or Established Church
commilzpions. Such determination, shown in the Bills

which he continued to introcduce in his capacity as
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Lord Advocate between 1851 and 1861, was occasionally
interpretsted by opponents as a narrow Free Church plan
to cut the links between Universities or schools and

the Church of Scotland. Cumming Bruce, for example,
considered his Education Biil in 1854 as a Free Church
stratagem to gain equal status with the rival body. 1In
fact, the Free Church had reservations about several
aspects of the Bill, and Moncreiff, refuted such
accusations, claiming that the religious tests were
never meant to bar Presbyterians, nor was there "hostility,
in the proper sense, between the Free Church and the
Es.ta.bl:'Lshxment",3 5 in that their fundamental theological
beliefs were so close.

He made no secret of the fact that he was a
member of the Free Church, but claimed that his aim was
to widen opportunities to men of talent, and increase the
effifiency of Scottish education in a truly national
system. Indeed, there is little evidence of narrow
sectariah bias in his action. His religious tolerance
may be illustrated by his attitude to the Oxford Bill in
18545« Lord John Russell was prepared to introduce a
separate measure easing the disabilities of Nonconformists,
but believed that to relax the tests which allowed only
Anglicans to enter the University, in this particular
measure,would lead to its defeat. Twelve Ministers,
however, sent & round-robin to the Earl of Aberdeen,then
Prime Minister, for submission to the Cabinet. '"Professing
to be the advocate of religious freedom and equality,
we feel that we shall be seriously compromising our
political principles and our position as public men by
withholding our assent from the proposed enactment.

We also feel that we shall be departing from the
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professions of opinions by which we have secured the
confidence of constituencest  They were allowed to
abstain,and an amendment admitting dissentors to
matriculation was carried. It might be claimed that
the seceders in Scotland were in a similar position
to that of Nonconformists in England, but the Lord
Advocate need not have put his position as a Minister
at risk if he were only interested in Free Church
interests, rather than religious equality in general. 36
Whatever  some others thought about his Free
Church and Whig affiliations,"about 1840 his practice
perceptibly began to grow, and till 1851 he enjoyed a
large business".3 7
and friend, John Inglis, agreed that "between 1840 and

1851 he had a very large practice". This declined as

The biographer of his great rival

one would expect when he became Lord Advocate, but when
temporazﬂg out of office, "in 1858 for instance, he was
in very large employment".38 One of the major briefs
which he received in the 1840s was to defend a nuxber of
Scottish Chartists.

In later life, the period of the "Hungry
Forties" and Chartist demonstrations was recalled by
Moncreiff, "We all remember with pain the dark time,
the darkest hour before the dawn, with commercial
distress at home, scanty work and bad wages for the men.
I willingly complied with the Chartists tried for
sedition in 1848 who asked me to become their counsel.
(Ever since) I have had a very warm heart to the working
men? The Forties taught him, he claimed in 1866, that
class hostility was a great danger. "1 lamented the
line of demarkation which appeared almost impassable
between a large class (of working men) and the other
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classess I am glad to say that line has been greatly
effaced, simses  We have had prosperous and happy times
but from that time I have thought it was a great mistake
not to embrace many of these men within the pale of the
Constitution”. 39

Moncreiff had defended,with Alexander
Logan,three Chartist leaders in November 1848.
MONCREIFF'S LIFE AND FRIENDS IN EDINBURGH

Lord Cockburn described James lioncreiff at

this period of his career, when he was firmly established
as a successful advocate and was &about to embark upon a
political career "with a keener avidity even than that
with which he followed leuv".i+0 Although Cockburn did
deliver eulogies, they were rare. This sketch of
Moncreiff at the age of 4O bestows high praise without
becoming effusive. The man who had been one of his
father's greatest friends on circuit painted as accurate
a portrait as a venerable and candid mentor cen achieve.
"Jeamese..« prolongs the hereditary talent of the family
and without being what is called learned, he is more
liberally read than either of his two sired. (Lord
Moncreiff and Sir Henry Moncreiff-Vellwood). He is as
likely to reach the highest honours of his profession
purely by deserving them as anyone now in ite A good
lawyer, a pleasing and forsible speaker, a most agreeable
writer, judicious, honourable and friendly, there is
nothing left for hisfriends to wish, unless perhaps it be
that his outward man, which seems scarcely to belong to
the strong mind and the strong voice...was somewhat more
coxmnanding".l'l

Between 1833 and 1851 his second home was
Parliament House, of which Sir John MacDonald " jotted"a
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clear description. It was "a rather bleak and colourless
place;(except at the upper end) where a figuredf fyusticed
looked cut from the great window, there was nothing to
relieve the dullness of bare walls and diamond-paned
casements, except four statues. Bed taste, and a
disregard of the venerable, had cut oul in the wall two
courts of mean appeararfce.. .In the Second Division Court
Room. .. that confifed space,the celebrated trial of Burke
veytook pla.cé:".’""2 "Tt was the sound that struck me most,
resembling on an exaggerated scale the noise of a busy
hive. The floor was crowded with advocates in wigs and
others in tall hats, walking back and forward the whole
length of the great hall, some in serious converse, and
some in talk of very much the reverse chsracter. So
great was the noise that when anyone wished to find a
particular person, he had the services of a crier".l’"-j
Such was the legal hurky-burly so
femiliar to Jemes Moncreiff and to his father, who had
defended the infamous resurrectionists. The Moncreiffs
elso had close ties with another profession, ten
generations in succession serving the Church as ministers.
Although the family baronetcy and with it TiHlliebole
Castle came to Moncreiff's father in 1827, the heart of
their activities was f:irmly‘ in the capitals In the
1830s and 1840s the family would meet when all had time
to spare, usually at 47 Mcray Place, then Lord }Moncreiff's
town house. "As visitors and guests thers came to 47....
many celebrities: Jeffrey, Macaulay, Dr. Chslmers, Df',Guth:i‘ig,
Senators of the Court of Session, Sheriffs, Lord Advocates,
Solicitors Genersal, Leaders of the Church, the Disruption
celebrities, University Professors, men of letters, notable

scientists".u" Theirs were "the gifted minds" which had
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impressed the young lawyer. To a man who had always taken
a broad view of his studies and career,never ignoring the
world of letters,politics and theology outside University
and Court,meeting such distinguished men regularly must have
been stimulating. Dinner at SiX, tea and coffee at nine,
some cold refreshment later on,indicate that the inner man
was well catered for "but people did not,in these parties,
meet to eat but to talk and listen.’ You would see a groupe..
listening to the brilliant talk of Mr. Jeffreye..
reverential-looking students lending their ears to the
imaginative discussions" of professors. Macaulay described
e similar house in the same Place as "magnificent...looking
at the Forth on one side,and to a green garden on the other...
equaltcthe houses in Grosvenor Square".l*s In such a fine
setting, the discussion was of religion,politics,letters and
legal matters where such talk did not breek confidences.
An even more delightful spot which Moncreiff knew well was
Craigerook Castle,"Mr. and Mrs. Jefirey's beautiful old rlace
on Corstorphine Hill" which Thomas Carlyle called"one of the
prettiest places in the world". Gerald kassey wrote:

"The path runs down and peeps out in the lane

That loiters on by fields of wheat and bean

Till the white-gleaming road winds city-ward"l.*é
In his last years,Moncreiff was moved to write of the Castle
where he had spent many golden hours. Twice a week in winter,
Whig and Tory alike, came to the parties thete. "It was
part of my good fortune that I was always welcome".lﬁ
"They were warm and friendly occasions and reading over
the memoirs of those remarkeble men, one cannot help
being struck by the tone of affection which prevailed
among them"l,'ﬁmen such as Lord Brougham, Francis Horner,
Sydney Smithe By the early 18404 such men were in late
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life, while younger men, including the philésopher Sir
William Hamil ton, Thomas Carlyle, D.F. Gregory the
scientist, Jemes Lorimer, notable in law, came to join
them.

The anonymous writer in "The Scottish
Law Review" claimed that "nurtured in (such) coteries
(he) must have been saturated as well with political
knowledge as with reforming a.w;‘d.our'".l*9 Not all topics
discussed were political. "On one occasion we sat, a
party of 8 or 10, till the shadows lengthened while
Lord Mackenzie and Jeffrey discussed the dramatists of
the Elizabethan era". Of these notaebles, apart from
his own family, perhaps Lord Cockburn was the most
delightful as well as influentiel companion, although
he was forty years older. "What I owed personally to
his constant friendship I cannot express”.5 0 Unlike
his friends, Cockburn (- like Jemes Moncreiff -) took an
interest in athletic pursuits. For e.xample,«he skated
beautifully... like the monarch of the ice.” And in an
anecdote characteristic of Cockburn, "one bright frosty
Saturday, when Lochend was frozen to its core, I was
pleading a case before Lord Robertson. Cockburn asked
'You might let Moncreiff off for today. He and I have
a meeting of trustees - loch's trustees - to attend at
Lt:chend'".B'1

Such were the circles and the places
which Moncreiff knew so well from childhood. They
illustrate two points about Mcncreiff which were essential
parts of the man throughout his long and varied career.
Pirstly, he was an Edinburgh Whig, heir of Cockburn,
Jeffrey, Brougham and of his father and grandfather and
of the political legacy of Charles James Fox. Secondly,

he was a member of the Free Church, in no narrow
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sectariall spirit - he deplored the differences which
ended in secession - but believing in the traditional
virtues such as thrift, work, self-reliance, and in
the independence of Church frm State.  His background
and affiliations encouraged him to take the view that
educational facilities must be availeble to all those
who could make full use of them. The alternative to
education was crime and vice for the cllasses‘who )
existed in the mean wynds he saw in the capital and
other cities. He always emphasised that among the
country's yreatest assets was the independent,
-regpectable man, whatever his classe. Such a man,
stIz¥ing to better his family's lot and have a stake
in the country's prosperity with some property, should
be encoureged to cast a vote and come "within the pale
of the Constitution®. The children of such parents
must be offered the best education suitable for their
talents-within a genuinely national system of schools

and Universities.

Chapter Two: references

Opening quotation: q.v. reference 4l.

- le G.W.T. Omond (191L) pege 293.

2. Sir J.H.A. MacDonald (1915) "Lifé Jottings" pages 106-7
3. "Lord Jeffrey and Craigcrook" (1892) page 38.

Lo J Mencreift (10 Deomber [866)- “Addresson Hy extensim of WSUFPraga”page 34
5. "Morning and other poems" (1846)rﬂj%33‘4'~

6. Omond page 152.

7. "Lord Jeffrey and Craigerook" (1892) page 29

8. Omond page 152. .

9. "Yorning and other poems" (1&46) preface.

10. Sir J.H.A. MacDonald (1915) page-259.

11l. Ibid.

(30)



12.

13.

15.
16.
17.
18.
19.
20.

2l.
22.

23,
25.
26.
27.
28.
29.
30.

31-

32.

33
Sl

J, Moncreiff (187) "A Visit to my Disccntented
Cousin”page e ‘

"Bailie" (10 May 1876) paze 1.

I.S. Ross (1978) "Lord Kexes and the Scotland of
his day page 26.

"Scottish Law Review" (June 1895) page 156.

J. Moncreiff (1867) "The Tducation of a Lawyer'page 5.
"Scottish Law Review" (June 1895) page 156.

Ibid page 157,

"MF?R\BJ‘(M\Rev:Lew} (February 1648) page L6B.
Lord Cockburn (1874) "Merorisls of his Time",

volume 1 page 4k

Tbid page 61.

Sir H.W. Moncreiff (1£83) "The Free Church Principle"
rage 57.

Lord Cockburn (1874) volume 1 page S6.

J. Burleigh (1960) "A Church History of Scotland"
page 3hh.

Omond page 153. ,

A. Bulloch end J. Drummord (1975) "The Church in
Victorian Scotland" page 6.

J. Moncreiff (1877) "Church and Stete from the
Reformation"” page 108, . '

Acts of General Assembly of the Church of Scotland
(1838) abr:.dged page L5.

Ibid.

"North British Review" (¥ay 1846) page 117.

J. Moncreiff (186¢) "Address to the General Council of
the University of Glasgow™ page 13.

Lord Cockburn (1874) volume 1 page 169.

“"North British Review" (May 1846) page 227.
“Edihburgh Review" (April 1&49) page 476.

(31)



'35. "North British Review" (May 1846) page 241. 7

36. D. Southgate (1962 ) "The Passing of the Whigs"
peges 253-k. |

37. "Scottish Law Review" (June 1895) page 157.

38. J.C. Watt (1893) "John Inglis" page 230,

39. J. Moncreiff (10 December 1866) "Address on the
Extension of the Suffrage' page 36.

40. "Scottish Law Review" (June 1895) page 157.

4. Lord Cockburn (1874) volume 2 page 26|

42. Sir J.H.A. MacDonald (1915) page 11l4.

43. Ibid page 103. ‘

44 A.J. Belford (1946) "The E.I.S. Centenary Handbook"
page 405. , _

© 45, R.Hassm  (MIZ) [y Prase of Blnborgh" page 23% -

L6. --—-—”’;‘4;, poge 231.
L7. "Lord Jeffrey dfi{Craigcrook" (1892) page L2.
48. Ibid page "32.
L9. "Scottish Law Review" (June 1895) page 158.
50. "Lord Jeffrey afiCraigerook" (1892) page 26.
51. Ibid page 19.

(32)



CHAPTER THREE

Lord Advocate Moncreiff

"4 position where one may be of use in
one's generation. (James Moncreiff,1364)

Having asserted a distinct position at
the bar, Moncreiff was in 1850 made Solicitor-General.
In 1851 he gained an even more valuable palm, the
position of Lord Advocate, chief law officer in
Scotlande By a quirk of fate, two of his guides and
benefactors in life were indirectly his "benefactors"
also by their passing. Lord Jeffrey's death in 1850
led to a vacancy on the Bench, filled by the previous
Solicitor-General, Thomas Maitland; Lord Moncreiff died
in March the following year and Lord Advocate Rutherford
took the Bench, "clearing the way" for the younger
Moncreiff. His perscnal advancement was no recompense
for the double bereavement which he suffered. In the
last October of Jeffrey's life, James asked the great
man for permission to name his yourngest son Pramcis after
him. "Nothing", he replied to Moncreiff "that has lately
happened to me, standing as I now do on the very verge of
life, has cheered and scothed me so much as this proof of
affectionate remembrance”. Naming his son after Jeffrey
was the gesture of a disciple.]'

Jeffrey's old companion, Lord Moncreiff, was
not his old self for some months before his death in 1851.
The affable Judge whom Cockburn sketched so wvividly now
walked slowly to the Parliament House "buried in his own
thoughts, and sitting on the bench with a frosty look ...

(seemed) as if he did not wish to hold much intercourse /
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intercourse with his fellows".2 Of him, Cockburn wrote
that "during the years (he) was on the civil and
criminal benches, he. performed all his duties admirably,with
Law-learning and law-reasoning, industry, honesty, |have
been privy to all his private and official feelings and
views; after 40 years’ unbroken frierndship it is a
pleasure to record my love of the men, and my admiration
of his c:ha.rax:‘t:ex"'.5 "He brings his soul into every
public question he espouses-:".4 »In his principles,
politics, religion, and career, as well as in the
affection of a family life James Moncreiff owed his
father more than he could express. "He was, quite
simply, the best man I have ever known".5
THE NEW MEMEER

Within nine days of his father's death, he
became Lord Advocate, on 8th April 1851. Since, in
practice, it was by then esteblished that the chief law
officer should be a member of Parliament, he had tc woo
the voters of Leith Burghs, vacated by Rutherford after
a dozen years as their M.F. In his address to the
electors, he alluded to his background. "In the recent
celamity which has befallen my family, some of you may

consider the name I bear as a guarantee of my attachment
to liberal principles and regard for the pegople of
Scotla.nd".6

He stood for free trade and some extension
in the representation of the people, a pledge which he
soon justified by his Parliamentary Representation
(Scotland) Bill of 1852. Nevertheless, he declared

that one great obstacle to a wider franchise was not
the electors' lack of intelligence but the want of a
proper moral standard emong them amd the candidates.
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"An end must be put to the influence, bribery, and
treating now so prevalent, before the franchise can be
so widely extended as I should like to see it".7 Not
all the electors of Leith were impressed. Some hecklers
were tired of always having as member the Lord Advocate;
one speaker called it "most insulting that Leith should
be the pocket borough of the Parliament House".
Another cry was "no mere nominee of the Whig Goverrment” ,7
while the fact that both Solicitor-General(John Cewan)
and Lord Advocate were Free Churchmen caused some
grumbling. However, the motion that Moncreiff was not
a fit and proper person to represent Leith was swiftly
quashed by the electors, except for a dozen Radicals.
As had became customary, the Lord Advcecate was returned
without a conteste It had been a not uneventful few
days, however, with speeches and journeys to Newhaven,
Portobello and Leith. Future elections were tomoeve a
good deal more contreversial and taxing for him. -
His statement of thanks to the electors
struck a patriotic note. "I trust when I go to London
I shall never forget my native land, or forget that I
am a Scotchman. Gentlemen, I love my country; I feel
my heart beats more warmly as I tread its mountain sides..
along its clear and crystel streams. Gentlemen, for that
country it is indeed an honour for any man to work".8
And wark he did. In his eighteen years in the Commons,
over one hundred Acts were passed under his guidance and
he introduced many other Bills which did not become law.
Probably he was the last Lord Advocate who "wielded
genuine power as a statesman, with unfettered control of
Scotch affairs...He was Scotch Minister and the
multifarious concerns of this kingdom engeged his first
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attention”. 9

But, although he was the most important
member from the North, he had to win the attention of
the House in order to be fully effective. Lord Hailsham
has written that the Comnons "never gives an easy reception
to those who have an outside reputation",lo and a maiden
speech, always a nerve-wracking experience even to an
accomplished barrister, was not necessarily given aqguiet
reception. Wisely, Moncreiff kept it brief, made his
position absolutely clear and kept to the point. It was
barely two weeks after taking his seat that he rose to
speak as the new Lord Advocate, on May 15, 1851,7% during
a debate on the Ecclesiastical Titles Assumption Bill.
Lord John Russell, perhaps sensing that his liberal Ministry
was running down in enthusiasm after five years, had
reacted strongly against the Pope's attempt to re-establish
a Roman Catholic hierarchy with titles of dioceses in
England. In doing so, the Prime Minister could rely on
the one constant majority in country and Westminster - the
Protestant majority. Cn this occasion:, MNoncreiff,
supporting Russell's Bill to block the Fapal Bill, was a
typical member not only of his Church but of his nation.
He would never persecute Romen Catholics, he would soon
try to organise the best state education for their
children, but he never doubted the error of their faith and
would never encourage its proselytisation. All this was
apparent in his first speech, and it is slightly ironic
that such views should be expressed in the new chamber
largely designed by Pugin, a convert to "Rome".

Moncreiff's credentials were thus set
forth - loyalty to the Whigs, "who had founded their
political reputation on having fought the battle of
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tolerancein its darkest times", to the Queen (Vatican
interference would encroach on her supremacy over the
Church of England on earth), and to the Frotestant
faith (The 0ld spirit in Scotland had become far more
tolerant, but he was satisfied it had become not the

less Protestant”. )]'2

Although his speech was well
received, the measure was ill-advised since Russell
lost the support of Irish Members and several Peelites
including Lord Aberdeen and Gledstone, andhelped make - |
possible Lord Palmerston's ambush of the Ministry,
which resigned early in 1852.

Though a maiden speech was clearly a severe
teat of nerve and ability, according to Omond "no
first speech could have been made in more favourable
circumstances. He had been known for years to the
Prime Minister and others on the front bench; and almost
every member present was aware of what family the new
13 He had that intangible asset,
a House of Commons manner, and kept the ear of his
audience throughout two decades there. Never was it

said of Moncreiff, as of an opponent, that the Minister

Lord Advocate came".

was "very imperfectly heard", His obituary in the
"Scottish T.aw Review" recailed that fram his early
debates in the Classical, Dialectic and Speculative,
"he had taken care to mould his style of speaking on
the best model. The nethod was fromelm[g jbut the
fervour and poetry were from inner fires. lkany of the
gems that 1it up his harangues were flashes of the
momentn, 1% He was able to cambine spontaneous humour
and memorsble illustration with careful préparatien-af
his speeches, and to mingle rich language and quotation
from wise reading with an essential clarity and precision
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of thought. It was no surprise that "sheking from
head and wing his dews of splendour, he frequently
stirred his audiences to tumltuous applzaxuse".l5
One criticism of his maiden speech did appear; "that

a leader ... of a dissenting Church should plead
hunenity as the first duty of dissenters, is an

instence of how difficult it is for us to see

ourselves as others see ms".l6 "The Scotsman"
compared the Free Church's position in Scotland with
that of the Roman Catholics in Britain - both were
"dissenting bodies".

Of more permanent importance, however, than
the Titles controversy were Moncreiff's speeches ard
efforts on the subject of education. His next
speech to the Commons was made during the second reading
of Viscount Melgind's Schools Bill, and included themes
which were to echo across twenty years as Moncreiff and
his colldagues strove to place the education of the
Scottish people on a sounder base. (Their attempts
will be considered in Chapter Four).

Among those collegues were lir. Alexander
Murray Dunlop, Member for Greenock, and Mr. John Clerk
Brodie, Writer to the Signety With their support he
attempted to pilot many reforms through Parliesment and
he worked hard for his Govermment and constituentss
Yet on a number of occasions the position of the Lord
Advocate came under heavy fire. Such attacks were
almost always carefully distinguished from personel
criticisms of the incumbent. Sir James Fergusson was
typical of members who considered that the system was
at fault because "the duties which come within the
practice of the Lord Advocate are so diverse...Scotch
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business is gererally postponed dndh|morning sittings
beccme the Order of the Day, or it comes on at one or

17

two o'clock in the morning". He went out of his
weay, however, to praise Moncreiff's work and "the
manner in which (he) has from time to time met the
objections to ... measures which he has introduced,
and the favourable opportunities he has given for
their discussion ... I do not believe that there ever
was a Lord Advocate who sacrificed so much of his
time ..+ to his public duties, but he discharges the
duty of Secretary of State and of Privy Council".17
THE WORK OF LORD ADVOCATE MONCREIFF

There is no doubt that Moncreiff's "robust

constitution and buoyant spirit":,l'Bin which a light,

good humour was an essential element, ensbled him to
undertake gn]sa‘ng‘g? wpsﬁggf‘llg.ga;n'ggtsary career. As Lord
Advocate gem—}eﬁl—éima&—l-eé&? he went to London in
mid-February and resided there until late July or early
August, barring a brief Eastertide recess. During those
months he was constantly travelling between Scotland and
England. Such a dual caracity as both Scotch Minister
and Member of Parliament, unwoding daily moveuent, was
only possible once the railway age had dawned. Under
such a regimen Andrew Rutherford's health broke down
and John Inglis rever fally reccrnciled himself to the
position, viewing "his elevation to it, as most I.ord
Advocates do, with mingled feelings". TFor one thing,
since both Inglis and Moncreiff had large incomes from
their practices by the 1850s, "removal to London would
involve no insignificant pecuniary sacrifice". But
Moncreiff was able to accept rather better than his

friend a move from "the clear air, the picturesque
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situation of Edinburgh to the vastness, the fog, and
the worry of Londcn". To set against the loss of
most of his practice, except for the rare Scottish
eppeals, the Lord Advocate could set only his power
over patronsge, the exrectation of "the first vacancy
on the bench", and the opportunity te introduce
beneficial measures. According to Inglis's
biographer, the only Scotsmen in the Fouse of the .
energjr and elasticity of mind essential forafefonner
were Dunlop ard Voncreiff "whose genius lent lustre
even to that great As.sembly".19
Yet, although his private wealth suffered
with a family and three houses to support as wellas "a
vast amount of miscellapfus expenditure", Ja‘m:es Moncreiff
defended the existing administration of Scottishk affairs in
a vigorous, detached and uncharacteristically lengthy
speech on June 3, 1864. It is probably the fullest case
for the defence which could be mustered for the Lord
Advocate's poﬁers, and while it may not entirely sgay a
modern Juror who believes that too much depended on the
ability and strength of the particular man, )oncreiff was
clearly confident thatAhe and his predecessors had done
their work well and Scotland had berefited.
HIS DEFENCE OF TFE EXISTING POSITION

Bven if it was only twenty yeafs after his
speech that the pOS.t of Lord Advocate was changed to a
purely legal office», with the Secretary for Scotland
taking over general administrative duties for his '
country, Monéreiff's speech is werthy of attention. It
was a model of clarity and is a relatively rare example
of the politician who must defend not only himself but
the office which he holds. It also irdicates something
of the relish which Moncreiff felt for the House of
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Commons. "It is almost certain that if (he) had been
independent of his profession he would have devoted
himself entirely to political 1ife".?> The "Scottish
Law Review" believed that it was this aspect of his
career - his work in the House of Commons - for which
"Moncreiff will hereafter be chiefly regarded".Z
Because of the infommaticn given by Moncreiff in this
speech about his work, and because it is characteristic
of his House of Commons style, it is proposed to quote
at some length fram this major statement.

He began his rebuttal of Sir James
Fergusson's argurents by itemiz.ing22 "the elements of
the objections to the existing state of things. ¥irst,
it is said that the Lord Advecate is a lawyer, and
cannot therefore be in the House of Coxmons when he has
a practice in Edinburgh. The second assertion is that
the Lord Advocate, having other vocations, has not the
time for introducing measures of that magnitude which
he ought to attempt. Thirdly, we are told that the
manner in which Bills are prepared, proposed, and
considered in the House is not satifactory. The fourth
is that the political functions of the Lord Advocate are
such as ought not to be exercised by a practising lawyer”.
After this élegant overture, in which he uses a slightly
different form of words for each item, while never
conceding a point, Moncreiff proceeded to defend the
administration of Scottish affairs and his own record as
Lord Advocate.

Certainly the Lord Advocate was a
practising lawyer, "but during the Session of Farliament
he has substantially to throw his professional business
to the winds".  Here Moncreiff casts valuable light upon

his own arrangements for the year as lawyer and statesman.
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"My usual course has been this. I have come ur to
London in the second or third week in February and
remained until the 20th Maré¢h. Sometimes I may have
borrowed a day or two after that date when the Court
of Session rises for the jury trials; but never, so

fer as I am aware, to the detriment of public business.
I have always been in my place gfter Baster, and have
remained till at least the 20th July; and then, when
the Scotch Members are generally more intent on pre-
sparations for the 12th August than on legislatiwe
action, I have sometimes gone down to Scotland
immediately". He noted, however, two exceptions to
this timetable - when he acted for the Crown in the
trial of Madeleine Smith and when he attended the trial
of the "Pampero", the vessel built on the Clyde for the
Confederacy during the Americah. Civil War.

The seccnd accusation, of a lack of
important measures, the Lord Advocate buried under an
avelanche of the measures which he had introduced. He
admitted that "over-legislation is not desirablie, and
occasionally we have been in danger of that evil".

Yet he was proud of such measures as the "important work"
of ebolishing the "tests imposed on Professors in the lay
chairs of the Universities of Scotland" in 1853. "It
laid the fourdation for the great measure of University
reform passed in 1858...In 18§55 no measures of any great
consequence were passed. Does my Hon. Friend remember
the Education Bill of 18552 Was it lost because the
Lord Advocate did not introduce it on time? It was
introduced on the 23rd March and was read a third (time)
on the 12th of July ... after long end searching criticism;
and all I can say is that if the same liberal spirit had

pervaded in another place, we should have been relieved of
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a great many of the difficulties which now impede the
course of education in Scotland ... In 1861 there was

a measure of considersbleimportarnce fcr we again put

an end to a long and weary controversy, and succeeded
in abolishing the tests taken by parochialschoolmasters.
In that measure we laid a foundation on which a great
work may yet be raised ... a large and comprehensive
national system of education". Other proposals, the
Registration Act, the Valuation Act, Bankruptcy Act,
measures for establishing County Police and regulating
Lunacy - were mentioned as examples of the range of
achievements which could be gained with a persistent
Lord Advocate. In his time "over a hundred Bills have
been passed in to law"."Ve havevn:;.t;.hirked or slurred
over our work". The evidence of these measures could
hardly be gainsay¢d. "Then it is said that the Bills
are imperfect...The proper way of judging laws was to
look to their effect. Do they benefit the class on
whose behalf they have been passed? Do they remedy
the evils at which they have been aimed? I contend
that the measures we have carried will stand that test".
But Moncreiff agreed that there were: problems in
drafting Bills and "one cannot sit down and write an
Act like an essay., It is subject to all sorts of
alterations during its passsge. If the machirery
furnished by the House of Commons for framing laws is
not scientifically precise that is the price we have to
pay for constitutional Governmment. To illustrate the
system ... I introduced the (1855) Education Bill about
the middle of March, but I was asked to defer the Second
reading in order that the country might have an -
opportunity of expressing an opinion with regard to its
provisgions™. The Bill was further delayed to allow the
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Views of the Commissioners of Supply and of the General
Assembly of the Church of Scotlend to be known. "The
measure at length comes in for a second reading in the
second week in June. We go into Committee and the
paper is crowded with Amerdments. I know that a
Standing Order has been passed,in another place,not to
take the second reading of any Bill after the 30th June.
Consequently ... I am obliged to accept Amendments
without having a fair opportunity of considering them...
or lose the Bill".

"The last objection is that the Lord Advocate,
being a practising lawyer, has too many functions to
perform? He agreed that in England his functions were
carried out by various officials "but Scotland is not
such a very large country". She required a separate
official because of her diiferent legal system. "I am
satisfied that tle crimingl system of Scotland works
admirably both for the discovery of crlme and the protection
of innocence". The advantage of the eys—tem— of Lord
Advocate was that he could quickly collect information
from his advocate-deputes and procurator-fiscals. "A
Secretary of State for Scotland in London would have to
apply to the Lord Advocate for information at every turn.
The Lord Advocate would exercise the same power, only with
diminished practice".

Moncreiff allowed himself a stirring coda in
which he praised the office which offered no "golden
temptation" of profit or pecrage (although some had
achieved the latter). "Its great recommendation was that
it holds out the most honoursble object of ambition - the
opportunity of using power for its only true and
legitimate end, the advantage of the nation. It offers
the highest and purest reward of patriotism - the

(k)



consciousness that one is placed in a position where,
by diligence, one may be of use in one's day and
generation".

The Lord Advocate's speech illustrated both
the legislative results of the previous thirteen years!
work and also the methods by which (Parliament and
other interests)he consulted‘on the s.bstance of Bills.
This statement, and his precise, shrewd questioning
some months later during the Argyll Commission, may
represent Moncreiff at the peak of his political form.
He considered opponents' criticism with care and
answered trem in detail, applying his evidence with such
effect that the motion was immediately withdrawn by Sir
Jemes Fergusson for lack of support. Nevertheless,
while &n energetic and strong man might carry out the
manifold duties of the post with success, these were a
great burden for most incurbents. As Parliamentary
business expanded and Scottish legislation accordingly
increased, a new arran;enent became essentisl. In 1885
a Secretary of State for Scctland was appointed, leaving
the Lord Advocate with legal matters to attend to.
Nevertheless "The Scottish Law Review" believed that
Moncreiff's name"will be revered as one of Scotland's
greatest Lord Advocates".
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CHAPTER FOUR

The Education Bills of 1854=55; attempts
to establish a National System.

"How great an agent must a system of education
become which is national ...in reality”
(Jemes Moncreiff, 1851).

In his 70s Moncreiff recalled that D"Guthrie's
appeals for an improved educational system"had very early
gone home to my convictions and this was one of the few
politicel questions which impressed itself on my emotions
as well as to my comrictions".l This retrospective
view is borne out by his assiduous demands for educational
improvement throughout his Farliamentary career. His
second speech as a Member of the House of Commons was made
during the debate on Viscount Melgind's second Schools
Bill on 4 June 1851. The Greenock Vember had also
introduced a previous measure in 1850, but saw it defeated
by a mere half dozen votes on its Commons second reading,
Supporters of a Bill to extend the education of Scottish
children in a coherent national system of schools were
horeful that the second attempt in 1851 would succeed and
on June 22, 1850 the "Scotsman" called the recent narrow
defeat a "virtual victory'". Moncreiff quickly made it
plain that he was one of those supporters. "There was
a great necessity for enlarged means of education in
Scotland. While for years the deficiency ... had been
admitted, they had been going on from one year to another
without anything being done to provide against it".2 His
first Parliamentary speech on education inciudes themes
which echoed across the next two decades as he and his

colXagues strove to organise the provision of education
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for the Scottish people into a fully national system,
with at least elementary schooling for all children and
higher levels, up to University, for those of proved
talent.

"It was", he believed, "far more desirable
to have a gereral national system than to have a defective
«ssSystem supplemented".?- It was not enough to add
patches to the worn-out coat; a new, stronger garment was
required - "a national system of education that shall be
really and truly sufficient for the wants of the
comunity". Tinkering with the existing situation by
"giving Goverrment aid and grants to other denominations®
while basically leaving "the parish schools just as they
now stood" would not do - "they would still have to
provide for an enormous mass of educational destitution
in the country, which the parochial schoocls could not
reach".

Nor would he accept the argument that past
achievements of the parochial system necessarily meant
perish schools must never be altered. "It seemed to
him an instance of that use, or abuse, of history which
consisted in drawing on the energies of our ancestors
for excuse for our own indolence". Instead he drew quite
a different lesson from the past. The parochial system
"was a very great and large system, worthy of those
Reformers by whom it was originally planned. It showed
how great an agent, reaching beyond the limits of the
generation, must a system of education become which is
nationel, not merely in theory, but in reality, ani which
is adapted to the wants, and founded in the affections,
of the people".

Moncreiff took this opportunity to speak

about an issue which was later to cause him considerable
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problems when piloting his own Education Bills - the
question of tests amd religious instruction in schools.
From its introduction in 1690 to the Disruption of
1843, the requirement that parish schoolmasters must
subscribe on oath to a religious test, supporting the
Westminster Confession, had caused little acrimony, since
it included any man prepared to swear to Presbyterian
beliefs. The division within the Church of Scotland,
however, meant that Free Church members could no longer
teach in parish schools since they could not subscribe
to the test as communicant members of the Esteblished
Churche As a Free Churchman, James loncreiff was
especially incensed by exclusion of eble and honest
Presbyterians from the parish schools simply because
they had left the Church of Scotland't the knowledge
that hundreds of teachers were Jjolted out of work had
affected him and others of his views so deeply that a
million pounds were raised in the 1840s to erect seven
hundred Free Church schools where they might continue
their work.3 "The effect of the tests was simply to
exclude many who diifered in nothing from the Established
Church, except in not belonging to it. It would be
infinitely better to abolish these tests, which were
but the wretched remnants of a bygone age".2 He was
quick to emphasise that this was no narrow partisan
attack on the Established Church:"he had no wish to see
her decline, but the reverse - there was a great deal
of good done both by established and unestablished
Churches". Nor did he wish to weaken religious
education. "There could not be a more miserable
safeguard for the religious instruction of the people
than this system (of tests)". Opponents, however,
occesionally accused him during the next two decades
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of acting only in the interests of his own Church.
Cumming Bruce regarded his measure of 1854 as % Free
ChurcH¥stratagem" to gain equal status with the rival
body. Since their own educational work had reduced
their funds considerably, '"they looked to the right
honourable and learned Lord (Advocate) to take them
under his ca.re".l+ There is no evidence however
that Moncreiff undertook his long and often frustrating
attempts to improve Scottish education purely or largely
to further PFree Church ambitions; he never attacked the
right of the Church of Scotland to be an Established
body and the Free Church, while generally supporting
his education measures, had many criticisms to make of
them, especially on arrangements for religious
instruction. If he wished the exclusive tests in
schools and Universities to end, he regarded this as a
matter of justice and an aid to efficient teaching, which
would benefit the whole community.

Pinelly and characteristically, he considered
"the conseguence if the present state of things continued".
As a lawyer, he knew the possible results of an
upbringing in mean streets and dark wynds. Education,
it was his stance, was the major weapon against crime,
vice, disorder like that of 1&4& in many countries.
"Should another period arrive, when the minds of men should
be agitated as they had recently been in Europe, and find
the lower classes of this country in a state of ignorance,
it was impossible to say what might be tlhie consequences.
Was it possible that such a state of things could be
allowed to go on, without the most injurious and
dangerous consequences to the community?"  His conclusion
was clear. "In quiet and peacful times let the House
do its duty by educating the people".2
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Although the Scottish members voted for the
1851 Bill by a majority of two (the same majority in
1850 was three) Viscount Melgind's measure was
effectively killed when its second reading was postponed
for six months, the overall mejority against it being 13
votes (six in 1850). The Lbrd Advocate, admitting "The
Bill was (not) a perfect and complete system of
education...., thought it contained the outline and
groundwork of what might become a good national measure".
That "good national measure" was to be one of James
Moncreiff's major objectives during his eighteen years
in the House of Commons.
THE OFFORTUNITY FOR A BILL IN 1854.

The rext opportunity for such a measure

emerged in Pebruary 1854, after a period when lioncreiff
was out of office (during most of 1852) and then concerned
with important commercialevidence and land legislation

as well as the major Universities of Scotland Act (20
August 1853) ebolishing religious tests for all University
teachers except those in chairs of Divinity. Once this
measure was schieved (it will be discussed fully in
chapter six) Moncreif'f hoped that the similar tests would
be abolished in parish schools. "He did not desire to

5

mix up the two matters",” since some Members, such as
Forbes Mackenzie would not oppose the University measure
but could have voted down a combined Bill ending tests in
both schools and Universities, but if events, particularly
in the University of Edinburgh in 1852-3, favoured the

Lord Advocate's move to remove the University tests, he
was less fortunate with his school measure. (Nevertheless
he recalled in the 1880s that the Bill was intended to
open the way for the reform of the Universities and a

revision of the whole educational system in Scotland‘;and
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while this and the corresponding test applicable to
schoolmagters remeined, any effective legislation in
either was impossi‘ble)’;'6

There was good reascn to believe that some
measure to improve elementary education in Scotland
would be successful in 1854. The Church of Scotland
Education Committee had expressed "utmost anxiety
about the thousands of childreén. in our midst who are
growing up in a state of ignorance and crime" while the
Church's funds were now "completely exhausted".7 The
Free Church, after a good deal of debate, supported the
Lord Advocate's Bills in principle. A new body, The
National Education Association, fcunded in 1850, demanded
broad educational reform. Comprising a wide spectrum
of influential opinion, including 356 clergymen, 7 professors,
4 Lord Provesss, teachers, lawyers and coctors as
Directors, the Association established committees in
& dozen major towns and held regular meetings in public.
In 1854, 872 petitions were sent to Parliament on the
matter of education reform: 85,689 signatures were
favourable in general, against only 42,381 who were
opposeds Most Town Councils favcured reform. 1853 was
also believed to be a crucial period because new salary
arrangements of parish schoolmasters, last adjusted in
1828, had to be agreed by Parliament every twenty five
years under the 1803 Act. "Reformers were determined
to use the occasion +to open up the whole question of
Scotland's educational policies". As Viscount Melgund
noted in a speech to the N.E.A., 8«‘t;h:'Ls year is likely to
prove a crisis in the educational legislation of this
country". Moncreiff, indeed, believed that parish
teachers' status could not be improved, with or without

higher salaries, unless schcols were open to the ablest
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men without religious tests. On the other hand,
many in the Church of Scotland who insisted that

the Church's supervision over parish schools must
not be weakened were adamant that salary

adjustments should be discussed separately from

the broader question of educationsl Reform. And

the Church of Scotland, supported by meny gentry

and aristocrats, were better organised in 1853

than in the 1840s to press their opinions. In mid-
184, the Gereral Assembly of the Established Church
drew up & "Proksts, Declaration and Testimony on

the Subject of National Education? stating that her
control of parish schools must remain intact.

Synods set up committees in the early 1650s in

order to monitor educational legislation and petition
against any relaxing of school or University tests.
The convener of the Church's Zducation Committee,
John Cook, helped it become ready for political action
with four sub-committees respectively putting views
to Members of I arliament, Scottish or not, friendly
or hostile; to canvass opinion in the Counties; to
write to newspapers and journals; and to arrange
finance. Minutes of the Parliamentary sub-committee
show that its members met English and Irish Bishops

to gain their support.9

One major and characteristic
statement was the "Declaration by Justices of the
Peace, Commissioners of Supply, and Hefitors", which
bore the names of 35 Scottish peers and 1,800 members

of the gentry. Clearly this was primarily aimed at
opinion in the House of Lords, although it was
probebly hoped that such a roll call would influence
any doubtful members of the Commons, especially M.P.s
in County seats. It declared "the subscribers'

strong opinion to be that,except for the purpose of
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meeting defects in its workings and incresassing its
efficiency;the present system of parochial schools
ought not to be interfered with and that their
connection with the Church of Scotiand ought to be
maintainea. 0

THE TWO BILLS OF 1854 AND 1855.

James Moncreiff was well aware that the
oppositio:,\nghglcl:h ended the exclusive tests and
extended the national education system on a new
basis would be formidable. His Bill, introduced
on 23rd February 1854, "although not so systematic
as we could have wished ... was the most which we
had any chance of carrying, but what was the main
matter - itgeould have secured theeducation of the
people".ll When this was defeated in the second
reading in the Coumons, }oncreiff and his colliagues,
probably including Dunlop and John Clerk Brodie,
prepared another attempt. "A Bill substantially
the same was introduced again the the next year -
1855 - and passed the Commons, but was thrown out
in the Lo::‘ds".12

These two Bills, and several later measures,
represent a broad attempt to fit Scotland's schooling
to the demands of the 19th century industrial society
whose population had grown too quickly for its
schools to cope, a country whose religious life in
mid-century was passing tlrmough a division which
raised powerful emotions and resentments. As the
Lord Advocate pleaded, "unless prompt measures are
taken, any upheaving of our social system may sweep
our boasted institutions to destructiont.>?

Por the present, however, organisation of

Scotland's schools was not altered, with the exception
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of the limited measure of 1861, until in 1872 "the

old superstitions and delusions" according to Moncreiff
"were swept into the limbo of oblivion"..."Provision
was mede for the management and expense of the
education of the peopleand the reslisation of cur most

sanguine aspirations".u"' Between 1850 and 1672 there

were comprelensive attempts to restructure the school system

in 1850, 1851 (introduced by Viscount Melgd.nd) s 1854,
1855, 1856, 1862, 1869 (introduced in the Commons by
Moncreiff) and in 1871 and 1872 (George Young's Bills)
of which the last wag eventually successful in becoming
law, '

The Bills of 1854 and 1855 bear different
titles. The earlier was "A Bill to make further
provision for the Education of the Feople of Scotland",
the wording also used in 1862, while those of 1856 and
1889 were modestly described as Parochial Schools
(Scotland) Bills. Earlier Acts had similar titles to
the attempts of 1854 and 1862: Foreexeample, the 1696
Actwas "for making ... further regulation for the better
Government of the Parish Schools in Scotliand" amd that
of 1803 hed an identical title. The modest titles of
most of James Moncreiff's Education Bills suggest
similar measures to those of 1696 or 1803 - larger in
scope, but not different in overall design. Yet that
is not the case. Those Bills of the 1&50s and 60s
were also different kind from their arcient predecessors:
they were an attempt to found a national system of
education for all Scottish children, with schools open
to masters of all (Protestant) persuasions under the
supervision of a Board of Education. Vcluntary efforts
in education would no longer be regarded as sufficient
on their own. That was more than rerely "making further
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provision". Only the title of tle 155 measure, "A Bill
to provide for the Education of the people of Scotland",
which might be taken to imply that no national system
had been provided before, recognised that this was a new
kind of Bill.

Apart from their titles, the 1855 measure
differs from its campanion of 1854 only in attempts to
mollify the opposition of its strongest enemies. In
clause 13, for example, the second Bill gave the Minigters
and Heritors power to attend the inspector's examination
of the candidate for a parish school post. They "may
suggest such questions as they think fit". Desrite this
concession to the Ministers and Heritors and this general
attempt to tone down any "insulting (of) the Church of
Scot.land",:l'5 Moncreiff felt that the overall aims of
his measure must be clearly stated. He would not
compromise over any basic objectives; except possiblg
in his last Bill (the Duke of Argyll's attempt in 1669),
when his career in the Commons was eimost at an end and he
was particulerly anxious to see the major Education Act
for which he had struggled.

THE EXISTING POSITION

The yresmble of both Bills in 1854 and 1855
includes references to the three major Education Acts of
the previous 160 years - those of 1€96, 1803 and 1838.
Not only did they define the current legal position in the
middle of the 19th century but they indiceted that no one
Act had gone far enough to assuage Scotland's need for
schools and teachers. The presence of the Act "to
facilitate the foundation of additional schools" in 1838
suggested that there was still a patclwork quality about
edwational legislation. Janes Moncreiff tried to draw

schooling into one effgcient national system which would
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match facilities to requirements once and for all.
Boldness was needed, in the view of those who framed
the Bills, to discard the patchwork quilt and weave
a seamless cloth of greater quality and durability.

In 1854 the preamble made no bones about
criticizing existing educational provision in
Scotland. "The Means of Education fall far short of
what is required by the circumstances and increased
population of that country". Since this statement
did not apportion blame, it might have caused little
controversy by itself. But the next section was
bound to cause fierce argument. "The present system
of superintendence and management of the parochial
schools has been found greatly defective and ought to
be altered and amended“.l6 That was the statement which
above all led opponents of the Bill to cry that "our
parish schools ... have been vilified by a Lord Advocate
17 'The Elders' Union '
remarked in their Report for 1854"This (preamble) we
feel is unfounded”.l® As one }.P, James Johns tone,wrote
to Moncreiff, "Scotland was sensitive to insult - (you)
insulted the Church of Scotland and its management of
parish schools".l9 The reaction was perhaps understandable
from the body which had supported schools ever since 1560,
and the Lord Advocate removed the words "has been found
greatly defective" from the 1855 Bill to dampen same of
the disapproval. Nevertheless, facts supported

as debased beyond imagination'.

Moncreiff's opinion of the poor quality of many
Presbyteries' superintendence over parish schools. "The
Argyll Commission's First Report in 1864 showed that, in
districts whose practice bad not yet been altered by the
Burgh and Parish Schoolmasters' Act of 1861, the

Presbytery did hold an annual examination of parish schools,
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but this was often an occasion for display rather than a
trial of efficiency and sometimes a master, often
appointed €ad vitam aut cilpam¥ leant ingedently on the
security of his office or devoted his energies to
supplementary work as registrar or session clerk".zo
Only in the years just before 1854 had the Church been
aroused to fresh energies in this matter. Even lir.
Stirling, an M.P. who opposed the Lord Adowecate's Bills,
admitted "Some years ago the Chwrch of Scotland hed been
so much occupied with its political and polemical
differences that many of the best men in it had
neglected their impartant educational duties".zl The
Earl of Dalkeith, a member of the Church of Englanmd who
also opposed the Bills "did not mean that the parochial
system was not capable of amendments; it might be much
improved", although he wished to retain the existing
structure.22

Speakers such as those who met in the
Merchants' Hall, Glasgow in May 1855, declaimed against
the"fallecy "of the Bills® preamble - because jthey believed,
education of Scottish people was considered to be up
to the highest standard in Euro;pe.23 Lord Elcho,
however, parried this argum(::-nt by claiming that while
"the Presbytery had the power of examining the teachers,
of administering the tests, and of annually visiting the
schools ... they could notzirescribe the books or the

nature of the instruction. Their powers of removal of
teachers were a dead letter, in fact, for in the Report

of the Education Committee of the Gerneral Assembly it was
stated - where the teachyis old, disabled, or incompetent
endeavours have been made, without success, to procure

his retiremen‘l:i).)25

THE PROPOSED BOARD OF EDUCATION
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The first six clauses and clause 8 of the
two Bills dealt directly with the esteblishment of the
Board of Education and its powers. Its immediate
inspiration was the earlier bills introduced by
Viscount Melgind, as Moncreiff agreed on introducing
his measures in FPebruary 1854. *The General Board
was adopted very nearly from the Bill introduced by
Lord Melgj&mi".26 However, the idea of a Board as a
means of administration, for example in education, was
not new. John Campbell Colquhoun was not enamoured of
such centralised bodies which "blighted the Continental"
system of education.But there were British precedents
for such a Board. Other Boards had considerable powers
delegated by Parliament, reserving for itself the right
to question a Government Minister on matters relating to
the Board's actions; for instance, there were those
established by the Poor Lew Amerdment Act and the Public
Health Act in 1834 and 1848 respectively. As part of
the Irish system, a Board of Commissioners of National
Education was introduced in 183]3and in 1839 Lord
Melbourne's government set up the Special Committee of
Council on Education, to superintend the distribution of
sums voted by Parliament for pramoting education in
Britain. J. Yurphy has described that body as the
State's ?first embryonic board of education" ,2&j but there
were important differences between the Committee's
composition and the proposals in 1854 for the Board of
Education, a body to supervise only Scottish Education.
“The Committee were members of the government (2l though
with) & permanent non-political secretery ... as chief
administrator, >

government members but a large representation of bodies

The Board was tc include not only

outside Parliement (such as the Universities), a
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proportion which eventually changed from 5 out of 13
members to 13 out of 17 after amendments in July 1855.
Previous examples had influenced the proposed choice of
a Board as the particular form of the central body.

Yet its camposition was determined by the special
circumstances of Scottish schools at the time.

Between May 1854 and March 1855, Moncreiff
had accepted that some changes might sid the measure's
chances of success. He iftroduced Town Council
representatives to the Board - "The Lord Provost of the
cities of Edinburgh and Glasgow end ... of thelowns of
Perth and Aberdeen". This brought a measure of local
representation of ratepayers from four major centres of
population; a move which accords with his insistence on
prfnb:« control as "the best form of security" for
religious instruction and education in general. The
emendrent which the Commons passed on 2 July 1855
altering "Lord Provosts" to "Four Persons, 238 coe
elected by each of the (four) Town Councils did not
alter the principle of Town Council representation, and
the Lord Provost might well be their Council's choice.

On the other hand, a separate emendment forced upon the

Lord Advocate'!'s Bill by the Lower House in July 1855 was

not to his taste. "Four Persons" were to be added to

the Board, "one of whom shall be elected by the Commissioners
of Supply and each of the Counties of Inverness, Aberdeen,
Renfrew and Ayr.” Not only was this likely to weiglt the
Board more to highly cautious local County opinion, resigting
change, but the amenduent actually removed from the

Board both the Lord Advocate amd the Solicitor-General for
Scotland, as well as two of Her lMajesty's nominees.

Opponents of the Board's origin%composition had ¢glearly
reduced Government influence a&mﬁ it. Cnly 4 out of
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17, instead of 8 out of 13, could now be chosen from
royal or Government nomineese.

The arendients. of 2hd July 1855 tended to
reduce the power of Board Members. Firstly, they "shall
hold office f‘or three years". Although they were carable
of re~election "of Arpointment" by the bodie§ whom they
represented, this was the first mention of a set period
for service. Those who pushed through the alteration
hoped that incompetents or "dangercus" men would not be
re-elected, ard that individuals would be less likely to
becane over-powerful. It also suggested thaf the bodies
-such as Universities would have more influence over the
Board's conduct than if members were on the Board for an
indefinife period. The substitution of Five for Three
members as a quorum suggests a means of blocking the
actions of a caucus and since there were now prcposed to
bé four members frome ach of four groupsemnotably the
Government's choice, a quorum would ensure that one
"outsider" to that group would be present. Another
1imit to the powers of small groups within the Board was
an amendment in clause 5 which forbade committees of fhe
Board "to act for any longer period than three weeks at
one time". English (Derbyﬁe)Comervatives_, in particular,
would ensure that there was no "Turlzish oligarchy". J.C.
Colquhoun wrote to the Hon. A. Kinnaird, M.P., that the
Board was "the great issue which makes it the worst
measure proposed within my experience to Farliamen ".5 1
He was concerned less about the ccmposition of the Board
than its powers.

"It is this arbitrary power of Gcvernment
wielded ... wildly (and) unrestrained which mars the
continental system of education, and blasts all its

requirements, It is the ukage off a Czarn. 2% 4s
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Oliver MacDonagh has noted, it was common tc study "foreign
practices"*”"in stutying administrative change. This
Colquhoun did in a "liemorandom" in discussing the Board.
“I't is in full operation in Holland, France, Prussia and
Germany ... its results manifested in lb4*and 1855 Bills
seems mild. The Board of Education "shall exercise a
General Superintendence of ail the Parochial and Public
Schools of Scotland", removing that duty from the
Established Church*s Presbytery. '"The question", according
to Moncreiff, "is whether the superintendence by the
Presbytery be or be not efficient. Over a full century,
(it) was in most cases little better than a name. Indeed
a boty, meeting at long intervals and scattered over maiy
distant par*j*es, sometimes cannot accomplish the necessary
supervision". He accepted that because of "competition"
wiili the Free Church since the Disruption in 1843”, there
has been increased vigilence (by Presbyteries) of late
years and tie parish schools are probably more efficient
than for many years. But times of lethargy may ccane

again and the results will be as before". Lord John
Russell in this debate supported his coileegie’s view

that superintendence by the Presbytery has been '"nominal ...
till of late years".

Under the 1803 Act, the parish schoolmaster
has to obey Presbytery regulations but the Presbyteiy
representatives' check on tiiis varied considerably. "At
Holyrood (Dumfries) a Committee arrived every year, while
at Borthwick (Midlothian) the minister visited all schools...
once a month".According to A.C, Sellar and C,F-
Maxwell, in the Argyll Report, "schools that we should
consider good are in the language of the Presbytery very
excellent; and those that we should consider very bad are

in their accounts indifferent. ""he real stimulus for
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teachers was the inspector's visit".3 ¢ It was not
for the annual ceremonial Church court that teachers
posted a pupil to "keep cave" when an inspection was
nigh.3 9

Clause 4 also delegated to the Board the power
"to make and esteblish such Rules and Regulations as they
may deem necessary for carrying this Act into effect".
Under the wing of this "delegated legislation" would
come inspection, examination of schoolmasters, and
supervision of the new School Committees. The Board
was to choose inspectors and after their visits to Parish
and Public schools, they would report on their educational
condition. (Clauses 8 - 9), Clause 21 would report on any
defects anmd whether "additional schools are required
within the limits of any Burgh; the Bcard, if they approve
of the said Report, shall resolve that a Public school
shall be founded, and shall intimate the same to the
Committee of Council'. This made it clear that while
the overall grant would be distributed by the Coummittee
of Council, the Board wculd decide how that money was
spent on specific school building.
PUBLIC SCHOOLS AND THE F(SITION OF SCHOCIMASTERS.

The "public schools" were an essential part

of the new scheme. The Bcard, acting on inspectors'
reports, could order a town's Chief Magistrate or County
Sheriff to summon a public meeting of heritors and
ratepayers (who would share the cost of the new school's
upkeep). But the public schools, theoretically
forerunners of the "board schools" of 182, were to be
erected only where there were deficiencies,and they could
co-exist with parish schools. Heritors could decide too
whether a parochial school should become a public school -
indeed the heritors’powers were hardly changed in parish
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schools, and to a lesser extent in public schools - whereas
by the 1872 Act heritors lost special powers to the
ratepayers as a group. Such a system as that of 1854~5
was more likely to see schools were esteblished where they
were needed than the haphazard situation since 1843 when
duplication of Free Church and parish schools was not
uncommon. "In West Kilbride; with a small population
and a small attendance at school, there are a parish
school and a Free Church school and a Female School of
Industry, all aided. Not one could exist without aid
and one good school could do the work of all three".w
This chaming Ayrshire village, its main street winding
past three fine Presbyterian Churches, was well supplied.
Yet such lack of overall organisation could perhaps only
be dealt with by a centreal body which took account of the
inspectors' local knowledge.

Within their "Educational District", inspectors
were to be given a new, additional task -%o examine, upon
all Branches of Knowledge and Efficiency, all candidates
for the office of schoolmaster ... according to such Rules
as the Board shall direct". (Clause 9) "No person shall
be inducted as schoolmaster ... until he shall have passed
such Examination and have produced to the School Committee
a certificate by the Board ... attesting to his fitness".
This would apply to all teachers in public schools and
had only one precedent as regards state examination of
teachers. That was, however, a voluntary examination
for the Certificate of Merit and only 18 took the examination
by 1851. 1In parish schools the master had to produce "to
the Minister and Heritoars a Certificate by the Board
approving his appointment; proceeding upon a Report of
such inspector attesting to his Fitness", (Clause 13).

Removing the examination of schoolmasters and
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superintendence in general from the Presbyteries was
one of the most impartant and controversial matters

in the Bills. The Lord Advocate claimed, on introducing
the 1855 measure, "Rejection (of the 1854 Bill) was on
this ground and this alone - that they did not contrive
the exclusive superintendence of the Established Church
in Scotland and the exclusive privilege of that
denocmination to teach in the schools".l’l In the
Comons, Mr. F. Scott was angry that “exemination of
masters did not include religion. "The I.ord Advocate's
plean had been tested in the Universities at France,
Holland and Frussia - in Holland masters had to teach
the history of Jews, Greek, Romans but were forbidden

L2 The Elders' Union wanted

to refer to the Deity".
such inspectors "to be approved by the Church of
Scotland as is the case at presen ".ij
Church member complained that the Bill "practically

organises public schoolmasters into a great secular
NN

Even a Free

corporation®.
The Lord Advocate did view replacement of the
Presbytery superintendence as "less important" than
removing the religious test for parish schoolmasters.
Yet he denied that "by thus removing limitations on the
power of election and vesting the manegement of these
schools in the heritors and ministers, subject to the
General Board, instead of in the Presbytery we ...(are)
weakening the guarantees for Religious Instruction...
nor (was this) conceived in a spirit off hostility to
the Church hersel:t"'.l‘“5 Typically ready to make
reasonable concessions in the 1855 Bill, he showed
that he was prepared to give heritors and ministers
every opportunity to see the inspectors’ examination

was properdy carried out.
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_ But on one central matter James licncreiff
would not give way - the religious tests for school

mzsters must be abolished.
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CHAPTER FIVE

Reaction to James Moncreiff's Education Bills,

"A perfect barricade of ... questions was reared between

the people and their education". (Jemes Moncreiff 1886).

"While recognising the claims of teachers to
a much more liberal remuneration, the Syncd strongly
deprecate any additional endowment being given to the
Parish Schools, so long as thej are contiﬁued in their
present exclusive and sectarian position".l/ Parochial
schools "serve as a pattern and stimulus to other
schools... the dissolution of this cornection would (have)
disastrous consequernces, disturbing the harmony of every
Parish and abolishing the security for ... its religious
and Christian character".2

These two statements from representatives of
the Free Church ard the Church of Scotland respectively
i1lustrate why the shortest clause in the Bills was also
the most controveps:Lal. Clat.se 15 stated "It shall not
be necessary for a Parochisl Schoolinaster to subscribe
- any Test, Confession of sanbpemeverss i'aith, or Formula".
The Act of 1690 demanded that "no schoolmaster shall be
admitted to (teaéh) or allowed to continue therein
without subscribing the Confession of Faith" {clause 25),
which'was the doctrinal basis of the Church. This
caused few complaints until the Disruption in 1843 when
many (c6-700) parish tedcheks joined the Free Church
and were therefore dismissed from their schools since
they were no longer members of the Church of Scotland.
Under the Act of 1690 and that of 1693, placing
superintendence on parish schools under their local
Presbyteries, schoolmasters had to conform to the Church
of Scotland's .wemg#and belong to its communion. Both
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Acts were ratified in the Treaty of Union of 1707.

Despite viplent attacks,James Moncreiff would
not alter clause 15. He was determined that no longer
would eble Fresbyterian teachers be debarred from parish
schools because, as members of a Church other than the
Established body, they refused to subscribe to the test.
He made his views quite clear in introducing the 1854
Bill. '"Last year (1853) Parliament repecled this law
as regarded the Universities: is it still to remain in
force in parish schools? Her Kajesty's Be¥eiuuithave
cane to the conclusion that this state of the law should
(not) any longer continue ... If (clause 15) had been
concef¥ed in a spirit of hostility to the Estsblished
Church or to diminish the security which now exists for
the Religious teaching of the people, it would deserve
to meet with an opposition which I have great hopes it
will not receive .. It is propcsed by public money to
place National Schools in a much more efficient position ...
I declare, I do not know by what course of logic I
could defend a system restricted to less than one half
of persons quslified". Referring to the Disruption, and
other lesser secessions, "These contests relate entirely
to questions of Church government. In creed and belief
the country is not only substantially but campletely
agreed (taking it in its general aspect)".3
REACTIONS T0 THE ABOLITION OF TH: RELIGIQUS TEST

Those who opposed him tended to regard the

test in its historical significance as a bulwark against
Papists, Episcopal¢ans, and all other "unsound" influences
entering the schools ~ while clause 15 would "destroy"
sound religious teaching. The Lord Advocate and his
supporters, on the other hand, believed that the test

was no real security at all for religious instruction.
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Mr. Bouverie stated that "if there were any doubt
respecting the religious opinions of any master,i the
attendance of children from his school could at once
intimate the dissatisfaction of the parents; and this
was the practical security all parents possessed?

In practical terms, "the test was only a proof that,

at a certain time of his life, the master was willing
to profess his adhesion to a particular creed, but

was no proof that he continued to believe that c:reed".)+
Lord Melgiind put these views more strongly by quoting
DrBegg of the Free Church. "In his parish there are
two teachers, one appointed by a public company and

the other is the parish schoolmaster. Both are infidels,
and both are drunkards. This is one ef'fect of 1:ests".5
Such a specific and probably exaggerated statement was
influenced perhaps by lielgind's failure to achieve an
Education Act in 1850 or 1851, while Bouverie's
suggested "withdrawal of ¢ hildren" might be impossible
where there was no alternative school, and it could
take a long time to remove a master. Such supporters
of Moncreiff ,then, probsbly did not help to win over
opponents by these statements. Nevertheless, it was
true that the "test" was a poor safeguard of the sound
religious doctrine of teachers. It would exclude the
conscientious member of another Church, while allowing
the cynical oath-taker to slip through the net.

To Moncreiff, the fundamental doctrines of
the various Presbyterian orgasnizations - Church of
Scotland, Free Church, United Presbyterian, Reformed
Presbyterian congregations - were the same. But this
may have been the view of the politician looking at the
situation from 4dee outside of The Church of Scotland;
others felt that there were important differences between
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the Churches. "A member of the Gereral Assembly's
Parish Schools Conmittee” claimed that the Confession
of Faith of the Esteblished Chuich was not "that of
all existing Presbyterian sects".6 Unfortunately for
the Lord Advocate, the fires of controversy were still -
burning on this matter in the 1850s - thirty years '
later the embers were fading, like "phantoms at
sunrise".7He felt,too, that the "exclusive test" led to
an inefficient system of educetion. There were 712
Free Church schools by 1851, schools whyth might be in
poor repair,although the teachers were, according {o
Moncreiff, the "flower" of Scctland's mastepg, The Lord
Advecate believed the test must go if fullest use was to
be made of Scotland's teachers, and a nationally plamned
allocation of school buildirngs according to districts!'
needs was better than the existing haphazard arrangements.
The author of "18 reasons for rejecting the Lord
Advocate's Bill" might talk of "the stimulus of a
wholesame canpetition and rivelry between teachers of
contiguous schools" but such carpetition did not epply
to many areas.8 Nor, where it did, was rivalry always frCPel-!)l
restrained.

' Placing the clause in a wider perspective,
Lord Melgind claimed "The whole cause of owr legislation
had been adapted to a repeal of ail tests in regard to
publi.c offices and.the schoolmaster's is essentially a
public offices The only test which a man ocught to be
subjected to is the test of the approval of his fellow-
citizens".9 As the Minister who had intrcduced, and
piloted through the Commons, the 1853 Act removing such
tests in Scottish Universities lMomereiff would agree
with this view. In 1854 he joined four others in
resisting Govermment policy and refusing to support the
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continuing exclusion from Oxford University of
dissenting students.lo

Although Momcreiff insisted on clauselb,
an amendment in Committee watered it down tc¢ some
extent in July 1855. An additional statement was
"Provided always that every such schoolmaster shall,
prior to his election, produce to the electors, a
Certificate, signed by a Minister of the Religious
Denomination to which he belongs, attesting his
Religious and Moral Character". This was not unlike
the request of Inverness public teachers that, while the
test should be abolished, teachers should make a public
declaration of their faith in Scripture as Divine
Revelation and base Religious Instruction on it. 11
In the Bills, too, the electors to a parish school
continued to be the Church of Scotland Minister and
Heritors, and even without an exclusive test this
would probebly have meant thet Ministers could veto a
candidate who was not a member of the Established Church.
In practice, even after the Act of 1861 removed the test,
Church of Scotlend candidates were largely chosen. In
1854 and 1855, the argument which won the day was clearly
expressed by the Reverend John Cook, Convenor of a Church
of Scotland General Assenbly Coumittee. '"Parochial
schools still maintain their pre-eminence; they serve as
a pattern and stimulus to other schools, the attendance
at them is numerous and greater than in former times ..
The dissolution of this connection would (have)
disastrous consequences, securing no certain advantages -
disturbing the harmony of every parish and introducing
into it elements of perpetual discord; armd ébolishing
the security for what the people of Scotland continue to
regard as the most valuable feature - its religious and
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Christian cheracter afid influence on the minds of their
young. (Such) a system of education void of all religious
character (would tend) to weaken the Scottish Church,
which the estates of Parliament are most solemnly bound to
preserve and maintain" (as part of the Act of Union).12

If the test was the crucial clause, the
specific matter of management in schocls ceaused considerable
controversy. One writer believed that managers "viz.
heritors, heritors' agents, farmers, town councils ...
will not seek for anything in teachers beyond professional
skill and a fair moral ch&racter"..l3 On the other hand,
some Presbyterians had been lax in ensuring high standards
of teaching in parish schools, and heritors{ contributors
to the master's salary, school and house) and Town Councils
could not be dismissed so lightly. The Elders' Union
noted in 1854 that "the Town Council mey not be the best
school committee for public schools in a Burgh but it is
better than a (body) for this single purpose chosen by
:c'aavt;epa;rers'.']J+ This recalls the argurents in 1929, when
the Town and County Councils replaced "ad hoc" education
authorities.
TEACHERS' VIEWS

Meany teachers appear to have approved of the

Lord Advocate's Bill in principle. Their views are less
well represented in pamphlets and newspapers of the 1850s
and 1860s than those of politicians and ministers of
religion. Yet they were not slow to serd petitions to
Parliament and to write individually and collectively: to
the Lord Advocate ard others in the two Houses. Arbroath
teachers declared that "a great majority (of teachers)

15

favoured a change in educational arrangements". In a
seven part statement presented by the Rector of Arbroath

Academy and Alexander Smith of the E.I.S., part 3 was
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that "the combined operation of local committees of
management and a central board of supervision and control,
elong with the periodical visitation of properly qualified
Govermment inspectors, appears to furnish the most likely
means of securing efficient st,tpezc'in*l:endence"1.6
Teaclers, of whatever grade or denominations,

did have certain reservations on the Bills, 1In general
they believed that a greater weight should be given to
teachers'voices on the Board of Education, that the local
committees should include a wider range of ratepayers

(the representatives of "the popular element"), and
particularly that the powers of dismissal which the central
Board Has to have over public school musters were far teoo
greé‘u. tccording to Inverness teachers, the Board's
jurisdiction over public teachers "they hold to be
violation of their constitutional rights as British freemen"
- they could be dismissed without reason "though against
(them) tl;; tongue of scandal may have never hissed its

vencm". The problem was that,in the past, Presbyterieshad
had difficulty in removing inefficient teachers, and one
Aberdeenshire master of 50 years’ experience claimed "I heve
really known bad teachers - judicious dealing with a
careless and immoral teacher is certainly necessary ee.
(but dismissal is) a delicate point".18 Edinburgh
parochial schoolmasters and Free Church teachers
supported those of Arbroath and Inverness in opposing
summary dismissal of the kind proposed. The Elders'
Union wanted justice "to be seen to be done". There
should be no (inspector's) report without giving a master
the chance of defence.’ The Union, like some teachers,
felt that summary power tc dismiss might "deter the best
qualified teachers".19 It is, however, reasonable to
deduce that low salaries and poor facilities prevented
such teachers from caming forward rather than the
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possibility of his removal for incompetence, crime or
moral delinquency.

More powerful in his attacks even than teachers
was J.C. Colquhoun who stormed that "On that Board and its
veriest caprice the bread of every master depends ...”
r((cla.use 30) states It shall be competent for the Board to
dismiss any public schoolmaster with or without notice or
reason® Anything so monstrous as this I never thought
to see in England" - perhaps a significant remark,
considering many English M.P.s fear that the Lord
Advocate's Bills would lead to a similar mcasure south of
the Tweed. Colquhoun impled that with the Board's
"arbitrary" powers, the "teacher, but a man ...looks for
promotion to hard, sharp, cold, dry, wordly-minded men
and becomes like them".zo

Yoncreiff accepted that justice could not be
seen to be done without changes in clause 30, and in
framing his 1855 Bill, the corresponding clause (31)
became "It shall be campetent for the Board, when they see
reason, to dismiss any public schoolmaster, after due
inquiry and consideration which such schoolmaster may make
in his defence". There was indeed no reason why the
Board should not give its reason,for proposing dismissal,
to the teacher. This was equitable since the parish school
teacher would be allowed to lodge an aypeal with the
Sheriff whose decision would be final. On perish schools,
the Bill of 1854 and its successor in 1855 did not upset
the old principle of Minister or Heritor being sble to
camplain about the parochial schoolmaster, but it did add
"teeth" to such complaints by allowing the Inspector to
inquire into the matter and the Board to rebuke, suspend
or remove the master. It is notable that the grounds for

dismissal were to be "crime or }oral delinquency"while in
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the case of public schoolmasters no specific grounds
were laid down; the Board and Inspectors were to be
given wider discretion over schools wholly supported
fram public funds than over parish schools.
RELIGIOUS INSTRUCTION

A more controvepsial topic for those

outside the teaching profession was the "set hours"
pmoposed for Religious Instruction in clause 27 of the
185, Bill. "Every School Committee ... shall appoint
certain stated hours for Ordinary Religious Instruction
by the Master, at which provision shell be made in
regpect of the Attendance of Children at such separate
Phours". In many parish schools this was the existing
situation, (but no Act devanded it) since children of
all denominations attended these schools. Now, hcwever,
a Government measure for the first time proposed
separate hours, so that children could be withdrewn
from Religious Instruction at the beginning or end of
the school day by their parentse Hostile reaction to
the clause came swiftly. Opponents of clause 27 claimed
that it separated religious and secular instruction and
placed the former in "a corner" so that the master could
introduce no religious teaching outside these set hours.
The clause, claimed one Free Church writer, "may be held
to prohibit Religious Instruction at other hours - a new
thing for Scottish masters to be restrained from giving
Bible Lessons and Religious sub;jec’cs“.zl From the
Established Church the Rev. George PFutchison of Banchory
claimed that religious education "cannot be confined to
stated hours - or it is a concession to secularism in
educations DrArnold believed that all subjects should
be learned with religion. What brand ¢f Learning is
there btiam of which it can be said that it has nothing
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to do with reeligion"?z2 On the other hand, more moderate
opinion within the Church of Scotland was represented by
the Elders' Union, which approved of "Religious
Instruction (being) given at certain stated hours",23
although "the master could not be stopped from alluding
to religious subjects (or) moral training in religious
principles (outside) the stated hours". Indeed, the
Bill would not discourage teachers from pointing out
Christian views on, or the moral of, everyday matters
in a basic reading or writing lesson.

It was essential too that schoolmasters!
salaries be dealt with as soon as possible after 1853.
"Phe salaries of parish schoolmasters will, after (1854)
suffer a very material abatement" - and Lord Melgind
went on to explain "The salaries are at present paid on
an average of periods of 25 years (since the Act of 1803);
a new period of 25 years will come into operation during
the present year (1854) and inasmuch as the price of
oatmeal, on the average of which their salaries are taken,
has very much diminished during the last period (1828 -
1853) they willconsequently be very much reduced". 24
This early example of "index-linked" salaries, the index
being the average price of a certain emount - 2 chalders
of grain - over the previous 25 years, would have lowered
teachers' salaries from the existing figures (of £25.13.4
- £34.4.4) unless legislation raised the salaries and set
fixed minimum end meximum figures. It was generally
accepted that "the calling must be made attractive to
men of education and high principle and this could be done
mainly by raising the emoluments'.'z5 Evidence of this
acceptance was that although the Commons voted to postpone
the 1854 Bill and the Lords swept away its successgr,
Parliament did accept the separate meagures sssk euthorising

a
higher salaries for teachers in 1857 9?ontihuing the
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the previous levels for ore rmcre year in 1854%‘855,:1/14 ]‘556-
TELCHFRS' SALARIES AND CCMNDITICNS. '

The connection of teachers' salsries with

the general question of a naticnal system of education

in one Bill was not accertable to everyone. |

"Reformers were determined to use the occasion to open

up the whole question of Scotland's educational policies.

Conservatives were determined that the perish school

masters' case be heard separate_ly".26 The two main

Presbyterian Churches took oprosite views, as was to be

cxpecteds In deputations to the Lord Advocate, that

of a group of parochial schoolmasters (chosen by Church

of Scotland Presbyteries) asked for a temporary Act to

keep salaries at.their present amount "for at least one

year more"zq .->clearly with the hope of a later increzse,

while a petition of the General Assembly of the

Established Church warned that "the fall in the amount of

salaries will be severely felt by the schoolmasters and

be necessarily injurious to the efficiency of ec’h:tcad::i.on"?8

On the Free Church side, the Synod of Dumfries "while

recognising the claims of teachers to a much more liberal

remuneration ...strongly depreca:te any additional

emolument being given to the parish schools so long as they

are continued in their present exclusive and sectarian

position", 23 '
) The 1854 Bill, presented oy Janes Y oncreiff,

set a minimum of £50 salary per annum for parish school

masters of which two-thirds would be raised by the heritors

and one -third by the committee of Council. That sum

replaced the "cost cf living" related salaries. In the

new rate-aided public schools, masters' salaries would

be £50, one helf paid by the Committee of Council‘and

the rest "assessed upon" the ratepayers of the parish..
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The Bill allowed an arrangement which the Lord Advocate
wished to encourage, by which heritors could change
their parish school to a public school, thus saving
them a teacher's salary and part of the building costs.
A parallel issue was that of retiring
allowances for teachers, which were officially proposed
for the first time in the 18654 Bill and, by an amendment
to the 1855 Bill, raised from the proposed £25 per annum
to a figure between £32 and £40 each year. Previously
teachers had to cling to office, despite infirmity,
because "retirement® of'ten meant destitution. Not
surprisingly, a constant complaint made in letters,
petitions, and deputations' statements to Parliament and
especially to the Lord édvocate was that the proposed
retiring allowance (and indeed salaries) were too low.
This point was strongly expressed in 1854 by a meeting
of Glasgow schoolmasters of all denominations which
ninetheless gave the Bill's "general principles their
30 and fourd no fault in the

measure's attempts to consolidate previous Acts,which

most cordiel support",

demanded better standards of accommodation, and the
arrangemnents for teachers in new public schools.

"A commodious schoolhouse ... (and) a Dwelling House ...
consisting of at least Three Apartments besides the
Kitchen together with a piece of ground for a Garden,
one-~fourth of an acre in extent, properly fenced" -
coupled with good salaries - it was hoped, would
encourage able and qualified masters to come forward
and teach in public schools. Such accommodation
would be defrayed "in the first instance" by the
Committee of Council and later upkeep met by the rate-

payers.
Major changes were proposed in the Bills
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and as far as possible Moncreiff wished to use existing
machinery to carry them out. For exeample, ratepayers
of the parish, burgh or county were to be assessed as
in the arrangements laid down by the "Act to improve
Prisons ard Prison Discipline in Scotland" (1838).
Assessment of local ratepayers could have been replaced
completely by a grant from the Committee of Council.
But Parliament was still reluctant to spend taxpayers!
money if local contributions could be found, and the
Lord Advocate wished for a greater degree of local
representation. On the principle that "he who pays
the piper should call the tune" it was proper that
local ratepayers should have a direct contribution to
make - and involvement to gain - in their local publie
schools. Whereas some heritors, especially small
landowners, could be very reluctant to lighten their
pockets, ratepayers assessed for public schools would
provide an easily collected supply of money at a time
when reformers believed that the means of education
had to be expanded, especially in industrial towns and
the Highlands. It was also arguable that if a national
system of education were to be esteblished under a central
Board, it was important that local people should have .
voice in that system.

Among the other clauses (3% to 46) in the
1854 Bill ,most tidied up "loose ends", defining precisely
some terms, and only one clause, 36, was controversial.
"Special cases" of schools could be helped by the Board

(

out of Council grants and general assessment". The se
cases included industrial and Reformatory schools, aimed
at upliiting children from vice and crime and providing
them with craft skillsto make a honest living. The

Elders' Union and almost all writers on the matter "“approve
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the Board's powers to set up and help industriel and
51 But the heart of controversy
over this clause was another case ~ denominational

schoolss The Elders' Union noted that "it must het
be overlooked that (while) it would enable the Board

to give to Sessional, General Kssembly, and other

Reformatory schools".

schools ...its effect...and pr;)bably its intention -
is to allow public aid to begin to rRoman Catholic
32

schools". Moncreiff's colleague,Lord Elcho,

admitted that Romen Catholics and Episcopalians were
opposed to the clause, preferring to continue receiving
money from the Committee of Council rather than come
under the Board's supervision and rule:s.33 Bishop
Gillis, the Roman @atholic spokesman, declared "All we.
can offer is to consent to be left out of the Bill.

We shall endeavourto$ bake ocur own bricks and to find
our own straw".}l‘L Lord Elcho offered during the debate
on the second Reading of the Bill on 12 }ay 1854 "to
meet the needs of these parties (Episcopelians and
Roman Gatholics)-the 36th clause would be struck out of
the Bill and in Committee every assistance given to them".
The 1854 Bill never reached its Committee stage but when
the measure emerged from its winter hibernation as the
1855 proposals, clause 38, corresponding to the old
clause 36, omitted any reference to denominational
schools. In Mgy 1855 a deputation from the Scottish
Episcopal Church were clearly told by lioncreiff "that
the Bill was exclusively a Presbyterian Bill" and was
not intended to affect their schools, which would continue
to receive grants under the old arrangeasents from the
Committee of Privy Council. They were eager to ensure
that this would be the case and had enlisted }r.

Gladstone's support for their cause.3 >
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MONCREIFF'S HANDLING OF THE BILLS
The general impression which emerges from the
debate on the second reading on 12 May 1854 was that the

Lord Advocate was determined to see his measure pass in to

law, even if it were partly altered in committee. "He
was most willing that the clause with reference to the
removal of schoolmasters should be modified, and also that
several other matters should be so treated, and this
could better be done in Co::rmi't:tee".3 6‘3ut he was tired of
“the way in which (Parliement) went on trifling with this
question from one year to another ...he could not see
how human ingenuity could have framed it to have
subscribed for more assistance. If he had listeried to
the Established Church , he would have had all the rest
of Scotland opposed to him; if he had listened to the
secularists, he would have had the Free Church, the
Esteblished Church, and the great majority of that House
opposed to h:'un".37 The tightrope which he and his
colleagues had to walk mede it necessary to make changes
before the Bill surfaced again in liarch 1855, but those
were less extensive than the amendments forced through
in Committee during the Summer of 1855,

Despite their ditferent titles the measures
introduced by James Moncreiff in February 1854 and March
1855 were very similar. Other changes were largely
concessions to heritors and ratepayers, with the Board's
powers being reduced slightly and those of the local
minister, heritors and schoolmaster corrgspondingly
increased. For example in clause 1), concerning
Inspectors! examination of the parish schoolmaster,
"such examination shall be open to the Minister and
Feritors who may suggest Questions" and in clause 31 the
Board could not dismiss public schoolmasters until "after
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due Enquiry amd Consideration of any Statement which
such schoolmaster may make in his defence!

The Bill of March 1855 was the result of
discussions between Moncreiff, the coalition Cabinet
under Lord Aberdeen, and his assistants, particularly
John Clerk Brodie, Writer to the Signet, who had
naturally tested the temperature of I'arlisment and
the tide of letters, petitions, deputations, articles,
and pamphlets which ebbed after the defeat of lay 12,
1854 and flowed again after it was clear that Moncreiff
would again bring forward this Bili. As his
confidential Mﬁemorandwnj S for the use of the Cabinet
only"” stated on 22nd February 1855”(The tests must be
abolished)*- ¥10 measure ... (should) perpetuate
exclusion of two-thirds of the community in the
constitution of schools which ought to be national.
Nor do I see that,after the course adopted last season,
it would be possible for Government in consistency ' to
leave this defect unremedied". He suggested three
possibilities; one was a Bill to abolish the religious
tests and allow heritors "to throw the school on
general assessment" and apply the 1854 Bill "only to
towns and destitute country distficts". This course
would have the advantage of beirng probably less
obnoxioﬁs to the Established Church and might become
the basis in future of a more enlarged and general
systeme But it would not command any popularity.
Another possibility was that "Govermment might simply
bring in a Bill to abolish the test in the parochial
schools and continue the temporary Act €continuing
parochial schoolmasters' level of salaries) for
another year". But "the course to which I would
incline (would be that) the Bill of last Year ("to
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make further provision for the Education of the people")
may be re-introduced with certain modifications!
Moncreiff dissected the ressons far that disappointment.
"The measure of last year, though it gave rise to great
difference of opinion, did not owe its defeat to
opposition, either in the House or in the country. On
the contrary, the division showed conclusively that the
feeling of the Scotch members and of Scotland was
strongly in its favour. The division showed 3§ Scotch
Members for the Bill to 14 against, not a single Bdl‘gh
member voting against it, and those from the counties
equally divided".

It is interesting to compare his comments to
his Ministerisl colleagues with a much later remerk to a
public audience in Glasgow. 1In both he stressed that
"it was fully more an English than a Scottish difficulty
which impeded our operations", but in 1886 he emphasised
the motive of English opposi‘l:ion3 I "The Fnglish nenbers
were afraid of the Bill being an example for England".
In 1855 he was more concerncd with the mechanics of the
Bill's passage, as were the Liberal-Peelite Cabinet, at
a time whken they could not be certain of success with
any measures, in a Parliament where no one group had an
zbsoclute majority. "The real cause of (the Bill's)
defeat +.. arose from suiteble time not being allowed by
the Gwvermment for discussion of the Bill. 1In Bills
affecting Scotland, in which none but Scotch members
take an interest,the business may generally be corducted
satisfactorily without serious encroachment on Government
time. But whenever a Scotch measure occurs which the
opposition as a body treat as a party question, its
~ defeat is all but certain unless it be brought on proper

Government nights, and with the same precautions to
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secure success adopted in regard to English measures .
On the second Reading of the Bill last year, between
80 and 90 supporters of the Government resident in
London, were absent from the Division, and (almost)
every one would have voted for the Bill ...If
Government therefore resolve to re-introduwce the
measure, I would respectfully suggest, as essential
to its success, that it should be brought on early in
the Session, and on proper Government nights. If
this course were adopted, I should have no doubt of its
passing the House of Commons". The two statements are
not contradictory but rather take into account the
interests of two quite different audiences.
This memorandum, one of several which
Moncreiff produced for the Cabinet before arranging to
draft Bills, is typical, in its clear presentation of the
main points of a case supported by the available evidence,
of many of his Farlismentary speeches and addresses in
court and on public platforms,as well as his writing for
periodicals. It also supports to some extent complaints
about treatment of Scottish business in Parliament » dhe
National Association for the Vindication of Scottish Rights,
for example,was aggrieved at the manner in which Scottish
matters were brought on late at night or late in the
season and, ironically, in the major debate about the Lord
Advocate's position in 18664, Mcncreiff had to defend a
situation with which he was privately not satisfiedmwuoy ms'x’ct.
Modif'ications to his 1854 Bill, which Moncreiff
suggested in the memorandum, were threefold:-

“1. The substitutionof the negative declaration, introduced .
into the University Test Bill of 18531 for the existing
Teste This, I believe, while perfectly harmless,
would disarm a good deal of generel criticism on the
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religious character of the Bill,

2. To introduce representatives of the great Religious
Bodies of Scotland, as well as from the rrincipal
Municipal Corporations, as }iembers of the General Board.

3« To omit entirely what was termedthe Denominational
Clause (ciause 36)".

In fact, none of these modifications seems to have been

wholly accepted by the Cabiret; certainly the only one

of the three which appears in the redrafted Bill
introduced by Moncreiff in March 1855 was the
introduction of four Lord Provosts into the Board of

Education. Clause 36 was not omitted but in practice

the reference to denaminations was dropped. 1lost

interesting, in view of Moncreirf's suggestion that
schoolmasters should declare that they would teach
nothing against the interests of the Esteblished Church,
clause 15 "It shall not be necessary for a parochial

”schoolmaster to subscribe any test, Confession of Faith,

or Formula", remained untouched.

THE BILLS' DEFEAT DESPITE AAEMDEXNTS

This clause was the sticking point for most of
the Bills' opponents in 1854 and 1855. Yr. Y. Baillie
cited it in stating the reasons which prevented him from

supporting thisBill. “It contaired no claise which gave
the slightest security to_ the people that education oo
would be religious education. No religious tests must _
be required from the schoolmaster, who might be a Roman
Catholic, or a member of any other religion, or no

40 One wi’iter $boh Aberdeen took the
trouble of having his sarde¢nic attack printed. "Your
Bill sbolishes all Religious Tests, (What) Religious
Instruction (are) the young of Scotland to receive?

Will it be the Presbyterian Faith} tle )l ormonite?Jumper?

religion at ali".
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Voluntary? nhl

Since this clause caused "a good deal of
general criticism", Moncreiff's suyggestion to substitute a
negative declaration for the test seems a reasonable one,
and it is uncertain why it was rejected. Possibly it was
felt that supporters of the Bill might dislike the creation
of a new "test" and the Free Church may have argued against
jte It was as important to retain support as to modify
opposition. Yet,in Committee, clause 15 was altered in
July 1855, Phe following words were added: "Provided
always that every such schoolmaster shall, prior to his
election, produce to the Xiders a Certificate signed by a
Minister of the Religious Denomination to whichk he belorngs,
attesting his Religious and Ncral character". "The Scotsman"
saw the amendmént’ as an unfortunate one. "How much better
or worse is it than the old test? It proceeds on the same
rrinciple - which we had been taught to hope would never be
revived in any British and especially any Scottish Statute -
the principle of putting up an educational bar at the
entrance to a eivil office".l’z Those viewswere probably
written by Alexander Russell, "e man of strcng feelings who
was revolted by the expedient compromise".z‘j

On the other hand, the Lord Advccate did not
regard a regative declaration as watering down his main
objective: "The Lords ... said: don't touch the
schoolmasters' test, and we will give you no more opposition".
As he recalled in 1868 to a University audience, "Gentlemen,
I was deaf to these allure:ents; I utterly refused to listen
to that proposition; I thought that test stood in the way of
the only thing worth doing- a general national extension of
ou¥ system, and consequently my biils were lost".

Perhaps the Lords would in any case have voted
down the Bill in 1855 whatever mod ifications were made.

The Earl of Eglinton regarded "aboliticn of all religious
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tests" as a proposal to which "he could not agree upon
any account Whad:ever".l"5 The vote of 86 "Not-content"
to 1 "Content" is not a true reflection of feeling in
the Upper House on 19 July 1855, since the Duke of
Argyll "not wishing to damage the cause of education by
unduly pressing the question", begged to withdraw the
Bill, and only the Dule of Richmond voted to retain the
measures at that 1::i.me.l'F6 If the February 1855
memorandum hed been accepted as a basis for the
redrafted Bill, it is at least possible that the House
of Lords would not have dismissed the measure so
sumarily. In the"Burgh and ParéehidSchoolmasters'
Act’ of 1861",47clause 22 was in essence the clause
which James Moncreiff had wanted in his 1855 measure-~
abolishing religious tests but including the negative
declaration.

Since the Lords had decided to take the
second Reading of no Bills after 30th June (originally) and
Moncreiff decided to accept some changes to speed the Bill,
the amendment to clause 15 was not the only change brought
about in the 1855 measure during its Committee stage.
Changes in clause 17 placed as great an obstacle as possible
against attempts to change parish schools into public
schools. The Original Bill stated that "where a meeting
of Heritors ... have negatived & Proposition that the
Parish School should be maintained by Assessment, it
shall not be competent for the Sheriff to call another
meeting for such purpose until twelve months thereafter".
The alteration in July added instead of "twelve months"

the period of "three years after the passing of this Act®
and subsequently if it were still negatived "the Sheriff
(was not) to call another Meeting until the Expiration of
Five years thereafter". Supporters of the Church of

(89)



Scotland's exclusive conrection with parish schools
wanted as few as possible to become public schools,and
therefore voted down the possibility of annual meetings
to discuss such a méve which would, once achieved,
probebly be irreversible. Such amendments “except
those proposed or yielded to by the Lord Advocate were
carried against & majority of (two thirds) the Scotch
members and by the votes of English ultra-tories
combined with so-called English Voluntaries - an
unprincipled conbination ...mutilation after mutilation
was inflicted and... Many of our Scotch Liberelsfelt
impelled to (say) the Bill had been 'amended' to the
death of almost all the good it ever contained. Mr.
Duncan, Six James Anderson, Mr. Ewart, Mr. Alexander
Hastie, even Mr. Cowan joined in this declaration; and
when we find the representatives of the chief Scotch
constituences-including Zdinburgh, Glasgow and Dundee -
taking this course, there is strong evidence that the
name of National is not truly applicable to the proposed
:sysd:em".l"8
State provision of Religione-&as also that of the “Scoteman’s wnters,

The Voluntaryist viewpoint -~ opposed to any

Moncreiff's amendments - what the "Scotsman"
called sops thrown to the enemy - did little to placate
his opponents, but although on July 12 1855 the Bill was
read e third time by 130 votes to 115, this was a distinct
decline in majority and attendance from the second reading
victory by 210 to 171 (on April 27). Somewhat ruefully,
the Lord Advocate claimed "that whatever might be the
future prospects of the Bill he was convinced that a great
advance hed been made in the question of the solution of
the difficult question of education in Scotland,for they
had done what had never been done before, since 1838, -
read an Education Bill a third time" andkhad still some
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hopes of its becoming an Act.Some frustration was shown
by his warning Hon. liembers "that we were allowing the
nurseries of crime to increase; and while Hon. l.embers
in that House were discussing these miserable abstract .-
questions, the mischief was being done"l."9 He believed
that the House's vote on the third Reading weuld

"evince its continued adhcrence to the great principle

that it was the duty of the nation to eduwate the young
and that in the education of the mind,andspread of moraland
religious knowledge 5 dwelt the real safety and hope of
the country".

The problem was that, since the Lcrds swept
agide even the amended measure of 1855, it was difficult for
Moncreiff and other Ministers to sustain interest in the
attempts to create a national system of Scottish education.
"Accordingiy in 1856 the English Liberal liembers said -

Well, now, we have come down for three sessions, night
after night, {a slight exaggeration} to support your
Education Bill, If you think you have a chance of
carrying it, we will do so sgain, but if you don't,(do)
not bring us down next session for the same hopeless
enterprise! Well, there was reason in that, far you
could not expect the English members to take exactly the
same view that we did".so

By late 1856, even the enthusiastic Lord
Advocate could see that the Upper House was unlikely to
accept any Bill on the lines of those of 1854 and 1855.
Indeed, the years 1853-55 were,as J.D. Myers has writtenw,
"the high point in the mid-cerntury nationsl education
controversy". 51

CHAPTER FIVE; Referernces

opening quotation: q.v. reference 7, page L.
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CHAFTER SIX

‘Parochial and Burgh Schoolmasters' Act (1861).
"We opened the door to the choice of the best men"
(James Moncreiff, 1886).

Judging by the letters, petitions, newspaper
articles end deputations sent to the Lord Advocate and
retained in his files, the numbersof words written on the
Education question in Scotland were greater in 1854-55 than
in the entire period of 1856-1867, when the Argyll Reports
were published. The flow of pamphlets and newspapex
articles cn the subject was alsc much stronger in 1854-55
than in the next twelve years (Indeed, E.F. lfaitland
remarked in 1861 about Scottish education "It is a subject
which now one never hears mentioned except in newspaper
articles and Presbytery speeches".)l'

THE 1856 MEMORANIUM

After the disappointment of the Bill's

withdrawal in the Upper Fouse late in the 1855 Session,

Moncreiff wrote a cautious Memorandum to the Cebinet in
larch 1356,2 "It is not proposed to remew the Question of
Education in Scotland on the footing which led to the
protracted discussion last year, but to attempt to accomplish
the same result, in part at least, by the Three Bills now
transmitted". The first Bill he and his officials had
drafted simply continued the level of Parochial
Schoolmasters! salaries for a further three years, but
would also "open the schools to teachers of all
denominations", that is,sbolish the religious test. It
"will of course be opposed in the first instances, but,
in the House of Conmmons at least, the Opposition will be
helpless".

"Bill number two relates excliusively to

(95)



Burghs and Towns. It proposes simply to confer on Town
Councils power of Assessment for Zducational purposes
within Burghs. I do not think the Second Bill will meet
with any opposition.

"I do not propose to introduwce the Third
Bill unless the First is carried, because, until the
exclusive test is ebolished, any efforts to extend the
Scottish system on a national scale must be unavailing,
but if it be carried, I should then advise the introduction
of Bill number three. (It) has for its object substantially
the result contemplated in tre }easure of last year (but)
instead of a permanent Board it provides for a temporary
Parliamentary Conmission similar to that in 1690, for the
Visitation of Colleges and Schools; instead of meking
special provision for the Nature and ¥ode of Instruction,
it leaves these to be the subject of Regulation by the
Commission. It is proposed to give the Commissicn power,
subject to Approval of the Minister of Zducation and after
the full enquiry, to determine what new schools are
required; it being left to Burgh or District either to
support the school entirely by Assessment,(leaving it)
under the exclusive Managewent of the Local Authority, or
to adopt the Regulations of the Commissiorers, and receive
one half of the expense from the Committee of Council.

Before introducing Bills number one and
two in the House of Commons on 8th April 1856, the Lord
Advocate had taken what opportunities he could to ensure
support for the measures in and out of Parliament. Te
wrote to Dr. James Taylor, a fUnited Fresbyterianp
spokesman,asking him to ccrrespond with D?Begg and arrange
public meetings in major cities "as sccn as possible after
the introduction of (the) Bill“} and the indefatigwable
Teylor visited Edinburgh, Glasgow, Dundee and other towns
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nagitating the question"

to gain support far the Rills.
Moncreiff, who received many letters from Taylor and went
so far as to serd him telegraphs on occasion (e.g.

11 July 1856 just before the I.ords discussed his measures)
clearly regarded him as an important source of information
about Scottish public opinion. The Lord Advocate was
also sensitive to criticism at this time, esgpecieally from
such an influential source as the Dean of the FPaculty of
Advocates, John Inglis, and asked another }Member of the
Liberal Govermment, E.F. Maitland, to "write to the
Scotsman’a letter to be published with my (I7aitland's)
name along with your letter to me"5 on the Dean's
objections, but Maitland refused. Probably wisely, he
wrote, "It appears to re that it would not do for a
Member of the Government to (go) directly into a .
newspaper explanation of a Bill pending in Parliament.

I have asked (John Clerk) Brodie to shew your letter
privately to the Scotsman, to shew the groundlessness of
the Dean's attack, and you can do so in the House of
Commons". The incident indicates that Moncreiff was
particularly keen to Bee the measures become Acts, both
because of the frustration of previous years and because
his major £ill number three would not be introduced unléss
the others were successful.

TWO NEW BILLS

In introducing Bills numbers one ard twoéin the Conmons

on 8 April 1856,Moncreiff was at his most émciliatory.
The Fresbyterians would retain some power over the parish
schools and teachers, the parish school system would be
left largely unscathed, "opportunities wculd be afforded

7 to Inspectors'

to parishes to state any objection"
statements sabout the need for new schools. The first

measure the Parochial Schools (Scotland) Bill would
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"regulate and make further provision" for those schools

and the second would "make provision for Education within .

Burghs of Scotland". 1In bringing forward the measures
with the assistance of Sir George Grey and Viscount
Duncan, he made his intentions quite clear. "He did
not think that it wouldbe expedient to resume year
after year the conflict of last Session , and therefore,
although he was not prepared to surrender to any e xtent
the general principles then affirmed by the Hcuse, he
thought it would be desirable to endeavour, by dividing
that Bill, and altering some of its detail, to make
some improvement in the present state of education in
Scotland".8 His general aim was still to "aid in the
suppression of ignorance and crime in Scotland"9 a
constant theme in his speeches; his specific object was
to end "the exclusive character of parochial schools,
The tests were indefensible. The Bill would abolish,
and he trusted for ever, exclusive tests".lo

Other importent points concerned the
general administration of parish schools and the raising
of money. He believed that the Presbytery should no
longer initiate prosecutions against the parish
schoolmasters, "since, being judge (they) ought not to be
prosecutors at the same time" although heritors and

]
ministers "might be judges in trials for moral delinquency?.

Nor, as he assured Sir James Fergusson, did the Bill
affect the Presbytery's judicial powers over masters
accused of heretical teaching;12 again ,"he did not propose

to interfere with (their) right of exsmination of teachers
except where the master was not of the Established Church,—

an Inspector would then examine him. He wished to protect

Presbyterian teachers fram outwith the Established Church

being excluded by religious tests or Preshytery examination
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from parish schools; otherwise "he did not propose to
interfere further in msnagement" of parish schools.l”

As regards the cost of education, which would
rise when masters' salaries amd "comforts with regard to
their dwellings" were improved, there were two main
proposalse Burgh Councils could assess property for
education up to a certain amount and "the basic funds for
burgh and parish schools would therefore be provided by
the landowners in counties and ratepayers in boroughs
(sic)"}g The Government could not be asked to bear a
greater portion of the expense when parish and burgh
school systems remained largely intact, and he hoped that
since Govermment cash was not involwved in these two Bills,
they would prove more accertable to both Fouses of
Parliament.

On that day in April, Moncreif'f outlined
his proposals to the Commons as he had a month earlier
in the Csabinet. "If the two Bills were received
favourably, if the question of tests were settled, he
would then state to the House a more general mcasure of

14

education. Any general management would be substantially
confined to new schools (i.e. public schools) and borough
schools. A great deal of discontent was excited against
the Board of Education which he proposed last year". As
was his custom he set out the possible courses with clarityt
"to leave the local authorities without control, or to have
the control in Edinburgh, or to have the control in London.
He thought that leaving the control in Edinburgh the best
mode ...but that was objected to". In the mid-1&70s,

when there was widespread demand in Scotland to retain the
temporary Board of Education as a pernrarent body after
1872, Moncreiff must have pondered over the change in

attitudes over two decades. In 1856, however, "tc
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conciliate those objections, he proposed a Board of
Inspectors subject to the superintendence of the Minister
of Education" - a new post now suggested by the Govermment.
"The Inspectors would report to the Liinister what parishes
required schools,and schools would be established with a
rate to support them. Before 1858 the Inspectors (in
what would probably have been a more limited version of
the Argyll Commission Reports) would lay on the teble of
the Houses of Parliament a detailed statement of the
state of education in Scotlami". Regulations would be
made for the new schools' management and "Government
money given for education (would go) to such schools as
should adopt these regulations!
REACTIONS TO THE 1856 BILLS

Most of the petitions, Memoriels, letters,
and deputations which were sent to the Lord Advocate, just

before or after his two measures were presented,favoured
such moves. Typical statements were these sigred by

the Lord Frovast and other influential "inhabitants of
the City of BEdinburgh" asking that the "exclusive control
of the Established Church®l®
and by "Citizens of Glasgow",including their Lord Frovost,

over parish schocls be ended

stating that it is "manifestly unjust to increase (parish
schoolmasters) salaries so long as the teachers are
selected exclusively from a comparatively small section

of the community".l6 The other side of the argument was
put in a document signed by H.E. Crum Z“wing and Hemry
Bruce, officers of a Committee "appointed by a large

Public Meeting at Glasgow 15th May 1856 to oppose the 'Bill
to meke provision for Education within Burghs in Scotliand!
on the ground of its interference with the principles of Civil
€M and Religious L:‘.ber‘l:y".l7

"unnecessary>since the late census in 1851 showga

The measure was considered
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proportion of nearly one out of seven in the population
of Scotland attending schcol". Such a statement, implying
- correctly that Scotland was no worse than",'fgther countries,
did not take into consideration the great variation in
quelity of teaching, irregularity of attendance by many
children on school rolls, or the fact that there were
insufficient places if every Scottish child was to receive
even a basic elementary eduwation. Above all, the
Comittee oouoporated the view that there were insufficient
school places and a la-rge number of wholly uneducated
children in the industrial belt of Central Scotland, where
population had more than doubled since the major Education
Act of 1803. Inadequate statistical information before
the details of the Argyll Reports were available made such
an argument possible. As the Committee pointed out, the
cleim in an opposing Memorial. that "fifteen thousand children
in Glesgoy are growing up in total ignorance of* their duty
to God and man" was stated "in the absermce of all proof.
Statistics of attendéhce at school on a particilar day may
show a deficiency in the general amount of education, but
cannot prove that a single child in the community is left
totally uninstructed". They aggued that the irregularity
of some children's attendance at school depressed
artificially these statistics. \

The Committee also believed that no clear

17

case had been made of ~'"the existence of ignorance and"
vice"...nor of "the adequacy of more educational machinery"
and objected to "the tendency towards monopoly, with its
expensiveness and stagnancy, as opposed té the economy and
vitality of free trade" - a shrewd hit at a Liberal Bill,
since they might hope to"solicit votes" from Liberal
Members who also strangly suppcerted free trade in gcz‘cral.
Vinally, the writers show distaste for the step By step
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approach set out by Moncreiff in 1856. "it is to be
resisted as insiduous and ensnaring'.
DIFFICULTIES IN PARLIAMENT

However, despite some delays, the Bills

passed their second reading in the Commons on 4th July
1856, by the heartening majority of 70 votes (149 to 79),
As Moncreiff had predicted in }arch, the oprosition to
the measures in the Commons would be hopeless. The
Lerds, however, were quite a diiferent audience. They
deleted from the Parochial Schools Bill the crucial
clause abolishing religious tests for parochial
schoolmasterse The Duke of Buccleuch accused the
Government of expediency,"Nothing would have been heard
of the Bill had not the schoolmasters' salaries required
1’.rx1provement“!g This appears to be quite thgoprosite of #
the Lord Advocate's attitude, which was that the salaries
question was the best opportunity to alter the Scottish
education system,but that the matter must be dealt with
sooner or later. Viscount Melgind's Bills of 185C ard
1851, too, were not“linl:ed”to schcolmasters' salariesgn ﬁmfwgy.
Such criticism was all the more annoying to the liinistry,
for Buccleuch had not opposed the second reading since he
believed "there was much in the measure which was worthy
of consideration". When the test abolition was omitted
from the Parochial Schools Bill by the Uprer Fouse, the
Duke of Argyll, who had presented the measures, intimated
that "the Bill could no longer be considered the Bill of
the Government" and in vain entreated the peers to consider
the great advantage of "amalgamating the teaching of
children of different sects under one master".la

When the Commons discussed the Lords'
amendments, Moncreiff rejected Buccleuch's claims that
the Parochial Schools Bill was meant to substitute Free
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Church masters for Church of Scotland men. "It was not
proposed to sever the connection between the Established
Church and the schoolse The heritors and ministers
were to have the power of electing the schoolmasters
left in their hands, but it provided that their choice
should not be restricted to one denomination. That was

1 So angry was he at the Lords'

the whole question".
chenges to the Bills (especially since the session was so
advanced that there was little time to settle the matter
before the Glorious Twelfth of August took many Members
out of London) that he made a rather ambiguous "threat".
"In the event of (the Commons) being foiled in the
attempt to place the schools on a national basis, it
would be its duty to declare that the parish schools ...
hed no further claims to favour than those of any other
denomination". Nothing more was heard of this veiled
remark nor of those two Bills, though both Hcuses set
up cammittees. In the Lower House, the committee was
to dreaw up«Reasons to be assigned to the House of Lords
for disegreeing to the Amendments". By 21 Yay 1857,
Moncreiff admitted "The great difficulty of the want of
time" and hoped "to be a&ble to bring in a comprehensive
measure" in 1858'.20 By then, however, he was
temporarily out of office. .

‘ Once more, James Moncreiff, the Duke of
Argyll, and their colleagues had failed to abolish the
religious test for parochial schoolmasters and open up
Scotland's parish schools td Presbyterians of all Churches,
as a prelude to major improvement in the country's
education system. All that remained by August 1857 of
the plans set out in March 1856 was the Farochial
Schoolmasters' (Scotland,). No. 2 Bill which ensured that
heritors would pay masters a proper salary. Although it
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was essential that the situation of 1800, when "no

one of good education and ability accepts this
ittance",ZIShould not return, even the salaries

measure was meant to last only two years as a "con-

: tinuqpee Bil11". The result of long days' debate

in and beyond Parlizment was this worthy but severely
limjted measure, the husk of the Lord Advocate's hopes.

FACTORS IN THE FAILURE OF BILLS IN 1854-6.

During 1854, 1855 and 1856, Jaues }oncreiff had
introduced measures with the aim of establishing a
truly national system of education. All had been
launched with optimism tempered by rezlity, as his
confidential Memoranda of February 1855 and March 1856
indicate. Yet all failed - in May 1854, the second
reading in the Commons was put off for six months by
193 votes to 184; In July 1855, the Duke of Argyll had
to withdraw the Rill in face of intransigent opposition
in the Lords; and in July 1856, the Uprer Fouse altered
the two Bills so greatly that with the Session almost

over, the Goverrment had little choice tut to allow

them to lapse. The problems in the way of these Bills
were fundamentally the same in each case. In the House
of Commons "it was fully more an English than a Scotch
difficulty which impeded our operations. The English
members were afraid of the Bill being an example for
England -~ I do not think they need have been - but such
was the c:ase".22 Since Scottish members in the Cormons
voted strongly in favour of the measures (on May 12, 1854
by 38 to 14), most opposition in the Lower House came from
English Derbyite M.P.s who, like Cumming Bruce, saw the
measures as Ypilot balloons"; since Scotland was
underrepresented in the 1850s, the Lord Advocai:e had to
depend upon English Liberal supporters of the %overrment
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to see the 1855 and 1856 Bills through the Commons —
on the third reading in 1856 by 70 votes. Those
measures, however, passed the Commons and died in the
Upper House, where the alarm of English Conservative
M.P.s encouraged their countrymen to vote against the
measures.

Yet, in the Lords,it wasnot entirely an English
difficulty. In the July 1855 debate, the Earl of
Eglinton pointed out that of the 16 representative
Scottish peers, 15 were opposed to the Bill armd tle
16th was in India. 25 The names of 33 Scots peers on
a petition opposed to the Bill (in April 1854)24 bear
out that the Lords, with exceptions, such as Duke of
Argyll, Lord Parmmilre, and other Liberglef‘ﬁ)rds, took
the view that these measures would reduce the Church
of Scotland's Status by severing her exclusive connection
with, and supervision over, the parish schools. Only
after scme years had elapsed and the particular
circums tances of the Elgin case had altered the situation
with respect to burgh schoolmasters and the religious
test, did such a measure pass both Fouses of Parliament.
Security was the heart of the matter. In the 1850s the
only security of sound religious teaching which the
Establishgg %t_?rch and its supporters in and out of
Parlisment,, was the traditional subscription.  Without
such a test of religious principles, claimed the Earl of
Dalkeith, "for aught he knew the Roman Catholics and all
the different sects in Scotland" might dissemble abcut
their true convictions and gain a post in a parish school§5
and a member of the Gereral Assembly's Parish Schools
Committee declared that an unsound master could turn the
schools into "seminaries for poisening the minds of

youth".26 James Yoncreiff accurately summed up the
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reason for opposition to his measures. They "did not
continue the exclusive superintendence of the Established
Church in Scotland and the exclusive privilege of members
of that denomination to teach in the s.chools".27
"Having been foiled in refoming the schools, I
thought I might begin with the Universities". With this
partly joculer remark in 1868, }oncreiff recalled his
withdrawal for the mament from the schools bagtleground.
For the moment "it was of no use to go on with this
incessant knocking on the door of Parliament", especially
since "it was constantly said that there was no eduwcational
destitution, or at least no proof of it".28 The major
educational survey which his Bill number three (1656)
would have undertaken was abandoned, since the other two
Bills of that year lapsed and the third measure was
dependent on their success. Not until the Royal Conmission
under the Duke of Argyll was such a broad and detailed study
of educational provision carried out, and the Reports
"completed all that pioneers in this campaign could ::10".29
After some years in which }Moncreiff was a member
of the University Commission esteblished in 185830 and was
out of office fram Felbruary 1858 to April 1859, an
unexpected event occurred which helped him to achieve an
educational measure. "] think the time has now came when
it may be proposed with"sgfe prospect of success to'throw
open the Parish Schools ° The reascn that the time was
now propitious was suggested by Moncreiff's remark that Town
Councils were demending "to be relieved of the effect of a
recent Judgment of the Courts in Scotland, by which the
Burgh Schools were found to be subject to the jurisdiction
of the Presbyteries of the Established Church".
A NEW STTUATION IN 186l.

The Court of Sessiocn decision inthe Elgin case,

that the Burgh schoolmaster nust take the religious test

(106)



and be subject to Presbytery examination, was noted by the
Lord Advocate in a Parlismentary answer early in 1861.
"Until recently ... burgh schoolmasters were not generally
made liable to the test, which it was supposed had fallen
into desuetude as regards tlem. However by a recent

32 Town

Jjudgment this was found not to be the case".
Councils, which had run their burgh schools for centuries
with little interference from the Fresbyteries, and
burgh school masters, who had not had to subscribe the
test, were furious at the decision and complained strenglye
to Parliement. The Town Council of Glasgou claimed that
it was "highly imexpedient that these acts (The 1690 Act
had long been assumed to apply to parish schools alone)
should remain on the statute book.>> (we) have not taken
into account the religiofis profession or denomination of
any candidate but have contented ourselves with ascertaining
that the party was of irreproachable moral character and
best qualified. (Cur jurisdiction has) never been interfered
with by the Presbytery". llany other Burgh Councils made
the same points, including Brechin, Dundee and Nairn, which
also noted that "a great number of well qualified teschers
will be called upon to sign the formularies and conform
to the (Established) Church - or quit office". This
would lead to "great hardship" in many cases and the
court decision was "hurtful to the fealings, and in
opposition to the desiref, of a great majority of people
of Scotland and highly detrimental to education".jl"

Soon after the Elgin decision,Moncreiff was55
"in cammunication with the schoolmasters and with some
of the leading Scotch Members on the Conserveative side
of tle House, as well as with those who have the
confidence of the Presbyterian Dissenters, and I think
there is a probability of their substantially
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acquiescing in the following Heads of & Bill.:.

I. The existing test to be abolished.

II. The patronsge to remain with the MNinister and
Heritors as at present.

III. The examination of schoolmasters, prior to
admissicn,to be taken from the Fresbyteries and
transferred to an Exemining Cormittee, to be
nominated by the University Court in each of the
four Universities, two from the Faculty of Theology
and four fram the Faculty of Arts.

As noone can be a rrofessor of Theology without being a

Member of the Esteblished Church, this will give a

sufficient security for the due examination of the

schoolmaster as to his religious qualifications.

IV. Every schoolmaster on his admission to take the
Declaration which is at present administered to every
Professor, namely That he will teach nothing contrary
to the Westminster Confession of Faith".

An additional proposal was that the schoolmaster .
declare that he holds and will teach the Doctrines in the
Shorter Catechism. « | on I am averse to institute any
Text of Belief but as the Shorter Catechism is the Text
Book taught in all the Fresbyterian schools (Free Church
and U.P. as well as Church or Scotland) and if this
concession will settle this long standing dispute, I do
not think that an obligation to teach that Catechism
would be practically objectionable!

THE PAROCHIAL AND BURGH™ SCHOCLS. BILL

The Parochial and Burgh Schools Bill which
received its first reading on 3rd Junc 1861, was

substantially the measure set out in the Lcrd Advocate's
Memorandum, and the Act which was perhaps James lioncreiff's
most significant single contribution to Scottish

education was the result.

Parish schoolmasters’ salaries were to be raised
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to a minimum of £35, with £70 the nsximum. An
important change in clause 1l took from the Presbytery
powers to proceed against parish schoolmasters for
"immoral or cruel and improper treatment of scholars"y
instead the Heritors and }inisters or the Presbytery
(on their application) could complain to the Sheriff,
who would proceed to the trial of tle conplaint, with
final powers of suspension or derrivation. It is
not absolutely the case that the Presbytery lost all
powers - for clause 13 enabled that body or the
Heritors, if they believed the teacher had contravensd
his Declaration (QWen below),to complain to "One of Fer
Majesty's Principal Secretaries of State " who could
"appoint a commission to inquire ...and to censure,
suspend, or deprive such schcolmaster®. Vhere an
Inspector declared that a schoolmaster was disqualified
because of infirmity or old age or negligence the
Feritors and Minister "msy require (him) to resign his
office; where such resignation shall not be any fault
on the part of the schoolmaster the Heritors shall grant
a Retiring Allowance ... Dot less than two thirds of the
salary.»

The most important clauses were 12 and 22.
Clause 12 stated that PIt shall not be necessatry for
any schoolmaster of any parochiasl school (or Side and
Assenbly school) to fconf‘ess the Bopfession of Faith, or
the Formula of the Church of Scotland: Provided that
every person elected a schoolmaster shall produce before
the Principal of the Faculty of Divinity (of the
University where he was examined) the said Certif icate by
the Examiners,and shall in (his) presente subscribe a
Declaration in the fbllowing terms.

'T, A.B., do solemnly and simcerely, in the Iresence of
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God, profess, testify and declare, That as Schoolmaster of
the Parish School at in the Tarish of

s and in the Discharge of the said Office, I will never
endeavour, directly or indirectly, to teach or inculcate
any Opinions opposed to the Divine Authority of the Holy
Scriptures, or to the Doctrines contained in the Shorter
Catechism agreed upon by the Assembly of Tivines at
Westminster, and approved by the General Assembly of the
Church of Scotlamd, in the Year one thousand six hurdred
and forty-eight,and that I will faithfully conform
thereto in oy teaching of said School, and that I will
not exercise the functions of the said Office to the
Prejudice or Subversion of the Church of Scctland as by
Law established, or the Doctrines and Frivileges thereof'.
Clause 22 stated that Burgh schocolmasters need not "profess
or subscribe the Confession oi Faith, or the Formula of
the Church of Scotlard ...nor shall any such schoolmasters
be subject to the Trial, Judguent, or Censure of the
Presbytery of the Bolmds.»

Monereiff's ccnfidence about this neasure - "The
three great bodies of tle I resbyterian Conmunicns (Church
of Scotland, I'ree Church, United Fresbyterian) are 1
believe now ready to combine in some such pmposal"37 -
was justified. As A.L. Drunmond and J. Bulloch point
out, the measure's "main relevence foor the Scottish
Churches lay in the fact that it transferred the power of
examining new teachers fram the I’resbyteries to four Boards
associated with the Universities, and ithat it ended the
need to sign the Confession. Denomingﬁﬂ,%a,%dinspection '
of schools by the Churches sponsoring them,/\ but (almost)
the only control left to the Church of Scotland in the
parish schools was the uncertain power of the local

38

minister on the body which appointed a parish teacher".
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Tn retrospect, }Moncreiff recalled that the
significent point of the Act was "in abolishing the

tests imposed upcen schoolmasters, and thereby opened
the door to the choice oi' the best men".39 In practice
by 1890, only 50 out of 133 Burgh schoolmasters were
members of the Church of Scotland, while in parish
schools most teachers were adherents of that Church.l"o
The difference between burgh and parish schools may
reflect the fact that many men who held posts in 1860
were still there in 1870; and before 1861 burghs had
not tested a candidate's adherernce to a particular
communion, while such tests were applied in parish
schools.

The debates in the Hcouse of Commons on both
second and third readings were brief and opposition was
muted. Major Cumming Bruce felt that it was late in
the season (it was introduced on June 3 1&61l) and it
would have been fairer to Parliament to bring the

WL During its

measure in earlier and discuss it fully.
Committee stage in the Commons, some l'embers, notsbly
¥r. Black ard Mr. Hadfield, claimed that the test was
being continued by the declaration. loncreiff asgreed
"as to the uselessness of tests; but we well know what
was the fate of (previous) Bills anmd begged them to

allow the comprom:ise".lF2 During Committee, however,

the Scottish members reduced the powers reggining to the
Presbytery; originally, Moncreiif, in his endeavour to
see the Bill through (and the old test abolished) in

the Lords, had preserved "the gereral superintendence

of the Fresbytery (in) cases of neglect of duty" by the
teacher. A few days later, he "was prerared so to amerd
the Bill that the Fresbytery should be invested merely

with the power of censure anmd suspension ... amd not
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with the power of dismissal".hj

Then the period of
suspension was limited to three months,and finally
the o0ld superinténdence was reduced to the power of
complaining to the Secretary of State, about the
teacher?s’breaking their religious declaration, and
to the Sheriff,about cruelty and immorality.

In the House of Lords there were camplaints
but the atmospherg was much quieter than in 1855 and
1856. Lord Kinnaird called it "a revoiutionary
measures By one clause it severed that connection
between the parish schools and the Church of Scotiend
which had been a blessing to the country, by securing a
religious education to the people".l"l+ This was the
final blast against the Bill, however, and the Duke of
Argyll, reminded the peers that "The Shorter Catechism
was (accepted) by almost every ecclesiastical body in
Scotland except the Romen Catholics and the
Episcopalians”. Ml

On the 1st August 1861 the Lord Advocate was
gble to savour a moment of success. He ard his
colleagues had taken care - "having atteupted to carry
a Bill without success, he would not sgain take up the
question unless he had reason to expect that the Bill
would be favourably received not only in that House but
elsewhere".l"5 He had introduced the Bill late in the
session "to ensble the General Assembly to consider the
measure". He ard his advisers had consulted all interested
parties - the three Fresbyterian Church Assernblies, lay
members of the Churcles, both Iouses of Parliement, the
schoolmasters of parish and burgh schools - as his
Memorandum early in 1861 indicates. "It was not until
the Easter recess that he had reason to think that the

5
expectation would be fulfilled".h Fe congratulated the
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Commons" that at length justice was about to be domne

to a most meritorious class of persons" - the
schoolmasters. The Act of 186l was essentially an
amended version of certain clauses in the 1§54 and
1855 Bills, omitting all mention of the Board of
Education in Scotlarnd. The Act dealt with some
pressing problems but did not pretend to be introducing
a nationsal organisation or system of education. It
was essential both tc deal as quickly as possible with
the matter of teachers' salaries on a permanent basis
and with the monopoly which the Church of Scotland
continued to have over supervising parish schools and
appointing teachers of their own communion.

One factor which had assisted the measure
was the support of lir. David lidre, Conservative Lord
Advocate for a short period in 1§59 under Lord Derby.
The cordial relations between }'bre and lioncreiff are
suggested by }Yuvre's becoming Sheriff of Ferthshire in
1853 and a Lord of Session in 1864, both on Noncreiff's
recommerdation. In the Committce stage of the 1861
Schoolmasters' Bill, Mdre agreed that the measure"had been
framed with a view to the satisfaction of all parties
and to secure its passing in both Houses).”"'6

In reviewing his career in 1895, the "Scotsmen" .
described the Act Wnequivocally as "a triumph for the
principles" of the Lord Ad.v'ocad:e.47

But with the Act safely on the Statute Book
the Lord Advocate looked ahead.w. "I believe that the
time has come when that denominational system may be

¢scharged for a simple extension, although a large, thorough,
and Wnsectarian one, of the Mational Schcolsj for the
abandonment of the system of Govermnment aid (which is

added) to private contributions, and the absclute
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endowment of such additional schools as the wants
of the people may require. It is the interest
of the Established Church that the Free Church
schools which are conducted with vigour shall

be merged in the general system. It is the
interest of the Free Church to be relieved of the

burden of maintaining them, while, independently

of any sectarian views, the people have been all
along averse to carryirg the differences, which
divided the Church, into education".
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CHAPTER SEVEN

The Argyll Commission

"We must now address ourselves to the task of
education and bringing it with the
reach of all". (James Moncreiff, 1867).

As Voncreiff had promised the House of
Commons, "if they would Jjoin in deing awsay with the
exclusive test", he would introduce in a future
session a measure to establish "a truly National
education system in Scotla.nd“.l Withih eight
months of the 1861 measure becoming law, he was able
to fulfil that pramise and introduce an Education
Bill "to make further provision for the people in
Scotland" with the assistance once more of 3ir
George Grey, Secretary of State for the Ilome
Department and on this occasion by Sir illiam
Dunbar from the Treasury. The Bill, introduced on
19th March 1862, was fourded upon }Ncncreiff's
Memorandum for the Cabiret written in December the
previous year, although certain changes were made
after this document was discussed.2
MONCREIFF'S PROPOSALS FOR A MAJOR BILL in 1862.

"My proposal is to comvert into an annual

vote the Grants at present made under the Frivy Council
Minutes to the Presbyterian denominetions in Scotland,
to fix that sum as discharging any duty incumbent on
the Government in the matter of education, and to apply
that amount in extending the Vational School System".
The sum he suggested was £75,000 a year and "this would
put a stop to the further increase of the Grant" ad
well as relieving the Government "from the existing
difficulties of the present system" - factors which he
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knew would weigh with the Cabinet. ((‘I‘he rest of oy
Froposal is as follows:-

I. To abolish absolutely, unless in the
case of Romen Catholic amd Episccpalian schools, all
Grants-in-aid.

II. To appoint & Commission to survey the
country, and fix ...what existing schools, other than
parish schools, are necessary, and what are unnecessary,
and what additionel schools are required ... all schools
reported unnecessery shall cease to receive any aid from
Government, and those schools reported as being necessary,
whether existing or additional, should be absolutely
endowed.

JI1. At the first starting of the new system
considerable expense would be incurred in building new
schoolhouses. But ... if the rest of the scheme is
satisfactory all schoolhouses, to which Government has
contributed, will be made over without payment ...many
schools will require to be built in localities which
are now entirely destitute. I propose to apply
£10,000 a year towards increasing the salaries of
existing schoolmasters in pcorer districts, etc.

IV. I propose that the schools sha.l be
managed as follows:=-

(1) The ratepayers of the parish, if they
propose to adopt the school, and to become liable for
repairing and maintaining the schoolhouse, shall elect
a Committee (to elect the schoolmaster)®.  If they
declsne, any/iaody, suwch as the Feritors, could elect the
master, andfnore come forward, then the school "shall
became a parochial school under the existing law"(4)
"The superintendence of all schools to be vested in the
University Council of the District"....
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€1 propose, in addition, to institute a

General Council of Education (clearly a weaker
version of the Board of Education proposed in 1854-56)
to consist of the Yrincipals of t_he Four Universities,
the Assessors of the Chancellors, Rectars, and
University Courts, and three llembers to be nominated
by the Crown. It is not proposed to give this Council
more than a general regulating power with two mcetings
in the year".

The Funds were to remain in the hands of
the Committee of Privy Council on Education, applied
"as shall be recommended by the Commissicners, approved
by the Queen in Council, and thereafter from time to
time, as the University Council of each University, with
the sanction of the General Council of Education, may
suggest".,

With the co-operation of 1861 in mind,
the Lord Advocate "had? every reason tc think that
this proposition would be well received by the Scotch
Members on both sides of tle House and by the country".
The other special factor - "the difficulty which exists
in regard to the prcposed alteration on the Frivy
Council Minutes" - would make this a desirable time
for its introduction". It was already clear that the
revised code introduced by Robert Lowe was 1ikely to be
unpopular, especially in Scotland, where the system of
"payment by results" for schoolmasters, many of whom
prided themselves,especially in parish schools on their
teaching in T.atin, was seen as an insult. Therefcre,
suggested Moncreiff, the time was opportune for a fixed
annual sum which would help extend a national system
without the need to ayply the Revised Code. "I1f the

Goverrment see no difficulty in the financial part of
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it, I anticipate no serious obstacle to its success,
now that the only impediment which has retarded it
(the religious test) has been removed" . >

REACTIONS TO THE 1862 BILL

One correspordent to NMoncreiff just after

the introduction of this measure was equally
confident. "The absence of exciting questions and
violent feeling (is) favoursble for su'ch)"proposals’?
Perhaps the Lord Advocate was rather too confident of
success and did not arrange the Bill's tinetable

quite as well as he had in 186l. A4dam Black warned
him that 11th April was not a propitious day for the
second reading. "T have seens everal of the Scotch
Members who all say that they will have left London
before that day" since they hsd arranged to be in
Scotland ard elsewhere before the day was named.

When the Bill was debated, afbep thepostponement, on

26 lay 1862, features wuich !'cncreiff hoped would gain
the measure a smooth passage proved to be matters of
dispute.

During the second reading debate, he accepted
that "the Established Church and the Free Church were
affected ... but that effect would have been, he thought,
for the public be,-n«:afi'b".l+ As for public expenditure,
"the impression ...had prevailed that the measure would
put £1,000,000 into the pockets of the landed proprietors%
This "was an entire m:lstake".5 Thirdly, "even the
composition of the Commission had been made a ground of
opposition to it". (16 lcading University officials and
four names added by the Crown). "He wondered that
objection was never raised to the University Commissions
of 1826 and 1858“.1+ He believed that opposition was
based on small matters, but "though there was a general

(120)



feeling in favour of the measure, there were
difficulties not easy tc surmount". As was his
custam,"he hed thought it right, before proceeding,
to ascertain the opinion of the representatives of

Scotland".LF
The general feeling of the Bill's

opponents such as Lord Henry Scott was that "more
accurate information on edudation in Scotland" was
needed before a major Bill was introduced.5
Moncreiff was very reluctant to agree to this. Like
Mr. Dunlop, "he did not think that any enquiry into
the general education of Scotland was necessary" -
only "an investigation into matters of local detail”
such as the proposed Commission wculd undertake.
The Lord Advocate had already turned down a suggestion
of a general enquiry by Mr. Leslie early in l‘arch 1862.7
However, during the Second Reading on 26 llay, he was
forced to consider such a major enquiry although he
viewed it as a long drawn out process which was wholly
unnecessary. "It was thought by many friends of
education in Scotland that the present orportunity
might never recur of placing the whole system on a
froper footing. But ... there were many parts of the
system this measure was not interded tc touch; (now) it
would be impossible to except any part of it from the
enquiry. He very much regretted the course which his
duty to the House compelled him to take".8

Had the Bill become lew,instead of being
withdrewn on 26 Mgy 1862 in view of "the difficulties
of the question and the differences of opinion in
Scotland", it would have established rural schools and
district schools. "The rural schools would relate to

country parishes, and would be a mere extension of the
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parochial system? He proposed that the Goverrment
should pay half the entire expenses of the schools
established under the Bill...The district schools
would be esteblished in populous distriets (not
being Royal Burghs) where schools were required.

In regard to the Royal burghs, they would have power
to assess themselves to the amount of a halfpenny in
the pound, and tle Govermnment would contribute a sum
proportionate to that raised by the dis'cr:'n.ct".9
Since the supervision of the parochial schools had been
decided in the 1861 Act, district schools would be
brought under the supervision of the University Courts.
Such a system was a hybrid, exterding the parochial

and burgh system,with additional schools paid for by a
mixture of the fixed Govermrent grant and local rates;
it was not as major a change as that envisaged in the
1854 and 1855 Bills, when parish schools were not to

be increased in number and an incentive was given to
heritors to turn them into public schools, and the
whole system was supervised by a powerful Board of
Education, of which the rnew Commission was a much
paler and less representative version. In order to
achieve a measure, James Morcreiff had cawse to believe
that concessions,particularly to opinion in the House
of Lords which supported the €hurch oi Scotland,and, to
a lesser extent, Lnglish Derbyite 1.P.s were essential
to achieve success. The 1861 Act had become law, but
the overall attempt to extend the system, end pointless
competition between schools and fili the gaps failed;
since "it was certainly said that there was no
educational destitution or at least no proof cf it, and
we came to be satisfied that without full er.quiry into
the educational state of Scotland it was of no use to

(122)



go on with this incessant knocking at the door of
Parlismentn,°
A MAJOR EDUCATIONAL COMMISSION (1864): MONCREIFF'S
CCONTRIBUTION -

The first mention of the Royal Commission

was intimated to Parliament on 25 February 1864 by ffoncrei

.

"He proposed to Her Majesty's Govermnment to issue a
Commission".ll The body was composed "of various
political opinions" and includéd as chairman the 8th
Duke of Argyll, who had been Moncreiff's colleague

in Liberal and Coalition Ministries and had presented
the Education Bills in the Upper House. Other
members were Moncreiff himself, Lord Belhaven,
Chairman of the Church of Scotland's General Assembly
Education Committee, and Adam Black, the Lord
Advocate's fellow M.P. for Edinburgh. In three major
Reports,; their collection of oral and written evidence,
supplemented by investigations of Sub-Commissions into
Flementary and Burgh Schools, provided "repositories
of exhaustive information and of the soundest and most
enlarged views on this greatest national interest".12
In fact their information could not be completely
exhaustive, because the four largest cities would not
provide all the detailed information the Commission
required; therefore, they sent Messrs. Greig and
Harvey to study the situation in Glasgow, as an
example of one populous city where conditions of
elementary schools were thought to be worst. Compared
to the imperfect statistical knowledge available
before 1864, the information provided by the new
surveys was a major confirmation of the defects in
Scottish education. In 1854 Mr. Stirling was able

to point out "there were only three sources of
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iniormation - 'The reports of the Inspectors, which
only glanced at Scoctcii schools, incidentallys 2ndly
esoethe body of evidence taken Before the Lords
Committee in 1845 ... who mude no Report; 3rdly ...

the census paper which had lately beer. “urnished and
ees that was all');:l3 After the Argyll Reports it
could no longer be claimed that the lack of education

applied to only a small minority of children. It

ia Frobatly, e fhat, Shs Sepprip oo mere signiticant
in knocking down such claims,(but it did) add detail
and depth to the ¥amiliar outlines®. (The outlines
included, in faect, less formalgreliable statistics
such as the "census" taken by Sabbath school teachers
in 1846 which showed that only 467 of children between
six and sixteen in Glasgow were at day school.).

James Yoncreiff's mein contribution to the

Argyll Commission enguiry was his work during the
sessions which provided oral evidence, compiled in the
First Report in 1865. Between 14 November 1864 and
18 March 1865, he attended on 12 days, taking the chair
on four occasions when the Duxe of Argyll could not be
presents On most days, the Duke not only attended as
chairman but often dominated the questioning in a manner
reminiscent of Lord Wheatley in the local Government
Commission in the late 1960s. Y} oncreiff, like the
other members, asked many fewer questions than his
chairman, but his questions were always pertinent;
few of the 38 witnesses whc attended in person were given
a simple platform for their opinions, especially those
whose views on education dif'fered from the Lord
Advocate's, One has theimpression that Moncreif f,
reluctantly forced to accept the appointment of such a
major Gommission (rather than a limited survey) was

intent on convincing his fellow Coumissioners, if' not
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witnesses, that final recoumendations and any draft
legislation should conform as closely as possible
to his opinions. This was not an objective epproach,
but in his view "we all knew how the fact stood“.15
While he certainly wished tc discover new facts amd
precise statistical evidence, and witnesses were
treated with perfect courtesy, being allowed to state
their case, Mcncreiff shows few signs of changing his
view on educationsl reform.

His approach was ardent from the first
hearing on 14 November 1§64. "I presume your
opinion is" he asked of Dr. Cumming, Inspector of
Schools, "that before the Free Church commenced, the
education of Scotland was deficient".16 On 21 January
1865, his perultimate ajpearance, he asked Dr. l'ackay,o
Free Church minister, about the defects in the
perochial school system. He was eager to illustrate
how the existin;: system was deficient, and that major
reforms were required and supported by most heritors,
Churchmen aend laymen; as well as Scottish members of
Parliament and Town Councils. His questions to Dr.
Candlish, Founder and Director of the Free Church
Education Schere, ard the Rev. Dr«raik, Church of
Scotland minister of St. George's, Glasgow, exemplify
his approach to a "friendly" and "hostile" witness,
respectively, wiwn confronted by one of Scotlard's
supreme lawyers. loncreiff naturally employed his
forensic gifts, adapted to the situation, in this £nquiry.
He asked Dr. Cand.'Lish,]'7 "You have said that the Free
Church has supported most of tle measures proposed in
connection with educational reform?" To this Dr.
Candlish recalled that "so far back as 1851 we took it
upmourselves to suggest a cut-and-dry national plan".
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Moncreiff then attempted to show this witness's
general support for the most recent Education Bill, in
1862, as well as gauging the precise ways in which the
Commission's reconmendations might echo the Bill. "1
understand that the Free Church did not object to the
first part (division into parish, rural and district
schools) but to the second proposal (that the rural
schools were to come under the same managements as
perish schools). I want to know whether the rest of
that Bill would have met with the approbation of yourself
and the Free Church". Dr. Candlish replied, "I believe
most of us would have accepted it as an instalment".

Upon this cautious support, the Lord Advocate advanced

to elicit what other changes "might be permanently
acceptable". Free Churchmen, according to Dr. Candlish,
would welcome the addition of ratepayers to bodies
managing parish schools: tc ensure that the point had
gone home, Momcreiff guoted the instance of Sutherland
where the only people with any control over the parish
school were one lreritor, his factor, and the }Minister.
"Do you think anything can be said in justification of
(that) management?. Not surprisingly, in view of the
previous response, Dr. Candlish called it "a despotism'",
At this point Moncreiff's questions were longer than the
answers and he was almost certainly spealing for the
"benefit" of the other Commissioners with his supplementary
remark to the Doctor. "You are aware that the practical
result of it is, that the parish schools are not attended
at all (in Sutherland) and that the whole population goes
to the FPree Church schools".

The necessity for swift action was the final
point. The Lord Advocate asked Dr. Candlish, "Do you
think a system should wait till you can bring in
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Episcopalians and Roman Catholics or shall the system

be instituted at once, leaving (them) out end providing
for them otherwise?" - as the 1862 Bill had proposed.

The witness gratifyingly agreed that "the latter is much
more practicable". By his questions to Dr. Candlish,
Moncreiff had shown one major Church's general approval
of the changes which he had proposed two years before, and
had c¢mplied that he would accept certain concessions
over the management of rural schools. The Free Church,
however, had usually agreed on the whole with the
principles behind his Zducation Bills; therefore it was
also essential, if he were to influence the other
Commissiocners to take his views, to win tne argument with
his main opponents - Church of Scotlamd clergymen who
most resented the loosening of ties between parish schools
and Bstablished Church. His questions to the Rev. Dr.
Craiklswere perhaprs the most significant example of his
determination in the Argyll investigeticns.

The Lord Advocate ®set the scene for the witness
by outlining Dr. Craik's main objection to a national
system of education -“the fear thatjeny management
unconnected with the (Estsblished) Church, the seculer
system would prevail". He hoped to draw some concessions
from Dr. Craik by asking him to see the matter in practical
terms., "Looking at the state of Scotland, do you think
that you cannot have a system, which would substantially
embrace the whole Presbyterian popul ation, without excluding
religion?". foncreiff hoped that his witness would agree
such a system was possible, but Dr. Craik would not be
drawn. "Were I a legislator" he replied, referring to
some of the Commissioners as well as others in l arliament,
"T certainly should not ccnsent to any Act that restricted

the benefit of education to any denominations, and excluded
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people who were of no denominations ...the system that
has prevailed for sone time is ebout the best system
we can get". Moncreiff, however, would not let his
witness prevail, especially on two points.

Firstly, Dr. Craik claimed that under the
existing system as it applied in the early 19th century -
but not under the Lord Advocate's proposals - no one
was taxed for education. Firing four rapid questions,
Yoncreiff virtuelly forced Craik to submit. As to the
heritor's payment for the support of the school, he
asked:

"Is that not texation? - Not as ratepaying is.

If the rate is to be laid on tle land, is that a tax? -
In a certain sense.

But in your sense is it a tex? - You may cell it a tax.
Do you call it a tax? - ¥ell, surposing I acknowledge
that it is?".

The experience of three decades in the courts are evident
in this brief "cross-examination", which MNoncreiff
probebly undertook to counter any denunciation of his
proposals for imposing a new tax. It would be ditfficult
to persuade his own Cabinet that Education proposals
should be brought forward if they cost more (his 2™
December,1861 Memorandum stressed economy): it would be
far more difficult tc achieve success if' opponents of
change were strengthened in their resclve by the spectre
of another tax.

Secordly, the Lord Advocate attempted to
allay the fears that, under a national syster:, lLeligious
Education would lose its place in public schools.
Referring to those who held "these sentiments", Mcnereiff
referred in three questions to their small number. "Are

they not in a very great minority over the country?" -
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And Craik had to admit that they were. Moncreiff also
disputed Craik's claim that tix=t, if schools were
managed by ratepayers' representatives, heritors and
the Presbytery, ... "many ratepayers‘ébuld be
desirous to interfers injjudiciously". He put to
Craik the questions which were particularly awkward to
answers. "You don't think the ratepayers could be
trusted? ... Have the ... farmers and tenants in the
county parishes ... no interest in the education of
their families?" These questions, which bhear the mark
of the prosecuting lawyer, rather than of the objective
Comnissioner, may give an impression that Moncreiff was
harrying the witness to produce favourable replies.
Such an approach was unusual for him and suggests that
he considered Craik's views on educational change too
obstructive to leave unchallenged.

Apart from attempting to place his own pro-
:posals before witnesses and, especially, Commissioners,
in the most favourable light, the Lcrd Advocate was also
anxious to gain accurate information and he asked scoue
very Cetsiled questicnz. To Sim.on",S.Laurie,19 then
Secretary of the General Assembly's Education scheme in
the Established Church, he pointed out: "In your statement
you say: 'Total number of certificated teachers in
Scotland, 1708 representing 1523 schools. Of these
schools, 905 are connected with the Church of Scotland'.
You have already said that on the General Assembly's
scheme only 109 receive the Governument grant, but this
reads as if 905 schools were maintained more or less by
the Church of Scotland". Aé‘it had long been Moncreiff's
view that the Established Church educated only a minority
of children, it was important for him to show it did not

have a majority of schools or certificated teachers.
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Lawrie had to admit, "It is impossible to state the
number of schools maintained by theChurch of
Scotland exactly".

He also wished to take the opportunity of
assessing the results of the Parish and Burgh
Schoolmasters' Act of 1861, "How do you think it has
worked?" he asked Rev, Dr. Stevenson, 2Of'ormerly a
Church of Scotland Minister and since the Act, one of
the University of Edinburgh Board exemining parish
schoolmasters. His reassuring answer was. "I think
it has worked exceedingly well". The present uniform
system, whereby examiners met regularly, "has great
advantages over theprevious system. (Presbyteries)
were very careful in their examination bpt that could
not be relied upon steadily and always". The key
point, that Presbytery supervision was uncertain and
variable,was stressed by Moncreiff as a powerful
argument for a new form of superintendence, and he
asked similar questions of other speakers such as Rev.
Robert Lee21 who agreed that "one Presbytery was strict,
and enother lax™.

THE SITUATION IN 1867

Soon after the Second Report of the

Commission was published in May 1867, James Moncreiff

set out his "observations" to the House of Commons, on
this occasion from the Opposition Benches. He
summarised what he and his colleagues had achieved. 22

"The Commissioners have been able to present a statistical
picture of education in Scotland as complete as ever was
presented in any country. We see theevils without the
slightest doubt, where they have been exaggerated and
where they have been overlooked". He accepted that there
had been exaggerations, for "there are some encouraging

figures in the statistics ... the general ratio of
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education has not degenerateds (But) the moss and rust
of years have encumbered (the system of schooling).”
His concrete approach to educational problems, already
evident in past proposals when he demanded that they
should assist provision in practice, can be seen in
two matters - voluntary effort and the use of
statistical averages. "It is said that the national
system is likely to cramp voluntary efforts; but
voluntary effort is not the object we have in view.
Our object is the education of the people. If the
voluntary effort promotes education it does great
good, and I believe there is no country in which there
is so large a voluntary effort". But the crucial
point was the efficiency of the system in educating
childrens As for the use of statistical means,“The
noble Lord (Montague) has pointed to the high average
of attendance in some districts, as if that would
compensate for the low average of others ... If you
can make the ratio (of school pupils to the total
population) 1 in 4 in certain districts, you can make
it this in all".

With the Reports available to all, showing
that "the real deficiency is the want of schools" ,22
Moncreiff returned to a familiar plea. "I hope one
result of the labours of the Session will be to bring
this great question of education out of the mist and
dust ... and that we shall no longer have it made the
shuttlecock for contending Parties. We must now
address ourselves to the task of education - of raising
its standard, and bringing it within the reach of all".
He attempted, above all, at this point to soothe
oppinents'! ruffled feathers by emphasising the

continuity in the Argyll Commission's recommendations
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and their draft Bill. "The Commissioners ...intended
to keep things as they are (in) existing schools,
because ... they are all wanted. All that is
proposed in the first instance is, that the
superintending body shall see the schools efficiently
conducted and open to inspection. The management is
not to be altered, por are the Privy Council Grants to
be withdrawn",.

THE ARGYLL RECOMMENDATIONS

The "draft Bill which forms the
quintessence of the enquiries and deliberations of

n23 proposed that "the system of Parochial

three years
Schools be extended, provision be made for improvement
of existing schools other than Parochial, and for the
supply of additional schools throughout Scotland".
Whatever influence Moncreiff and his Ministerial
colleague, the Duke of Argyll, had upon the collective
statements of the Commissioners,the Bill resembled the
Education measuresof 1854,-1862 in certain respects.

It recommended a new General Beard of Education in
Edinburgh, with representatives of the 4 main cities,
three counties, the four Universities and four others
named by the Crown - a composition very like that in
the Education Bill introduced in March 1855. While
that measure proposed that "the Board shall exercise
& general superintendence of all the Parochial and
Public Schools of Scotland" ,21"
proposals also specified their Board's duties. 25 "It
shall be the duty of the Board from time to time to
ascertain and fix, as regards each Parish and Burgh,

the Argyll Commission

what number of schools is necessary and to decide
whether any schools in addition to the existing
Parochial and Parliamentary schools ought to tve erected
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ess the Board may enter, inspect, and examine all
schools ... and each of the schools so adopted or
erected by the Board shall be deemed a 'National School').)
In both sets of proposals, the local ratepayers had the
power to refuse the new 'public' school; the 1867 draft
made refusal more difficult since it required two-thirds
or three-fourths of the School Committee rather than a
simple majority of ratepsyers and since the Board after
a year could direct the Committee to erect one or more
new schools - if they considered "the accommodation
in efficient schools is defective". As in the 1854 and
1855 Bills, heritors could comvert parish schools into
public schools - although two-thirds of the heritors
present had to egree (unlike a simple majority in the
earlier measures). In an editorial the "Aberdeen Herald"
noted how the Commission "purpose to bring about the
change by bribe instead of compulsion", since the burden
would have gone ofi ratepayers and "not only heritors".e6

The draft Bill in 1867, clause 37,
proposed in every landward parish where "it shall have
been duly resolved to establish a New National School”
that ratepayers would elect a School Committee.

In 1855, by comparison, in each parish the
School Committee comprised an equal number of heritors
and ratepayers' representatives (ususlly envisaged to be
ten of each) where a Public School was esteblished.
In practice, there was little difference between the
two proposals except that, under the later Bill, the
size of each Committee would have been usually much
smaller - only "Four, six or eight" in number. The
election by ratepayers was not wholly straiglfforward -
those ratepsyers who were "Proprietors of lands in the
Parish" were to choose half the Committee rembers, while

Ratepayers who were tenants or Occupiers elected the
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other half. Since the former class included most of the
heritors, this was basically a more precise version of
the 1855 proposal.e In both measures, theSchool
Committees were to have powers to elect the teacher amd
organise the general management of the public schools
"subject to theGeneral Rules and Regulations made by the
Bosrd" (clause 22) and in 1867 the Committee could also
fix the teacher's salary, whereas that was set down at
£50 per annmum in the 1855 measure.

The important "Conscience clause" (36) was
officially so nsmed in 1867 - "Every National School shall
be open to children of all denominations, and any scholar
may be withdrawn from any religious teaching or service to
which his or her parents may on religious grounds cbject".
That was a condition of Parlismentary grant (or School
Assessment in a New National School) being paid to the
school. *But the neasure did not actually state that
religious instruction was to be given - that was assumed
to be the cade and implied in clause 36, whereas in
1855 clause 27 stated "Every School Committee shall
appoint certain stated hours for ordinary Religious
instruction by the Master, at which children shall not
be bourd %6 attend, if their Parents or Guardians object".

As regards dismissal of existing schoolmasters
in parish schools, the Argyll Commission Bill intended
to repeal the arrangements in clauses 14 and 19 of
Moncreiff's Parochial and Burgh Schoolmasters' Act
(1861). 1Instead of allowing the Heritors and Minister
the power to complain of a man's immorality or
incompetence, the 1867 proposals were in part an
expanded version of those in the 1855 Bill, which
stated (clause 31) "It shall be competent for the Board

(of Education), when they see reason, to dismiss any
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Public Schoolmaster, after due enquiry and consideration
of any statement which such Schoolmaster msy make in
his Defernce". 1Indeed, the 1867 clause, 50, came even
closer to clause 30 of the 1854 Bill, "It shall be
campetent for the Board to dismiss any Public School
Master, at any time, with or without notice and
without any reason assigned". The Argyll proposals
were thatlfthc parish schoolmaster "has become
disqualified because of infirmity or old age ««.
negligence or want of ability .. or immoral conduct
or cruel or improper treatment of the scholars, the
Board may permit such teacher to resign" or suspend or
remove hims The Board could issue a final order to
carry this out "without appeal to any court". Suchwere
very great powers softened only by the grant of a
retiring allowance by Heritors and Minister, at least
two-thirds’ salary where the teacher was not at fault.

Whereas froam 1861 the Sheriff could remove
a parish schoolmaster for cruelty or immorality, and the
heritors and minister could dismiss him for negligence,
it was now proposed that the Board should take such
powers of dismissal.

As regards teachers appointed after the
Act, if the Argyll Bill became law, clause 53 stated
that ell’yteachcra in national schools "shall hold his
office subject to such conditions as may be agreed upon
between such teacher and (the body) having the
management of the national school", subject to the
Board's regulations. There was also & stern warning
to all that the old idea of a contract "aut vitam aut
Cilpgm" was to end: "no teacher to be appointed hereafter
eee shall be deemed to have acquired an interest far
life by virtue of such appointment”. Such teacher

required a Certificate of Competency from the Committee
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of Council or the Examiners appointed by the
University Courts. The Board could also remove such
Certificates for the reasons given in clause 50, thus
leading to the end of the appointment or suspension
of the certificate for six months. According to D.d.
Withrington, the Commissioners "were not here only
concerned with improving theeffic¢iency of the
teaching but also with the attitudes of Scottish
parents - the Argyll report is full of statements
about the way in which parents ... refused to put
their children to bad schools. Thus good teaching
would also, to the Commission's mind, secure high
attendance". 27

This was one principal aim of the
Commissioners in their recommendations - they
also wanted to make efficient elementary education
available to all children, without incurring anc
enormous extra cost. All schools under the scheme
would be named National, either "01d", "Adopted", or
"New" National Schools, and clearly they hoped to
see ‘these schools, all,in tupe, assume a National
character".28 That course would be greatly assisted
if their wishes - that within two years of the Act e
no new denaninational or prdvately managed school
would be given a grant from the Committee of Council
for its erection - came to pass. "The long-term
advantage lay with the new National schools".29
James Moncreiff declared in Parliament that the managers
of denominational schools should be allowed "to throw
their schools upon the national system ... gradually
the denominational schools will be absorbed in the
national system, and after some years will arrive at

the (desirsble point) namely, the parochial system,
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which, it was designed by the Commissioners, shall
embrace the schools of the whole commu.nity".3 0 It
is notable that Moncreiff used the term "parochial
system" to emphasise the continuity with the best of
the o0ld Scottish educational system, which was more
likely to win a Bill support in Parlisment, especially
in the Lords, than stressing the changes. Even the
changes, he believed, were not rigidly insisted upon.
The similarities between the 1854-55
measures and the 1867 draft Bill were strong, especially
over the composition and powers of school committees,
the position of teachers, and the compcsition and
powers of the Board of Education in Edinburgh. In
considering the relationship between the 1867 proposals
and earlier bills, D.J. Withrington believes that the
Commissioners "were not merely following" those previous
Bills. 31
the London control of Scottish education which was

“More probably they were attempting to soften

exercised by the Privy Council and which had rcused a
good deal of objection from time to time; and also to
remove fears, especially on the part of Scottish masters,
that an extended State system would only make it simpler
for the Privy Council to infiltrate English principles".
While thepe were certainly objections to the manner in
which Scottish educational measures were treated,
especially in the mid-1850s, it is possible that the
concept of a Board of Education in Edinburgh did not
gain wide support until the 1870s, when it was rejected
by Lord Advocate Young except as a temporaty measure.

In the 1850s such a Board caused strong opposition and
the powers it would have, especially over the dismissal
of teachers, caused great alarm among schoolteachers.

To judge at least from those that wrote on the matter,
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teachers continued to be alarmed by the Board's powers
to dismiss them without reason given. 1In his speech
in May 1867, Moncreiff gave little indication that the
Board was included by the Commissioners to soften
objections from Scotlamd. "Some objection has been
taken to the Board sitting in Edinburgh".32 In the
past he had always thought that such "was the best mode"
of superintendence, but he had not insisted upon it.
Now he declared, "It is a matter perfectly open for
consideration”. 35

It was a practical matter as far as
Moncreiff was concerned. His questions to Mr. Ralph
Lingan, Secretary of the Committee and Council on
Education, included the remarks "Do you think any
material difficulty has arisen in administering the Privy
Council grants by a Board sitting in London - do you
find that the want of local knowledge hampers you?"
Lingan's answer is revealing. "Greatly ...thgonly i
local relief which I think can be given to a Central
Board is a Local Board invested with legal power or with
legal responsibility". 3k

To Morcreiff some supervision, either in
London or in Edinburgh, of the rew national education
system was essential, and on the whole, as he had stated
in 1856, he thought it more efficient and practical to
have a Board of Education in the Scottish capital working
with the Committee of Council. He thought %that
leaving the control in Edirburgh (was) the best mode".-”
It is possible that the Argyll Commissioners, sharing his
views, regarded the Board in Edinburgh as the best mode,
but did not believe that it would recessarily win much
support in Scotland - they were putting efficiengy above
immediate popularity.
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As for putting the Commission's proposals
into action, Moncreiff"might have wished that it was
reserved for a Liberal Govermment to deal with this
question, but it is too large a question for
considerations of that nature. If Her Majesty's
Government (under Lord Derby) will treat the question
fairly and considerately, I can promise them they will
have all the support of this Benczh".3 6 Cenciliatory,
statesmanlike, his speech frcm the Opposition side was
the work of an experienced Parliamentarian offering
what might now be called a "bipartisan approach".

In fact, no Education Bill emerged during
the short life of the Conservative Minis try, which was
more concerned with the passing of thé 1867 Reform Act
ard the probiems of a similar measure for Scotland.

In December X868, however, a resounding Liberal victory
under the new enlarged franchise ended twenty—-two years
when no single group in the Commons had an overall
majoritye 1In Scotland the result was particularly
gratifying for the Liberals, who won all but a hahdful
of seats there, while Moncreiff narrowly won his
Universities seat.e According to J.R. Fleming, after
the Liberal majority was established "the obstruction
that long barred the way to educational legislation
gave way before the tide of reform zeaal",37 the first
achievement being W.E. Forster's Education Act for
England and Wales in 1870 and the second Lord Advocate
Young's Education (Scotlarmd) Act in 1872. But before

A

then "Lord Advocate Moncreiff lost no time in introducing

(an) Educational Bill embodying universal School Boards,
a compulsory school attendance between the ages of 5 ard
13, & General Board of Education, elimination as far as
possible of denominational schools and settlement of the

religious difficulty, with a conscience clause".
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THE PAROCHIAL SCHOOLS BILL (1869) INTRCDUCED BY THE
DURKE OF ARGYIL

While Moncreif f inmtroduced the Parochial
Schools (Scotland) Bill in the Commons the measure was
first of all presented to the House of Lords by the Duke
of Argylle There were two principal reasons for

breaking the previous arrangement where educational
measures were introduced first in the Lower House.
Pirstly, the Duke of Argyll was closely associated in

the public mind with his Commission and its
recommendations on which this 1869 Bill was based.
Secondly, the aim was to gain more time for the Bill,be&;(;gg,
there was a heavy pressure of business with "the tide of
reform zeal" leading to several impartant measures’'in the
new reformed Commons. Supporters of the Bill must have
hoped that the prestige of the Duke's name, coupled with
the widely respected work of the great Commission, and
the extra time for the measure, would bring it success.
In editing her late husband's memoirs, the Dowager
Duchess of Argyll described education as a subject in
which "the Duke was deeply interested".3 8 His speech
(on 25th February 1869) concentrated on "the very great
difference which exists be tween the condition of public
opinion in Scotland and in England upon this great
subject of popular education. If we were to propose a
Bill for England, with powers of (the Central Board to
impose) compulsory rating, each particular hair on the
noble Duke (of Marlborough)'s head would stand on end".
Marlborough, formerly President of the Council, led his
forces against the Bill, using the weapon of denominational
education. "You cannot have a system founding upon
rating without more or less impairing your denominational

33

system"."" Despite objecting to this particular Bill, the
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Duke had to agree "that up to the present time there had
been a lamentable deficiency of education in Scotland".
The Lords gave the Bill a second reading, but subsequent
events were pargllel to those of 1862. The Lords
amended the Bill and when the measure came back from the
Commons, there was insufficient time for the Lords to
discuss Commons’ smendments before the August recess. A&s
a result, the Upper House decided to consider those
amendments in three months' time, much to the chagrin of
Argyll, especially as the Bill had been read a second
time in the Lords as early as March.

The difficulty in 1869 was principally that
the ir Lordships took a considerable time to amend the
measure in comittee, and the Commons discussed its second
reading as late as 12 July. James Moncreiff, once more
Lord Advocate, described the proposed reform as "a
dist#hction of the first session of the fgst Reformed
39 With an eye on the votes of the English
Liberal majority, he set the Bill on a par with the
Disestablishment of theChurch &f* Ireland, for "we whall
have established and endowed a system of education for
the whole of our 3,000,000 countrymen north of the Tweed".

In a characteristic emphasis on financial efficiency and

Parlisment".

orderly conduct, he claimed that "if we can succeed in
founding a system of education which will thoroughly
educate the prople, we shall do more to diminish poor
rates, to d:'uniniéh intemperarce, and to diminish crime
than all the Bills for tl= direct purpose of such
diminution".

As in his "observations" two years before,

39

he stressed that this was a measure ““"not framed upon

any theory of any party or another". This Bill "was the
offspring of a Royal Commission composed of all parties".z*o

although there were a few modifications - for e xample,
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school coamittees were now to be elected, two-thirds

of their members by the main group of"ratepayer-
oocupiers and one-third from ratepayer—landmwners.Howevel‘,
the changes "were not important pointers to the
readiness of the Government to offer compromise
solutions in order to improve the likelihood of

passing the Bill". As Moncreiff declared, in a
statement which his audience were not surprised to

W "we do not aim at any theoretical symmetry;

hear,
we wish to produce a measure such as can be passed

into law". He and his colieagues, however, wished

to alter certain of the Lords' amendments. He spoke
"first of the central authority, secondly, of the

local authority; thirdly, of denominational g;rsmts".z"2

It was typical of Momcreiff that he presented the case
clearly and simply.

As regards the central authority,the Lords
objected to the representative nature of the Board and
felt that three Crown appointees would be adequate.

The Earl of Airlie rejected the presence of a

schoolmaster representative on the Board - "schools were
for the benefit of the people, not of the schoolmaster".bj
Moncreiff knew "that Boards are umpopular among a certain
section of my fellow Members" and conceded as much as he
could in proposing a temporary Board for three years "with
powers to the Queen in Council to extend its existence“.u"
It would comprise the Scottish Law Officers and five other
paid members. In reducing the size, cost, and initial
tenure of the Board, the Lord Advocate could hardly have
been more conciliatory. Even at that, the Lords'
smendment was passed.

On school committees,the Lords reserved
half of their membership for major heritors. Moncreiff
offered "to split the difference" with one third elected
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by such landowners, and two thirds by other ratepayers.
"It will secure a reasonsble (representative) element
but will not e xclude the more important heritors fram a
share in the management of tle schocls".l+z+
He would also concede something in the
Upper House over denocminational schools, but not their
amendment, that those schools would keep their
Parliamentary grant whether or not they Jjoined tle
system of National Schools. This would have been
"ecomplete licence to set up‘*5such schools "in rivalry
to the national system. I propose to restore to the
Board, having regard to the nature of the porulation
and the suitability of the school, the powver to certify
to the Privy Council any special school for a special
grante That will not be limited to the Roman Catholics.
It will extend to the poorer parishes throughout the
whole country".
Committee stage discussions in the Lower
House were concentrated into late July and early August,
often lengthy and detailed with debates on almost every
one of over 60 clauses, but with only minor changes.
Despite Disraeli's description of the Scottish Members as
"a select vestry" executing "Scotch business in a hole-
and-corner" and of the measure as "an improper Bill at
an improper timc"l*'e; since English schools would also be
affected by demands for a parallel Act once a Scottish
measure was passed, Moncreiff insisted that time must
be made. "I remember we sat one session up to the 28th
Kugust,. I say there is no more urgent subject". On
the third reading, however, felicitations to Moncreiff
by jLord Elcho were premature. He "wished to congratulate
the Lord Advocate on being so near the geql of his long

labours in the cause of education"; to which Moncreif'f
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replied that "it was a great gratification to know that
they had at last arrived close to the goal".lﬂ
THE FATLURE OF THE 1869 BILL

In fact, the measure fourdered on a familiar
reef. 55 Lords were "not content" to discuss the Bill
s0 late in the session, and with only 43 "content" the
amsndments would be heard "this day three months";{a new
Bill was not introduced until 1871). Despite the Duke

of Argyll's claim that it was "in the nature of things

that important business should come up at a late periocd”,
the view of Lord Redesdale and Lord Colonsay won the day.
Bo them the Bill had undergone in the Commons "a
transforming and obliterating process" - the second
adjective is particularly KHard to justify - and the
House of Lords would become "merely the obedient servant
of the Government of the day" if the Bill passed.l*7

It was not only a majority of the Lords who
were unhappy with the Bill. From the opposite end of
the political spectrum, Mr. E.H.J. Crawford, Liberal
menber for Ayr Burghs, declared "The Bill was first
proposed as a National Bill, it came down from the House
of Lords a denominational Bill and now it was a mongrel
mixture of national and denominationa:l".z‘L8 It is
probably true that the eventual 1872 Act was in several
respects a more coherent measure with a definite national
system of schools, while the 186% Bill in its final
measure would have "provided something very like a dual
system of rate-aided state schools and some grant-aided
denominational (both Presbyterian and non-Presbyterian)
W _ a solution closer to Forster's Act for
England and Wales in 1870. In later years, Moncreiff
admitted that he"@id #ot deplotre the ultimate
catastrophe overmuch for that Bill was a compromise,
although no doubt I should like to have completed the

schools",
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work «.. I own to a certain amount of grim amusement
when I remember how for that last vote in the Lords
enormous exertions were made by my opponents to
destroy, although they knew it not, the last chance
they were ever to have of retaining a single shred of
the old influence over the parish schools".5 ©

Argyll said Moncreiff's final education
measure failed for several reasons. Although its
presentation first of all in the House of Lords was
meant to save time while the Commons was busy, it
enabled opponents to delay the Bill by objections on
procedure, and led to Conservative amendments which
altered its nature in the Upper House, Perhaps, too,
the Liberal spokesmén were too willing to have a Bill
passed, with whatever concessions, but the Bill did
after all pass through the Commons where such changes
caused some annoyance. It was primarily the
Conservative peers who defeated the Bill. They "had
suffered badly in the 1869 session; they had lost on
Irish Church Disestablishment armd they were under
severe attack from the Liberals on a number of sensitive
issues. They were in no mood to desl sympathetically
with any Bill about which they had doubts emanating from
the Liberal ('}over'nment".51 That the Education Bill
came back to them late in the session was the last straw
to a group of men who were particularly Jjealous of their
constitutionsl position in a year when their party was
licking its wounds in Parliament and country.

In what proved to be his last speech to the
House of Commons, James Moncreiff spoke sadly but not

pessimistically of the events of 1869. "The Bill was a

most important one. One cause of the regret which we

feel (was) that we were in a position to undertake and
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to pass a measure for Scotland. What has been done in
another place will not discourage us for future efforts".52 O
The futwre efforts were to be undertaken by others,
notably George Young, for barely a . month after
Parlisment was prorogued, Lord Justice~Clerk Patton
died in tragic circumstances, committing suicide.
Moncreiff became President of the Second Division of
the Court of Session as well as Lord Justice~Clerk,
while Young succeeded him as Lord Advocate.
THE EDUCATIONAL :MEASURES OF JAMES MONCREIFF AND THEIR
EFFECTS ON THE 1872 ACT.

It was fitting that his final speech to the
Commons should have concerned education. In his 70s
he spoke of how he was "only too well satisfied with the
actual result"s3 of the Young Act in 1872 "and quite
content with any share, hovever humble, I may have had

in aiding it". Dr. James Taylor, the United
Presbyterian spokesman, was a constant and occasionally
fulsome correspondent but he wrote fio more than the
truth in a letter to the Lord Advocate in April 18%6.
"The honour which you have gained by your persevering
efforts to confer this blessing (of a national education
system) upon the country is one of which any statesman
might well be prou ".54 In season and out, Moncreiff
and a band of Parliamentary and official colleagues,
notably the Duke of Argyll, Mr. Dunlop, member for
Greeneck, and Mr. John Clerk Brodie, kept the subject
of national education to the fore in 1854-%0.  The
flow of petitions and letters was powerful in 1854, 1855
and 1856, when Moncreiff introduced major education
Bills - it was a trickle in 1861 and 1862, when he
introduced two more, and rose once more to a flood
after the Argyll Commission reported and the 1869

measure was introduced. His prinecipal success, the

MrGladstone wrete o Mancreiff on 31°"Avgust 1869 , (yos have

on his appsimtment as Lord Justice - Clerk, regretning "¢ {1, ot
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Parochial and Burgh Schoolmasters' (Scotland) Act
of 1861 was an important achievement in throwing
the s chools open to able men of all Presbyterian
dencminations and leaving only vestiges of Church
of Scotland supervision over parochial schools.
Without this limited but significant change, sgainst
which the Lords and the Established Church had been
so adamant before the Elgin decision made their
position Ecodifficult, the 1872 Act could not have
been passed in the form it was. That Act proceeded
on "the time-honoured principle that the education of
the people, while it is the duty of parents, is also
the concern of the State".55

Nor was the substance of Moncreiff's Bills
in 1854, 1855, 1856, 1862 and 1869, without its
influence on the Act. Certain aspects of the 1872
Act were similar to measures introduced by James
Moncreiff and the Duke of Argyll. Section 17 divided
Scotland into school districts, a move parallel to the
educational districts in the 1854 Bill (clause 8)~while
a conscience clause, ensuring the holding of formal
religiotg hﬁaﬁ%% &o{}t}sfg baStB Ele beginning or end of the
school dayyy On the other hand , the "popular elenent"
- "all owners or occupiers of lands or heritages of the
anmual value of not less than £4" -~ was more securely
represented in clause 12 of the later AtlZ electing the
new local school Boards, unlike the special status
afcorded to heritors in previous Bills. lachinery for
imposing compulsory education, with attendance officers,
was also possible in 1872 partly because a report of
1870 showed how irregulasr attendance was in rural areas,
such as the north-east, which had always been assumed
to have the best record far :.v,c':hooli_ng'.‘v.56
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In the years1871-2 a Scottish Education Bill
had certain advantages which had not been granted to
Moncreiff's measures. The Church of Scotland,. alarmed
by the possibility of disestablishment af’tery't’his
occurred in Ireland,;ljii';gihvothef denonﬁ.natioﬁ/;,were
prepared to make concessions and ensure some religious
instruction; the larded interest was more defensive with
a Liberal majority in the Comnmons; and, above all, the
English Act had passeds No longer could the Scottish
Bill be called "a pilot balloon" for England andifcould
be considered on its merits. Moncreiff himself stressed
this factor in his'Eduwcational Retrospect in 1886.

In one majorrespect,however, the 1872 Act was
a less ambitious measure than James lioncreiff's Bills.
There was to be only a temporary Board In Edinburgh
(clabses 3 to 6);unlike the powerful body in the 1854
Bill (clausesl to B)Was permanent, with superitSion of
the whole educational organisation in Scotlanmd. Even
the temporary Board in 1872 was only forced intc the Act
by Scottish M.P.s and the real power lay with the Scottish
Edwation Department,which was simply part of the Committee
of Council and considered by the Duke of Richmord as "a
room in Whitehall - a sham".57 Bruce Lermman and John
Stocks believe that the 1872 Act had defects but "above
ally the vast majority of interested Scots were deeply
dissatisfied with the failure to create a permanent boedy
in Scotland to control Scottish education".58

1n 1886, however, Moncreiff was glad to praise
his successor's Act. In his view it contained "two
clauses which alone settled the 20 years' controversy.

Clause 8: 'A School Board shall be elected in

every parish and burgh'.

Clause 4): 'Any sum required to meet a

deficiency in the school fund
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shall be provided by means of

& local rate within the parish

or burgh'.
In these few words provision was made for the management
and expense of the eduwcation of the people and for the
realisation of our most sanguine aspirad:ion-s.".5 9

Much had deperded on those who had kept the

light of those aspirations aglow in 1850 to 1870.
Looking at the "splendid new building" in Kent Road,
Glasgow, which he was invited to open, he could feel
fully Jjustified in using the first person plural as
he spoke for teachers, children and the whole nation,
"We have a firm foundation on which to build for the
future".60
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CHAPTER EIGHT
The Proposals to reform Endowed Schools

"Endowments would be a magnificent foundation for
a full system of education" (James
Moncreiff, 1869)0

Although his own attempts to establish a
national educational system on a sure footing had been
largely defeated, #ﬁ rejoiced in the 1872 Act and was
more than willing, when time allowed, to assist in
other attempts to improve Scottish education - notably
to further the reform of endowed schools. One of his
last Bills to become law was the limited measure "to
make better provision for Endowed Hospitals and endowed
educational institutions in Scotl&nd".:L Although
this was s small matter compared to the problems of
providing elementary education for all children, he
considered that "thgse endowments would be a magnificent
foundation for e.. a full system of education supported
by the public properfj,beginning with the lowest step and
ascending up to the Universitics".2 The Endowed
Hospitals Act became law untouched by the Lords on 26
July, 1869, and was introduced to allow"trustees of
some institutions to reform ‘l:hmxselves".3
THE ENDOWED SCHOCLS COMMISSION

On Sir Edward Colebrooke's request for a Royal

Commission to enquire into such schools, he believed

that "the proposal for a Royal Commission was premature...
until you had settled the question of elementary
education it was premature to deal with the question of
middle class education"l" which most endowed schools
provided.In the 1870s, and 1880s. there was however a
series of attempts to rationalise the position of

endowed schoolsfafter the 1872 Act had begun to "settle
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the question of elementary education'.  The Royal
Commission of 1872, under Colebrooke, was followed
by others chaired by Moncreiff and Lord Balfour of
Burleigh in 1878-80 and 1882-9 respectively.

"Prom start to finish one fact remained true: it

was impossible to reorganise the endowments without
in effect transferring charitable funds from the
children of the poor to the children of the middle
classes. The fee-paying day schools which emerged
from the reforms were essentially middlie class
schools, with fees that were lower than would have
been necessary but for the endowments, but too high
for most working class parents".5 Such factors
made the business of reorganising endowments
difficult, despite the views of those like Six
Alexander Grant who believed that charitable
endowments should be reorganised to support
secondary eduwcation -~ and that the middle classes
could benefit without the poor losing their rights.6
In 1878 it was Moncreiff's task to disentangle this
complex issuse. The Commission of which James Noncreiff
was chairman was appointed by Disraeli's Home
Secretary, Richard Cross "to carry into effect the
purposes of the (Endowed InstiHitions Scotland) Act
'to amend the law relating to Enmdowed schools and
Hospitals and other Endowed Institutions in Scotland'",
After the permissive Act of 1878, allowing but not

enforcing changes in the use of endowments, the

5

Cammissioners were to "submit for the consideration
of the Scotch Education Department the conditions
according to which the Parliamentary Grant for

Public Education in Scotland may be (best) distributed
for the purpose of promoting education in the higher
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branches of knowledge, especially where there are no
higher class public schools".

Other Commissioners, included Lord Balfour
of Burleigh, Peter Guthrie Tait, Professor of Natural
Philosophy at Edinburgh, and James Donaldson, Rector
of the Royal High School,and on page XI of their
final Report, dated 15th November 1880, they attempted
to clarify the problems. "In the course of our
inquiry there were three main topics to which our
attention was directed by the evidence, and upon
consideration of which the soclution of the questions
esechiefly depends:

(1) The educational value of the different
specific subjects and the method of remedying any
inequality ...among them. (2) The plan of examination
laid down by the inspectors of the code. (3) The
efficiency of the teaching staff in the public schools".8

The Minutes of evidence mention 31 meetings,
of which 20 were chaired by Moncreiff. In tke other
11, fram which he was absent, Lord Balfour acted as:.
chairman - and was appointed in that position in the
sibsequent Commission of 1882. Those meetings which
gathered spoken_ evidence, by the usual process of the
chairman, and,to a lesser extent, other Commissioners
asking questions, were not the only - or even the most
time-consuming - part of this investigation. There
was also the long process of gathering frame ach endowed
institution proposals for altering the use of their
endowment reserves, studying these in detail,
recommending action to the Home Secretary, and dealing
with any complaints when such proposals were changed
by the Commissioners. In all the work of investigation
Moncreiff played the full part of a chalrman. His
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questions to witnesses reveal the detailed care with
which he had studied their proposals. He asked Sir
William Baillie, Governor of Wilson's School,
Harthill, 9 "what becomes of your income now that the
schoocl~house is leased to the School Board?" and "what
was the calculation upon which rates of 2d in the £ is
founded?". As always, in whatever Commission he
served, he demanded precise information. He asked
Bailie Tawse,lo "what is your exact definition of
this «..school?" in discussing George Heriot's School.
MONCHEIFF'S CONTRIBUTION TO THE COMMISSION

His remarks often revealed his wide legal

experience and offered good advice. To the Governors
of Spier's  Institution he remarked of one proposal,ll
"it had better be worded more specifically ... I

think you had better consider whether you cannot

devise a form of words that will not contract or
hamper your operations". To the Lord Provost,
appearing on behalf of the Boys' and Girls' Hospital

in Aberdeen, he remarked about the word " set'clcmr.-nt":1'2
"Don't you think a simpler definition might be found
than using & very ambiguous legal teri:? would not
'residence' be quite sufficient for the purpose?".

He also had a very sharp eye for proposed or submitted
accounting which seemed to be wrong. This was eminently
sensible in a Commission which was so concerned with the
use of endowment funds. The unfortunate Bailie Tawse
was chastised by Moncreiff when he proposed that George
Heriot's would take over the School of A;t“l:s.l3 "Do
you mean that you are taking this institution ... and
putting an end to subscriptions without the means of
carrying it on?" A few minutes later he told the
Bailie "surely you know that is not{f:nswer’?" s when the
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witness showed himself rather unclear about finance.
Mr. David Lewis, Treasurer of Gearge Heriof's, also
T "I see that
in the Accounts page 20;Expenses of deputations

came under the chairman's spotlight.

(amount to) in a1l £817. I am rather anxious to
know what they were incurred for ...Would you object
to send a note of these expenses to the Comnissioncrsrﬂ)'.
That was done,to the satisfaction of all.

While some of Moncreiff's and his fellows'
questions may appear very precise on small matters
it was part of their duties to judge the efficiency
with which the Governors of endowments were
administering their funds and such points were
probably necessary information. TheCommissioners,
however, did not neglect broader considerations with
respect to the proposed charge8 in each institution
and to Scottish endowments and education. In the
long and searching examination of George Heriot's
Governors, Moncreiff noted15 "It is a very peneral
power that you here take" -"Do you hold yourselves
bourld by the rules of the existing institution? (a
question he repeated) ... I have not the slightest
doubt that the Governors who have made this proposal
mean that in all good faith. The question is whether
there should not be something to indicate that the
Governors are to keep the general lines on which the
+e+ institution is founded". As B. Lerman and J.
Stokks have pointed out, this was a fundamental problem
- should the endowments be used to help poor children,
as ariginally the Wills of George Heriot and others
required, or comnverted to the we ot secondary education
which, because of the level of fees and the longer

period before starting to earn wages, would be largely
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taken up by middle class children.

The question of fees was one with which
Moncreiff was closely concerned, especially in its
relation to attendance. His questions to the Rev.

Dr. Taylor, his old friend and supporter &n the 1850s
and Secretary to the temporary Board of Education in
1872-8, elicited Taylor's view that 16"the present
system does not succeed in securing ... regular
attendance ... Small as was the school fee, it was

a heavy burden upon parents earning perhaps 10s or
12s per week ...I can see no other cause sufficient
to accept for the (poor) atterdance but the payment of
fees"s The governing body of Gearge Heriot's had
care to a similar conclusion by 1879, despite favouring
fees as recently as 18%0.

Moncreiff put some searching questions also
on secordary education. Professor Laurie, of the
Edinburgh Chair on Education, answered important points
about the working of the Revised Code which had been
instituted in Scotland only a few years before, a decade
7 "How are
you to avoid the difficulty that the master is tempted to
confine himself, or put his whole strength out, on the

after its introduction in Bngland and Wales.

subjects for which he will receive the greatest
remuneration? Has there been a decline in pupils who
take the higher branches?"  When Professor Laurie stated
that there was, Moncreiff probed for the reason. "You
think the cause of decline is the want oi' ability on the
part of the teachers?" "Certainly not" was the reply.

THE REVISED COLE

In his Glasgow "Retrospect" , Moncreiff

considered the Revised Code, under which payments to the
schools from the Committee of Council, (from 1872 the
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Scotch Education Department) depended on the "results"
which pupils obtained in inspectors' examinations.
Although he recognised that Scottish children were

apt enough to ensure 18 "material recuniary advantage"
to Scotland, "I was accustomed to guestion the principle
of payment by results". He did not quarrel with the
systematic application of the principle -~ "elevated to
the dignity of a science"... ‘Nevertheless this highly-
organised system of ascertaining periodically the amount
of gain produced to the community in return for the
price we pay for it, is not all to profit. The most
valusble results of education are not produced in a
year, nor can they become apparent on an examination or
inspection. The results of education are for a lifetime;
and what we really wish to accomplish is to communicate
the love of knowledge. It is this ...which may be
thought to be cramped ard impeded by the present laws.
Fenced round by a palisade of standards and examinations
s»+ the schoolmaster's enthusiasm in his individual
scholar's progress is mechanically confined". He
remembered that "I had occasion to consider the whole
question several years ago, as chairman of the Endowment
Schools Commission, and it is beset with difficulty".
Moncreiff's reservations about the Revised Code may have

> 19

influenced the Commissionerfs’recommendation”"that it is
advisable to relax the strictness of the rule whereby
the number of individual passes in any subject is made
to determine the amount of the grant, and particularly
that in thinly populated districts the grant for ...
higher subjects should be paid upon the general
proficiency of the classes and not upon the number of
pupils in attendance. The evidence on the operation of
the code ...is on the whole favourable., However, the

amount, the mode of administration, amd the regulations
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are ... susceptible of improvement'.

Moncreiff also took the opportunity to
gain up to date information about issues which had
once been controversial, especially when he was
attempting to achieve educational measures in the
1850s and 1860s. He asked the Rev. Dr. Scott,zo
"Have you found any obstruction in working that clause
in the Education Act (of 1872)about the time at which
Religious Instruction is to be given?"  The answer - "none,
we have had very few withdrawals under the conscience
clause ...in Edinburgh" must have encouraged him to
believe that, as he stated in 1886, 2l "a perfect
barricade of vital questions (which) was carefully
reared between the people and their education...(has)
vanished lik¢ phantoms at sunrise'".

EXFECTS O THE COMMISSION

Despite the hard work of the Commissioners,
their 3 Reports published in 1880-8l did not gain broad
acceptance and another Commission was established in
1882 under Lord Balfour of Burleigh, which finally
settled the matter after almost seven years of deliberation.
Although the Moncreiff Commission Reports and recommenda-
stions, like those of the Colebrooke investigation, did
not achieve agreement between all the parties to the
endowments issue, they contain valuable information ard
insight into the considered attitudes of experienced
politicians and teachers, for example about the
relations of elementary and seccndary education. "It
is not only possible to combine thorough elementary
teaching with instructions in the higher branches but
«+.any separation of these subjects if detrimental to
the tone of the school, and dispiriting to the master.

It is not possible to establish (seccndary schools) for
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the great majority of children in districts (without
higher class echools)".22 Their ccmparison of
numbers presented and passed at the yearly inspection
of each specific subject showed “"on the whole,
satisfactary evidence of the zral and efficiency of the
teachers and the attention of the scholars. The
nunber in 1877 was 41,551 of whom 14,709 passed. In
1878, of 46,382 studying there were 25,630 passed", -
although the science subjects were, the Commission
believed, taught badly and by yiote.23

Since the Commissiorers were particularly
concerned with the efficiency of teaching, they
recommended that "School Boards should encourage
teachers to pass some time at a University"z" and an
additional grant to "teachers with normal school (i.e.
training college) experience# and University degree,
‘while they should teach higher subjects efficiently".
This was essential for, they claimed, "The teacher is
the pivot on which success or failure of the school
turns". Their views were clearly in tune with
Moncreiff's, expressed in the "Educational Retrospect",
and it is likely he played a major role as Chairman in
the final form of the Commission's recommendations.
In 1886, he spoke of the successful teacher as an
enthusiast, establishing "the electric chain between
master and scholer ... able to communicatfe his
enthusiasm to those he tcaches".25

The Commission's belief that teachers should
study at a University was typical of many Scots who
regarded concurrent training at college and University
as the ideal combination. It was strongly supported
by James Moncreiff, who regarded University gtudies as
a valuable "miniature of life :'Ltself‘"26 and had worked
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to improve the lot of professors and students over
many years.
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CHAPTER NINE

James Moncreiff's Contributions to Reform

of the Universities.

"That isthmus between compulsary study and compulsory
labour”(James Moncreiff, 1869).

In 1869, James Moncreiff described, with
perhaps recollections of his own career as a lswyer
and politician, the University in Scotland as "a
training-school for professional life in all its
varied branches. It*s object is not so much to
send out accomplished scholars as to educate men
for the practical busimess of 1ifc".1 His connections
with the Universities throughout his life were many and
varied - he studied at Edinburgh fram 1825 to 1833,
became a Member of the major Royal Commissionswhich
investigated the Scottish Universities in 1858 and
1876, presided over the Association of Societies in
the University of Edinburgh in 1863, and was elected
Member of Parliament for the Universities of Glasgow
and Aberdeen in 1868 and Rector of his alma mater the
following year.

ABCOLITION OF RELIGIQUS TESTS IN UNIVERSITIES.

Probably #HS most important single

contribution to the Scottish Universities was the
sbolition of religious tests,in 1853, fr lay PNFESS"’S'

In 1690, the "Act for the Visitation of Churches,
Colleges and Schools" required professors2 to sign a
declaration that they accepted the Westminster Confession
of Faith and the Presbyterian Church government - a
requirement confirmed by the Act of Secwrity in 1707.

In practice, for many years before the Disruption of
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1843, only Professors of Divinity had to subscribe the
test but after that date there was an attempf to apply
the test to all who held secular posts in Universities.
Clearly the Established Church hoped to remove Free
Churchmen from office. As G.W.T. Omond noted half a
century later, "It says little for the wisdam (of)
this attempt to enforce a test which had fallen into
desuetude" that they chose "to attack the Free Church
in the person ...of Sir David Brewster",3 a
distinguished scientist internationally famed, and
Principal of the United Colleges in St. Andrews.
After the failure of this move, the matter remained in
abeyance but flared up again in Edinburgh dwring 1852.
When Moncreiff's old professor, John Wilson,
died in that year, a group of Evangelical Free Churchmen
wished to install P.C. MacDougall in the chair of Moral
Philosophy.z* His opponent, J.¥. Ferrier, a professor
in St. Andrews, was gererally considered a better
candidate, judged by his writing in philosophy, but was
supported by the Church of Scotland Moderates., When the
Town Council of Edinburgh, mainly Free Churchmen, chose
MacDougall, Ferrier and his supporters, .especially Sir
William Hamil ton, Professor of Logic in the capital,
attempted to revive the old test and oust MacDougall.
There were, then, two sides to the argument. The
Liberals and Free Churchmen -~ epitomized by Moncreiff -
attacked Ferrier and Hamilton's campaign and eventually
MacDougall was confirmed as Professor and the test
abolished. This, according to G.E. Davie, "seemed to
many a new dawn of freedom by demolition of o0ld barriers
of reaction and eXClusivcness".I* On the other hand,
Dr. Davie sees MacDougall and his Evangelical supporters

as fostering 4&h the Universities "a provincialising
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philistinism" against the forces of common sense - a
philistinism-which would lead to narrow tesching of
philosophy and other subjects. Moncreiff would
naturally not accept such views, for he could claim
that his view of the needs of Scottish education was
broad and an attempt to open posts in University and
school to the best men. Nor was the other side
noteble for its moderation in this unhappy matter.
In 1856, J.F. Ferrier described his opponents in
another dispute as "parrots ... pests who scream such
hereditary malice ought to be nailed flat against the
doors of every philosophical class-room in the kingdom"
- ard contimed "with a vibrant fury of quite appalling
vehemence", Neither side was guiltless of immederate
language. Nevertheless, it is difficult to Jjustify
the dusting off ard revival of the test to overturn
MacDougall's appointment. Such a move "could only
stoke the fires of extremism and bring the Universities
greater turmoil".z"

Even without the events in Edinburgh, James
Moncreiff would probably lave acted to abolish the tests
for profess®ps other than those of Divinity. The
argument which he deployed as early as the debate on
Viscount Melghind's Schools Bill in 4th June 1851
could be applied to Universities as well as parish
schools. "The effect of the tests was simply to
exclude many who differed in nothing from the Esteblished
Church, except in not belonging to it. It would be
infinitely better to abolish these tests, which were but
the wretched remnants of a bygone agc".5 But he
insisted that his was no partisan attack on the Church
of Scotland - "he had no wish to see her decline, but

the reverse - there was a great deal of good done, both
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by Established and Unestablished Church". In February
1852 he moved the first reading of a Bill stating that
the House should resolve 'itself into a Committee "to
consider abolishing Tests in the Universities of
Scotland", but four days later Lord John Russell's
govermment fell and Moncreiff was out of office.

Yet he continued with this Universities of
Scotland Bill, hoping to deal with the schools later.
"He did not desire to mix up the two mﬁd:tcrs“.6 Despite
his caution and willingness to test the temperature of
Parliamentary opinion - Forbes MacKenzie, the Derbyite
Secretary for the Treasury, was one Government Member
whose opinion he sought ~ he was not irmediately
successful and the second reading was put off for six
months by 172 to 157 votes, a relatively full House of
Commons for a Scottish measure. His arguments against
religious tests in Universities were significant, however,
for they were to become keynotes of many speeches which
he made over the years in Parliament.

His quarrel with such tests was four-fold.
They were quite appropriate to non-theological posts
in Universities, thepeople opposed them, they were the
means of intolerantly excluding men of talent, and they
did not achieve even their stated objectives. As was
his custam, he studied each point individuslly and with
detailed care. "The Universities of Scotland were not
ecclesiastical institutions. Students of all denominsations
atterded tremt, ' Secondly, (there was} '"no petition
against the Bill excepting from the Presbyteries and the
Church Courts - those in favour included Edirburgh,
Aberdeen and Dundee and the Convention of Royal Boroughs,
(sic) which included delegates from every municipal town

in Scotlend,and church judicatories of the Free Church,
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the United Presbyteries,ee.s thepeople had no desire
to maintain these tests.” Those remarks indicate the
attention which Moncreiff, as Lord Advocate, and
indeed all Members,paid to representations of local
opinion, especially at a period when no political
group was sure of & majority in the House of Commons
and would make use of ¥ the affirmations of support
which they received from outside Parliament.

Thirdly, "a religious test that was religiously
disregarded , and only used to exclude those whom its
framers (in 1688-90) would have been the first to admit
«»e was only used for the gratification of an intolerant
and persecuting spirit. The sole. aim of these tests
had been to exclude Episcopacy from power (at) a time
when Presbyterianism seemed in danger of having its
youth corrupted by the nominees of prelacy". Nor,
finally, did the tests exclude scepticism. (That
system) was the vice of f‘ettersafor the intellect and
conscience that bound when they should not, and did not
bind when they should". While it was on the whole an
impressive and moderate speech (with the exception of a
reference to prelacy)not everyone was ccnvinced by this
clear and well organised argument. Lord John Russell
praised his speech as the most "complete and convincinga
he had heard on the subject, while the lMember.. for
Berwickshire, Mr. Scott, called the measure "subversive
of the character of the Scotch Universities ...the
scoffer, the atheist, the blasphemer' would be as"free
to occupy the chair of learning as the orthodox believer
of a Christian creed. Was this a time when we should
open the floodgates of infidelity and let loose a stream
of pollution on the rising young??lo Although Nr,

Scott's views prevailed for the moment, they were based
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upon suspicion rather than a fair appraisal of the facts;
indeed, other arguments on his side were as weak. It
was, for example, claimed that the Lord Advocate's
father had accepted the tests during the University
Commission of 1826-30, but this ignored that the
Disruption had occurred since then and the elder
Moncreiff himself as a Free Churchman would have been
excluded from a University post were the test rigidly
applied after 1843.

The Bill's second reading was not considered
again until 28th June, 1853. James lMoncreiff, once more
Lord Advocate in Lord Aberdeen's Liberal-Peelite coalition,
offered a "middle arrangement" since "communication had
been made to him on the part of gentlemen who had hitherto
opposed the views he had taken on ...University tests".ll
As usual, Moncreiff was prepared to make concessions and
test support for aspects of his measure among Sccttish
and other members of Parliament (as well as in the
Churches and other bodies) - so long as they considered
the heart of the Bills to be sound and their fundamental
principlesi%mscathed. Now he offered two compromises.
There would be a negative declaration by which every
professor on admission stated that he would not exercise his
office to subvert the Church of Scotland. Such a
declaration was not a statement of belief and was
considered to be simply what "an honest and sensible"
man was bound to do.l2 Its form was the same as that
which was required of parish schoolmasters under the
Parochial and Burgh Schoolmasters' Act of 1861, and between
the two Acts in 1853 and 1861 Moncreiff attempted to
enlist Cabinet support for the "negative declaration", in
place of the "positive" religious test, for parish

schoolmasters.
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The Lord Advocate also proposed for the
first time that, if a professor violated that
declaration and complaint was made to the Lord
Advocate, a Commission might enquire into the
complaint (with the agreement of the Lord Advocate
and Her Majesty in Council) and could dismiss the
professor. Moncreiff attached great importance to
this change; "he was anxious to make this statement
in order, if the Bill should not come on in the course
of the day, (that) the House and the public should be
aware of the course he interded to follow".7 e was
eager, as a relatively new Member, that the House of
Commons should see him as a reasonable man capable of
a "middle arrangement". When the Bill came up for
debate on 1ith July, 1853, it was moved by the Peelite,
Lord Elcho,in the absence of the Lord Advocate. The
concessions achieved their aim, despite the implacable.
opposition of a few such as Sir Robert Inglis, member
for Oxford University, who envisaged a similar
occurrence affecting "the integrity and the rights" of
the Church of England. After the Bill was read a
second time in a thinly attended House (by 196 votes to
17), there was no further debate in either House and the
Universities (Scotland) Act became law in August, 1853.
The first instalment of James Moncreiff's war against
religious tests,which excluded able men because they
belonged to a Presbyterian communion outside the Church
of Scotland,had been achieved. Only Professors of
Divinity needed to take the test of 1690 in future.

The credit for this abolition of University
tests was not his el one. Fox Maule, Andrew Rutherford,
and Charles Cowan haé all seen similar attempts defeated,
the last by a single vote, despite the support of most
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Scottish M.Pese The Gereral Assembly of the Church of
Scotland had urged the defeat of swh moves and after
the 1853 Bill passed the Commons, the Church Conmission
passed a resolution condemning it, "as an unmerited and
unwarranteble aggression on the rights and privileges
guaranteed to the Church by ...The Treaty of Union".>”
When their resolutiong failed, including a "loyal and
dutiful address" to Lord Aberdeen, some of the
Presbjtery of Edinburgh proposed, in February 1854, to
agitate for the law to be repealed and, if that were in
vain, to set up Church colleges outside the Universities.
So high did feeling still run that this proposal lost by
only one vo‘l:e.]'l+
of the Session, which at last abolished ... our

Lord Cockburn rejoiced  at "the triumph

University tests. This piece of nonsense is at last

15

at an end". Both Cockburn, a Free Churchman, and
Moncreiff, speaking thirty years on, paid tribute to
the Prime Minister's help. "Even Lord Aberdeen, a
Scotchman, a Tory (that is, a Peelite) and the Church's
champion st the Disruption ... saw his errcr, and took
charge of the Bill in the Lords" .1‘5 Moncreiff recalled
that "The bill passed, very much owing to the liberal
and statesmanlike views of Lord Aberdeen".16 This was
probably en impartant reason why Moncreiff's University
Bill became law in 1853, while the corresponding
abolition of tests in parish schools took eight years
longer. Lord Aberdeen's prestige was at its height
Just before the Crimean war and his position, as the
Established Church's"chsmpion", as well as Prime
Minister, must have privately won over peers who would
have voted against thc measure. By contrast, the Duke
of Argyll, who presented Moncreiff's School Bills in

the Lords, was a much younger man than Aberdeen, an
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Episcopalian, and,although an erudite and skilful
Parliamentarian deeply concerned about education,
could not command the sane support on controversial
issues. Besides, the Scottish peers, as major
heritors, were mofedirectly concerned with the choice
of parish schoolmasters than with that of University
professors; they were mare likely to fight harder
where their own influence and local power were at
stake.

In the appropriate setting of the
University of Edinburgh, Lord Rector Moncreiff recalled
how important the 1853 Act (and that of 1861) were.
"It has been the most gratifying event to me in my
public career that I was partly instrumental in placing
the cope-stone on this fabric of national toleration
evoIf any act in my public life has entitled me to
(this) honour ...it is the part I have borne in removing
17_ the tests. 1In 1886
he remembered that with the close of "a long-pending
controversy ...the path opened to University ref’oz:'m“.l8
THE PROPOSALS TO REFORM THE UNIVERSITIES (1857-8).

That reform was undertaken by three major

these pernicious encumbrances"

Royal Commissions on the Scottish Universities in 1858,
1976 and 1889. James Moncreiff served on the first

two Commissions, under the chairman of Johh Inglis,

his contemporary from High School days, who was briefly
Lord Advocate in 1858 and subsequently Lord Justice-Clerk
and Lord President. The four Universities, with their
different constitutions, were open to students of every
class "who can afford to spare the necessary time from
daily 1abour"19 but the standard of education, notebly

in teaching classics, was not always high. The problem

was the generally poor Latin teaching in parish schools,

(17)



from which bogys often went direct to University.
In 1869rggrﬁas ademant that "our students must arrive
at the University in a more thorough state of
preparation. Some have proposed a strict entrance
examination, but I look on that as tending simply
to impoverish and depopulate the University without
even touching the real evil. The remedy is to be
found in raising the standard of our schools".Zl

In the mid 1850s an "Association for the
Improvement and Extension of Scottish Universities"
was formed; and in April 1857 laid its views before
Lord Advocate Moncreiff, who agreed that a Bill was
needed. In February 1858, he told Lord Elcho, "The
subject of University Reform in Scotland has been
under my consideration fcr some time. I have
prepared the outline of a measure ...and I hope to be
able to introduce a measure during the present Session"?l
When, soon after, the Palmerston Ministry was defeated
on thc“Conspiraqy to Murder»Bill, Moncreiff passed the
draft measure to his successor under Lord Derby; but
Lord Advocate Inglis introduced a "more elaborate" Bill
"than anything which Moncreiff had contemplated".22
Moncreiff"expressed his cordial concurrence in ithe
measure ... to appoint a Commission to carry out, as
far as expedient, the recommendation of the Committee in
1830". (He also "hoped this example would not be
without its effect" on schools,and the same unitg and
energy would be applied to their improvement).z3
The Universities Act of 1858 raised ggﬁnftandardsof
the M.A. degree and created University,Councils, so
that graduates would play a part in Universities'
affairs. FEach ingtitution was to have a Board (later

Court) to organise its course of study and revenues,
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while the Aberdeen colleges were to be united. 2k

The body set up by the Universities'Act
was "in no proper sense a Commission of Inquiry but
25 During 1858-62
"they held one{:&mndred and twenty six meetings, at 4l

sn Executive Commission".

every one of which, without missing a single occasion,
the Lord Justice-Clerk presided. He was in fact the
soul of the Commission, and (its) ordinances may be
regarded as especially the product of his judgment,
and of hisuntjring attention to the mass of details".26
By contrast, Xoncreiff attended only 30 meetings.
His work as Lord Advocate bore heavily upon him and
this is evident from a comparison ofchis period out
of office(August 1858 to June 1859) when he attended
16 times, with the three years of the Commission's
life (June 1859 to Secember 1862) when he was in office
and attended only 14 times.
Under the Act the Commission was appointed

"to make provision for the better government of the
Universities of Scotland and improving and regulating
the course of study therein, and for the umgr; of the

Its

powers "included arrarngerent of the financial affairs

two Universities and Colleges of Edinburgh".

of the several Universities and Colleges, the foundation
of new Professorships, the regullation of the course of
study and of examinations or degrees". The
Commissioners also decided who should be admitted to

the new Gereral Council.

THE REPORT OF THE 1858 COMMISSION

Because the Reports of the Commission were

set only in general terms - "we have not thought it
necessary to set out the proceedings of meetings of

chmnittees"ze- there is no record of individual questions
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and answers of the many witnesses who attended such
meetings. It is likely, however, that on the
occasions when he could attend Moncreiff would take

a lively interest ¢n the proceedings, since he had

been one begetter of the Universities' Act. The
biographer of John Inglis described the two men as
working with "a delightful unanimity" to make provision
for the better Goverrment and Discipline of the
Universities of Scotland".29

was stated, Moncreiff was one of the four lawyers

As the Act's purpose

out of the ten-man Commission, Inglis, Duncan
McNeill, and A. Murray Dunlop were the others, while
the Duke of Argyll was also a member.

G.E. Davie considers that the Report "looks
very like an unstable compromise between two rival
views'.'j.o_ On the one hand,that the old general
philosophy-~based degree with six or seven subjects
should remain, and on the other hand, that greater
specialism should be introduced into Scottish degrees.
According to the "Sdinburgh Review", University reform
was essential after "the Indian Civil Service was
thrown open to competition ard. those candidates
educated in Scotland egrcgiously'&jl(cspecially in
Greek Prose and Algcbra)“fuiw."Of’ the many benefits
which the Union had conferred on Scotsmen the
connection with the Fast India Company had been the
most unquestionable". If this was not the only
reason for attention to University reform, it gave a
practical impetus to that concern. The Commission
did not, however, carry out sweeping changes. "We
considered it necessary to take as the basis of a
system the course of study followed for a very long
period. Classical learning (shall remain) as the
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foundation of a University course". While "the
prominence assigned to the various branches of
Mental Philosophy should in no degree be diminished
see,y instruction in pure and applied mathematics"
had been excellent in recent years. '"We were not
disposed to omit any (of the traditional subjects
but) we were persuaded that it was expedient to
require attendance on a course of English Literature",
They did, however, recommend the institution of a
honours degree unlike that of Oxford and Cambridge,
although "blocking full expansion of this and the
specialisation ... sponsored by (Professor James)
Lorimer".

Pull expansion was not possible because there
were to be no State-endowed Chairs - Lorimer had
proposed forty new chairs - and Sir David Brewster
claimed that although "the Royal Commissioners
pleaded most earnestly for more libersl endowments...
the Ministers of the Crown absolutely resisted every
measure of liberality".3 3 The Coumission, therefore,
did not settle a number of important issues, such as
the balance of gereral and specialised education, and
the cruciel relationship of endowments and stendards
of teaching in the Universities. Yet the Act and its
executive Commissioners did establish new constitutions
for the Universities and allowed them to retain a good
deal of irdependence in such matters as graduation =
"the greatest apprehension was manifested of any steps
being taken to deprive the Universities of their
ancient privilege not merely of conferring degrees but
of conducting cxaminations".})"' Wisely, too, they
opposed a nationsal University of Scotland with each

existing University a college. - Gladstone's amendment
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to carry this out was impracticable, as the Bishop
of London Noted at the time, and every University
body rejected the scheme outright..
THE 1876 CQMMISSION
The 1858-62 Acts and Reports "did not end
conflict between the educational factions in Scotlancil’-65

and another Commission, in this case an investigating

rather than an executive body, was appointed in 1876.
John Inglis was sgain Chairman, while the distinguished
Commissioner's included Professor T.H. Huxley, Lyon
Playfair, M.P. for the Universities of Edinburgh and
St. Andrews, and Archibald Swinton. As J.C. Watt
noted, "The legal element did not predominate ... the
investigations were largely influenced by the
representatives of science" ,3 b but |h3§’s’sbiographer then
goes on, "I do not know to what it was due, but it is
the fact that Inglis was rarely present at these
enquiries"™ and "the work fell chiefly upon Lord MNoncreiff™.
While flattering to Moncreiff, this statement is
bafflings The Commission's Report stated: "We have
held 93 meetings and have examined 112 wi’cnesses"37

and according to the Minutes of evidence set out in the
first volume of the Report, Inglis was absent from only
three meetings, acting as chairman on all but ten
occasions when Swinton deputised. In contrast,
Moncreiff, who was then Lord Justice-Clerk, attended
barely two dozen meetings, and cannot be said to have
borne the burden of the work. Nor did Inglis shirk
from asking the majority of the witnesses long series
of searching questions. Moncreiff, on the other hand,
raised relatively few points even when he was present.
He asked witnesses their views sbout the powers of

University Courts, the organisation of honours degree
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courses, and the method of electing Professors. But
his interests were quite clearly concerned with the
relationship between educational standards in schools
and Universities. Of the fburteen matters into which
the Commission was "authorised and appointed to make
diligent and full inquiry", he was above all interested
in "the institution ... of Entrance Examinations" in
Univcrsities.38 He put questions on this matter to
Principal Grant of Edinburgh, Professor Swan of St.
Andrews, Professor Geddes of Aberdeen, Mr. James
Donaldson, Rectitr of the High School of Glasgow, Mr.
Robert Somers, a parish schoolmaster from college and
others.

As Moncreiff claimed in 1869, "our studentsmust
arrive at the University in a more thorough state of
preparations Some have proposed a strict entrance
examination, but I lock on that as tending simply to
impoverish and depopulate the University, without even
touching the real evil. The remedy is to be found in
raising the standard of our schools."59
after the great Eduwcation Act, he was keen to find thws

Now, four years

opinions of University and school teachers on this
cricisl matter. Examples of the questions he put to
Principal Grant are, "Is there any example in a
European University of an entrance examination such as
you propose? Your object, I presums, is to increase
the teaching power in the University, so as to make it
unnecessary to teach the elementary branches there?
But (do you not run) the risk of excluding permanently
a material proportion of your students?“l+O He asked
Professor Geddes, "What proportion of your present students
when they enter the University, could core up to the

standard ...for the extrarce examination? Because if
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the standard is to be as high as the result of the first
or junior class teaching, then the junior class might be
disrensed with as regards the students who come in under
that category ...What is the precise benefit you expect
to obtain from an exclusive entrarnce examination?".'hl
Yet Moncreiff remained doubtful about such examinations
and eliminations of the junior classes. "Do you think
you could do that and lrave the Universities as much the
instructors of the community as they are?"

To Principal Brown of the Aberdeen Free
Church College, he stated his own opinions. "If
sufficient inducements were held out to the masters
to raise the Board pupils to the higher branches, would
that accomplish the object?"u"on which the Principal
strongly agreed that it would. Moncreiff's main
worry was that a strict entrance examination might
exclude lads, who although poorly prepared, "might make
up their way during study at college". Instead of such
an examination, "if a larger system of bursaries were
instituted throughout the schools, it might give an
impulse to higher education within the ...schools...
especially if the master had some interest in its
iSSueS"-hj

The Report of the Commission, however,
suggests that Moncreiff was in the minority on the
question of an entrance exsmination. The Summary of
the Report recommended that "all students before
entering on the curriculum for the degree of M.A. shall
be required to pass a *First Examination' in Latin,
Greek, Mathematics, and English, and when the state of
education in the schools remders it practicable in
elementsry Physical and Natural Science - and with

modifications, in other ZFf'aLqu.ties.".l‘d'F The General

(178)



bursary competition should be combined with the
Pirst examination - not, as Moncreiff wished, to be
distributed throughout the schools and their masters.
On the whole, lMoncreiff seems to have had a
relatively small influence on this Commission's
findings. He was seldom present at its meetings and
appeared by 1876 to have taken a;greater interest in
the relation of Universities to schools and their
standards than in Universities themselves. This was
reflected in the much fuller part he played in 1878-
1880, as chairman, of the Endowment Commission
studying the organisation of endowed schools and
hospitels in Scotland.
LORD RECTOR OF THE UNIVERSITY
Throughout his career, nevertheless, James
Moncreiff was a loyal friend to the Scottish

Universitiess In 1869, as Lord Rector of Edinburgh

University, he naturally praised the bodies which had
honoured him. "We formed our seats of learning on
European models ...the Scottish curriculum is complete".}+5
But his actions showed that he trusted the Universities.
He proposed that their representatives should be members
of the Board of Education and achieved, in his
Parochial and Burgh Schcolmasters! Act in 1861,
Examination Boards which wculd test the competence of
candidates to teach in parish schools. Those Boards
comprised University professors, despite the disagreement
of some advisers, including E.F. Maitland, who feared they
might become "little Town Councils, forgetting their
proper ob,jects“.z"5 His Universities Bill, on which John
Inglis built the 1858 Act, was not accepted by all those
connected with those institutions, but Moncreiff's emphasis

on a role for graduates in Universities through General
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Councils mede him a popular figure with many professors,
students,and graduates.
UNIVERSITY HONOURS

It was not, therefore, surprising that he was

honoured on several occasions - he received, with Inglis,
the degree of Doctor of Laws from Edinburgh in 1858 and
from Glasgow in 1879; and in 1863 was elected President
of the Associated Societies of the Edinburgh University
against the competition of Dean Ramsay and Charles
Kingsley, whose "masculine and original genius" he

47

praised, His graceful compliments to his rivals led

to invocations and praise for the societies, "your

young and vigorous republics".48

He spoke highly of
twc virtues which strike a familiar chord in “his
speeches - earnest enthusiasm ("let no mature philosopher
persuade you out of your enthusiasm") and liberal
toleration ("on the subject of religious opinions ...
treat all sincere conviction with respect").

The Universities also of fered him a more
practical honour. When the 1867 Reform Act established
two University seats in Scotland, Moncreiff was a natural
choice as a candidate for one, after local controversies
in Edinburgh led to his withdrewal from the capital
constituency. In Glasgow he had a comfortable majority
of 243 but, losing in Aberdeen, was returned by the two
Universities with only 47 votes to spare. In tune with
the rest of the United Kingdom, the "dissenters", in
Scotland, Free Church and United Presbyterians, voted
solidly liberal ard the Church of Scotland men were
strongly Conservative, as an analysis of ministers'

49

voting in the four Universities shows. He was able
to serve the Universities of Glasgow and Aberdeen for
only nine months before becoming Lord Justice-Clerk.

His tenure as Rector of Edinburgh lasted
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longer, after the Rectorial election was held at the
same time as the greater Contests Professor Christison,
of Materia Medica, and the Whigs proposed Moncreiff,
while the University Conservative Club supported John
Ruskin as "the greatest living writer of the English
language”. They denegrated the "ex-Lord Advocate" as
"purely a political psrtisan, chosen by the Parliament

n30_ Moncreiff was used to being described as

House clique
a lawyers' puppet, although most lawyers voted
Conservative in the Parliamentary University elections
and the objective voter must have recognised that
Moncreiff had been his own men in the fommons. The

Whigs also used a familiar cry - Moncreiff would be a
working Rector. In a letter in Ncvember 1868,

Christison stated that '"the rectarship ...was intended

by the framers of the University Act and the new
constitution (including Morcreiff) not as an ornamental

of fice merelly but as one with impartant functions, placing
placing its occupant at the head and for the guidance of
en important Judicial Cour‘t".Sl Moncreif f won by 182
votes. His Rectorial address, praising his alma mater
and the Scottish Universities in comparison with those

of England, in a good humoured manner, and swiftly
quelled a disturbance by followers of Ruskin with a Latin
epithet, appropriately while praising classical learning.
So he followed in the footsteps of other distinguished
men, most recently Gladstone and Carlyle. As far as his
duties as Lord JusticesClerk allowed, Moncreiff attended
the University Court - presicding on a famous occasion
when J.H. Finlay appealed against the presence of Gladstonep
Lyon Playfair, and William Chambers, on theGeneral Council
Register - because they had not registered at the correct

time. It was a time when the concept of a General
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Council was still new and controversial. On this
occasion the Lord Rector would not vote ( he "had
not heard the statements of the parties") but
accepted the majority vote to delete their three
names.5 2

From his days in the Classical,
Dialectic, ‘and Speculative Societies, as "the Don
of the Spec", James Moncreiff always had an affection
for the Universities and a concern for their best
interestss In his contribution to the Universities
Act of 1858 and the subsequent Commission, as well as
his work for the 1876 investigation, he always had
those interests in mind, but it was the abolition of
religious tests for lsy professors for which he was
noted above all -~ "the most gratifying event in my

>3 As important was his insistence

public career".
that the Universities could not be considered on their
own, for the standards of education in schools and
Universities were inevitably bound together. It was
essential to elevate the standards of provision, and
of teaching, in the schools and so provide a sure
foundation for the improved organisation and courses
in Universities.
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CHAPTER TEN

James Moncreiff’'s legislation and speeches

on Govermment policy.

"Moncreiff guided the passing of over a hundred
Acts" (D.N.B. 190%).

As Lord Advocate in 1853-8, 1§59-66, and 1868-9,
James Moncreiff served under Lord John Russell, Lord
Aberdeen, Lord Pelmerston and Mr. Gladstone and "guided
the passing of over a hundred Acts of Parliament".l Thoush
education was one of his principal concerns and the
issue with which Scottish people associated him most
closely, it was only ocne of a multitude of matters which
took up his time, although he personally considered its
importance as paramount. He recalled about his attempts
to introduce education Acts that "our object was so
thoroughly national as to give life and spirit to our
enterprise".2 The aim above all was to get "hold of
the moral mature of the people, spreading education,
producing a be tter ary:}lhealthier tone in the moral state i
of society".3 He hoped to extend the franchise to
include a wider electorate of horest and independent men,
and to this end introduced three Parliamerntary
Representation (Scotland) Bills in 1852, 1860, and 1866.%

But as the Government's minister for Scotland,
in the days before the post of Secretary for Scotland
was revived, "his name will also ever be associated with
the reform of legal procedure and mercantile latw".5
J.0. Watt claimed in the 1890s that "he succeeded to a
large legacy of legislative projects which had been
germinating for years in the mimds of lawyers such as
Lord Advocates dndr# Rutherford and Duncan McNeill and
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in the halls of legal corporations".6 Although, by
"established etiquette", he communed with the heads

-of the legel profession "on the bench and at the bar ...6
the accomplishment of the multifarious reforms of that
period was ... almost exclusively due to him"with the
help of his principal adviser, John Clerk Brodie,

Writer to the Signet and Crown Agent for Scotland.7
He was prepared to give attention to all "the numerous
applicants whom duty or interest brought before him".
LEGAL REFORM

His obJjective in legal reform was to achieve

greater efficiency and simplicity, and curb delay. For
example, he tried to improve procedure in the Sheriff
Courts, where 8"abuses had crept in and delay and
expense were occasioned from three causes ~ the pleadings
were not conducted orally, proofs must also be committed
to writing, end facilities were given for appealing on
mere matters of form from the sheriff substitute to the
sheriff principal. He proposed to do away entirely
with written argumentative pleadings and depositions.
Instead ...the sheriff should take a note of the evidence,
a case should be argued orally, and (any) review proceed
upon his notes". As was his custom he met the Scottish
Members of Parliament, "a wise course ...to ascertain
the various sentiments of their constituents previous

to its second reading".

He was also anxious to retain what was
valuable in the Scottish system - an approach typical of
one who had "learned my liberalism in the school of the
old Edinburgh Whigs".9 When a Member criticised the
sheriffs' posts as political structures, he defended
them strongly as "the argans through which the country
was governed, and the persons with whom the Lord Advccate
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communicated on subjects affecting the general welf'are"}o

His reputation was less important than the practical
efficiency of the legal §ystem. "He had been appealed
to as a law reformer, and he was most anxious to deserve
that name, but not by the sacrifice of the most useful
institutions in the country". It was characteristic

of Moncreiff that he met the Scottish members to ascertain
their constituents' opinions before the second reading
and that he considered the opinion of the country as
carefully as possible; andpfound that only five of
thirty one counties wanted the sheriffs' posts abolished
- Glasgow being "the Headquarters of the agitation" -
and the Faculty of Advocates also opposed such drastic
change. "His measure was not to extend (English)
County Courts to Scotland but to improve the Sheriff
courts" ,11 and this he achieved in the Sheriff Courts
Act of 1853.

The question of relationships between the
legal systems in Scotland, England (and Wales), and
Ireland was a vexed one in the mid-19th century. Above
all, in presenting measures which would apply to all the
Kingdoms, the great problem was how a count in one
country could enforce its jurisdiction on another -
as the Lord Advocate realised when he saw anomalies
in & Judgment Execution Bill of Mr. Crawford in March
1854, which might lead to "inextricable conﬁ;tsion".lz
While he believed that Scots law was superior to that
of England - "the principles of law were infinitely more
simple than those in England", partly because it was in
tune with the great corpus of Roman law and therefore
with the law of many Eurcpean countries.— JYet he
believed that close co-operation between the countries'

systems was beneficiala After acting on a Select Committee
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studying Mr. Crawford's Bglf, he claimed that although
"the decisions of courts in all countries could (not)
be executed everywhere; in the three kingdoms, where
the courts were governed by the same principles, it
was absurd to have three distinct I'ules".13

He was also vigilant to ensure that
measures applying to England did not raise difficulties
in Scots law. During the second reading of the '"Probates
of Wills and Grants of Administration (England) Bill" he
made "a single observation. The object of the sixth
clause was not only to make the probate of a will in
England good in Scotland, but alsc to affirm the
principle that wills proved in Scotland should be good in
England. That was very desirable, but as the Bill was
now worded, there was not a single expression in it
applicable to the mode of procedure in Scotland. He
believed provisions might be introduced in Commi’ctee"?'iF
In general, he believed it right that "upon some subjects
provisions of the law of England were incorporated with
that of Scotland" and vice versa - "That was the spirit
in which law reform ought to be pt)l!st@!ed".l5

It is a tribute to the skill and determination
of James Moncreiff, (with the assistance of John Clerk
Brodie, A. Murray Dunlop and other colleagues, as well as
of John Inglis for the Derbyite Conservatives on several
occasions) that he achieved so many Acts. 1In a
Parliament where no single party had an overall majority
between 1846 and 1868, where party discipline was primitive
compared to that of the late 19th century, and Scottish
matters were often dealt with at a late hour, this was
recognised as an outstanding attainment.
IMPORTANT ACTS ON OTHER ISSUES

Among the most important measures which he
helped pilot through Parliament, "the Bankruptcy Act of
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1856 is possibly the most complete code in the Statute
Book, the best testimony to its excellence being the
slight nature of subsequent amendment"lé- a comment
written forty years later. In an election address he
"claimed the credit of the Mercantile Law Amendment

Act of 1856, which ...had for its object tle assimilation
of the laws of England and Scotland in matters of common
occurrence ... of trade, and ...the claim was jmt".17
He also introduced further reforms in areas of the law
with which previous Lord Advocates, particularly Andrew
Rutherford and Duncan McNeill, had dealt. The law of
evidence"was further improved by changes which permitted
the examination of witnesses whose testimony had been
excluded"; he introduced in 1854 a more efficient system
of registering births, marriazges ard deaths; and -
succeeded in bringing ...the principles of representation
in moveable smcession"la by the Intestate Succession
(Scotland) Act of 1855. Apart from education, however,
it was perhaps his ccntribution to commerciel legislation,
at a time when Britain's trading position in the world
was at its peak,which was most important in the 1850s

and 1860s.

More detailed matters suwch as the valuadion
of land} laws respecting lunatics, registration of leases,
police, marriasge, and divorce, fisheries and game,wroads;
and writs registration alsc took up a good deal of his
time - the last matter was a particular vexation. "We
have been ten years at it",(j attempting to centralise
the registration of writs. County feeling against it
proved to be too strong.

The importance which M.P.s, including
Moncreiff, attached to local opinion is evident in debates

about education as well as legal reform. "There is a
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kind of espritde corps in the counties, and they are

unwilling to part with the prestige of the ancient

registers. That is only natural ... and it is an

element with which we must deal if we want to carry

out an efficientiform®.’® To Moncreiff an efficient I /

reform meant su{':stituting one general register for

local registers, since this would save money "and

enable the persons employed to make the indices of

these registers ... to keep their work up. They were

five years behind'.'zo Local opinion, whether discussing

the police forces, writ registration, or education, was

an element which Moncreiff had to consider before

measures were framed amd during their Farliamentary

progress. A bone of contention was centralization,

for many feared Edinburgh would control other towns and

counties without respect for their interests. This

fear was one reason for hostility to the Board of

Education which Moncreiff proposed in various Bills.

He always attempted to allay those suspicions.

"@entralization", he said of the Writs Bill, "had

nothing to do with the matter, but the simple question

was how to keep our registers in an efficient condition".zl

Indeed he went out of his way to emphasise the value of

his measures to localities, for "at the present day one-

half at least of the deeds are sent by pos‘t:".22 Yetssin

previous attempts in 1856 and 1863, the Writs Registration

Bill was withdrawn in 1865. As with some unsuccessful

education measures, Moncreiff believed that "he had

received the support of the majority of the Scoteh

Members in regard to the Bill, yet the opposition was so

formidable that he had no hope of carrying the measure

this Session"zzéven if the ample discussion had been useful.
An even mare localised issue, which caused

fierce controversy, was the Edinburgh Annuity Tax and even
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his Act of 1860 could not dampen hostility on the
matter, which eventually led more than any> other
factor to his withdrewal from his Edinburgh

. 23
constituency.
MAJOR SPEECHES IN THE CQMMONS

In contrast, James lMoncreiff was

asked to make major speeches for the Government on
matters of broad and even international importance.
"The Mutiny with its tragedy and pathos, the
Crimean War, the fall of Kars, the bombardment of
Canton and the march on Pekin afforded subjects of
rich interest for his graphie :rhetoric, which his
party eagerly employed in some of their critical
s.truggles".24 Nor was this true only in the 1850s
- "go versatile and acknowlelged was (his) faculty
of felicitous phrase that he was selected by the
Government to compliment Mr. Speaker Denison on his
re-election to the chair after the second Reform Act
(in 1867)". The "Scotsman" recalled that he was
"peculiarly happy in the use of eulogy'".z5
When the fall of Kars in April 1856
led to virulent attacks on the conduct of the wer in
Crimea, Moncreiff was called by Lord Falmerston to
wind up the debate for the Government. One of his
most polished speeches helped to stave off the assault
and Lord John Manners's motion was defeated by 127.
He used all of his "power of convincing ... and ...
selection and arrangement of fitting words".26 “The
Motion was ... liable to one objection which would be
fatal to it - it was not true. It was not true that
the disasters at Kars resulted from a want of foresight
on the part of Her Majesty's Goverrment ...When the

present Minister of War came into office, he found the
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troops in the Crimea in a state of great suffering
and they were now more healthy. Hon. Gentlemen
opposite had, during this war, taken small objecticns
apnd had overlooked great resul‘l:s".27
that six months later, during a banquet for Crimean

It was fitting

veterans, Moncreiff should propose the toast "The
British Army" and in 1859 when the Faculty of
Advocates formed a Volunteer Corps, he became
Lieutenant-Colonel.

In anotiler major foreign policy speech
during the "Arrow" war with China, the "fervour ...
from inner f’jres"28 were clearly visible. "He had
no doubt that (the Chinese) proceedings were no
mistake at all. Talk of civilised nationst He
could not say that a country which offered rewards
for the heads of its adversaries (were) in the
category of nations with which it was possible to
deal according to strict international 1aw".29
Whereas some M.P.s deserted Lord Palmerston on this
issue, Moncreiff constantly supported the Prime
Minister against the attacks of Richard Cobden.

Another instance among many important
speeches was his contribution to the debate on
Palmerston's "Conspiracy to Murder" Bill. Clearly
his deep understanding of the law - both national
and international - wasconsidered a strong asset to
the Government case. Moncreiff's speech was a
clear and precise evocation of the relevant factors
(although there was a major upset with the Government
defeat by 19 votes and its resignation). "That which
we now propose is that conspiracy to commit murder
should be a felony, punishable with penal servitude
varying from five years to life. (At present) the
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law in England treats a conspiracy to commit murder
simply as & misdemeanour ... punishable on the same
level ... as a conspiracy for ...hissing at a

theatre". 30

by the reaction of some members during a particularly

That comparison may have been prompted

heated debate, and made the point in a memorable and
humoyrous fashion to offer scme light in a serious
speech. His parting shot was a telling rhetorical
question - "Will any man say, the object of the law
being by punishment to deter persons ifrom the
commission of the offence, that by increasing the
penalty you do not add to the deterring effecti".
In his letter to the Queen, Lord Palmerston wrote
that night that "The Lord Advocate made a good
spf:ech“.3 1 The "Scottish IT,.aw Review" spoke highly
of his "great fertility as well as splendour of
illustration. On the floor of the House (as well
as) in the hustings and public hall, shaking from
head and wing his dews of splendour he frequently
Stirred his audience to tumultbus applause".32
James Moncreiff's experience in thgéourts
would not alone have ensured success as a ffouse of
Commons Speaker. His friend and political opponent,
John Inglis, had a short and rather difficult Commons
career, for "his manner has that distant forensic
stamp which few lawyers ever get rid of and to which
the House of Commons has (so) great an objection".}3
Moncreiff's long experience on political platforms
from his twenties, when he spoke on the Great Reform
Bill of 1832, stood him in good stead and he seems
to have enjoyed the cut and. thrust of Parliamentary
debate. In general, however, he wislied to advance

by co-operation and moderate concessions wherever
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possible. Often it was necessary to placate local
interests and individual Members) both Scottish and
English, and regular consultations,with M.P.s and
representatives of interest groups, helped a good
deal. With measures which he could not support as
framed, in many cases he promised early and careful
consideration of the question. His record of
piloting legislation through Parliament was
particulaerly impressive in the 1850s, a time when
"the House of Commons has run riot with independence
and waywardness ...The Government has had no majority
on which it could depend, and has never brought
forward any measure which it could count upon carrying
‘t:hrough".34
Annuity Tax debates,could bg applied to his Parliamentary

Clearly the keynote, sounded during the

career as & wholeg
"Let us try, without contention, to come to
35

dome arrangement”.
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CHAPTER ELEVEN

The significance of local issues for Moncreiff's

career,
"It was humiliating to me that we should split ...
in turmoil about matters so local". (James
Moncreiff, 1868).

Although Lord Advocate for many years and an
impressive Govermment spokesman, on international law
snd diplomacy, James Moncreiff naturally)toock an active
interest in local affairs in his native ecity. Member
for Leith in 1851-59 and for Edinburgh in 1859-68, he
was honoured with the freedom of the city in January
1857, partly for his support of the Municipal Extension
Act and the Registration of Voters Act. There is no
doubt that this award, and the honorary degree which
he received a year later from the University of
Edinburgh, brought him great satisfaction. As he
affirmed in 1866, "I have learned my liberalism ...
in the school of the old Edinburgh Whigs, and I believe
that the lessons I have there learned are sou.nd“.l

Yet, although his affection for the city
remained strong and he lived there throughout his life,
at 15 Great Stuart Street from the 1840s orward, the
hostility of certain of its citizens to Moncreiff caused
him perhaps the greatest vexation and frustration in a
long and distinguished career. G.W.T. Omond described
this as a "deadly feud between a section of the city
Radicals, led by Mre. Duncan McLaren, and the Parliament
House men, of whom Mr. Moncreiff, as Dean of the Faculty,
was the natural champion".:2 The Liberal cause was
clearly split between Radicals (with the Voluntaries)
who had been angered by their treatment at the hands of

(196)



MacAulay as Member for Edinburgh, and the Whigs.
McLaren's twin ambitions were to see the
disestablishment of all Churches and radicalism
supreme in Edinburgh, and he had a powerful weapon,
the local grievance of the "Annuity Tax".
THE ANNUITY TAX AVD DUNCAN McLAREN'S PARTY

This intractable prcblem, the Edinburgh and

Canongate Annuity Tax, ached at capital tempers like
a nagging tooth, "the source of much bad blood and a
thorn in Moncreiff's side for many yeaaa‘s".3 The Tax,
dating from Chsarles Is reign, was paid by occupiers
of shops and houses on a percentage of their rent, in
order to provide stipends for city clergymen. Never
a popular levy, it was especially galling to many that
all Edinburgh lawyers - as members of the College of
Justice - were exempt from paying. McLaren claimed
that "the exemption ... comes to this: in Edinburgh
the aristocracy are the lawyers; they occupy the
highest rented houses, and they are exempted; they
are the parties who chiefly remain in the Established
Church".l* Clearly he hoped to organise Free Bhurch
and Voluntary opinion into a political force against
the Parliament House Whigs.

Moncreiff was attacked by McLaren's "party",
although the Lord Advocate was not a member of the
Established Church and tried repeatedly to abolish the
tax. Indeed, the hostility between the two men and
their supporters was inflamed when Moncreiff defended
the "Scotsman" in a famous libel suit brought by
Duncen McLaren. During the 1856 election, Alexander
Russell described licLaren in an editorisl as a member
of an "Unholy Alliance" to support one candidate and

&s a snake, one of "the Viperidae".5 Moncreiff's
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speech for the newspeper was "one of the cleverest
as well as one of the lcngest he ever made in a
civil court"6 and attacked McLaren as "thin-skinned
and malignant", raising “the action purely out of
spleen at the result of the election" which the Whig
Adam Black had won. McLaren, however, w as awarded
-£4,00 damages: the Lord Advocate's speech helped
reduce that award from the £1,000 claimed. "Mr.
McLaren's party thenceforth worked night and day on
his behalf, and against Mr. Moncreiffg) It is
unfortunate that the parties to the dispute could
not have taken throughout the humogrous view which
Russell occasionally displayed - of MMcLaren's
financial acumen, he said, "if he is not a snake,
he is spemarkable adder”.’

The most painful thorn in Moncreiff's side,
the Amnuity Tax, had been studied by ten Parliamentary
Committees since 1833 and several measures to deal with
it had been proposed in Parliament. From 1852 the
Lord Advocate strove to find a formula which would
pacify everyone and "put a stop to the heart burnings"57
irritation had long prevailed to an extent most
injurious to the peace and the best interests of the
Church in Edinburgh".8 "In England agitation about
church rates (had made it) almost impossible to collect
them. He looked upon this question as one affecting
social order, the efficiency of the clergy, and the cause
of re;igion".9 A local matter it might be, but the
flame of bitterness burned fiercely over this tex - in
1848, as Moncreiff recalled, "it was actually found
necessary to call out troops of military in order that
a sale might take place of property seized by the

ministers of Edinburgh, because the owner refused to
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pay the tax".lo Disorder, inefficiency, attacks on

religion were abhorrent to an Edinburgh Whig,and
Moncreiff stated the classic Whig argurent for reform
- moderate change carried out in good time could remove
the danger of revolutionary change enforced by
disruption; indeed, moderate reform could strengthen an
institution.
ATTEMPTS TC SCOLVE THE ANNUITY TAX QUESTION

In a Bill whose second reading was moved on
19 July 1853, "he proposed to settle the question in
this way - to abolish the exemption, to reduce the

number of ministers from eighteen to fifteen, to abolish
the annuity tax altogether, and to charge instead a
municipal tax of three per cent".l:L The s tipends might
be lowered from £600 to £550, and fewer clergy were
required in the capital because of the fall in the work
of the Established Church since the Disruption. Although
that Bill lapsed when there were less than fcrty lMembers
in the House, objections to it had already come from both
sides. J.B. Smith considered that the levy should be for
"six ministers" only while Colonel Blair believed that
the Bill "encroached on the institutions of the Church
of Scotland (which) chiefly objected tc the clause
reducing the numbers of ministers".12

After another compromise Bill failed in 1857
(when scme non-psyers went to prison in handcuffs) and
Adem Black's measure in 1859 whieh lost by one vote at
its second reading in the Commons, the times seemed
right for a final settlement. Throughout, by contrast
with the bitter arguments in E8inburgh, Moncreiff took
a conciliatery line. "Let us try in Committee, and
without contenticn, to come to some arrancement by

which the pressure of this tax can be lightened".l3
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Desiring to avoid a contest with the House of Lords.
"where the interests of the Church of Scotland were
powerfully represented, he set out an arrangement which
was the result of negotiations between the Government,
the Corporation of Edinburgh, members of the College of
Justice, and city clergy?I4TDespite his customary
attempts to gain broad support by discussing the
matter with all interested parties, after he had made
further concessions in Committee, "the Town Council
turned round and said it was a new Bill (which ought)
to be withdra.wn".l4 In fact, the Bill became law in
July 1860, after a sweeping victory in the Commons by
204 to 17, and debate in the Lords was restricted to

the second reading.

At the time, most of those involved believed
that the Act of 1860 had ended disputes once and for all.
During a speech in the Edinburgh Music Hall that
Christmas Eve, lioncreiff &ssumed that ™there is cne
thing I shall ever renember with gratitude - I have
been instrumentel in passing the Act which terminates

15

the Annuity Tax for ever'. But there was an ominous
sign during this speech. He had "no easy task to go
through a statement consisting entirely of details and
partly of figures" while there was'"an unusual effort

to obstruct ... free discussion". So great was the
uproar that "I was obliged to omit many things" andl
publishelthem in a pamphlet with documentary evidence
in the apperdix. (This was a remarkable event, since
Moncreiff had a powerful voice and was experienced at
dealing with hecklers). In an election meeting of
July 1865, his voice "rose above the din" of "a compact
bedy of electors, some of them personal friends of
McLaren".l6

Such interrupters believed that the Act was
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far too generous to city clergy. After 1860 the
lawyersé exemption ended, thirteen ministers were

paid a maximum of £600 a year, while the city collected
funds with the police rates to the sum of £4,200:

that was paid as a perpetual bond of annuity to support
the clergy, with the city's whole property as security.
Agitation continued - "goods of resisters were sold at
the town cross, some went to prison" and G.W.T.Omond,
an admirer of the Lord Advocate, writes scathingly that
"a good deal was heard about tender consciences and
religious scruples. But it was well knownthat the
caugse of the movement was the determinatiocn of the
leaders to capture both seats for Edinburgh from the
Tth:'Lgs".l7

McLaren came top of the poll, with Moncreiff second,

This they succeeded in doing. In 1865

while Adam Black lost his seat. Moncreiff''s own
position in the constituency, especially after he
helped defeat McLaren's Annuity Tax Bill in 1867,
became more and more impossible. In June 1868 he
declared that he would not stand again for Edinburgh

- but he won the constituency of Glasgow and Aberdeen
Universities at the next election.

MONCREIFF'S WITHDRAWAL FROM HIS EDINBURGH CCNSTITUENCY.

To his constituency committee, he explained

his reasons, while offering them his thanks "from the
bottom of my heart".l8 The factors which would be
emphasized to the public "are simply these. The Reform
Act has altered the constituency ...from ten thousand
up to seven-and-twenty thousand voters; and in the
circumstances in which Edinburgh is at present placed,
the reason that has induced me ... mainly, I may say
solely -~ is that I do not feel that the task of

canvassing in a contested election such an enormous
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body of voters is one which T ought to undertake".
While the threefold growth in voters after the second
Reform Act may have weighed with him, it is more
likely that this was largely an attempt to leave with
a good grace. A more authentic note, however, was
sounded later in his speech, when he admitted his
frustration. "It has been humiliating ... to me in
this, the great metropolis of Scotliand, the cradle of
Scottish art and science, the very abode also of Liberal
opinion, where our celebrated forefathers maintained
the fleg of free opinion - it was humiliating to me that
we should split and exhibit ourselves before the
nation as ... engaged in turmoil, keen though ignoble,
about matters so purely local and, in my opinion, so
almost infinitesimal as those on which this great
schism has been founded.,” Even the form of this sentence
betrays the anger and disappointment which the Lord
Advocate felt at his having to leave his native
constituency: it is unusually long and overloaded with
epithets for a man whose sentences were constantly
brief and clear.

Although the matter was not finally laid to
rest until the Act of 1871,19

claim much of the credit for achieving the first

James Moncreiff could

Parliamentary success in the matter - "it passed with

a greater Parliamentary unanimity than ... the settlement
of any long-contested question in my recollection"zo

and his tact and willingness to make concessions helped
create that unanimity. It is ironic that he left his
constituency on account of the Radicals, who, like him,
wanted to end the Annuity Tax. The difference was

that they would accept no "arrangement" while he had

to consider and consult the interests of all those
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involved. ‘

It is a tribute to Moncreiff's patience and
determination that he was able to achieve so many
valuable measures in Parliament despite the constant
attacks of the supporters of Duncan McLaren in his
constituency. Previous Lord Advocates had far fewer
problems of this kind and had no contested elections
to fight between 1835 and 1851. Admirers of Duncan
McLaren claimed he was an effective Lord Provost in
the early 1850s and "a man of dogged determination
(to whom) we owe it that our city affairs are now in
ordcr",2l and both he and James Moncreiff, in their
different ways, were deeply concerned about the
wellbeing of their city.

THE COCKBURN ASSOCIATION
MWorrktfs pride in Edinburgh, "a city which has

spread, all over the earth, the refinement of cultivation,
of manners, of thought"” ,22 was evident when he became
first President of The Cockburn Association in 1875.

It*s aim is "to encourage the formation of a right

spirit over the community so as to secure the

existence of a general and intelligent attachment to

2> “pe Council of 15

Gentlemen resident in Edinburgh or its Neighbourhood»

what is essential to the city".

included Professor Lorimer, the Bishop of Edinburgh,
and as Vice-President Sir Alexander Grant, historian

of the University. "One main object", the Presddent
claimed, "was to form a link between their civil rulers
and public opinion ...for theimprovement of the city.
What they really required was a watchful eye, kept by
a kind of collective Argus, to take care that

treasures of romantic scenery should be protected and

respected". Although its numberswere initially few,
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the Association developed over the years and is now an
important "Argus" for the improvement of the capital.
By 1900 it had already helped improve Princes Street
and the Meadows, established the Arboretim at the
Royal Botanic Gardens, preserving West Princes Street
Gardens, and saving Mowbray House. In his inaugural
address, James Moncreiff, whose son Frederick was
secretary, explained that their inspiration was the
late Lord Cockburn, "the embodiment of a patriotic
citizenjhud cared passionstesly about his city.
Moncreiff, as Lord Advocate and then Lord
Justice-Clerk, raised the standard for Edinburgh's
best interests in Parliament, University, and beyond.
"He had seen something of other lands and cities, but
he had never anywhere seen anything equal to the beauty
of 'mine own romantic touwn'. That was not mere
sentiment. The beauty of Edinburgh was one of its
most important material advantages ... anything which
marred it was not only a sentimental but a practical

24

evil or grievance'. It was characteristic of
Moncreiff, however moved he was or however passionately
he felt, that he stressed the practical advantages of a
particular action to his audience.
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CHAPTER TWELVE

James Moncreiff in the Law Court, as Advocate
&and Lord Justice-Clerk.

"His speech was as beautiful in language as
it was clear and perspicuous in its
statements" (S.H. Walpole, 1854).

While those who read newspapers, had the
fight to vote, or were members of "the politicaf
nation" knew of Moncreiff's attempts to pilot
measures through Parliament, and his Education Bills
were talking points up and déwn the country, it was
when he appeared in important trials that the nation
as a whole took the closest interest in James
Moncreiff's words. His obituary in the "Scottish
Law Review" noted that althoughthe Advocates-Depute
undertook most prosecutions in eriminsl cases, "the
length of time Moncreiff was in office brought him
before the nation as head of the Crown Office more
notably than most Lord Advocates".l Indeed there
were three periods in his career in the law courts.
As a young lawyer, he had been closely involved in
the Church Disruption cases such as the Auchterarder
contest, and had also defended a group of Scottish
Chartists on trial for sedition in 1848 - a matter
which throws significant light on Moncreiff's own
attitude to working men and to reform. As Lord
Advocate, from 1851 to 1869,0 he led the prosecution
in such famous cases as Miss Langworth Vetg§Major
Yelverton; which had all the ingredients in 1862-3
of an alleged marriage, scandal, and noble birth to

Q wih three breb rerwris ot & e
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capture public attention,and defended the "Scotsman"
against Duncan McLaren's libel action, as well as
acting for Sir William Johnston, a Director of the
Edinburgh and Glasgow Bank,in 1861l. Finelly, as
Lord Justice-Clerk, he presided over the trials of
the city of Glasgow Bank Directors in 1879, the
dynamitards in 1883, and the crofters in 1886, as
well as other less celebrated cases.

THE MADELEINE SMITH TRIAL (1857).

There was one occasion, when the spotlight

of world attention was fixed firmly upon a case in
which he was a leading figure.~ '"The whole story was
beset by circumstances of such deep fascination that
all else in the criminal jurisprudence of Scotland in
this century seem tame besgide it. The trial of
Madeleine Smith from June 30 to July 9, 1857 stands
alone in our annals in point of romance and nwstery".z
Seldom has a trial evoked such public interest;
wherever a journal could be read, the headlines were
of this strange story. The young Glasgow woman,
accused of attempting, and finally achieving, the
murder of her lover, Emile L'Angelier, had all the
dramatic, even gaudy qualities of a thrilling screen
play. It is surprising that studios have not presented
more film versions over the years. The middle-class
girl from a completely respectable family, the penurious
dandy of French extraction, clandestine meetings,
amorous missives - newspapers and their readers, not to
mention the Edinburgh citizens, could think of little
else. In this scene the conduct of NMiss Smith, her
champion, John Inglis, and her prosecutor, James
Moncreiff, and of the Jué.ge, Lord Justice-Clerk Hope,

were scrutinised as never before. If all eyes
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were on the incredibly unruffled manner of the
defendant, who took no refreshment in court during

the trial, Moncreiff's manner was also noteworthy.

His presentation of the case was as calm and as objective
as possible,in presenting the facts as he understood
them. This restrained manner has been interpreted in
different ways. Henry Blyth's recent study states:
"it seemed to some that (he) had no real stomach for
the task ... and would (not) resort to rhetoric. Not
for him the thundering denunciation of what he believed
to be a falsehood, nor the pointed finger of accusation.
He spoke quietly, expressed himself with moderation ...
but when he had a point to make, he made it loudly and
3 While G.W.T. Omond's description of

Moncreiff's manner is similar, he believed that such

with force".

restraint was not due to any distaste for his Soclemn duty.
"Mr. Moncreiff conducted the prosecution with absolute
inpartiality, in accordance with the tradition of his
office, seldom broken since the close of the

seventeenth century. This tradition - that the
prosecutadr mst(;é:hrow into the performance of his duties
the ardour of an advocate, but must exhibit the calm
impartiality of the Crown, of which he is the
representative -~ is so well understood in Scotland that
if a Lord Advocate, or any of his deputes betrayed
eagerness ...they would be thought guilty of a breach of
professional decorum".)'" Probably the custom of his
office fitted the manner which he personally favoured.

In no other case was Moncreiff's perfiormance
subject to the gaze of so many commentators. One
contemporary quoted forty years later stated that "The
Lord Advocate and the Dean of Faculty (John Inglis), like

truly able men, rose with the magnitude of the occasion".5
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Moncreiff's speech "was pervaded by a moderation which
gave it the character of an eloquence altogether
judicial e« This trial will be remembered, apart from
other circumstances, for the credit it has brought the
bar".5 According tc Henry Blyth, Moncreiff "developed
his attack with quiet logic, allowing the facts to
speak for themselves". His practice appears to have
matched the precept he laid down for others in speech
and writing. In a talk on "Legal Education" in 1870,
he claimed that a speech should be "clear, well reasoned,
elegant, and persuasive".6 Writing for the "North
British Review" in the 1840s, he criticised the style of
Macaulay who "is always in full dress marching to the
same majestic but rather pompous s’crain",7 while "the
vice of (Mr. Carlyle's) writings is the unpardonable
offence of affectation. The very quality in which (he)
is so deficient is simplicity".8 Clarity, simplicity,
restraint are also words which aptly describe his closing
speech for the Crown in this trial.

Speaking for over five hours, he reminded the
Jury, "If the charges be true, if the tale which I have
to tell be a true one, you are trying a case of as cool,
premeditated, deliberate homicide as ever justly brought
its perpetrator within the compass ... of the law".9
The facts he set out were that L"Angelier had died from
arsenic poisoning and that Miss Smith had the means,
opportunity and motive to poison him. As to the difhwilyot fhe
circumstantial evidence, "administering poison before
witnesses (is) sometimes the strongest proof of innocence".
Few prisoners can have been asked their opinion of the
Lord Advocate's prosecution during a trisal. The
defendant's reply was one of the coolest ever recorded.

"When I have heard the Dean of Faculty I will tell you.
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I never like to give an opinion until I have heard
both sides of the question". John Inglis's
description of his opponent's speech as "a web of
sophistry" was a notably unfair picture of Moncreiff's
careful presentation, and Inglis went on to destroy
L"Angelier's character in the eyes of the Jury andto
elevate the Purity of Woman. Inglis was reasonable
in supposing that to prevent the exposure of letters,
Madeleine wanted Emile to live, but a much weaker case
was that her cool courage proved innocence. Moncreiff
was closer to the truth in stating that such a
demeanour was "not inconsistent" with guilt. Blyth
describe8 the defence counsel's performance as "an
astonishing exercise in making bricks without straw",

The greatest difficulty for Moncreiff, however,
was that it could not be proved that she had met Emile
on the night in question, and as Lord Hope told the jury,
the prosecution's case was "radically defective in
evidence®. This was the sticking point, despite
Moncreiff's calmeloquence (and he did not read out
the most shocking sections of the couple's letters).
Poreman William Moffat, teacher in the High School of
Edinburgh, finally read "The jury find the panel not
guilty on the first charge by a majority, (attempted
murder), of the second charge not proven (attempted
murder) and by a majority find the third charge not
proven (murder).
DEFENCE OF THE CHARTISTS (1848).

If the trial of }Madeleine Smith was the most

sensational in which James Moncreiff appeared, one of

the most significant for understanding his personal
views was his defence of 3 Chartists in 1848.
Looking back on the trial from the tranquil
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1860s, Moncreiff recalled the Hungry Forties and
Chartist activities.lo "We all remember with pain
the dark times - the darkest hour before the dawn,
with cammercial distress at home, scanty work and
bad wages for the men. I was a member of the bar
and I willingly complied with the Chartists tried
for sedition in 1848 who asked me to become their
counsel. Ever since, I have had a very warm heart
to the working man". He drew two major lessons
from the Chartist agitation. First, that a national
education system must be established so that all
children should be educated, Speaking in 1851, he

11y should another (such) period arrive

warned that
and find the lower classes ... in a state of ignorance,

it was impossible to say what might be the consequences.
In quiet and peaceful times let that House (of Commons)

do its duty by educating the pmple:) Secondly, a
further measure of Parliamentary reform would be & wise
precaution against class war. "I lamented the line of
demsrkation which appeared almost impassable between

a large class and the other classes. I am glad to say
that line has been greatly effaced since then. We have
had prosperous and happy times but from that time I have
thought it was a great mistake not to embrace many of
these men within the pale of the Constitution".12 (In
18,8 groups of men had gathered, armed with stones, in
Princes Street but the Yeomanry and Cavalry soon dispersed
them). It is probable that the Chartist riots in
Edinburgh, which,as in England, engendered great fear
among the upper and middle classes, helped convince
Moncreiff that further reform of Parliament was necessary,
to bring honest, independent men within the franchise and
calm the anger of those who demanded the Six Points and
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who felt that the 1832 Reform was a fraud. Such
incidents caused some to take the opposite view from
Moncreiff - that extension of the franchise would be
dangerous, and it was two decades before this reform
came about.

In the subsequent trial, Moncreiff acted
with Alexander Logan on behalf of three Chartists,
John Grant, Henry Ranken, and Robert Hamil ton.
Familiar figures in the court during November 1848
were Lord Moncreiff, James's father, one of six Judges,
and Lord Advocate Rutherford, who had led the young
Moncreiff in the Church cases of the 1§30s, now was the
principal counsel for the prosecution. The grave

13

charges were "wickedly conspiring to effect an
alteration of the laws and constitution of the realm

by force or violence" and of "sedition", after the
Chartist meetings on Briintsfield Links and Calton Hill

in June and July 1848. James koncreiff, addressing

the jury on Ranken's behalf, warned them not to be
"carried away by the whirlwind of excitement.  There

have been times when verdicts have been returned under
circumstances of public prejudice, in which the voice

not of law merely, but 6f) reason and sense, was doused

in one overpowering terror; verdicts which filled some,
who pronounced them,with undying regret, and have

stamped an indelible stigma on the times they characterise.
I am under no apprehension of that kind today. The bubble
is burst". He was contident of their verdict, &bove all
because of the "remarkable advance which the doctrines

of constituticnal liberty and the principles of freedom
have made within the last fifty years". This was

clearly a reference to the efforts of Whigs such as his

father who had fought for causes, including Catholic
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Emancipation and the Reform of Parliament, which had
come to be broadly accepted in the country. In the
event, the conspiracy charges were found not proven,
Grant was not guilty of sedition, while Hamilton and

(by a majority of one) Ranken were found guilty of
using language calculated to excite popular disaffection
and resistance to lawful authority, leading to sentences
of four months’ imprisorment.

DEAN OF THE FACULTY OF ADVOCATES (1858).

Humanity and restrained eloquence characterised

James lMoncreiff's speeches as an advocate. "He never
allowed himself to be carried away by fervour of
conviction or exuberance of language".lh Nor did he
forget the wider significance of the trials in which he
was involved - the political setting of the Chartist
trial, society's attitudes to marriage in the Yelverton
case. Coupled with a powerful voice audible from the
hustings before the Signet Library to the High 8treet,
according to J.C. Watt, and a "copious vocabulary (and)
lucid illustrations", his "power and faine" (in court)
became "very great", and in 1858 he was rewarded with the
baton of Dean of the Faculty of Advocates. Although it
was customary for a Lord Advocate, whose term ended
without promotion to the Bench, to become Dean - and
Moncreiff had lost his post when Lord Palmerston
resigned - there is little doubt that his high prestige
in the profession merited his award. The dual role of
Dean and Lord Advocate fraom 1859 was not, however,
entirely satisfactory. Moncreiff was frequently absent
in London and although his Vice-Dean, Mr. George Dundas,
was highly "esteemsd, the two dignities were never
afterwards, except upon one occasion, held by the same
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person".
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LORD JUSTICE-CLERK (1869).
- -In 1869, on becoming President of the Second

Division and Lord Justice-Clerk, he apologised for his
lack of experience in certain areas of the law - such
as the appeal courts. "I am painfully conscious that,
although foor five and thirty years I have been engaged
in the practice of the law, a large portion of that time
has seen me drawn away by pursuits and distractions alien
to the profession, and inconsistent with its constant
exercise".l6 He hoped that his fellow Judges would
"supply my deficiencies". He stressed once more that
practical efficiency which was his constant aim. "We
should never forget that the vital essence, the life-
giving spirit of judicial institutions resides in their
administration, and that courts of law fulfil their
high mission only when they provide, not abstract, but
practical, justice, and furnish just and therefore speedy
and cheap redresse To take part in such administration
is a great distinction; to do so faithfully and worthily
will be the ambition of my judicial life".

After "the ancient farce" of facing a trial

17

before his admission as a judge™ ' and becoming briefly
"the Probationer" he entered fully on his judicial and
administrative duties as Lord Justice-Clerk. "The
requisitions of the Home Secretary in regard to the
appeals or. petitions of convicts are addressed to him.
He is the medium of communication between the State and
the judge who tries malefactors... It is (he) who reviews
the case appealed in the light of the judge's notes and
0pinion".18

Although he succeeded such great judges as
John Inglis, it was generally agreed by his contemporaries
that he filled the post of Lord Justice-Clerk with
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distinction. ¢ His brilliant rhetoric had always found
19

..a fitting sphere in jury practice,':";’ according to
J.C. Watt, advocate,end biographer of Inglis, and "this
style clung to him on the Bench, so that with him even
the trivialities of judicial remark were invested with
a certain finish and dignity. In..the drudgery of
Jjudicial work he spared neither pains nor thought, and
his exposition of the law was invariably characterised
by lucidity and picturesqueness". He could "relieve
the ennui of a somniferous harangue by a Greek £pégram
or a Roman idyll". The "Scotsman" obituary recalled
that 20"his Judgments were always lucidly expressed.
Evidence in hié hands became simple (as he) brushed
aside irrelevant details. The jury was always clear
on questions of law and their freedom to deéide on fact."
His friend, G.W.T. Omond, did not consider him the equal
of his father as a judge, but "no one knew better how to
deal with facts, however complicated".zl
All agreed on his impartiality and the respect
in which he was held by the profession - qualities which,
legal biographers suggest, have not been those of every
Judge. "With what admirsble skill did he check himself
when he felt the judicial balance to incline from the
equilibrium! No Jjudge could be more ..scrupulous to
present the best features of both sides of a case".22
The "Scottish Law Review" noted that occasionally, he
might take offence - "You ought not to have contradicted
me" to a leader of the bar - but usually his tore was
high-minded and amiable in presiding over famed and
forgotten trials. The best remembered was perhaps the
trial of the City of Glasgow Bank Directors in 1879.
THE TRIAL OF THE BANK DIRECTCRS (1879).

His address to the jury "was, it was generally
23

agreed, extremely fair" . "luminous and weighty" was
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the description of Williem Wallace, writing in "Scots
Law Times". As the man who had taken such a deep
interest in Mercantile Law, Moncreiff naturally spoke
with great authority in this case. "Great mercantile
success necessarily produces great mercantile
trensactions. But then, gentlemen, with the magnitude
of the transactions there comes a magnitude of danger
also, for the merchant ...A war, a famine, a drought,
a strike, may make the whole of that edifice tumble
down. Then it is that the unprofessional director
finds himself face to face with an emergency which it is
difficult +.. to meet. Is he to bring the bank down by
bringing down the debtor, or is he to carry on the
debtor in the hope of the vessel getting into calmer water?"
It would be no defence that they intended "to keep the
Bank afloat" by falsehood. "Gentlemen, I have to tell
you that, so far from that being a sufficient defence,
it is exactly the offence and the motive described in
the indictment". Twc directors were sentenced to 18
months' imprisonment for falsifying balance sheets, and
five others received 8 months. Reviewing the trial in
1930, the "Scots Law Times" believed these sentences
were $too lenient® for ((the widespread ruin and misery,
some of the effects being felt to this day". The
shock for many families in Glasgow and beyond was so
severe that many would not trust a bank with their savings
for decades afterwards. Yet Moncreiff could only be
concerned with the specific charges, after expunging two
other indictments, embezzlement and theft, from the N
record as irrelevant before the trial.

On Moncreif f's retirement in October 1888, John
Inglis spoke ogktheir "unbroken friendship of nearly

seventy years" and a reputation "high and well sustained".
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As the "Scottish Law Review" noted in its obituary,
critics- considered that his dignity leant to
pompousness, but "long habit had ingrained into mimd
and manner the proprieties of & high position"25
while the "Scotsman" claimed that "His dignity never
deteriorated into ... pompous pride".26

In a recent book, Judge Gerald Sparrow put
and answered the question: 21 "What is it that makes
a good judge? Perhaps the qualities are (1)
knowledge of the law (2) common sense (3) restraint
(4) wide human experience of all manner of men and
women" . Without doubt James Mcncreiff had the first
three of those gualities and, if one considers the
great variety of aud.iences28 to which he lectured and of
men and women he met through his legal and political
career; and his comments in cases such as the Chartist
trial, one may agree that he was not lacking in the
fourth.
THE EFFECT OF A LEGAL CAREER ON HIS CPINIONS.

This experience of all manner of people was

valuable throughout a long career in the law. What he
saw of crime and vice led him to believe that major
reform, notably in education, was essential to curb these
hateful growths. His broad attempts to establish a
national education system, and the more limited measures
to extend Reformatory amd Industrial schools,29illustrate
that belief. He did not imagine that such moves would.
end crime immediately. "Tt wculd not at once raise

the miserable and squalid ... class of society from
ignorance amd crime to the position of good citizens,

but it was part of what Parliament was bound to do...
(Men) saw that crime before their eyes day by day ..

the time would come when the end would have overgrown
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any efforts they could make".30 These statements were

made at the (seeend—reading) debate on the second

reading of his Education Bill in 1854. In contrast,m|8%6>
31

in his closing years, he described how™™ " a professional
or judicial instinct led me to inquire what bearing
increased ...instruction have had on juvenile crime. I
know that it is only after many days that fruit of that
kind can be locked for, but the subJject has always had
a strong attraction for me... &ver since ... Dr. Guthrie
first stirred my emotions in this direction, and Mr,
Watson of Aberdeen , had shown what judicious training
with an outcast multitude could effect ...Taking the
juvenile commitments in Scotland - below the ege of 16 -
I find that in 1850 the numbers were - males, 1515;
females 442; whilst in 1884 the numbers were - ihales,
1,085; females, 105 (although) the population has largely
increased". He believed that "although the figures are
not as favourable as could be desired, the results are
certainly full of encouragement".
ATTEMPTS TO STEM DELINQUENCY.

These words are similar to the remarks of the

Commissioners who investigated Reformatories and Industrial
Schools, reporting in 188}, two years before lloncreiff's
"Retrospect". In quoting the number of juvenile commitments
between 1866 and 1880, they noted that numbers had
"increased from 1061 to 1188. 1In 18:1, however, they
fell to #857. Allowing for theincrease of population,

the general results, although not so striking as those in
England, are yet of a satisfactory character“.52

Moncreiff himself believed that a national system of
education was essential to raise the populace to higher
standards of honesty and intelligence, and also that more

precise educational measures could be useful in combating
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crime and the effects of a squalid environment.
Although most of his exertions for Scottish education
were directed to establishing a more ccherent and
expanded school system for all children, he considered
in the 1850s that Industrial and Reformatory Schools O
were "the most promising opening for the exertions of
the f‘uturc“3 3
Industirial Schools

Several Acts, in 1854, 1855, and 1856, were

passed with his support to establish more of such

to curb juvenile crime.

schools. "I had in 1854 so strong an impression that
the system of industrial schools was more likely than
any other to reclaim, or at least to limit, the numbers
of the ¢ riminal population that I proposed in the Bill
of that year to give the Becard of Kdwation ... a power
of imposing a gereral assessment over Scotland, the
proceeds to be applied in the first instance to this
purpose". This wide-rarging Education Bill "to extend
the provision of education for the people of Scotland"
(Mearch 1854) was lost in the House of Commons, but
Moncreiff supported his colleague, Alexander Murray
Dunlop, who introduced a Reformatory Schools Bill "to
rerder Reformatory and Industrial Schools in Scotland
more available for the benefit of juvenile delinquents
and vagrant chjldmn".y" The Act which passed on 7
August, 1854 allowed magistrates "to send delinquents to
school instead of to gaol and receive good training,
habits of industry, and some prospects of bettering

35

their conditions.™ Those various Acts were

consolidated in 1866, gaining the support of both
Houses with virtually no debate.
Although his interest in Reformatories and

industrial schools was only one specific aspect of
ittes of Copnced Hinvte 1n (846 defued an (ndugtrial School as one
%ﬁifa&m?‘ rmdez\ser' ts ok qredt cifies ,ond iitended Yo gttract Bomthe ctrests

Yoarant youthe? | lokshaa s Cindustrial school » beys learned carpentry and failoring,
gﬁéls saf?;m and '\Cot?ker(y.msﬂg?wmafmec)swkaﬁm 0l Hl S-Z;Awa in Aberdeen,

oic chilgrér o cadel —inthat cose gwrg Literary and agrzwlh/m( edvcation,
:EOM ahich most goert ‘!‘O‘Form Gork (219)



Moncreiff's concern for education, and the school system

as a whole, it suggests the influence which his

involvement with crime ard the law had upon his

attitude to education. Apart from the great virtues

of education in benefiting the nation and its youth,

it could have a significant part to play in reforming

the lives of delinquent children and damping down the
danger of crime, vice and disorder. "The object of (te 854
R:Dt)was to remove the outcast children from the s‘treet:s".37
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Craigcrook_.,Castle and Francis Jeffrey.

“15 'Gm:n". STUART an}:l:.,
“ EDINBURGH, 27ih N wmber 1886,
“Drar DR. TAYLOR —You have been good enouﬁh to ask me to
farnish for your intended book about Craigerook my personal recollec-
tions of the place, and of its celebrated occupant, Jeffrey.
“It is not always easy to break down into-intelligible or readable
fragments a general remembrance extending, as in this case, over the
greater part of a long lifetime. Neither is it casy to express in words
the emotions and asseciations which the theme you propose to me calls
‘up. Ido not remember a time when it was not identified with visions,
growing more defined as age advanced, of intereét,‘brilliancy, and
pleasure. Old Craigerook, with its gray to“;ers, tea-roses, and its over-
hanging woods, is indelibly associated in my memor:;r not only with sun-
shine and flowers, but with the sowing of the seeds in literature and,
politics, which produced so plentiful a harvest. Time moderates many
enthusiasms, and reduces boyish idols to smaller proportions; but
I have not found it so in the present instance. In the course of my
life I have come in contact with many distinguished standards by which
" my ecarly admiration might be tested; and looking back through more
‘than sixty years, 1 still bow before the images I first worshipped. A
[Jhrr;s MONCREIFF'S PUBLISHED LETTER fi_D“TﬁYLofgéN CRMGCROOK |



CHAPTER THIRTEEN

Lectures and Writing

"The rare merit of keeping alive the attention of

a large audience" ("Scotsman" 1895).

While much of his life was spent on serious
concerns, James Moncreiff was clearly a good companion.
*When he could gain same relief from his heavy official
timetable, he would spend it with his large family of
five sons and two daughters, or in fishing for trout
(especially at the Almond), golfing at St. Andrews or
North Berwick, or in winter skating at Locherd.

There was seldom a time when he was completely free
from work, yet '"he went through with it all cheerfully,
with a humour ... unf‘aaLi:Ling".1 Omond spoke of his
"bright and happy disposition. He thoroughly enjoyed
his life. I recollect him starting one morning from a
country house in Fifeshire, where he was living in
Summer, for a day of toil in Edinburgh. The mist,
which had been lying thick, began to roll away, and
North Berwick Law could be seen across the Forth.

'It will be fine. The head of the Law is clearing’
some one said. 'The head of the Law's always clear!
was the quick reply; and he drove away, laughing like a
schoolboy, to return in the evening spparently as fresh
as when he left".l

MONCREIFF AS A PUBLIC SPEAKER.

This joie de vivre communicated itself to

his audiences. "His popularity as a public speaker
was so great that he was inundated with requests for
lectures and addresses, and gave his services with a

profuse generosity. His lectures gave him on the whole
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very little trouble. He knew what he wished to say,
and could gratify his audiences with something
invaiiably a‘ttractive".2 It was unusual for the
"heads of the law® to-undertake such projects. As
Lord Cockburn noted in his Journgl?é%th April 1853.
For the first time since the creation of the world,
a Lord Advocate has delivered a popular lecture to a
popular audience. This feat was performed ...last
Friday by James Moncreiff to the Philosophical
Institution of Edinburgh. And a very good discourse
it seems to have been, consisting of a contragt of the
first with the last half of the current century".
Cockburn strongly approved of such lectures - "it
marks the desire of the people to receive knowledge ...
and of the aristocracy to give it. It tends to unite
our ranks agreeablg“. It is probsable that lMoncreiff
noted the success of Brougham, Russell,and Argyll in
such lectures and was glad to follow them in gaining
the attention of large audiences - unlike his friend
John Inglis. Lord Deas believed b "there is no subject
whether it be grave or gay -~ law or physic - divinity or
féction, or poetry, upon which my right honourable frierd
is not able to deliver an interesting lecture".

Subjects on which Moncreiff spoke included
"the extension of the suffrage "(1866), "the history of
Scotland from 1600 to 1660" (1863), "legal education"
(1890) and"Science and Scripture" (1867). Groups to
which he spoke varied from the Sheffield Foreign Affairs
Committee (1866) to the Scotch Trade Protection Society
(1865), and in September 1860 he was in Glasgow, speaking
as a menber of the Social Science Association (on
"jurisprudence”) and a guest of the Glasgow Legal and
Speculative Society (on the "art of pleading"). His
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speech to the 8.8.A. was described in the "Scotsman"
obituary as "the best I ever heard on that subject ‘.?
It had the rare merit of keeping alive the attention
a.l:ld awakening the admiration of a large and
miscellaneous audience. PFrom the respect with which
he was treated by Sir John Pakington and lir. Kinnaird,
21l I had heard of his popularity in the House of
Commons was well founded".  Thecordielity and
friendship shown at Possil House, where the Lord
Advocate resided as guest of Sheriff Sir Archibald
Alison, was hotable, since "all at Possil were
Conservatives".

This spirit of cordiality chimes with the
tone of Moncreiff's ccm.men’cs6 in the 1880s about
Parliement. "Where tastes are congenial, there is a
freemasonry, a spirit of good fellowship (in the Commons)
apart from office and even party. You may politically
abhor the man who sits opposite ... but when it comes
to seeing him night after night be becomes, *Ghemensiblg,
part of your life. (From) this comes many fast
friendships. Much more is this so, when comrades are
also united by community of opinion and official
responsibility". There were occasions when there were
rowdy scenes at Moncreiff's speeches but this applied
only to meetings upset by major political dissen$ion,
in practiée at elections or the issues fought by the
‘Radical group in Edinburgh. In most cases, the
occasions when Moncreiff spoke were enjoysble for all -
whether it was the Jufidiml Society, the Philosophical
Institution, Royal Society, Scots Law Society, or the
Laymen's League of which he was President.

AN ACCOMPLISHED LAWYER.

He was expected on many occasions to speak
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about the law and usually he had something fresh to
say each time. "An accomplished lawyer", he told
the Judidibl Society of Edinburgh, '
in 3 intellectual branches. His gifts should

"ought to excel

include, knowledge, reasoning, expression - I have
known men of great learning and of great intellectual
power who ... were incapable of clear expression”.
To the Glasgow Legal and Speculative Societyahe
emphasized the importance of presenting facts
correctly in a legal argument. "An argument
without facts is a house built on the sand". On
the other hand "There is a great temptation to colour
facts, so as to omit those which are adverse, or unduly
exaggerate those which are favourable. It is
inconsistent with high art and (causes) distrust in the
mind of the judge". A4bove all, the lawyer should
"direct the whole force of the argument upcn that
point (where the strength lies) - the pole star of
the pleader". Such serious points were leavened by
light humour. "Garrow found a witness dishonest
because he shifted his legs from one side to the other.
And to tell the truth I have acted on that hint with
succ:e:ss".9 Nor did he have any pf(‘-)’-‘é’es—';,*’eions about the
public view of lawyers. "Our craft is certainly not
popular outside its bounds. Erasmus writes of lawyers
as 'those donkeys to whom is committed the determination
of all things great or small"’.lo

Occasionally, despite his usual felicity,
he claimed to be at a loss for a subject. When he
spoke to the Edinburgh Chamber of Commerce at a
conversatione in 1862, where the audience included his
brother Sir Henry, Professor Archibald Swinton, and his
fellow Member of Parliament, Adam Black, he professed
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to be at a loss. «He first considered 'a commercial
and professional' topic - perhaps a discourse on a
bill of exchanges %y friend shook his head”
though M.oncreiff thought ¢much of imagination and
romence lurks in a bill*. Bankruptcy and debt -
too dreary; feudal conveyancing - too tame; the Trent
affair and the rights of neutral (shipping during wat)
- much too fiery.” Finally, "in despair", he chose
"A Happy New Year", in which he considered the
commercial history of the previous half-century. As
a strong free-trader, he was sure that "the true
secret of national prosperity is to leave trade as
unfettered as you can - leave it to its natural career -
if (your neighbour) prospers you will also prosper".J':L
An o0ld member of the Anti-Corn Law League, he had not
seen any reason to change his convictions about trade.
SCIENCE AND SCRIPTURE

Nor was he prepared to change his

fundamental attitudes to science and to the Scriptures
because of Charles Darwin's new theories or the
discoveries of some geologists. He took a keen interest
in scientific issues and in natural history. In
Moncreiff's novel, one of the characters almost
certainly echoes its author's views that lzaiate
researches proved more clearly than ever .. first,

that man is a very recent inhabitant in this planet,

and secondly, that man has not been produced by any
process of selection or development". James Moncreiff,
like many other Victorians, considered deeply the meaning
of Darwin's end Huxley's work. He retained’ his belief
in the Divine Re¥elation of Scripture and, with his keen
understanding of the importance of popular education, he
did not wish the populace to be lured into rejecting the
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Bible by reading garbled "popularised" versions of
scientific discovery. Indeed, his concern for
popular education was a major factor in his undertaking
so many dacturing commitments.

When he spoke in 186Y tosY.M.C.A. his
address on "The Relation of Recent Scientific Inquiries
to the Received Teaching of Scripture"lBShowed "the
extent of his reading and knowledge"llF and of his
lawyer's epproach to an extra-legal issue. He was,
from his early years, familiar with works such as Sir
Charles Lyell's "Principles of Geology", published in
1830-5,and Thomss Chalmerssermons on science.

Almost certainly, as a member of the Philpgegphical
Society of Edinburgh, he heard or read Thomas Huxley's
lectures on 'The Relation of Man to the lower Animals®
delivered to the Society. In his own lecture, Moncreiff
attempted to apply "the rules which govern evidence"l5.
As his novel, which he was writing at the time, also
implies, "his antagonist was not the scientist but the
man who assaults the truth of the Bible with wesapons

said to be in the scientist's armoury". Indeed he
believed that Mr. Darwin's work "rightly considered,

has rendered a great service tc human knowledge". His
reflections rangelwidely, always showing firm grasp of
Scripture and an educated lgyman's knowledge of
scientific findings. Much of his lecture would be
acceptable to Christians in the 20th century, while his
attitudes to science were reasonable, in the 1light of
imperfect knowledge at the time. For example, on the
Creation of the world in six days, he applies careful
reasoning to show that "day" may mean any length of

time "as applied to an act of miraculous creation", since

'as the sun, moon and stars do not (appear} until the
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fourth of these periods, the word day could not have
been intended to denote one revolution of the earth
on its axis".16 Of'"the order and progress of nature"
described in Genesis Chapter one "the gradpation is
exactly that which (Mr. Darwin's) theory of natural
science indicates". But on the theory of "survival
of the fittest", Moncreiff assumes a mock-serious
style which is remarkably similar in style, if not
substance, to the essays of G.K. Chesterton. "The
weaker would go to the Wa11.17 «..When a pig was on
his way to become an elephant, there would be a
creature half-pig and half-elephant; but the elephant
would exterminate his half-brother., Nor is he
w&&igeé%eed— to believe that Man remained "in a state of
rude barbarism for thousands of years ...where are his
remains? A dubious tooth here, (andlstill more
acropryphal skull there" are poor evidence for "misty
conclusions".

If Moncreiff's flippant tone here was
welcomed by his young audiences, he made the mistake of
criticising one writer's views without reading his work.
Pressure of work and of invitations to speak or write
were bound on occasions to lead to such an error.
Characteristically, however, Moncreiff admitted wpenly
that "he had formed his opinions of Bishop Colenso's
theories by reading reviews, extracts, and letters in
the newspapers".l8 Such a confession did not pacify
the Bishop of Natal,; who had exrressed in a book some
doubts about the Inspired nature of the Pentateuch.
Later, however, Moncreiff scored a pelpable hit in a
year-long debate when the Bishop read some extracts from
his adversary's letter and complained to "The Times".

"Perhaps", noted Moncreiff, "you wished to redress the
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balance of complaint by answering my letter before
receiving it".l9 If this disputation lacked the

depth and fame of the debate between Cardinal Newman
and Charles Kingsley, it was conducted with ‘no less
spirit and the "Scotsman" at least believed the Lord
Advocate "had the best of the argument".?®  Omond,
however, regarded it as "a drawn battle", both
combatants of course retaining their original position",
and, since the newspaper generally supported Moncreiff,
Omond is probably closer to the mark.

In his lecture, Moncreiff wisely made np
attempt to separate what was central to the Christian
faith from what was peripheral. "The exacf chronology
ess of man's antiquity is not essential. But that the
events recorded in the Bible did really occur is
important and re# material“.zl Even if the theory of
natural selection were proved true, "the creation of a
primitive form, with the capacity of being developed
through all these transitions into a man, is as
miraculous an act as anything recorded in the Scriptures".
His Christian faith was founded sure and, despite "The
Bajlie's" claim that "he retained his fear that the
progress of sciénce may injure religion", 22 in fact he
did not wish to impede that progress. "Let science
pursue her triumphs; the more diligently nature is
studied, the more will it appear that the needle points
eve to the sanctity of Revelaad:j.on".23 As was evident in
her efforts to encourage education throughout the
country, Moncreiff did not fear the effects of greater
knowledge e and inquiry.

THE FRANCHISE AND A SECRET BALLOT
An equally ccntroversial matter, on which he

often spoke in the 1850s and 1860s, was the representation
of the people. Although he had introduced Parliamentary
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Representation (Scotland) Bills in 1852, 1860 and 1866
in line with Liberal attempts "to extend the right of
veting, none had succeeded. As he stated in an address
in Edinburgh's Music Hall (1866)?1F "the work of 1832
was a Reformation - a cleansing of the stables to render
them fit for habitation and efficient for their purpose.
What is now wanted is enlargement and extension merely.
No doubt constitutional anomalies still ' adhere - some
inequality in distribution of seats, some disparities in
electoral members - which will not s quare to line and
plumnets But these are exceptional details ... The
best plan of representation is that which shall bring
into activity the greatest number of independent voters".
He stated quitecandidly that he did not believe in
manhood suffrage - "I know no right that any man has to
political power; it is vested in the community and not
in the indiw%idual". Nor did he wish for a secret ballot.
®The sooner it is discarded from the Liberal creed the bette%ﬁ.
In this he was not alone. John Bright
recognised in a letter to Granville in 1891 that to
almost all Conservatives and many Whigs, "The Ballot has
always been offensive, and only recently, regarded with
horror".26 Four years after the Ballot Act, "The
Bailie" recalled od Moncreiff that it was "an especial
21 The Ballot,
however, was a subject which he developed more fully

object of his Whiggish detestation".

in erticles than in speeches » In the "Edinburgh Review"
of July 1860,28 he studied the question in detail. He
pointed out that a secret ballot would not by itself
end corruption - and; as Donald Southgate shows, this
proved to be correct. "Electoral manners and methods
did not change overnight. An effeczgve Corrupt

Practices Act in 1883 was required".
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Moncreiff believed that, in a characteristic
reference to theGreek myths?o "the golden shower will
find a path ... An election is at hand. One by one
the tenants receive a visit from the bailiff. They
are told which of the candidates has the good wishes
of the Tory squire! In this Moncreiff shows an
element of bias - such corruption could be practiged
by employer, landowner, or politician of any party.
Even after the Ballot Act, it was a major task for
principled men to avoid accusations of undue
influence, as Trollope illustrated in "Phineas Redux"
when the Liberal Duke of Omniém is -uUnjustly accused
of using such influence in the Bcrough of Silverbridge.

As for the argument that there is "no
security that the promise will be kept", Moncreiff
does not answer the basic point that no one can check
on the ballot cast by a voter. He merely claims,

"the truth will come out" and has to agree that the
ballot "would certainly make intimidation more
difficult, more expensive, and more inconvenient'.
Nor does the contention that "if the box is out of

order, or its keepers out of honesty, we are helpless"

31

suggest faith in the honesty or efficiency of those
. . 32
who organise elections. ,

Although the lawyer in James Moncreiff
searched for rational arguments and chinks in his
opponents' case, in his heart he felt, emotionally,
that secret voting was unBritish and unmanly, a slur
against those who wished not only to %vote in the dark"

but cry aloud their allegiqnce.35

"We are not dealing
merely with knaves, with frowning thanes and crouching
serfs, h@ are required to submit to ... concealment

merely toe xpiate the sins of a very small minority".
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This significant article illustrates that although
Moncreiff pressed for reform in many aspects of
society, he could never support the Radical wing

of Liberalism. "The Whig party of which I profess
to be a follower attaches more importance to the
unseen tradition which mingles our political with
our social constitution than to the line and plummet
of hard logic".y"
JAMES MONCREIFF'S "REVIEW" ARTICLES

This particular article bears some signs

of haste, and emotional rather than reasoned writing.
Omond recalled that35 ({1e had fits of procrastination.
especially in the matter of writing. Sometimes,
intending to review some work that interested him,

he would make notes, jot down his ideas, and put off
beginning until it ended with his not writing a line".
Projects never carried out included a Life of Lord
Cockburn and an historical romance set in the 1690s,
including the Master of Stair, while his own liemorials
remained incomplete. What we do have of his writings,
however, indicate that he was almost as prolific and
versatile as his younger colleague, the 8th Duke of
Argylle These camprise articles for the short-lived
"Presbyterian Review", the "Edinburgh Review" and the
"North British Review", as well as a novel "A Visit to
My Discontented Cousin," first published in "Fraser's
Magazine", a book of poetry, and a memorial of Jeffrey
and his circle in “Craigcrook".36 Because of anonymity,
the precise number of his reviews is in some doubt.
Omond stated that he wrote36"in all ten articles to the
"Edinburgh Review" but the "Wellesley Index", using
detailed account books, gives him as the author of 20
articles from 1849 to 1891 and this appears to be
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accurate. 57 More difficult is the question of "North
British" articles, but he probably wrote ten or eleven
for this "Liberal, Christian" periocdical, almost all in
184 to 1850, before being established as a Member of
Parliament and a consistent contributor to the "Edinburgh".
The subjects of his contributions contain few
surprises -~ they include "Scottish lawyers and English
critics", discussion of "the late Ministry and the
state of Europe" and reviews of histories such as those
of Carlyle and Macaulay. His 3 articles on Macaulay's
"History of England" were among his best work - the
first pleased Macaulay so much that he wrote to "a
friend, Mr. Simpson", "I should like Moncreiff to know
how much pleasure he has given to me".38 While many
historians would not agree that I.[acaﬁlay was right to
do so, Moncreiff grasped that what was new was "his
masterly adaptation of known facts to a connected and
systematic view of the history they compose - and the
bearings of the history on the future fortunes of the -

country". 39

Yet he could criticize the great man's
style - and his "difficulty in saying a simple thing
simply; sometimes he loads a fact with more inferences
than it can sustain". He went to great trouble to
belittle those "Lilliputian ...striplings" who criticized
Macaulay on details, and he even quoted from John
Tzetzes' "Scholilifygon Hestod's Works and Days" to
support the historian”bne tiny poin‘l;.4O

A leitmotif of his reviews is his distaste for
the 18th centuryj; a time "incredulous of faith and
intolerant of earnestness". The Autobiography of the
Rev. Dr. Alexander CarlyleL'l "is a melancholy picture
of one phase: clever, shallow, polished, subservient
(to) England, ashamed of the honest creed and manly
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realities" of the 16th and 17th centuries. To him

the "real-history of Scotland begins at the Reformation
eee is it rational to forget with ummanly whinings the
. brave contest which Knox waged for the people against
kingly and courtly power?" He considered the Scottish
Presbyterians the strongest bulwark against the
arbitrary power of the Stuarts, whom he condemned more
harshly than anydfherspersens in his reviews. James VI,
for example, he called "a rash without manliness, a
vacillating and hollow monarch". He was mmrticularly
grateful to Whig historians such as Macaulay for
dispelling the "expensive delirium" created by Walter
Scott's "worship of rank and power".

While, except for the Macaulay reviews,
"Edinburgh" articles are mainly those of the politically
mature man, Moncreiff's contributions to the MNorth
British Review" are clearly the work of a younger man -
in $his thirties. His review of the "Life of Lord
Chancellor Eldon? written when he was 33,may be compared
with comments about Eldon when Moncreiff was 58. He
"passed through a career of unbroken influence, without
doing one good deed for his country, not a measure of
hﬁmanity".43(18a4}¥%. By 1870, although he still
abhorred the trials for sedition in the 1%90s, he was
stating that "more allowance should be made for the Tory
Ministers. In self-defence the gravity of the peril
was great and it remains a question of whether, under any
circumstances or any Goverrment, we could have kept terms
with France".™  The quarter-century (1844-70) has been
largely spent by Moncreid'® in Goverrment, and his long
experience in Parliament encouraged him to take a broader
and more tolerant view of the opposing party, especially

when he had knowledge of the problems and vicissitudes
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of ruling the country.
EXPRESSIONS OF HIS WHIG PRINCIPLES.

Yet his Whig principles did not fundamentally
alter - and the influences of his youth remained strong.
In 184 he firmly believed that it was Charles James
Fox who "kept alive the flame -~ the impersonation of

broad, manly intellect ~ England's greatest statesman"
of his day.45

one character described the great man in no less 3lowing

In his novel, written two decades later,

terms. "Hal f the security we now enjoy may be traced
to that great statesman's sagacity. He lived in evil
times, but the seed of popular principles which he
flung broadcast on stzgy ground bore its fruit ...in

the next generation". It.was the memory of Fox, and
of the Edinburgh Whigs - Jeffrey, Cockburn, and his own
father and gramfather which James Moncreiff held dear,
fhroughout his life. "Against this hydra-headed monster
(of Illibexfism) in 1790 to 1805 did these adventurous
striplings unfold the defying banner of the Edinburgh
Review and they held it aloft against many a hurricane.
Jeffrey year by year tried to undermine that corrupt

S 1857, soon after Lord

Cockburn's death, he spoke of how Cockburn's junior friends

and autocratic principle".

“always had the impression that he was on their side
againgt despotic anthority; he loved freedom and nature"
and Moncreiff pictured the congenial circle in Edinburgh
with his father "relaxing for an hour his intellectual
energy «..Jeffrey, all brilliance and animation, but
mellowed in his later years with the wise philoscphy of
experience".

HIS NOVEL: "A VISIT TO MY DISCCNTENTED CCUSIN",

Since his main concerns in the reviews were

political, historical, and religious, it might appear
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surprising that Moncreiff ever wrote a novel,
especially when one considers his remarks as a young
man about "recent novels" —«Reviewing ephe:mﬁerall’L9
works of fiction is not our principal object, any more
than reading them is our usual occupation ... too
little has been done in the way of censorship over
this very populous branch of the literary family ...
while our publications bespeak a better tone of
principle than at many former periods, yet the flood
of nonsense, childishness, false morals and infideﬂity
ess surely deserves to be stemmed with more vigour".
Yet there is a touch of mock seriousness about even
these remarks - "One or two examples, hung ﬁp for the
benefit of others, might have a wholesome effect".
Chosen to be one of the first contributors to a new,
serious review, anxious to ccnvince legal colleagues
who knew that he was writing such contributions that
he was a man of gravitys (he suppressed even a brief
book of poems until 1846), Mcncreiff could afford only
an occasional gleam of humour, and little enthusiasm
for novels. Yet the gently ironic tone of "A Visit to
my Discontented Cousin", published in the late 1860s
confirms Omond's view of his friend as a man who enjoyed
life - and was rarely solemn for long.

This light, episodic tale resembles Jerome X.
Jerome's "Three Men in a Boat", and is based on the
attempts of the City lawyer Pemberton to amuse Dagentree,
a cynical and blasé country-dweller. It is a_ telling
touch that a lawyer should cheer up a landed gentleman.
The tenuous plot rambles through various stories - of a
doctor in Bath, a Civil War epic, a disaster in Cabul.
An Admiral discloses how a cipher was betrayed to the
Nepoleonic navy by a clerk purporting to write love
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letters, while a doctor tells of "a mysterious student"
in Edinburgh, an innocent lad who had to rely on his
twin to provide an alibi for murder.
Although it would be unwise to identify

the author's views with his characters' statements,
there are certain themes which may echo Moncreiff's
own experience and enthusiasms. One chapter is
devoted to trout, with a long description of Loch
Laggan and "the rapture and the fame of landing the
spotted Triton, the beauty of his bright and shining
side on the emerald sward".”’ There is no mistaking
the follower of Isaac Walton, and Omond recalled
that Moncreiff was quite happy with two or three small
catches.

In his "#ducational Retrospect", he bemosned
that5 1

music” and this is a major topic in the book.

"gcholars often never tried to learn a note of

Pemberton described music as "that great refiner of our
homes, purifier of domestic hours, sweet inward solace
which bursts out in song" and there is one very detailed
account of a concert which the author may have attended -
Jemny Lind's second appearance in London. "The opera was
Robert le Diable. When she appeared ... there was a
measured critical cordielity in her reception. But she
was firm and brave, and though her voice quivered a
little in the first verseg, she gave it with great
sweetness and power. Certainly no sounds I ever heard
from human 1lips ever roused me to such a pitch of
ecstagy".5 2

Moncreiff put his powers of observation to
good use in his novel. Since much of his time was
spent on trains between Edinburgh and London, he

recorded what he saw. "The Southern Counties exhibit
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the perfection of verdure and foliage alongside of
civilisation ard railways. Never-ending vistas of
woodland landscape ...chequer the blazing sunlight
above, and cheer the eye". Inside the carriage
there is "the possessive traveller with his
*Saturday Review” and 'Punch' next the farthest
windows with (his) back to the engine".”>
The novel, as well as his reviews and
speeches, indicate that he did not consider-a work
complete without a garnish of allusions - there are
references to Walton, Pope, Byron, and Horace. He
read unconventional texts - such as Captain Burt's
letters to which Macaulay refers in his first volume.
"The worthy captain was quartered with General Wade at
the base of Ben Nevis in 1719".54
indications, one would think, that lloncreiff was a

There are

lover of book bindings as well as content. Certainly
Pemberton is as knowledgeable as Lcrd Peter Wimsey
about "the true Ebenezer Virgil with the red letters
.+ the Baskerville classics, unstained, in sumptuous
Mo::‘oc:co".55 But in an address to the University of
Edinburgh in 1869 Moncreiff stated firmly, "the inside
of a book is more important than the outside".56
"The Bailie" described the work as

"pleasant enough reading" while Omond called it "not
so much a novel as a brightly written causerie on men

57

and manners". One surprising point about the book

is its absence of all reference to religion, except

for one remark about John Milton on page 17.4. Yet in

all respects "A visit" fits the description whith Morcreiff
applied to a novel in 184 - "It is an eminently
gentlemanlike book. It wants nothing of fancy or

incident ...but it does so in perfect consistency with
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propriety”. 58

"MORNING" -AND OTHER POEMS.
If, interpreted with a certain caution, the

book yields some information about Moncreiff's interests
and attitudes, as well as pleasant hours' reading, the

same is true of his book of poems published in 1846 but
written some years bef'ore.5 9 One poem, "Morning", of

800 lineséo, covers various allusions to its subject -

the light, morning woods, the Resurrection morning, the
morning of life (and education of the young). One section
resenbles part of Gray's "Elegy" -

"How many Helens there have lived unsungj while he adjures
parents to consider their children"s souls—

"Let not the body be your only care6l

Nor even th' intelligent mind, though that deserves

More culture, as being nobler, more eterne,

Th' immortal soul your chiefest thought demands".

Other poems include "The fable of Tithonis and Aurora",
"Eros", "Anteros", "Fame and the Muse", and "Lines for

the gate of the churchyard of Stratford-onf-‘Avon".62

"The prince of all the bards lies here ...

Nothing he touched shall ever fade".

The impression given by these poems is of a young man,
imbued with the Classics and with the lines of Thoms Gray
in his mind. Same images are memorsble indeed, such as
"The}\em of sunset's purple vest"63 e
and one particularly moving passage from "Morning"
describesd his o0ld grandfather Sir Harry Moncreilff Wellwood,
from whem he learned to love the scriptures and who leaned
on James as a stick as they  walked through the new Town.
"One of this sort I knew; 'twas years ago,

Thence leading me to love the increate -61'"
Well I recall that last delightful morn,
We sat within a natural bower, and spoke

0f thousand pleasant things, and of the love
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of God to man" ...
"His life seemed Charity itself™.

James Moncreiff was not a Scott or Gray or
Macaulay in his literary efforts, but he offered in his
novel and poems & pleasing and light reading, and some
didactic intentions sketched with a deft percil. His
contributions to the "Reviews" mellowed and matured with
the years and these, especially his studies of Kacaulay,
Cockburn, Jeffrey, Russell and other men whom he knew
well, are impartant contributions to our knowledge of
the men and their times. If some speeches were written
swiftly, his major articles bear only the marks of wide

reading, considered thought and clear expression.
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CHAPTER FOURTEEN

Baron Moncreiff in his Final Years.

"My Lords, the very atmosphere of jrour House is
»
filled with shadows of constitutionel principles.

(James Moncreiff, 1876).

After receiving high honours in the years
1869 to 1874 (he was created a privy councillor in 1869
and a baronet in his own right in 1871.,as well as
becoming Lord Justice—Clerk)he entered the House of
Lords as the first Baron Moncreiff of Tulliebole.
Unlike his active Commons career, however, his time in
the Upper House was exceptionally quiet and free of
controversy. His position as Lord Justice-Clerk
required that he should not speak on contentious
subjects and most of his time was in any case spent
in the Court of Session; instead, he restricted himself
to speeches on legal matters in the Lords. Questions
of judicature ard appeal in Scotland, Court of Session
reform, procedure for electing representative Scottish
peers - on those subjects alone did he speak in the
Upper House, although it is likely that he put his
experience and advice at the disposal of political
friends in a more informal manner. The man whom
Parliament had knownfor so long as Lord Advocate ard aho
had been consulted by the Lord Chancellor on
appointment of magistrates in England ("Will youkindly
give me your opinion ... and your judgment as to the
men proposed "9’ could provide unique help on legal
issues, No Scot had in his day combined so much

experience of political and legel matters.In a speech



on proposed charges for the Supreme Court of
Judicature, he referred tc "his long experience
of the manner in which the Scotch appeals had
been dealt with".2 He strongly supported the
retention of the House of Lords as the final court
of appeal for Scottish cases - and here he noted
"that the opinion of the Scotch Judges was in favour"
of that view.3 Remirmding his audience that the
Scottish and English systens of law were dif ferent but
"only in form" he ernded with a memoreble phrase. "y
Lords, the very:atmosphere of your House is filled with
phantoms and shadows of important constitutional
principles".h
He was maturally consulted by the Lord
Chancellor when the Court of Session Bill was prepared
in 1881. The problem arose over whether Parliament
should set the number of judges in the Court by statute.
"He was for seven years President of one of the Divisions
of the Inner House, with four judges and for five years
with only three judges". From 1876 no new appointment
was made. "He thought that three was the best number
for expedition, and four was the safest and the surest".
In fact, hostility to the measure (probzbly because it
was felt Parliament should not interfere with the Court
in this way) and lack of time for debate caused the
measure to lapse, although Moncreiff was in favour of
the change. (Hansard, volume 259/1629/March 22,1881).5
Lord Moncreiff's final remarks in the Upper
House were in his capacity as Chairman of a Committee
which investigated the election of representative
Scottish peers. Speaking on a Bill introduced to alter
the election procedure, he said, "The Peers of Scotland

were put exactly on the same footing as those of England,
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with the exception of not having a seat in the House

of Lords. They were restricted to certain

Representatives, elected by themselves. But there

was an anomqly. The Peers of Scotland (had) no

tribunal before whom it was necessary to go to

prove their right ...There were two things to be

done" said Moncreiff, ever the man for action

whenever it was practicable, "The first was to make

up the Roll, and the Roll could only be made up by

disposing of the list of protests made to the existing

Peers. The second was to decide how the names of

successors %o were to be placed upon the Roll in future"?
With these words and the Report he helped

to prepare, Moncreiff ended his Parliamentary career.
Six years later, full of years and honours,

he retired as Lord Justice-Clerk. His had been a

particularly active life, although he had seldom travelled

abroad. As Lord Advocate, he lost a good deal of

money which he could have earned as a leading barrister

without political duties, but "the office ...fascinated

him. The alternation was pleasant be twixt the

cosmopolitan life of London and forensic employment in

Scotland, with its periodicel revival of memories and

f‘riendships".7 Omond recalled his timetable in the

18508 and 1860s. "He usually went up to Londén8 in

the middle of February, and remained there till the

end of July, except for a short time at Easter. But

««s he was constantly travelling be tween England and

Scotland. After a busy day in the Parliament House,

he would rush home to 15, Great Stuart Street, where

he sometimes had to work till it was time to drive

off to the Waverley Station in order to catch the

night express for London. Reaching King's Cross in

the grey dawn, he had a long morning in the Lord
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Advocate's office in Spring Gardens. Later in the day
there might be a meeting with some deputation from
Scotland. or an appeal case, till it was time for the
House of Commons". If he was not required on the front
Bench, "there was Brooks's, or the Reform, or Grillion's,
and the usual dinners of a London season".

As Lord Justice~Clerk, he had been mare
constantly in Edinburgh, and less often in London, but
he still alternated between the two capitals, if at
rather more leisurely pace. Duty still called
imperiously in the 1870s and 1880s. From 1888,
however, there was time for memories. In 1886 he
had opened a new Board School in Glasgow with a speech
entitled "An Educational Retrospect", he contributed
an essay on Lord Chancellor Westbury to the volumes
published on his former colleague in 1888, he wrote an
elegaic study of Jeffrey of Craigerook and his circle
in 1892, and continued to write for thke "Edinburgh Review"
until 1891. For years he had written reminiscences,
probably with the intention of producing a series of
Memoirs,"but when he reached the period of contemporaries
who were still alive, he fourd it difficult to continue.
9 By the late 1880s, the
companions of youth were leaving him. Lady Moncreiff
died in Decenber 1881, his brother Sir Henry in 1883.

The "vigorous health", which had been his greatest asset,

So they were never finished".

was faltering, although there are differing versions of
his illness. The "Scotsman" obituary claimed thatlo
"only gout disturbed his health", but his friend Omond
was probably more accurate, "He was turning deaf, his
voice, once so strong, was now that of an old man;

and he retired into private life"... (In) the Spring

of 1895, he was troubled by alarming fits of
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breathlessness ...and on the 27th of April the end came"
with his family at his bedside.ll
The "Scotsman" paid him a tribute in almost

two full pages on the 29th April. In June the "Scottish
Law Review",in a long article, was equally generous.
Perhaps other newspapers and journals - such as the
"Glasgow Herald" which accorded his passing only a few
lines-felt that he was a figure of a past age. Yet
.same remenbered. At a gereral meeting of tlhe
Merchant Company of Edinburgh in April 1895, there were
references to "the interest which his Lordsuip had
taken in the subject of hospital reform".l2 It was
education and legal reform that most recalled. The
"Scotsman" believed that "Scotland's elementary school
system of today was made practical by reason of his
unwearied labours inrthe cause of educational reform.
In and out of Parliament in the 1850s and 60s he
attacked the citadel of custom and privilege in education
and though he only made breaches in the walls, he 13
cleared the way for the bolder assaults of his successors!
J.C. Watt believed "He had contributed more than any
other man to the legislation under which Scotland has
made strides in educational and economic advancemen ,,.14
G. W.T. Omorﬁ recaiied that "few petiods have been so
fruitful of progress in Scotland, as that of 1840-1870,
and Lord Moncreiff took a great part in all the
transactions of those years ...he made no rash
experiments, and all his measures were consistent with
that reverence for justice, for toleration and for
liberty and property on which was fourded the creed of
the Whig party he so faithfully se]:'ved".15

| Advocate, Jjudge, orator, lecturer,

reviewer, politician and,on a more modest scale,
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theologian, novelist, and poet - James Moncreiff had
been all these in a distinguished career. He had
been friend and colleague of great men in Church and
State. He had, as he admitted, his "own professional
prepossessions and pre,judices"l6but his "Educational
Retrospect" indicated in a brief compass what he had
worked for - a harmonious, peaceful, orderly and
industrious society. "Rosy-cheeked boys and tidy
girls in healthy contentment with themselves and each
other, speaking well for the emplcyments of the past
day with countenancies ...expressive of fresh air and
17 The tribute which he
paid in 1886 to the Glasgow School Board might suggest
the epitaph which he would have wished.

"Y$here is here the stamp of enthusiasm - of(a

sound mental occupation".

man)who feels the nobility and grandeur of his

. . . 18
mission, and whose heart is in his work".

Chapter Fourteen: Refererces

Opening quotation: q.v. reference 4.

1. T.A. Nash (1888) "Lord Westbury" volume 2, page 49:
A letter written in 1862 by Lord Chancellor
Westbury to Lord Advocate Morcreiff.

2. Hansard, volume 219, par. 1375, 11 June 187L.

3. Ibid. par. 1376.

4. Hansard, volume 227, par. 922, 25 February 1876.

5. Hansard, volume 259, par. 1629, 22 llarch 1881.

6. Hansard, volume 272, par. 1210, 12 July 1882.

7. "Scottish Law Review" (June 1895) page 167.

8. Omond, page 231.

9. Ibid. page 259.

10. "Scotsmen" (29 April 1895) page 7.

11. Omond, page 259.

12. A. Heron (1903) "History of the Merchant Corr.pany,”
page 351.
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13.
L.
15.
16.
17.
18.

"Scotsman" (29 April 1895) page 8.

J.C. Watt-(1893) "John Inglis" page 231.
Omond, page 259:

J. Moncreiff (1886) page L.

Ibid. page 15.

Ibid. page 27.
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10. Dr. Carlyle's Autobrography 3., February 1861 239-54

41, November 1864 L4L63-501

(The"Wellesley Index®, drawing on the Longmans Green
account books 1847-1900, which give details of

contributions and exact payments).

1. The Duke of Argyll:
Presbytery Exemined
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in the House of Commons, 23 February 1854) (London)

1857: "Roman Catholic Endowment" (Correspondence with J.

Harper of Leith, published by request of Harper)
(Edinburgh)

1859: "The influence of Knox and the Scottish Reformation
on the Reformation in England" (Edinburgh)
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1863: "An introductory chapter to a history of Scotlard,
1600-1660" (Glasgow)

1863: "Inaugural address to The Associated Societies of
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remarks in volume 2) (London)

1892: "Lord Jeffrey and Craigerook" (by J. Taylor)-
(contributory essay) pages 15-44 (Edinburgh)

Writings which were not published or which remain in

manuscript.
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further Provision for Education of the People in (M)
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Provision for the Education of the People of
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Second Report, 1867.
PP 1867, XXV (3845)
Third Report, 1868
PP 1867/8 XXIX (4011)
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Gilbert W.M. (1976 edition): "The pages of an

Edinburgh Diary" (Edinburgh)

Grant, Sir Alexander (1884): The Story of the University
of Edinburgh" (Edinburgh)

Grant, Sir Alexander (1870): "Recess Studies" (Edinburgh)
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"The Qualifications of Intrants" (11 July 1854):
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NATIONAL REGISTER OF ARCHIVES (SCOTLAND) : 333 : SCOTTISH RECORD OFFICE

THE MONCREIFFS OF TULLIEBOLE : PAPERS AT TULLIEBOLE CASTLE

BOX 21 : Despatch case stamped "Lord Moncreiff", containing 6 envelopes.

ENVELOPE 1l includes letters -

a. from Lord Palmerston (14 June 1859) congratulating Moncreiff on again
becoming Lord Advocate.

b. from W.E, Gladstone (1 August 1869 and 1 May 1883) on matters of patronage
apparently in the latter case after Moncreiff had asked for a post for
one of his sons in the Church.

c. from W.E, Gladstone (31 August 1869) on Moncreiff's appointment as Lord
Justice-Clerk.

d. from W.E. Gladstone (11 October 1873) offering Moncreiff a peerage.

e. from Lord Coleridge (25 November 1879) referring to Gladstone ("I hope
our old chief is safe - what a grand old warhorse he is").

f. from M.R. Shaw-Stewart (8 February 188l) on the proposed appointment of
Moncreiff's son as Sheriff of Renfrewshire.

g. from Lord Salisbury (29 September 1888) Thanking Moncreiff on his
retiral for his "long and distinguished judicial career".

ENVELOPE 2- - marked "official", includes a few letters to Moncreiff while

Lord Advocate and cuttings from newspapers 1879-1895., These include letters -
a. from George Deas (18 February 1852) suggesting amendments to the Scotch
Reform Bill introduced to Moncreiff ., to reform the franchise.
b. inviting Moncreiff (1856) to stand for the Marischal College rectorship.

c. from the Duke of Richmond (1861) regarding a date for the "close time"
proposed in the Salmon Fisheries Bill.

d. from Edward Cardwell (1868) expressing hopes that if Moncreiff accepted
a "judgeship" from Lord Derby's government, this should not prejudice
any future claims to future preferment from Gladstone; and also!-—

e. Warrant of his admission to the Privy Council (1869)
f. His Commission as a Colonel in the Volunteer Forces (1873)

g. A formal letter from the Faculty of Advocates expressing their appreciation
on his retirement (1888).

ENVELOPE 3 - contains mainly family correspondence, including:

a. an anonymous poem congratulating Moncreiff (15 July 1852) on his
election.

b. a mock theatrical bill (not dated) for "A Midsummer Night’s Dream" with
the members of Faculty of Advocates in various roles, including a
musical finale "The Silk Gowns or, Who Shall Have Them?".

c. letter from W.E. Gladstone (23 September 1869) referring to Lord
Glenalmond's suicide.



ENVELOPE 4 -

ENVELOPE 5 -

ENVELOPE 6

contains Mrs Moncreiff's personal correspondence, including
letters from Andrew Rutherford and Lord Cockburn, for example
one dated 26 July 1849 referring to Moncreiff : "You must take
care of him. He is looking thin and exhausted. Long sleeps -
substantial breakfasts - moderate exercise - little wine -
great idleness - and no thought : these are the vacation
medicine for fee-worn men".

There is also a notebook containing patterns for mittens,
bedsocks etc. (1871-2) and photographs of the family, with
locks of hair also kept.

A few genealogical papers from the late 19th century, relating
to the "Lewis" (American) ancestry of Moncreiff's mother,
Ann Robertson Moncreiff.

marked 'congratulations",
includes letters congratulating Moncreiff on his elevation to
the bench (1869) and to the peerage (1873-4).
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