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Summary

The problems which exist for a discussion about the
relationship between the so-called mentally-disordered cffender
oY accused and the notion of c¢riminal responsibility and
punishment are complex. They can not be fully understood without
a consideration of the definition of crime, criminal
respongsibility, and of theories of punishment. Problems are not
simply confined to a theoretical level. Accordingly, there is a
need to understand the reality of mental disorder as perceived by
peychiatrists and lawyers. This thesis, in chapter 1, locoks at
the concept of crime and attempts to establish a comprehensive
definition. 7This may specify the circumstances 1In which the
mentally discordered person 1s likely to become involved with the
state and thereby be subject to a particular or special
relationship with the law. Accordingly, chapter 1 explores the

concepts of crime, its elements, and its limitations.

Chapter 2 considers the various theories of punishment in
order to ssek to establish whether there are sufficient reasons
to justify the way we deal with mentally disordered persons and

whether they are rooted in concepts of fairness and justice.

The nexlt chapter explores the notion of mental disorder and

examines the medical basis for understanding the condition. It
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attempts to examine whether the condition is '"medical" and indeed
whether it is an "i1llness". The relationship between the medical
model and the legal model of mental disorder is studied 1in

addition to the role plaved by psychiatrists.

Chapter 4 examines the lawyer's approach to the mentally
disordered person and seeks to determine whether the legal
definition of insanity is in any way different from the medical
concept of mental disorder and the consequences that flow from

the various defences of insanity.

Chapter 3 1looks at the reality of the interaction hetween
the mentally disordered person and the various institutiong with
which he comes into contact. Thus, state hospitals, the disposal
of mentally disordered offenders or accused persons and the

various sentences or restriction orders are examined.

The final chapter considers posgible areas for reform, and
makes certain recomrendations, which if implemented might serve

to remove some of the difficulties that have been identified.

The investigation idincludes the situation with regard to

mental disorder and criminal respensibility in Iraqi criminal law

as well.

The main purpose of this thesis is to find out the
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appropriate theory of punishment which might be used to resclve
the problem with mentally disordered people (both responsible and

non=-responsible) in respect of the sentencing process in U.K,




CHAaFTER ONE




S

CHAFTER OMHE

IHE CRIME

1. The Concept of Crime:

Any attempt to examine the concept of crime must involve an
examination of the definition of crime and an explanation of its
very nature. It must also be recognised at this stage that any
definition of the concept of crime will vary with the particular
perspective or viewpoint which is adopted. Thus, for instance, a
sociological definition of crime will be different from a purely
legal one, which itself will differ from the perspective adopted
by psychiatrists. Indeed. the contrast between a legal definition
or understanding ¢f c¢riminal responsibility and a medical or
psychological definition i1s examined later in chapter 3 and
helow. Ancther problem with attempting to define a ‘“crime' is
that 1f there is a so—called "correct" definition then it should
allow us to recognise any act or omisgion to be either a crime or
not a crime by gimply examining whether it contains all the parts
of the definition. This difficulty is examined below. Ideally
Yerime' should be capable of a definition that makes it
reasonably clear what conduct, or gituation, may be considered
“"eriminal". It is recognised that such a definition, despite its
difficulties{l), is important because "¢crime'" represents an
important and distinct area of the law which, as we shall see,

has particular importance for mentally disordered people as well




ag in society in general{Z}.

In order to elucidate the legal concept of c¢rime, it is
necessary to examine the differences between c¢riminal and ciwvil
wrongs and indeed the differences, if any, between what

congtitutes a '"crime" and what constitutes an "offence”.

In early law, there was no clear difference between criminal
and civil wrong[3}. Now the distinction is considered obvious and
clear. Bome experts, however, argue that it should not be so,
since there 18 no fundamental difference between criminal and
civil wrongl[4]. It 1is suggested that conduct which harms
individual people alsc harms society ag a whole, accordingly
criminal and c¢ivil wrong have the same result. Nevertheless, in
spite cf the fact that conduct may involve Dboth criminal and
¢ivil wrong[5}, for instance, murder, assault or arson, there are
many differences between crimes and civil wrongs{6]. An
examination of the distinctions between civil and criminal wrongs
in general terms shows that the characterigtics of a crime are as
follows:—

e Acts Harmful tg the Public

A characteristic generally found in actg which are
cansidered as crimeg is that they are acts which have or are
belisved to have a harmful effect on society or the public and go
beyond affecting private rights or obligations which fall in the

area of civil law. The position is best stated by Allen: 'crime
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i8 crime because it congists in wrong deing which directly and in
serious degree threatens the security or well being of society,
and because it is not safe to leave it redressable only hy

compensation of the party injured'(7}].

Allen's view was attacked by Williams, who states that, ‘we
have rejected all definition purporting to distinguish between
crimes and other wrongs by reference to the sort of thing that is
done or the sort of physical, economic or social consegquences
that follow from it. Only one possibility now remains., A c¢rime
must Dbe defined by reference to the legal consequences of the
act...A crime then becomes an act that is capable of being
followed by criminal proceedings, having one of the types of
outcome (punishment, etc.] known to follow those proceedings’',
And later., 'in short, a crime is an act capable of being followed
by criminal proceedings having a c¢riminal outcome, and &
proceeding or its outcome is ¢riminal if it has certain
characterigtics which make it criminal. In a marginal case the
court may have to balance one feature, which may suggest that the
proceeding is criminal, against another feature which may suggest

the contrary’'(8].

We may put these views together and say that crimes are
wrongs which the judges have held, or Parliament from time to
time hag laid down, are sufficiently injurious to the public to

warrant the application of criminal procedure to deal with them.
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This deoes not enable us to recognise an act as a crime when we
gsee one, but it indicates the general nature of the conduct that
is of significance for criminal law.

b. The &ct as Morally Wrong:

The second characteristic of crimes is that they usually are
acts which are considered morally wrong. Indeed, it has been
stated by TFitzgerald that a crime is idmmoral and harmful in
itself{92].The distinction between crimes which are morally wrong
and c¢rimes which are merely legally wrong is often made. Most
people would net taik of hetting in a public house as a crime.
Many of the problems of road traffic offences arise from the fact
that the public, inciuding Juries, refuse to regard such offences
as morally wrong and therefore, &s real crimes like homicide and
rape. The modern apprcach, however, adopted by Hogan and others
denies this position{l10]. Despite the fact that this idea is
traditional, there are many types of acts which are regarded as
immoral and harmful to the community in the eyes of society but
which are not classified as a crimes{l1ll]). Adultery, for instance,
is no longelr a crime. The c¢riminal law, therefore, cannot be
considered as implving immoral conduct. In other words, as Renton
and Brown note, "the criminality of an act ¢or omission is not
dependent upon the degree of moral guilt which it implies. An
immoral offence may not be a ¢rime, a crime may not be a breach
of the moral law’'[1l2]. Hogan, also, states that 'it is a trite
observation, but nonetheless a true one, that crims  or

criminality is a conferred guality. No conduct is inherently
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¢riminal, inherently deviant, or inherently immoral; it becomes

so only because society makes it g0 by some formal process'{l3].

It must bhe recognised that there are many acts which most
gsocileties will atate to be eriminal and for very good reagsons. If
the law did not proscribe homicide, rape, and robbery, and try to
prevent them, then we would spend much of our time providing for

our own self-preservation.

The enforcement of morality by the c¢riminal law is also
questioned. The wview of the Wolfenden Committee on Homosexual
Offences and Prostitution is that the enforcement of morality is
not a proper object ¢f the criminal law. The function of criminal
law, as they saw it, is '...to preserve public order and decency,
to protect the citizen from what is coffensive or injurious, and
to provide sufficient safeguards against exploitation and
corruption of others, particularly those whe are specially
vulnerable. It is not... the function of the law to intervene in
the private lives of citizsens, or to seek to enforce any
pariicular pattern of behaviour, further than is necessary to

carry out the purposes we have outlined'([14]).

This view was challenged by Lord Devlin[15], who argued that
there is a public morality which is essential to keep society
together, and that society may use the criminal law to preserve

morality. The standard of morality is that of "the man in the
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Jjury box", based on the '"mass of continuous exXperience half
consciously or unconsciously accumulated and embodied in  the
morality of common sense'. The argument which can be put to
Devlin's view is that it is not proper for the state to enforce
the general morality without asking whether it is hased on
ignorance, superstition or misunderstanding. In the case of

Knuller Ltd v. D.P.P. in 1973, the House of Lords, also, did not

favour the idea that it has power to extend the criminal law to
enforce morals.The enforcement of morality, as such, by the
criminal law is losing ground as an approach([lé}).It is important
for wus to realise that no cede of morality commands universal
acceptance. This does not mean that because we know this, then we
should abandon what is implied in the distinction between malum

in se and mala prohibita. Simply stated, the distinction is that

there are certain offences which can only be condemned on legal
grounds, types of behaviour which had they not Dbeen legally
prohibited,. would incur no blame and that there are other
offences such as homicide which condemned not only on legal but

alsc moral grounds.

Historically, some writers have said that crimes are divided
into two categories. MacDonald classifies them into "true crimes"
like murder. robbery and rape, and "public welfare coffences" for
which its perpetrators deserve a fine, for instance, road traffic

offences[17}.
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Others have divided crimes by a different method, that is,
they have classified them into "immoral acts" which equate with
*true crimes" (in keeping with MacDonald). where it 1is thought
that these kind of crimes are something evil in themselves and

geverely punishable malum in se, and public welfare offences,for

example, offences which have been declared by parliament malsa
prohibita, which were enacted to provide a remedy without any

intermixture of moral quilt{l8}.

These divisions or categorisations of crimes were regarded

by Turner as unscientific([l9l, and the idea of malum in & wWas

thought by PFriedmann to belong te natural law theories which
identified certain acts that were thought contrary to the '"law of
nature"{20]. The position is well summed up by Hume: 'The criminal
law will always in some measure be bent and accomnodated to the

temper and exigencies of the times'[21].

At present not all c¢rimes are regarded as always and
everywhere immoral and harmful. The approach varieg from
community to community and from time to time. For example,
ethical reprobaticn at homicide, homosexuality, libel and slave
trading is not the same in all countries[22]. Despite the fact
that as a general rule crimes such as murder are regarded as good
examples of immoral and harmful crimes, gome circumstances which
accompany such crimes may change their "criminality" or preclude

the act from being criminal at all in some countries, but not in
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others{23]. Thus, in the Iragi Penal Code if somecone Kkills his
wife and her lover because of their adulterous relationship, the
degree of criminality changes the punishment; this will be less
gavere[24). Recently., the Iragi Legislature have deemed this kind
of act as legal. It was said in the Guardian on 6th March 1990
that ‘over the weekend, the Iragi Government announced a new
legal exemption for Iragi men; they were entitled to kill women
members of their family, including mothers, grandmothers and

cousins, if they suspected them of aduliery’'[25].

As & result, acts may be regarded as a crime by the courts
or the legisiatures, not by reason that they are immoral and
harmful, but because they deemed as crimes in the courts or by
legislation{26]. As said earlier, whether a c¢rime is thought
wrong in itself or only legally wrong will depend on the moral

code current in a society.

A third and useful way to examine the concept of crime is to
look at 1its procedures. although it is recognised that this is a
limited approach bhecause procedures of whatever nature only

follow from the commission of crime. Lord Atking in the case of

Proprietary Articles Trade Aggociation v. A.G. for Canada said
that 'the criminal quality of an act cannot be discerned by
intuition, nor c¢an it bhe discovered by reference to any standard

but cne: is the act prohibited...with penal conzequences' |[27].
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The differences Dbetween c¢riminal and civil proceedings,
therefore; becomes important and this section of the chapter
looks at a few of the significant points. Before doing so it must
be noted that any effort to distinguish between crimes and delict
or torts faces the same type of difficulty as that involved in
attempting to define crime in general terms. For English law,
more so than for the Scots law of delict, torts can be crimes,
although scome torts are not crimes and some crimes are not torts.
As Smith and Hogan point ocut 'it is not in the nature of the act,
but in the nature of the proceedings that the distinction
consistg; and genetally both types of proceeding may feollow where

an act is both a c¢rime and a tort'[28].

Another important reason to ook at the procedures involved
in the criminal law is that the rules of procedure 1imit the
activities of the institutions of society, for example, prisons,
hosgpitals and so on, which are concerned with the prevention of
crime. It should also be recognised at this stage. although the
point is examined in later chapters, that society, whilst
pursuing the objective of preventing c¢rime, must also take into
account other interests. As we shall see in chapters 4 and 5,
society has to keep a check on the measure of state interference
with individual liberty. otherwise there is a real danger that

society will lose more in the way ¢f other forms of liberty than

it gains by way of freedom from crime.
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The important procedural differences between criminal and
¢ivil wrongs are reflected in the consequences arising from them.
A person who is held 1liable for a civil wrong will usually be
required to compensate the victim of the wrong, whilst a person
who is held to have committed a crime will invariably be liable
to some form of "punishment', which as we shall see later, might
include some forms of compulsory “treatment"[29]1. The theory of

punishment is examined in detail in chapter 2.

The state brings c¢riminal proceedings when there is a
criminal wrong, because the state wants to protect society; in
civil wrong, it is up to the individual to decide whether to go
to law for a remedy against the wrongdoeyr, as for example in

breach of contract or tort(30].

The burden of proof in civil procedure is upon the pursuer
(plaintiff} whilst in criminal procedure the burden of proof
regts on the crown prosecutor{31l], the procurator fiscal or the
Lord Advocate in Scotland or the Director of Public Prosecutions

oy Crown Prosecultion Service in England and Wales.

While there are many differences between criminal and civil
wrong in tLferms of rules of evidence and appeal procedures, the
above is sufficient to illustrate the more general differences
between these branches of law.

Iragi Law recognises some of the difficulties outlined above
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with the concept of crime and the problems of labelling. The
underlying theocry of the Iraqi Criminal Law Code attempts to
regolve difficulties of classification by loeking at the “social
consequences” of a particular type of behaviour. In cother words,
the criterion used is one of '"social danger"” according to the
seriocusness of the outcome. If the act is of wvery minor
congsequence, then it is put +through a non—-¢criminal legal

process[32].

Nevertheless, it is apparent that the Iragi system cannot
avoid classifications which are in themselves incomplete, since
the Dboundaries between social danger and non-social danger not

always clear., and in some instances artificial.

It must be recognised that other factors influence the
definition of crime, namely, the political and economic nature of

the particular state[33].

From the above, the element which establishes whether or not
conduct should be regarded as criminal is a declaration as such
by the courts or legislature, not whether it is harmful or
wrongful or whatever other reason which leads the courts or
legislature to deem it a crime[34]. This view appesars very simple

but reflects the practical reality.

A point worth noting here is the distinction between the
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termg "crime" and "offence”. It seems that these terms have often
been used synonymously in law, Some writers and judges, however,
have recognised a distinction Dbetween them. For example, Loxrd
Sand said that 'every crime is an offence, but every offence is

not crime' [35].

It ig thought by Williams that the artificial distinction
which is made between them is fundamental because it helps
differentiation between serious crimes and less serious
crimes[36]. By this simple device, a person who commits a crime
is called "criminal® and one who commits an offence 1isg called
"offender" [37). It appears, therefore, that a criminal is one who
commits a particular type of crime for which there usually is a
prison sentence available, whereas the offender is a person who
commits a particular offence for which there may be a pecuniary
penalty. Despite the above argument such a distinction between
the two terms has not become established and they are normally
regarded as having no effective difference in meaning. As Gordon
statesg 'the general rules of criminal law apply to all branches
of criminal law, whether they are described as crimes or
offences'{38}. The c¢rux of any argument might be the use of the
word "criminal". It is thought too severe as a label when it is
applied to someone who commits a simple wrong act such as driving
a car without licence, yet appropriate for one who kills.
Clearly., there are important consequences when labelling someone

either as an ‘"offender’ or "criminal”. Indeed, when we consgider
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punishment as a method of reforming those who are involved in
committing crimes, we ought to congider that the effects of using

such words, which may be contrary to the reform process.

We can conclude from the above that there are difficulties
in finding @& comprehensive definition of crime. For present
purposes, the definition used is:

"Acts or omissions for which & person 1is liable to criminal

progecution and punishment".

This is, of course, not circular if we state what "criminal"
prosecution and ‘"punishment" involves. This is discussed in
chapter two. Of course, what sort of acts or omissions ought to
be crimes remains a separate question. Obviously, in this context

gocial harmg are relevant.

While 1t cannot Dbe overemphasised that no definition of
crime is perfect or complete, it is useful to look at the so-
called elements as standardly defined by courts since this may
lead to a fuller understanding of the nature of crime.
Consequently, this involves examining the concept of actus reus

and mens rea.

2. The Elements of Crime:
From the latin maxim 'actus non facit reum nisi mens sit

rea' (which when properly translated means 'an act does not make
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a man guilty of crime unless his mind be also guilty'){39], it
follows tﬁat every crime is made up of two elements, actueg reus
and mens rea (dole). The extent t¢ which this rule always applies
will bhe examined in connection with offences of strict liability
later., The crime, therefore, exists only when the actus reus ig
accompanied by the appropriate mens rea. These elements,
therefore, differ from crime to crime[40]. While looking at actus
reug and mens rvea, voluntariness will be congidered as an
independent point 1in this chapter in order to give, as far as
poszible, some proper idea of the concept of crime. As we shall
see, the main problems of the general part of the ¢riminal law is
the requirement of the c¢riminal state of mind "mens rea'". As
discussed below in chapters 3 and 4, mens vrea creates
considerable problems of reconciling the principle of equality
before the law with the need to protect society. The problems of
mens rea cannot be adequately discussed without a preliminary

explanation of the nature of actus reus.

3. Actus Reus:

If we accept that a private thought is not sufficient to
found responsibility, then it is invariably true that a crime
requires an act. Lord Mansfield said that 'so long as an act rest

in bare intention, it is not punishable by our laws'([41].

The reasgon for such a rule is based upon the impossibility

of proving & mental state. For example, it can be argued that a
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tribunal cannot punish for what it cannot kKnow,

The only major qualification to the above rule comes from
the fact that there are situations where an intention may not be
declared in words or conduct but be inferred from acts. Another
reason for the rule is hecause of the difficulty of
distinguishing between a day—-dream and a fixed intention in the

absence of behaviour tending towards the crime intended.

The actus reus containeg all the elements of the offence
except the accused's mental element[42]. Since there is no crime
without actus reusi{43)}, the definition of every crime should

therefore refer to element of actus reus.

An analygis of actus reus ghows several features:~
i. The conduct (act, omission or state of affairs),
ii. The attendant circumstances, and

iii. The resulti{d44].

ia. The conduct:

Criminal conduct does not merely include acts, it also
inciudes omissions and a state of affairs[45}. So what do these

terms mean?

The act is a fundamental part of the actus reus and includes

"pogssible act” or ‘'physical act' or "bodily movement". As we
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shall see later, the problems with "acts" and those individuals
who are considered mentally disordered is one which has given
rise to much debate. The act differs from crime to crime. For
example, the act of causing death by reckless driving is driving
recklessly and killing...while in case of murder or manslaughter
it requires the killing of another and so oni46]. Similary, if we
analyse sec.20 of the Sexual Offence Act 1956, which provides
that ' it is an offence for a person acting without lawful
authority or excuse to take an unmarried girl under the age of
sixteen... ' '[47], we find that the physical act in this offence is

"taking away the girl®,

Another kind of criminal conduct is an omission ox failure
to act where there is a duty to act; these offences are less
common &as a basis of c¢riminal respongsibility{48]. In some
instarnces an omission will create ¢criminal responsibility without
any positive act. It is recoghnised that there are difficulties in
the definition of ‘Mact". Some argue that an act includes an
omission, because if wanting to distinguish them, we could speak
of positive and negative acts respectively. Of course we could
use the word ‘"conduct” for both. There area legislative
difficulties with the prohibition of omissions, and therefore the
penal law must generally settle for keeping people from doing
harm, and lets public opinion and teachers of morality and
religion encourage people in deing positive good. Therefore, it

follows that the criminal law does not necegsarily place a duty
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on someone to act to prevent a consequence whenever it imposes a
duty not to bring about the consequence. An omisgion is not a
¢rime uniess there is a duty to act imposed by law which is
breached by an offender(49]. There is, therefore, no criminal
respongibility for omitting to prevent an event where there is no

duty {50] .

Some common types of legal duty fall into the following
situations:
First, where a legal duty has Dbeen imposed on parents or
relatives[51]. Secondly, where the law impeses a duty on the
public or an official. For example, members of the public must
report to the police when they are awarve of the commission of
treason, or a police officer must try to prevent someone who
wants to kill another person ,if he is aware of it[52]. Thirdly,
omitting to implement a contract may bhe regarded as a criminal
conduct in the law in some cases[53], but these depend almost
entirely upon the consequences ¢of the breach. The law relating to
omigsions is, therefore, not coextensive with the law relating to
acts. It 1s, however, partly coincident in manslaughter and
murder, but, in these circumstances, the fact of death leads the

law to look upon the omission with special geverity.

The last type of criminal conduct is a "state of affairs” or
"event" or 'status". An offence in some cases may be committed

without any act or omission ag mentioned above. A guitable
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example in this case iz provided by sec.25 of the Theft Act
1968[54], in which a person is considered guilty of an cffence
if, when not at his place of abode, he has with him any article
for use in the course of or in connection with any burglary or

theft.

ii. The attepndant Circumstances:s

There are two types of circumstances. The first type is
regarded a fundamental part of an actus reus. Unless, therefore,
these circumstances are present there is no actus reug, and so0 no
crime[B85). For instance the absence of consent by a woman is an
essential constituent of the actus reus in the case of rape. If
the woman has consented, there 18 no c¢rime[B6]. As another
example, the killing of & person is homicide, but, if this act
was done in self-defence, it 1is not regarded as a crime because
there is no actus reus. In other words, the definition of crime
includes the circumstances by which the actus reus existed. This
is why, for an indictment to be good, it must show an act and,
usually, the circumstances regquired to make it criminal, what
Gordon calls''defeasing" circumstances, For example, the offence
under sec¢.25 of the Theft Act can be committed only by somebody
who is not at his place of abode. Also in the definition of theft
it must be proved that someone dighonestly appropriated property

belonging to another.

The second category of <c¢ircumstances take form of
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consequences or results,

iii. The Results

As stated Dby Gordon, there are many crimes in which the
consequence is separated in time and in place from the c¢riminal

conduct creating it. This he calils ‘'result crimes" (58],

Gordon illustrates the digtnction between "conduct" crimes
and '"result" crimes using the example of perjury. This is giving
false evidence on cath, not the bringing about of any particular
result{59], and is a conduct crime, whereas with a result crime

the actus reus is divisible in time and place.

Omith and Hogan have criticised this approach; they say that
‘the law is no less interested in the conduct which brings about
the result 1in & result crime than in a conduct crime. A case can
indeed be made out that in all c¢rimes the law should have regard
only to the conduct and not to the result'[60]. They state that
‘whether or not the conduct results in harm is generally a matter
of chance and does not alter the blamewcrthiness and
dangerousness of the actor. For example, if '"D" throws a stone,
being reckless whether he injures anyone, he is guillty of a crime
if the stone strikes '"PY, but commits no offence if Dby pure
chance no one is injured. From a retributive point of view, it
might be argued that '"D" should be equally liable in either

event . On utilitarian grounds, however, it is probably




24
undesirable tc turn the whole criminal law into "conduct crimes”.
The needé of deterrerice are probably adequately served in most
cases by '"resulit crimes'; and the criminal law should be extended

only where a clear need is established'{61].

Smith and Hogan added that the actus reus in the result
crime includes both 'conduct and resulit”[62]. The law should have
regard to the conduct and to the resull in crime because, when we
say that the death of a person 1is the essential element of the
actus reus in the crime of murder and homicide, it does not mean
that we should forget the conduct which bhrought about the result.
The conduct is still important, although legs so than the resulit.
We can therefore see that the characterisation of crime may
change, according to the nature of the criminal conduct. In othsr
words, the conduct may gtill be regarded as & crime but without

result will be characterised as a different kind of crime.

Article 28 of the Iragi Penal Code alsgso emphasises the
importance of conduct. This is seen in the Iragi concept of Al-
feal Al~ jormy (actus reus) which ig defined as follows: 'Al—-feal
Al-jormy (actus reug) of crime ig the criminal conduct to commit

an act or omission which is prohibited by the law'{63].

Despite the divisions or c¢haracterigations of acts as
postulated above, it is useful to remember that, in summary. the

law's refusal, generally, t¢ punish anything other than actions
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involives several things. Firgt, the law is normally concerned
with positive conduct as opposed to mere inactivity. Secondly, as
we have already outlined, the law only prohibits acts as opposed
to thoughts or intentions. Thirdly, the law penalizes 'acts' as
contrasted with bodily states and forms of involuntary behaviour.

Thig 1s lcooked at in more detail in later chapters.

At this stage it is sufficient to note that while actus reus
has been shown to have at least these features in terms of any
understanding o¢f criminal responsibility, it is artificial to

congider it without a proper examination of mens rea.

By defining an act as involwving a voluntary movement, the
definition takes some of the mental element of crime on to the
physical element. The mental requirement for an act, therefore,
should rule out reflexes, like yvawning and sleepwalking. This
will be explored in detail in the section dealing with
voluntariness. The remaining section ¢f this chapter examines the

concept of mens rea.

h. Mens reasj
The concept of mens rea 1is complex, because there are many
opinions which are given by Jjudges and writers which are

inconsistent [64].

The early notion of mens rea in England was traced as a
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general element of evil intent or moral blame—worthiness required
for criminal responsibility([65]. This notion conforms with the
notion of mens rea as "dole" in Scotland. Hume has defined this

as ..corrupt and evil intention, which is essential...to the

guilt of any crime' [66]. For sexample in Cawthorne v. H. M, Adv.,

Lord Guthrie said that ’'mens rea, or dole, in our criminal law is
the wicked and felonious intention which impels the criminal to
commit a crime. It is a gtate of mind which results in a criminal
act, and I fail to see how there can be a distinction bhetween the
wickedness resulting in murder and the wickedness resulting in an

attempt to murder'([67].

Certainly, this approach may be appropriate in some crimes
which cause physical harm, like murder with aforethought. But it
is not relevant with other crimes which are minor or when there

are other kinds of attendant circumstances surrounding grave

crimes[68], such as murder undser diminished responsibility
(mental impairment). this point has been developed in chapter
four.

On another wview, mens rea is not the desire to do wrong but
the intent or carelessness to do that which causes social
injury[69]1. Thus, the essence of Holmes' approach to mens rea isg
that c¢riminal law imposes responsibility when a person either
knows or should Xxnow the disposition of hiz acts to cause

prohibited consequences[70}. Holmes, therefore, admits that the
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state of mind could be relevant to criminal responsibility. For
example, if an accused has a knowiledge of circumstances which
make a particular act dangerous, or has actual foresight of harm,
he will be liable. 1In brief, Holmes stated that an accused was
liable if he committed a prohibited act either with an actual
conscious state of mind about the harmfulness of his behaviour or

if he should have understcod the harmfulness of the conduct{71}.

Theorists like Stephen, Sayre, Flecher, Turner and Williams
believe that the mental element required by common law or statute
is part of the definiticn ¢f a crime.Under thisg approach, mens
rea involves an investigation into the actual state of mind of a
particular accused at the time he committed a cerime[72]. In
addition, according to Williams, the courts have found that the
easiest way to stretch the mehaning of ¢riminal responsibility on
gsocial or moral greoundsgs is to 'envelop the mental element of

crime in considerable confusion’ ([(73].

Williams said that 'it is lamentable that after more than a
thousand years of continuous legal development English law should
still lack clear and consistent definitions of words expressing

its basic concepts' {74].

It can be inferred from the above that the notion ¢f mens
rea has generally been used in two distinct senses. First, it has

been used to refer to the various mental elements, for example,
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intention, recklessness and negligence which are generally
required as a part of the definition of most crimes. Secondly,
mens rea has been used as a synonym for "criminal responsibility"
as we will see from more detail about this point in the next
chaptey. To gay that "R" did not have the mens rea for crime """
ie, in fact, to say that "R" did not have the mens resa reqguired
to commit "F". The position relating to the responsibility of
the insane person must therefore be considered in light of the

distinct senges being used for mens rea.

For the purposes of this thesis, the description of mens rea
given by Smith and Hegan is used: 'intention or recklessness with
regpect of all the consequences and circumstances of the
accused's act or (the state of affairs) which consgtitute the
actus reus, together with any ulterior intent which the

definition of crime requires'{75]

The Iragi Penal Code has defined Al-kaced Al--jormy (mens
rea) as follaws; 'Al-kaced Al-jormy (mens rea) 1is that the

offender directs his will to commit a crime'[75].

From this definition, it can be inferred that the offender
has to direct his thought processes towards what he wahts to do.
The Iragi Penal Code does not emphasise that the offender must
have a guilty mind or ‘'dole”, but according to the above

definition mens rea must include “capacity"” and ‘'choice"[76].
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Thus it is required as a basic notion of criminal responsibillity.
The importance of "capacity’" and “choice" will be examined later,
but it is clearly crucial when we consider the insane or mentally
disordered person. To summarise the position thus far, the
difficulty of gragping what iz meant by mens rea in general
arises from the fact that -1t differs from crime to crime. The
basic notion is that unintentional wrongdoing is excluded from
criminal responsibility, Jjust as part of the notion of actus reus
iz that involuntary behaviour 1is excluded. The exclusion from
actus reus allows for the plea "I could not help it"”, mens rea
alliows for the plea "I never meant to do it". At this stage, it
is important to keep separate the plea "I could not help it*
from the plea “I never meant to do it", because it shows the need
to be aware of the fact that the lack of ability to control one's
behaviour is important for determining criminal regponsibility as

well. This point will be developed in chapter four.

3 Voluntarinesss

So far, 1in discussing the elements of crimes, i.e. actus
reus and mens rea. it is ¢lear that the question cof wvoluntariness
requires examination in order that an overall understanding of
the concept of crime can be gained, and alsco of criminal

regponsibility.

As discussed eariier, it i1s submitted that generally

speaking, the fundamental principle of c¢riminal law is that
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before a persocn can be convicted of any crime his act or omiasion
has to be ‘a voluntary one. If the act is found to be inveoluntary,
the accused cannot generally be held to Dbe criminally
respongible[77)]. As a&a preliminary peint, the criminal law's
apparent refusal to penalize involuntary behaviour together with
mere states of body and mind is based on the moral principle that
a man should not punished for events beyond his control. It would
appear to be an accepted moral principle that condemnation must
only be applied to matters over which the person has control or

the ability to control. The underiying notion in punishment,

which iz explored in more detail in the next c¢hapter, is that
rewards and punishmeni is some way guide actions. Simply stated,
to praise or reward a person for some act encourages the person
to continue o behave in this way and encourages othgrs to follow
by example. To blame or punish & person prevents him from
repeating his acts and deters others from following him.
Obviously, if the event or act 1is outside the person's control
and is something about which he hae no choice, then praise and
blame, reward and punishment fail to have any encouraging or
preventing effect. Clearly. where choice 1is absent there is
nothing that can be guided. B3 we will see in the next chapter,
withholding blame and punishment for events beyond the person's
control ig linked up with the wvery meaning of blame and
punishment. From this we can see that voluntariness is another

criterion which is important in criminal responsibility. There
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are two main approaches to understanding voluntariness:—

a. The Volitional Approachs

Volition iz regarded as an egsential element. Stephen takes
the approach in the following form '...that inward state which,
as experience informs us, is always succeeded by motion, whilst

the body is in its normal conditioen'([79].

Austin illustrates the position as follows; ‘Certain
movements of ouyr bodies follow invariably and immediately our
wishes or desire for those same movements: provided, that is,
that the bodily organ be sane, and the desired movements be not
prevented by any outward obstacle...These antecedent wishes and
these consequent movements, are human volitions and acts strictly
and properly so called...and as these are the only wvolitions so
are the bodily movements, by which they are immediately followed,
the only acts or actions (properly so c¢alled). It will be
admitted on the mere statement that the only objects which can be
called acts, are consequences of volitions. A voluntary movement
of the body. or a movement which follows a volition, is an act.
The involuntary movements which are the consequence of certain
diseases, are not acts. But as the bodily movements are the only
objects, to which the term “acts” c¢an be applied with perfect

precision and propriety' [80].

It is clear from this approach that the voluntary act is "a

willed muscular movement"., Consequently, involuntary movements
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are not actsi(81l].

b. Hart’s Approach to Valuntariness:

Hart attacks the above analysis of wvolition and believes
that the idea which upon which such an approach has depended is
an outdated fiction. He saysg that 'it is a piece of eighteenth
century psychology which has no real application to human
conduct'{B82]. He continues,'we do not have te launch our muscles
into action by desiring that they contract as the Austinian
terminology of "acts" caused by “volitiong" suggests'[83]1. He
maintained that the desire to contract cur muscles is a very rare
happening which does nothing toc explain ordinary action[84]. He
suggests that ' it assumes unrealistically that the agent is
normally aware of the muscular contractions involved in action

and desires them before acting'{851].

The esgential feature in this approach is that the muscular
contractions are not desived, despite the fact that there should
he a desire present in voluntary action. Hart says that '...it
presupposes the ordinary man's ordinary description of what he
does and desires to do in terms, not of muscular contractions,
but of such things as kicking a ball, hitting a man, or writing s

letter'i86].

It can be meen, therefore, that the definitijon, meaning and

importance of the concept of wvoluntariness is one which 1s open
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to debate and this is particularly so when it is examined in
isolation. Indeed., in terms of actus reus and mens rea, ancther

problem arises.

If the principle that an accused must be proved to commit a
crime voluntarily is an accepted one, it faces problems of
claggification. Should voluntariness be included within the actus

reus of cyrime? Theorists and judges are divided in this areal[87].

It appears that classifications are not easy, and therefore
some courts have not attempted them. In R v. Dodd it was stated
that the idea of the mental element in crime as belonging partly
to the actus reus and partly to the mens rea is not easily
justifiable on leogical gro